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CHAPTER  62 

Insolvency  and  Bankbuptcy 

[See  Fletcher 's  Corporation  Forms,  pp.  777,  2008-2016,  2045.] 


I.  INSOLVENCY 


|5008.  What   constitutes    insolvency;    presumptions    and   proof — Definitions   of 

insolvency  and  assets;  distinctions;  statutory  definitions. 
{5009.  — Presumptions  as  to  insolvency;  admissibility  of  evidence. 
§5010. — Insolvency  as  a  question  of  fact;   sufficiency  of  evidence;    "going 


concerns. ' ' 


|5011.  Nature  of  insolvency  laws;  distinction  from  bankruptcy  acts. 
|5012.  State  insolvency  laws  as  affected  by  enactment  of  a  federal  bankruptcy 
act;  present  statute. 

1 5013.  Effect  of  insolvency  of  corporations. 

15014.  Assignments  for  benefit  of  creditors — Power  to  make  assignments. 
{5015.  — Statutory  prohibitions  of  assignments. 

15016.  — Effect  of  bankruptcy. 

§  5017.  —  Manner  of  making  assignments  for  benefit  of  creditors. 

(5018.  — Estoppel  to  object  to  assignments;  laches. 

§  5019.  —  Trust  companies  as  assignees. 

|5020.  —Assignee  as  trustee;  property  conveyed. 

|5021.  — Setting  aside  assignments;  receivers. 

§5022.  — Sales  of  assigned  property. 

1 5023.  —  Owner  of  a  corporation  as  creditor. 

§  5024.  —  Compensation  of  assignee. 

§  5025.  —  Accounting  by  assignee  or  trustee. 

|5026.  —Effect  of  assignment;  dissolution;  suits  by  creditors. 

§5027.  The  relation  of  creditors  to  insolvent  corporations — Trust-fund  or  Amer- 
ican doctrine  as  to  assets  of  corporations. 

§5028.  —Origin  of  trust-fund  doctrine. 

§5029.  —Nature  and  extent  of  doctrine. 

§5030.  —Doctrine  as  giving  creditors  liens;  dominion  over  assets  by  solvent  cor- 
porations. 

§5031.  — Criticism  of  trust-fund  doctrine. 

§  5032.  —  Doctrine  as  aid  to  creditors  in  reaching  assets  for  distribution. 

§  5033.  —  Bight  of  simple  contract  creditors  to  reach  assets  in  equity. 

§5034.  —-Creditors'  right  to  interfere  in  management  of  corporation. 

§5035.  —Fraudulent  conveyances. 

8605 
Vm  Priv.  Corp.— 1 


•    •  • 


«  • 


•  « 


•  • 


•  •  _  _ 

Pbivatb  Cobpobations  [Oh,  62 

• 

.*;•.*§  5036.  — Preference  of  creditors. 

1 5037.  —  Bight  of  subsequent  creditors  to  attack  a  conveyance  of  corporate 
property. 

§  5038.  —  Unpaid  subscriptions  as  trust  fund. 

§  5039.  —  Doctrine  that  assets  are  not  a  trust  fund  for  creditors. 

|5040.  —Present  status  of  trust-fund  doctrine;  rule  governing  administration 
and  distribution  of  assets. 

|5041.  — Rescission  of  subscriptions  for  fraud. 

|5042.  —Trust-fund  doctrine  as  preventing  discontinuance  of  receivership  pro- 
ceedings. 

§  5043.  Trust  funds  under  statutory  and  constitutional  provisions;  liens  of  cred- 
itors. 

§  5044.  Transfer  of  assets  by  corporations  in  fraud  of  creditors. 

§  5045.  Fraudulent  conveyances — In  general. 

§  5046.  —  Transfers  of  property  in  good  faith. 

f  5047.  —  Transfers  to  bona  fide  purchasers. 

§  5048.  —  Illustrations  of  fraudulent  conveyances. 

§  5049.  —  Colorable  transfers  of  property. 

§  5050.  —  Bight  of  creditors  to  follow  assets. 

§  5051.  —  Attacks  on  conveyances  or  transfers  by  existing  or  subsequent  creditors. 

1 5052.  Conveyances,  transfers,  etc.,  to  directors  or  other  officers — In  general. 

§  5053.  —  Compensation  to  officers. 

§  5054.  —  Transfer  of  assets  to  other  corporations  or  to  a  partnership. 

§  5055.  Withdrawal  of  assets  by  stockholders — Rule  in  general. 

§  5056.  —  Payment  of  dividends. 

§  5057.  —  Purchase  of  stock  by  corporation. 

§  5058.  —  Unpaid  subscription ;  release  of  liability. 

§  5059.  Recovery  of  assets  wrongfully  transferred;  setting  aside  fraudulent  con- 
veyances— Duty  to  recover  assets;  remedies  of  creditors.  * 

§5060. — Parties. 

§  5061.  —  Prerequisites  to  suits  by  creditors. 

§5062.  — Limitation  of  actions;  estoppel. 

§  5063.  —  Pleading. 

§  5064.  —  Evidence. 

§  5065.  —  Questions  of  fact. 

§  5066.  Distribution  of  assets  of  insolvent  corporations;  preferences  in  general — 
Equality  of  distribution. 

|5067.  — Nature  of  preferences. 

§  5068.  —  Claims  provable. 

§5069.  — "Creditors"  entitled  to  payment;  assignments. 

§  5070.  —  Creditors  with  collateral  or  additional  promises ;  marshaling  assets. 

§5071.  — Preferences  to  debts  of  receivers;  rent. 

§  5072.  —  Preference  to  states  or  to  the  United  States. 

§  5073.  Claims  for  labor,  wages  and  material. 

§  5074.  Bight  of  corporation  to  prefer  creditors — General  rule  permitting  pref- 
erences; effect  of  trust-fund  doctrine. 

§5075.  — Bule  denying  right  to  prefer  creditors;  trust-fund  doctrine  as  pro- 
hibition. 

§5076.  — Common-law  rule  as  to  preferences;  effect  of  statutes. 

§  5077.  —  Necessity  of  good  faith  under  rule  permitting  preferences. 
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I  5078.  —Preferences  by  going  concerns;  what  constitutes  insolvency  preventing 
preferences. 

|  5079.  —  Preferences  in  due  course  of  business. 

§  5080.  —  Preferences  in  pursuance  of  prior  agreements. 

f  5081.  —  Control  or  influence  over  debtor  corporation. 

|  5082.  —  Advances  by  creditors. 

|  5083.  —  Exchange  of  securities. 

§5084.  — Diligence  of  creditors  as  giving  preference;  acts  benefiting  corpora- 
tion* 

|  5085.  —  Notice  to  creditors  of  insolvency. 

§  5086.  Manner  of  preferring  creditors — In  general. 

§5087.  — Officers'  authority  to  give  preferences. 

§  5088.  Mortgages  as  preferences — In  general 

§  5089.  —  Effect  of  Bankruptcy  Act. 

§  5090.  —  Subsequent  insolvency. 

§5091.  — Priority  over  judgments;  liens  of  materialmen. 

§5092.  — Second  mortgages;  after-acquired  property. 

§  5093.  —  Chattel  mortgages. 

§  5094.  —  Enforcement  of  mortgages. 

§  5095.  —  Extent  of  preference. 

§  5096.  —  Effect  of  invalidity. 

§  5097.  Preferences  by  attachment,  execution,  supersedeas  bond,  etc. 

§  5098.  Preferences  in  assignments  for  benefit  of  creditors — Rule  permitting 
preferences. 

|5099.  — Statutes  prohibiting  preferences. 

fi  5100.  —  Consent  of  stockholders. 

§5101.  — Violations  of  statute;  effect  of  partial  assignment. 

§  5102.  —  What  constitutes  assignment. 

§5103.  — Preference  to  stockholders. 

§  5104.  —  Preference  to  trustees. 

§5105.  — Advances;  attorneys'  fees. 

§  5106.  —  Bona  fide  purchasers. 

§5107.  Preferences  -where  banks  are  insolvent — Equality  of  distribution. 

§  5108.  —  Effect  of  insolvency  upon  deposits. 

§  5109.  —  Security  to  depositors. 

§  5110.  —  Statutes  prohibiting  preferences. 

§  5111.  —  Preferences  to  trust  funds  in  hands  of  receivers  or  assignees. 

§  5112.  —  Trust  funds  mingled  with  other  funds. 

§5113.  — Fraud  as  establishing  trusts;  conversion. 

§  5114.  —  Special  deposits. 

§5115.  — Collections. 

§  5116.  —Checks;  reception  by  insolvent  bank;  acceptance. 

§5117.  —Public  funds. 

§  5118.  —  Preference  to  state  as  creditor. 

§5119.  —Loans;  collateral  security. 

§  5120.  —  Conspiracy  to  prefer. 

§  5121.  Statutory  provisions  affecting  the  validity  of  preferences — National  Bank- 
ing Act.  * 

§  5122.  — Arkansas. 

§  5123.  — Delaware. 

§5124. —Kentucky. 
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1 5125.  —  Maryland. 

|  5126.  —  Massachusetts. 

§  5127.  —  Michigan. 

|  5128.  —  New  Jersey. 

|  5129.  —  New  York — Present  statute  and  its  effect. 

§5130. Prior  statutes. 

§5131. Corporations  included  in  statute. 

§  5132. Transfers  prohibited. 

§5133. Notice  of  insolvency;  bona  fide  purchasers. 

§  5134. Conveyances  in  pursuance  of  prior  agreements. 

§5135. Intent  to  prefer. 

§5136.  — — Insolvency  preventing  preferences. 

§5137. Insolvent  banks;   withdrawal  of  deposits. 

§  5138.  —  —  Preferences  by  action. 

§  5139. Transferees '  duties  to  account  for  preferences. 

§5140. Who  may  attack  preferences;   subsequent  creditors.  . 

§5141. Liability  of  directors. 

§  5142.  —  Ohio. 

§  5143.  —  Virginia. 

§  5144.  Officers  of  corporations  as  preferred  creditors — Officers  as  creditors  of 
solvent  corporations. 

§  5145.  —  Rule  prohibiting  preferences  after  insolvency. 

§  5146.  —  Rule  permitting  preferences. 

§  5147.  —  Rule  permitting  preferences  which  are  fair  and*  equitable. 

§  5148.  —  Fraudulent  conveyances ;  conversion  of  property. 

§  5149.  —  What  constitutes  insolvency  within  the  rule  against  preferring  cor- 
porate officers. 

§  5150.  —  Knowledge  of  insolvency. 

§  5151.  —  Resignation  of  officers  receiving  preference. 

§5152.  — Manner  of  preferring  officers;  deeds  and  mortgages;  advances;  trans- 
fer of  accounts;  actions. 

§  5153.  —  Preferences  to  officers  liable  as  sureties,  guarantors  or  indorsers. 

§5154.  — Preferences  to  another  corporation  having  same  officers. 

§  5155.  —  Relatives  of  officers  as  preferred  creditors. 

§  5156.  —  Negligence  or  mismanagement  by  officers ;  postponement  of  claims. 

§5157.  Stockholders  as  preferred  creditors — Stockholders  as  creditors. 

§  5158.  —  Preferred  stockholders  as  creditors. 

§  5159.  —  Statutory  provisions  as  to  preferred  stockholders. 

§5160.  — Right  to  r  refer  stockholders. 

§  5161.  —  Rescission  of  subscriptions  for  fraud. 

§  5162.  —  Rights  of  stockholders  as  to  dividends. 

§5163.  — Insolvency  of  building  and  loan  associations;  insurance  companies. 

§5164.  Statutory  prohibitions  against  preferences  to  officers  and  stockholders. 

§  5165.  Recovery  of  invalid  preferences ;  accounting — Remedies. 

§5166.  — Bankruptcy  Act. 

§  5167.  —  Conditions  precedent. 

§5168.  — Limitations;  estoppel. 

§  S169.  —  Parties. 

§  5170.  —  Pleading. 

§5171.  — Presumptions  and  burden  of  proof;  evidence. 

§  5172.  —  Instructions. 
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§5173.  — Judgments;  amounts  recoverable. 

§5174.  Set-off  by  debtors  of  insolvent  corporations — Right  of  set-off  in  general. 

§  5175.  —  Actions  at  law ;  effect  of  statutes  allowing  set-off  at  law. 

§5176.  — Effect  of  statutory  prohibition  against  preferences. 

§5177.  — Insurance  companies. 

§5178.  — Insolvent  banks. 

§5179.  — Set-off  by  stockholders. 

§  5180.  —  Debts  not  due  at  time  of  appointment  of  receiver  or  assignment  for 

benefit  of  creditors. 
§5181.  — Termination  of  right;  claims  against  corporations  assigned  to  debtors. 
§5182.  — Money  or  property  held  by  debtors  as  trustees  or  as  agents  for  the 

corporation. 

II.  BANKRUPTCY 

§  5183.  8cope  of  treatment. 

§5184.  Bights  of  corporations  to  become  bankrupts;  voluntary  proceedings. 

§  5185.  Involuntary  bankruptcy  proceedings  against  corporations — In  general. 

§  5186.  —  Mercantile  corporations. 

§  5187.  —  Trading  corporations. 

§5188.  — Manufacturing  corporations. 

§  5189.  —  Mining  corporations. 

§5190.  — Effect  of  Amendment  of  1910. 

§  5191.  —  Unincorporated  companies. 

§5192.  Acts  of  bankruptcy — In  general. 

§  5193.  —  Insolvency. 

§  5194.  —  Transfers  of  property  with  fraudulent  intent;  preferences. 

§  5195.  —  Assignment  for  benefit  of  creditors. 

§  5196.  —  Receiverships. 

§  5197.  —  Admission  of  inability  to  pay  debtB. 

§  5198.  Jurisdiction  of  proceedings. 

§  5199.  Estoppel  preventing  petition  for  bankruptcy. 

§  5200.  Pleading. 

§  5201.  Beceivership8. 

§  5202.  Sales  of  assets. 

§5203.  Claims. 

§  5204.  Effect  of  bankruptcy. 

§  5205.  Powers  and  duties  of  trustees. 

§  5206.  Setting  aside  proceedings. 

I.   INSOLVENCY 

§6008.  What  constitutes  insolvency;  presumptions  and  proof — 
Definitions  of  insolvency  and  assets;  distinctions;  statutory  defini- 
tions. As  popularly  and  generally  understood,  "insolvency"  de- 
notes the  insufficiency  of  the  assets  of  a  debtor  to  pay  his  debts  in 
full,1  but  in  the  majority  of  cases  dealing  with  corporations,  the  terra 

IRatcliff  v.  Clendenin,  232  Fed.  61;  66  S.  E.  383;  Dunlap  v.  Seattle  Nat. 
Youmans   v.  State,  7   Ga.  App.   101,      Bank,  93   Wash.   568,  161   Pac.   364; 
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is  defined  as  a  general  inability  to  meet  pecuniary  obligations  as 
they  mature,  by  means  of  either  available  assets  or  an  honest  use  of 
credit.8  Similarly,  it  is  stated  that  a  corporation  is  insolvent  when 
it  is  not  able  to  pay  its  debts  as  they  mature,  in  the  usual  course  of 
business.3  By  the  term  "assets"  in  such  definitions  is  meant  the 
property,  real  and  personal,  belonging  to  the  corporation.  In  the 
case  of  a  banking  corporation,  such  property  includes  its  bills  receiv- 
able, notes,  obligations  due,  of  any  and  every  character,  considering 
the  solvency  of  the  makers,  indorsers  and  guarantors  thereof  and  the 
value  of  securities  thereon,  if  any,  as  well  as  stocks  and  bonds  held 
by  the  bank.* 

As  has  been  pointed  out  in  some  cases,  the  meaning  or  sense 
of  the  word  " insolvency"  is  not  the  same  in  all  statutes  or 
in  all  cases,  the  meaning  being  sometimes  more  restricted  or  limited 


Harle-Haaa  Drug  Co.  v.  Rogers  Drug 
Co.,  19  Wyo.  35,  Ann.  Cas.  1913  E 
181,  113  Pac.  791. 

Solvency  or  insolvency  of  a  corpora- 
tion can  ordinarily  be  shown  by  proof 
of  its  assets,  their  value,  the  amount 
of  its  liabilities  and  attendant  cir- 
cumstances. Wolf  v.  Edwin  &  Wood 
Co.,  71  Ark.  438,  75  S.  W.  722. 

*  United  States.  Burton  v.  E.  G. 
Peters  Salt  &  Lumber  Co.,  190  Fed. 
262;  Cincinnati  Equipment  Co.  v.  Deg- 
nan,  184  Fed.  834. 

Alabama.  Corey  v.  Wadsworth,  99 
Ala.  68,  23  L.  B.  A.  618,  42  Am.  St. 
Bep.  29,  11  So.  350. 

Iowa.  Allender  v.  State  Bank  of 
Bloomfield,  101  Iowa  181,  70  N.  W. 
115. 

Maryland.  Mish  v.  Main,  81  Md. 
36,  31  Atl.  799. 

New  Jersey.  Wright  v.  American 
Finance  &  Securities  Co.,  85  N.  J.  Eq. 
181,  96  Atl.  387,  aff'g  judgment  84 
N.  J.  Eq.  415,  93  Atl.  862;  Miller  v. 
Gourley,  65  N.  J.  Eq.  237,  55  Atl.  1083. 

Virginia.  Martin  v.  South  Salem 
Land  Co.,  94  Va.  28,  26  S.  E.  591. 

Wisconsin.  Jeffris  v.  Fitchburg  B. 
Co.,  93  Wis.  250,  33  L.  B.  A.  351,  57 
Am.  St.  Bep.  919,  67  N.  W.  424. 

•  United  States.    Cincinnati  Equip- 


ment Co.  v.  Degnan,  184  Fed.  834; 
American  Can  Co.  v.  Erie  Preserving 
Co.,  171  Fed.  540. 

Illinois.  Atwater  v.  Exchange  Nat. 
Bank,  152  HI.  605,  38  N.  E.  1017; 
Bingham  v.  Bell  &  Zoller  Coal  Co., 
175  111.  App.  469. 

Indiana.  Chicago  &  S.  E.  B.  Co.  v. 
Kenney,  159  Ind.  72,  62  N.  E.  26. 

Maine.  Woodman  v.  Butterfield, 
116  Me.  241,  101  Atl.  25;  Folsom  v. 
Smith,  113  Me.  83,  92  Atl.  1003. 

Maryland,  Howeth  v.  Colbourne 
Bros.  Co.,  115  Md.  107,  80  Atl.  916. 

New  Mexico.  Department  Store 
Co.  v.  Gauss-Langenberg  Hat  Co.,  17 
N.  M.  112,  125  Pac.  614. 

Pennsylvania.  Com.  v.  Tradesmen's 
TruBt  Co.  of  Philadelphia,  237  Pa.  316, 
85  Atl.  363. 

Washington.  Jones  v.  Hoquiam 
Lumber  &  Shingle  Co.,  98  Wash.  172, 
167  Pac.  117;  Simpson  v.  Western 
Hardware  &  Metal  Co.,  97  Wash.  626, 
167  Pac.  113. 

A  question  as  to  the  insolvency  of 
a  company  involves  the  validity  of 
its  debts.  Latta  v.  Catawba  Elec.  Co., 
146  N.  C.  285,  59  S.  E.  1028. 

*  Fleming  v.  State,  62  Tex.  Or.  App. 
653,  139  S.  W.  598. 
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than  at  other  times.5  Thus  the  test  of  insolvency  may  differ  from 
the  test  under  the  Federal  Bankruptcy  Act,8  or  where  the  matter  of 
preferences  is  considered,7  as  well  as  where  a  receivership  is  sought. 
Referring  to  the  two  definitions  first  stated,  one  court  has  held  that 
neither  definition  is  to  be  adopted  to  the  exclusion  of  the  other.  Such 
decision  was  in  connection  with  an  application  for  a  receivership  on 
the  ground  of  insolvency,  as  authorized  by  statute,  where  the  statute 
did  not  define  the  meaning  of  insolvency,  and  the  court  pointed  out 
that  the  needs  of  stockholders  and  creditors,  as  well  as  the  corpora- 
tion, differed  so  widely  that  no  rule  was  universally  applicable.  Either 
or  both  conditions  might  exist,  the  matter  of  appointment  of  a  re- 
ceiver being  for  the  discretion  of  the  court.*  Other  courts  have 
drawn  the  distinction  between  the  failure  to  pay  debts  and  insolvency, 
pointing  out  that  a  person  is  not  insolvent,  regardless  of  what  he  owes, 
if  he  has  means  or  property  sufficient  to  pay  his  debts.9  To  announce 
that  a  person  is  insolvent  when  he  does  not  meet  his  obligations  as 
they  fall  due,  has  been  spoken  of  as  "an  unsafe  and  dangerous 
rule."10  So,  a  corporation  is  not  insolvent  though  it  cannot  pay  its 
obligations  when  due,  where  it  is  not  yet  a  going  concern,  and  has 
not  obtained  the  full  returns  of  its  business.11 

Under  some  statutes  authorizing  the  appointment  of  a  receiver, 
such  appointment  is  proper  where  there  is  a  showing  of  insufficient 
money  to  pay  obligations  that  are  due,18  and  under  other  statutes 
such  a  showing  is  insufficient,  it  being  held  that  the  insolvency  must 


» Alabama,  T.  &  N.  By.  v.  Tolman, 
—  Ala.  — ,  76  So.  381. 

•  Jones  v.  Hoquiam  Lumber  & 
8hingle  Co.,  98  Wash.  172,  167  Pac. 
117;  Simpson  v.  Western  Hardware 
&  Metal  Co.,  97  Wash.  626,  167  Pac. 
113. 

7  §  5078,  infra. 

aWhitmer  v.  William  Whitmer  & 
Sons,  Inc.,  —  Bel.  Ch.  — ,  99  Atl.  428; 
Sill  v.  Kentucky  Coal  &  Timber  De- 
velopment Co.,  —  Del.  Ch.  — ,  97 
Atl.  617. 

Insolvency  of  a  defendant  company 
in  a  bill  by  a  creditor  and  stockhold- 
er for  the  appointment  of  a  receiver 
to  wind  np  the  affairs  of  the  defend- 
ant, is  sufficiently  alleged  if  it  be 
averred  that  the  company  was  unable 
to  meet  its  debts  and  obligations 
as  they   matured.     Sill  v.  Kentucky 


Coal  &  Timber  Development  Co.,  — 
Del.  Ch.  — ,  97  Atl.  617. 

•  San  Antonio  Hardware  Co.  v.  San- 
ger, —  Tex.  Civ.  App.  — ,  151  S.  W. 
1104.    See  also  §  5078,  infra. 

A  debtor  corporation  which  has 
sufficient  property  accessible  to  legal 
process  to  satisfy  all  legal  demands, 
cannot  be  said  to  be  insolvent,  al- 
though it  may  not  have  money  in  hand 
to  meet  its  liabilities  in  due  course. 
Cassels  Mills  v.  First  Nat.  Bank  of 
Gadsden,  187  Ala.  325,  65  So.  820. 

10  Union  Trust  &  Savings  Bank  v. 
Idaho  Smelting  &  Refining  Co.,  24 
Idaho  735,  135  Pac.  822. 

11  Joseph  v.  Raff,  82  N.  Y.  App. 
Div.  47,  81  N.  Y.  Supp.  546. 

IS  Hart-Parr  Co.  v.  Alvin-Japanese 
Nursery  Co.,  —  Tex.  Civ.  App.  — f 
17fl  S.  W.  697. 
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be  of  such  a  character  that  the  corporation  will  not  be  able  to  resume 
its  business  with  safety  to  the  public  and  advantage  to  the  stock- 
holders.18 

Under  the  Federal  Bankruptcy  Act,  a  person  is  insolvent  when  the 
aggregate  of  his  property  at  a  fair  valuation  is  insufficient  in  amount 
to  pay  his  debts.14  Other  state  statutes  have  adopted  the  definition 
of  the  inability  to  meet  demands  in  the  usual  course  of  business,16  or 
of  an  insufficiency  of  assets  to  pay  debts,16  and  under  some  statutes 
insolvency  may  exist  because  of  the  impairment  of  capital  stock,  or 
because  of  Insufficient  assets  to  justify  continuance  in  business.17 

§5009.  — Presumptions  as  to  insolvency;  admissibility  of  evi- 
dence. As  a  general  proposition,  solvency  is  presumed,18  especially 
where  a  going  concern  is  involved.10  And  if  a  corporation  ceases  to 
do  business,  such  fact  does  not  raise  a  presumption  of  insolvency 
prior  to  the  time  of  cessation  of  business.80    Similarly  an  adjudica- 


1*  Department  Store  Go.  v.  Gauss- 
Langenberg  Hat  Co.,  17  N.  M.  112, 125 
Pac.  614. 

1*  Jones  v.  Hoquiam  Lumber  & 
Shingle  Co.,  98  Wash.  172,  167  Pac. 
117  j  Simpson  v.  Western  Hardware 
&  Metal  Co.,  97  Wash.  626,  167  Pac. 
113. 

15  Under  Kirby  's  Ark.  Dig.  §  1814, 
making  it  a  crime  to  receive  deposits 
when  a  bank  is  insolvent.  Wilkin  v. 
State,  121  Ark.  219,  180  S.  W.  512; 
Skarda  v.  State,  118  Ark.  176,  Ann. 
Cas.  1916  E  586,  175  S.  W.  1190. 

Idaho  Rev.  Codes,  §2985,  as  to 
receiving  deposits  when  a  bank  is  in- 
solvent. State  v.  Cramer,  20  Idaho 
639,  119  Pac.  30. 

16  Under  the  criminal  statute  as  to 
receiving  deposits  in  an  insolvent 
bank.  Fleming  v.  State,  62  Tex.  Cr. 
App.  653,  139  S.  W.  598. 

Under  Penal  Code  1910,  §  204,  as  to 
insolvency  of  a  bank  caused  by  fraud. 
Griffin  v.  State,  142  Ga.  636,  L.  B.  A. 
1915  C  716,  Ann.  Cas.  1916  C  80, 
83  S.  E.  540;  Griffin  v.  State,  15  Ga. 
App.  520,  83  8.  E.  891. 

Prosecution  for  receiving  deposits 
in  an  insolvent  bank.  Parrish  v.  Com., 


136  Ky.   77,   123  S.  W.  339. 

17  Under  Acts  1898,  No.  105,  any  in- 
surance corporation  whose  capital 
stock  is  impaired  to  the  extent  of 
twenty-five  per  cent  or  whose  assets 
are  insufficient  to  justify  its  continu- 
ance in  business  is  deemed  insolvent 
and  may  be  proceeded  against  by  the 
secretary  of  state  as  an  insolvent 
corporation.  Michel  v.  Southern  Ins. 
Co.,  128  La.  562,  Ann.  Cas.  1912  C 
810,  54  So.  1010. 

See  infra,  §5009. 

IS  Pacific  Coast  Sav.  Society  v. 
Sturdevant,  165  Cal.  687,  49  L.  B.  A. 
(N.  S.)  1142,  133  Pac.  485. 

Where  a  complaint  alleges  that  a 
corporation  is  insolvent,  on  informa- 
tion and  belief,  and  prays  for  the  ap- 
pointment of  a  receiver,  the  presump- 
tion is  that  the  corporation,  is  solvent, 
and  not  insolvent.  Birmingham  Dis- 
infectant Co.  v.  Smith,  174  Ala.  374, 
56  So.  721. 

WBatcliff  v.  Clendenin,  232  Fed. 
61. 

BOSchafer  v.  Olson,  24  N.  D.  542, 
43  L.  B.  A.  (N.  S.)  762,  Ann.  Cas. 
1915  C  653,  139  N.  W.  983. 
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tion  of  bankruptcy  has  been  held  to  raise  no  presumption  of  insol- 
vency prior  to  the  filing  of  the  petition  seeking  such  adjudication.81 
And  proof  of  insolvency  at  the  time  of  a  foreclosure  of  a  mortgage 
raises  no  presumption  of  insolvency  prior  thereto.82  It  has  also  been 
held  that  insolvency  cannot  be  inferred  from  the  mere  fact  that  a 
corporation  is  a  new  company  and  without  assets.88 

The  general  rule  as  to  the  presumption  in  favor  of  solvency  is  to 
be  considered,  however,  in  connection  with  the  circumstances  of  the 
case  involved,  and  the  object  of  the  suit.  It  has  been  held  that  mem- 
bers of  a  building  and  loan  association  who  seek  the  advantage  of  a 
withdrawal  of  stock,  prior  to  insolvency,  have  the  burden  of  showing 
solvency  at  the  time  of  such  notice  of  withdrawal.8*  And  persons 
claiming  a  deed  to  be  invalid  because  executed  by  an  insolvent  cor- 
poration, for  a  pre-existing  debt,  to  an  officer,  have  the  burden  of 
proving  insolvency.85  The  presumption  of  solvency  will  not  be  in- 
dulged in  to  the  extent  of  overthrowing  a  judgment,  or  of  withdraw- 
ing a  case  from  the  operation  of  the  general  rule  of  equality  of  dis- 
tribution of  assets.86  A  condition  of  insolvency  may  also  be  deduced 
from  the  facts  averred,  and  if  sufficient  the  court  cannot  escape  giv- 
ing to  them  their  natural  and  reasonable  effect.87  It  has  been  held 
that  an  allegation  of  the  entry  of  a  judgment  against  the  corporation 
and  the  return  of  an  execution  unsatisfied  when  issued  thereon,  in 
itself  shows  insolvency.88  Also  failure  to  pay  just  and  undisputed 
debts  for  a  considerable  period  of  time  will  be  held  prima  facie  proof 
of  insolvency,  especially  when  it  appears  that  the  corporation  has 
ceased  to  do  business.88  The  fact  that  notes  of  a  corporation  have 
gone  to  protest  may  be  prima  facie  evidence  of  insolvency,  but  it  is 
obvious  that  such  evidence  is  open  to  explanation.80  When  insolvency 
as  mere  inability  to  meet  debts  as  they  mature  in  the  ordinary  course 
of  business  is  sought  to  be  proved,  dishonor  of  commercial  paper 

si  Simpson  v.  Western  Hardware  &  87  Cincinnati  Equipment  Co.  v.  Deg- 

Metal  Co.,  97  Wash.  626,  167  Pac.  113.  nan,  184  Fed.  834. 

88  Kurtz  v.  Ogden  Canyon  Sanitari-  88  Barnard  Mfg.  Co.  v.  Balaton  Mili- 
um Co.,  37  Utah  313,  108  Pac.  14.  ing  Co.,  71  Wash.  659,  129  Pac.  389. 

88  Gray    v.    Council    of    Newark,    9  See  infra,  this  section. 

Del.  Ch.  171,  79  Atl.  735,  739.  89Jeffris    v.   Fitchburg   R.    Co.,    93 

84  Pacific    Coast    Sav.    Society    v.  Wis.  250,  33  L.  B.  A.  351,  57  Am.  St. 

Sturdevant,  165  Cal.  687,  49  L.  B.  A.  Bep.  919,  67  N.  W.  424. 

(N.  S.)  1142,  133  Pac.  485.  80Begina  Music  Box  Co.  v.  F.  G. 

86  Latta  v.  Catawba  Elec.  Co.,  146  Otto  &  Sons,  65  N.  J.  Eq.  582,  56  Atl. 

N.  C.  285,  59  S.  E.  1028.  715. 

86  Pacific  Coast  Sav.  Society  v. 
Sturdevant,  165  Cal.  687,  49  L.  B.  A. 
(N.  S.)  1142,  133  Pac.  485. 
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and  like  defaults  not  only  tend  to  prove  insolvency,  but  actually  con- 
stitute acts  of  insolvency.31  A  presumption  of  insolvency  arises  when 
a  banking  corporation  stops  payment,  and  if  there  is  nothing  to  rebut 
the  presumption  it  is  conclusive.8* 

The  admissibility  of  evidence  as  to  insolvency  also  depends  to  a 
great  extent  upon  the  issues  involved  in  each  particular  case.  Thus, 
it  is  generally  held  that  insolvency  is  not  a  fact  to  be  proved  by  expert 
or  opinion  testimony.88  But  in  one  decision,  the  court  called  atten- 
tion to  the  impropriety  of  such  evidence  where  solvency  was  the 
main  issue,  as  in  bankruptcy  proceedings,  and  held  that  where  the 
issue  was  collaterally  involved  along  with  other  things,  as  in  a  criminal 
prosecution,  the  admission  of  such  evidence  would  not  be  held  re- 
versible error.84  It  has  been  held  that  insolvency  is  one  of  those  gen- 
eral facts,  like  possession,  value  and  others  of  like  character,  which 
in  many  cases  can  be  directly  testified  to  by  one  in  a  position  to 
know  without  the  items  of  fact  on  which  the  general  statement  is 
based  being  first  disclosed.88  Thus,  testimony  of  a  general  manager 
as  to  the  financial  condition  of  a  corporation  is  competent.88  There 
is  authority  as  well  as  reason  in  support  of  the  admission  of  circum- 
stances such  as  pecuniary  distress,  solicitation  of  extensions,  defaults, 
overdrawn  bank  accounts  and  the  like  as  tending  to  prove  insolvency 
in  connection  with  other  more  direct  evidence,  consisting  of  the 
fact  that  assets  do  not  equal  or  exceed  the  debts.87  A  judgment  and 
the  return  of  an  execution  unsatisfied  are  strong  evidence  of  insol- 
vency,88 and  the  fact  that  bonds  of  a  corporation  have  been  outstand- 
ing for  years  without  any  payment  of  interest,  is  a  circumstance 


•1  Shaw   v.   Gilbert,   111    Wis.   165,      involved    along   with    a   great    many 


86  N.  W.  188. 

W  Gillet  v.  Moody,  3  N.  Y.  479. 

Closing  the  doors  of  a  trust  com- 
pany can  only  be  construed  as  a  clear 
admission  that  the  corporation  is  un- 
able to  meet  the  demands  of  its  cred- 
itors according  to  the  usual  course  of 
business.  Com.  v.  Tradesmen's  Trust 
Co.  of  Philadelphia,  237  Pa.  316,  85 
Atl.  363. 

83  Freeman  v.  State,  108  Miss.  818, 
67  So.  460. 

MA  question  calling  for  the  opin- 
ion of  a  witness  as  to  the  solvency  of 
a  company  is  improper  where  solven- 
cy is  the  main  issue,  as  in  bankruptcy, 
but  where  such  an  issue  is  collaterally 


other  things,  as  in  a  criminal  prose- 
cution, the  admission  of  opinion  evi- 
dence will  not  be  held  reversible  error. 
Hendry  v.  United  States,  233  Fed.  5. 
85  Campbell  v.  Park,  128  Iowa  181, 
104  N.  W.  799,  101  N.  W.  861. 

36  Campbell  v.  Park,  128  Iowa  181, 
104  N.  W.  799,  101  N.  W.  861. 

37  Shaw  v.  Gilbert,  111  Wis.  165,  86 
N.  W.  188. 

88  Terry  v.  Tubman,  92  TJ.  S.  156, 
23  L.  Ed.  537;  Merchants'  Mut.  Ad- 
justing Agency  v.  Davidson,  23  Cal. 
App.  274,  137  Pac.  1091. 

See  supra,  this  section,  as  to  pre- 
sumptions. 
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tending  to  show  insolvency.89  Testimony  of  a  notary  public  of  his 
having  protested  for  nonpayment  the  negotiable  paper  of  a  corpora- 
tion, and  how  much  and  when,  has  also  been  held  competent  to  prove 
insolvency.40  The  issue  of  insolvency  involves  the  question  of  in- 
debtedness and  assets,  and  evidence  as  to  the  validity  of  certain  bonds 
is  proper.41  The  fact  of  subsequent  insolvency  may  be -shown  as 
tending  to  prove  insolvency  at  a  prior  date,  when  the  conditions  re- 
main substantially  the  same.48  The  sufficiency  of  a  corporation's 
assets  and  its  ability  to  pay  stockholders  the  par  value  of  their  stock 
in  addition  to  paying  creditors,  have  been  held  irrelevant  to  an  issue 
of  solvency.48 

In  prosecutions  for  receiving  deposits  in  insolvent  banks,  it  has 
been  held  that  the  fact  of  insolvency  may  be  proved  by  circumstantial 
as  well  as  direct  evidence;  but  hearsay  evidence  is  not  admissible.44 
A  complaint  for  the  appointment  of  a  receiver  has  been  held  incom- 
petent as  hearsay  evidence  of  insolvency.46  Also,  when  a  cashier  is 
accused  of  receiving  such  deposits,  an  assignment  for  the  benefit  of 
creditors,  and  a  petition  and  order  appointing  a  receiver,  should  not 
be  admitted  to  show  insolvency,  the  defendant  not  being  a  party 
thereto.46  But  testimony  that  the  bank  was  taken  in  charge  by  the 
bank  examiner  is  germane  to  the  main  issue  and  may  be  considered.47 
It  has  been  held  proper  to  admit  evidence  of  transactions  occurring 
several  years  before,  so  as  to  show  the  bank's  financial  condition, 
and  the  deficiency  in  its  assets.48  Evidence  as  to  the  value  of  securi- 
ties held  by  the  bank,  and  the  general  reputation  for  solvency  of  the 
makers  of  notes,  is  also  admissible,48  and  the  fact  that  the  officer's 


80  Union  Trust  &  Savings  Bank  v. 
Idaho  Smelting  &  Refining  Co.,  24 
Idaho  735,  135  Pac.  822. 

See  §5010,  infra. 

40  Mish  v.  Main,  81  Md.  36,  31  Atl. 
799. 

ULatta  v.  Catawba  Elec.  Co.,  146 
N.  C.  285,  59  S.  B.  1028. 

« Campbell  v.  Park,  128  Iowa  181, 
104  N.  W.  799,  101  N.  W.  861. 

ttRatcliff  v.  Clendenin,  232  Fed. 
61. 

Capital  stock  is  not  a  liability  to 
be  taken  into  account  in  determining 
whether  a  corporation  is  solvent.  Te- 
pel  v.  Coleman,  229  Fed.  300,  judgment 
aff'd  230  Fed.  63. 


44  Wilkin  v.  State,  121  Ark.  219, 
180  S.  W.  512. 

46Skarda  v.  State,  118  Ark.  176, 
Ann.  Cas.  1916  E  586,  175  S.  W.  1190. 

46  Freeman  v.  State,  108  Miss.  818, 
67  So.  460. 

47  State  v.  Buhler,  132  La.  1065, 
62  So.  145. 

48  State  v.  Weltz,  65  Wash.  244,  118 
Pac.  9. 

40  Where  an  officer  of  a  bank  was 
charged  with  receiving  deposits  when 
the  bank  was  insolvent,  evidence  of 
the  value  of  securities  held  by  the 
bank  and  the  general  reputation  for 
solvency  of  the  makers  of  certain 
notes  held  by  the  bank  was  admiasi- 
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accounts  were  short,  is  competent.60  An  officer's  testimony  showing 
his  belief  that  the  bank  was  solvent  may  also  be  admitted  in  evi- 
dence.61 Evidence  of  money  on  hand  at  the  time  of  a  receivership, 
is  competent  in  such  prosecutions  to  show  insolvency  at  the  time  of 
the  deposit,  and  testimony  of  amounts  loaned  after  the  deposit  was 
made,  has  also  been  held  admissible.68  Testimony  of  a  receiver  as  to 
his  conversation  with  relatives  of  an  officer  who  were  large  borrowers 
from  the  bank,  and  that  such  relatives  were  insolvent,  is  competent.63 
But  a  judgment  against  the  bank  is  improper  to  show  the  fact  of 
insolvency  when  it  appears  that  such  judgment  was  appealed  from.64 


§6010.  — Insolvency  as  a  question  of  fact;  sufficiency  of  evi- 
dence; "going  concerns.' *  Whether  insolvency  exists  is  usually  a 
question  of  fact,66  to  be  determined  from  an  inventory  of  the  assets 
and  their  value,  as  well  as  a  consideration  of  the  liabilities.66    Insol- 


We.     State   v.   Weltz,   65   Wash.   244, 
118  Pac.  9. 

50  Cunningham  v.  State,  115  Ark. 
392,  171  S.  W.  885. 

51  Paulsen  v.  People,  195  111.  507, 
63  N.  E.  144. 

M  Cunningham  v.  State,  115  Ark. 
392,  171  S.  W.  885. 

*3  Cunningham  v.  State,  115  Ark. 
392,  171  S.  W.  885. 

MMcConnico  v.  State,  107  Miss. 
265,  65  So.  243. 

WLatta  V.  Catawba  Elec.  Co.,  146 
N.  C.  285,  59  S.  E.  1028;  Simons  v. 
Cissna,  60  Wash.  141,  110  Pac.  1011. 

66  Evidence  held  to  sustain  a  find- 
ing of  insolvency  of  a  bank,  it  ap- 
pearing that  overdue  demands  could 
not  be  met  from  the  cash  on  hand. 
People  v.  Bank  of  San  Luis  Obispo, 
159  CaL  65,  37  L.  B.  A.  (N.  S.)  934, 
Ann.  Cas.  1912  B  1148,  112  Pac.  866. 

Evidence  including  not  only  affida- 
vits, but  showing  judgments  and  other 
claims  long  due  and  unpaid,  and  mort- 
gages to  the  full  value  of  a  corpora- 
tion's  property,  held  to  show  insol- 
vency. Chicago  &  S.  E.  R.  Co.  v. 
Kenney,  159  Ind.  72,  62  N.  E.  26. 

Inventory  of  assets,  and  list  of 
claims,  with  proof  of  losses,  offsets 
and    preferred    claims    paid    held    to 


show  an  excess  of  liabilities  over  as- 
sets and  the  insolvency  of  a  bank,  in 
a  proceeding  by  the  superintendent 
of  banks  to  liquidate  its  affairs.  Rich- 
ards v.  Robin,  178  N.  Y.  App.  Div. 
535,  165  N.  Y.  Supp.  780. 

Under  evidence  showing  that  a  cor- 
poration has  "book  assets1'  of  mil- 
lions, comprising  the  capital  stocks  of 
other  corporations  none  of  which  pays 
dividends,  and  having  debts  in  the 
vicinity  of  a  quarter  of  a  million  dol- 
lars, without  any  money  to  pay  them, 
insolvency  is  shown.  Bull  v.  Inter- 
national Power  Co.,  84  N.  J.  Eq.  6,  92 
Atl.  796. 

Where  a  corporation  with  millions 
of  supposed  assets  defaulted  for  four 
successive  years  in  the  payment  of  its 
franchise  tax,  could  not  raise  a  com- 
paratively small  sum  of  $16,000  to  pay 
accumulations,  and  had  to  borrow 
money  to  meet  current  expenses,  it 
was  insolvent.  Wright  v.  American 
Finance  &  Securities  Co.,  '84  N.  J. 
Eq.  415,  93  Atl.  862,  judgment  aff'd 
85  N.  J.  Eq.  181,  96  Atl.  387. 

A  corporation  owing  taxes  amount- 
ing to  $16,000,  money  borrowed  to  the 
amount  of  $12,000,  and  office  rent  to 
the  amount  of  $3,800,  held  insolvent, 
the   available  assets  being  $1,200  in 
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vency  is  not  established  from  the  mere  making  of  an  overdraft,67  the 
fact  that  notes  and  obligations  are  due  and  unpaid,58  or  from  the 
n.ere  fact  that  the  corporation  has  defaulted  in  the  payment  of  inter- 
est on  its  bonds.59  The  cessation  of  business  and  the  disposal  of 
assets,  may  indicate  insolvency,60  and  a  corporation  which  discon- 
tinues business,  stores  its  records  and  property,  and  distributes  some 
funds  among  stockholders  cannot  be  held  to  be  a  "going  concern.' ' 
In  such  a  ease,  the  cessation  of  business,  together  with  other  evidence 
as  to  shrinkage  of  capital  stock,  and  small  assets,  may  warrant  an 
inference  cf  imminent  danger  of  insolvency.61  But  the  mere  impair- 
ment of  capital  stock  alone  does  not  establish  insolvency,  there  being 
other  evidence  as  to  the  corporation  being  a  going  concern  with  suffi- 
cient assets.68  Also,  the  excess  of  liabilities  over  assets  does  not  es- 
tablish insolvency,  when  other  assets  are  available.63  The  revocation 
of  a  permit  to  do  business,  issued  to  an  insurance  company,  may  be 
sufficient  to  establish  that  a  corporation  is  not  a  going  concern  and  is 
insolvent,  even  though  its  charter  has  not  been  forfeited  and  though 
no  steps  have  been  taken  for  such  purpose.64 

§  5011.  Nature  of  insolvency  laws ;  distinction  from  bankruptcy 
acts.    As  stated  by  Chief  Just'ce  Marshall,  it  is  exceedingly  diffi- 


cash  and  some  securities  in  other  com- 
panies not  available  for  sale  or  pledge, 
and  the  company  having  no  credit. 
Wright  v.  American  Finance  &  Securi- 
ties Co.,  85  N.  J.  Eq.  181,  96  Atl.  387, 
aff'g  judgment  84  N.  J.  Eq.  415,  93 
Atl.  862.  See  also  Mott  v.  Edwards, 
98  N.  Y.  App.  Div.  511,  90  N.  Y. 
Supp.  303. 

OTHoweth  v.  Colbourne  Bros.  Co., 
115  Md.  107,  80  Atl.  916. 

6*  New  Britain  Nat.  Bank  v.  Cleve- 
land Co.,  91  Hun  (N.  Y.)  447,  36  N. 
Y.  Supp.  387. 

*•  Union  Trust  &  Savings  Bank  v. 
Idaho  Smelting  &  Refining  Co.,  24 
Idaho  735,  135  Pac.  822. 

60Tatum  v:  Leigh,  136  Oa.  791,  Ann. 
Cas.  1912  D  216,  72  S.  E.  236. 

When  a  corporation's  assets  are  in- 
sufficient for  the  payment  of  its  debts, 
and  it  has  ceased  to  do  business,  or  has 
taken  or  is  in  the  act  of  taking  a  step 
which  will  practically  incapacitate  it 


for  conducting  the  corporate  enter- 
prise with  reasonable  prospect  of  suc- 
cess, or  its  embarrassments  are  such 
that  early  suspension  and  failure  must 
ensue  it  must  be  pronounced  "  insol- 
vent." State  v.  Trinity  Life  &  An- 
nuity Society,  60  Tex.  Civ.  App.  161, 
127  S.  W.  1174. 

61  Chisolm  v.  Carolina  Agency  Co., 
88  S.  C.  438,  70  S.  E.  1035. 

62Banta  v.  Hubbell,  167  Mo.  App. 
38,  150  S.  W.  1089. 

63  Where  a  fraternal  beneficiary  so- 
ciety had  $3,000  in  its  benefit  fund, 
and  the  power  to  levy  extra  assess- 
ments to  maintain  such  fund,  it  was 
not  insolvent  though  there  was  a  large 
excess  of  liabilities  over  the  assets. 
State  v.  Trinity  Life  &  Annuity  So- 
ciety, 60  Tex.  Civ.  App.  161,  127  S. 
W.  1174. 

64  0glesby  v.  Durr,  —  Tex.  Civ. 
App.  — ,  173  S.  W.  275. 
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cult  to  distinguish  with  any  accuracy  between  insolvent  and  bank- 
ruptcy laws,  as  a  bankrupt  law  may  contain  those  regulations  which 
are  generally  found  in  insolvent  laws,  and  vice  versa.8*  It  has  been 
said  that  the  only  substantial  difference  between  such  statutes  is  as  to 
the  persons  who  may  apply  for  relief.66  ''The  elements  of  an  insol- 
vency law  are  insolvency,  surrender  of  property,  its  administration 
by  a  receiver  or  trustee,  distribution  of  the  assets  among  creditors, 
and  a  provision  for  priorities  in  other  matters  not  permissible  in  the 
absence  of  such  a  statute.  A  provision  for  the  discharge  of  the  debtor 
from  the  unpaid  balances  of  his  debts  is  not  essential  to  make  it  an 
insolvency  law. ' ' 6T 

§  5012.  State  insolvency  laws  as  affected  by  enactment  of  a  fed- 
eral bankruptcy  act;  present  statute.  The  enactment  of  a  federal 
bankruptcy  act  operates  to  supersede  or  suspend  state  laws  dealing 
with  the  same  subject  during  the  time  while  the  federal  law  is  opera- 
tive,68 but  only  to  the  extent  that  Congress  has  legislated  upon  the 
subject.8*  A  state  insolvent  law  may  be  enacted  or  amended  during 
the  existence  of  a  federal  bankruptcy  act,  being  merely  suspended 
in  operation.  If  subsequently  the  federal  statute  is  repealed,  the 
enacted  or  amended  state  law  becomes  operative.70    State  systems  of 


65  Sturges  v.  Crowninshield,  4 
Wheat.  (U.  S.)  122,  4  L.  Ed.  529. 

66 "The  only  substantial  difference 
between  a  strictly  bankrupt  law  and 
an  insolvent  law  lies  in  the  circum- 
stance that  the  former  affords  relief 
upon  the  application  of  the  creditor 
and  the  latter  upon  the  application  of 
the  debtor.  In  the  general  character 
of  the  remedy  there  is  no  difference, 
however  much  the  modes  by  which 
the  remedy  may  be  administered  may 


vary 


The  act  of  Congress 


is  both  a  bankrupt  law  and  an  insol- 
vent law  by  definition,  for  it  affords 
relief  upon  the  application  of  either 
the  debtor  or  the  creditor,  under  the 
heads  of  voluntary  and  involuntary 
bankruptcy. ' '  Martin  v.  Berry,  37 
Cal.  208. 

67  In  re  Weedman  Stave  Co.,  199 
Fed.  948. 

6$  Ogden  v.  Saunders,  12  Wheat.  (U. 
S.)    213,    6    L.    Ed.    606;    Sturges    v. 


Crowninshield,  4  Wheat.  (U.  S.)  122, 
4  L.  Ed.  529;  In  re  Standard  Oak 
Veneer  Co*  173  Fed.  103;  In  re  Storck 
Lumber  Co.,  114  Fed.  360;  Herron  Co. 
v.  Superior  Court  of  City  &  County  of 
San  Francisco,  136  Cal.  279,  89  Am. 
St.  Rep.  124,  68  Pac.  814;  Parm  enter 
Mfg.  Co.  v.  Hamilton,  172  Mass.  178, 
70  Am.  St.  Bep.  258,  51  N.  E.  529. 
See  Hanover  Nat.  Bank  v.  Moyses, 
186  U.  S.  181,  46  L.  Ed.  1113;  In  re 
Keith-Gara  Co.,  203  Fed.  585;  In  re 
F.  A.  Hall  Co.,  121  Fed.  992;  Singer 
v.  National  Bedstead  Mfg.  Co.,  65  N. 
J.  Eq.  290,  55  Atl.  868. 

69  Sturges  v.  Crowninshield,  4 
Wheat.  (U.  S.)  122,  4  L.  Ed.  529;  Rob- 
erts Cotton  Oil  Co.  v.  F;  E.  Morse  & 
Co.,  97  Ark.  513,  135  S.  W.  334; 
Herron  Co.  v.  Superior  Court  of  City 
k  County  of  San  Francisco,  136  Cal. 
279,  89  Am.  St.  Rep.  124,  68  Pac.  814. 

70  In  re  Worcester  Co.,  102  Fed.  808. 
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voluntary  and  involuntary  bankruptcy  may  remain  in  full  operation 
upon  large  numbers  of  insolvent  natural  persons  and  corporations  who 
cannot  be  brought  within  the  operation  of  the  National  Bankruptcy 
Act  under  any  possible  state  of  facts.71  If  the  Bankruptcy  Act  ex- 
cepts a  class  of  cases  from  its  operation,  either  in  express  terms  or  by 
necessary  implication,  it  must  be  considered  that  it  was  the  inten- 
tion of  Congress  not  to  interfere  with  that  class  of  cases  or  the  laws 
of  the  several  states  in  reference  thereto.  In  such  case  there  is  no 
conflict  of  jurisdiction,  as  the  legislation  of  the  two  governments  is 
not  upon  the  same  subject.78  This  rule  relates  merely  to  the  admin- 
istration of  state  laws  in  the  state  courts,  and  does  not  prevent  the 
enforcement  in  the  federal  bankruptcy  proceedings  of  any  general 
priorities  recognized  by  the  state  laws,  where  such  priorities  are  con- 
ferred as  substantive  rights  of  priority  by  the  state  statutes,  not  de- 
pendent upon  the  resort  to  particular  remedies  accessible  only  in 
proceedings  in  the  state  courts,  and  where  such  priorities  are  not 
in  conflict  with  the  express  priorities  declared  by  the  Federal  Bank- 
ruptcy Act  itself,  or  otherwise  in  conflict  with  its  provisions.78 

The  present  system  of  bankruptcy  does  not  pretend  to  cover  the 
whole  field  of  either  voluntary  or  involuntary  bankruptcy  and  insol- 
vency.74    As  is  seen  hereafter,  prior  to  the  amendment  of  1910, 


See  Butler  v.  Goreley,  146  U.  S.  303, 
36  L.  Ed.  981. 

72  Singer  v.  National  Bedstead  Mfg. 
Co.,  65  N.  J.  Eq.  290,  55  Atl.  868. 

TOHerron  Co.  v.  Superior  Court  of 
City  &  County  of  San  Francisco,  136 
CaL  279,  89  Am.  St.  Rep.  124,  68  Pac. 
814.  See  In  re  Geery's  Appeal,  43 
Conn.  289,  21  Am.  Rep.  653;  In  re 
Shepardson's  Appeal,  36  Conn.  23; 
Simpson  v.  City  Sav.  Bank,  56  N.  H. 
466,  22  Am.  Rep.  491;  Steelman  v. 
Mattix,  36  N.  J.  L.  344. 

A  state  is  not  prevented  by  the 
Bankruptcy  Act  from  preventing  a 
corporation  from  conducting  business, 
taking  control  of  its  affairs  and  pay- 
ing creditors,  for  acts  entirely  foreign 
to  and  without  the  contemplation  of 
bankruptcy.  Continental  Building  & 
Loan  As3*n  v.  Superior  Court  of 
State  of  California,  163  Cal.  579,  126 
Pac  476. 

If  the  state  so  acts  and  the  pro- 


ceedings are  similar  to  the  procedure 
adopted  in  cases  of  bankruptcy,  the 
proceedings  are  not  therefore  in  bank- 
ruptcy. Continental  Building  &  Loan 
Ass'n  v.  Superior  Court  of  State  of 
California,  163  Cal.  579,  126  Pac.  476. 
A  state  court  will  proceed  to  de- 
termine questions  raised  in  a  credi- 
tors' bill  to  administer  assets  of  a 
corporation,  although  bankruptcy  pro- 
ceedings have  been  brought,  where 
there  has  been  no  adjudication  of 
bankruptcy,  and  no  assertion  or  claim 
of  exclusive  jurisdiction  by  the  bank- 
ruptcy court.  Morgan  Bros.  v.  Dayton 
Coal  &  Iron  Co.,  134  Tenn.  228,  Ann. 
Cas.  1917  E  42,  183  S.  W.  1019. 

73  In  re  Standard  Oak  Veneer  Co., 
173  Fed.  103. 

74  Randolph  v.  Scruggs,  190  U.  S. 
533,  47  L.  Ed.  1165;  Singer  v.  National 
Bedstead  Mfg.  Co.,  65  N.  J.  Eq.  290, 
55  Atl.  868. 

Under  the  present  system,  corpora- 
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corporations  were  expressly  excepted  from  the  provisions  of 
the  act  in  reference  to  voluntary  bankrupts,  and  only  the  classes  of 
corporations  enumerated  come  within  the  provisions  of  the  act  as  to 
involuntary  bankruptcy.76  The  Bankruptcy  Act  has  not  superseded 
the  right  and  power  of  a  court  of  equity  to  take  charge  of  the  prop- 
erty of  an  insolvent  corporation  for  the  protection  of  stockholders  and 
creditors,  marshal  the  same,  recognize  and  enforce  valid  liens  and 
priorities,  and  equitably  distribute  the  surplus  among  its  creditors.76 
A  statute  preventing  debtors  in  contemplation  of  insolvency  from 
preferring  one  or  more  creditors  to  the  exclusion  of  others,  is  not 
suspended  by  the  Bankruptcy  Act.77 

The  pendency  of  a  suit  in  a  state  court  instituted  against  a  corpora- 
tion by  stockholders  for  the  protection  of  their  rights,  and  the  pos- 
session of  the  corporate  property  by  a  receiver  appointed  in  such 


tions  are  not  allowed  to  become  vol- 
untary bankrupts,  and  large  classes  of 
natural  persons  and  corporations  are 
absolutely  excluded  from  the  opera- 
tion of  the  involuntary  system.  Sing- 
er v.  National  Bedstead  Mfg.  Co.,  65 
N.  J.  Eq.  290,  55  Atl.  868. 

The  Building  and  Loan  Commission- 
er 's  Act  (St.  1911,  p.  607)  is  a  bank- 
ruptcy act  in  the  sense  that  it  pro- 
vides for  procedure  against  insolvent 
corporations,  but  it  contains  provi- 
sions entirely  foreign  to  the  National 
Bankruptcy  Act,  and  is  not  suspended 
by  virtue  of  the  federal  statute.  Con- 
tinental Building  &  Loan  Ass'n  v.  Su- 
perior Court  of  State  of  California, 
163  Cal.  579,  126  Pac.  476. 

TO  See  §  5184  et  seq.,  infra. 

78  In  re  Edward  Ellsworth  Co.,  173 
Fed.  699. 

Where  the  Bankruptcy  Act  did  not 
permit  proceedings  by  voluntary  peti- 
tion, it  was  proper  for  the  state  chan- 
cery court  to  appoint  receivers  to  col- 
lect and  preserve  the  estate  and  to 
protect  creditors  on  the  application  of 
the  company  and  its  stockholders. 
Roberts  Cotton  Oil  Co.  v.  F.  E.  Morse 
&  Co.,  97  Ark.  513,  135  S.  W.  334. 

If  a  corporation  is  not  within  the 
provisions  of  the  Bankruptcy  Act  (Act 


July  1,  1898,  c.  541,  30  Stat.  544), 
the  state  insolvency  laws  are  in  force, 
and  the  general  jurisdiction  of  courts 
of  equity  is  not  affected  thereby.  State 
Nat.  Bank  of  Denison  v.  Syndicate 
Co.  of  Eureka  Springs,  Arkansas,  178 
Fed.  359. 

When  a  suit  is  instituted  under  Rev. 
N.  C.  §§  1196,  1219,  to  dissolve  a  cor- 
poration and  wind  up  its  affairs,  and 
for  a  receiver,  because  of  abuse  of 
corporate  powers  and  imminence  of 
insolvency,  and  insolvency  is  nega- 
tived in  the  complaint  and  answer, 
the  state  court  has  exclusive  jurisdic- 
tion. Bank  of  Andrews  v.  Qudger, 
212  Fed.  49. 

In  such  case  the  bankruptcy  court 
has  no  jurisdiction,  and  the  creditors 
could  not  avail  themselves  of  the  re- 
lief provided  for  in  the  federal  act 
until  the  corporation  became  insol- 
vent and  committed  an  act  of  bank- 
ruptcy more  than  four  months  after 
the  commencement  of  the  action  and 
the  appointment  of  the  receiver  by 
the  state  court.  Bank  of  Andrews  v. 
Gudger,  212  Fed.  49. 

•HSess.  Laws  N.  M.  1889,  c.  67 
(Comp.  L.  1897,  §§2818-2826);  Grun*- 
feld  Bros.  v.  Brownell,  12  N.  M.  192, 
76  Pac.  310. 
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suit,  does  not  deprive  creditors  of  the  corporation  of  the  superior 
right  conferred  in  them  by  the  federal  statute  to  have  the  corporate 
assets  brought  into  a  federal  court  for  adjudication  in  bankruptcy, 
when  they  have  duly  asserted  the  right  and  had  the  corporation  ad- 
judged bankrupt  as  soon  as  it  was  known  to  be  insolvent  and  to  have 
committed  an  act  of  bankruptcy.78  In  general,  involuntary  pro- 
ceedings in  bankruptcy  by  creditors  of  a  corporation  operate  to  dis- 
place those  of  the  state  court  and  to  terminate  its  jurisdiction,  it 
remaining  for  the  state  court  to  transfer  the  assets,  settle  the  accounts 
of  its  receiver  and  close  its  connection  with  the  matter.7*  There  can 
be  no  adverse  possession  of  corporate  property  in  behalf  of  or  at  the 
instance  of  stockholders  of  an  insolvent  corporation  against  a  receiver 
in  bankruptcy  claiming  on  behalf  of  creditors.10 

§  5013.  Effect  of  insolvency  of  corporation*.  A  corporation  may 
exist  without  any  assets,  and  it  necessarily  follows  that  it  is  not  dis- 
solved by  the  mere  fact  that  it  is  insolvent,  and  unable  to  pay  its 
debts,*1  or  because  of  the  appointment  of  a  receiver,  when  such  con- 


TOBank  of  Andrews  v.  Gudger,  212 
Fed.  49. 

Such  a  cage  is  entirely  apart  from 
those  cases  in  which  a  creditor  has 
gone  into  a  state  court  and  established 
or  acquired  by  his  suit  a  legal  or 
equitable  lien  in  the  property  of  a 
corporation  four  months  before  the 
filing  of  a  petition  in  bankruptcy. 
Bank  of  Andrews  v.  Gudger,  212  Fed. 
49. 

Where  a  state  court  first  acquires 
jurisdiction  of  a  corporation  by  a  cred- 
itors '  bill  to  marshal  assets,  the  ap- 
pointment of  a  receiver  by  the  federal 
court  is  not  a  reason  against  such  an 
appointment  by  the  state  court,  the 
jurisdiction  of  the  two  courts  being 
concurrent,  in  which  case  the  jurisdic- 
tion first  obtained  should  be  retained. 
Alabama,  T.  k  N.  By.  v.  Tolman,  — 
Ala.  — ,  76  So.  381. 

T»  Roberts  Cotton  Oil  Co.  v.  F.  E. 
Morse  &  Co.,  97  Ark.  513,  135  S.  W. 
334. 

•OBank  of  Andrews  v.  Gudger, 
212  Fed.  49. 

•1  United    States.     Chemical    Nat. 


Bank  v.  Hartford  Deposit  Co.,  161 
U.  S.  1,  40  L.  Ed.  595;  Hirsch  v.  In- 
dependent Steel  Co.  of  America,  196 
Fed.  104;  Adams  v.  Eehlor  Milling 
Co.,  35  Fed.  433;  Second  Nat.  Bank 
of  Paterson  v.  New  York  Silk  Mfg. 
Co.,  11  Fed.  532. 

Alabama.  Davis  v.  Memphis  &  C. 
B.  Co.,  87  Ala.  633,  6  So.  140. 

Colorado.  Breene  v.  Merchants'  & 
Mechanics'  Bank,  11  Colo.  97,  17  Pac. 
280. 

Connecticut.  Pondville  Co.  v.  Clark, 
25  Conn.  97. 

District  of  Columbia.  United  States 
Elec.  Lighting  Co.  v.  Leiter,  8 
Mackey  (19  D.  C.)  575. 

Illinois.  Beichwald  v.  Commercial 
Hotel  Co.,  106  111.  439;  City  Ins.  Co. 
v.  Commercial  Bank,  68  111.  348. 

Indiana.  DeCamp  v.  Alward,  52 
Ind.  468. 

Kansas.  Leonard  v.  Hartzler,  90 
Kan.  386,  50  L.  B.  A.  (N.  S.)  383, 
133  Pac.  570;  Valley  Bank  &  Savings 
Institution  v.  Ladies'  Congregational 
Sewing  Society,  28  Kan.  423. 

Massachusetts.       Chamberlain      v. 
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dition  exists,88  unless  it  is  expressly  so  provided  by  statute.88  The 
action  of  the  bank  commissioner  in  taking  over  an  insolvent  state 
bank  and  reorganizing  it  as  provided  by  a  statute,  does  not  work  the 
dissolution  of  the  old  corporation  or  the  creation  of  a  new  one,  and 
does  not  relieve  the  bank  of  its  former  debts  or  contractual  obliga- 
tions.84 

In  some  jurisdictions,  however,  there  are  statutes  authorizing  credi- 
tors of  a  corporation,  when  it  is  insolvent,  to  maintain  a  bill  or  com- 
plaint in  equity  under  the  code  to  wind  up  the  affairs  of  the  corpora- 
tion and  distribute  its  assets.86    A  corporation  is  insolvent,  so  as  to 


Huguenot  Mfg.  Co.,  118  Mass.  532; 
Taylor  v.  Columbian  Ins.  Co.,  14  Allen 
353;  Cob  urn  v.  Boston  Papier  Mach6 
Mfg.  Co.,  10  Gray  243;  Boston  Glass 
Manufactory  v.  Langdon,  24  Pick.  49, 
35  Am.  Dec.  292. 

Mississippi.  State  v.  Commercial 
Bank,  13  Smedes  &  M.  569,  53  Am. 
Dec.  106. 

New  Hampshire.  Parsons  v.  Eure- 
ka Powder  Works,  48  N.  H.  66. 

New  Jersey.  New  Jersey  Southern 
R.  Co.  v.  Board  Railroad  Com'rs,  41 
N.  J.  L.  235. 

New  York.  Bradt  v.  Benedict,  17 
N.  Y.  93.  Compare  Briggs  v.  Penni- 
man,  8  Cow.  387,  18  Am.  Dec.  454. 

Ohio.  State  v.  Merchant,  37  Ohio 
St.  251. 

Oklahoma.  First  State  Bank  of 
Oklahoma  City  v.  Lee,  166  Pac.  186. 

Oregon,  Jackson  v.  Mclnnis,  33 
Ore.  529,  43  L.  B.  A.  128,  72  Am.  St. 
Rep.  755,  55  Pac.  535,  54  Pac.  884. 

Pennsylvania.  In  re  Worsted  Mills, 
9  Montg.  Co.  Bep.  23. 

Texae.  Moseby  v.  Burrow,  52  Tex. 
396. 

Vermont.  Dewey  v.  St.  Albans 
Trust  Co.,  60  Vt.  1,  6  Am.  St.  Bep. 
84,  12  Atl.  224. 

Virginia.  Shenandoah  Valley  B.  Co. 
v.  Griffith,  76  Va.  913. 

Wisconsin.  Stolze  v.  Manitowoc 
Terminal  Co.,  100  Wis.  208,  75  N.  W. 
987;  Sleeper  v.  Goodwin,  67  Wis.  577, 
31  N.  W.  385. 


Compare  State  Sav.  Ass'n  v.  Kel- 
logg, 52  Mo.  583. 

82  It  is  well  established  that  a  court 
of  equity  has  no  jurisdiction  to  wind 
up  the  affairs  of  a  corporation  and 
dissolve  it  at  the  suit  of  a  creditor, 
however  insolvent  it  may  be,  unless 
such  jurisdiction  is  conferred  upon  it 
by  statute.    See  Chap.  64,  infra. 

83  Sprague-Brimmer  Mfg.  Co.  v.  M. 
J.  Murphy  Furnishing  Goods  Co.,  26 
Fed.  572. 

MRev.  L.  1910,  §306;  First  State 
Bank  of  Oklahoma  City  v.  Lee,  — 
Okla.  — ,  166  Pac.  186. 

85  See  Northam  &  Co.  v.  Atherton, 
67  111.  App.  230;  Tradesman  Pub.  Co. 
v.  Knoxville  Car  Wheel  Co.,  95  Tenn. 
634,  31  L.  B.  A.  593,  49  Am.  St.  Bep. 
943,  32  S.  W.  1097. 

Under  N.  Y.  Gen.  Corp.  Law,  §  101, 
an  action  to  procure  a  judgment  dis- 
solving a  domestic  corporation,  and 
forfeiting  its  rights,  privileges  and 
franchises,  may  be  maintained  where 
the  corporation  has  remained  insol- 
vent for  at  least  one  year,  where  it 
has  neglected  and  refused,  for  at  least 
one  year,  to  pay  and  discharge  its 
notes  and  other  evidences  of  debt, 
where  it  has  suspended  its  ordinary 
and  lawful  business  for  at  least  one 
year,  or,  if  it  has  banking  powers, 
or  power  to  make  loans  on  pledges  or 
deposits,  or  to  make  insurance,  where 
it  becomes  insolvent  or  unable  to  pay 
its  debts,  or  has  violated  any  provision 
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entitle  a  creditor  to  maintain  a  suit  to  wind  up  its  affairs  under  such 
a  statute,  where  it  has  executed  trust  deeds  of  ail  its  property,  under 
which  possession  has  been  taken,  and,  on  account  of  a  general  depres- 
sion in  business,  it  cannot,  by  selling  its  property  or  otherwise,  obtain 
money  to  discharge  its  obligations,  although,  before  such  depression, 
its  assets  were  valued  at  a  sum  much  in  excess  of  its  liabilities.96 
Where  a  statute  provides  that  a  corporation  remaining  insolvent  for 
one  year  shall  be  adjudged  to  be  dissolved,  insolvency  for  a  year  does 
not,  ipso  facto,  dissolve  a  corporation,  but  there  must  be  judicial 
proceedings,  and  a  judgment  of  forfeiture.87 

The  fact  that  a  corporation  is  insolvent  does  not  affect  in  any  wise 
the  right  of  one  of  its  creditors  to  reduce  his  claim  to  a  judgment.** 

§5014.  Assignments  for  benefit  of  creditors — Power  to  make 
assignments.  As  a  general  rule,  a  corporation  in  failing  circum- 
stances has  the  same  right  and  power  as  a  natural  person  to  make  a 
voluntary  assignment  of  all  its  property  and  choses  in  action  for  the 
benefit  of  creditors,  unless  it  is  prevented  from  doing  so  by  some 
express  statutory  provision.89    The  right  to  make  such  an  assignment 


of  the  act  by  or  under  which  it  was 
incorporated,  or  of  any  other  act  bind- 
ing upon  it.  Under  section  102,  pri- 
marily, such  an  action  must  be  brought 
by  the  attorney  general,  but  it  may  be 
maintained  by  a  creditor,  by  leave  of 
court,  if  the  attorney  general,,  upon 
application  to  him  as  provided  in  the 
statute,  refuses  or  fails  to  sue.  See 
Chap.  64,  infra.  Bee  also  In  re  New 
York,  W.  &  B.  R.  Co.,  193  N.  Y.  72, 
85  N.  E.  1014;  People  v.  Troy  Chem- 
ical Co.,  118  N.  Y.  App.  Div.  437,  104 
N.  Y.  Supp.  22. 

86  Tradesman  Pub.  Co.  v.  Knoxville 
Car  Wheel  Co.,  95  Tenn.  634,  31  L. 
B.  A.  593,  49  Am.  St.  Rep.  943,  32 
S.  W.  1097. 

OTStolze  v.  Manitowoc  Terminal 
Co.,  100  Wis.  208,  75  N.  W.  987. 

MO'Rourke  ▼•  Grand  Opera  House 
Co.,  47  Mont.  459,  133  Pac.  965. 

••United  States.  In  re  Creech  Bros. 
Lumber  Co.,  240  Fed.  8;  Collins  v. 
Williamson,  229  Fed.  59. 

Alabama.  Chamberlain  v.  Bromberg, 
83  Ala.  576,  3  So.  434;  Gibson  v.  Gold- 


thwaite,  7  Ala.  281,  42  Am.  Dec.  592; 
Pope  v.  Brandon,  2  Stew.  401,  20  Am. 
Dec.  49. 

Arkansas.  Worthen  v.  Griffith,  59 
Ark.  562,  43  Am.  St.  Rep.  50,  28  S. 
W.  286;  Bingo  v.  Biscoe,  13  Ark.  563, 
575;  Ex  parte  Conway,  4  Ark.  302. 

Connecticut.  Chase  v.  Tuttle,  55 
Conn.  455,  3  Am.  St.  Rep.  64,  12  Atl. 
«74. 

Georgia*  Albany  &  R.  Iron  •&  Steel 
Co.  v.  Southern  Agricultural  Works, 
76  Ga.  135,  2  Am.  St.  Rep.  26;  Har- 
vey v.  Cubfoedge,  75  Ga.  792;  McCallie 
&  Jones  v.  Walton,  37  Ga.  611,  95 
Am.  Dec.  369. 

Illinois.  Reichwald  v.  Commercial 
Hotel  Co.,  106  111.  439;  Whithed  v.  J. 
Walter  Thompson  Co.,  86  111.  App. 
76,  aff  'd  185  111.  454,  76  Am.  St.  Rep. 
51,  56  N.  E.  1106. 

Indiana.  DeCamp  v.  Alward,  52 
Ind.  468,  473. 

Maryland.  Miller  v.  Matthews,  87 
Md.  464,  40  Atl.  176;  Merrick  v.  Bank 
of  Metropolis,  8  Gill  59;  State  v.  Bank 
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is  based  on  the  common-law  power  of  debtors  to  dispose  of  their  own 
property,90  and  it  has  been  held  that  a  deed  duly  executed  and  deliv- 
ered in  trust  for  the  benefit  of  creditors  constitutes  an  assignment 
whether  the  assignor  be  solvent  or  insolvent.91 


§  5015.  —  Statutory  prohibitions  of  assignments.  In  some  juris- 
dictions, transfers  or  assignments  by  corporations  when  insolvent,  or 
in  contemplation  of  insolvency,  are  expressly  prohibited  by  statute 
and  declared  void,  and  such  statutes  prevent  an  assignment  for  the 


of  Maryland,  6  Gill  ft  J.  205,  26  Am. 
Dee.  561. 

Massachusetts.  Sargent  v.  Webster, 
13  Mete.  497,  46  Am.  Dec.  743. 

MjriHgaji  Boynton  v.  Roe,  114 
Mich.  401,  72  N.  W.  257;  In  re  George 
T.  Smith  Middlings  Purifier  Co.,  86 
Mich.  149,  48  N.  W.  864;  Kendall  v. 
Bishop,  76  Mich.  634,  43  N.  W.  645. 

Minnesota.  Tripp  v.  Northwestern 
Nat.  Bank,  41  Minn.  400,  43  N.  W. 
60. 

Mississippi.  Sells  v.  Bosedale  Gro- 
cery ft  Commission  Co.,  72  Miss.  590, 
17  So.  236;  State  v.  Commereial  Bank, 
13  Smedes  ft  M.  569,  53  Am.  Dec.  106; 
Arthur  v.  Commercial  ft  Railroad 
Bank,  9  Smedes  ft  M.  394,  48  Am.  Dec. 
719. 

Missouri.  Hutchinson  v.  Green,  91 
Mo.  367,  1  S.  W.  853;  Chew  v.  Elling- 
wood,  86  Mo.  260,  56  Am.  Rep.  429; 
Shockley  v.  Fisher,  75  Mo.  498;  Adam 
(Roth  Grocery  Co.  v.  Hotel  Monticello 
Co.,  148  Mo.  App.  513,  128  S.  W.  542. 
Compare  Eppright  v.  Nickerson,  78 
Mo.  482;  Layton  v.  Hough,  169  Mo. 
App.  213,  152  S.  W.  410. 

Montana.  Ames  ft  Frost  Co.  v.  Hes- 
let,  19  Mont.  188,  61  Am.  St.  Rep. 
496,  47  Pac.  805. 

New  Hampshire.  Flint  y.  Clinton 
Co.,  12  N.  H.  430. 

New  Jersey.  Wilkinson  v.  Bauerle, 
41  N.  J.  Eq.  635,  7  Atl.  514. 

New  York.  Vanderpoel  v.  Gorman, 
140  N.  T.  563,  24  L.  R.  A.  548,  37  Am. 
St.  Rep.  601,  35  N.  E.  932;  Croll  v. 
Empire  State  Knitting  Co.,  17  App. 


Div.  282,  45  N.  T.  Supp.  680;  Home 
Bank  v.  J.  B.  Brewster  ft  Co.,  17  Misc. 
442,  41  N.  T.  Supp.  203. 

Ohio.  Stetson  v.  City  Bank,  12  Ohio 
St.  577. 

Pennsylvania.  Ardesco  Oil  Co.  v. 
North  American  Oil  ft  Mining  Co.,  66 
Pa.  St.  375;  Dana  v.  Bank  of  United 
States,  5  Watts  ft  S.  223. 

South  Carolina.  Parker  v.  Carolina 
Sav.  Bank,  53  S.  C.  583,  69  Am.  St. 
Rep.  888,  31  S.  E.  673. 

South  Dakota.  Wright  v.  Lee,  2  S. 
D.  596,  51  N.  W.  706. 

Tennessee.  Hopkins  v.  Gallatin 
Turnpike  Co.,  4  Humph.  403. 

Utah.  Weyeth  Hardware  ft  Manu- 
facturing Co.  v.  James-Spencer-Bate- 
man  Co.,  15  Utah  110,  47  Pac.  604. 

Vermont  Warner  v.  Mower,  11  Vt. 
385. 

Virginia.  Planters'  Bank  v.  Whit- 
tle, 78  Va.  737;  Burr's  Ex'r  v.  Mc- 
Donald, 3  Gratt.  215. 

Washington.  Nyman  v.  Berry,  3 
Wash.  St.  734,  29  Pac.  557. 

West  Virginia.  Ruffner  v.  Welton 
Coal  ft  Salt  Co.,  36  W.  Va.  244,  15 
S.  OS.  48;  Pyles  v.  Riverside  Furni- 
ture Co.,  30  W.  Va.  123,  2  S.  E.  909. 

Wisconsin.  Binder  v.  McDonald,  106 
Wis.  332,  82  N.  W.  156;  Goetz  v. 
Knie,  103  Wis.  366,  79  N.  W.  401. 

Canada.  Whiting  v.  Hovey,  13 
Ont.  App.  7. 

•0  In  re  Creech  Bros.  Lumber  Co., 
240  Fed.  8. 

•1  Collins  v.  Williamson,  229  Fed. 
59. 
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benefit  of  creditors  by  a  corporation,  although  it  may  be  without 
preferences.98  In  New  Jersey,  such  a  statute  was  enacted  in  1829, 
but  was  omitted  from  the  revision  of  1875,  being  re-enacted  in  1896,93 
but  between  1875  and  1896  assignments  were  valid.94 

In  New  York,  under  a  statute  as  amended  in  1901,  providing  that 
"no  corporation  formed  under  or  subject  to  the  banking,  insurance 
or  railroad  law  shall  make  any  assignment  in  contemplation  of  in- 
solvency/' such  a  corporation  cannot  make  a  general  assignment  for 
the  benefit  of  creditors,  even  without  preferences,9*  but  there  is  no 
provision  against  such  assignments  by  other  corporations.96  A  pay- 
ment to  creditors,  made  by  the  officers  of  a  corporation  in  violation 
of  the  prohibition  against  any  conveyance  of  property  by  any  cor- 
poration or  any  officer  when  the  corporation  is  insolvent,  with  the 
intent  to  prefer  any  particular  creditor  over  other  creditors,  does 
not  invalidate  a  subsequent  assignment  for  the  benefit  of  creditors 
by  the  corporation  without  preferences,  where  such  payment  was 
made  to  discharge  the  company's  existing  liabilities.97  In  this  state 
from  1825  to  1892,  corporations  and  their  officers  were  prohibited 
from  making  any  transfer  or  assignment  in  contemplation  of  insol- 
vency to  any  person  or  persons  whatever,98  and  such  provision  oper- 
ated to  prevent  an  assignment  for  the  benefit  of  creditors,  although 
without  preferences.99  It  did  not  apply  to  foreign  corporations,  how- 
ever.1    Such  provision  was  repealed  by  the  amendment  in  1892,  so 


•*  See  §5121  et  seq.,  infra. 

9*  American  lee  Mach.  Co.  v.  Pat- 
erson  Steam  Fire  Engine  &  Machine 
Co.,  22  N.  J.  Eq.  72. 

94  Wilkinson  v.  Bauerle,  41  N.  J. 
Eq.  635,  7  Atl.  514. 

W  8ee  Troy  Waste  Mfg.  Co.  v.  Har- 
rison, 73  Hun  (N.  Y.)  528,  26  N.  Y. 
Supp.  109. 

•6  See  Vanderpoel  v.  Gorman,  140 
N.  Y.  563,  24  L.  E.  A.  548,  37  Am. 
St.  Rep.  601,  35  N.  E.  932;  Home  Bank 
v.  J.  B.  Brewster  &  €o.,  17  N".  Y.  Misc. 
442,  41  N.  Y.  Supp.  203. 

CTCreteau  v.  Foote  &  Thome  Glass 
Co.,  54  N.  Y.  App.  Div.  168,  66  N.  Y. 
Supp.  370. 

Since  the  policy  of  the  Stock  Cor- 
poration Law  of  New  York  is  to  pre- 
vent one  creditor  of  an  insolvent  cor- 
N  poration  from  obtaining  any  prefer- 
ence over  other  creditors,  a  judgment 


creditor  of  a  corporation  cannot  main- 
tain an  action  to  set  aside  an  assign- 
ment by  the  corporation  for  the  bene- 
fit of  creditors,  in  order  to  obtain  a 
preference  over  other  creditors  in  the 
payment  of  his  debt.  Creteau  v.  Foote 
&  Thorne  Glass  Co.,  54  N.  Y.  App. 
Div.  168,  66  N.  Y.  Supp.  370. 

98  See  §5129,  infra. 

9*Sibell  v.  Bemsen,  33  N.  Y.  95; 
Troy  Waste  Mfg.  Co.  v.  Harrison,  73 
Hun  (N.  Y.)  528,  26  N.  Y.  Supp.  109, 
aff'g  4  N.  Y.  Misc.  245;  Loring  v. 
United  States  Vulcanized  Gutta  Per- 
cha  Belting  k  Paeking  Co.,  30  Barb. 
(N.  Y.)  644;  Harris  v.  Thompson,  15 
Barb.  (N.  Y.)  62.  Compare  In  re  Bow- 
ery Bank,  16  How.  Pr.  (N.  Y.)  56. 

1  Vanderpoel  v.  Gorman,  140  N.  Y. 
563,  24  L.  B.  A.  548,  37  Am.  St.  Bep. 
601,  35  N.  E.  932. 
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as  not  to  prohibit  transfers  and  assignments  in  contemplation  of  in- 
solvency but  to  prohibit  any  conveyance,  assignment,  or  transfer, 
payment  made,  judgment  suffered,  lien  created,  or  security  given, 
"when  the  corporation  is  insolvent  or  its  insolvency  is  imminent, 
with  the  intent  of  giving  a  preference  to  any  particular  creditor  over 
other  creditors  of  the  corporation."  And  this,  it  has  been  held,  does 
not  prohibit  a  corporation  from  making  a  general  assignment  for  the 
benefit  of  creditors  without  preferences,2 

In  the  case  of  an  assignment  of  part  of  a  corporation's  property, 
followed  immediately  afterwards  by  an  assignment  of  the  remain- 
der of  such  property  to  the  same  creditors,  both  agreements  will  be 
construed  together  to  determine  their  validity .• 

§5016.  — Effect  of  bankruptcy.  An  assignment  made  for  the 
benefit  of  creditors  by  a  corporation,  without  fraudulent  intent,  is 
valid  even  where  the  assignment  is  set  aside  by  bankruptcy  proceed- 
ings commenced  within  the  statutory  period  of  four  months  from  the 
date  of  the  assignment,  and  where  the  assignment  is  made  more  than 
four  months  before  the  commencement  of  bankruptcy  proceedings, 
the  assignment  is  a  closed  proceeding.4  An  insolvent  corporation  can- 
not seek  winding-up  under  state  statutes  to  defeat  the  operation  of 
the  Bankruptcy  Act.5 


§  5017.  —  Manner  of  making  assignments  for  benefit  of  creditors. 

As  a  general  rule  a  board  of  directors  or  trustees  of  a  corporation 
has  the  power  to  authorize  the  execution  of  an  assignment  of  all 
property  of  the  corporation  for  the  benefit  of  creditors  when  such 
step  is  advisable,  unless  such  assignment  is  prohibited  by  law,  the 
articles  or  by-laws.6    In  a  number  of  states,  it  has  been  held  that  such 


ftCreteau  v.  Foote  &  Thorne  Glass 
Co.,  54  N.  Y.  App.  Div.  168,  66  N.  Y. 
Supp.  370;  Croll  v.  Empire  State  Knit- 
ting Co.,  17  N.-Y.  App.  Div.  282, 
45  N.  Y.  Supp.  680;  Home  Bank  v. 
J.  B.  Brewster  &  Co.,  17  N.  Y.  Misc. 
442,  41  N.  Y.  Supp.  203.  See  also  In 
re  Bowery  Bank,  16  Haw.  Pr.  (N.  Y.) 
56,  5  Abb.  Pr.  415. 

8  Brown  Bros.  &  Co.  v.  Wilmington 
&  B.  Leather  Co.,  9  DeL  Ch.  39,  74  Atl. 
1105. 

Such  second  agreement  might  be 
considered  as  evidence  of  the  intent  in 
executing   the   first   agreement,   even 


though  not  an  assignment  under  Bev. 
Codes,  c.  132,  $  4,  as  amended  in  1893, 
and  even  though  it  was  prevented 
from  taking  effect  by  the  appoint- 
ment of  a  receiver,  and  because  the 
company  was  insolvent.  Brown  Bros. 
&  Co.  v.  Wilmington  &  B.  Leather  Co., 
9  Del.  Ch.  39,  74  Atl.  1105. 

4  In   re   Creech   Bros.  Lumber   Co., 
240  Fed.  8. 

*  In  re  Electric  Supply  Co.,  175  Fed. 
612. 

•  See   §  1975,  supra;   Home  Powder 
Co.  v.  Geis,  204  Fed.  568. 
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power  exists  in  the  directors,7  to  be  exercised  by  them  as  a  board.* 
The  board  of  directors  may  authorize  the  execution  of  an  assignment 
by  subordinate  officers,0  but  such  power  does  not  exist  in  such  offi- 
cers,10 and  an  assignment  of  assets  of  a  corporation  for  the  benefit 
of  all  its  creditors,  executed  by  the  president  and  secretary,  but  not 
authorized  by  the  corporation,  is  of  no  force  or  effect.11  Owner- 
ship of  a  large  majority  of  the  stock  of  a  corporation  does  not  vest 
an  officer  with  additional  power  so  that  .he  can  make  an  assignment 
without  authority  of  the  directors.19  In  the  absence  of  proof  to  the 
contrary,  authority  to  make  an  assignment  will  be  presumed.13  An 
assignment,  even  if  unauthorized,  may  be  validated  by  the  subsequent 
assent  or  acquiescence  of  the  stockholders.14  Under  the  rule  of  some 
states  that  a  general  deed  of  assignment  of  all  the  property  of  a 
hopelessly  insolvent  corporation  for  the  equal  benefit  of  its  creditors 
can  only  lawfully  be  executed  by  the  stockholders,15  the  action  of 
directors  in  executing  a  general  assignment  is  in  excess  of  their 
powers,  but  when  it  appears  that  the  act  is  within  the  charter  powers 
of  the  corporation,  it  is  voidable  only,  and  it  may  be  ratified  by  a 
majority  of  the  stockholders.16 

A  general  assignment  may  be  made  without  a  formal  deed  of  as- 
signment.17   If  no  deed  is  made,  but  an  officer  is  authorized  to  make  a 


7  Illinois.  Friedman  v.  Lesher,  198 
111.  21,  92  Am.  St.  Bep.  255,  64  N.  E. 
736. 

Michigan.  See  In  re  Russell  Wheel 
ft  Foundry  Co.,  222  Fed.  569. 

Minnesota.  See  Dodge  v.  Kenwood 
Ice  Co.,  204  Fed.  577. 

Mississippi.  DodweU  v.  Bieves,  74 
So.  770. 

New  York.  Sogers  v.  Pell,  154  N. 
Y.  518,  49  N.  E.  75. 

Pennsylvania.  See  In  re  Foster 
Paint  ft  Varnish  Co.,  210  Fed.  652. 

•  See  §  1855,  supra;  Friedman  v. 
Lesher,  198  HI.  21,  92  Am.  St.  Bep. 
255,  64  N.  E.  736. 

•  Friedman  v.  Lesher,  198  111.  21, 
92  Am.  St.  Bep.  255,  64  N.  E.  736; 
|1975,  supra. 

10  See  §§2132,  2046,  2067,  2091, 
supra. 

HBell  ft  Co.  v.  Vogt,  87  Ore.  102, 
168  Pac.  724. 

19  Friedman  v.  Lesher,  198  HI.  21, 


92  Am.  St.  Bep.  255,  64  If.  E.  736. 

15  Friedman  v.  Lesher,  198  111.  21, 
92  Am.  St.  Bep.  255,  64  N.  E.  736. 

In  the  absence  of  any  restriction  by 
statute,  charter  or  by-laws,  the  power 
of  a  board  of  directors  to  make  a 
general  assignment  for  the  benefit  of 
creditors  or  to  apply  for  a  receiver- 
ship is  presumed.  In  re  Guanaveci 
Tunnel  Co.,  201  Fed.  316. 

14Blanton  v.  Kentucky  Distilleries 
ft  Warehouse  Co.,  120  Fed.  318. 

» Winston  v.  Gordon,  115  Va.  899, 
80  S.  E.  756. 

16  Winston  v.  Gordon,  115  Va.  899, 
80  S.  E.  756. 

Evidence  held  to  show  ratification 
and  acquiescence  by  stockholders  of 
a  general  assignment  for  the  benefit 
of  creditors.  Winston  v.  Gordon,  115 
Va.  899,  80  S.  E.  756. 

17  In  re  Federal  Lumber  Co.,  185 
Fed.  926. 
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future  transfer  of  property  according  to  a  plan  approved,  a  general 
assignment  cannot  be  said  to  have  been  made  while  all  the  property 
remains  untransferred.18  The  adoption  of  resolutions  authorizing 
a  future  transfer  of  property  by  the  treasurer  after  he  has  con- 
verted property  into  money  does  not  operate  as  a  transfer  or  assign- 
ment for  the  benefit  of  creditors  constituting  an  act  of  bankruptcy.1* 
A  mortgage  cannot  be  held  to  constitute  an  assignment  for  the  bene- 
fit of  creditors  where  it  does  not  create  a  trust  or  provide  for  any 
transfer  to  the  mortgagee  for  any  purpose  other  than  to  secure  the 
payment  of  honest  debts.80  An  unsealed  assignment  passes  equitable 
title,  and  such  title  will  be  protected  by  a  court  of  equity.81  A  clerk 
who  is  a  debtor  of  a  bank  is  not  incompetent  to  take  an  acknowledg- 
ment of  a  general  assignment.88  In  some  states  the  statutes  require  a 
schedule  of  assets  to  be  filed  with  the  assignment,  but  the  failure  to 
file  such  schedule  does  not  render  a  general  assignment  void,  where 
the  exclusive  penalty  provided  by  statute  is  to  render  preferences 
void.88  In  pleading,  it  has  been  held  that  an  allegation  that  a  cer- 
tain person  agreed  to 'receive  moneys  collected  by  a  corporation's  col- 
lector and  apply  it  to  the  payment  of  various  creditors,  does  not  con- 
stitute an  admission  of  an  assignment  for  the  benefit  of  all  or  any 
particular  creditors.84  A  general  assignment  may  be  regarded  as  an 
act  of  bankruptcy,  though  invalid  for  some  purposes.86 


§  5018.  —  Estoppel  to  object  to  assignments ;  laches.  Under  the 
law  of  estoppel,  creditors  who  acquiesce  in  and  receive  the  benefits  of, 
an  assignment  for  the  benefit  of  creditors,  cannot  subsequently  object 
to  such  assignment  or  to  the  administration  of  the  estate  under  its 
terms.86  Also,  when  a  holder  of  notes  of  a  building  and  loan  asso- 
ciation permits  an  assignee  to  distribute  the  bulk  of  the  assigned 
estate,  he  is  barred  by  laches  from  asserting  a  claim  to  the  property.87 


1*  In  re  Federal  Lumber  Co.,  185 
Fed.  926. 

it  In  re  Federal  Lumber  Co.,  185 
Fed.  926. 

to  Bank  of  Montreal  v.  J.  E.  Potts 
Salt  &  Lumber  Co.,  90  Mich.  345,  51 
N.  W.  512. 

tl  Dodwell  v.  Rieves,  —  Miss.  — , 
74  So.  770. 

tt  Dodwell  v.  Rieves,  —  Miss.  — , 
74  So.  770. 

«8  Under  Code  1906,  §128;  Dodwell 
v.  Rieves,  —  Miss.  — ,  74  So.  770. 

Where  an  assignment  in  the  most 


comprehensive  terms  places  all  the 
assets  in  the  hands  of  the  assignee, 
the  failure  to  file  a  schedule  of  the 
property  assigned  does  not  rentier  the 
assignment  void.  Dodwell  v.  Rieves, 
—  Miss.  — ,  74  So.  770. 

MBell  &  Co.  v.  Vogt,  87  Ore.  102, 
168  Pac.  724. 

tsin   re  Federal   Lumber   Co.,    185 
Fed.  926. 

ttln  re  Creech  Bros.  Lumber  Co., 
240  Fed.  8. 

.  tTLayton  v.  Hough,  169  Mo.  App. 
213,  152  S.  W.  410. 
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Directors  are  estopped  to  deny  the  due  execution  of  a  general  as- 
signment for  the  benefit  of  creditors,  executed  by  them  without  au- 
thority, when  it  is  ratified  by  the  stockholders.*^  A  deed  of  assign- 
ment made  by  an  insolvent  corporation  by  its  president  cannot  be 
objected  to  on  the  ground  that  a  majority  of  the  stock  was  not  repre- 
sented at  the  meeting  authorizing  it,  as  required  by  the  articles  of 
incorporation,  where  no  objection  is  made  for  four  years  during  which 
the  estate  is  being  wound  up.**  Where  a  deed  of  assignment  is  suffi- 
cient on  its  face  to  warrant  an  insolvency  court  in  assuming  jurisdic- 
tion, such  jurisdiction  cannot  be  collaterally  attacked  on  the  ground 
that  the  deed  was  not  filed  in  the  county  where  the  corporation's 
principal  office  was  located,  there  being  no  objection  by  the  assignor 
nor  any  of  its  members  or  creditors.30    . 

§6019.  — Trust  companies  as  assignees.  The  statutes  of  some 
states  provide  that  a  trust  company  incorporated  in  the  state  may  act 
as  assignee  for  the  benefit  of  creditors.81  And  such  a  company,  when 
it  has  deposited  a  sufficient  sum  of  money  and  satisfied  the  commis- 
sioner of  its  solvency,  need  not  give  bond  to  state  officers,  as  required 
by  the  statute.** 


§5020.  — Assignee  as  trustee;  property  conveyed.  An  assignee 
receiver  is  a  trustee  to  administer  his  trust  for  all  parties  concerned.*8 
It  has  been  held  that  a  fund  in  possession  of  an  assignee  for  disburse- 


as  Winston  v.  Gordon,  115  Va.  899, 
80  S.  E.  756. 

MBlanton  v.  Kentucky  Distilleries 
ft  Warehouse  Co.,  120  Fed.  318. 

8#  Collins  v.  Williamson,  229  Fed. 
59. 

•1  Under  Rev.  St.  1899,  §  1427.  Wy- 
coff  v.  Epworth  Hotel  Construction  ft 
Real  Estate  Co.,  146  Mo.  App.  554, 
125  8.  W.  550. 

MWycoff  v.  Epworth  Hotel  Con- 
struction ft  Real  Estate  Co.,  146  Mo. 
App.  554,  125  S.  W.  550. 

SSDodwell  v.  Rieves,  —  Miss.  — , 
74  So.  770. 

Where  a  corporation  in  failing  cir- 
cumstances by  an  agreement  in  writ- 
ing transfers  all  its  property  and  as- 
sets to  another  corporation  as  trustee, 
the  agreement  providing  that  the 
trustee  ahalf  convert  the  assets  into 


cash  within  three  years  and  distribute 
the  same  to  the  creditors  and  the  bal- 
ance to  the  stockholders,  a  trust  in 
favor  of  the  creditors  accepting  the 
agreement  is  created.  H.  B.  Cart- 
wright  ft  Bro.  v.  United  States  Bank 
ft  Trust  Co.,  —  N.  M.  — ,  167  Pac* 
436. 

In  such  case  it  is  immaterial  that 
the  agreement  contains  a  provision 
giving  to  the  creator  of  the  trust,  the 
trustee  and  a  third  party,  the  power 
to  make  different  arrangements  rela- 
tive to  a  certain  piece  of  real  estate 
where  such  three  parties  caused  the 
real  estate  to  be  conveyed  to  the 
trustee  and  it  was  treated  as  part  of 
the  trust  estate.  H.  B.  Cartwright  ft 
Bro.  v.  United  States  Bank  ft  Trust 
Co.,  —  N.  M.  — ,  167  Pac.  436. 
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ment  to  creditors  is  a  trust  fund,*4  and  in  such  case  there  is  not  a 
novation,  as  the  debts  of  the  corporation  are  not  extinguished,  and  the 
claims  of  the  creditors  are  not  canceled  by  the  trustee's  obligation.8* 
Where  a  trust  deed  conveys  property  to  a  trustee  to  conduct  and 
carry  on  the  business,  and  from  such  income  to  pay  running  expenses, 
and  such  deed  also  conveys  property  so  that  the  trustee  may  pay 
indebtedness  from  the  prpduct  thereof,  he  being  authorized  to  sell, 
mortgage  or  dispose  of  any  and  all  property,  such  deed  does  not 
create  two  trusts  out  of  the  property  and  the  business.86 

An  assignment  for  the  benefit  of  creditors  of  all  assets  and  prop- 
erty of  a  corporation,  and  all  evidences  thereof,  except  property  ex- 
empted from  attachment  and  execution,  includes  the  good  will  of  the 
business  of  the  corporation,  as  well  as  the  right  to  trade-marks  and 
trade  names  used  in  the  business,87  and  the  books  and  records  of  the 
corporation.88  An  exemption  in  such  an  assignment  of  property 
exempt  from  execution  and  attachment  includes  only  that  kind  of 
property  which  is  the  subject  of  express  exemption  by  statute.80 
Under  a  statute,  prohibiting  the  surrender  of  a  franchise  of  a  cor- 
poration except  with  the  consent  of  stockholders,  an  assignment  for 
the  benefit  of  creditors  does  not  include  the  corporate  franchise.40 
In  the  absence  of  a  statutory  provision  an  assignee  for  the  benefit  of 
creditors  does  not  take  title  to  property  held  in  trust.41  Unpaid  sub- 
scriptions of  stock  not  called  in  by  the  directors  are  assignable  in  a 
general  assignment  for  the  benefit  of  creditors.48  An  assignee  for  the 
benefit  of  creditors  is  clothed  with  full  power  to  represent  them  under 
some  statutes,  and  is  authorized  to  sue  to  recover  unpaid  subscrip- 


84  Where  a  corporation  whose  debts 
exceeded  its  available  assets,  con- 
veyed real  property  to  a  certain  per- 
son who  agreed  to  hold  the  purchase 
price  to  pay  mortgage  indebtedness 
against  the  property  and  then  to  dis- 
burse the  remainder  to  creditors,  such 
fund  was  a  trust  fund  for  the  benefit 
of  the  creditors.  Donegan  v.  Baker  ft 
Holmes  Co.,  —  Pla.  — ,  74  So.  202. 

8»  Donegan  v.  Baker  ft  Holmes  Co., 
—  Fla.  — ,  74  So.  202. 

86  Bank  of  Visalia  v.  Dillonwood 
Lumber  Co.,  148  Cal.  18,  82  Pac.  374. 

Such  deed  authorized  a  mortgage 
to  pay  exacting  indebtedness  but  not 
to  secure  it.    Bank  of  Visalia  v.  Dil- 


lonwood Lumber  Co.,  148  Cal.  18,  82 
Pac.  374. 

87  Lothrop  Pub.  Co.  v.  Lothrop,  Lee 
ft  Shepard  Co.,  191  Mass.  353,  5  L. 
B.  A.  (N.  S.)  1077,  77  N.  E.  841. 

88  Lothrop  Pub.  Co.  v.  Williams,  191 
Mass.  361,  77  N.  E.  844. 

8»  Lothrop  Pub.  Co.  v.  Williams, 
191  Mass.  361,  77  N.  E.  844. 

40  Lothrop  Pub.  Co.  v.  Lothrop,  Lee 
ft  Shepard  Co.,  191  Mass.  353,  5  L. 
B.  A.   (N.  S.)   1077,  77  N.  E.  841. 

41  Sullivan  v.  Kuolt,  156  Wis.  72, 
145  N.  W.  210. 

4SBanta  v.  Hubbell,  167  Mo.  App. 
38,  150  a  W.  1089.  See  §688, 
supra. 
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tions  from  stockholders.40  Also  an  assignee  of  an  insolvent  building 
and  loan  association  may  maintain  a  bill  in  equity  to  recover  over- 
payments to  stockholders  made  by  mutual  mistake.  The  jurisdiction 
of  a  court  of  equity  in  such  a  case  is  very  appropriate  where  there 
are  a  large  number  of  persons  liable,  and  where  intricate  accounts  are 
involved.4* 

§6021.  — Setting  aside  assignments;  receivers.  The  appoint- 
ment of  a  receiver  is  tantamount  to  a  removal  of  the  assignee.4* 
Where  an  assignee  qualifies,  his  right  to  the  custody  of  the  assigned 
estate  is  complete  until  the  assignment  is  set  aside,  or  the  court  stays 
his  control  or  substitutes  some  one  for  him.  Accordingly,  an  order 
appointing  a  temporary  receiver  which  in  effect  practically  ousts  an 
assignee  of  his  control  of  the  assigned  estate  is  improper.46  It  has 
been  held  that  where,  after  the  president  had  qualified  as  an  assignee, 
a  temporary  receiver  was  appointed  in  a  proceeding  to  sequestrate 
the  property  of  the  corporation,  the  effect  being  to  oust  the  assignee 
from  control  of  the  assigned  estate,  it  was  proper  so  to  modify  the 
order  appointing  the  receiver  that  it  would  not  have  the  effect  of  set- 
ting aside  the  assignment.47  If  an  assignee  is  a  party  to  an  applica- 
tion for  the  appointment  of  a  receiver,  is  represented  at  the  hearing 
and  makes  no  objection,  the  order  of  appointment  is  within  the  power 
of  the  court.*8  An  assignment  may  be  set  aside  because  of  fraud,** 
or  where  its  purpose  is  not  the  protection  of  creditors  but  the  coer- 
cion of  stockholders  to  compel  a  surrender  of  corporate  bonds.  Such 
action  has  been  held  not  within  the  purview  of  a  statute  as  to  assign- 
ments.50 Also,  where  an  insolvent  corporation  on  the  verge  of  bank- 
ruptcy makes  an  assignment  for  the  benefit  of  creditors,  it  has  been 
held  that  the  court  may  remove  the  assignee  and  appoint  a  receiver.51 
Under  some  statutes  a  deed  of  assignment  is  void  as  to  creditors 


43  Rev.  St.  1899,  §365  (Ann.  St. 
1906,  p.  472);  Sherman  v.  Shaugh- 
nessy,  148  Mo.  App.  679,  129  S.  W. 
245.    See  §4115,  supra. 

44  Kurtz  v.  Bubeck,  39  Pa.  Super. 
Ct.   370.     See   §4121   et   seq.,   supra. 

46  American  Bonding  Go.  v.  Wil- 
liams, 62  Tex.  Civ.  App.  319,  131  S. 
W.  652. 

46  Bump  v.  Van  Bensselaer  Realty 
Co.,  138  N.  Y.  App.  Div.  289,  122  N. 
T.  8upp.  £12. 

47  Bump  v.  Van  Bensselaer  Realty 


Co.,  138  N.  Y.  App.  Div.  289,  122  N. 
Y.  Supp.  912. 

46  American  Bonding  Co.  v.  Wil- 
liams, 62  Tex.  Civ.  App.  319,  131  S. 
W.  652. 

40  Adam  Both  Grocery  Co.  v.  Hotel 
Monticello  Co.,  148  Mo.  App.  513, 
128  S.  W.  542. 

*0  Collins  v.  Williamson,  229  Fed. 
59. 

51  Under  Pub.  L.  1899,  p.  146,  §  24. 
Gilroy  v.  Somerville  Woolen  Mills, 
67  N.  J.  Eq.  479,  58  Atl.  651. 
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bringing  an  action  to  enforce  their  claims  within  sixty  days  after 
registration  of  such  assignment.6*  Such  a  statute  does  not  require  an 
action  to  be  brought  for  the  purpose  of  setting  aside  or  vacating  the 
assignment,  and  plaintiff  creditors  in  a  suit  need  not  make  any  refer- 
ence to,  or  ask  any  judgment  in  respect  to,  the  deed  of  assignment.63 

Whether  the  administration  of  an  insolvent  corporation's  property 
by  a  trustee  or  assignee  will  be  interfered  with  by  the  courts  depends 
upon  the  facts,  involving  the  question  of  whether  the  acts  are  in 
good  faith.64  In  some  cases,  a  court  in  settling  questions  arising 
between  a  note-making  member  and  a  building  and  loan  association 
or  its  assignee,  will  apply  equitable  principles  and  practically  treat 
the  assignee  as  a  receiver.66 

In  some  states,  courts  of  insolvency  exist,  having  jurisdiction  of 
assignments,66  but  such  courts  do  not  necessarily  have  jurisdiction  to 
set  aside  an  assignment.67  In  a  proceeding  to  set  aside  an  assignment 
for  fraud,  the  officers  or  enough  of  them  to  represent  such  officers, 
must  be  parties.68  Where  a  receiver  subsequently  appointed  demands 
money  of  the  corporation  in  the  hands  of  an  assignee,  which  is  re- 
fused, there  is  a  misappropriation  of  the  money  and  a  breach  of  the 
assignee's  bond.69 

§  5022.  —  Sales  of  assigned  property.  A  trustee  with  power  of 
sale  for  the  benefit  of  creditors  or  other  beneficiaries,  may  not  grant 
an  option  for  a  protracted  and  indeterminate  period  and  thereby 
deprive  himself  of  the  right  in  the  meantime  to  do  what  the  best 
interest  of  the  estate  may  require.60  Under  the  statutes  of  some 
states,  when  a  private  sale  is  authorized  and  held,  an  appraisement 
of  the  property  is  not  necessary.61    The  failure  to  object  to'  a  sale, 


5a  Under  Code  1883,  §  685.  Fisher  v. 
Western  Carolina  Bank,  132  N.  C.  769, 
44  S.  E.  601. 

53  Fisher  v.  Western  Carolina  Bank, 
132  N.  C.  769,  44  S.  E.  601; 

54  Adam  Roth  Grocery  Co.  v.  Hotel 
Monticello  Co.,  148  Mo.  App.  513,  128 
6.  W.  542. 

55  Layton  v.  Hough,  169  Mo.  App. 
213,  152  S.  W.  410. 

56  Under  Gen.  Code  Ohio,  §1613. 
Collins  v.  Williamson,  229  Fed.  59. 

57  The  insolvency  court  does  not 
have  the  general  equity  power  to  set 
aside  and  vacate  a  deed,  but  such  pow- 
er is  vested  in  the  court  of  common 


pleas.      Collins    v.    Williamson,    229 
Fed.  59. 

Federal  court  held  to  have  jurisdic- 
tion of  such  case,  the  necessary  juris- 
dictional facts  being  averred.  Col- 
lins v.  Williamson,  229  Fed.  59. 

58  Adam  Both  Grocery  Co.  v.  Hotel 
Monticello  Co.,  148  Mo.  App.  513,  123 
S.  W.  542. 

59  American  Bonding  Co.  v.  Wil- 
liams, 62  Tex.  Civ.  App.  319,  131  S. 
W.  652. 

60Cozad  v.  Johnson,  171  N.  C.  637, 
89  S.  E.  37. 

61  Ky.  St.  1903,  §  2362  et  seq.;  Ken- 
tucky Distilleries  &  Warehouse  Co.  v. 
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on  account  of  want  of  an  appraisement,  by  the  parties  in  interest,  will 
be  treated  as  a  waiver  of  such  irregularity.69  Where  a  corporation 
trustee  is  invested  with  the  power  to  sell  real  estate  belonging  to  the 
trust  estate,  a  director  of  such  corporation  cannot  take  an  option  upon 
such  real  estate  from  his  fellow  directors  and  sell  the  same  at  an 
advance,  retaining  the  profit  made.63  An  agreement  by  an  assignee 
of  an  insolvent  corporation  selling  property  to  deliver  ninety  per  cent 
of  the  capital  stock  of  the  corporation  to  a  purchaser,  is  complied 
with  when  such  percentage  of  the  certificates  outstanding  is  deliv- 
ered, even  though  the  articles  of  incorporation  state  the  capital  stock 
at  a  larger  amount  than  that  issued.64 

§6023.  — Owner  of  a  corporation  as  creditor.  An  owner  of  a 
corporation  who  makes  an  assignment  to  a  trustee  for  the  benefit  of 
creditors  and  who  subsequently  makes  an  entry  upon  the  books  of 
the  corporation  of  a  money  obligation  claimed  to  be  due  to  him  from 
such  corporation,  does  not  thereby  become  a  creditor  so  as  to  affect 
the  interests  of  a  third  party.65 

§5024.  — Compensation  of  assignee.  An  assignee  is  entitled  to 
reasonable  compensation  for  his  services  and  for  disbursements,  the 
assignment  being  in  good  faith.66    And  a  failure  to  claim  compen- 


Blanton,  149  Fed.  31;  Blanton  v.  Ken- 
tucky Distilleries  k  Warehouse  Co., 
120  Fed.  318. 

Ky.  St.  1903,  §§  87,  96,  as  amended 
by  Act  March  16,  1898,  operates  to 
repeal  a  provision  of  section  87  as  to 
public  sales,  and  the  statute  does  not 
abridge  the  common-law  power  of  an 
assignee  to  sell  realty  at  a  private 
sale,  as  authorized  by  the  deed  of 
assignment.  Kentucky  Distilleries  & 
Warehouse  Go.  v.  Blanton,  149  Fed. 
31. 

Under  Ky.  St.  §87,  as  to  sales  of 
property  by  assignees,  as  amended  by 
6ess.  Acts  1898,  p.  104,  an  assignee 
has  the  right  to  sell  property  privately 
or  publicly  as  he  deems  best,  and  to 
pass  title  in  pursuance  of  such  sale. 
Blanton  v.  Kentucky  Distilleries  k 
Warehouse  Co.,  120  Fed.  318. 

**  Blanton  v.  Kentucky  Distilleries 
k  Warehouse  Co.,  120  Fed.  318. 


6S  H.  B.  Cartwright  k  Bro.  v.  United 
States  Bank  k  Trust  Co.,  —  N.  M. 
— ,  167  Pac.  436. 

Where  a  corporation  trustee  acts 
upon  the  assumption  that  certain  real 
estate  is  part  of  the  trust  estate,  a 
director  of  such  corporation  will  not 
be  heard  to  say  the  contrary  in  order 
that  he  may  retain  a  profit  in  dealing 
with  the  property.  H.  B.  Cartwright 
k  Bro.  v.  United  States  Bank  k  Trust 
Co.,  —  N.  M.  — ,  167  Pac.  436. 

•4  Kentucky  Distilleries  k  Ware- 
house Co.  v.  Blanton,  149  Fed.  31. 

*»  Shedd  v.  Coons,  156  111.  App.  170. 

In  the  case  of  an  assignment  of 
such  claim,  the  assignee  is  not  a  cred- 
itor of  the  corporation.  Shedd  v. 
Coons,  156  111.  App.  170. 

6i  Williamson  v.  Collins,  243  Fed. 
835;  Dunlap  v.  Fible  k  Crab  Distilling 
Co.,  25  Ky.  L.  Bep.  1116,  77  S.  W. 
173. 
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sation  when  property  is  transferred,  pursuant  to  a  reorganization 
scheme,  does  not  necessarily  operate  as  laches  preventing  collection 
of  such  compensation.67  Where  a  deed  of  trust  provides  for  a  sal- 
ary to  a  trustee  for  conducting  the  business  of  a  company,  and  such 
salary  is  allowed  until  the  company  ceases  to  be  a  going  concern, 
after  which  no  services  were  rendered,  a  claim  for  further  compen- 
sation will  be  disallowed  until  the  rendition  of  a  decree  for  distribu- 
tion of  the  proceeds  of  the  property.68  An  assignee  who  rents  the 
corporation's  property  to  others  and  conducts  the  business  at  his 
own  private  office,  thereby  saving  several  hundred  dollars  for  the 
benefit  of  the  assigned  estate,  is  entitled  to  compensation  for  the  rent 
of  his  office.6* 

§  5025.  —  Accounting  by  assignee  or  trustee.  In  a  suit  for  an 
accounting  from  an  alleged  trustee  of  an  insolvent  corporation,  a 
valid  assignment  for  the  benefit  of  creditors  in  which  the  plaintiff 
has  a  beneficial  interest  must  be  established.70  A  suit  by  a  creditor 
to  compel  an  accounting  by  an  assignee  and  the  payment  of  his  claim 
is  not  a  creditor's  bill,  but  a  suit  by  a  cestui  que  trust  against  a  trus- 
tee to  compel  proper  application  of  the  trust.71  In  such  suit  it  is  not 
necessary  that  the  plaintiff  be  a  judgment  creditor,  and  the  assignee 
is  a  proper  party  to  the  suit.78 

§5026.  — Effect  of  assignment;  dissolution;  suits  by  creditors. 
It  is  generally  recognized  that  a  corporation  is  not  dissolved  by  the 
making  of  an  assignment  for  the  benefit  of  creditors.78    The  mere 


87  De  Graffenried  v.  Breitling,  192 
Ala.  254,  68  So.  265. 

Where  no  injury  was  shown  by 
the  delay  to  creditors  and  former 
stockholders  and  the  lis  pendens  gave 
notice  to  all  parties  of  the  right  of 
the  assignee  to  compensation.  De 
Graffenried  v.  Breitling,  192  Ala.  254, 
68  So.  265. 

68  Bank  of  Visalia  v.  Dillonwood 
Lumber  Co.,  148  Cal.  18,  82  Pac.  374. 

69  In  re  Real  Estate  Inv.  Co.'s  As- 
signed Estate,  212  Pa.  304,  61  Atl. 
924. 

70  Bell  &  Co.  v.  Vogt,  87  Ore.  102, 
168  Pac.  724. 

TIBrockett  &  Sons  v.  Lewis,  144 
Mich.  560,  108  N.  W.  429. 

TOBrockett  &  Sons  v.  Lewis,  144 
Mich.   560,   108   N.   W.   429. 


78  Indiana.  DeCamp  v.  Alward,  52 
Ind.  468. 

Maryland.  State  v.  Bank  of  Mary- 
land, 6  Gill  6  J.  205,  26  Am.  Dec.  561. 

Massachusetts.  Boston  Glass  Man- 
ufactory v.  Langdon,  24  Pick.  49,  35 
Am.  Dec.  292. 

Michigan.  Town  v.  Bank  of  River 
Baisin,  2  Doug.  530. 

Mississippi.  State  v.  Commercial 
Bank,  13  Smedes  &  M.  569,  53  Am. 
Dec.  106. 

Utah.  Weyeth  Hardware  &  Manu- 
facturing Co.  v.  James-8pencer-Bate- 
man  Co.,  15  Utah  110,  47  Pac.  604. 

West  Virginia.  Weigand  v.  Alliance 
Supply  Co.,  44  W.  Va.  133,  28  S.  E. 
803. 
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fact  that  a  company  conveys  its  assets  and  property  to  a  trustee  does 
not  exempt  it  from  a  suit  by  creditors.741  In  erne  case,  it  has  been  held 
that  the  only  way  creditors  can  establish  their  claims  is  by  a  suit 
brought  against  the  company,  and  the  trustee  is  bound  to  pay  judg- 
ments so  recovered.75 

§  5027.  The  relation  of  creditors  to  insolvent  corporations— Trust- 
fund  or  American  doctrine  as  to  assets  of  corporations.  According 
to  the  "trust-fund"  doctrine,  the  capital  stock  of  a  corporation,  or 
the  assets  of  an  insolvent  corporation  representing  its  capital  stock, 
is  a  trust  fund  for  the  benefit  of  creditors  of  the  corporation.  The 
doctrine  has  been  stated  in  a  large  number  of  cases.76   In  many  of  the 


74  Central  Trust  Co.  of  Mobile  v. 
D'Arcy,  238  Mo.  676,  142  S.  W.  294. 

75  Central  Trust  Co.  of  Mobile  v. 
D'Arcy,  238  Mo.  676,  142  S.  W.  294. 

76  United  States.  Camden  v.  Stuart, 
144  U.  S.  104,  36  L.  Ed.  363;  Hatch 
v.  Dana,  101  U.  S.  205,  25  L.  .Ed. 
885;  Sanger  v.  Upton,  91  U.  S.  56, 
23  L.  Ed.  220;  Sawyer  v.  Hoag,  17 
Wall.  610,  21  L.  Ed.  731;  Curran  v. 
Arkansas,  15  How.  304,  14  L.  Ed.  705; 
In  re  McKinnon  Co.,  237  Fed.  869; 
Hunter  v.  Baker  Motor  Vehicle  Co., 
225  Fed.  1006;  In  re  Fecbheimer  Fisfcel 
Co.,  212  Fed.  357;  Burton  v.  B.  G. 
Peters  Salt  &  Lumber  Co.,  190  Fed. 
262;  Nelson  v.  Svea  Pub.  Co.,  178 
Fed.  136;  Northern  Pac.  By.  Co.  v. 
Boyd,  177  Fed.  804;  New  Hampshire 
Sav.  Bank  v.  Biehey,  121  Fed.  956; 
Wood  v.  Dummer,  3  Mason  308,  Fed. 
Cas.  No.  17,944. 

Alabama.  Under  Ala.  Code,  §  3509, 
assets  of  an  insolvent  corporation  are 
a  trust  fund  for  the  benefit  of  cred- 
itors. Cassels  Mills  v.  First  Nat. 
Bank  of  Gadsden,  187  Ala.  325,  65  So. 
820;  Drennen  v.  Jenkins,  180  Ala.  261, 
60  So.  856;  Warren  v.  Kilgroe,  176 
Ala.  476,  58  So.  432;  Oates  v.  Smith, 
176  Ala.  39,  57  So.  438;  City  Bank 
&  Trust  Co.  v.  Leonard,  168  Ala.  404, 
53  So.  71.  Prior  to  the  enactment  of 
statute  the  doctrine  was  the  law  of 
this  state  under  early  decisions.    Cor- 


ey v.  Wadsworth,  99  Ala.  68,  23  L. 
B.  A.  618,  42  Am.  St.  Bep.  29,  11  So. 
350  (partially  overruled  in  OTJear 
Jewelry  Co.  v.  Volfer,  106  Ala.  205, 
'28  L.  B.  A.  707,  54  Am.  St.  Bep.  31, 
17  So.  525) ;  Glenn  v.  Semple,  80  Ala. 
159,  60  Am.  Bep.  92;  Goodwin  v.  Mc- 
Gehee,  15  Ala.  232.  Independently  of 
statute,  the  capital  stock  of  a  bank 
with  all  its  property  and  assets  is  to 
be  regarded  as  a  trust  fund  for  the 
payment  of  creditors.  Montgomery 
Bank  &  Trust  Co.  v.  Walker,  181  Ala. 
368,  61  So.  951.  Where  a  state  de- 
partment took  charge  of  an  insolvent 
bank,  its  assets  became  a  trust  fund 
for  the  payment  of  creditors  eo  in- 
stanti.  Lummus  Cotton  Gin  Co.  v. 
Walker,  195  Ala.  552,  70  So.  754. 

Arkansas.  Lefker  v.  Hamer,  123 
Ark.  575,  L.  B.  A.  1916  F  281,  186  S. 
W.  75;  Wesco  Supply  Co.  v.  El  Dora- 
do Light  &  Water  Co.,  107  Ark.  424, 
155  «6.  W.  518;  Good  v.  Ferguson  & 
Wheeler  Land,  Lumber  &  Handle  Co., 
107  Ark.  118,  Ann.  Cas.  1915  A  544, 
153  S.  W.  1107. 

Connecticut.  Buck  v.  Boss,  68  Conn. 
29,  57  Am.  St.  Bep.  60,  35  Atl.  763; 
Crandall  v.  Lincoln,  52  Conn.  73,  52 
Am.  Bep.  560. 

Delaware.  See  John  W.  Cooney  Co. 
v.  Arlington  Hotel  "Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

Georgia.     Hightower    v.    Thornton, 
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decisions  cited,  the  doctrine  is  stated  briefly,  to  the  effect  that  "assets 
of  a  corporation  constitute  a  trust  fund/'  and  in  fact,  as  will  be  noted 
subsequently,  the  doctrine  had  its  origin  in  just  such  a  statement. 
But  the  ramifications  of  the  rule  are  many.  In  effect,  the  doctrine 
has  given  rise  to  a  system  of  legal  rules,  and  the  decisions  stating  the 


8  Ga.  486,  52  Am.  Dec.  412;  Graves 
v.  Denny,  15  Ga.  App.  718,  84  8.  E. 
187. 

Idaho.  Wilson  v.  Baker  Clothing 
Co.,  25  Idaho  378,  50  L.  B.  A.  (N:  S.) 
239,  137  Pac.  896  (limiting  rale). 

Illinois.  Singer  v.  Hutchinson,  183 
111.  606,  75  Am.  St.  Bep.  133,  56  N.  E. 
388;  Coleman  v.  Howe,  154  111.  45S, 
45  Am.  St.  Bep.  133,  39  N.  E.  725; 
Commercial  Nat.  Bank  v.  Burch,  141 
111.  519,  33  Am.  St.  Bep.  331,  31  N.  E. 
420;  Ailing  v.  Wenzel,  133  111.  264,  24 
N.  E.  551;  Beach  v.  Miller,  130  111. 
162,  17  Am.  St.  Bep.  291,  22  N.  E.  464; 
Clapp  v.  Peterson,  104  III  26. 

Indiana.  Coffin  v.  Bansdell,  110  Ind. 
417,  11  N.  E.  20;  Marcovich  v. 
O'Brien,  —  Ind.  App.  — ,  114  N.  E. 
100;  Haskell  v.  Gardner,  50  Ind.  App. 
1,  93  N.  E.  458.  But  see  Nathan  v. 
Lee,  152  Ind.  232,  43  L.  B.  A.  820,  52 
N.  E.  987;  City  Nat.  Bank  v.  Goshen 
Woolen  Mills  Co.,  35  Ind.  App.  562, 
69  N.  E.  206,  207. 

Iowa.  Swartley  v.  Oak  Leaf 
Creamery  Co.,  135  Iowa  573,  113  N.  W. 
496. 

Kansas.  Burrel  Collins  Brokerage 
Co.  v.  Dunn,  91  Kan.  64,  136  Pac.  939. 

Kentucky.  Wallace  v.  Everett  (Ky. 
L.  Bep.),  125  S.  W.  745. 

Maine.  Folsom  v.  Smith,  113  Me. 
83,  92  Atl.  1003;  In  re  Brock  way  Mfg. 
Co.,  89  Me.  121,  56  Am.  St.  Bep.  401, 
35  Atl.  1012. 

Maryland.  See  Holt  v.  State  Roads 
Commission,  124  Md.  66,  91  Atl.  874; 
Fear  v.  Bartlett,  81  Md.  435,  33  L.  B. 
A.  721,  32  Atl.  322. 

Massachusetts.  Spear  v.  Grant,  16 
Mass.  9;  Vose  v.  Grant,  15  Mass.  505. 

Michigan.     Clark   v.    E.    C.    Clark 


Mach.  Co.,  151  Mich.  416,  115  N.  W. 
416. 

Mississippi.  Payne  v.  Bullard,  23 
Miss.  88,  55  Am.  Dec.  74;  Nevitt  v. 
Bank  of  Port  Gibson,  6  Smedes  &  M. 
513. 

Missouri.  Johnson  v.  United  Bys. 
Co.,  247  Mo.  326,  152  S.  W.  362,  374; 
Sweeney  v.  Heap  O'Brien  Min.  Co., 
194  Mo.  App.  140,  186  S.  W.  739;  War- 
ren v.  Mayer,  163  Mo.  App.  451,  143 
S.  W.  861;  Adam  Both  Grocery  Co.  v. 
Hotel  Monticello  Co.,  148  Mo.  App. 
513,  128  S.  W.  542;  Barrie  v.  Unite  a 
Bys.  Co.  of  St.  Louis,  125  Mo.  App 
96,  102  S.  W.  1078.  See  Hageman  v. 
Southern  Elec.  B.  Co.,  202  Mo.  249, 
100  S.  W.  1081;  Warren  v.  Mayer  Fer- 
tilizer &  Junk  Co.,  145  Mo.  App.  558, 
122  S.  W.  1087. 

Nebraska.  State  v.  Commercial 
State  Bank,  28  Neb.  677,  44  N.  W.  998. 

New  Jersey.  Wetherbee  v.  Baker, 
35  N.  J.  Eq.  501.  See  also  Mills  v. 
Hendershot,  70  N.  J.  Eq.  258,  62  Atl. 
542. 

New  York.  Trotter  v.  Lisman,  209 
N.  Y.  174,  102  N.  E.  575;  Hazard  v. 
Wight,  201  N.  Y.  399,  94  N.  E.  855; 
Darcy  v.  Brooklyn  &  N.  Y.  Ferry  Co., 
196  N.  Y.  99,  26  L.  B.  A.  (N.  8.)  267, 
134  Am.  St.  Bep.  827,  89  N.  E.  461; 
Ward  v.  City  Trust  Co.  of  New  York, 
192  N.  Y.  61,  84  N.  E.  585;  Cole  v. 
Millerton  Iron  Co.,  133  N.  Y.  164, 
28  Am.  St.  Bep.  615,  30  N.  E.  847; 
Hastings  v.  Drew,  76  N.  Y.  9;  Bart- 
lett v.  Drew,  57  N.  Y.  587;  Mann  v. 
Pentz,  3  N.  Y.  415;  Cullen  v.  Fried- 
land,  152  App.  Div.  124,  136  N.  Y. 
Supp.  659;  Atlantic  Dredging  Co.  v. 
Beard,  145  App.  Div.  342,  130  N.  Y. 
Supp.  4;   Cottrell  v.  Albany  Card  & 
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principle,  either  directly  or  by  implication,  state  the  effect  or  collat- 
eral principles  involved.  Thus  the  assets  are  held  a  trust  fund  to  the 
extent  that  stockholders  may  be  compelled  in  equity,  at  the  suit  of 
creditors,  to  pay  in  full  the  amount  of  their  stock ;  to  the  extent  that 
creditors  under  the  doctrine  in  relation  to  trust  funds  generally  may 


Paper  Mfg.  Co.,  142  App.  Div.  148, 
126  N.  Y.  Supp.  1070;  Darcy  v.  Brook- 
lyn &  N.  Y.  Ferry  Co.,  127  App.  Div. 
167,  111  N.  Y.  Supp.  514;  Ward  v. 
City  Trust  Co.,  117  App.  Div.  130,  102 
N.  Y.  Supp.  50;  Mott  v.  Edwards,  98 
App.  Div.  511,  90  N.  Y.  Supp.  303; 
Leighton  v.  Leighton  Lea  Ass'n 
(Misc.),  122  N.  Y.  Supp.  139;  Hubbard 
v.  United  Wireless  Tel.  Co.,  62  Misc. 

538,  115  N.  Y.  Supp.  1016;  Briggs  v. 
Penniman,  8  Cow.  387,  18  Am.  Dee. 
454;  Slee  y.  Bloom,  19  Johns.  456,  10 
Am.  Dec.  273. 

North  Carolina.  Summit  Silk  Co.  v. 
Kin 8 ton  Spinning  Co.,  154  N.  C.  421, 
Ann.  Cas.  1912  A  897,  70  6.  E.  820; 
Melver  v.  Young  Hardware  Co.,  144 
N.  C.  478,  119  Am.  St.  Rep.  970,  57 
S.  £.  169;  Marshall  Foundry  Co.  v. 
Killian,  99  N.  C.  501,  6  Am.  St.  Bep. 

539,  6  S.  E.  680. 

Ohio.  Niles  v.  Olszak,  87  Ohio  St. 
229,  100  N.  E.  -820;  Bouse  v.  Mer- 
chants' Nat.  Bank,  46  Ohio  St.  493,  5 
L.  B.  A.  375,  15  Am.  St.  Bep.  644, 
22  N.  E.  293. 

Oregon.  Garetson  Lumber  Co.  v. 
Hinson,  69  Ore.  605,  140  Pac.  633 
(limiting  rule  to  distribution  after 
insolvency). 

Pennsylvania.  Montgomery  Web 
Co.  v.  Dienelt,  133  Pa.  St.  585,  19  Am. 
St.  Bep.  663,  19  Atl.  428.  See  Tepel 
▼.  Coleman,  229  Fed.  300,  judgment 
aff'd  230  Fed.  63. 

South  Dakota.  Furber  v.  Williams- 
Flower  Co.,  21  8.  D.  228,  8  L.  B.  A. 
(N.  S.)  1259,,  15  Ann.  Cas.  1216,  111 
N.  W.  548;  Adams  &  Westlake  Co.  v. 
Deyette,  8  8.  D.  119,  31  L.  B.  A.  497, 
59  Am.  St.  Bep.  751,  65  N.  W.  471; 
Adams  k  Westlake  Co.  v.  Deyette,  5 


S.  D.  418,  49  Am.  St.  Bep.  887,  59  N. 
W.  214. 

Tennessee.  Jennings,  Neff  &  Co.  v. 
Crystal  Ice  Co.,  128  Tenn.  231,  47  L. 
B.  A.  (N.  S.)  1058,  159  S.  W.  1088; 
Yoightman  &  Co.  v.  Southern  B.  Co., 
123  Tenn.  452,  Ann.  Cas.  1912  C  211, 
131  8.  W.  982;  Memphis  Barrel  & 
Heading  Co.  v.  Ward,  99  Tenn.  172, 
63  Am.  St.  Bep.  825,  42  8.  W.  13; 
Vance  v.  McNabb  Coal  &  Coke  Co., 
92  Tenn.  47,  20  8.  W.  424;  Ohio  Life 
Insurance  &  Trust  Co.  v.  Merchants' 
Insurance  &  Trust  Co.,  11  Humph.  1, 
53  Am.  Dec.  742. 

Texas.  Lyons-Thomas  Hardware 
Co.  v.  Perry  Stove  Mfg.  Co.,  86  Tex. 
143,  22  L.  B.  A.  802,  24  8.  W.  16; 
Mitchell  v.  Hancock,  —  Tex.  Civ.  App. 
— ,  196  8.  W.  694;  Guaranty  State 
Bank  &  Trust  Co.  v.  Thompson,  — 
Tex.  Civ.  App.  — ,  195  8.  W.  960; 
Thompson  v.  First  State  Bank  of 
Amarillo,  —  Tex.  Civ.  App.  — ,  189  8. 
W.  116;  Witt  v.  Nelson,  —  Tex.  Civ. 
App.  — ,  169  8.  W.  381;  Burleson  v. 
Davis,  —  Tex.  Civ.  App.  — ,  141  8.  W. 
559. 

Utah.  Crofoot  v.  Thatcher,  19  Utah 
212,  75  Am.  St.  Bep.  725,  57  Pac. 
171.  But  see  Passow  &  Sons  v. 
Wetherbee,  167  Pac.  350,  and  Callahan 
v.  Pioneer  Nurseries  Co.,  49  Utah  541, 
J  64  Pac.  878  (stating  the  rule  as  repu- 
diated). 

Washington.  Simpson  v.  Western 
Hardware  &  Metal  Co.,  97  Wash.  626, 
167  Pac.  113;  Murphy  v.  Pan  ton,  96 
Wash.  637,  165  Pac.  1074;  Mutual  Inv. 
Co.  v.  Walton  Mach.  Co.,  91  Wash. 
298,  157  Pac.  682;  Brenaman  v.  White- 
house,  85  Wash.  355,  148  Pac.  24;  Ben- 
ner  v.  Scandinavian  American  Bank, 
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follow  and  subject  to  the  payment  of  their  claims,  assets  wrongfully 
distributed  among  or  withdrawn  by  the  stockholders,  or  paid  or 
conveyed  to  third  persons  without  consideration;  and  so  that,  when 
the  corporation  becomes  insolvent,  particular  creditors  cannot  be 
given  or  obtain  a  preference,  by  way  of  payment  or  security,  over  * 
other  creditors. 

§  5028.  —  Origin  of  trust-fund  doctrine.  The  originator  of  the 
trust-fund  doctrine  was  Mr.  Justice  Story,  and  the  occasion  of  its 
incorporation  into  the  jurisprudence  of  this  country,  or  the  initiation 
thereof,  was  the  decision  in  Wood  v.  Dumraer,  decided  in  1824.77 
This  was  a  suit  in  equity  brought  by  creditors  of  a  banking  corpora- 
tion, to  hold  the  stockholders  of  such  corporation  liable,  it  appearing 
that  the  greater  part  of  the  capital  of  the  corporation  had  been  dis- 
tributed to  the  stockholders  as  dividends,  thereby  rendering  the  bank 
insolvent  and  leaving  the  creditors  unpaid.78  Mr.  Justice  Story 
announced  the  doctrine  as  follows :  "It  appears  to  me  very  clear  upon 
general  principles,  as  well  as  the  legislative  intention,  that  the  capi- 
tal stock  of  banks  is  to  be  deemed  a  pledge  or  trust  fund  for  the  pay- 
ment of  the  debts  contracted  by  the  bank.  The  public,  as  well  as  the 
legislature,  have  always  supposed  this  to  be  a  fund  appropriated  for 
such  purpose.  The  individual  stockholders  are  not  liable  for  the  debts 
of  the  bank  in  their  private  capacities.  The  charter  relieves  them 
from  personal  responsibility  and  substitutes  the  capital  stock  in  its 
stead.  Credit  is  universally  given  to  this  fund  by  the  public,  as  the 
only  means  of  repayment.  During  the  existence  of  the  corporation 
it  is  the  sole  property  of  the  corporation,  and  can  be  applied  only 
according  to  its  charter,  that  is,  as  a  fund  for  the  payment  of  its 
debts,  upon  the  security  of  which  it  may  discount  and  circulate  notes. 
Why,  otherwise,  is  any  capital  stock  required  by  our  charters?  If 
the  stock  may,  the  next  day  after  it  is  paid  in,  be  withdrawn  by  the 
stockholders  without  payment  of  the  debts  of  the  corporation,  why  is  , 


73  Wash.  488,  Ann.  Cas.  1914  D  702, 
131  Pac.  1149;  Boyes  v.  Turk  Min.  Co., 
56  Wash.  515,  106  Pac  475;  Washing- 
ton Liquor  Co.  v.  Alladio  Cafe  Co  ,  2S 
Wash.  176,  68  Pac.  444;  Cook  v. 
Moody,  18  Wash.  114,  63  Am.  St.  Rep. 
872,  50  Pac.  1020;  Conover  v.  Hull 
10  Wash.  673,  45  Am.  St.  Rep.  810,  39 
Pac.  166;  Thompson  v.  Huron  Lumber- 
Co.,  4  Wash.  St.  600,  31  Pac.  25,  30 
Pac.  741.    See  Rudebeck  v.  Sanderson, 


227  Fed.  575;  Grinstead  v.  Union  Sav- 
ings &  Trust  Co.,  190  Fed.  546. 

West  Virginia.  Benedum  v.  First 
Citizens'  Bank,  72  W.  Va.  124,  78  S. 
B:  656. 

Wisconsin.  See  Lindemann  v.  Ruik, 
125  Wis.  210,  104  N.  W,  119. 

77  Wood  v.  Dummer,  3  Mason  308, 
Fed.  Cas.  No.  17,944. 

78  Wood  v.  Dummer,  3  Mason  30S, 
Fed.  Cas.  No.  17.944. 
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its  amount  so  studiously  provided  for,  and  its  payment  by  the  stock- 
holders so  diligently  required?  To  me  this  point  appears  so  plain 
upon  principles  of  law,  as  well  as  common  sense,  that  I  cannot  be 
brought  into  any  doubt,  that  the  charters  of  our  banks  make  the  capi- 
tal stock  a  trust  fund  for  the  payment  of  all  the  debts  of  the  corpora- 
tion. The  bill  holders  and  other  creditors  have  the  first  claims  upon 
it,  and  the  stockholders  have  no  rights,  until  all  the  other  creditors 
are  satisfied.  They  have  the  full  benefit  of  all  the  profits  made  by 
the  establishment,  and  cannot  take  any  portion  of  the  fund,  until  all 
the  other  claims  on  it  are  extinguished.  Their  rights  are  not  to  the 
capital  stock,  but  to  the  residuum  after  all  demands  on  it  are  paid. 
*  *  *  If  I  am  right  in  this  position,  the  principal  difficulty  in 
the  cause  is  overcome.  If*  the  capital  stock  is  a  trust  fund,  then  it 
may  be  followed  by  the  creditors  into  the  hands  of  any  persons,  hav- 
ing notice  of  the  trust  attaching  to  it.  As  to  the  stockholders  them- 
selves, there  can  be  no  pretense  to  say,  that,  both  in  law  and  fact, 
they  are  not  affected  with  the  most  ample  notice.  The  doctrine  of 
following  trust  funds  into  the  hands  of  any  persons,  who  are  not  inno- 
cent purchasers,  or  do  not  otherwise  possess  superior  equities,  has 
been  long  established." 

§  6029.  —  Nature  and  extent  of  doctrine.  The  trust-fund  doc- 
trine is  purely  a  judicial  creation,79  and  it  has  never  been  recognized 
in  England,  nor  does  it  exist  at  the  common  law.80  Under  it  the  capi- 
tal stock  or  assets  are  considered  a  fund  to  which  creditors  may  look 
to  the  liquidation  of  their  demands,81  and  upon  the  faith  of  which 
the  law  presumes  that  credit  was  given,82  although  at  first  the  doc- 
trine applied  only  to  the  tangible  property  which  composed  the 
capital.88  The  doctrine  has  been  held  to  apply  although  a  corpora- 
tion has  become  dormant.84  Under  the  doctrine  the  capital  of  a  cor- 
poration is  considered  as  a  substitute  for  the  personal  liability  which 
subsists  in  private  partnerships,  and  as  a  fund  set  apart  and  pledged 
for  the  payment  of  debts,85  the  doctrine  being  a  rule  for  the  preven- 
tion of  fraud.86    The  assets  are  not  considered  as  a  trust  fund  for  the 

TOHarregan   v.   Gilchrist,    121    Wis.  S3  See  Wood   v.   Dummer,   3   Mason 

127,  99  N.  W.  909.  308,  Fed.  Cas.  No.  17,944. 

•OLuedeeke  v.  Des  Moines  Cabinet  84Swartley  v.  Oak  Leaf  Creamery 

Co.,  140  Iowa  223,  32  L.  R.  A.  (N.  S.)  Co.,  135  Iowa  573,  113  N.  W.  496. 

616,  118  N.  W.  456.  85  Sanger  v.  Upton,  91  U.  S.  56,  23 

SlAdler  v.  Milwaukee  Patent  Brick  L.  Ed.  220;  Hazard  v.  Wight,  201  N. 

Mfg.  Co.,  13  Wis.  57.  Y.  399,  94  N.  E.  855. 

W  Reid    v.    Eatonton    Mfg.    Co.,    40  88  Ward  v.  City  Trust  Co.,  117  N.  Y. 

Ga.  98,  2  Am.  Rep.  563.  App.   Div.   130,   102   N.   Y.   Supp.   50. 
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payment  of  stockholders,  their  right  being  that  of  ownership,  and  the 
doctrine  not  reaching  them,87  but  being  for  the  benefit  of  all  credi- 
tors.88 


§  5030.  —  Doctrine  as  giving  creditors  liens;  dominion  over  assets 
by  solvent  corporations.  A  number  of  decisions  state  that  the  assets 
of  a  corporation  constitute  a  trust  fund  upon  which  the  creditors 
have  an  equitable  lien,  and  as  a  result  creditors  may  follow  property 
diverted  except  as  against  bona  fide  holders  who  have  taken  it  for  a 
valuable  consideration  and  without  notice.89  This  effect  has  been 
pointed  out  as  one  of  the  principal  reasons  in  favor  of  the  trust- 
fund  doctrine,  but  that  the  doctrine  has  such  effect,  is  at  least 
doubtful.  A  number  of  decisions  deny  this  effect,  and  repudiate  the 
doctrine  to  this  extent,  thereby  establishing  the  important  limitation 
that  there  is  no  equitable  lien  in  favor  of  creditors.90  Certainly,  as 
will  be  noted  later,  the  doctrine  of  the  existence  of  a  lien  does  not 
apply  in  the  case  of  solvent  corporations,81  and  the  lien  of  general 
creditors  of  an  insolvent  corporation  is  a  mere  lien  upon  the  assets 
remaining  after  the  payment  of  prior  debts.8* 

A  large  number  of  cases,  even  in  the  jurisdictions  adhering  to  the 
trust-fund  doctrine,  sustain  the  proposition  that  a  solvent  corporation 
holds  its  property  and  funds  just  as  a  natural  person  or  partner- 
ship does,  and  that  it  may  deal  with  the  same  in  a  like  manner,  sub- 
ject to  the  qualification  that  it  cannot  lawfully  apply  or  dispose  of 
the  same  for  a  purpose  not  authorized  by  its  charter,  and  that  it  ean- 


87  Knott  v.  Evening  Post  Co.,  124 
Fed.  342. 

8*  Holt  v.  State  Roads  Commission, 
124  Md.  66,  91  Atl.  874. 

8»  Sanger  v.  Upton,  91  U.  S.  56,  23 
L.  Ed.  220;  Swartley  v.  Oak  Leaf  . 
Creamery  Co.,  135  Iowa  573,  113  N.  W. 
496;  Trotter  v.  Lisman,  209  N.  Y.  174, 
102  N.  E.  575;  Cole  v.  Millerton  Iron 
Co.,  133  N.  Y.  164,  168,  28  Am.  St. 
Rep.  615,  30  N.  E.  847;  Curran  v.  Op- 
penheimer,  164  N.  Y.  App.  Div.  746, 
150  N.  Y.  Supp.  369. 

90  Nappanee*  Canning  Co.  v.  Beid, 
Murdoch  &  Co.,  159  Ind.  614,  59  L.  B. 
A.  199,  64  N.  E.  870,  1115;  Gabbert 
v.  Union  Gas  &  Traction  Co.,  140  Mo. 
App.  6,  123  S.  W.  1024;  Barrie  v. 
United  Bys.  Co.  of  St.  Louis,  125  Mo. 
App.  96,  102  S.  W.  1078;  Conover  v. 


Hull,  10  Wash.  673,  45  Am.  St.  Bep. 
810,  39  Pac.  166. 

W  McDonald  v.  Williams,  174  U.  S. 
397,  43  L.  Ed.  1022  (reviewing  cases) ; 
Winer  v.  Bank  of  Blytheville,  89  Ark. 
435,  131  Am.  St.  Bep.  102,  117  S.  W. 
232;  Cooper  v.  Utah  Light  &  Bail  war 
Co.,  35  Utah  570,  136  Am.  St.  Bep. 
1075,  102  Pac.  202. 

A  solvent  corporation  like  a  solvent 
individual  holds  its  property  free 
from  any  enforceable  trust  or  equita- 
ble lien  in  favor  of  its  creditors.  It 
is  only  when  it  becomes  insolvent  that 
such  a  trust  or  lien  in  favor,  first  of 
creditors,  and  second  of  stockholders, 
attaches  to  its  property.  Batcliff  v. 
Clendenin,  232  Fed.  61. 

W  Galvin  v.  McConnell,  53  Tex.  Civ. 
App.  486,  117  S.  W.  211. 
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not  transfer  the  same  under  such  circumstances  as  to  render  the 
transfer  a  fraud  upon  its  creditors.98    This  proposition  or  rule  is  well 


98  United  State*  Hollins  v.  Brier- 
field  Coal  &  Iron  Co.,  150  U.  S.  371, 
37  L.  Ed.  1113;  Handley  v.  Stutz, 
139  U.  S.  417,  35  L.  Ed.  227;  Fogg  v. 
Blair,  133  U.  S.  534,  33  L.  Ed.  721; 
Coit  v.  North  Carolina  Gold  Amalga- 
mating Co.,  119  U.  S.  343,  30  L.  Ed. 
420;  Wabash,  St.  L.  &  P.  B.  Co.  v. 
Ham,  114  U.  S.  587,  29  L.  Ed.  235; 
Graham  v.  La  Crosse  &  M.  B.  Co.,  102 
U.  S.  148,  26  L.  Ed.  106;  In  re  Fech- 
heimer  Fishel  Co.,  212  Fed.  357;  Gay 
v.  Hudson  Biver  Elec.  Power  Co.,  187 
Fed.  12;  Weston  Electrical  Instrument 
Co.  v.  Empire  Electrical  Instrument 
Co.,  166  Fed.  867;  New  Hampshire 
Sav.  Bank  v.  Bichey,  121  Fed.  956; 
Lawrence  v.  Greenup,  97  Fed.  906; 
Chattanooga,  B.  &  C.  B.  Co.  v.  Evans, 
66  Fed.  809;  Gould  v.  Little  Bock,  M. 
B.  &  T.  By.  Co.,  52  Fed.  680. 

Alabama.  City  Bank  &  Trust  Co. 
v.  Leonard,  168  Ala.  404,  53  So.  71; 
Corey  v.  Wadsworth,  118  Ala.  488,  44 
L.  B.  A.  766,  25  So.  503;  Pollak  Co. 
v.  Muscogee  Mfg.  Co.,  108  Ala.  467, 
54  Am.  St.  Bep.  165,  18  So.  611;  Bar- 
rett v.  Pollak  Co.,  108  Ala.  390,  54  Am. 
St.  Bep.  172,  18  So.  615;  CBear 
Jewelry  Co.  v.  Volfer,  106  Ala.  205,  28 
L.  B.  A.  707,  54  Am.  St.  Bep.  31,  17 
So.  525,  overruling  Corey  v.  Wads- 
worth,  99  Ala.  68,  23  L.  B.  A.  618, 
42  Am.  St.  Bep.  29,  11  So.  350;  Good- 
>ear  Bubber  Co.  v.  George  D.  Scott 
Co.,  96  Ala.  439,  11  So.  370;  Gibson 
v.  Trowbridge  Furniture  Co.,  96  Ala. 
357,  11  So.  365  (so  far  as  inconsistent 
with  opinion). 

Arkansas,  Winer  v.  Bank  of 
BlythevUle,  89  Ark.  435,  131  Am.  St. 
Bep.  102,  117  S.  W.  232;  Worthen  v. 
Griffith,  59  Ark.  562,  43  Am.  St.  Bep. 
50,  28  S.  W.  286. 

Connecticut.  Catlin  v.  Eagle  Bank, 
6  Conn.  233. 

Illinois.     Bockford  Wholesale   Gro- 


cery Co.  v.  Standard  Grocery  &  Meat 
Co.,  175  111.  89,  67  Am.  St.  Bep.  205, 
51  N.  E.  642. 

Indiana.  First  Nat.  Bank  of  Craw- 
fordsville  v.  Dovetail  Body  &  Gear 
Co.,  143  Ind.  550,  52  Am.  St.  Bep.  435, 
40  N.  E.  810. 

Iowa.  Luedecke  v.  Des  Moines 
Cabinet  Co.,  140  Iowa  223,  32  L.  B. 

A.  (N.  S.)  616,  118  N.  W.  456. 
Kentucky.     Louisville  Banking  Co. 

v.  Etheridge  Mfg.  Co.'s  Assignee,  19 
Ky.  L.  Bep.  908,  43  S.  W.  169. 

Maryland.  Fear  v.  Bartlett,  81  Md. 
435,  33  L.  B.  A.  721,  32  Atl.  322. 

Massachusetts.  Pond  v.  Framing- 
ham  &  L.  B.  Co.,  130  Mass.  194. 

Michigan.  Austin  v.  First  Nat. 
Bank  of  Kalamazoo,  100  Mich.  613, 
59  N.  W.  597;  Bank  of  Montreal  v.  J. 
E.  Potts  Salt  &  Lumber  Co.,  90  Mich. 
345,  51  N.  W.  512. 

Minnesota.  Hospes  v.  Northwest- 
ern Manufacturing  &  Car  Co.,  48 
Minn.  174,  15  L.  B.  A.  470,  31  Ajn. 
St.  Bep.  637,  50  N.  W.  1117;  First  Nat. 
Bank  of  Deadwood  v.  Gustin  Minerva 
Consol.  Min.  Co.,  42  Minn.  327,  6  L. 

B.  A.  676,  18  Am.  St.  Bep.  510,  44  N. 
W.  198. 

Mississippi.  Arthur  v.  Commercial 
&  Railroad  Bank,  9  Smedes  &  M.  394, 
48  Am.  Dec.  719. 

Missouri  Coleman  v.  Hagey,  252 
Mo.  102,  158  S.  W.  829;  Butler  v.  Har- 
rison Land  &  Mining  Co.,  139  Mo. 
467,  61  Am.  St.  Bep.  464,  41  S.  W. 
234;  Schufeldt  v.  Smith,  131  Mo.  280, 
29  L.  B.  A.  830,  52  Am.  St.  Bep.  628, 
31  S.  W.  1039;  Alberger  v.  National 
Bank  of  Commerce,  123  Mo.  313,  27 
S.  W.  657;  Warren  v.  Mayer  Fertilizer 
&  Junk  Co.,  145  Mo.  App.  558,  122  S. 
W.  1087;  Gabbert  v.  Union  Gas  & 
Traction  Co.,  140  Mo.  App.  6,  123  S. 
W.  1024;  Barrie  v.  United  Bys.  Co.  of 
St.  Louis,  125  Mo.  App.  96,  102  S.  W. 


8641 


§  5030] 


Private  Corporations 


[Ch.  62 


established  and  may  be  considered  as  a  limitation  of  the  trust-fund 
doctrine.  The  Supreme  Court  of  the  United  States  has  said  that, 
"  A  party  may  deal  with  a  corporation  in  respect  to  its  property  in 
the  same  manner  as  with  an  individual  owner  and  with  no  greater 
danger  of  being  held  to  have  received  into  his  possession  property 
burdened  with  a  trust  or  li:n."  •*  In  an  earlier  case  it  was  said  that, 
"The  contention   that   while  an  individual  has  supreme   dominion 


1078;  Webb  &  Co.  v.  Midway  Lumber 
Co.,  68  Mo.  App.  546. 

Montana.  Ames  &  Frost  Co.  v.  Hes- 
let,  19  Mont.  188,  61  Am.  St.  Rep.  496, 
47  Pac.  805. 

Nebraska.  Wehn  v.  Fall,  55  Neb. 
547,  70  Am.  St.  Rep.  397,  76  N.  W. 
13;  German  Nat.  Bank  of  Hastings 
v.  First  Nat.  Bank,  55  Neb.  86,  75 
N.  W.  531. 

New  Jersey.  Gallagher  v.  Asphalt 
Co.  of  America,  65  N.  J.  Eq.  258,  55 
Atl.  259. 

Oregon.  Garetson  Lumber  Co.  v. 
Hinson,  69  Ore.  605,  140  Pac.  633. 

South  Dakota.  Dissenting  opinion 
of  Kellam  J.,  in  Adams  &  Westlake 
Co.  v.  Deyette,  8  S.  D.  119,  31  L.  B.  A. 
497,  59  Am.  St.  Rep.  751,  65  N.  W.  471. 

West  Virginia.  Sweeny  v.  Grape 
Sugar  Refining  Co.,  30  W.  Va.  443,  8 
Am.  St.  Rep.  88,  4  S.  E.  431. 

Wisconsin.  Slack  v.  Northwestern 
Nat.  Bank,  103  Wis.  57,  74  Am.  St. 
Kep.  841,  79  N.  W.  51;  Ford  v.  Hill, 
92  Wis.  188,  53  Am.  St.  Rep.  902,  68 
X.  W.  115;  Ballin  v.  Merchants'  Exeh. 
Bank,  89  Wis.  278,  27  L.  R.  A.  357,  46 
Am.  St.  Rep.  834,  61  N.  W.  1118. 

' '  So  long  as  the  company  is  a  going 
concern,  having  the  possession  and 
management  of  its  property,  contracts 
made  by  and  with  the  company  are 
governed  by  the  same  principles  of 
law  as  contracts  between  individ- 
uals." Fear  v;  Bartlett,  81  Md.  435, 
33  L.  R.  A.  721,  32  Atl.  322. 

MHollins  v.  Brierfield  Coal  &  Iron 
Co.,  150  U.  S.  371,  37  L.  Ed.  1113. 

In  Hollins  v.  Brierfield  Coal  &  Iron 
Co.,  150  U.  S.  371,  37  L.  Ed.  1113,  it 

c 


was  stated  by  Mr.  Justice  Brewer  in 
speaking  on  this  subject:  "The  idea 
which  underlies  all  these  expressions 
in  reference  to  'trust'  in  connection 
with  the  property  of  a  corporation, 
(is  that)  the  corporation  is  an  entity, 
distinct  from  its  stockholders  as  from 
its  creditors.  Solvent,  it  holds  its 
property  as  any  individual  holds  his, 
free  from  the  touch  of  a  creditor  who 
has  acquired  no  lien;  free  also  from 
the  touch  of  a  stockholder  who, 
though  equitably  interested  in,  has  no 
legal  right  to,  the  property.  Becom- 
ing insolvent,  the  equitable  interest 
of  the  stockholders  in  the  property 
together  with  their  conditional  lia- 
bility to  the  creditors,  places  the 
property  in  the  condition  of  trust, 
first,  for  the  creditors,  and  then  for 
the  stockholders.  Whatever  of  trust 
there  is  arises  from  the  peculiar  and 
diverse  equitable  rights  of  the  stock- 
holders as  against  the  corporation  in 
its  property  and  their  conditional  lia- 
bility to  its  creditors.  It  is  rather  a 
trust  in  the  administration  of  the  as- 
sets after  possession  by  a  court  of 
equity  than  a  trust  attaching  to  the 
property,  as  such,  for  the  direct  bene- 
fit of  either  creditor  or  stockholder.11 
"When  a  corporation  is  solvent,  the 
theory  that  its  capital  stock  is  a  trust 
fund  upon  which  there  is  any  lien  for 
the  payment  of  its  debts  has  in  fact 
very  little  foundation.  No  general 
creditor  has  any  lien  upon  the  fund 
under  such  circumstances  and  the 
right  of  the  corporation  to  deal  with 
its  property  is  absolute  so  long  as  it 
does  not  violate  its  charter  or  the  law 
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over  his  own  property,  a  corporation  is  a  mere  trustee,  holding  its 
property  for  the  benefit  of  its  stockholders  and  creditors  is  not  sus- 
tainable. *  *  *  A  corporation  is  a  distinct  entity,  entitled  to  hold 
property  as  absolutely  as  an  individual  can  hold  it,  if  not  contrary 
to  its  charter,  its  estate,  interest  and  possession  being  the  same.  While 
the  stockholders  may  call  the  officers  to  account,  and  may  present 
malversation  of  funds  or  fraudulent  disposal  of  property  of  their 
part,  that  is  done  in  the  exercise  of  their  corporate  rights,  not  adverse 
to  the  corporate  interests  but  coincident  with  them. ' ' M  In  one  case 
the  question  was  presented  whether  the  receiver  of  a  national  bank 
could  recover  a  dividend  paid  not  at  all  out  of  the  profits,  but  en- 
tirely out  of  the  capital,  when  the  stockholder  receiving  such  divi- 
dend acted  in  good  faith,  believing  the  same  to  be  paid  out  of  the 
profits,  and  when  the  bank,  at  the  time  such  dividend  was  declared 
and  paid,  was  not  insolvent.  The  complainant  based  his  right  to 
recover  upon  the  theory  that  the  capital  of  the  corporation  was  a 
trust  fund  for  the  payment  of  creditors  entitled  to  a  portion  thereof, 
and  having  been  paid  in  the  way  of  dividends  to  the  shareholders, 
that  portion  could  be  recovered  for  the  purposes  of  paying  the  debts 
of  the  corporation.  But  the  Supreme  Court  of  the  United  States 
held  that  the  theory  of  a  trust  fund  had  no  application  to  a  case  of 
this  kind.  "When  a  corporation  is  solvent,  the  theory  that  its  capital 
is  a  trust  fund  upon  which  there  is  any  lien  for  the  payment  of  its 
debts  has  in  fact  very  little  foundation.  No  general  creditor  has  any 
lien  upon  the  fund  under  such  circumstances,  and  the  right  of  the 
corporation  to  deal  with  its  property  is  absolute  so  long  as  it  does 
not  violate  its  charter  or  the  law  applicable  to  such  corporation.' ' M 

§6031.  —Criticism  of  trust-fund  doctrine.  The  trust-fund 
theory  has  been  worked  out  in  the  federal  courts  so  as  to  establish 
a  somewhat  unique  branch  of  equity  jurisdiction,  and  the  doctrine 
in  general  has  been  very  much  criticized.  Prof.  Pomeroy  refers  to 
the  theory  as  one  based  on  analogy  and  metaphor.97  And  it  is  now 
recognized  that  there  is  no  direct  and  express  trust  attaching  to  the 
property." 

applicable  to  such  corporation."    Mc-  96  McDonald  v.  Williams,  174  U.  S. 

Donald    v.   Williams,   174   U.   S.    397,  397,  43  L.  Ed.  1022. 

43  L.  Ed.  1022.  97  3     Pomeroy 's     Equity     Jurispru- 

See  also   Roberts  v.   Central   Trust  dence,  §  1046. 

Co.  of  New  York,  12S  Fed.  882;  Coler  9«Hollins  v.  Brierfield  Coal  &  Iron 

v.  Allen,  114  Fed.  609.  Co.,   150   U.  S.  371,   37   L.   Ed.   1113; 

96  Graham  v.  La  Crosse  Railroad  Co.,  Chick  v.  Fuller,  114  Fed.  22. 
102  U.  S.  148,  26  L.  Ed.  106. 

8643 


§  5032]  Private  Corporations  [Ch.  62 

§  5032.  —  Doctrine  as  aid  to  creditors  in  reaching  asset*  for  dis- 
tribution. As  an  illustration  of  the  peculiar  situations  to  which  the 
doctrine  has  been  applied  may  be  mentioned  the  case  of  a  general 
creditor  who  presumably  would  be  regarded  as  a  beneficiary  of  the 
trust  fund  with  power  to  come  into  court  to  have  the  fund  adminis- 
tered for  his  protection.  It  is  well  established  that  the  administra- 
tion and  distribution  of  trust  funds  is  a  matter  of  general  equitable 
cognizance."  And  under  a  statute  providing  that  assets  of  an  in- 
solvent corporation  constitute  a  trust  fund  for  the  payment  of  credi- 
tors, which  may  be  marshaled  and  administered  in  a  court  of  equity, 
a  status  is  established  and  a  rule  fixed  wherefrom  equity's  jurisdic- 
tion is  open  to  be  availed  of  by  any  character  of  creditor  of  the  in- 
solvent corporation.1  But  in  the  absence  of  statute  the  trust-fund 
doctrine  is  not  held  sufficiently  potent  to  enable  the  beneficiary  to  get 
such  relief.  He  can  come  into  court  as  a  creditor  who  has  exhausted 
his  remedy  at  law  alleging  his  judgment,  the  execution,  and  the  return 
of  the  execution  unsatisfied  and  thereupon,  through  a  creditors'  bill, 
the  court  will  take  cognizance  of  his  grievance  and  seize  the  assets 
of  the  corporation.  In  such  a  creditor's  bill,  the  common  allegation 
of  the  complainant  that  the  bill  is  filed  for  the  benefit  of  all  other 
creditors,  has  been  held  mere  surplusage.8  And  here  the  peculiarity 
of  the  trust-fund  doctrine  comes  in.  According  to  the  equitable 
doctrines  recognized  by  some  courts,  such  a  creditor  would  be  recog- 
nized as  acting  for  himself  and  would  be  protected  and  preferred  by 
the  court,  but  under  the  trust-fund  doctrine,  the  court  undertakes  to 
seize  and  sequestrate  the  assets  of  the  corporation,  but  it  does  it  for 
the  benefit  of  all  the  creditors.  In  other  words  the  creditor  may  come 
into  court,  not  as  a  beneficiary  of  the  trust  fund,  but  in  a  different 
capacity,  and  though  he  seeks  a  preferential  payment  through  se- 

W  Burton    v.   R.    G.    Peters   Salt   &  1  Ala.  Code,  §3509;  Warren  v.  Kil- 

Lumber  Co.,  190  Fed.  262.  groe,  176  Ala.  476,  58  So.  432. 

The  prima  facie  power  of  a  court  Prior    to    the    enactment    of    Code, 

of  equity  to  administer  assets  of  an  §  3509,  as   to   assets   of  an  insolvent 

insolvent  corporation  is  subject  to  two  corporation   being    a   trust    fund   for 

limitations,  in  that  it  cannot  proceed  creditors,  to  be  administered  in  equity, 

until  the  remedy  at  law  is  exhausted  equity  would  not  take  charge  of  and 

or  obstructed,  and  that  it  cannot  un-  administer  the  assets  of  a  corporation 

less  it  is  enforcing  an  equitable  lien  at  the  suit  of  its  creditors  at  large 

take  away  from  the  board  of  directors,  on    the    mere   ground    of   insolvency, 

against  their  will,  the  management  of  Cassels  Mills  v.  First  Nat.  Bank  of 

the  company's  affairs  so  long  as  it  is  Gadsden,  187  Ala.  325,  65  So.  820. 

a   going   concern.     Burton    v.    E.    G.  *  Iauch  v.  De  Socarras,  56  N.  J.  Eq. 

Peters  Salt  &  Lumber  Co.,  190  Fed.  524,  39  Atl.  381. 
262. 
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questration  of  the  assets ;  the  court  while  admitting  his  qualifications 
to  act,  applies  the  trust-fund  doctrine,  and  gives  some  relief,  but 
stipulates  that  the  same  relief  be  accorded  all  the  creditors,  his  co- 
beneficiaries.8 

§5033.  — Bight  of  simple  contract  creditors  to  reach  assets  in 
equity.  In  one  case,  simple  contract  creditors  of  an  insolvent  cor- 
poration, not  having  reduced  their  claims  to  judgment  and  not  hav- 
ing any  lien  by  mortgage,  deed  of  trust,  or  otherwise,  sought,  by  a 
suit  in  equity,  to  reach  and  subject  to  the  payment  of  their  claims 
property  which  had  been  conveyed  by  the  corporation  and  unpaid 
stock  subscriptions,  on  the  ground  that  the  assets  of  the  corporation 
constituted  a  trust  fund  for  creditors,  and  that,  whenever  a  .creditor 
has  a  trust  in  his  favor,  or  a  lien  upon  property  for  a  debt  due  him, 
he  may  go  into  equity  without  exhausting  his  legal  remedies.  The 
court  held,  however,  that  there  was  no  trust  in  this  sense,  and  that 
the  bill  could  not  be  maintained.  " While  it  is  true,"  said  Mr.  Justice 
Brewer,  that,  "language  has  been  frequently  used  to  the  effect  that 
the  assets  of  a  corporation  are  a  trust  fund  held  by  a  corporation  for 
the  benefit  of  creditors,  this  has  not  been  to  convey  the  idea  that  there 
is  a  direct  and  express  trust  attached  to  the  property.  *  *  * 
The  corporation  is  an  entity,  distinct  from  its  stockholders  as  from 
its  creditors.  Solvent,  it  holds  its  property  as  any  individual  holds 
his,  free  from  the  touch  of  a  creditor  who  has  acquired  no  lien ;  free 
also  from  the  touch  of  a  stockholder  who,  though  equitably  interested 
in,  has  no  legal  right  to,  the  property.  Becoming  insolvent,  the 
equitable  interest  of  the  stockholders  in  the  property,  together  with 
their  conditional  liability  to  the  creditors,  places  the  property  in  a 
condition  of  trust,  first,  for  the  creditors,  and  then  for  the  stockhold- 
ers. Whatever  of  trust  there  is  arises  from  the  peculiar  and  diverse 
equitable  rights  of  the  stockholders  as  against  the  corporation  in  its 
property  and  their  conditional  liability  to  its  creditors.  It  is  rather 
a  trust  in  the  administration  of  the  assets  after  possession  by  a  court 
of  equity  than  a  trust  attaching  to  the  property  as  such,  for  the 
direct  benefit  of  either  creditor  or  stockholder.  *  *  *  A  party 
may  deal  with  a  corporation  in  respect  to  its  property  in  the  same 
manner  as  with  an  individual  owner,  and  with  no  greater  danger  of 
being  held  to  have  received  into  his  possession  property  burdened 
with  a  trust  or  lien.  The  officers  of  a  corporation  act  in  a  fiduciary 
capacity  in  respect  to  its  property  in  their  hands,  and  may  be  called 

•  See  Gallagher  v.   Asphalt  Co.   of 
America,  65  N.  J.  Eq.  258,  55  Atl.  259. 
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to  an  account  for  fraud  or  sometimes  even  mere  mismanagement  in 
respect  thereto;  but  as  between  itself  and  its  creditors,  the  corpora- 
tion is  simply  a  debtor  and  does  not  hold  its  property  in  trust,  or 
subject  to  a  lien  in  their  favor,  in  any  other  sense  than  does  an  in- 
dividual debtor.  That  is  certainly  the  general  rule,  and  if  there  be 
any  exceptions  thereto,  they  are  not  presented  by  any  of  the  facts 
of  this  case.  Neither  the  insolvency  of  the  corporation,  nor  the  exe- 
cution of  an  illegal  trust  deed,  nor  the  failure  to  collect  in  full  all 
stock  subscriptions,  nor  all  together,  gave  to  these  simple  contract 
creditors  any  lien  upon  the  property  of  the  corporation,  nor  charged 
any  direct  trust  thereon."* 

§  5034.  —  Creditors '  right  to  interfere  in  management  of  corpora- 
tion. The  doctrine  that  assets  of  a  corporation  are  a  trust  fund 
for  the  benefit  of  creditors  does  not  apply  in  such  a  sense  as  to 
entitle  a  creditor  to  sue  in  equity  to  enjoin  the  corporation  from 
making  an  improvident  contract  or  conveyance,  or  to  otherwise  inter- 
fere in  its  management,  where  no  fraud  or  breach  of  trust  is  alleged. 
The  rule  applies  even  where  it  is  alleged  that  the  corporation  is  in- 
solvent.6 

§5035.  — Fraudulent  conveyances.  In  a  number  of  cases,  the 
trust-fund  doctrine  has  been  referred  to  as  ground  for  holding  that 
a  corporation  cannot  as  against  creditors,  transfer  its  property  with- 
out consideration  to  a  natural  person  or  another  corporation,  and  that 
if  it  does  so,  its  creditors  may  follow  the  property  or  hold  the  trans- 
feree liable  to  the  extent  of  its  value.6  This  may  be  considered  simply 
a  case  of  a  fraudulent  conveyance,  and  the  right  of  creditors  to  attack 
the  transfer  may,  be  based  upon  that  ground,  without  resorting  to 
the  trust-fund  doctrine.  The  Supreme  Court  of  the  United  States 
has  said,  "The  property  of  a  corporation  is  doubtless  a  trust  fund  for 


4Hollins  v.  Brierfield  Coal  &  Iron 
Co.,  150  U.  S.  371,  37  L.  Ed.  1113. 

ft  Gay  v.  Hudson  River  Elee.  Power 
Co.,  187  Fed.  12;  Pond  v.  Framingham 
&  L.  R.  Co.,  130  Mass.  194. 

A  conveyance  affected  by  the  action 
of  a  board  of  directors  of  a  corpora- 
tion, which  is  not  attacked  by  the 
corporation  or  its  stockholders,  but 
which  is  acquiesced  in  and  upheld, 
cannot  be  attacked  by  a  creditor. 
El    Cajon    Portland    Cement    Co.    v. 


Robert  F.  Wentz  Engineering  Co.,  165 
Fed.  619. 

«  Sutton  Mfg.  Co.  v.  Hutchinson,  63 
Fed.  496  j  Wilson  v.  Baker  Clothing 
Co.,  25  Idaho  378,  50  L.  R.  A.  (N.  S.) 
239,  137  Pac.  896;  Barrie  v.  United 
Rys.  Co.  of  St.  Louis,  125  Mo.  App. 
96,  102  S.  W.  1078;  Cole  v.  Millerton 
Iron  Co.,  133  N.  Y.  164,  28  Am.  St. 
Rep.  615,  30  N.  E.  847,  See  §5055 
et  seq.,  infra. 
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the  payment  of  its  debts,  in  the  sense  that  when  the  corporation  is 
lawfully  dissolved  and  all  its  business  wound  up,  or  when  it  is  insol- 
vent, all  its  creditors  are  entitled  in  equity  to  have  their  debts  paid 
out  of  the  corporate  property  before  any  distribution  thereof  among 
the  stockholders.  It  is  also  true,  in  the  case  of  a  corporation,  as  in 
that  of  a  natural  person,  that  any  conveyance  of  property  of  the 
debtor,  without  authority  of  law,  and  in  fraud  of  existing  creditors,  is 
void."7 

§6036.  — Preference  of  creditors.  In  most  jurisdictions  it  has 
been  held  that  the  mere  insolvency  of  a  corporation  does  not  render 
its  assets  a  trust  fund  for  the  benefit  of  creditors  in  such  a  sense  as 
to  prevent  it  from  giving  a  preference  to  one  or  more  of  its  creditors 
to  the  exclusion  of  others.8 

§  5037.  —  Bight  of  subsequent  creditors  to  attack  a  conveyance 
of  corporate  property.  Under  the  rule  that  a  corporation  holds  its 
property  as  a  trust  fund  for  the  benefit  of  creditors,  subsequent  as 
well  as  existing  creditors  would  have  the  right  to  attack  a  convey- 
ance of  its  property  without  consideration,  and  to  follow  the  prop- 
erty. But  this  theory  is  not  followed  even  by  the  federal  courts 
which  have  repeatedly  announced  the  trust-fund  doctrine.  The  prin- 
ciple applicable  to  creditors  of  individuals  is  adhered  to,  and  it  is 
held  that,  if  a  corporation,  even  without  any  intention  to  defraud 
creditors,  disposes  of  its  property  without  consideration,  those  who 
subsequently  become  creditors  cannot  complain  or  ask  to  have  the 
transfer  set  aside,  so  that  they  can  reach  the  property  and  apply  it 
to  the  payment  of  their  debts,  as  they  were  not  injured  or  prejudiced, 
they  having  given  credit  to  the  debtor  in  the  condition  it  was  in  after 
the  transfer  was  made .•  The  Supreme  Court  of  the  United  States 
holds  that  the  property  of  a  corporation  is  not  held  in  trust  for  credi- 
tors in  such  a  sense  that  a  conveyance  without  consideration  may  be 
attacked  by  a  subsequent  creditor.  "It  is  contended/ '  said  the  court, 
"that  a  corporation  debtor  does  not  stand  on  the  same  footing  as  an 
individual  debtor;  that,  whilst  the  latter  has  supreme  dominion  over 
his  own  property,  a  corporation  is  a  mere  trustee,  holding  its  prop- 
erty for  the  benefit  of  its  stockholders  and  creditors;  and  that  if  it 
fail  to  pursue  its  rights  against  third  persons,  whether  arising  out 

7  Wabash,  St.  L.  &  P.  R.  Co.  v.  Ham,  Rep.  31,  17  So.  525.  See  §  5074  et 
114  U.  S.  587,  29  L.  Ed.  235.  seq.,  infra. 

8  0'Bear  Jewelry  Co.  v.  Volfer,  106  9 In  re  Fechheimer  Fishel  Co.,  212 
Ala.  205,  28  L.  R.  A.  707,  54  Am.  St.  Fed.  357. 
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of  fraud  or  otherwise,  it  is  a  breach  of  trust,  and  creditors  may  come 
into  equity  to  compel  an  enforcement  of  the  corporate  duty.  *  *  * 
We  do  not  concur  in  this  view.  It  is  at  war  with  the  notions  which 
we  derive  from  the  English  law  with  regard  to  the  nature  of  cor- 
porate bodies.  A  corporation  is  a  distinct  entity.  Its  affairs  are 
necessarily  managed  by  officers  and  agents,  it  is  true;  but,  in  law, 
it  is  as  distinct  a  being  as  an  individual  is,  and  is  entitled  to  hold 
property  (if  not  contrary  to  its  charter)  as  absolutely  as  an  individual 
can  hold  it.  Its  estate  is  the  same,  its  interest  is  the  same,  its  pos- 
session is  the  same.  *  •  *  When  a  corporation  becomes  insol- 
vent, it  is  so  far  civilly  dead,  that  its  property  may  be  administered 
as  a  trust  fund  for  the  benefit  of  its  stockholders  and  creditors.  A 
court  of  equity,  at  the  instance  of  the  proper  parties,  will  then  make 
those  funds  trust  funds,  which,  in  other  circumstances,  are  as  much 
the  absolute  property  of  the  corporation  as  any  man's  property  is  his. 
We  see  no  reason  why  the  disposal  by  a  corporation  of  any  of  the 
property  should  be  questioned  by  subsequent  creditors  of  the  corpora- 
tion, any  more  than  a  like  disposal  by  an  individual  of  his  property 
should  be  so.    The  same  principles  of  law  apply  to  each." 10 

§5038.  — Unpaid  subscriptions  as  trust  fund.  The  trust-fund 
doctrine  was  originally  somewhat  limited  as  to  the  capital  or  assets 
involved,11  but  it  was  later  extended  to  include  unpaid  subscriptions 
to  the  capital  stock,18  probably  upon  the  theory  that  such  unpaid 
subscriptions  are  a  part  of  the  capital  stock.  The  rule  is  now  well 
established  that  unpaid  subscriptions,  or  balances  due  on  stock  sub- 
scriptions, are  a  trust  fund  for  the  benefit  of  the  creditors,18  they 


10  Graham  v.  La  Crosse  &  M.  R.  Co., 
102  U.  S.  148,  26  L.  Ed.  106. 

11  See  §5029,  supra. 

18  Sawyer  v.  Hoag,  17  Wall.  (U. 
S.)    610,  21   L.  Ed.   731. 

18  See  §  4095,  supra.    See  also : 

United  States.  Sanger  v.  Upton,  91 
U.  S.  56,  23  L.  Ed.  220;  Maryland  Rail 
Co.  v.  Taylor,  231  Fed.  119;  Babbitt 
v.  Read,  215  Fed.  395;  Kiskadden  v. 
Steinle,  203  Fed.  375;  In  re  Remington 
Automobile  &  Motor  Co.,  139  Fed. 
766. 

Delaware.  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879;  Greif  v.  James  H. 
Wright  Co.,  10  Del.  Ch.  308,  91  Atl. 
205. 


Illinois,  Schwarz  v.  Bowler  Mfg. 
Co.,  177  HI.  App.  294. 

Indiana.  Haskell  v.  Gardner,  50 
Ind.  App.  1,  93  N.  E.  458. 

Kentucky.  Miller  v.  Higgin- 
botham's  Adm'r,  29  Ky.  L.  Rep.  547, 
93  S.  W.  655. 

Missouri.  Meyer  v.  Ruby-Trust 
Mining  &  Milling  Co.,  192  Mo.  162, 
90  S.  W.  821. 

New  Jersey.  Holcombe  v.  Trenton 
White  City  Co.,  80  N.  J.  Eq.  122,  82 
Atl.  618. 

North  Carolina.  Bernard  v.  Carr, 
167  N.  C.  481,  83  S.  E.  816. 

Ohio.  Niles  v.  Olszak,  87  Ohio  St. 
229,  Ann.  Cas.  1913  E  1020,  100  N.  E. 
820. 
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being  a  part  of  the  assets  of  the  corporation.14  In  some  states,  the 
stockholder's  liability  to  creditors  on  this  ground  is  held  to  be  statu- 
tory "  and  it  is  to  be  noted  that  the  liability  involved  may  be  pred- 
icated upon  the  doctrine  of  fraud.  It  has  been  pointed  out  as  an 
illustration  of  the  rule  that  the  assets  or  capital  of  a  corporation  are 
not  a  trust  fund  for  the  benefit  of  creditors,  that  it  has  repeatedly 
been  held,  in  the  absence  of  special  statutory  provisions,  that  when 
a  corporation  issues  stock  as  a  bonus,  or  for  less  than  its  par  value 
in  cash,  or  for  property  taken  at  an  overvaluation,  the  transaction 
cannot  be  assailed,  and  full  payment  by  the  stockholders  required, 
by  and  for  the  benefit  of  persons  who  became  creditors  before  the 
stock  was  so  issued,  or  who  participated  in  the  transaction  or  who 
afterwards  dealt  with  the  corporation  and  became  creditors  with 
knowledge,  for  in  neither  of  these  cases  is  there  any  fraud  against 
them."  "It  is  difficult,  if  not  impossible,"  said  the  Minnesota  court, 
"to  explain  or  reconcile  these  eases  upon  the  'trust-fund'  doctrine, 
or,  in  the  light  of  them,  to  predicate  the  liability  of  the  stockholder 
upon  that  doctrine.  But  by  putting  it  upon  the  ground  of  fraud, 
and  applying  the  old  and  familiar  rules  of  law  on  that  subject  to  the 
peculiar  nature  of  a  corporation  and  the  relation  which  its  stockhold- 
ers bear  to  it  and  to  the  public,  we  have  at  once  rational  and  logical 
ground  on  which  to  stand.  The  capital  of  a  corporation  is  the  basis 
of  its  credit.  It  is  a  substitute  for  the  individual  liability  of  those 
who  own  its  stock.  People  deal  with  it  and  give  it  credit  on  the  faith 
of  it.  They  have  a  right  to  assume  that  it  has  paid-in  capital  to  the 
amount  which  it  represents  itself  as  having;  and  if  they  give  it  credit 
on  the  faith  of  that  representation  and  if  the  representation  is  false, 
it  is  a  fraud  upon  them;  and,  in  case  the  corporation  becomes  in- 
solvent, the  law,  upon  the  plainest  principles  of  common  justice,  says 
to  the  delinquent  stockholder,  'Make  that  representation  good  by 

Tans:      Mitchell    v.    Hancock,    —  UHoleonrte  v.  Trenton  White  City 

Tex.    Civ.    App.   — ,    196   S.   W.    694;  Co,  80  N.  J.  Eq.  122,  82  Atl.  618. 

Davia  v.  Barns,  —  Tex.  Civ.  App.  — ,  "Handler  v.  Stutz,  139  U.  8.  417, 

173  8.  W.  476.  35  L.  Ed.  227;  Coit  v.  North  Carolina 

Washington.     Murphy  v.  Panton,  96  Gold  Amalgamating  Co.,  119  U.  8.  3-13, 

Wash.   637,   165  Pac.   1074;   Chamber-  30  L.  Ed.  420;  Hospea  v.  North'--., 

lain  v.  Piercv,  82  Wash.  157,  143  Pac.  Manufacturing   4   Car   Co.,   48   Minn. 

977.  174,  15  L.  B.  A.  470,  31  Am.  St.  Rep. 

"John  W.  Cooney  Co.  v.  Arlington  637,  50  N.  W.  1117;  First  Nat.  Bank 

Hotel  Co.,  —  Del.  Ch.  — ,  101  Atl.  879;  of     Defldwood     v.     Gastin     Minerva 

Graves    v.   Denny,    15    Qa.    App.   718,  ConaoL  Min.  Co.,  42  Minn.  327,  G  L. 

84  B.  E.  187;  Benedum  v.  First  Citi-  B.  A.  676,  18  Am.  St.  Rep.  510,  44 

iens'  Bank,  72  W.  Va.  124,  78  8.  E.  N.  W.  198. 
656. 
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payiug  for  your  stock.'  It  certainly  cannot  require  the  invention  of 
any  new  doctrine  in  order  to  enforce  so  familiar  a  rule  of  equity. 
It  is  the  misrepresentation  of  fact  in  stating  the  amount  of  capital 
to  be  greater  than  it  really  is  that  is  the  true  basis  of  the  liability 
of  the  stockholder  in  such  cases;  and  it  follows  that  it  is  only  those 
creditors  who  have  relied,  or  who  can  fairly  be  presumed  to  have 
relied,  upon  the  professed  amount  of  capital,  in  whose  favor  the  law 
will  recognize  and  enforce  an  equity  against  the  holders  of  'bonus' 
stock.  This  furnishes  a  r  tional  and  uniform  rule,  to  which  familiar 
principles  are  easily  applied,  and  which  frees  the  subject  from  many 
rf  the  difficulties  and  apparent  inconsistencies  into  which  the  'trust- 
fund'  doctrine  has  involved  it;  and  we  think  that,  even  when  the 
trust-fund  doctrine  has  been  invoked,  the  decision  in  almost  every 
well-considered  case  is  readily  referable  to  such  a  rule."17 

§  5039.  —  Doctrine  that  assets  are  not  a  trust  fund  for  creditors. 

The  best  statement  cf  the  rule  that  the  assets  of  a  corporation  are 
not  a  trust  fund  is  found  in  a  decision  of  the  Minnesota  State  Su- 
preme Court,  rendered  by  Judge  Mitchell.  "This  trust  fund  doc- 
trine," said  Judge  Mitchell,  "commonly  called  the  *  American 
doctrine'  has  given  rise  to  much  confusion  of  ideas  as  to  its  real  mean- 
ing, and  much  conflict  of  decision  in  its  application.  To  such  an 
extent  has  this  been  the  case  that  many  have  questioned  the  accuracy 
of  the  phrase,  as  well  as  doubted  the  necessity  or  expediency  of  in- 
venting any  such  doctrine.  While  a  convenient  phrase  to  express 
a  certain  general  idea,  it  is  not  sufficiently  precise  or  accurate  to 
constitute  a  safe  foundation  upon  which  to  build  a  system  of  legal 
rules.  The  doctrine  was  invented  by  Justice  Story,  in  Woods  v. 
Dummer,18  which  called  for  no  such  invention,  the  fact  in  that  case 
being  that  a  bank  divided  up  two-thirds  of  its  capital  among  its 
stockholders  without  providing  funds  sufficient  to  pay  its  outstanding 
bill  holders.  Upon  old  and  familiar  principles  this  was  a  fraud  on 
creditors.  Evidently  all  that  the  eminent  jurist  meant  by  the  doc- 
trine was  that  corporate  property  must  be  first  appropriated  to  the 
payment  of  the  debts  of  the  company  before  there  can  be  any  dis- 
tribution of  it  among  its  stockholders, — a  proposition  that  is  sound 
upon  the  plainest  principles  of  common  honesty.  In  Fogg  v.  Blair.19 
it  is  said  that  this  is  all  the  doctrine  me  ins.     The  expression  used 

17  Hospes    v.    Northwestern    Manu-  18  Wood  v.   Dummer,  3  Mason   308, 

facturing  &  Car  Co.,  48  Minn.  174,  15  Fed.  Cas.  No.  17,944. 

L.    R.    A.   470.   31    Am.  St.   Kep.   637,  l®Fogg  v.  Blair,   133  IT.  S.  534,  33 

50  N.  W.  1117.  L.  Ed.  721. 
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in  Wood  v.  Dummer  has,  however,  been  taken  up  as  a  new  discov- 
ery, which  furnished  a  solution  of  every  question  on  the  subject. 
The  phrase  that  'the  capital  of  a  corporation  constitutes  a  trust  fund 
for  the  benefit  of  creditors'  is  misleading.  Corporate  property  is  not 
held  in  trust,  in  any  proper  sense  of  the  term.  A  trust  implies  two 
estates  or  interests, — one  equitable  and  one  legal;  one  person,  as 
trustee,  holding  the  legal  title,  while  another,  as  the  cestui  que  trust, 
has  the  beneficial  interest.  Absolute  control  and  power  of  disposi- 
tion are  inconsistent  with  the  idea  of  a  trust.  The  capital  of  a  cor- 
poration is  its  property.  It  has  the  whole  beneficial  interest  in  it,  as 
well  as  the  legal  title.  It  may  use  the  income  and  profits  of  it,  and 
sell  and  dispose  of  it,  the  same  as  a  natural  person.  It  is  a  trustee 
for  its  creditors  in  the  same  sense  and  to  the  same  extent  as  a  natural 
person,  but  no  further. ' '  * 


§6040.  — Present  status  of  trust-fund  doctrine;  rule  governing 
administration  and  distribution  of  assets.  In  spite  of  the  severe 
criticism  to  which  the  trust-fund  doctrine  has  been  subjected  by 
some  courts,  and  to  a  large  extent  by  text-writers,  it  can  in  no  sense 
be  spoken  of  as  an  obsolete  doctrine.  In  many  states,  the  rule  has 
been  modified,  and  in  some  repudiated,21  but  these  decisions  must  be 
considered  in  connection  with  the  case  involved,  as  frequently  the 
statement  of  repudiation  is  a  mere  repudiation  of  the  doctrine  in  its 
full  extent,  the  object  being  to  establish  one  or  another  of  the  im- 


■O  Hospes  v.  North  west  orn  Manufac- 
turing &  Car  Co.,  IS  Minn.  174,  15  L. 
R.  A.  470,  31  Am.  St.  Rep.  637,  50  N, 
W.  1117.  See  also  O 'Bear  Jewelry  Co. 
v.  Volfer,  106  Ala.  205,  28  L.  E. 
707,  54  Am.  St.  Rep.  31,   17  So.  525. 

31  Alabama.  O'Bear  Jewelry  Co.  v. 
Volfer,  106  Ala.  205,  28  L.  R.  A.  707, 
54  Am.  St.  Rep.  31,  1"  So.  525.  See 
infra,  tbia  section. 

Connecticut.  Roaoff  v.  Gilbert 
Transp.  Co.,  221  Fed.  072. 

Indiana.  Nappanee  Canning  Co.  v. 
Reid,  Murdoch  &  Co.,  159  Ind.  614,  59 
L.  R.  A.  199,  64  N.  E.  870,  1115; 
Nathan  v.  Lee,  152  Ind.  232,  43  L.  R. 
A.  820,  52  N.  E.  987;  Fricke  v.  Ange- 
meier,  53  Ind.  App.  140,  101  N.  £.  329. 
Bee  City  Nat.  Bank  v.  Goshen  Woolen 


Mills  Co.,  35  Ind.  App.  562,  69  N.  E. 
206,  207. 

Iowa.  Luedecke  v.  Des  Moines 
Cabinet  Co.,  140  Iowa  223,  32  L.  R.  A. 
(N.  S.)   616,  118  N.  W.  458. 

Montana,  Prudential  Securities  Co, 
v.  Three  Forks,  H.  &  M.  Valley  R. 
Co.,  49  Mont.  567,  144  Pi 

Utah.    Passow  &  Sotu 
167    Pac.    350;    Calla 
Nurseries  Co.,  49  Utah 
878. 

Wisconsin.  Atlanta 
Butter  &  Cheese  Ass's 
Wis.  377,  32  L.  R.  A.  ( P 
Am.  St.  Rep.  42,  123  N 

Wyoming.  See  ffi 
Co.  v.  Rogers  Drug  G 
Ann.  Cas.  1913  E  181, 


v.  Wetherbee, 
i  v.  Piouear 
541,   lfi4   Pot.       A 

&     Walworth       * 
v.  Smith,  HI 


&     Wal\ 

8.)   137,  rf 

W.  106. 

le  Haas    Dm 
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portant  limitations  previously  referred  to.2*  In  at  least  one  of  the 
states  repudiating  the  doctrine,  it  has  been  re-established  by  the  enact- 
ment of  a  statute,  repeating  the  principle.88  In  another  state,  the 
trust-fund  doctrine  is  not  recognized,  although  statutes  exist  provid- 
ing for  the  equal  distribution  of  assets  and  preventing  preferences, 
thereby  bringing  about  a  condition  of  things  which  by  analogy  may 
be  called  ' '  a  trust. ' ' **  To  the  statement  that  the  doctrine  is  obso- 
lete, one  supreme  court  has  replied  with  some  acerbity  that  the 
"theory  is  not  obsolete,  and  will  not  become  obsolete  anywhere  until 
honesty  shall  become  obsolete."  M  The  Supreme  Court  of  the  United 
States  has  stated  that  the  trust-fund  doctrine  is  rather  a  trust  in  the 
administration  of  the  assets  after  possession  by  a  court  of  equity  than 
a  trust  attaching  to  the  property,  as  such,  for  the  direct  benefit  of 
either  creditor  or  stockholder.86    And  there  are  a  number  of  federal 


88  See  Harle-Haas  Drug  Go.  v. 
Rogers  Drug  Co.,  19  Wyo.  35,  Ann. 
Cas.  1913  E  181,  113  Pac.  791. 

88  Alabama  Code,  §  3509,  states  that 
*  'the  assets  of  insolvent  corporations 
constitute  a  trust  fund  for  the  pay- 
ment of  the  creditors  of  such  corpora- 
tions, which  may  be  marshaled  and 
administered  in  courts  of  equity  in 
this  state." 

Alabama  Code,  §  3509,  re-establishes 
the  once  discarded  trust-fund  theory 
in  regard  to  the  assets  of  insolvent 
corporations.  Oates  v.  Smith,  176 
Ala.  39,  57  So.  438. 

The  language  of  Ala.  Code  1907, 
$  3509,  is  almost  identical  with  that 
used  by  the  courts  when  announcing 
and  defining  the  "American  trust- 
fund  doctrine."  City  Bank  &  Trust 
Co.  v.  Leonard,  168  Ala.  404,  53  So.  71. 

Code  1907,  $  3509,  as  to  assets  of  an 
insolvent  corporation  constituting  a 
trust  fund  to  be  marshaled  and  ad- 
ministered by  courts  of  equity,  was 
probably  enacted  upon  the  faith  and 
strength  of  the  case  of  O  'Bear  Jewelry 
Co.  v.  Volfer,  106  Ala.  205,  28  L.  B.  A. 
707,  54  Am.  St.  Rep.  31,  17  So.  525,  to 
the  effect  that  the  assets  of  an  in- 
solvent corporation  are  not  a  trust 
fund,  in  order  to  accomplish  the  ends 


and  for  the  purposes  sought  in  that 
suit,  which  could  not  be  attained  for 
the  lack  of  such  a  statute.  City  Bank 
&  Trust  Co.  v.  Leonard,  168  Ala.  404, 
53  So.  71. 

In  Alabama,  it  was  held  from  an 
early  date,  without  the  aid  of  a  stat- 
ute, that  the  assets  of  an  insolvent 
corporation  were  a  trust  fund  for  the 
equal  benefit  of  all  its  creditors,  but 
the  early  cases  were  overruled  in  the 
case  of  O'Bear  Jewelry  Co.  v.  Volfer, 
106  Ala.  205,  28  L.  B.  A.  707,  54  Am. 
6t.  Bep.  31,  17  So.  525.  City  Bank  & 
Trust  Co.  v.  Leonard,  168  Ala.  404,  53 
So.  71. 

8ft  Gallagher  v.  Asphalt  Co.  of 
America,  65  N..  J.  Eq.  258,  55  Atl.  259. 

85  Witt  v.  Nelson,  —  Tex.  Civ.  App. 
— ,  169  S.  W.  381. 

86Hollins  v.  Brierfield  Coal  &  Iron 
Co.,  150  U.  8.  371,  37  L.  Ed.  1113. 

When  a  court  of  equity  takes  pos- 
session of  the  assets  of  an  insolvent 
corporation,  it  will  administer  them 
on  the  theory  that  they  belong  in 
equity  to  the  creditors  and  stock- 
holders, rather  than  to  the  corporation 
itself.  In  other  words  and  that  is  the 
idea  underlying  expressions  as  to 
"trust"  in  connection  with  corporate 
property,  the  corporation  is  an  entity 
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cases  negativing  the  idea  of  any  direct  trust  attaching  to  property 
in  favor  of  creditors  which  at  the  same  time  are  consistent  with  those 
cases  in  which  the  assets  of  a  corporation  are  spoken  of  as  a  trust 
fund.*7  Other  cases  speak  of  the  assets  of  an  insolvent  corporation 
as  not  strictly  a  trust  fund  although  they  partake  of  the  nature  of 
one.*1  By  the  weight  of  authority,  the  proposition  that  the  assets  of 
a  corporation  constitute  a  trust  fund  for  the  payment  of  its  debts  is 
confined  to  the  case  of  a  corporation  which  is  either  insolvent  or  has 
suspended  business,  and  whose  assets  have  gone  into  the  possession  of 
a  court  of  equity,  in  a  proper  proceeding  for  that  purpose,  to  be  ad- 
ministered for  final  settlement  and  distribution.**  Thus  the  later 
cases  hold  that  the  trust  for  the  benefit  of  creditors  does  not  attach 
until  the  corporation  becomes  insolvent,*0  and  when  a  receiver  is 


distinct  from  the  stockholders  and 
creditors.  Hollins  v.  Brier  field  Cool 
ft  Iron  Co.,  ISO  U.  8.  371,  37  L.  Ed. 
1113. 

"Fogg  v.  Blair,  133  IT.  S.  534,  33 
L.  Ed.  721;  Hawkins  v.  Glenn,  131 
U.  8.  319,  33  L.  Ed.  ISi;  Wabash,  St. 
L.  ft  P.  By.  Co.  v.  Ham,  114  U.  S.  587, 
£9  L.  Ed.  235. 

General  creditors  are  not  like  bene- 
ficiaries of  a  trust,  the  equitable 
owners  of  corporate  propertj.  New 
Hampshire  Sav.  Bank  v.  Richer,  121 
Fed.  956;  Curtis,  Jones  ft  Co.  v. 
Smelter  Nat.  Bank,  43  Colo.  391,  96 
Pac.  172;  West  v.  Hanson  Produce  Co., 
6  Colo.  App.  467,  41  Pac  S29. 

*•  Pennsylvania.  Steel  Co.  v.  New 
York  City  By.  Co.,  198  Fed.  721; 
Lawrence  v.  Greenup,  97  Fed.  906. 

ft*  Harle-Haas  Drug  Co.  v.  Rogers 
Drag  Co.,  19  Wyo.  35,  Ann.  Cas.  1913 
E  181,  113  Pac.  791. 

M  United  States.  Gage  v.  Biverside 
Trust  Co.,  Ltd.,  156  Fed.  1002;  Wy- 
man  v.  Bowman,  127  Fed.  257. 

Alabama.  City  Bank  ft  Trust  Co. 
v.  Leonard,  168  Ala.  404,  53  So.   71. 

Delaware.  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

Maryland.  Holt  v.  State  Boadt 
Commission,  124  Md.  66,  91  Atl.  874. 
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Coleman  v.  Hagey,  252 
Mo.  102,  158  8.  W.  829. 

Oregon.  Gar  ct  son  Lumber  Co.  v. 
Hinson,  69  Ore.  605,  140  Pac.  633. 

Tennessee.  Yoightman  ft  Co.  v. 
Southern  K.  Co.,  123  Tenn.  452,  Ann. 
Cas.  1912  C  211,  131  S.  W.  982. 

Texas.  Thompson  v.  First  State 
Bank  of  Amarillo,  —  Tex.  Civ.  App. 
— ,  189  6.  W.  118. 

Washington.  Banner  v.  Scandi- 
navian American  Bank,  73  Wash.  488, 
Ann.  Cas.  1914  D  702,  131  Pac.  1149. 

Insolvency  places  property  in  such 
a  condition  of  quasi  trust  that  it 
mast  first  be  applied  to  the  payment 
of  corporate  debts  before  there  can 
be  any  distribution  among  stock- 
holders. New  Hampshire  Sav.  Bank 
v.  Bichey,  121  Fed.  956;  Harrigan  v. 
Gilchrist,  121  Wis.  127,  99  N.  W.  909. 

If  subsequent  insolvency  of  a  cor- 
poration ereates  a  trust  in  its  property 
for  the  benefit  of  creditors  the  impress 
of  such  trust  does  not  extend  beyond 
the  beginning  of  the  corporation's  in- 
solvency. McDonald  v.  Williams,  174 
U.  8.  397,  43  L.  Ed.  1022;  Graham  v. 
La  Crosse  ft  M.  R,  Co.,  102  U.  S.  148, 
26  L.  Ed.  106;  Coleman  v.  Hagey,  252 
Mo.  102,  158  8.  W.  829. 

When  the  Insolvency  of  a  corpora- 
tion is  established,  a  condition  arises 
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appointed  for  such  reason,81  or  when  the  corporation  is  being  dis- 
solved or  wound  up.88  The  fact  that  creates  the  trust  is  the  insol- 
vency, but  the  trust  does  not  arise  eo  instanti  because  of  such  fact.88 
The  assets  may  be  administered  by  a  court  of  equity  upon  the  theory 
that  they  belong  to  the  creditors  only  when  the  court  takes  possession 
upon  some  recognized  principle  of  equity  jurisdiction.84 


§5041.  — Rescission  of  subscriptions  for  fraud.     As  a  general 
rule  the  trust-fund  doctrine  does  not  operate  to  prevent  a  person  from 


which  authorizes  a  court  of  equity,  in 
view  of  the  conditional  liability  of  the 
assets  to  creditors  and  the  equitable 
rights  of  stockholders,  to  treat  the 
property  as  "in  a  condition  of  trust, 
first  for  the  creditors,  and  then  for  the 
stockholders."  Lawrence  v.  Greenup, 
97  Fed.  906. 

81  Drennen  v.  Jenkins,  180  Ala.  261, 
60  So.  856;  Marco vich  v.  O'Brien,  — 
Ind.  App.  — ,  114  N.  E.  100;  Wood- 
land v.  Wise,  112  Md.  35,  76  Atl.  502; 
Mutual  Inv.  Co.  v.  Walton  Mach.  Co., 
91  Wash.  298,  157  Pac.  682. 

Where  a  corporation  has  been  ad- 
judged insolvent,  the  assets  become 
vested  in  the  receiver  as  a  trustee 
primarily  for  creditors  and  secondarily 
for  stockholders.  Roe  v.  Oradell 
Farms  Dairy  Co.,  85  N.  J.  Eq.  146, 
96  Atl.  65. 

The  effect  of  a  receivership  is  to 
impress  the  corporate  assets  with  a 
trust  for  the  benefit  of  creditors. 
Woodland  v.  Wise,  112  Md.  35,  76  Atl. 
502. 

33  Rosoff  v.  Gilbert  Transp.  Co.,  221 
Fed.  972;  Graves  v.  Denny,  15  Ga. 
App.  718,  84  S.  E.  187;  Warren  v. 
Mayer,  163  Mo.  App.  451,  143  S.  W. 
861;  Benedum  v.  First  Citizens'  Bank, 
72  W.  Va.  124,  78  S.  E.  656. 

An  action  of  sequestration  operates 
to  impress  upon  the  corporation 's 
property  a  trust  for  creditors,  subject 
to  valid  liens  thereon.  Harrigan  v. 
Gilchrist,  121  Wis.  127,  99  N.  W.  909. 

Assets  do  not  become  a  trust  fund 
for  pro  rata  distribution  among  cred- 


itors until  steps  arc  taken  to  wind 
up  the  corporation  under  the  statute. 
Bank  of  Montreal  v.  J.  E.  Potts  Salt 
&  Lumber  Co.,  90  Mich.  345,  51  N.  W. 
512. 

83  McDonald  v.  Williams,  174  U.  S. 
397,  43  L.  Ed.  1022;  Hollins  v.  Brier- 
field  Coal  &  Iron  Co.,  150  U.  S.  371, 
37  L.  Ed.  1113;  Wheeler  v.  Matthews, 
70  Fla.  317,  70  So.  416;  Garetson 
Lumber  Co.  v.  Hinson,  69  Ore.  605,  140 
Pac.  633. 

34  Graham  v.  La  Crosse  &  M.  R.  Co., 
102  U.  S.  148,  26  L.  Ed.  106;  Curtis, 
Jones  &  Co.  v.  Smelter  Nat.  Bank, 
43  Colo.  391,  96  Pa<5.  172;  West  v. 
Hanson  Produce  Co.,  6  Colo.  App.  467, 
41  Pac.  829;  Wheeler  v,  Matthews, 
70  Fla.  317,  70  So.  416. 

"When  a  corporation  becomes  in- 
solvent it  is  so  far  civilly  dead,  that 
its  property  may  be  administered  as 
a  trust  fund  for  the  benefit  of  its 
stockholders  and  creditors.  A  court 
of  equity,  at  the  instance  of  the 
proper  parties  will  then  make  those 
funds  trust  funds,  which,  in  other  cir- 
cumstances, are  as  much  the  absolute 
property  of  the  corporation  as  any 
man's  property  is  his."  Hollins  v. 
Brierfield  Coal  &  Iron  Co.,  150  U.  S. 
371,  37  L.  Ed.  1113;  Graham  v.  La 
Crosse  &  M.  R.  Co.,  102  U.  S.  148,  26 
L.  Ed.  106. 

No  other  view  would  be  consistent 
with  the  right  of  an  insolvent  corpora- 
tion to  prefer  creditors.  Smith  Mid- 
dlings Purifier  Co.  v.  McGroarty,  136 
F.   S.   237,  34   L.   Ed.   346;    Gould   v. 
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rescinding  a  subscription  for  stock  when  induced  by  false  or  fraudu- 
lent representations,  even  as  against  creditors,  if  the  action  is  brought 
before  the  corporation  becomes  insolvent,  or  even  after  insolvency,  if 
the  action  is  brought  as  soon  as  the  fraud  is  discovered,  and  there  is 
no  laches.  "Whatever  may  have  been  the  origin  of  the  doctrine," 
said  the  Court  of  Appeals  of  Maryland  in  such  a  case,  "it  means 
and  can  only  mean,  that  when  a  corporation  has  been  lawfully  dis- 
solved or  has  become  insolvent,  its  entire  property,  including  unpaid 
subscriptions  to  its  capital  stock,  becomes  a  trust  fund  for  the  pay- 
ment of  its  debts,  and  that  the  creditors  are  entitled  in  equity  to  have 
their  debts  paid  out  of  the  assets  of  the  company  before  there  can 
be  any  distribution  among  the  stockholders.  *  •  •  And  no  one 
can  question  the  justice  and  sound  sense  of  the  doctrine  as  thus 
understood.  But  it  is  only  when  the  company  has  been  dissolved  or 
has  become  insolvent  that  the  equitable  doctrine  arises.  •  *  • 
And  when  we  speak  of  the  right  of  the  defrauded  stockholder  to  re- 
scind his  contract  before  the  insolvency  of  the  company,  we  mean 
before  proceedings  in  insolvency,  voluntary  or  involuntary,  have 
been  instituted,  or  some  act  done  that  in  law  is  regarded  as  an  act 
of  insolvency,  for  until  then  the  trust-fund  doctrine  *  *  *  has 
no  application. "  M 

§5042.  — Trust-fund  doctrine  as  preventing  discontinuance  of 
receivership  proceedings.  In  one  case  it  was  contended  that  the 
trust-fund  doctrine  would  operate  to  prevent  the  discontinuance  of 
receivership  proceedings,  on  the  ground  that  the  trust  attaching 
would  prevent  any  other  action  than  the  distribution  of  the  assets. 
The  court  denied  the  contention  however,  holding  that  the  bringing 
of  a  corporation  into  court  to  have  its  property  administered  for  the 
benefit  of  creditors  does  not  mean  that  whatever  may  happen  subse- 


Little  Bock,  M.  B.  &  T.  By.  Co.,  52 
Fed.  680.    See  §  5074  et  seq.,  infra. 

86  Fear  v.  Bartlett,  81  Md.  435,  33 
L.  B.  A.  721,  32  Atl.  322. 

A  stockholder  who  is  induced  by 
fraud  to  purchase  the  stock  of  a  cor- 
poration, and  who  for  years,  while  the 
corporation  is  a  going  concern  and  is 
incurring  debts  to  creditors,  receives 
dividends  or  income  from  his  purchase 
of  the  stock,  is  estopped,  after  the 
corporation  is  adjudged  a  bankrupt, 
from  rescinding  his  purchase  of  stock 


against  a  protest  of  creditors.     Rat- 
cliff  v.  Clendenin,  232  Fed.  61. 

Where  a  purchaser  of  stock  was  in- 
duced to  buy  because  of  promises  of 
large  dividends  and  proclaimed  his 
status  as  stockholder  beyond  the  time 
of  the  appointment  of  a  receiver  and 
until  the  rights  of  other  innocent  par- 
ties intervened,  he  would  not  be 
found  to  be  a  creditor  because  of  his 
rescission  of  the  purchase.  Bank  of 
North  America  v.  Pennsylvania  Oil 
Befining  Co.,  216  Fed.  377. 
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quently,  or  whatever  changed  view  the  creditors  may  take,  the  cor- 
poration must  be  wound  up  and  its  assets  finally  distributed.  The 
trust-fund  doctrine  is  rather  a  trust  in  the  administration  of  the 
assets  after  possession  by  a  court  of  equity,  than  a  trust  attaching  to 
the  property,  as  such,  for  the  direct  benefit  of  either  creditor  or  stock- 
holder." 

§5043.  Trust  funds  under  statutory  and  constitutional  provi- 
sions; liens  of  creditors.  Under  a  statute  enacting  the  trust-fund 
doctrine,  a  bill  by  a  simple  contract  creditor  may  be  brought  for  the 
marshaling  and  administration  of  assets  of  an  insolvent  corporation 
by  a  court  of  equity.87  Also,  a  constitutional  provision  imposing  lia- 
bility on  stockholders  of  a  banking  corporation  has  been  held  to 
constitute  a  reserve  or  trust  fund  for  the  benefit  of  creditors,  and 
such  liability  is  enforceable  only  in  sequestration  or  insolvency  pro- 
ceedings in  which  all  creditors  are  afforded  an  opportunity  to  be 
heard.88  A  constitutional  provision  prohibiting  the  alienation  of 
franchises  or  property  so  as  to  relieve  such  property  from  liabilities 
incurred  has  been  held  not  to  make  the  debts  of  a  corporation  a  lien 
in  such  property,  nor  to  prevent  a  mortgage  or  sale  in  good  faith.88 
Under  some  statutes,  certain  classes  of  corporations,  such  as  banking 
or  investment  companies,  are  required  to  deposit  money  or  securities 
as  a  condition  to  doing  business.  Under  such  a  statute,  applying  to 
bond  investment  companies,  it  has  been  held  that  the  deposit  made 
is  not  solely  for  the  'benefit  of  domestic  creditors  and  stockholders, 
and  that  nonresident  creditors  may  share  in  the  deposit  when  the 
company  becomes  insolvent.40  Under  a  statute  whereby  funds  of  an 
insurance  company  are  in  the  hands  of  a  state  treasurer,  such  funds 
are  held  in  trust  for  the  policyholders  and  are  not  subject  to  gar- 
nishment after  insolvency.41 


S6  Shaffer  v.  McOuUoeh,  192  Fed. 
801. 

37  Ala.  Code,  §  3509;  Warren  v.  Kil- 
groe,  176  Ala.  476,  58  So.  432. 

88  Const,  art.  10,  §  3 ;  Northwestern 
Trust  Co.  v.  Bradbury,  117  Minn.  83, 
Ann.  Cas.  1913  D  69,  134  N.  W.  513. 

39 Const.  §203;  Russell's  Adm'r  v. 
Frankfort  &  S.  B.  Co.,  131  Ky.  862, 
116  S.  W.  289. 

40  Under  Texas  Laws  1897,  c.  94, 
|S  1-4.  Morrell  v.  Colonial  Security 
Co.,  101  Tex.  309,  107  S.  W.  524. 


41  Rev.  St.  1911,  e.  10,  tit.  71,  art. 
4905  et  seq.;  Oglesby  v.  Durr,  —  Tex. 
Civ.  App.  — ,  173  S.  W.  275. 

Fund  is  expressly  declared  by  stat- 
ute to  be  a  trust  fund,  and  therefore 
is  not  subject  to  garnishment.  Oglesby 
v.  Durr,  —  Tex.  Civ.  App.  — ,  173  S. 
W.  275. 

Fund  is  in  custodia  legis  and  not 
subject  to  garnishment  in  the  absence 
of  the  statute.  Oglesby  v.  Durr,  — 
Tex.  Civ.  App.  — ,  173  S.  W.  275. 
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§  5044.  Transfer  of  assets  by  corporations  in  fraud  of  creditors. 
As  a  general  rule,  an  insolvent  corporation  cannot  transfer  its  assets 
to  the  prejudice  of  creditors,48  even  though  the  action  is  joint  by  all 
the  officers  and  stockholders.48  Officers  of  an  insolvent  corporation 
have  no  right  to  dispose  of  its  assets,44  and  creditors'  rights  cannot 
be  disregarded  regardless  of  the  honesty  of  the  motives  of  the  direc- 
tors.4* Such  transfers  are  prohibited  under  the  trust-fund  theory,46 
even  by  the  decisions  of  states  which  do  not  wholly  accept  the  trust- 
fund  doctrine,47  and  in  addition  are  held  fraudulent.  It  has  been 
said  that  a  transfer  in  fraud  of  creditors  is  deemed  to  leave  the 
property  subject  to  their  claim  substantially  as  before,  it  being  a  part 
of  the  trust  fund,48  but  such  property  may  be  subjected  to  the  claims 
of  creditors  without  having  recourse  to  the  trust-fund  doctrine,  under 
the  rules  governing  fraudulent  conveyances.4* 

In  some  states,  the  statutes  prohibit  transfers  of  property  by  cor- 
porations which  are  insolvent  or  in  imminent  danger  of  insolvency. 
Under  such  a  statute,  a  mortgage  given  to  secure  bonds  of  a  corpora- 
tion is  void  when  the  corporation  states  that  it  is  unable  to  meet  its 
obligations  in  full.60 


4*  Ward  v.  City  Trust  Co.  of  New 
York,  192  N.  Y.  61,  84  N.  E.  585; 
Cooper  v.  Utah  Xiight  ft  Railway  Co., 
35  Utah  570,  136  Am.  St.  Rep.  1075, 
102  Pae.  202. 

48  Ward  v.  City  Trust  Co.  of  New 
York,  192  N.  Y.  61,  84  N.  E.  585. 

44  Nelson  v.  Svea  Pub.  Co.,  178  Fed. 
136. 

45  Darcy  v.  Brooklyn  ft  N.  Y.  Perry 
Co.,  127  N.  Y.  App.  Div.  167,  111  N. 
Y.  Supp.  514. 

48  Chicago,  B.  I.  ft  P.  B.  Co.  v. 
Howard,  7  Wall.  (U.  S.)  392,  19  L. 
Ed.  117;  Nelson  v.  Svea  Pub.  Co., 
17S  Fed.  136;  Wesco  Supply  Co.  v. 
El  Dorado  Light  ft  Water  Co.,  107 
Ark.  424,  155  S.  W.  518;  Good  v.  Fer- 
guson ft  Wheeler  Land,  Lumber  ft 
Handle  Co.,  107  Ark.  118,  Ann.  Cas. 
1915  A  544,  153  S.  W.  1107;  Wffliams 
v.  McClave,  85  N.  Y.  Misc.  184,  148 
N.  Y.  Supp.  93;  Jennings,  Neff  ft  Co. 
v.  Crystal  Ice  Co.,  128  Tenn.  231,  47 
L.  B.  A.  (N.  S.)  1058,  159  8.  W. 
1088. 


47Luedecke  v.  Des  Moines  Cabinet 
Co.,  140  Iowa  223,  32  L.  B.  A.  (N.  S.) 
616,  118  N.  W.  456. 

48Harrigan  v.  Gilchrist,  121  Wis. 
127,  99  N.  W.  909. 

The  rule  which  charges  an  officer  of 
a  corporation  who  has  dissipated 
wrongfully  a  part  of  the  trust  fund, 
and  renders  him  liable  to  account  must 
necessarily  charge  any  other  person 
who  has  obtained  property  of  the  cor- 
poration in  fraud  of  creditors  as  a 
trustee  thereof.  Harrigan  v.  Gilchrist, 
121  Wis.  127,  99  N.  W.  909. 

49  A  suit  by  a  trustee  in  bankruptcy 
to  avoid  a  transfer  of  the  debtor's 
property,  is  based  upon  the  theory 
that  such  transfer  was  made  in  fraud 
of  creditors.  Coleman  v.  Hagey,  252 
Mo.  102,  158  S.  W.  829. 

»0  Laws  Terr.  N.  M.  1905,  c.  79,  §  71; 
Central  Elec.  Co.  v.  Socorro  Elec.  Co., 
209  Fed.  534. 

Under  the  statute  a  corporation  is 
insolvent  when  it  is  unable  to  meet 
its  pecuniary  obligations  as  they  ma- 
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§5045.  Fraudulent  conveyances — In  general  The  general  prin- 
ciples of  law  and  the  statutes  governing  fraudulent  conveyances  apply 
to  corporations  to  the  same  extent  as  natural  persons,  and  if  a  cor- 
poration conveys  or  transfers  its  property,  with  intent  to  hinder,  delay 
or  defraud  creditors,  or  without  consideration,  existing  creditors 
may  sue  to  set  the  conveyance  or  transfer  aside,  and  to  subject  the 
property  to  the  satisfaction  of  their  claims,  or  to  hold  the  grantee  or 
transferee  liable  for  its  value.61     "Corporations  cannot,  any  more 


ture.  Central  Elee.  Co.  v.  Socorro 
Elec.  Co.,  209  Fed.  534. 

61  United  States.  Chicago,  M.  &  St. 
P.  R.  Co.  v.  Chicago  Third  Nat.  Bank, 
134  U.  S.  27<5,  33  L.  Ed.  900;  Richard- 
son v.  Green,  133  U.  S.  30,  33  L.  Ed. 
516;  Wabash,  St.  L.  &  P.  R.  Co.  v. 
Ham,  114  U.  S.  587,  594,  29  L.  Ed.  235; 
Hunter  v.  Baker  Motor  Vehicle  Co., 
225  Fed.  1006;  Jackson  v.  Sedgwick, 
189  Fed.  508;  Central  of  Georgia  Ry. 
Co.  v.  Paul,  93  Fed.  878;  United 
States  Rubber  Co.  v.  American  Oak 
Leather  Co.,  82  Fed.  248,  96  Fed.  891; 
American  Oak  Leather  Co.  v.  C.  II. 
Fargo  &  Co.,  77  Fed.  671;  Sutton  Mfg. 
Co.  v.  Hutchinson,  63  Fed.  496;  Pull- 
man v.  Stebbins,  51  Fed.  10;  Hibernia 
Ins.  Co.  v.  St.  Louis  &  N.  O.  Transp. 
Co.,  4  McCrary  432,  13  Fed.  516. 

Alabama.  Berney  Nat.  Bank  v. 
Guyon,  111  Ala.  491,  20  So.  520;  Met- 
calf  v.  Arnold,  110  Ala.  180,  55  Am. 
St.  Rep.  24,  20  So.  301;  Fort  Payne 
Bank  v.  Alabama  Sanitarium,  103  Ala. 
358,  15  So.  618;  Corey  v.  Wadsworth, 
99  Ala.  68,  23  L.  R.  A.  618,  42  Am. 
St.  Rep.  29,  11  So.  350;  Montgomery 
&  W.  P.  R.  Co.  v.  Branch  Sons  &  Co., 
59  Ala.  139. 

California.  Higgins  v.  California 
Petroleum  &  Asphalt  Co.,  122  Cal.  373, 
55  Pac.  155;  Blanc  v.  Paymaster  Min. 
Co.,  95  Cal.  524,  29  Am.  St.  Rep.  149, 
30  Pac.  765. 

Georgia.  Albany  &  R.  Iron  &  Steel 
Co.  v.  Southern  Agricultural  Works, 
76  Ga.  135,  2  Am.  St.  Rep.  26;  High- 
tower  v.  Mustian,  S  Ga.  506. 

Illinois.   At  water  v.  American  Exih. 


Nat.  Bank,  152  111.  605,  38  N.  E.  1017; 
J.  W.  Butler  Paper  Co.  v.  Bobbins, 
151  111.  588,  632,  38  N.  E.  153;  Bouton 
v.  Smith,  113  111.  481. 

Iowa.  Luedecke  v.  Des  Moines 
Cabinet  Co.,  140  Iowa  223,  32  L.  R.  A. 
(N.  S.)  616,  118  N.  W.  456. 

Kansas.  Citizens'  Bank  of  King- 
man v.  McClelland,  53  Kan.  699,  37 
Pac.   132. 

Louisiana..  Hancock  v.  Holbrook, 
40  La.  Ann.  53,  3  So.  351. 

Maine.  Symonds  v.  Lewis,  94  Me. 
501,  48  Atl.  121. 

Maryland.  Folsom  v.  De trick  Fer- 
tilizer &  Chemical  Co.,  85  Md.  52,  36 
Atl.  446;  Mish  v.  Main,  81  Md.  36, 
31  Atl.  799. 

Michigan.  Smith  v.  Smith,  Stur- 
geon &  Co.,  125  Mich.  234,  84  N.  W. 
144;  Grenell  v.  Detroit  Gas  Co.,  112 
Mich.  70,  70  N.  W.  413. 

Mississippi  Millsaps  v.  Chapman, 
76  Miss.  942,  71  Am.  St.  Rep. -547,  26 
So.  369;  Mason  v.  Fischer  &  Burnett 
Lumber  Co.,  21  So.  5. 

Missouri.  State  v.  A.  F.  Shapleigh 
Hardware  Co.,  147  Mo.  366,  48  S.  W. 
927;  Hall  v.  Goodnight,  138  Mo.  576, 
37  S.  W.  916;  Missouri  Lead  Mining 
&  Smelting  Co.  v.  Reinhard,  114  Mo. 
218,  35  Am.  St.  Rep.  746,  21  S.  W.  488; 
Slattery  v.  St.  Louis  &  N.  O.  Transp. 
Co.,  91  Mo.  217,  60  Am.  Rep.  245,  4  S. 
W.  79. 

New  Jersey.  Montgomery  v.  Phil- 
lips, 53  N.  J.  Eq.  203,  31  Atl.  622; 
Couse  v.  Columbia  Powder  Mfg.  Co. 
(N.  J.  Ch.),  33  Atl.  297. 

New  York.     Cole  v.  Millerton  Iron 
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than  individuals,  relieve  their  property  from  the  payment  of  debts, 
except  by  a  sale  or  transfer  in  good  faith  and  for  a  full  considera- 
tion."62 And  if  the  effect  of  a  transaction  by  which  property  is 
disposed  of,  is  to  exclude  creditors  from  recourse  to  such  property, 
the  transaction  will  be  held  fraudulent  regardless  of  the  intent.68 
A  statute  as  to  fraudulent  conveyances,  and  prohibiting  convey- 
ances made  "voluntarily,  or  without  a  valuable  consideration,"  does 
not  render  void  an  issue  of  bonds,  made  by  a  corporation  which  is 
unable  to  pay  its  debts  when  due,  there  being  no  proof  of  any  intent 
to  hinder,  delay  and  defraud  creditors.54  Under  such  a  statute,  it 
has  been  held  that  a  conveyance  cannot  be  said  to  be  fraudulent 
merely  because  it  is  made  without  valuable  consideration.  But  if 
made  voluntarily,  or  without  valuable  consideration  by  a  corpora- 
tion which  is  insolvent,  or  when  insolvency  is  contemplated,  the 
transaction  is  void  as  to  existing  creditors.56 


§5046.  — Transfers  of  property  in  good  faith.  A  corporation 
which  retains  the  possession  and  management  of  its  property,  may 
deal  with  it  in  the  regular  course  of  business,  provided  that  it  has 
no  purpose  to  delay  or  defraud  its  creditors.56  If  a  corporation  sells 
property  in  good  faith  for  an  adequate  consideration  for  the  pur- 
pose of  obtaining  funds  to  pay  its  debts,  the  transaction  is  not  frau- 
dulent as  to  creditors,  although  some  of  such  creditors  may  be 
hindered  from  collecting  their  claims,67  and  transfers  by  solvent  cor- 
porations cannot,  of  course,  be  considered  as  fraudulent.68    Directors 


Co.,  133  N.  Y.  164,  28  Am.  St.  Rep. 
615,  30  N.  E.  847;  Rorke  v.  Thomas, 
56  N.  Y.  559,  563. 

North  Carolina.  Hill  v.  Pioneer 
Lumber  Co.,  113  N.  C.  173,  21  L.  R.  A. 
560,  37  Am.  St.  .Rep.  621,  18  S.  E.  107. 

Pennsylvania.  Montgomery  Web 
Co.  v.  Dienelt,  133  Pa.  St.  585,  19  Am. 
St.  Rep.  663,  19  Atl.  428. 

Tennessee.  First  Nat.  Bank  of 
Chattanooga  v.  Chattanooga  Pulley 
Co.,  97  Tenn.  308,  37  S.  W.  8;  Vance 
v.  McNabb  Coal  &  Coke  Co.,  92  Tenn. 
47,   20   S.   W.   424. 

Texas.  National  Bank  of  Jefferson 
v.  Texas  Inv.  Co.,  74  Tex.  421,  12 
S.  W.  101. 

Virginia.  Barksdale  v.  Finney,  14 
Graft.  338. 

West  Virginia.     Sweeny   v.   Grape 


Sugar   Refining   Co.,   30   W.  Va.   443, 
8  Am.  St.  Rep.  88,  4  S.  E.  431. 

Wyoming.  Durlacher  v.  Frazer,  8 
Wyo.  58,  80  Am.  St.  Rep.  918,  55  Pac. 
306. 

52  Rorke  v.  Thomas,  56  N.  Y.  559, 
563. 

53  Northern  Pac.  Ry.  Co.  v.  Boyd, 
177  Fed.  804. 

M  Code,  §§3439,  3442;  McKee  v. 
Title  Insurance  &  Trust  Co.,  159  Cal. 
206,  113  Pac.  140. 

W  Nixon  v.  Goodwin,  3  Cal.  App. 
358,  85  Pac.  169. 

58Hodson  v.  Karr,  96  Md.  475,  53 
Atl.  1113. 

57Haight  v.  Smith,  178  Mich.  392, 
144   N.   W.  830. 

68  If  a  grantor  remains  solvent  after 
the   sale   and    transfer   of   its   assets, 
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of  a  corporation  in  failing  circumstances  also  have  the  legal  right  to 
dispose  of  assets  of  the  corporation  to  pay  its  debts,69  and  the  mere 
fact  that  a  corporation  is  insolvent  does  not  make  a  conveyance  or 
mortgage  of  its  property  fraudulent.  The  property  of  a  corporation 
is  not  a  trust  fund  for  its  creditors  in  any  such  sense  that  its  mere 
insolvency,  while  it  is  still  a  going  concern,  will  prevent  it  from  mak- 
ing a  bona  fide  sale  of  all  or  any  part  of  its  property,  or  a  mortgage 
or  pledge  thereof,  which  will  be  valid  as  against  general  creditors, 
unless  such  a  transaction  is  expressly  prohibited  by  some  statutory 
provision.60  The  concealment  of  a  mortgage  does  not  necessarily  es- 
tablish the  invalidity  of  such  instrument.61 

§  5047.  —  Transfers  to  bona  fide  purchasers.  Conveyances  which 
are  made  in  good  faith  to  bona  fide  purchasers  are  not  subject  to 
attack  by  creditors,  whether  it  is  claimed  that  trust  property  has  been 
conveyed,  or  whether  a  transaction  is  attacked  as  fraudulent.68 


and  has  sufficient  property  to  pay  all 
its  existing  debts,  its  conveyance 
cannot  be  regarded  as  a  fraud  upon 
creditors.  Coleman  v.  Hagey,  252  Mo. 
102,  158  S.  W.  829. 

W  Common  Sense  Min.  Co.  v.  Taylor, 
247  Mo.  1,  152  S.  W.  5. 

60  United  States.  Chattanooga,  B. 
&  C.  R.  Co.  v.  Evans,  66  Fed.  809. 

Connecticut.  Barr  v.  Bartram  & 
Fanton  Mfg.  Co.,  41  Conn.  506. 

Indiana.  Henderson  v.  Indiana 
Trust  Co.,  143  Ind.  561,  40  N.  E.  516; 
Clapp  v.  Allen,  20  Ind.  App.  263,  50  N. 
E.  587. 

Mississippi.  Sells  v.  Rosedale  Gro- 
cery &  Commission  Co.,  72  Miss.  590, 
17  So.  236. 

Nebraska.  Shaw  v.  Bobinson  & 
Stokes  Co.,  50  Neb.  403,  69  N.  W.  947. 

Nevada.  Nevada  Consol.  Mining  & 
Milling  Co.  v.  Lewis,  34  Nev.  500, 
126  Pac.  105. 

New  York.  Hoyt  v.  Shelden,  16  N. 
Y.    Super.   Ct.    267. 

Oregon.  Branson  v.  Oregonian  By. 
Co.,  11  Ore.  161,  2  Pac.  86. 

Tennessee.  Levins  v.  W.  O.  Peeples 
Grocery  Co.  (Tenn.  Ch.  App.),  38  S. 
W.  733. 


Evidence  held  to  support  a  finding 
that  a  mortgage  of  a  company  was 
made  in  good  faith  in  consideration 
of  an  advance  to  the  company,  there 
being  no  intent  to  hinder,  delay  or 
defraud  creditors.  Nevada  Consol. 
Mining  &  Milling  Co.  v.  Lewis,  34 
Nev.  500,  126  Pac.  105. 

W  A  mortgage  given  by  a  corpora- 
tion to  secure  a  loan  made  at  the 
time  to  the  corporation,  is  not  invalid 
as  against  existing  creditors  because 
it  is  accompanied  by  an  agreement 
that  its  execution  shall  be  concealed, 
and  that  it  shall  not  be  recorded  with- 
in the  time  prescribed  by  law,  for 
existing  creditors  are  not  injured  by 
such  agreement.  American  Trust  ft 
Savings  Bank  v.  McGettigan,  152  Ind. 
582,  71  Am.  St.  Bep.  345,  52  N.  E.  793. 

6*  Chicago,  B.  I.  &  P.  B.  Co.  v. 
Howard,  7  Wall.  (U.  S.)  392,  19  L. 
Ed.  117;  Luedecke  v.  Des  Moines 
Cabinet  Co.,  140  Iowa  223,  32  L.  B. 
A.  (N.  S.)  616,  118  N.  W.  456;  Wil- 
liams v.  Commercial  Nat.  Bank,  49 
Ore.  492,  11  L.  B.  A.  (N.  S.)  857,  91 
Pac.  443,  90  Pac.  1012.  See  Mundy  v. 
Jacques,  116  Md.  11,  81  Atl.  289. 

Evidence  held  to  warrant  a  finding 
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§  6048.  —  Illustrations  of  fraudulent  conveyances.  A  preference 
is  not  a  fraudulent  conveyance,68  but  a  fraudulent  conveyance  exists 
when  an  insolvent  corporation  transfers  all  of  its  assets  while  a  suit 
for  a  considerable  amount  is  pending  against  it,  to  which  it  appar- 
ently has  no  available  defense,  and  when  the  transaction  is  consum- 
mated by  relatives  of  the  transferee,  elected  officers  for  such  purpose, 
the  consideration  being  found  in  past  advances  not  clearly  shown.64 
Also  a  mortgage  given  by  a  corporation  to  secure  a  debt  of  its  presi- 
dent, for  which  it  is  not  liable,  is  fraudulent  as  against  the  creditors 
of  the  corporation,  although  the  president  owns  all  the  stock,  for 
this  does  not  make  the  corporation  and  the  president  the  same  in 
law.6*  A  transfer  of  accounts  for  a  past  consideration,  or  even  a 
present  inadequate  consideration,  where  the  circumstances  as  well 
as  the  books  and  instruments  themselves  indicate  that  the  transfer 
was  not  intended  to  be  absolute,  but  was  merely  to  keep  assets  from 
other  creditors,  and  as  security  to  the  assignee  must  be  held  void.66 

§  6049.  —  Colorable  transfers  of  property.  If  a  transfer  of  cor- 
porate property  is  merely  colorable,  there  being  no  visible  change  of 
ownership,  the  property  is  subject  to  the  payment  of  the  corporate 
debts.67  Thus  a  transfer  of  accounts,  where  the  books  of  account 
are  retained  by  the  corporation,  a  mere  naked  title  being  conveyed, 
is  not  valid  as  against  creditors,  if  promptly  attacked.66 

§6050.  — Right  of  creditors  to  follow  assets.  Assets  disposed 
of  fraudulently,  or  in  violation  of  the  trust  existing,  may  be  fol- 
lowed into  the  hands  of  the  transferee,69  and  if  the  transferee  has 
notice  of  the  conditions  existing,  it  has  been  held  that  he  takes  sub- 
that  a  defendant  was  an  innocent  68  Jackson  v.  Sedgwick,  189  Fed. 
transferee    before    maturity    and    for      508. 

value,   of   securities   alleged   to   have  69  Boyd  v.  Northern  Pac.  By.  Co., 

been  wrongfully  transferred  to  secure  170  Fed.  779;  Williams  v.  Commercial 
a  personal  debt  of  the  president.  Nat.  Bank,  49  Ore.  492,  11  L.  R.  A. 
Welsh  v.  First  Nat.  Bank  of  Benson,  (N.  S.)  857,  91  Pac.  443,  90  Pac.  1012. 
103  Minn.  186,  114  N.  W.  765.  Where  foreclosure  proceedings  are 

66  See  §5077,  infra.  fraudulent   and   are   consummated   in 

MLittmann  v.  Harris,  148  N.  Y.  accordance  with  a  previous  collusive 
App.  Div.  31,  131  N.  T.  Supp.  1006.      agreement  "between   bondholders   and 

66  Durlacher  v.  Frazer,  8  Wyo.  58,  stockholders,  a  creditor  can  collect  the 
80  Am.  St.  Bep.  918,  55  Pac.  306.  obligation    of    the    mortgage    against 

66  Jackson  v.  Sedgwick,  189  Fed.  the  company  which  succeeds  to  the 
508.  property.    Northern  Pacific  Ey.  Co.  v. 

67  Eggert  v.  Cleveland,  138  111.  App.      Boyd,  177  Fed.  804. 
434. 
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ject  to  an  equitable  lien  in  favor  of  the  creditors.70  Such  transfers 
may  be  set  aside  by  courts  of  equity,  on  proper  application,  and  the 
property  distributed  among  all  creditors,  pro  rata.71  When  parties 
to  a  transfer  are  both  engaged  in  a  scheme  to  defraud  creditors,  the 
fraudulent  grantee  can  have  no  credit  for  the  purchase  money  paid 
out  in  discharge  of  other  alleged  liabilities  of  the  grantor.7* 

§5051.  — Attacks  on  conveyances  or  transfers  by  existing  or 
subsequent  creditors.  General  creditors  have  no  right  to  attack 
conveyances  or  transfers  by  a  corporation  as  ultra  vires,  but  if  they 
were  creditors  at  the  time  of  the  conveyance  and  its  effect  was  to 
defraud  such  creditors,  the  transfer  may  be  attacked.78  Subsequent 
creditors  cannot  sue  to  set  a  conveyance  aside  and  reach  the  prop- 
erty, as  they  are  not  injured,  for  they  have  given  credit  to  the  debtor 
in  the  status  which  he  had  after  the  conveyance  was  made.  This  rule 
applies  to  creditors  of  corporations,  as  well  as  to  creditors  of  natural 
persons.  The  assets  of  a  corporation  are  not  held  by  it  in  trust  for 
the  benefit  of  its  creditors  in  any  such  sense  as  to  entitle  a  creditor 
to  attack  as  fraudulent  a  voluntary  conveyance  made  by  the  corpora- 
tion before  he  became  a  creditor.74  However,  if  a  debtor  disposes 
of  his  property  with  intent  to  defraud  those  to  whom  he  expects  to 
become  indebted,  tins  may  be  a  fraud  against  them,  so  as  to  entitle 
them  to  attack  the  conveyance  or  transfer.76 


70  Clevenger  v.  Galloway  &  Garri- 
son (Tex.  Civ.  App.),  104  S.  W.  914. 

71  Wilson  v.  Baker  Clothing  Co.,  25 
Idaho  378,  50  L.  R.  A.  (N.  S.)  239, 
137  Pac.  896. 

73McGovern  v.  Milwaukee  Motor 
Co.,  141  Wis.  309,  124  N.  W.  269. 

73  Brent  v.  Simpson,  238  Fed.  285; 
Gay  v.  Hudson  River  Elec.  Power  Co., 
187  Fed.  12;  Coleman  v.  Hagey,  252 
Mo.  102,  158  S.  W.  829. 

Voluntary  conveyances  are  subject 
to  attack  only  upon  the  part  of  cred- 
itors existing  at  the  time  of  the  mak- 
ing and  record  of  the  instrument. 
Morgan  Bros.  v.  Dayton  Coal  &  Iron 
Co.,  134  Tenn.  228,  Ann.  Cas.  1917  E 
42,  183  S.  W.  1019. 

74  Graham  v.  La  Crosse  &  M.  R.  Co., 
102  U.  S.  148,  26  L.  Ed.  106;  Pilsbery 
v.  Fricke,  139  La.  153,  71  So.  319; 
Morgan  Bros.  v.  Dayton  Coal  &  Iron 


Co.,  134  Tenn.  228,  Ann.  Cas.  1917  E 
42,  183  S.  W.  1019. 

76  Brent  v.  Simpson,  238  Fed.  2S5; 
Atlanta  &  Walworth  Butter  &  Cheese 
Ass'n  v.  Smith,  141  Wis.  377,  32  L. 
R.  A.  (X.  S.)  137,  135  Am.  St.  Rep. 
42,   123   N.   W.   106. 

Where  an  arrangement  is  entered 
into  between  an  insolvent  corpora- 
tion and  creditors,  by  which  the  latter 
are  put  in  control  of  the  corporation, 
and  are  given  judgment  notes  to  se- 
cure them  a  preference,  and  the 
arrangement  is  kept  secret,  its  purpose 
being  to  enable  the  corporation  to 
continue  in  business,  it  being  known 
that  such  continuance  will  necessarilv 
involve  the  obtaining  of  new  credit 
by  the  corporation,  which  cannot  be 
obtained  *f  the  facts  are  known,  the 
arrangement  constitutes  a  fraud  upon 
those    who    may    thus   be    induced    to 
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§  5052.  Conveyances,  transfers,  etc.,  to  directors  or  other  officers 
— In  general.  A  conveyance  or  transfer  of  property  to  or  for  the 
benefit  of  directors  or  other  officers  of  a  corporation  may  be  set  aside 
if  made  without  consideration  or  with  intent  to  hinder,  delay  or 
defraud  creditors.  Similarly  conveyances  made  while  the  corpora- 
tion is  insolvent,  or  in  contemplation  of  insolvency,  may  be  set  aside.78 
It  has  been  held  that  a  mortgage  given  by  a  corporation,  when  in- 
solvent, to  its  directors,  to  secure  debts  due  to  them,  will  not  be 
allowed  priority  over  a  claim  against  the  corporation  for  damages 
for  its  negligence  or  other  tort,  upon  which  suit  had  been  brought 
and  for  which  judgment  has  since  been  recovered,  and  the  judgment 


become  creditors,  although  there  may 
he  no  specific  intent  to  defraud  them, 
and  the  parties  may  believe  it  possible 
for  the  corporation  to  eventually  pay 
all  creditors  in  full.  United  States 
Rubber  Co.  v.  Ajnerican  Oak  Leather 
Co.,  96  Fed.  891,  modifying  decree 
82  Fed.  248. 

Where  the  complaining  creditors 
are  subsequent  to  the  conveyance  the 
fraudulent  intent  must  be  one  of  fact, 
not  constructive,  and  it  must  be  set 
forth  in  a  definite  manner  in  the 
pleadings.  Coleman  v.  Hagey,  252 
Mo.  102,  158  S.  W.  829. 

Under  St.  1898,  §2320,  a  transfer 
of  property  cannot  usually  be  im- 
peached for  fraud  upon  subsequent 
creditors  of  the  transferor  unless 
there  was  at  the  time  of  the  occur- 
rence mutual  intent  to  defraud  them. 
Atlanta  &  Walworth  Butter  &  Cheese 
Ass'n  v.  Smith,  141  Wis.  377,  32  L.  R. 
A.  (X.  S.)  137,  135  Am.  St.  Rep.  42, 
123  N.  W.  106. 

76  United  States.  Brent  v.  Simpson, 
238  Fed.  285. 

Alabama,  Corey  v.  Wadsworth,  99 
Ala.  68,  23  L.  R.  A.  618,  42  Am.  St. 
Rep.  29,  11  So.  350. 

Arkansas.  Ward  v.  McPherson,  87 
Ark.  521,  113  S.  W.  42. 

Illinois.  Beach  v.  Miller,  130  111. 
162,  17  Am.  St.  Rep.  291,  22  N.  E.  464. 

Maine.  Symonds  v.  Lewis,  94  Me. 
501,  48  Atl.  121. 


Maryland.  Mundy  v.  Jacques,  116 
Md.  11,  81  Atl.  289. 

Mississippi.  Millsaps  v.  Chapman, 
76  Miss.  942,  71  Am.  St.  Rep.  547,  26 
So.  369. 

Missouri.  Swentzel  v.  Franklin  Inv. 
Co.,  168  Mo.  272,  67  S.  W.  596. 

North  Carolina.  Hill  v.  Pioneer 
Lumber  Co.,  113  N.  C.  173,  21  L.  R.  A. 
560,  37  Am.  St.  Rep.  621,  18  S.  E.  107. 

Rhode  Island.  Olney  v.  Conanicut 
Land  Co.,  16  R.  I.  597,  5  L.  R.  A.  361, 
27    Am.    St.    Rep.    767,    18    Atl.    181. 

West  Virginia.  Sweeny  v.  Grape 
Sugar  Refining  Co.,  30  W.  Va.  443,  8 
Am.  St.  Rep.  88,  4  S.  E.  431. 

Evidence  held  to  show  that  a  bill  of 
sale  by  a  corporation  to  its  president 
was  given  with  the  intent  to  hinder 
and  delay  a  plaintiff  creditor,  and 
that  such  plaintiff  would  proceed 
against  the  corporation  by  attach- 
ment at  such  time.  Mundy  v. 
Jacques,  116  Md.  11,  81  Atl.  289. 

A  bill  of  sale  by  a  corporation  to  a 
president  individually,  not  acknowl- 
edged as  required  by  Code,  art.  21, 
§  41,  and  not  having  an  affidavit  by 
the  vendee  that  the  consideration  was 
true  and  bona  fide  as  therein  set 
forth,  as  required  by  section  50  of  that 
article,  held  void.  Mundy  v.  Jacques, 
116  Md.  11.  81  Atl.  289. 


8663 


§  5052] 


Private  Corporations 


[Ch.  62 


creditor  in  such  a  case  may  sue  in  equity  to  set  the  mortgage  aside 
and  subject  the  property  to  the  satisfaction  of  the  judgment.77  Also, 
a  mortgage  given  to  a  director  and  kept  from  record  until  the  cor- 
poration becomes  insolvent  will  be  held  void  as  against  other  credi- 
tors,78 and  a  lease  of  a  quarry  given  by  a  corporation  to  its  principal 
officer,  may  be  set  aside  as  fraudulent.79  If  a  proceeding  is  brought 
to  set  aside  a  fraudulent  conveyance,  the  defense  cannot  be  inter- 
posed that  the  conveyance  was  unauthorized,80  and  if  a  transfer  is 
authorized,  it  can  be  assailed  only  when  without  consideration  and 
in  fraud  of  creditors.81  In  such  a  case,  if  the  property  transferred 
to  an  officer  is  a  pledge  of  securities,  such  pledge  may  be  considered 
uninterrupted,  though  the  debt  involved  was  changed  in  form.88 
The  matter  of  fraudulent  conveyances  is  closely  allied  to  that  of  pref- 
erences, prohibited  in  most  jurisdictions  when  the  corporation  is  in- 
solvent.88 

The  doctrine  which  prevents  directors  from  binding  a  corporation 
by  a  contract  in  which  they  have  an  interest  adverse  to  that  of  the 
corporation,  does  not  of  itself  give  the  creditors  of  the  corporation 
the  right  to  attack  such  a  transaction  in  cases  where  the  corporation 
or  its  stockholders  could  attack  it.  The  fiduciary  relation  existing 
between  the  corporation  and  the  directors  does  not  authorize  creditors 
to  attack  a  transfer  regardless  of  the  fairness  or  unfairness  of  the 
transaction,  but,  in  order  that  they  may  impeach  it,  they  must  show 
that  the  corporation  was  insolvent  at  the  time  of  the  transaction,  or 
that  it  was  entered  into  with  intent  to  hinder,  delay  or  defraud 
them.84 

§  5053.  —  Compensation  to  officers.  Under  the  general  rule  pre- 
venting the  diversion  of  corporate  assets  to  either  stockholders  or 
officers,  a  proposition  to  pay  large  salaries  to  officers  regardless  of 
earnings,  by  a  company  which  continues  to  lose  business  and  increase 
its  liabilities,  is  fraudulent  both  as  against  the  corporation  and  its 
creditors.88 


TTOlney  v.  Conanicut  Land  Co.,  16 
R.  I.  597,  5  L.  R.  A.  361,  27  Am.  St. 
Rep.  767,  18  Atl.  181. 

78  Montgomery  v.  Phillips,  53  N.  J. 
Eq.  203,  31  Atl.  622. 

79  Ward  v.  McPherson,  87  Ark.  521, 
113  S.  W.  42. 

SOSwentzel  v.  Franklin  Tnv.  Co., 
168  Mo.  272,  67  S.  W.  596. 

81  Brent  v.  Simpson,  238  Fed.  285. 


88  Brent  v.  Simpson,  238  Fed.  285. 

83  See  the  cases  in  the  note  previous. 
See  also  §  5074  et  seq.,  infra. 

84 O'Connor  Min.  &  Mfg.  Co.  v. 
Coosa  Furnace  Co.,  95  Ala.  614,  36 
Am.  St.  Rep.  251,  10  So.  290;  See 
also  Crumble  v.  Mulvaney,  21  Colo. 
203,  40  Pac.  499. 

88  Williams  v.  McClave,  85  N.  Y. 
Misc.  184,  148  N.  Y.  Supp.  93. 
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§5054.  — Transfer  of  assets  to  other  corporations  or  to  a  part- 
nership. Existing  indebtedness  of  an  insolvent  corporation  is  as- 
sumed when  all  of  its  assets  are  purchased  by  another  corporation 
with  knowledge  of  the  indebtedness.86  Such  liability  results  under 
the  trust-fund  doctrine,87  and  the  rule  as  to  fraudulent  conveyances 
applies  when  property  is  transferred  with  intent  to  hinder,  delay  or 
defraud  creditors.88  Thus,  the  rule  as  to  fraudulent  conveyances 
applies  when  the  members  of  a  corporation  form  a  new  corporation, 
and  cause  a  transfer  to  it  of  all  the  assets  of  the  old  corporation  with- 
out consideration,  or  without  any  other  consideration  than  an  assump- 
tion by  the  new  corporation  of  all  the  debts  of  the  old  corporation.89 
Also,  where  the  directory  and  chief  officers  of  a  buying  and  selling 
corporation  are  practically  identical,  a  transfer  of  assets  is  presump- 
tively fraudulent,  although  such  presumption  is  one  of  fact  which  may 
be  overcome  by  clear  proof  that  the  officers  acted  with  impartiality 
and  absolute  fairness.90  If  a  corporation  transfers  all  or  a  portion 
of  its  assets  to  a  new  corporation,  and  makes  no  provision  for  the 
payment  of  its  debts,  so  that  creditors  are  defrauded,  the  transaction 
is  constructively  fraudulent.    There  being  no  provision  for  the  pay- 


•*  Northern  Pac.  By.  Co.  v.  Boyd, 
177  Fed.  804. 

•7 Sweeney  v.  Heap  O'Brien  Min. 
Co.,  194  Mo.  App.  140,  186  S.  W.  739. 

MSee  Kemp  v.  Able  Realty  Main- 
tenance Co.,  174  N.  Y.  App.  Div.  242, 
160  N.  T.  Snpp.  1055;  Teague  v. 
Bidgway  Co.,  145  N.  Y.  App.  Div. 
277,  130  N.  Y.  Supp.  84. 

Where  a  plaintiff  recovered  a  ver- 
dict against  an  insolvent  realty  com- 
pany, which  on  the  same  day  sold  its 
interest  in  certain  accounts  to  an- 
other corporation,  the  consideration 
being  part  cash  and  partly  the  satis- 
faction and  cancellation  of  a  note, 
it  would  seem  that  a  prima  facie  case 
was  made  for  setting  aside  the  trans- 
fer because  of  inadequate  considera- 
tion and  because  the  attorney  for  the 
realty  company  was  also  acting  for 
the  purchasing  company.  Kemp  v. 
Able  Realty  Maintenance  Co.,  174  N. 
Y.  App.  Div.  242,  160  N.  Y.  Supp, 
1055. 

t»  United  States,  Chicago,  M.  &  St. 
P.  B.  Co.  v.  Chicago  Third  Nat.  Bank, 


134  U.  S.  276,  33  L.  Ed.  900;  Brum 
v.  Merchants'  Mut.  Ins.  Co.,  16  Fed. 
140;  Hibernia  Ins.  Co.  v.  St.  Louis 
&  N.  O.  Transp.  Co.,  4  McCrary  432, 
13  Fed.  516. 

Alabama.  Metcalf  v.  Arnold,  110 
Ala.  180,  55  Am.  St.  Bep.  24,  20  So. 
301. 

Michigan.  Grenell  v.  Detroit  Gas 
Co.,  112  Mich.  70,  70  N.  W.  413. 

Missouri.  Barrie  v.  United  Bys. 
Co.  of  St.  Louis,  125  Mo.  App.  96,  102 
S.  W.  1078. 

Nebraska.  Austin  v.  Tecumseh  Nat. 
Bank,  49  Neb.  412,  35  L.  B.  A.  444, 
59  Am.  St.  Bep.  543,  68  N.  W.  628. 

New  York.  Cole  v.  Millerton  Iron 
Co.,  133  N.  Y.  164,  28  Am.  St.  Bep. 
615,  30  N.  E.  847. 

Pennsylvania.  Montgomery  Web 
Co.  v.  Dienelt,  133  Pa.  St.  585,  19 
Am.  St.  Bep.  663,  19  Atl.  428. 

Tennessee.  Vance  v.  McNabb  Coal 
ATloke  Co.,  92  Tenn.  47,  20  S.  W.  424. 

90  Barrie  v.  United  Bys.  Co.  of  St. 
Louis,  125  Mo.  App.  96,  102  S.  W. 
1078. 
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ment  of  the  debts,  the  transferee  is  charged  with  notice  by  the  very 
circumstances  of  the  transaction  and  takes  the  assets  cum  onere.91 
Under  a  statute  as  to  fraudulent  conveyances,  a  transfer  of  all  the 
assets  of  a  corporation  to  another  corporation  is  fraudulent  as  to 
creditors,  even  though  the  purchaser  did  not  know  of  the  seller's 
insolvency,  when  no  provision  is  made  for  the  payment  of  debts.92 

The  purchasing  company  is  not  liable  where  the  evidence  shows 
payment  of  a  full  and  adequate  consideration  for  the  assets  taken, 
and  that  the  creditors  were  not  defrauded,98  and  a  charge  that  a 
transfer  of  assets  is  a  fraudulent  conveyance  is  not  supported  when 
the  evidence  shows  that  such  transfer  was  planned  by  the  creditors 
for  their  benefit,  nothing  being  reserved  for  the  stockholders  and  offi- 
cers.9* An  assumption  of  indebtedness  by  a  corporation  in  considera- 
tion of  a  deed  is  a  valuable  consideration,  so  as  to  remove  such  a 
transaction  from  the  operation  of  a  statute  prohibiting  fraudulent 
conveyances.96    A  purpose  to  transfer  property  of  a  domestic  corpo- 


91  In  re  Jamaica  Slate  Roofing  & 
Supply  Co.,  200  Fed.  460;  Williams 
v.  Commercial  Nat.  Bank,  49  Ore. 
492,  11  L.  R.  A.  (N.  S.)  857,  91  Pac. 
443,  90  Pac.  1012. 

Where  half  of  the  property  of  an 
insolvent  corporation  was  sold  to  a 
person,  and  the  business  being  unsuc- 
cessful, a  new  corporation  was  formed, 
the  purchaser  of  the  property  of  the 
old  corporation  contributing  such 
property  and  the  stockholders  of  the 
old  company  contributing  the  re- 
mainder, the  transaction  was  fraudu- 
lent, and  the  dominating  stockholders 
of  the  old  corporation,  who  effected 
the  sale,  would  be  required  to  ac- 
count for  the  consideration  received. 
In  re  Jamaica  Slate  Roofing  &  Supply 
Co.,  200  Fed.  460. 

92Ballinger's  Ann.  Codes  &  St. 
§4265;  Tacoma  Ledger  Co.  v.  West- 
ern Home  Bldg.  Ass'n,  37  Wash.  467, 
79  Pac.  992. 

98  Graham  Paper  Co.  v.  Sheridan 
Pub.  Co.,  172  Mo.  App.  495,  158  S.  W. 
92;  Warren  v.  Mayer  Fertilizer  & 
Junk  Co.,  145  Mo.  App.  558,  122  S.  W. 
1087. 

Evidence   held   not   to  show   actual 


fraud  in  the  sale  of  a  manufacturing 
business  by  a  corporation,  the  price 
being  fair,  and  there  being  no  ad- 
vantage to  the  corporation  except  the 
reduction  of  its  debts,  upon  which  its 
directors  and  managers  were  per- 
sonally liable.  Fifth  Third  Nat.  Bank 
v.  Johnson,  219  Fed.  89. 

Evidence  held  insufficient  to  show 
that  a  corporation  was  fraudulently 
organized  for  the  purpose  of  purchas- 
ing a  stock  of  goods  of  a  partnership, 
it  appearing  that  all  of  the  capital 
stock  was  paid  in  before  the  pur- 
chase of  the  goods  of  the  said  part- 
nership, and  that  the  consideration 
agreed  upon  was  actually  paid  to  the 
partnership  for  the  goods  bought.  Fos- 
ter v.  Hip  Lung  Ying  Kee  &  Co.,  243 
111.  163,  90  N.  E.  375. 

94  Wheeler  v.  Acme  Harvesting 
Mach.  Co.,  175  111.  App.  69. 

Transaction  was  not  constructively 
fraudulent,  because  the  book  value  of 
the  corporation's  assets  exceeded  its 
liabilities,  where  it  was  evident  that 
the  real  value  thereof  was  much  less. 
Wheeler  v.  Acme  Harvesting  Mach. 
Co.,  175  111.  App.  69. 

96  Civ.    Code,    §3442;    Manning    v. 
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ration  to  a  foreign  corporation,  in  order  that  threatened  litigation 
might  be  conducted  in  the  United  States  courts  is  not  fraudulent  or 
even  improper.96  The  liability  of  the  purchasing  company,  when  es- 
tablished, extends  only  to  the  value  of  the  property  acquired,97  or  to 
the  extent  of  the  value  of  the  interest  secured  by  stockholders  of  a  sell- 
ing company,  in  excess  of  the  value  of  the  interest  received  by  general 
creditors.98  "When  assets  of  a  corporation  are  transferred  to  a  part- 
nership, the  creditor  may  have  a  lien  upon  such  assets,  but  the  part- 
ners cannot  be  held  personally  liable  for  the  debt,  as  the  assets  may 
be  reached  by  the  creditor  only  upon  the  theory  that  he  was  entitled 
to  payment  out  of  such  assets.99  A  corporation  cannot  claim  that  it 
is  a  bona  fide  purchaser  without  notice  when  it  buys  the  property 
of  another  corporation  with  its  own  stock  at  a  par  valuation  and  it  is 
worth  only  half  of  that  amount,  part  of  the  stock  Jbeing  issued  to  the 
selling  directors  with  the  other  part  being  retained  to  pay  debts  of 
the  seller.1  The  legal  fiction  of  distinct  corporate  existence  may  be 
disregarded  where  a  corporation  is  organized  and  controlled  in  such 
a  manner  as  to  be  merely  an  instrumentality  or  adjunct  of  another 
corporation.8  Accordingly  where  a  subsidiary  company  takes  over 
the  assets  of  another  subsidiary  company  to  defeat  the  claims  of  credi- 
tors, it  will  be  held  liable  for  such  claims.  In  such  a  case  the  main 
company  is  not  entitled  to  share  in  the  assets  of  the  subsidiary  com- 
pany to  the  exclusion  of  the  creditors,  but  is  liable  to  such  creditors 
for  the  amount  of  their  claims,  as  well  as  the  subsidiary  company.8 
Directors  may  be  held  liable  for  distributing  proceeds  received  among 
stockholders  without  providing  for  the  payment  of  the  creditors,* 
and  such  liability  cannot  be  avoided  by  directors  who  go  through 
the  form  of  "setting  aside  a  fund"  to  pay  the  creditors.5 

In  the  case  of  a  transfer  of  negotiable  paper  to  another  corpora- 
tion for  the  purpose  of  paying  an  officer's  indebtedness,  the  transferee 


App  Consol.   Gold  Min.  Co.,  171  Cal. 
610,  154  Pac.  301. 

96  Manning  v.  App  Consol.  Gold 
Min.  Co.,  171  Cal.  610,  154  Pac.  301. 

97  Sharpies  Co.  v.  Harding  Cream- 
cry  Co.,  78  Neb.  795,  11  L.  R.  A.  (N. 
S.)   863,  111  N.  W.  783. 

•S  Western  U.  Tel.  Co.  v.  United 
States  &  Mexican  Trust  Co.,  221  Fed. 
545. 

W  Midland  County  Saw  Bank  v. 
T.  C.  Prouty  Co.,  158  Mich.  656,  133 
Am.  St.   Rep.   401,   123   N.   W.  549. 


1  Mclver  v.  Young  Hardware  Co., 
144  N.  C.  478,  119  Am.  St.  Rep.  970, 
57  S.  E.  169. 

2  Hunter  v.  Baker  Motor  Vehicle 
Co.,  225  Fed.  1006. 

8  Hunter  v.  Baker  Motor  Vehicle 
Co.,  225  Fed.  1006. 

4Darcy  v.  Brooklyn  &  N.  Y.  Ferry 
Co.,  127  X.  Y.  App.  Div.  167,  111  N. 
Y.  Supp.  514. 

SShalek  v.  Jetter,  171  N.  Y.  App. 
Div.  364,  155  N.  Y.  Supp.  975. 
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will  be  held  a  bona  fide  holder,  and  its  title  can  only  be  impeached 
upon  proof  of  knowledge  of  intended  fraud,  or  such  facts  as  show 
that  the  transferee  acted  in  bad  faith.  The  question  of  the  title 
acquired  by  a  transferee  for  value  of  negotiable  paper,  is  quite  dif- 
ferent from  the  question  of  title  acquired  by  an  assignee  of  personal 
or  real  assets.  In  the  latter  case  the  title  which  the  vendee  gets  is 
ordinarily  only  the  title  of  his  vendor,  and  in  the  former  case  the 
question  is  as  to  the  apparent  right  to  transfer.6 

Under  a  statute  expressly  prohibiting  the  directors  of  a  corpora- 
tion from  dividing,  withdrawing  or  paying  any  part  of  the  capital 
to  the  stockholders,  when  a  corporation  conveys  property  represent- 
ing its  capita]  stock  to  another  corporation  in  consideration  of  a  part 
of  the  stock  of  the  latter,  such  stock  becomes  a  part  of  its  capital, 
within  such  a  statute,  and  cannot  be  distributed  among  its  stock- 
holders.7 

Fraudulent  conveyances  may  take  the  form  of  mortgages,*  and 
the  property  may  be  conveyed  by  a  foreclosure  sale,9  or  a  lease  and 
sale  of  property  may  be  fraudulent.10  A  lease  and  sale  of  property 
by  an  insolvent  company  to  another  corporation  pursuant  to  a  plan 
of  reorganization  adopted  by  bondholders  and  directors,  through  a 
fraudulent  transfer  of  property,  will  not  be  held  a  wilful  trespass 
warranting  the  application  of  the  strict  rule  of  accounting  that  the 
insolvent  be  awarded  the  return  or  value  of  the  property  and  assets 


6  Ward  v.  City  Trust  Co.,  117  N.  Y. 
App.  Div.  130,  102  N.  Y.  Supp.  50. 

7  Kohl  v.  Lilienthal,  81  Cal.  378, 
6  L.  R.  A.  520,  22  Pac.  689,  20  Pac. 

401. 

•  Where  one  corporation  mortgages 
its  property  to  secure  the  debt  of 
another,  composed  of  the  same  mem- 
bers, the  contract,  being  thus  purely 
gratuitous,  will  be  presumed  to  have 
been  made  in  fraud  of  its  creditors, 
unless  it  be  shown  that,  at  the  time  of 
its  making,  the  corporation  had  more 
than  twice  the  amount  represented 
by  the  mortgage  over  and  above  the 
amount  of  its  debts.  Pilsbery  v. 
Fricke,  139  La.  153,  71  So.  349. 

9  A  purchase,  through  a  foreclosure 
sale  or  otherwise,  of  the  property  of 
an  insolvent  corporation  by  a  new  cor- 
poration, pursuant  to  a  plan  or  scheme 


whereby  the  stockholders  thereof,  by 
receipt  of  stock  or  bonds  of  the  new 
company  or  otherwise,  receive  bene- 
fits equal  to  or  greater  than  those  re- 
ceived by  or  refused  by  general  credi- 
tors, is  fraudulent.  Western  U.  Tel. 
Co.  v.  United  States  Mexican  Trust 
€o.,  221  Fed.  545. 

10  A  lease  and  bill  of  sale  made  by 
an  insolvent  company  to  another  cor- 
poration within  four  months  of  an  ad- 
judication in  bankruptcy  held  given 
with  the  intent  to  hinder,  delay  or 
defraud  creditors,  the  purchaser  not 
being  a  buyer  in  good  faith  and  not 
giving  any  present  appropriate  con- 
sideration therefor,  wherefore  the 
transaction  was  void  under  section 
67  (e)  of  the  Bankruptcy  Act.  In 
re  Medina  Quarry  Co.,  179  Fed.  929. 
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and  profits,  without  making  allowance  to  the  purchasing  company  for 
its  expenditures  by  which  the  profits  were  earned.11 

§5055.  Withdrawal  of  assets  by  stockholders — Rule  in  general. 
Stockholders  of  an  insolvent  corporation  cannot  participate  in  the 
distribution  of  its  assets  until  the  claims  of  creditors  are  paid.  If 
the  assets  or  capital  are  distributed  to  stockholders,  either  directly 
or  indirectly,  or  if  the  stockholders  are  allowed  to  withdraw  assets 
leaving  creditors  unpaid,  they  may  be  compelled  to  repay  what  they 
have  received,  at  the  suit  of  creditors,  or  of  a  receiver,  assignee  or 
trustee  representing  them.18    The  withdrawal  of  assets  leaving  debts 


11  In  re  Medina  Quarry  Co.,  179 
Fed.  929. 

12  United  States.  Chicago,  B.  I.  & 
P.  R.  Co.  v.  Howard,  7  Wall.  392,  19 
L.  Ed.  117;  Weston  Electrical  Instru- 
ment Co.  v.  Empire  Electrical  Instru- 
ment Co.,  166  Fed.  867;  Moffat  v. 
Smith,  101  Fed.  771;  Chattanooga,  R. 
&  C.  R.  Co.  v.  Evans,  66  Fed.  809; 
Wood  v.  Dummer,  3  Mason  308,  Fed. 
Cas.  No.  17,944. 

Alabama.  Hall  v.  Henderson,  126 
Ala.  449,  61  L.  R.  A.  621,  85  Am.  St. 
Rep.  53,  28  So.  531. 

Arkarman  Lefker  v.  Harner,  123 
Ark.  575,  L.  R.  A.  1916  F  281,  186  S. 
W.  75. 

California.  Groover  v.  Pacific  Coast 
Sav.  Society,  164  Cal.  67,  43  L.  R.  A. 
(N.  S.)  874,  Ann.  Cas.  1914  B  1261, 
127  Pac.  495. 

Connecticut.  Buck  v.  Ross,  68  Conn. 
29,  57  Am.  St.  Rep.  60,  35  Atl.  763. 

Illinois,  Standard  Distilling  &  Dis- 
tributing Co.  v.  Springfield  Coal  Min- 
ing 6  Tile  Co.,  239  111.  600,  88  N.  E. 
236;  Singer  v.  Hutchinson,  183  111. 
606,  75  Am.  St.  Rep.  133,  56  N.  E. 
388;  Commercial  Nat.  Bank  v.  Burch, 
141  111.  519,  33  Am.  St.  Rep.  331,  31 
N.  E.  420;  Clapp  v.  Peterson,  104 
111.  26. 

Iowa.  Luedecke  v.  Des  Moines  Cab- 
inet Co.,  140  Iowa  223,  32  L.  R.  A. 
(N.  S.)  616,  118  N.  W.  456. 


Maine.  In  re  Brockway  Mfg.  Co., 
89  Me.  121,  56  Am.  St.  Rep.  401,  35 
Atl.  1012. 

Maryland.  Cantor  v.  Baltimore 
Overall  Mfg.  Co.,  121  Md.  65,  87  Atl. 
1115. 

Missouri.  Shields  v.  Hobart,  172 
Mo.  491,  95  Am.  St.  Rep.  529,  72  S. 
W.  669;  Missouri  Lead  Mining  & 
Smelting  Co.  v.  Reinhard,  114  Mo.  218, 
35  Am.  St.  Rep.  746,  21  S.  W.  488. 

Nebraska.  Lingle  v.  Farmers'  Mut. 
Tel.  Co.,  101  Neb.  753,  164  N.  W.  1052. 

New  Jersey.  Morse  v.  Metropolitan 
S.  S.  Co.,  87  N.  J.  Eq.  217,  100  AtL 
219. 

New  York,  Bartlett  v.  Drew,  57  N. 
Y.  587. 

Oregon.  Williams  v.  Commercial 
Nat.  Bank,  49  Ore.  492,  11  L.  R.  A. 
(N.  S.)  857,  91  Pac:  443,  90  Pac. 
1012. 

South,  Dakota.  Adams  &  Westlake 
Co.  v.  Deyette,  5  S.  D.  418,  49  Am.  St. 
Rep.  887,  59  N.  W.  214,  8  S.  D.  119, 
31  L.  R.  A.  497,  59  Am,  St.  Rep.  751, 
65  N.  W.  471. 

England.  Guineas  v.  Land  Corpora- 
tion of  Ireland,  22  Ch.  Div.  349. 

If  any  part  of  the  capital  Btock  of 
a  building  and  loan  association  is  di- 
verted from  the  claims  of  creditors 
generally,  and  used  for  the  benefit  of 
stockholders,  it  is  a  misuse  of  trust 
funds    and     unlawful.      Groover    v. 
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unpaid  is  contrary  to  fundamental  principles18  and  has  been  des- 
ignated as  a  fraud  on  creditors,  having  its  basis  upon  the  trust- 
fund  doctrine.14  Stockholders  are  conclusively  presumed  to  know 
the  quasi  trust-fund  character  which  attaches  to  the  property  rep- 
resenting its  capital  stock,  and  when  it  is  illegally  distributed  among 
them  or  paid  to  one  or  more  of  them,  in  fraud  of  the  rights  of  credi- 
tors, they  become  trustees,  for  all  practical  purposes.15  The  assets 
received  are  regarded  in  equity  as  the  property  of  the  corporation 
and  subject  to  the  claims  of  creditors,10  and  the  stockholders  cannot 
escape  liability  on  the  ground  that  they  are  innocent  purchasers.17 
Neither  can  such  stockholders  defend  an  action  to  subject  property 
received  to  the  claims  of  creditors,  by  showing  that  they  contributed 
individual  rights  to  induce  the  corporation  to  exchange  its  assets  for 
other  property,  which  they  received.1* 

86056.  — Payment  of  dividends.  Dividends  can  be  paid  only 
out  of  the  profits  or  the  net  increase  of  the  capital  of  a  corporation, 
and  cannot  be  drawn  out  of  the  capital  contributed  by  shareholders 
to  carry  on  the  company's  business.19  Accordingly,  the  stockholders 
cannot  participate  in  the  distribution  of  assets,  or  any  part  of  them, 


Pacific  Coast  Sav.  Society,  164  Gal. 
67,  43  L.  B.  A.  (N.  S.)  874,  Ann. 
Cas.  1914  B  1261,  127  Pac.  495. 

15  Shields  v.  Hobart,  172  Mo.  491, 
95  Am.  St.  Rep.  529,  72  S.  W.  669. 

14  Weston  Electrical  Instrument  Go. 
v.  Empire  Electrical  Instrument  Co., 
166  Ted.  867;  Barnard  Mfg.  Co.  v. 
Balston  Milling  Co.,  71  Wash.  659, 
129  Pac.  389. 

1*  Morse  v.  Metropolitan  S.  S.  Co., 
87  N.  J.  Eq.  217,  100  Atl.  219. 

Assets  of  a  corporation  are  the  com- 
mon pledge  of  its  creditors  and  must 
be  first  devoted  to  their  payment  be- 
fore any  other  disposition  can  law- 
fully be  made  of  them.  Pilsbery  v. 
Fricke,  139  La.  153,  71  So.  349. 

16  Standard  Distilling  &  Distribut- 
ing Co.  v.  Springfield  Goal  Mining  & 
Tile  Co.,  239  111.  600,  88  N.  E.  236. 

Where  a  person,  whether  a  stock- 
holder or  not,  receives  the  assets  of 
a  corporation  upon  its  liquidation, 
whether  insolvent  or  not,  if  it  leaves 


the  corporation  without  assets  with 
which  it  can  be  made  to  respond  to  its 
creditors,  and  a  suit  is  brought  to 
reach  such  assets  or  their  value,  the 
person  should  be  required  to  respond 
to  the  full  amount  of  the  assets  re- 
ceived. Williams  v.  Commercial  Nat. 
Bank,  49  Ore.  492,  11  L.  B.  A.  (N. 
S.)   857,  91  Pac.  443,  90  Pac.  1012. 

17  Commercial  Nat.  Bank  v.  Burch, 
141  111.  519,  33  Am.  St.  Bep.  331,  31 
N.  E.  420. 

Knowledge  of  a  scheme  by  which  a 
complainant  was  to  relocate  mining 
claims  owned  by  a  corporation,  at  the 
instance  of  one  stockholder  and  with 
the  connivance  of  others,  held  suffi- 
cient to  put  the  complainant  on  notice 
that  the  transaction  was  with  intent 
to  defraud  creditors.  Wailes  v. 
Davies,  158  Fed.  667. 

lSIdngle  v.  Farmers'  Mut.  Tel.  Co., 
101  Neb.  753,  164  N.  W.  1052. 

19  Shields  v.  Hobart,  172  Mo.  491, 
95  Am.  St.  Bep.  529,  72  S.  W.  669. 
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although  in  the  form  of  dividends,  when  there  are  no  surplus  profits 
available  for  the  payment  of  dividends.80  Such  an  act  has  been  held 
a  fraud  upon  creditors  who  contract  with  the  corporation  on  the  faith 
of  its  capital  stock,81  and  is  a  violation  of  the  rule  that  the  assets 
are  a  trust  fund  for  the  benefit  of  creditors.88  In  fact,  under  the 
trust-fund  theory,  it  has  been  held  that  the  payment  of  dividends  is 
not  justified  even  when  the  assets  remain  equal  to  the  liabilities. 
The  capital  cannot  be  depleted  to  the  very  point  of  insolvency.88 
Any  dividend  paid  while  a  corporation  is  insolvent  is  paid  out  of 
its  capital  stock,84  and  such  dividends  are  recoverable  by  the  credi- 
tors, or  for  their  benefit86 

As  to  dividends  paid  out  of  the  capital  assets  of  corporations 
which  are  going  concerns,  being  received  by  shareholders  who  act  in 
good  faith  and  have  no  notice  that  they  are  not  paid  from  the  net 
profits,  it  has  been  held  that  such  dividends  are  not  recoverable  for 
the  benefit  of  creditors  even  though  the  corporation  is  subsequently 
adjudged  bankrupt.86  The  Supreme  Court  of  the  United  States  has 
held  that  the  trust-fund  doctrine  does  not  apply  to  such  a  case,87 


90  United  State*  Wood  v.  Dummer, 
3  Mason  308,  Fed.  Cas.  No.  17,944. 

Illinois,  dinger  v.  Hutchinson,  183 
HI.  606,  75  Am.  St.  Bep.  133,  56  N. 
E.  388. 

Indiana.  Frieke  v.  Angemeier,  53 
Ind.  App.  140,  101  N.  E.  329. 

Kentucky.  Grant  v.  Bobs,  100  Ky. 
44,  37  S.  W.  263. 

Missouri  Shields  v.  Hobart,  172 
Mo.  491,  95  Am.  St.  Bep.  529,  72  S. 
W.  669. 

New  Jersey.  Williams  v.  Boiee,  38 
N.  J.'jBq.  364. 

New  York.  Bartlett  v.  Drew,  57  N. 
Y.  587. 

West  Virginia.  Benedum  v.  First 
Citizens '  Bank,  72  W.  Va.  124,  78  S. 
E.  656. 

» Shields  v.  Hobart,  172  Mo.  491, 
95  Am.  St.  Bep.  529,  72  S.  W.  669. 
See  Cottrell  v.  Albany  Card  &  Paper 
Mfg.  Co.,  142  N.  Y.  App.  Div.  148, 
126  N.  Y.  Snpp.  1070. 

**  Montgomery  v.  Whitehead,  40 
Colo.  320,  11  L.  B.  A.  (N.  S.)  230,  90 
Pac  509. 


S3  Cottrell  v.  Albany  Card  &  Paper 
Mfg.  Co.,  142  N.  Y.  App.  Div.  148, 
126  N.  Y.  Supp.  1070. 

M  Frieke  v.  Angemeier,  53  Ind.  App. 
140,  101  N.  E.  329. 

Kin  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  dividends  paid 
after  insolvency  (under  Kirby's  Dig. 
§§861,  862),  evidence  held  to  show 
that  the  eorporation  was  insolvent 
when  the  dividend  was  declared  and 
that  the  directors  were  aware  of  the 
fact  when  they  ordered  the  dividend 
paid.  Penzel  v.  Townsend,  128  Ark. 
620,   195  S.  W.  25. 

96  Batcliff  v.  Clendenin,  232  Fed.  61; 
Great  Western  Min.  &  Mfg.  Co.  v. 
Harris,  128  Fed.  321;  Carlisle  v.  Ott- 
ley,  143  Ga.  797,  L.  B.  A.  1917  C  393, 
Ann.  Cas.  1917  A  573,  85  S.  E.  1010. 
See  Mills  v.  Hendershot,  70  N.  J.  Eq. 
258,  62  AtL  542. 

«7MeDonald  v.  Williams,  174  U.  S. 
397,  43  L.  Ed.  1022. 

Beeovery  of  dividends  paid  by  sol- 
vent corporation  on  trust-fund  theory, 
see  §5030,  supra. 
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and  it  may  also  be  noted  that  such  payments  cannot  be  objected  to 
by  subsequent  creditors  who  will  be  held  to  have  contracted  on  the 
faith  of  the  reduced  capital.*8 

Under  some  statutes,  directors  of  a  bank  who  are  grossly  negligent 
in  attending  to  their  duties  are  liable  for  all  the  debts  of  the  cor- 
poration for  declaring  dividends  when  the  bank  is  insolvent.*8 

§  5057.  —  Purchase  of  stock  by  corporation.  The  rule  prohibit- 
ing the  withdrawal  of  assets  by  stockholders  to  the  injury  of  credi- 
tors, applies  where  a  corporation  purchases  or  accepts  a  surrender 
of  shares  of  its  stock,  and  pays  therefor  out  of  the  assets  of  the 
company.80  Such  a  transaction  may  be  avoided  at  the  instance  of 
creditors,  or  a  receiver,  assignee  or  trustee  representing  them,  and  is 
considered  a  fraud  upon  creditors,  when  the  corporation  owes  debts, 
becomes  insolvent  by  reason  of  the  transaction,  or  is  insolvent.81 


M  See    Montgomery    v.   Whitehead,      Burch,  141  HI.  519,  33  Am.  St.  Rep. 


40  Colo.  320,  11  L.  R.  A.  (N.  S.)  230, 
90  Pac.  509. 

*9Ky.  St.  §§538,  548,  583,  596,  598; 
Cunningham  v.  Shellman,  164  Ky.  584, 
175  S.  W.  1045. 

Under  Ky.  St.  §  548,  providing  that 
directors  of  a  bank  shall  be  liable  for 
all  debts  of  the  corporation  when  they 
declare  dividends,  when  the  bank  is 
insolvent,  all  directors  who  receive 
dividends  that  are  declared  are  joint- 
ly and  severally  individually  liable  for 
all  the  debts  of  the  corporation.  Cun- 
ningham v.  Shellman,  164  Ky.  584, 175 
S.  W.  1045. 

80  United  States.  Coleman  v.  Tepel, 
230  Fed.  63;  Moffat  v.  Smith,  101  Fed. 
771. 

Alabama.  Sherrill  v.  Hutson,  187 
Ala.  189,  65  So.  538;  Hall  v.  Hender- 
son, 126  Ala.  449,  61  L.  R.  A.  621, 
85  Am.  St.  Rep.  53,  28  So.  531. 

Arkansas.  Lefker  v.  Harner,  123 
Ark.  575,  L.  R.  A.  1916  F  281,  186 
8.  W.  75. 

Connecticut.  Buck  v.  Ross,  68  Conn. 
29,  57  Am.  St.  Rep.  60,  35  Atl.  763; 
Crandall  v.  Lincoln,  52  Conn.  73,  52 
Am.  Rep.  560. 

Illinois.     Commercial  Nat.  Bank  v. 


331,  31  N.  E.  420;  Clapp  v.  Peterson, 
104  HI.  26. 

Michigan.  Clark  v.  E.  C.  Clark 
Mach.  Co.,  151  Mich.  416,  115  N.  W. 
416. 

Mississippi.  First  Nat.  Bank  of 
Laurel  v.  Pearson,  109  Miss.  638,  68 
So.  921. 

North  Carolina.  Pender  v.  Speight, 
159  N.  C.  612,  75  S.  E.  851;  Weaver 
Power  Co.  v.  Elk  Mountain  Mill  Co., 
154  N.  C.  76,  69  S.  E.  747. 

Pennsylvania.  See  Coleman  v.  Te- 
pel, 230  Fed.  63. 

South  Dakota.  Adams  &  Westlake 
Co.  v.  Deyette,  5  S.  D.  418,  49  Am. 
St.  Rep.  887,  59  N.  W.  214,  8  S.  D. 
119,  31  L.  R.  A.  497,  59  Am.  St.  Rep. 
751,  65  N.  W.  471. 

Where  a  note  is  given  by  a  corpora- 
tion for  its  own  stock,  the  right  to  en- 
force payment  out  of  the  assets  of  the 
corporation  depends  upon  the  exist- 
ence of  surplus  profits.  In  re  Fech- 
iheimer  Fishel  Co.,  212  Fed.  357. 

SI  Sherrill  v.  Hutson,  187  Ala.  189, 
65  So.  538;  First  Nat.  Bank  of  Laurel 
v.  Pearson,  109  Miss.  638,  68  So.  921. 

Capital  stock  of  a  corporation  is  a 
fund  set  apart  to  pay  the  debts  of 
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Also,  such  a  transaction  is  a  violation  of  the  trust-fund  theory.8* 
In  either  event  the  property  transferred  or  the  proceeds  received 
may  be  pursued  by  creditors.88  A  corporation  has  no  right  to  carry 
its  stock  as  between  itself  and  creditors  as  a  liability,  as  the  stockhold- 
ers are  not  entitled  to  be  paid  or  to  receive  assets  until  the  creditors 
are  paid  in  full.84 

In  a  broader  sense,  some  decisions  hold  purchases  of  stock  by  a 
corporation  inherently  illegal.  The  weight  of  authority,  however, 
upholds  such  purchases,  provided  that  the  transaction  is  made  in 
good  faith  and  does  not  prejudice  the  rights  of  creditors.85  The 
doctrine  that  a  corporation's  purchase  of  its  own  stock  is  inherently 
illegal  prevails  in  England  and  to  a  limited  extent  in  this  country.86 
It  rests  upon  the  theory  that  the  capital  of  a  corporation  is  a  trust 
fund  for  the  payment  of  the  corporate  indebtedness;87  that  the 
reduction  of  its  capital  by  the  purchase  of  its  own  stock  is  ultra 
vires ; 88  or  that  such  a  purchase  is  a  fraud  upon  creditors  in  that  it 
diverts  corporate  assets  from  creditors  to  persons  who  have  no  claim 
upon  them.89    In  these  jurisdictions,  which  hold  that  a  solvent  cor- 

the  corporation  and  whether  or  not  it      to  its  creditors  instead  of  to  its  stock- 


be  a  trust  fund,  it  cannot  be  with- 
drawn by  the  stockholders  until  all 
the  debts  then  owing  by  the  corpora- 
tion are  paid.  First  Nat.  Bank  of 
Laurel  v.  Pearson,  109  Miss.  638,  68 
So.  921. 

Evidence  held  to  show  that  an  as- 
signment, bill  of  sale,  deed  of  trust 
and  notes  were  fraudulent,  the  scheme 
being  a  sale  of  certificates  of  stock,  to 
be  paid  for  out  of  the  assets  of  the 
corporation,  operated  through  straw 
purchases  of  the  assets.  Home  Pow- 
der Co.  v.  Lively,  182  Mo.  App.  130, 
168  8.  W.  351. 

88  Since  capital  stock  is  a  trust  fund 
for  the  payment  of  debts,  the  use  of 
such  fund  in  the  purchase  of  the  cor- 
poration's own  shares  is  destructive 
of  a  security  intended  primarily  for 
creditors  and  a  plain  misappropriation 
of  it.  Tepel  v.  Coleman,  229  Fed.  300, 
judgment  aff  M  230  Fed.  63. 

When  a  corporation  buys  its  own 
stock,  payment  cannot  be  made  with 
funds  which  upon  insolvency  belong 


holders.  In  re  Fechheimer  Fishel  Co., 
212  Fed.  357.  See  Weaver  Power  Co. 
v.  Elk  Mountain  Mill  Co.,  154  N.  C. 
76,  69  S.  E.  747. 

88  Rule  applies  whether  pursued  on 
the  trust-fund  theory  or  on  the  ground 
of  fraud.  Sherrill  v.  Hutson,  187  Ala. 
189,  65  So.  538. 

MBarrie  v.  United  Bys.  Co.  of  St. 
Louis,  138  Mo.  App.  557,  119  S. 
W.  1020. 

85  See  In  re  Fechheimer  Fishel  Co.y 
212  Fed.  357. 

See  §  1141,  supra. 

86  Atlanta  &  Walworth  Butter  & 
Cheese  Ass'n  v.  Smith,  141  Wis.  377, 
32  L.  B.  A.  (N.  S.)  137,  135  Am.  St. 
Bep.  42,  123  N.  W.  106;  In  re  Clark,  40 
Am.  L.  Beg.  (N.  S.)   398. 

87  Columbian  Bank 's  Estate,  147  Pa. 
St.  422,  23  Atl.  625,  626,  628. 

88 Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  24,  35  L. 
Ed.  55. 

89  Sherrill  v.  Hutson,  187  Ala.  189, 
65  So.  538;  Hall  &  Farley  v.  Alabama 
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poration  is  without  power  to  purchase  its  own  stock,  it  necessarily 
follows  that  for  the  same  and  other  reasons,  the  purchase  of  stock 
by  an  insolvent  corporation  is  illegal.*0  The  doctrine  that  the  pur- 
chase of  stock  by  a  corporation  is  legal  save  under  circumstances 
producing  injury,  is  'based  upon  the  theory  that  the  capital  is  not  a 
trust  fund ;  that  a  solvent  corporation  may  employ  its  capital  in  the 
purchase  of  its  own  stock,  when  not  prohibited  by  law,  so  long  as  it 
acts  in  good  faith.41  These  latter  jurisdictions  which  uphold  the 
right  to  purchase  stock  in  good  faith,  in  the  absence  of  statutory 
prohibition,  rigidly  adhere  to  the  doctrine  that  such  a  purchase  can- 
not be  made  when  it  results  in  a  fraud  upon  the  rights  of  creditors.48 
When  a  stockholder,  with  the  knowledge  which  he  has  or  is  charged 
with,  engages  in  a  transaction  whereby  the  corporate  assets  are  de- 
pleted for  his  advantage  below  the  subscribed  capital  or  below  exist- 
ing liabilities,  and  becomes  a  party  to  the  solvent  appearance  of  a 
business  that  is  intended  to  be  continued,  he  is  bound  by  his  act  both 
as  to  existing  and  future  creditors,  the  direct  object  or  immediate 
consequence  of  the  act  involved  being  insolvency  of  the  corporation 
and  injury  to  creditors.48 

Pursuant  to  the  general  rule,  a  sale  of  stock  to  an  insolvent  cor- 
poration at  par  value,  the  stockholder  receiving  notes  secured  by  a 
mortgage  from  a  debtor  of  the  corporation,  and  the  corporation  sur- 
rendering other  good  notes  secured  by  a  mortgage,  to  such  debts,  is 
a  withdrawal  of  assets  in  fraud  of  the  creditors'  rights,  rendering 
the  stockholder  liable.44  But  a  solvent  corporation's  loan  of  assets 
and  credit  to  a  stockholder  to  purchase  the  share  of  another  stock- 
holder does  not  render  the  selling  stockholder  liable  to  the  corpora- 
tion and  creditors  for  the  money  received,  if  the  sale  was  made  in 
good  faith  without  any  attempt  to  defraud  creditors  or  the  corpora- 
tion, and  if  it  appears  that  existing  creditors  know  of  the  sale,  their 
failure  to  object  operates  as  a  waiver  of  such  objection.46 


Terminal  &  Improvement  Co.,  143  Ala. 
464,  2  L.  R.  A.  (N.  S.)  130,  5  Ann. 
Cas.  363,  39  So.  285. 

Where  a  trustee  in  bankruptcy 
brings  a  bill  to  set  aside  a  transfer, 
and  alleges  the  purchase  of  stock  by 
the  corporation  when  insolvent,  the 
equity  of  the  bill  upon  the  theory  of 
setting  asido  a  fraudulent  transfer  or 
conveyance  is  established  regardless 
of  the  trust-fund  doctrine.  Sherrill  v. 
Hutson,  187  Ala.  189,  65  So.  538. 


40  Coleman  v.  Tepel,  230  Fed.  63. 

41  In  re  S.  P.  Smith  Lumber  Co., 
132  Fed.  618;  Way  v.  Ruff,  112  Minn. 
57,  127  N.  W.  564,  609;  San  Antonio 
Hardware  Co.  v.  Sanger,  —  Tex.  Civ. 
App.    — ,    151    S.    W.    1104. 

48  Coleman  v.  Tepel,  230  Fed.  63. 
48  Coleman  v.  Tepel,  230  Fed.  63. 

44  Buck  v.  Boss,  68  Conn.  29,  57  Am. 
St.  Rep.  60,  35  Atl.  763. 

45  Way  v.  Ruff,  112  Minn.  57,  127 
N.  W.  564,  609. 
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In  dome  states,  statutes  exist  preventing  the  withdrawal  of  stock 
or  the  declaration  of  dividends,  by  corporations  which  are  insolvent, 
or  which  may  be  rendered  insolvent  by  such  transaction.46  Under  a 
statute  of  this  kind,  it  has  been  held  that  a  stockholder  who  partici- 
pates in  a  transaction  resulting  in  the  depletion  of  the  corporate 
assets,  is  liable  both  to  existing  and  future  creditors.47  A  statute 
presenting  the  diversion  of  corporate  funds  has  been  held  inapplicable 
to  impose  liability  where  a  transaction  amounted  to  no  more  than 
the  retirement  of  outstanding  stock,  there  being  no  evidence  that  the 
corporation  wad  then  insolvent.48  In  such  case  the  fact  that  the  cor- 
poration became  insolvent  a  year  later  did  not  warrant  an  inference 
of  insolvency  at  the  time  of  the  transaction.40 


§5058.  — Unpaid  subscription;  release  of  liability.  Liability  to 
creditors  also  exists  where  a  corporation  releases  a  stockholder  from 
liability  on  his  subscription  without  an  equivalent  from  him,  and 
not  under  a  bona  fide  compromise.60  Any  arrangement  by  which 
subscriptions  of  stockholders  are  diverted  from  their  natural  and 
legal  purpose  as  a  fund  for  the  benefit  of  creditors  of  the  corporation, 
is  against  public  policy  and  void.61 


46  Under  Code  1906,  §  923.  First 
Nat.  Bank  of  Laurel  v.  Pearson,  109 
Miss.  638,  68  So.  921. 

Under  Nevada  Rev.  Laws  1912, 
$  1169,  the  payment  to  stockholders  of 
the  par  value  of  their  capital  stock 
out  of  the  capital  of  the  corporation 
and  not  out  of  its  surplus  is  pro- 
hibited. Jesson  v.  Noyes,  245  Fed. 
46. 

*7  Jesson  v.  Noyes,  245  Fed.  46. 

49  Under  Iowa  Code,  §1621,  a  stat- 
ute preventing  the  diversion  of  cor- 
porate funds  has  been  held  inapplic- 
able to  impose  liability  where  a  trans- 
action amounted  to  no  more  than  the 
retirement  of  outstanding  stock,  there 
being  no  evidence  that  the  corporation 
was  then  insolvent.  Commercial  Nat. 
Bank  of  Council  Bluffs  v.  Gilinsky, 
142  Iowa  178,  134  Am.  St.  Bep.  406, 
120  N.  W.  476. 

*•  In  such  case  the  fact  that  the  cor- 
poration became  insolvent  a  year  later 
did  not  warrant  an  inference  of  in- 
solvency at  the  time  of  the  transac- 


tion. Commercial  Nat.  Bank  of  Coun- 
cil Bluffs  v.  Gilinsky,  142  Iowa  178, 
134  Am.  St.  Rep.  406,  120  N.  W.  476. 

60  United  States.  Potts  v.  Wallace, 
146  U.  S.  689,  36  L.  Ed.  1135;  Sawyer 
v.  Hoag,  17  Wall.  610,  620,  21  L.  Ed. 
731. 

Alabama.  Hall  v.  Henderson,  126 
Ala.  449,  61  L.  R.  A.  621,  85  Am.  St. 
Rep.  53,  28  So.  531. 

Illinois,  Bouton  v.  Dement,  123  HI. 
142,  14  N.  E.  62. 

Minnesota.    Farnsworth  v.  Bobbins, 

36  Minn.  369,  31  N.  W.  349. 
Mississippi.     Payne   v.  Bullard,   23 

MiBS.  88,  55  Am.  Dec.  74. 

Missouri.  Nichols  v.  Stevens,  123 
Mo.  96,  45  Am.  St.  Rep.  514,  27  S.  W. 
613,  25  S.  W.  578. 

New  Jersey.  Boney  v.  Williams,  55 
N.  J.  Eq.  691,  38  Atl.  189. 

Utah.  Rolapp  v.  Ogden  &  N.  W.  R. 
Co.,  37  Utah  540,  110  Pac.  364. 

61  Rolapp  v.  Ogden  &  N.  W,  R.  Co., 

37  Utah  540,  110  Pac.  364. 
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§5059.  Recovery  of  assets  wrongfully  transferred;  setting  aside 
fraudulent  conveyances — Duty  to  recover  assets;  remedies  of  cred- 
itors. In  the  case  of  the  fraudulent  disposal  of  property  by  some 
of  the  officers,  it  is  the  duty  of  the  other  officers  to  recover  it  for 
the  benefit  of  the  creditors.68  Transactions  by  which  assets  are  dis- 
posed of  may  be  avoided  by  creditors,63  by  a  suit  in  equity,64  such  as 
a  creditor's  suit,66  or  by  a  bill  for  the  appointment  of  a  receiver.68 
The  remedy  by  a  creditor's  bill  is  not  abolished  by  a  statute  pro- 
viding for  the  dissolution  of  insolvent  corporations,67  and  usually 
exists  independently  of  statute.68  Also,  creditors  seeking  relief  by 
obtaining  assets,  in  a  creditors'  suit,  do  not  seek  to  be  subrogated 
to  the  rights  of  the  corporation.68  It  has  been  held  that  proceeds 
distributed  to  stockholders  in  disregard  of  the  debts  of  the  corpora- 
tion, may  be  reached  by  a  creditor's  bill,  whether  the  distribution 
is  actually  fraudulent  or  not.60  Unauthorized  dividends  are  prop- 
erly recoverable  by  creditors,  or  by  a  trustee  in  bankruptcy  repre- 
senting them,  being  in  effect  property  of  the  corporation  unlawfully 
diverted.61 


52Latta  v.  Catawba  Elec.  Co.,  146 
N.  C.  285,  59  S.  E.  1028. 

53  Nelson  v.  Svea  Pub.  Co.,  178  Fed. 
136. 

64  In  re  Fechheimer  Fishel  Co.,  212 
Fed.  357. 

A  suit  in  equity  is  proper  to  reach 
assets  transferred  to  a  new  corpora- 
tion where  all  or  the  principal  stock- 
holders are  the  same.  Metcalf  v. 
Arnold,  110  Ala.  180,  55  Am.  St.  Rep. 
24,  20  So.  301;  Cole  v.  Millerton  Iron 
Co.,  133  N.  Y.  164,  28  Am.  St.  Bep. 
615,  30  N.  E.  847;  Montgomery  Web 
Co.  v.  Dienelt,  133  Pa.  St.  585,  19  Am. 
St.  Bep.  663,  19  Atl.  428. 

66  Williams  v.  Commercial  Nat. 
Bank,  49  Ore.  492,  11  L.  B.  A.  (N.  S.) 
857,  91  Pac.  443,  90  Pac.  1012. 

A  creditor  can,  by  a  creditor's  bill, 
follow  the  property  of  a  corporation 
in  the  hands  of  a  person  who  receives 
it  with  notice  of  the  trust  and  of  a 
violation  of  the  law  providing  for  the 
distribution  of  assets  among  creditors. 
Atlanta  Dredging  Co.  v.  Beard,  145  N. 
Y.  App.  Div.  342,  130  N.  Y.  Supp.  4. 

56Latta  v.  Catawba  Elec.  Co.,  146 


N.  C.  285,  59  S.  E.  1028  (as  to  fraudu- 
lent disposal  of  property  by  officers). 
57Shalek  v.  Jetter,  171  N.  Y.  App. 
Div.  364,  155  N.  Y.  Supp.  972. 

68  An  action  by  a  judgment  credi- 
tor in  the  nature  of  a  creditor's  bill 
to  trace  assets  of  a  corporation  and 
enforce  an  equitable  lien  thereon,  the 
assets  having  been  distributed  in  vio- 
lation of  law  by  the  trustees,  may  be 
maintained  independently  of  statute, 
and  is  not  based  on  Gen.  Corp.  Law, 
§§  90,  91,  and  cannot  be  objected  to  as 
not  being  a  representative  action. 
Shalek  v.  Jetter,  171  N.  Y.  App.  Div. 
364,  155  N.  Y.  Supp.  975. 

69  Creditors  do  not  seek  to  be  sub- 
rogated to  rights  of  corporation  in  a 
creditor's  suit,  to  reach  assets.  Wil- 
liams v.  Commercial  Nat.  Bank,  49 
Ore.  492,  11  L.  B.  A.  (N.  S.)  857,  91 
Pac.  443,  90  Pac.  1012. 

60Jahn  v.  Champagne  Lumber  Co., 
157  Fed.  407. 

61Cottrell  v.  Albany  Card  &  Paper 
Mfg.  Co.,  142  N.  Y.  App.  Div.  148, 
126  N.  Y.  Supp.  1070. 
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In  some  jurisdictions  creditors  may  treat  fraudulent  conveyances 
or  transfers  as  absolutely  void,  and  levy  an  execution  on  the  property 
as  the  property  of  the  corporation.68  But  in  most  jurisdictions,  the 
conveyance  or  transfer  is  valid  as  between  the  parties  and  merely 
voidable  at  the  suit  of  creditors,  and  the  remedy  of  creditors  is  in 
equity  only.88  Where  a  corporation  transfers  all  of  its  property  to 
another  company  which  agrees  to  assume  the  debts  of  the  transferor, 
the  creditors  are  not  compelled  to  look  to  the  new  company  for  pay- 
ment, and  are  not  guilty  of  laches  in  failing  to  do  so  before  it  becomes 
insolvent.6* 

In  most  jurisdictions,  except  where  there  is  a  statutory  provi- 
sion to  the  contrary,  it  is  the  settled  rule  that  creditors  cannot  come 
into  a  court  of  equity  by  a  creditors'  bill  to  set  aside  a  fraudulent 
conveyance  by  a  corporation,  and  subject  the  property  to  the  satis- 
faction of  their  claims,  when  they  have  no  lien  by  mortgage,  deed 
of  trust  or  otherwise,  unless  they  have,  at  least,  recovered  a  judg- 
ment against  the  corporation,  or  unless,  because  the  corporation  has 
been  dissolved,  or  for  some  other  reason,  recovery  of  a  judgment  is 
impossible.66 


§  5060.  —  Parties.  Since  the  amendment  of  the  Bankruptcy  Act, 
a  trustee  in  bankruptcy  is  vested  with  all  the  rights  of  a  judgment 
creditor  upon  whom  execution  has  been  issued  and  returned  unsat- 
isfied,66 and  accordingly  such  a  trustee  may  maintain  a  bill  to  set 
aside  a  fraudulent  conveyance,67  or  to  recover  dividends  paid  out 
of  the  assets.66    The  trustee  is  the  legal  representative  of  the  credi- 


ts Booth  v.  Bunce,  33  N.  Y.  139,  88 
Am.  Dec.  372;  Montgomery  Web  Co. 
v.  IMenelt,  133  Pa.  St.  585,  19  Am. 
St.  Rep.  663,  19  Atl.  428. 

68  Citizens'  Bank  of  Kingman  v. 
McClelland,  53  Kan.  699,  37  Pac.  132; 
Sharpies  Co.  v.  Harding  Creamery  Co., 
78  Neb.  795,  11  L.  B.  A.  (N.  S.)  863, 
111  N.  W.  783. 

MDarcy  v.  Brooklyn  &  N.  Y.  Perry 
Co.,  127  N.  Y.  App.  Div.  167,  111  N. 
Y.  Supp.  514. 

MHollins  v.  Brierfield  Coal  &  Iron 
Co.,  150  U.  S.  371,  37  L.  Ed.  1113; 
Scott  v.  Neely,  140  TJ.  S.  106,  35  L. 
Ed.  358;  Smith  v.  Port  Scott,  H.  & 
W.  B.  Co.,  99  U.  8.  398,  25  L.  Ed.  437; 
Coleman  v.  Hagey,  252  Mo.  102, 
158  a  W.  829;   Atlas  Nat.  Bank  v. 


John  Moran  Packing  Co.,  138  Mo.  59, 
39  S.  W.  71;  Wehn  v.  Fall,  55  Neb. 
547,  70  Am.  St.  Bep.  397,  76  N.  W. 
13. 

One  who  has  obtained  an  allowance 
of  his  claim  before  an  assignee  for 
the  benefit  of  creditors  is  a  judgment 
creditor  and  as  such  can  maintain  a 
suit  to  set  aside  the  fraudulent  con- 
veyance of  the  assignor.  Coleman  v. 
Hagey,  252  Mo.  102,  158  S.  W.  829. 

66  Bernard  v.  Carr,  167  N.  C.  481,  83 
8.  E.  816. 

67  Henderson  v.  Garner,  —  Ala.  — , 
75  So.  387;  Bernard  v.  Carr,  167  N.  C. 
481,  83  S.  E.  816. 

••Cottrell  v.  Albany  Card  &  Paper 
Mfg.  Co.,  142  N.  Y.  App.  Div.  148, 
126  N.  Y.  Supp.  1070. 
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tors,  and  is  not  authorized  to  avoid  transfers  of  the  bankrupt,  unless 
creditors  might  avoid  them.89 

A  trustee  named  in  a  deed  of  trust  has  been  held  a  proper  party 
to  a  suit  to  set  aside  the  instrument  as  fraudulent,  although  he  was 
not  a  party  to  the  fraudulent  scheme.70 

When  the  assets  of  a  corporation  have  been  wrongfully  distributed 
among  its  stockholders,  creditors  of  the  corporation  may  file  a  bill 
against  some  of  such  stockholders  to  reach  the  assets  received  by 
them,  without  making  the  others  parties.  If  the  defendants  desire 
an  equitable  distribution  of  the  burden  among  all  of  the  stockholders, 
they  should  file  a  cross-bill  bringing  in  the  other  stockholders,  or 
they  may  file  an  original  bill  in  an  independent  action.71  A  number 
of  stockholders  receiving  such  assets  as  dividends  may  be  joined  in 
one  action  as  defendants,78  and  it  has  been  held  that  the  corporation 
is  a  necessary  party  to  a  suit  to  set  aside  a  conveyance  to  a  stock- 
holder as  fraudulent.78 

§  5061.  —  Prerequisites  to  suits  by  creditors.  The  exhaustion  of 
legal  remedies  is  usually  a  prerequisite  to  obtaining  relief  in  equity.7* 
Corporations  represent  their  stockholders  in  bringing  and  defend- 
ing suits  respecting  the  rights  and  obligations  of  the  corporation, 
and  therefore,  in  the  absence  of  fraud  or  want  of  jurisdiction,  a 
judgment  on  the  merits  against  a  corporation  in  an  action  by  a 
creditor  is  conclusive  of  the  validity  and  amount  of  his  claim,  as 
against  stockholders  who  are  made  defendants  to  a  creditors'  bill  to 
reach  corporate  assets  wrongfully  withdrawn  and  in  the  hands  of  such 
stockholders.76     The  payment  of  unauthorized  dividends  being  in 

eo  Coleman  v.  Hagey,  252  Mo.  102,  S.)  857,  91  Pac.  443,  90  Pac.  1012. 

158  S.  W.  829.  7*  Carlisle  v.  Ottley,  143  Ga.  797,  L. 

70  Home  Powder  Co.  v.  Lively,  182  B.  A.  1917  C  393,  Ann.  Cas.  1917  A 
Mo.  App.  130,  168  8.  W.  351.  573,  85  S.  E.  1010. 

71  Singer  v.  Hutchinson,  183  111.  78  Lathrop,  Shea  &  Henwood  Co.  v. 
606,  75  Am.  St.  Rep.  133,  56  N.  E.  Byrne,  115  N.  Y.  App.  Div.  846,  100 
388;  Bartlett  v.  Drew,  57  N.  Y.  587.  N.  Y.  Supp.  1041. 

Where  a  proceeding  is  in  the  nature  74Gabbert  v.  Union  Gas  &  Traction 

of  a  creditors'  suit  to  follow  assets  Co.,  140  Mo.  App.  6,  123  S.  W.  1024; 

of  a  corporation  to  have  a  creditor's  Williams   v.    Commercial    Nat.   Bank, 

debt  satisfied,  it  is  immaterial   that  49  Ore.  492,  11  L.  R.  A.  (N.  S.)  857, 

the  defendant  is  a  stockholder,  it  be-  91  Pac.  443,  90  Pac.  1012. 

ing  the  business  of  the  stockholders  75  Singer  v.  Hutchinson,  183  111.  606, 

to  adjust  the  equities  between  them-  75  Am.  St.  Rep.   133,  56  N.  E.  388. 

selves.    Williams  v.  Commercial  Nat.  See  also  §4236,  supra. 
Bank,  49  Ore.  492,  11  L.  R.  A.  (N. 
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bad  faith,  no  demand  is  necessary  as  a  prerequisite  to  recover  such 
dividends.76 

§  6062.  —  Limitation  of  actions ;  estoppel.  The  statute  of  limita- 
tions does  not  begin  to  run,  as  to  creditors,  until  legal  remedies  are 
exhausted,  and  the  remedy  in  equity  is  available.77  A  creditor  is 
not  estopped  from  bringing  a  suit  to  recover  sums  misappropriated 
by  a  trust  company,  because  other  creditors  who  were  his  assignors 
used  stock  pledged  for  voting  and  because  such  stock  was  assigned 
for  the  benefit  of  creditors,  and  subsequently  to  a  receiver.78 

§5063.  — Pleading.  A  trustee  in  bankruptcy  suing  to  avoid  a 
transfer  of  property  by  the  bankrupt  as  fraudulent  must  bring  him- 
self within  the  limits  of  pleading  and  proof  prescribed  by  the  stat- 
utes and  decisions  of  the  state  wheije  the  suit  is  brought.70  A  gen- 
eral allegation  of  fraud  is  not  sufficient,  but  the  facts  constituting  the 
fraud  must  be  alleged  and  shown.*0  When  a  complainant  undertakes 
after  general  statements  of  fraud  or  in  connection  with  such  state- 
ments, to  state  in  detail  upon  what  grounds  and  why  the  transaction 
is  fraudulent,  he  will  be  limited  to  such  allegations.81  A  complaint 
by  a  judgment  creditor  to  recover  a  judgment  amount  of  directors 
who  are  alleged  to  have  sold  the  assets  of  the  corporation  and  to 
have  distributed  the  proceeds  without  paying  the  plaintiff's  claim, 
is  insufficient  to  state  a  cause  of  action  when  it  is  not  alleged  that 
the  buying  corporation  knew  of  the  plaintiff's  claim,  or  was  con- 
cerned with  a  fraudulent  attempt  to  injure  him,  or  that  it  did  not  pay 
value  for  the  assets  transferred  to  it.88  A  bill  in  equity  to  recover 
from  stockholders  money  received  for  their  stock  when  the  corpora- 
tion was  insolvent,  need  not  charge  a  fraudulent  intent,88  nor  allege 
who  were  creditors  at  the  time  of  the  transfer,84  but  should  show 
the  insolvency  resulting  from  the  depletion  of  assets.86    A  creditor's 

TOCottrell  v.  Albany  Card  &  Paper  81  Morgan  Bros.  v.  Dayton  Coal  & 

Mfg.   Co.,  142  N.   Y.  App.   Div.   148,  Iron    Co.,    134   Tenn.    228,   Ann.    Cas. 

126  N.  T.  Supp.  1070.  See  also  §  3733  1917  E  42,  183  S.  W.  1019. 

et  seq.,  supra.  MTeague  v.  Ridgway  Co.,   145   N. 

TT  Williams     v.     Commercial     Nat.  Y.   App.   Div.   277,   130   N.  Y.  Supp. 

Bank,  49  Ore.  492,  11  L.  R.  A.  (N.  S.)  84. 

857,  91  Pac.  443,  90  Pac.  1012.  83  Skerrill  v.  Hutson,  187  Ala.  189, 

78  Ward  v.  City  Trust  Co.  of  New  65  So.  538. 

York,  192  N.  Y.  61,  84  N.  E.  585.  84Sherrill  v.  Hutson,  187  Ala.  189, 

79  Coleman  v.  Hagey,  252  Mo.  102,      65  So.  538. 

158  S.  W.  829.  85  Lefker  v.  Harner,  123  Ark.  575, 

80  Coleman  v.  Hagey,  252  Mo.  102,      L.  B.  A.  1916  F  281,  186  S.  W.  75. 
158  S.  W.  829. 
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bill  to  reach  assets  transferred  may,  under  the  statutes  of  some 
states,  set  out  the  substance  of  the  agreement  to  transfer.  The  agree- 
ment itself  need  not  be  pleaded  in  haec  verba.88 

§5064.  — Evidence.  Persons  assailing  wrongful  transfers  have 
the  burden  of  showing  that  they  were  made  in  bad  faith  and  that 
the  grantor  was  left  without  sufficient  property  to  pay  existing 
debts.87  So,  a  trustee  has  the  burden  of  showing  that  an  officer  re- 
ceiving notes  had  notice  of  their  infirmity,  as  being  obtained  without 
consideration  and  being  received  when  the  corporation  was  insolvent.88 
A  creditor  attacking  a  fraudulent  conveyance  has  the  burden  of  proof 
of  showing  that  the  transfer  was  made  for  the  purpose  of  hindering, 
delaying  or  defrauding  creditors.88  On  the  contrary,  a  transferee 
has  the  burden  of  proving  that  a  transaction  was  bona  fide,  and  that 
the  consideration  given  was  adequate.90  In  some  states,  a  voluntary 
conveyance  by  an  indebted  grantor  is  prima  facie  fraudulent  as  to 
existing  creditors.81  A  showing  that  a  grantor  was  solvent  at  the 
time  of  a  voluntary  conveyance  and  that  it  had  ample  assets  to  pay 
its  debts,  overcomes  the  presumption  of  fraud.99, 

A  letter  and  triplicate  agreement  which  are  not  a  part  of  a  fraud- 
ulent transaction  may  be  evidence  to  show  fraud  and  the  purpose 
of  other  instruments  fair  on  their  face.98  A  transaction  with  a  bank, 
including  a  deed,  mortgage  and  deed  of  reconveyance  has  been  held 
admissible  in  one  case  to  show  that  a  grantee  officer  was  not  acting 
in  good  faith  in  stating  that  the  deed  to  him  was  for  the  purpose  of 
benefiting  all  creditors,  and  that  such  deed  was  rather  for  the  pur- 
pose of  hindering,  delaying  and  defrauding  the  creditors.9*    Notes 


••Johnson  v.  United  Rys.  Co.,  247 
Mo.  326,  152  S.  W.  362,  374. 

•7  Coleman  v.  Hagey,  252  Mo.  102, 
158  8.  W.  829. 

M  Brent  v.  Simpson,  238  Fed.  285. 

•9  Nixon  v.  Goodwin,  3  Cal.  App. 
358,  85  Pac.  169. 

A  transfer  of  property  by  a  director 
of  an  insolvent  bank,  attacked  under 
section  67e  of  the  Bankruptcy  Act, 
as  for  the  purpose  of  defrauding  cred- 
itors, must  be  impugned,  if  at  all,  by 
actual  fraud  as  distinguished  from 
constructive  fraud.  Chambers  v.  Con- 
tinental Trust  Co.,  235  Fed.  441. 

Where  a  director  pledged  property 
to  rescue  a  bank  from   failure,  and 


such  property  was  accepted  in  good 
faith  by  a  trust  company,  believing 
the  director  solvent,  and  there  being 
no  thought  of  delaying  or  hindering 
creditors,  the  transaction  was  not  in- 
valid under  Bankruptcy  Act,  §  67e. 
Chambers  v.  Continental  Trust  Co., 
235  Fed.  441. 

•OLittmann  v.  Harris,  148  N.  Y. 
App.  Div.  31,  131  N.  Y.  Supp.  1006. 

•1  Brent  v.  Simpson,  238  Fed.  285. 

W  Brent  v.  Simpson,  238  Fed.  285. 

WHome  Powder  Co.  v.  Lively,  182 
Mo.  App.  130,  168  a  W.  351. 

M  Nixon  v.  Goodwin,  3  Cal.  App. 
358,  85  Pac.  169. 
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of  the  corporation  have  been  held  inadmissible  on  behalf  of  a  defend- 
ant, to  show  indebtedness  of  a  corporation  when  not  shown  to  be 
authorized  by  the  directors  of  such  corporation.95  A  witness'  state- 
ment of  the  amount  of  his  firm's  claim  against  a  corporation  is  errone- 
ous as  hearsay  evidence,  but  the  admission  of  such  evidence  is 
harmless  error  where  the  amount  is  shown  by  claims  in  insolvency 
proceedings.96  In  the  case  of  a  loan  of  credit  by  a  corporation  to  a 
stockholder,  so  that  the  interest  of  another  stockholder  might  be 
purchased,  evidence  that  the  business  of  the  corporation  was  con- 
ducted at  a  loss  after  the  sale,  has  been  held  improper  to  show  that 
the  corporation's  money  was  used.97  Also  evidence  of  an  arrange- 
ment by  the  purchasing  stockholder  to  surrender  part  of  his  stock 
for  money  paid,  was  held  incompetent  to  show  the  receipt  of  the  cor- 
poration's money  in  such  case.98 

§  5065.  —  Questions  of  fact.  In  the  case  of  a  fraudulent  convey- 
ance, the  question  of  fraudulent  intent  is  one  of  fact.99 

§5066.  Distribution  of  assets  of  insolvent  corporations;  prefer- 
ences in  general — Equality  of  distribution.  In  the  distribution  of 
the  assets  of  an  insolvent  corporation,  equality  is  equity,1  and  the 
courts  endeavor  to  divide  the  assets  ratably  among  the  creditors 
to  the  extent  that  the  estate  is  unincumbered,8  unless  rules  of  law 
or  statutes  forbid.3    The  doctrine  of  relation  back,  to  overreach  other 


•6  Nixon  v.  Goodwin,  3  CaL  App. 
358,  85  Pac.  169. 

96  Nixon  v.  Goodwin,  3  Gal.  App. 
358,  85  Pac.  169. 

•7  Way  v.  Buff,  112  Minn,  57,  127 
N.  W.  564,  609. 

••Way  v.  Buff,  112  Minn.  57,  127 
N.  W.  564,  609. 

••Nixon  v.  Goodwin,  3  Cal.  App. 
358,  85  Pac.  169;  Wall  v.  Bothrock, 
171  N.  G.  388,  88  8.  E.  633. 

Opposing  affidavits  denying  that  a 
transfer  of  accounts  by  an  insolvent 
corporation  *was  fraudulent,  by  reason 
of  full  knowledge  of  all  the  facts  at 
the  time  by  the  transferee  and  officers, 
present  a  question  of  fact  to  be  estab- 
lished at  the  trial.  Kemp  v.  Able 
Realty  Maintenance  Go.,  174  N.  T. 
App.  Div.  242,  160  N.  Y.  Supp.  1055. 


1  Pennsylvania  Steel  Go.  v.  New 
York  City  By.  Co.,  198  Fed.  721; 
Nichols  v.  Waukesha  Canning  Co.,  195 
Fed.  807;  Hitner  v.  Diamond  State 
Steel  Co.,  176  Fed.  384;  H.  K.  Porter 
Co.  v.  Boyd,  171  Fed.  305;  Friedman 
v.  Lesher,  198  111.  21,  92  Am.  St.  Bep. 
255,  64  N.  E.  736. 

•  Hitner  v.  Diamond  State  Steel  Co., 
176  Fed.  384;  Whelan  v.  Enterprise 
Transp.  Co.,  175  Fed.  212;  Oates  v. 
Smith,  176  Ala.  39,  57  So.  438;  Lippitt 
v.  Thames  Loan  &  Trust  Co.,  88  Conn. 
185,  90  Atl.  369;  Lake  Charles  Nat. 
Bank  v.  J.  I.  Campbell  Co.,  57  Tex. 
Civ.  App.  362,  122  S.  W.  601. 

•  Lippitt  v.  Thames  Loan  &  Trust 
Co.,  88  Conn.  185,  90  Atl.  369;  Mark 
v.  American  Brick  Mfg.  Co.,  10  Del. 
Ch.  58,  84  Atl.  887. 


8681 


§  5066] 


Private  Corporations 


[Ch.  62 


creditors,  and  sustain  a  preference  is  not  favored,4  but  if  a  legal 
right  of  a  creditor  to  a  preference  is  established,  it  cannot  be 
ignored.6  As  a  general  rule  the  statutes  operate  to  place  upon  a 
parity  all  unsecured  debts  owed  by  an  insolvent  debtor,6  although 
in  a  number  of  states  statutes  exist  giving  a  preference  to  certain 
claims,  such  as  claims  for  labor  and  material.7  Where  the  legisla- 
ture has  considered  and  dealt  with  the  subject  of  preferential  claims 
against  an  insolvent  corporation,  a  court  of  equity  will  not  allow 
a  like  preference  to  a  class  to  which  the  legislature  has  not  allowed  it.1 

§  5067.  —  Nature  of  preferences.  The  right  to  a  preference  when 
awarded  is  strictly  a  right  of  property,  and  not  a  mere  right  to 
equitable  relief  against  other  creditors.9 

§5068.  — Claims  provable.  A  court  of  equity,  in  prescribing 
what  claims  shall  take  in  the  distribution  of  the  estate  of  a  corpora- 
tion, must  regard  the  substantial  rights  of  creditors  to  share  in  their 
debtor's  property  and  the  necessity  of  expeditious  administration, 
and,  giving  consideration  to  both,  must  make  rules  which  are  prac- 
ticable as  well  as  equitable.10  Creditors  should  be  permitted  to  prove 
claims  which  though  not  matured  and  certain  at  the  time  of  the 
appointment  of  the  receivers  become  such  before  any  order  of  dis- 


4Schwenn  v.  Dartmouth  Realty  Co., 
127  N.  Y.  Supp.  368. 

*  Friedman  v.  Leaner,  198  HI.  21, 
92  Am.  St.  Rep.  255,  64  N.  E.  736. 

On  insolvency,  assets  must  go  to 
creditors,  although  under  the  doctrine 
of  preference,  not  necessarily  to  all 
creditors,  or  classes  bf  creditors,  alike. 
City  Nat.  Bank  v.  Goshen  Woolen 
Mills  Co.,  35  Ind.  App.  562,  69  N.  E. 
206. 

6  Old  Colony  Trust  Co.  v.  Medfield 
&  M.  St.  B.  Co.,  215  Mass.  156,  102 
N.  E.  484. 

When  called  upon  to  determine  the 
rights  of  different  classes  of  creditors 
entitled  to  participation  in  the  dis- 
tribution of  assets  of  an  insolvent  cor- 
poration, a  court  of  equity,  even  in 
the  absence  of  statutory  provisions  ex- 
pressly directing  the  order  in  which 
debts  shall  be  ranked,  will  adopt  and 
follovr  wherever  practicable  the  rule 


prescribed  by  statute,  relating  to  the 
allowance  of  debts  in  insolvency  or 
bankruptcy.  Old  Colony  Trust  Co.  v. 
Medfield  &  M.  St.  B.  Co.,  215  Mass. 
156,  102  N.  E.  484. 

1  See  §5073,  infra. 

•  Massey  v.  Camden  &  T.  B.  Co.,  78 
N.  J.  Eq.  539,  Ann.  Cas.  1912  B  1246, 
80  Atl.  557. 

Only  the  preferential  claims  set 
forth  in  section  83  of  the  Corporation 
Act  (Pub.  L.  1896,  p.  303)  may  be 
allowed  by  a  receiver  of  an  insolvent 
corporation.  Massey  v.  Camden  &  T. 
B.  Co.,  78  N.  J.  Eq.  539,  Ann.  Cas. 
1912  B  1246,  80  Atl.  557. 

9  In  re  First  State  Bank  of  Corwith, 
152  Iowa  724,  133  N.  W.  354. 

10  Pennsylvania  Steel  Co.  v.  New 
York  City  By.  Co.,  198  Fed.  721. 

In  formulating  equitable  rules  as 
to  the  provability  of  claims,  the  real 
inquiry  in  getting  at  a  basis  for  the 
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tribution.11  Claims  which  are  provable  may  be  divided  into  three 
classes:  (1)  claims  which  at  the  commencement  of  proceedings  fur- 
nish a  present  cause  of  action;  (2)  claims  which  at  that  time  are 
certain  but  which  are  not  matured;  (3)  claims  which  are  contingent. 
Claims  of  the  first  two  classes  are  clearly  provable,12  but  a  some- 
what perplexing  question  arises  as  to  claims  of  the  third  class.  While 
such  claims  are  provable  under  some  statutes,  they  are  excluded 
by  the  present  Bankruptcy  Act.18  "Without  laying  stress  upon 
whether  claims  are  part  due,  immature  or  contingent,  they  may  be 
divided  into  two  classes:  (1)  claims  of  which  the  worth  or  amount 
can  be  determined  by  recognized  methods  of  computation  at  a  time 
consistent  with  the  expeditious  settlement  of  the  estates;  (2)  claims 
which  are  so  uncertain  that  their  worth  cannot  be  ascertained.14  This 
second  class  of  claims  cannot  be  proved,  but  the  first  class  ought  to 
be  proved  and  share  in  the  estate,  whether  they  are  overdue  accounts, 
immature  notes,  or  claims  for  damages  for  breach  of  contract  coin- 
cident with  or  following  the  receivership.15 

§5069.  — "Creditors"  entitled  to  payment;  assignments.    "It 

will  be  found  that  the  word  'creditor*  has  received  a  broad  and 
liberal  interpretation  by  the  courts  when  construing  legislation  in 
regard  to  the  rights  of  claimants  to  satisfaction  of  their  demands  out 
of  the  assets  of  an  insolvent  corporation.  *  *  *  Natural  justice, 
it  is  said,  demands  that  those  who  suffer  from  breaches  of  contract 
should  be  included  in  the  distribution  of  the  assets  of  the  insol- 
vent*"16   When  a  creditor  assigns  his  claim  to  another  after  in- 


distribution    of   the   insolvent   estate      should  be  proved  in  an  equity  cause. 


is  whether  the  claims  are  reduced  to 
dollars  and  cents.  Pennsylvania  Steel 
Co.  v.  New  York  City  By.  Co.,  198 
Fed.  721. 

11  Pennsylvania  Steel  Co.  v.  New 
York  City  By.  Co.,  198  Ted.  721. 

IS  Pennsylvania  Steel  Co.  v.  New 
York  City  By.  Co.,  198  Fed.  721. 

Every  equitable  consideration  re- 
quires that  assets  belonging  to  cred- 
itors should  be  shared  in  by  those 
whose  demands  are  not  then  due  but 
which  are  fixed  in  amount  and  certain 
to  become  due  at  a  stated  time  in  the 
future.  Bankruptcy  and  insolvency 
statutes  permit  the  proof  of  claims  of 
this  class,  and  it  is  manifest  that  they 


Pennsylvania  Steel  Co.  v.  New  York 
City  By.  Co.,  198  Fed.  721. 

13  While  the  Bankruptcy  Acts  of 
1841  and  1867,  and  the  English  Bank- 
ruptcy Act  as  well  as  the  English 
Winding-Up  Statute  allowed  the  proof 
of  contingent  claims,  the  present 
Bankruptcy  Act  excludes  such  claims. 
Pennsylvania  Steel  Co.  v.  New  York 
City  By.  Co.,  198  Fed.  721. 

1*  Pennsylvania  Steel  Co.  v.  New 
York  City  By.  Co.,  198  Fed.  721. 

1*  Pennsylvania  Steel  Co.  v.  New 
York  City  By.  Co.,  198  Fed.  721. 

16  Summit  Silk  Co.  v.  Kinston  Spin- 
ning Co.,  154  N.  C.  421,  Ann.  Cas. 
1912  A  897,  70  S.  E.  820. 
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solvency  is  established,  the  assignee  acquires  no  other  nor  higher  right 
than  had  his  assignor.17 


§5070.  — Creditors  with  collateral  or  additional  promises;  mar- 
shaling assets.  The  fact  that  a  creditor  has  two  promises  or  obli- 
gations for  the  same  debt  does  not  entitle  him  to  increased  dividends 
in  the  distribution  of  the  assets.1*  And  although  a  creditor  who  has 
in  good  faith  obtained  collateral  security  for  his  debt  cannot  be  com- 
pelled to  surrender  the  same  for  the  common  benefit  of  all  the  credi- 
tors, he  cannot  share  in  the  other  assets  of  the  corporation  until  such 
securities  have  been  exhausted.10  The  rule  of  marshaling  of  assets, 
which  requires  a  creditor  with  two  funds  or  security,  one  of  which  he 
shares  with  others,  to  exhaust  his  sole  security  first,  does  not  apply 
to  the  detriment  of  a  single  creditor.00  The  established  rule  in  chan- 
cery, independently  of  the  influence  of  bankruptcy  statutes  and  other 
legislation,  is  that  a  creditor  with  collateral  shall  have  the  right  to 
prove  and  receive  payment  on  his  full  claim  against  an  insolvent 
estate  administered  in  a  court  of  equity  without  deducting  from 
such  claim  the  amount  collected  by  him  from  his  collateral,  provided, 
of  course,  that  the  secured  creditor  shall  not  receive  more  than  his 
full  debt  from  either  or  both  sources.81 


§5071.  — Preferences  to  debts  of  receivers;  rent.    As  a  general 
rule  the  debts  of  a  receivership  are  entitled  to  a  preference  over  the 


lfOates  v.  Smith,  176  Ala.  39,  57  So. 
438. 

18  Curtis  v.  Walpole  Tire  &  Rubber 
Co.,  227  Fed.  698;  Hitner  v.  Diamond 
State  Steel  Co.,  176  Fed.  384. 

Where  a  bank  held  stock  as  collat- 
eral security  for  a  note  and  other  in- 
debtedness of  an  insolvent  lumber 
company,  it  would  be  allowed  to  file 
its  entire  claim  and  share  pro  rata 
with  unsecured  creditors  in  the  gen- 
eral distribution.  Commercial  &  Sav. 
Bank  v.  Jenks  Lumber  Co.,  194  Fed. 
732. 

A  creditor  of  an  insolvent  bank  who 
holds  collateral  security  for  a  portion 
of  the  debt,  must  first  apply  the 
amount  received  from  the  collateral 
to  reduce  the  debt  and  is  then  en- 
titled to  a  dividend  on   the  unpaid 


balance.  Citizens9  &  Southern  Bank 
v.  Alexander,  147  Ga.  74,  92  S.  B.  868. 

It  Welch  v.  Sargent,  127  Cal.  72,  59 
Pac.  319. 

to  Mark  v.  American  Brick  Mfg. 
Co.,  10  Del.  Ch.  58,  84  Atl.  887. 

*1  Hitner  v.  Diamond  State  Steel 
Co.,  176  Fed.  384;  Mark  v.  American 
Brick  Mfg.  Co.,  10  Del.  Ch.  58,  84 
Atl.  887. 

A  mortgagee  held  allowed  to  share 
in  the  proceeds  of  unmortgaged  prop- 
erty, based  on  the  full  amount  of  the 
mortgage  debt  and  interest  thereon  to 
the  day  of  sale  of  the  mortgaged  prop- 
erty, provided  that  he  receives  no 
more  than  the  full  amount  of  such 
debt  and  interest.  Mark  v.  Ameri- 
can Brick  Mfg.  Co.,  10  Del.  Ch.  58, 
84  Atl.  887. 
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debts  of  the  insolvent  company,89  and  a  like  preference  is  afforded  to 
claims  for  taxes,88  and,  under  some  statutes,  a  preference  is  given  to  a 
landlord's  claim  for  rent.84  Otherwise  no  preference  exists,85  and  a 
lessor  of  an  insolvent  corporation  may  claim  as  a  general  creditor  for 
rent  which  matures  after  the  receivership.86  Where  a  receiver  com- 
promises a  lessor's  claim  for  possession  because  of  default  by  sur- 
rendering the  premises  and  giving  a  cash  payment,  the  lessor  is  not 
entitled  to  a  preference  and  lien  in  the  property  of  the  corporation 
for  his  claims  under  the  contract  of  leasing.87 


§  5072.  —  Preference  to  states  or  to  the  United  States.  A  pref- 
erence of  the  state  in  the  payment  of  a  debt  due  from  an  insolvent  is 
inherent  in  the  debt  and  should  be  allowed  to  a  subrogee  of  the  state.88 
Corporations  have  been  held  to  be  "persons"  within  the  meaning 
of  a  federal  statute  as  to  the  satisfaction  of  the  debts  of  the  United 
States  first  whenever  any  person  is  insolvent.89  Where  two  compa- 
nies are  co-sureties  liable  for  one-half  of  the  liability  of  an  officer  to 
the  federal  government,  and  one  of  such  companies  becomes  insol- 
vent, the  other  company  which  pays  the  whole  amount  involved  is 


2*  See  Chap.  63,  infra;  Lippitt 
v.  Thames  Loan  &  Trust  Co.,  88  Conn. 
185,  90  Atl.  369;  In  re  Pleasant  Hill 
Lumber  Co.,  126  La.  743,  52  So.  1010; 
Fagan  Iron  Works  v.  Calumet  Const. 
Co.,  82  N.  J.  Eq.  345,  88  Atl.  1069. 

Where  receivers  took  charge  of  an 
insolvent  street  railway  system,  but 
did  not  assume  the  obligations  of  a 
lease,  they  were  only  liable  for  what- 
ever was  a  proper  amount  of  compen- 
sation for  use  and  occupation.  Penn- 
sylvania Steel  Co.  v.  New  York  City 
By.  Co.,  192  Fed.  135. 

88  See  Chap.  63,  infra;  Lippitt 
v.  Thames  Loan  &  Trust  Co.,  88  Conn. 
185,  90  Atl.  369;  Mixter  v.  Mohawk 
Clothing  Co.,  Inc.,  155  N.  Y.  Supp. 
647. 

MComp.  Stat.  p.  3066,  §4,  provid- 
ing that  goods  and  chattels  on  leased 
lands  shall  not  be  seized  by  execution 
or  other  process,  until  the  rent  due  the 
landlord  is  paid,  gives  a  statutory 
rig  "it  arising  under  certain  conditions, 
possibly  in  the  nature  of  an  inchoate 
lien,  maturing  into  effect  only  under 
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the  conditions  prescribed  by  the  stat- 
ute. Franz  Realty  Co.  v.  Welsh,  86 
N.  J.  Eq.  228,  98  Atl.  387. 

W  Pennsylvania  Steel  Co.  v.  New 
York  City  By.  Co.,  216  Fed.  458. 

W  Woodland  v.  Wise,  112  Md.  35, 
76  Atl.  502. 

*7  People  v.  California  Safe  Deposit 
&  Trust  Co.,  34  Cal.  App.  269,  167  Pac. 
181. 

*8  United  States  Fidelity  &  Guar- 
anty Co.  v.  Borough  Bank  of  Brook- 
lyn, 161  N.  Y.  App.  Div.  479,  146  N. 
Y.  Supp.  870. 

The  state's  common-law  right  of 
preference  held  not  so  inherent  and 
exclusive  in  the  state  as  a  sovereignty 
that  it  could  not  be  a  matter  of  as- 
signment or  subrogation.  United 
States  Fidelity  <&  Guaranty  Co.  v. 
Borough  Bank  of  Brooklyn,  161  N.  Y. 
App.  Div.  479,  146  N.  Y.  Supp.  870. 

» Under  U.  S.  Bev.  St.  §  3466.  Peo- 
ple v.  Metropolitan  Surety  Co.,  175  N. 
Y.  App.  Div.  43,  161  N.  Y.  Supp. 
616. 
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subrogated  to  the  rights  of  the  government  as  a  preferred  creditor, 
not  only  against  the  principal  for  the  whole  amount  'but  also  against 
the  co-surety  for  a  proportional  amount.39 

§  5073.  Claims  for  labor,  wages  and  material  In  a  number  of 
states,  statutory  provisions  exist  giving  a  preference  to  the  claims 
of  employees  for  wages,  when  a  corporation  employer  becomes  in- 
solvent,31 and  similar  provisions  exist  as  to  materialmen.82  The 
Federal  Bankruptcy  Act  provides  for  priority  in  the  payment  of 
wages.33    In  some  states  the  lien  of  a  laborer  is  created  by  the  filing 


80  People  v.  Metropolitan  Surety 
Co.,  175  N.  Y.  App.  Div.  43,  161  N. 
Y.  Supp.  616. 

Where  two  companies  were  cosure- 
ties, liable  for  one-half  of  the  liability 
of  an  officer  to  the  federal  govern- 
ment, and  one  of  such  companies  be- 
came insolvent,  the  liability  of  the 
insolvent  company  to  the  other  com- 
pany for  one-half  of  the  amount  in- 
volved was  not  contingent  at  the  time 
of  the  appointment  of  a  receiver,  so 
as  to  be  postponed  to  other  claims,  as 
such  rule  is  harsh  and  arbitrary,  ex- 
isting only  ez  necessitate.  People  v. 
Metropolitan  Surety  Co.,  175  N.  Y. 
App.  Div.  43,  161  N.  Y.  Supp.  616. 

31  Arkansas.  Kirby  and  Castle's 
Digest,  Ark.  Statutes  1916,  §§1063, 
1064.  See  Kirby 's  Dig.  §§949,  950. 
Bicheson  v.  National  Bank  of  Mena, 
96  Ark.  556,  132  S.  W.  912. 

California.  Cal.  Code  Civ.  Proc. 
§  1204,  providing  for  a  preference  to 
laborers  in  favor  of  claims  for  wages, 
applies  to  all  assignments  by  corpora- 
tions. Bank  of  Yisalia  v.  Dillonwood 
Lumber  Co.,  148  Cal.  18,  82  Pac.  374. 

Indiana.  Burns'  Ann.  St.  1914, 
§  8288  et  seq.  See  Ward  v.  Yarnelle, 
173  Ind.  535,  91  N.  E.  7. 

Missouri.  Rev.  St.  1909,  §3019. 
See  Cunningham  v.  Elm  Grove  Zinc  & 
Lead  Min.  Co.,  103  Mo.  App.  398, 
76  S.  W.  487. 

New  Jersey.    N.  J.  Comp.  St.  1910, 


vol.  2  (Corporations),  p.  1650,  §83; 
Franz  Realty  Co.  v.  Welsh,  98  N.  J. 
Eq.  228,  98  Atl.  387. 

New  York.  Stock  Corporation  Law, 
§66. 

North  Carolina,  Pell's  Bevisal  1908, 
§1206;  Biley  &  Co.  v.  W.  T.  Sears 
&  Co.,  156  N.  C.  267,  72  S.  E.  367. 

OregOXL  Lord's  Oregon  Laws, 
§  7435;  Security  Trust  Co.  v.  Goble 
B.  Co.,  44  Ore.  370,  74  Pac  919,  75 
Pac.  697. 

88  Where  an  insurance  superin- 
tendent took  charge  of  the  property 
and  business  of  a  surety  company  to 
liquidate  it,  under  Insurance  Law, 
§  63,  it  was  error  to  reject  claims 
of  materialmen  and  subcontractors 
because  not  reduced  to  judgment  un- 
der the  Act  of  Congress  approved 
Feb.  24,  1905,  prior  to  the  commence- 
ment of  the  insolvency  proceedings, 
and  on  the  ground  that  such  claims 
were  contingent.  In  re  Emmett,  87 
N.  Y.  Misc.  €9,  150  N.  Y.  Supp.  260. 

83  Act  of  1898,  §1  (27),  amended 
by  Act  of  June  15,  1906. 

The  Bankruptcy  Act,  giving  pref- 
erence to  the  payment  of  wages  of 
workmen  only  relates  to  the  distribu- 
tion of  assets  coming  into  the  hands 
of  the  trustee  and  does  not  apply  to 
moneys  transferred  before  bankruptcy 
occurred.  Riverside  Contracting  Co. 
v.  New  York,  218  N.  Y.  596,  Ann. 
Cas.  1918  C  1075,  113  N.  E.  564. 
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of  a  notice  of  the  claim.*4  The  preference  accorded  by  such  statutes 
is  recognized,  and  it  has  been  held  that  a  claimant  for  labor  and 
materials  is  not  bound  by  an  agreement  of  principal  creditors  whereby 
a  trustee  is  allowed  a  preference  for  services." 

Such  statutes  do  not  include  officers  of  the  corporation,*6  nor  apply 
to  a  general  superintendent,37  a  general  manager,"  a  representative 


MNo  liens  are  effected  by  the  filing 
of  notices  of  laborers  under  L.  1911, 
p.  777,  where  the  subject- matter  of 
the  lien  (the  fund)  is  in  custodia 
legis  and  under  the  control  of  the 
bankruptcy  court,  the  lien  being  crea- 
ted by  the  filing  of  the  notices.  John 
Agnew  Co.  v.  Board  of  Education, 
City  of  Pateraon  (N.  J.  Ch.),  89  Atl. 
1046,  decree  aft* 'd  90  Atl.  1135. 

WBauk  of  Visalia  v.  Dillonwood 
Lumber  Co.,  148  Cal.  18,  8E  Pac.  374. 

XBev.  N.  C.  1908,  §1206;  Alex- 
ander v.  Farrow,  151  N.  C.  320,  06  8. 
E.  209. 

A  president  of  a  bankrupt  corpora- 
tion who  also  acted  as  driver  of  one 
of  the  corporation's  ice  wagons  is  not 
entitled  to  a  preference  under  section 
64  of  the  Bankruptcy  Act,  for  wages 
due  workmen,  etc.,  he  being  employed 
solely  as  a  president,  and  there  being 
no  effort  to  collect  the  reasonable 
value  of  the  services  as  a  driver,  but 
to  recover  the  salary.  In  re  Eagle 
Ice   &   Coal   Co.,   241  Fed.   393. 

A  general  manager  and  president  of 
a  corporation  who  merely  performs 
the  duties  incidental  to  such  positions, 
for  which  he  receives  a  salary,  is  not 
a  workman,  servant  or  clerk  within 
the  meaning  of  Bankruptcy  Act, 
S  64b  (4)  as  to  priority  in  the  pay- 
ment of  wages  of  such  persons.  In  re 
Crown  Point  Brush  Co.,  200  Fed.  882. 

A  treasurer  who  keeps  his  own. 
books,  there  being  no  provision  for  a 
clerk  to  do  that  work,  is  not  a  clerk  or 
servant  of  the  corporation  within  the 
meaning  of  the  Bankruptcy  Act.  In 
re  Crown  Point  Brash  Co.,  200  Fed. 
88& 


The  salary  of  a  managing  officer 
and  director  is  not  a  debt  or  claim  of 
a  wage  earner  protected  by  the  Bank- 
ruptcy Act.  Arnold  v.  Enapp,  75  W. 
Va.  804,  84  S.  E.  896. 

Under  section  67  of  the  General 
Corporation  Act  (22  Del.  L.  p.  780), 
providing  that  employees  of  an  insol- 
vent corporation  shall  have  a  lien  for 
wages  due  them  which  shall  be  given 
priority,  but  stating  that  the  word 
"employees"  shall  not  include  offi- 
cers, a  creditor  who  is  a  foreman, 
and  in  that  sense  an  employee,  is  still 
denied  priority  because  as  a  director, 
he  is  an  officer  of  the  company.  In 
re  Peninsula  Cnt  Stone  Co.,  —  Del. 
Ch.  — ,  8B  Atl.  689. 

Under  Ey.  St.  1909,  *!  2487,  2488, 
a  director  and  stockholder  who  is  sole 
manager  of  a  corporation  is  not  en- 
titled to  a  prior  lien  for  wages,  such 
an  officer  being  expressly  stated  as 
not  being  an  employee  in  either  of  the 
three  capacities  mentioned.  Trust  Co. 
of  America  v.  Casey,  131  Ey.  771,  116 
S.  W.  780. 

*T  Under  Bev.  St.  1899,  1 1006,  as  to 
the  preference  given  employees  or  op- 
eratives of  an  insolvent  corporation, 
wages  of  a  general  superintendent, 
whose  salary  is  fixed  by  the  year,  and 
who  looks  after  patterns,  the 
and  building,  and  sees  that  thi 
work,  ore  not  preferred.  Puliis  Bros. 
Iron  Co.  v.  Boein,  r.  91   Mo.  App.   KG. 

WAn  assistant  general  manager 
treasurer  of  a  corporation  who 
forms  some  physical  labor  in  eon 
anee  with  the  requests  of  the  goo 
manager  and  who 
receiving  therefor  a   salary, 


keeps   b( 
lary,  w  nS 
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performing  a  high  class  of  duties,80  or  an  attorney,40  put  may  include 
Btockholders.41  A  statute  providing  for  a  preference  for  "labor 
performed,,  has  been  held  to  apply  only  to  laborers  employed  in 
carrying  on  the  ordinary  business  of  the  corporation,  including  repairs 
and  upkeep,  and  does  not  give  a  preference  to  contractors  who  employ, 
labor  under  a  contract  to  place  betterments  upon  property  of  the 
corporation.42 

Some  of  the  statutes  provide  that  the  claims  for  labor  shall  be 
preferred  over  existing  mortgages,48  as  well  as  other  liens,44  but  in 
most  states,  the  lien  of  an  existing  mortgage  will  not  be  displaced  in 


workman  or  servant  within  the  mean- 
ing of  the  Bankruptcy  Act  so  as  to 
be  entitled  to  priority  in  the  payment 
of  his  claim  for  compensation.  In  re 
Crown  Point  Brush  Co.,  200  Fed.  882. 

SfrA  representative  of  an  insurance 
company  charged  with  duties  different 
from  those  usually  required  of  clerks 
and  employees,  and  performing  a  high- 
er grade  of  service  involving  the  ex- 
ercise of  business  judgment  and  dis- 
cretion, is  not  entitled  to  a  preference 
for  wages  earned  under  Code,  art.  47, 
§  15,  as  to  preferences  for  wages  of 
clerks,  servants,  salesmen  or  employ- 
ees. Perkins  v.  Barr,  126  Md.  91, 
94  Atl.  533. 

40  Under  N.  Y.  Laws  1897,  c.  415, 
§|  2,  8,  as  to  the  preference  of  claims 
for  wages  to  other  debts  or  claims,  an 
attorney  engaged  in  soliciting  options, 
is  not  an  "employee,"  " working- 
man,  "  or  " laborer,"  so  as  to  be  en- 
titled to  a  preference.  Gay  v.  Hudson 
Biver  Elec.  Power  Co.,  178  Fed.  499. 

An  attorney  claiming  a  preference 
for  services  performed  in  soliciting 
options  has  the  burden  of  showing 
that  he  is  a  workingman  or  laborer, 
and  that  the  claim  is  within  the  stat- 
ute. Gay  v.  Hudson  Biver  Elec.  Pow- 
er Co.,  178  Fed.  499. 

The  "wages"  preferred  and  the 
class  of  persons  who  come  within 
the  terms  of  the  statute  depend  on  the 
nature  and  kind  of  work  done  by 
the  employee,  rather  than  on  the  so- 


cial position  or  professional  character 
and  standing  of  the  one  rendering 
them.  Gay  v.  Hudson  Biver  Elec. 
Power  Co.,  178  Fed.  499. 

41  Ball  Ann.  Codes  &  Bt.  §§5919- 
5903;  Cors  &  Wegener  v.  Ballard 
Iron  Works,  41  Wash.  390,  83  Pac.  900. 

4*  Bey.  N.  C.  1905,  §1131;  Cox  v. 
New  Bern  Lighting  &  Fuel  Co.,  152 
N.  C.  164,  67  a  E.  477. 

4SBev.  N.  C.  1905,  §1131;  Cox  v. 
New  Bern  Lighting  &  Fuel  Co.,  152 
N.  C.  164,  67  S.  E.  477.  Bee  Union 
Trust  Co.  v.  Southern  Sawmill  &  Lum- 
ber Co.,  166  Fed.  193. 

A  mortgagee  of  corporate  property 
takes  such  mortgage  with  the  knowl- 
edge that  his  lien  is  subject  to  be 
displaced  in  favor  of  laborers'  liens 
or  judgments  for  tort  and  the  expenses 
of  receivership  in  eases  of  insolvency 
under  Bevisal,  |§1131,  1206,  1207, 
1226.  Humphrey  Bros.  v.  Buell-Crock- 
er  Lumber  Co.,  174  N.  C.  514,  93 
S.  E.  971. 

Bev.  §  1131,  provides  that  mortgages 
of  corporations  upon  their  property 
shall  not  exempt  the  property  and 
earnings  "of  such  corporations"  from 
execution  upon  a  judgment  based  upon 
labor  performed  for  or  torts  com- 
mitted by  "such  corporations"  and 
refers  to  mortgages  made  by  the  cor- 
poration for  which  the  labor  was  per- 
formed. Boberts  v.  Bowen  Mfg.  Co., 
169  N.  C.  27,  85  S.  E.  45. 

44  The  lien  arising  in  favor  of  an 
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favor  of  an  employee's  claim.45  A  statute  which  disturbs  vested 
rights  will  be  closely  scrutinized,  and  such  construction  is  not  fa- 
vored unless  the  language  used  clearly  indicates  an  intention  on  the 
part  of  the  legislature  to  change  the  existing  law.46  It  has  been  held 
that  the  provisions  of  the  Bankruptcy  Act  giving  priority  in  the 
payment  of  wages  of  servants  or;  workmen  are  not  to  be  extended 
because  a  state  law  on  the  subject  is  broader  and  more  liberal.47 

In  some  states  the  preference  accorded  to  a  claim  for  labor  does 
not  pass  to  an  assignee,48  but  usually  labor  claims  are  assignable,  and 
the  priority  accorded  to  them  by  a  statute  goes  with  them  to  a  trans- 
feree.4* 

Where  a  contractor  having  a  lien  against  a  corporation  for  the 
construction  of  an  irrigation  system  accepts  notes  secured  by  a  mort- 
gage and  dismisses  an  action  to  foreclose  his  lien,  the  agreement  is 

employee,  for  wages,  under  section  84      Bauch  v.  Island  Park  Ass'n,  226  Pa. 


of  the  Corporation  Aet  of  1896,  upon 
the  institution  of  insolvency  pro- 
ceedings is  given  priority  over  the 
right  of  a  landlord  to  rent  under 
section  4  of  the  Landlord  and  Tenant 
Aet  (Gomp.  St.  p.  3066).  Franz  Realty 
Co.  v.  Welsh,  86  N.  J.  Eq.  228,  £8  Atl. 
387. 

The  Landlord  and  Tenant  Act 
(Comp  St.  p.  3066),  providing  that 
goods  and  chattels  on  leased  lands 
shall  not  be  taken  by  execution  or 
other  process,  unless  the  person  seek- 
ing the  levy  shall  first  pay  the  rent 
due  the  landlord,  was  passed  in  1882, 
and  the  act  giving  a  preference  to  em- 
ployees '  wages  was  passed  in  1892, 
wherefore  it  modifies  the  prior  act. 
Franz  Bealty  Co.  v.  Welsh,  86  N.  J. 
Eq.  228,  98  Atl.  387. 

4ft  Cunningham  v.  Elm  Grove  Zinc 
&  Lead  Min.  Co.,  103  Mo.  App.  398, 
76  S.  W.  487. 

New  York  Labor  Law  (L.  1897,  c. 
415,  §8),  §9;  Schmidtman  v.  Atlantic 
Phosphate  &  Oil  Corporation,  230  Fed. 
769. 

B.  &  C.  Comp.  §1083;  Security 
Trust  Co.  v.  Goble  B.  Co.,  44  Ore.  370, 
74  Pac  919,  75  Pac.  697. 

Aet  of  June  4,  1901,  P.  L.  437,  §  13; 


178,  75  Atl.  202. 

The  fixed  legal  right  under  a  mort- 
gage given  by  a  private  corporation 
will  not  be  impaired  because  of  claims 
for  labor,  supplies  and  transportation, 
they  not  being  claims  for  current  ex- 
penses and  not  being  incurred  with- 
in a  reasonable  time  before  the  re- 
ceivership. Spencer  v.  Taylor  Creek 
Ditch  Co.,  194  Fed.  635. 

46  Schmidtman  v.  Atlantic  Phos- 
phate &  Oil  Corporation,  230  Fed. 
769. 

47  In  re  Crown  Point  Brush  Co.,  200 
Fed.  882. 

48Kirby's  Dig.  §§949,  950;  Bich- 
eson  v.  National  Bank  of  Mena,  96 
Ark.  556,  132  S.  W.  912. 

49  United  Surety  Co.  v.  Iowa  Mfg. 
Co.,  179  Fed.  55. 

Where  a  surety  company  loaned 
money  to  a  corporation  to  pay  labor 
claims,  taking  a  judgment  note  as 
security,  the  claims  for  wages  were 
not  "due  the  workman"  at  the  time 
of  the  institution  of  the  bankruptcy 
proceedings,  and  the  surety  could  not 
claim  the  right  to  be  subrogated  to 
the  rights  of  the  laborers.  United 
Surety  Co.  v.  Iowa  Mfg.  Co.,  179  Fed. 
55. 
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not  a  preference,  but  a  mere  extension  of  time  granted  by  a  pre- 
ferred creditor.5* 


§6074.  Sight  of  corporation  to  prefer  creditors— General  rule 
permitting  preferences;  effect  of  trust-fund  doctrine.  In  most 
jurisdictions  it  is  held  that  a  corporation  has  the  same  power  as  a 
natural  person  to  prefer  one  or  more  creditors  to  the  exclusion  of 
others,  unless  it  is  prevented  from  doing  so  by  express  statutory 
provisions.61     The  rule  applies  to  a  corporation  which  is  a  going 


60  Lloyd  v.  Sichler,  94  Wash.  611, 
162  Pac.  979. 

In  such  case  equity  will  regard  the 
substance  and  not  the  form.  Lloyd 
v.  Sichler,  94  Wash.  611,  162  Pac. 
979. 

A  contractor's  lien  for  constructing 
an  irrigation  ditch  is  a  preferred  lien 
under  the  statute.  Lloyd  v.  Sichler, 
94  Wash.  611,  162  Pac.  979. 

Where  a  contractor  having  a  pre- 
ferred lien  for  the  construction  of  an 
irrigation  ditch,  accepts  a  mortgage  in 
lien  thereof,  the  trust-fund  doctrine 
cannot  apply,  as  the  contractor's  lien 
might  be  enforced  whether  the  com- 
pany was  solvent  or  insolvent.  Lloyd 
v.  Sichler,  94  Wash.  611,  162  Pac. 
979. 

61  United  States.  Sanford  Fork  & 
Tool  Co.  v.  Howe,  Brown  &  Co.,  157 
U.  S.  312,  39  L.  Ed.  713,  rev'g  44 
Fed.  231;  National  Bank  of  Commerce 
in  Denver  v.  Allen,  90  Fed.  545;  Doe 
v.  Northwestern  Coal  &  Transporta- 
tion Co.,  78  Fed.  62;  Brown  v.  Grand 
Bapids  Parlor  Furniture  Co.,  58  Fed. 
286,  22  L.  B.  A.  817;  Gould  v.  Little 
Bock,  M.  B.  &  T.  By.  Co.,  52  Fed. 
680;  Lippincott  v.  Shaw  Carriage  Co., 
25  Fed.  577.  See  Hollins  v.  Brier- 
field  Coal  &  Iron  Co.,  150  U.  S.  371, 
37  L.  Ed.  1113. 

Alabama.  Anderson  v.  Bullock 
County  Bank,  122  Ala.  275,  25  So.  523; 
O  'Bear  Jewelry  Co.  v.  Volf  er,  106  Ala. 
205,  28  L.  B.  A.  707,  54  Am.  St.  Rep. 
31,  17  So.  525. 

Arkansas.     Worthen  v.  Griffith,  59 


Ark.  562,  43  Am.  St.  Bep.  50,  28  S. 
W.  286;  Bings  v.  Biscoe,  13  Ark.  563. 
See  Mbrgan  Co.  v.  Elmes,  124  Ark. 
422,  187  S.  W.  640;  International  Life 
Ins.  Co.  v.  Vaughan,  114  Ark.  26,  169 
S.  W.  330,  as  to  change  of  rule  by 
statute. 

California.  Welch  v.  Sargent,  127 
Cal.  72,  59  Pac.  319. 

Colorado.  Curtis,  Jones  &  Co.  v. 
Smelter  Nat.  Bank,  43  Colo.  391,  96 
Pac.  172;  Beaman  v.  Stewart,  19  Colo. 
App.  226,  74  Pac.  344;  Burchinell  v. 
Bennett,  10  Colo.  App.  502,  52  Pac.  51; 
John  V.  Farwell  Co.  v.  Sweetzer,  10 
Colo.  App.  421,  51  Pac.  1012;  West  v. 
Hanson  Produce  Co.,  6  Colo.  App.  467, 
41  Pac.  829. 

Connecticut.  Smith  v.  Skeary,  47 
Conn.  47;  Pondville  Co.  v.  Clark,  25 
Conn.  97;  Catlin  v.  Eagle  Bank,  6 
Conn.  233. 

Georgia,  Milledgeville  Banking  Co. 
v.  Mclntyre  Alliance  Store,  98  Ga. 
503,  25  S.  E.  567;  Weihl,  Probasco  & 
Co.  v.  Atlanta  Furniture  Mfg.  Co.,  89 
Ga.  297,  15  S.  E.  282;  Albany  &  B. 
Iron  &  Steel  Co.  v.  Southern  Agr. 
Works,  76  Ga.  135,  2  Am.  St.  Bep.  26. 

Idaho.  Wilson  v.  Baker  Clothing 
Co.,  25  Idaho  37«,  50  L.  B.  A.  (N.  S.) 
239,  137  Pac.  896. 

Illinois.  Bockford  Wholesale  Gro- 
cery Co.  v.  Standard  Grocery  Sb  Meat 
Co.,  175  111.  89,  67  Am.  St.  Bep.  205, 
51  N.  E.  642;  State  Nat.  Bank  of  St. 
Joseph  v.  Union  Nat.  Bank  of  Chi- 
cago, 168  HI.  519,  48  N.  E.  82;  Blair 
v.  Illinois  Steel  Co.,  159  111.  350,  31 


8690 


Ch.62] 


Insolvency  and  Bankruptcy 


[§5074 


concern  even  though  it  is  hopelessly  insolvent,  and  although  it  may 
be  about  to  go  into  the  hands  of  a  receiver,  or  to  assign  for  the  benefit 
of  creditors,  or  may  be  in  the  act  of  making  an  assignment.    Also, 

L.  E.  A.  269,  42  N.  E.  895,  modifying      Marine  Ins.  Co.  v.  Page  &  Richardson, 


53  111.  App.  314;  Illinois  Steel  Co. 
v.  O'Donnell,  156  HI.  624,  31  L.  B.  A. 
265,  47  Am.  St.  Rep.  245,  41  N.  E.  185; 
Gottlieb  v.  Miller,  154  111.  44,  39  N.  E. 
992,  modifying  47  111.  App.  588;  J.  W. 
Butler  Paper  Co.  v.  Bobbins,  151  HI. 
588,  38  N.  E.  153,  rev'g  37  111.  App. 
96;  Warren  v.  First  Nat.  Bank  of 
Columbus,  149  111.  9,  25  L.  B.  A.  746, 
38  N.  E.  122,  rev'g  50  IU.  App.  193; 
Glover  v.  Lee,  140  111.  102,  29  N.  E. 
680;  Beichwald  v.  Commercial  Hotel 
Co.,  106  111.  439;  Beards  town  Pearl 
Button  Co.  v.  Oswald,  130  111.  App. 
290;  Moody  v.  Chicago  Title  &  Trust 
Co.,  126  111.  App.  68. 

Tndiaiia^  Nappanee  Camming  Co. 
v.  Beid,  Murdoch  &  Co.,  159  Ind.  614, 
59  L.  B.  A.  199,  64  N.  E.  870;  Smith 
v.  Wells  Mfg.  Co.,  148  Ind.  333,  46 
N.  E.  1000;  Levering  v.  Bimel,  146 
Ind.  545,  45  N.  E.  775;  Henderson  v. 
Indiana  Trust  Co.,  143  Ind.  561,  40  N. 
E.  516;  First  Nat.  Bank  of  Crawfords- 
ville  v.  Dovetail  Body  &  Gear  Co.,  143 
Ind.  550,  52  Am.  St.  Bep.  435,  40  N. 
E.  810;  Fricke  v.  Angemeier/53  Ind. 
App.  140,  101  N.  E.  329. 

Iowa.  Manton  v.  J.  F.  Seiberling 
&  Co.,  107  Iowa  534,  78  N.  W.  194; 
First  Nat.  Bank  of  Latrobe  v.  Garret- 
son,  107  Iowa  196,  77  S.  W.  856;  Bol- 
lins  v.  Shaver  Wagon  &  Carriage  Co., 
SO  Iowa  380,  20  Am.  St.  Bep.  427,  45 
N.  W.  1037;  Warfield  v.  Marshall 
County  Canning  Co.,  72  Iowa  666,  2 
Am.  St.  Bep.  263,  34  N.  W.  467;  Gar- 
rett v.  Burlington  Plow  Oo.,  70  Iowa 
697,  59  Am.  Bep.  461,  29  N.  W.  395; 
Buell  v.  Buckingham  &  Co.,  16  Iowa 
284,  85  Am.  Dec.  516. 

Kansas.  Grand  De  Tour  Plow  Co. 
v.  Bude  Bros.  Mfg.  Co.,  60  Kan.  145, 
55  Pac.  848. 

Kentucky.    Lexington  Life,  Fire  & 


17  B.  Mon.  412,  66  Am.  Dec.  165; 
United  States  Bank  v.  Huth,  4  B. 
Mon.  423. 

Maine.  Symonds  v.  Lewis,  94  Me. 
501,  48  Atl.  121. 

Maryland.  Mowen  v.  Nitsch,  62 
Atl.  582;  State  v.  Bank  of  Maryland, 
6  GUI  &  J.  205,  26  Am.  Dec.  561. 

Massachusetts.  Sargent  v.  Webster, 
13  Mete.  497,  46  Am.  Dec.  743.  This 
state  now  has  a  statute  restricting  the 
rights  of  insolvents  to  prefer  them- 
selves. Bev.  L.  1902,  c.  163,  §§110- 
112. 

Michigan.  Haight  v.  Smith,  178 
Mich.  392,  144  N.  W.  830;  Austin  v. 
First  Nat.  Bank  of  Kalamazoo,  100 
Mich.  613,  59  N.  W.  597;  Bank  of 
Montreal  v.  J.  E.  Potts  Salt  &  Lum- 
ber Co.,  90  Mich.  345,  51  N.  W.  512. 
As  to  the  statutory  prohibition  against 
preferences  by  insolvent  banks,  see 
§  5107,  infra. 

Mississippi  Mason  v.  Fischer  & 
Burnett  Lumber  Co.,  21  So.  5;  Sells 
v.  Bosedale  Grocery  &  Commission  Co., 
72  Miss.  590,  17  So.  236;  Palmer  v. 
George  W.  Hutchison  Grocery  Co.,  11 
So.  789;  Arthur  v.  Commercial  &  B. 
Bank,  9  Smedes  &  M.  394,  48  Am.  Dec. 
719. 

Missouri.  Shields  v.  Hobart,  172 
Mo.  491,  95  Am.  St.  Bep.  529,  72  S. 
W.  669;  Pullis  v.  Pullis  Bros.  Iron 
Co.,  157  Mo.  565,  57  S.  W.  1095;  Butler 
v.  Harrison  Land  &  Mining  Co.,  139 
Mo.  467,  61  Am.  St.  Bep.  464,  41 
S.  W.  234;  Schufeldt  v.  Smith,  131  Mo. 
280,  52  Am.  St.  Bep.  628,  31  S.  W. 
1039;  Meyer  v.  American  Folding 
Chair  Co.,  130  Mo.  188,  32  S.  W.  300; 
Waggoner-Gates  Milling  Co.  v.  Ziegler- 
Zaiss  Commission  Co.,  128  Mo.  473,  31 
S.  W.  28;  La  Grange  Butter  Tub  Co. 
v.  National  Bank  of  Commerce,  122 
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this  rule  is  adhered  to  by  courts  which  also  adhere  to  the  trust-fund 
doctrine,  but  most  of  the  later  cases  referring  to  the  trust-fund' doc- 
trine, and  sustaining  the  right  to  prefer  creditors,  apply  the  limited 
doctrine  by  which  the  corporation  has  full  control  of  its  property 
until  proceedings  have  been  taken  in  a  court  of  equity  to  adminis- 
ter the  property  of  the  corporation.  As  a  matter  of  fact,  it  may  be 
pointed  out  that  no  other  view  is  consistent  with  the  right  of  an 


Mo.  154,  43  Am.  St.  Rep.  558,  26  8. 
W.  710;  Toster  v.  Mullanphy  Plan- 
ing Mill  Co.,  92  Mo.  79,  4  S.  W.  260; 
Evans  v.  Unity  Investment  Co.,  —  Mo. 
App.  — ,  196  S.  W.  49;  Graham  Paper 
Co.  v.  Sheridan  Pub.  Co.,  172  Mo.  App. 

495,  158  S.  W.  92;  Warren  v.  Mayer, 
163  Mo.  App.  451,  143  S.  W.  861;  Zim- 
merman v.  W.  L.  Grush  Produce  Co., 
156  Mo.  App.  588,  137  S.  W.  642; 
Webb  &  Co.  v.  Midway  Lumber  Co., 
68  Mo.  App.  546.  See  Smead  v. 
Chandler,  71  Ark.  505,  65  L.  B.  A, 
353,  76  S.  W.  1066. 

Montana.  Ames  &  Frost  Co.  v.  Hes- 
let,  19  Mont.   188,  61   Am.  St.  Rep. 

496,  47  Pac.  805. 

Nebraska.  M.  A.  Seeds  Dry-Plate 
Co.  v.  Heyn  Photo-Supply  Co.,  57  Neb. 
214,  77  N.  W.  660;  Solomon  v.  C.  M. 
Schneider  &  Co.,  56  Neb.  680,  77  N. 
W.  65;  German  Nat.  Bank  of  Hastings 
v.  First  Nat.  Bank,  55  Neb.  86,  75  N. 
W.  531;  Wallacha  v.  Robinson  & 
Stokes  Co.,  50  Neb.  469,  70  N.  W.  52; 
Shaw  v.  Robinson  &  Stokes  Co.,  50 
Neb.  403,  60  N.  W.  947. 

New  Jersey.  Savage  v.  Miller,  56 
N.  J.  Eq.  432,  36  Atl.  578,  39  Atl.  665; 
Bissell  v.  Besson,  47  N.  J.  Eq.  580,  22 
Atl.  1077;  Vail  v.  Jameson,  41  N.  J. 
Eq.  648,  7  Atl.  520;  Wilkinson  v. 
Bauerle,  41  N.  J.  Eq.  635,  7  Atl.  514. 
As  to  New  Jersey  statute,  see  §  5128, 
infra. 

New  York.  Varnum  v.  Hart,  119 
N.  Y.  101,  23  N.  E.  183;  Coats  v.  Don- 
nell,  94  N.  Y.  168;  French  v.  Andrews, 
81  Hun  272,  30  N.  Y.  Supp.  796.  As 
to  statutory  prohibition  in  New  York, 
see  §  5129  et  seq.,  infra. 


North  Carolina.  Fisher  v.  Western 
Carolina  Bank,  132  N.  C.  769,  44  S.  E. 
601;  Merchants'  Nat.  Bank  of  Rich- 
mond v.  Newton  Cotton  Mills,  115  N. 
C.  507,  20  S.  E.  765;  Blalock  v.  Ker- 
nersville  Mfg.  Co.,  110  N.  C.  99,  14 
a  E.  501. 

Oregon.  Ourrie  v.  Bowman,  25  Ore. 
364,  35  Pac.  848.  Compare  Sabin  v. 
Columbia  Fuel  Co.,  25  Ore.  15,  42  Am. 
St.  Rep.  756,  34  Pac.  692,  35  Pac.  854. 

Pennsylvania.  Moller  v.  Keystone 
Fibre  Co.,  187  Pa.  St.  553,  41  Atl. 
478;  Borton  v.  Brines-Chase  Co.,  175 
Pa.  St.  209,  34  Atl.  597;  Pairpoint 
Mfg.  Co.  v.  Philadelphia  Optical  & 
Watch  Co.,  161  Pa.  St.  17,  28  Atl. 
1003;  Dana  v.  Bank  of  United  States, 
5  Watts  &  S.  223. 

Utah.  Callahan  v.  Pioneer  Nurs- 
eries Co.,  49  Utah  541,  164  Pac.  878; 
National  Bank  of  Republic  v.  George 
M.  Scott  &  Co.,  18  Utah  400,  55  Pac. 
374;  Wells,  Fargo  &  Co.  v.  George  M. 
Scott  &  Co.,  18  Utah  127,  55  Pac.  81; 
Burnham,  Hanna,  Munger  &  Co.  v. 
McCornick,  18  Utah  42,  55  Pac.  77; 
Singer  v.  Salt  Lake  City  Copper  Mfg. 
Co.,  17  Utah  143,  70  Am.  St.  Rep.  773, 
53  Pac.  1024;  Colorado  Fuel  &  Iron  Co. 
v.  Western  Hardware  Co.,  16  Utah  4, 
50  Pac.  628;  Weyeth  Hardware  & 
Manufacturing  Co.  v.  James-Spencer- 
Bateman  Co.,  15  Utah  110,  47  Pac.  604. 

Vermont.  Whitwell  v.  Warner,  20 
Vt.  425;  Warner  v.  Mower,  11  Vt.  385. 

Virginia.  Planters'  Bank  v. 
Whittle,  78  Va.  737;  Burr's  Ex'r  v. 
McDonald,  3  Gratt.  215. 

West  Virginia.  Hulings  v.  Hulings 
Lumber  Co.,  38  W.  Va.  351,  18  S.  E. 
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insolvent  corporation  to  prefer  creditors.68  On  the  other  hand,  some 
courts  sustaining  the  right  to  give  preferences  and,  repudiating  the 
trust-fund  doctrine,  hold  that  a  denial  of  the  right  would  be  to  give 
effect  to  the  trust-fund  doctrine.68  It  is  to  be  noted  that  in  a  large 
majority  of  the  states  where  the  doctrine  has  been  repudiated  it  is 
only  to  the  extent  of  recognizing  the  right  of  insolvent  corporations 
to  prefer  their  common,  unofficial  creditors  in  the  same  manner  and 
to  the  same  extent  that  an  insolvent  individual  may.64 


§  5075.  —  Rule  denying  right  to  prefer  creditors ;  trust-fund  doc- 
trine as  prohibition.  In  some  jurisdictions,  preferences  by  a  cor- 
poration which  becomes  insolvent,  and  determines  to  make  an 
assignment  for  the  benefit  of  creditors,  or  ceases  to  do  business,  or  de- 
termines to  cease  business  are  held  invalid  although  no  proceedings 


620;  Buffner  v.  Welton  Coal  &  Salt 
Co.,  36  W.  Va.  244,  15  S.  E.  48;  Pyles 
v.  Biverside  Furniture  Co.,  30  W.  Va. 
123,  2  S.  E.  909;  Hop©  v.  Valley  City 
Salt  Co.,  25  W.  Va.  789. 

Wisconsin.  Harrigan  v.  Gilchrist, 
121  Wis.  127,  99  N.  W.  909;  Slack  v. 
Northwestern  Nat.  Bank,  103  Wis.  57, 
74  Am.  St.  Hep.  841,  79  N.  W.  51; 
South  Bend  Chilled  Plow  Co.  v. 
George  C.  Cribb  Co.,  97  Wis.  230,  72 
N.  W.  749;  Ford  v.  Hill,  92  Wis.  188, 
53  Am.  St.  Bep.  902,  66  N.  W.  115. 
Compare  Ford  v.  Plankinton  Bank,  87 
Wis.  363,  58  N.  W.  766;  First.  Nat. 
Bank  of  Stevens  Point  v.  Knowles, 
67  Wis.  373,  28  N.  W.  225. 

Wyoming.  Conway  v.  Smith  Mer- 
cantile Co.,  6  Wyo.  468,  46  Pac.  1048. 

Statutory  prohibitions  against  pref- 
erences, see  §5121  et  seq.,  infra. 

M  Smith  Middlings  Purifier  Co.  v. 
McGroarty,  136  U.  S.  237,  34  L.  Ed. 
346;  Gould  v.  Little  Bock,  M.  B.  &  T. 
By.  Co.,  52  Fed.  680;  Haight  v.  Smith, 
178  Mich.  392,  144  N.  W.  830. 

The  trust-fund  doctrine  is  not  in- 
tended to  hamper  or  embarrass  solvent 
corporations  in  mortgaging  their  prop- 
erty. City  Bank  &  Trust  Co.  v. 
Leonard,  168  Ala.  404,  53  So.  71. 

A  mortgagee  may  intervene  and 
have  the  court  declare  and  determine 


and  protect  its  right  to  the  mortgaged 
property,  even  after  it  has  been  de- 
clared to  be  a  trust  fund  for  the  bene- 
fit of  the  creditors  of  the  mortgagor 
corporation.  City  Bank  &  Trust  Co. 
v.  Leonard,  168  Ala.  404,  53  So.  71. 

wpassow  &  Sons  v.  Wetherbee,  — 
Utah  — ,  167  Pac.  350. 

Under  Laws  1909,  c.  106,  §  5,  as  to 
the  forfeiture  of  the  charter  of  a  cor- 
poration, by  which  assets  and  prop- 
erty of  the  corporation  are  held  in 
trust  by  the  directors  as  in  the  case  of 
insolvent  corporations,  the  corporation 
in  the  winding  up  of  its  affairs  may 
make  preference  by  assignment  or 
otherwise  of  some  of  its  creditors  so 
long  as  not  interfered  with  by  equita- 
ble proceedings  to  administer  the  prop- 
erty equally  among  all  creditors.  Pas- 
sow  &  Sons  v.  Wetherbee,  —  Utah  — , 
167  Pac.  350. 

M  City  Nat.  Bank  v.  Goshen  Woolen 
Mills  Co.,  35  Ind.  App.  562,  69  N.  E. 
206. 

When  it  is  said  that  the  trust-fund 
theory  has  been  repudiated,  nothing 
more  can  be  meant  than  that  the  as- 
sets of  an  insolvent  corporation  are 
not  held  by  the  directors  in  trust  for 
creditors  pro  rata.  City  Nat.  Bank  v. 
Goshen  Woolen  Mills  Co.,  35  Ind.  App. 
562,  69  N.  E.  206. 
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may  have  been  instituted  against  it  for  winding  up  its  affairs.65  The 
rule  results  from  the  application  of  the  trust-fund  doctrine,  and 
under  it  preferences  will  be  set  aside  by  a  court  of  equity  and  the 
assets  of  an  insolvent  corporation  will  be  distributed  pro  rata  among 
all  the  creditors. 

Some  of  the  decisions  in  these  states  prohibiting  preferences  result 
in  cases  where  the  facts  presented  show  that  the  corporation  has 
ceased  to  do  business,  or  where  a  receiver  has  been  appointed.56 
Thus  a  unanimity  of  decision  is  arrived  at,  with  the  decisions  of  courts, 
permitting  preferences  until  courts  of  equity  interfere  and  take 
charge  of  the  assets,  in  which  case  the  trust-fund  doctrine  attaches.57 
The  decisions  of  one  of  the  jurisdictions  supporting  the  rule  which 
prohibits  preferences  because  of  the  trust-fund  character  of  a  cor- 


6*  United  States.  See  Wyman  v. 
Bowman,  127  Fed.  257;  Wisconsin 
Marine  &  Fire  Ins.  Co.'s  Bank  v.  Le- 
high &  Franklin  Coal  Co.,  64  Fed. 
497. 

Ohio.  Star  Hardware  &  Supply  Co. 
v.  Toledo  Steel  Castings  Co.,  90  Ohio 
St.  171,  106  N.  E.  966;  Bouse  v.  Mer- 
chants' Nat.  Bank,  46  Ohio  St.  493, 
5  L.  B.  A.  378,  15  Am.  St.  Bep.  644, 
22  N.  E.  293.  Compare  Damarin  v. 
Huron  Iron  Co.,  47  Ohio  St.  581,  26 
N.  E.  37. 

South  Dakota.  Furber  v.  Williams- 
Flower  Co.,  21  S.  D.  228,  8  L.  B.  A. 
(N.  S.)  1259,  15  Ann.  Cas.  1216,  111 
N.  W.  548;  Adams  &  Westlake  Co.  v. 
Deyette,  5  S.  D.  418,  49  Am.  St.  Bep. 
887,  59  N.  W.  214,  8  S.  D.  119,  31  L. 
B.  A.  497,  59  Am.  St.  Bep.  751,  65  N. 
W.  471,  Kellam  J.,  dissenting. 

Tennessee.  Memphis  Barrel  &  Head- 
ing Co.  v.  Ward,  99  Tenn.  172,  63 
Am.  St.  Bep.  825,  42  S.  W.  13;  Smith 
v.  Bradt  Printing  Co.,  97  Tenn.  351, 
37  S.  W.  10;  Tradesman  Pub.  Co.  v. 
Knoxville  Car  Wheel  Co.,  95  Tenn. 
634,  31  L.  B.  A.  593,  49  Am.  St.  Bep. 
943,  32  S.  W.  1097;  Marr  v.  Bank 
of  West  Tennessee,  4  Cold.  471;  Smith 
v.  St.  Louis  Mut.  Life  Ins.  Co.,  3 
Tenn.  Ch.  502;  Brown  v.  Morristown 
Co-operative  Stove  Co.  (fPenn.  Ch. 
App.),  42  S.  W.  161. 


Texas.  Fowler  v.  Bell,  90  Tex.  150, 
39  L.  B.  A.  254,  59  Am.  St.  Bep.  788, 
37  S.  W.  1058;  Lyons-Thomas  Hard- 
ware Co.  v.  Perry  Stove  Mfg.  Co.,  86 
Tex.  143,  22  L.  B.  A.  802,  24  S.  W.  16. 

Washington.  Simpson  v.  Western 
Hardware  &  Metal  Co.,  97  Wash.  626, 
167  Pac.  113;  Mutual  In  v.  Co.  v.  Wal- 
ton Mach.  Co.,  91  Wash.  298,  157  Pac. 
682;  Benner  v.  Scandinavian  American 
Bank,  73  Wash.  488,  Ann.  Cas.  1914  D 
702,  131  Pac.  1149;  Burrell  v.  Bennett, 
20  Wash.  644,  56  Pac.  375;  Cook  v. 
Moody,  18  Wash.  114,  63  Am.  St.  Bep. 
872,  50  Pac.  1020;  Biddle  Purchasing 
Co.  v.  Port  Townsend  Steel  Wire  & 
Nail  Co.,  16  Wash.  681,  48  Pac.  407; 
Compton  v.  Schwabacher  Bros.  &  Co., 
15  Wash.  306,  46  Pac.  338;  Conover  v. 
Hull,  10  Wash.  673,  45  Am.  St.  Bep, 
310,  39  Pac.  166;  Smith  v.  Hopkins, 
10  Wash.  77,  38  Pac.  854;  Thompson 
v.  Huron  Lumber  Co.,  4  Wash.  600, 
30  Pac.  741,  31  Pac.  25.  See  Grinstead 
v.  Union  Savings  &  Trust  Co.,  190  Fed. 
546;  Nelson  v.  Svea  Pub.  Co.,  178 
Fed.  136  (referring  to  the  Washington 
rule). 

W  Guaranty  State  Bank  &  Trust  Co. 
v.  Thompson,  —  Tex.  Civ.  App.  — , 
195  S.  W.  960;  Mutual  Inv.  Co.  v. 
Walton  Mach.  Co.,  91  Wash.  298,  157 
Pac.  682. 

57  See  §  5074,  supra. 
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porat ion's  assets,  have  been  construed  differently  by  the  federal 
courts,  so  as  to  more  nearly  accord  with  the  general  rule.6* 

§  5076.  —  Common-law  rule  as  to  preferences;  effect  of  statutes. 
At  the  common\law,  preferential  payments  made  by  a  debtor  to  his 
creditor,  even  if  insolvent,  or  if  in  contemplation  of  insolvency,  were 
not  illegal.69  In  a  number  of  states,  statutes  have  been  enacted  pre- 
venting preferences  by  insolvent  corporations.  The  enactment  of 
such  statutes,  their  repeal,  and  re-enactment,  have  caused  a  large 
amount  of  conflict  in  the  decisions  of  such  states,  as  to  the  validity 
of  preferences.60 

§  5077.  —  Necessity  of  good  faith  under  rule  permitting  prefer- 
ences. Under  the  rule  permitting  an  insolvent  corporation  to  prefer 
creditors,  the  act  must  be  in  good  faith,  and  such  a  preference  will  not 
be  sustained  if  the  transaction  is  of  such  a  character  as  to  constitute 
a  fraud  in  fact  upon  other  creditors.61  A  preference  is  not,  merely 
because  it  is  a  preference,  a  fraudulent  conveyance,  and  a  conclusion 


*•  Under  the  Ohio  decisions  as  con- 
strued by  the  federal  courts,  the  trust 
which  makes  it  a  constructive  fraud 
to  prefer  one  creditor  over  another 
arises  when  a  corporation  has  aban- 
doned the  objects  of  its  organization, 
yielded  up  its  dominion  of  its  prop- 
erty to  its  creditors  for  administra- 
tion and  ceased  to  be  a  going  concern. 
Fifth  Third  Nat.  Bank  v.  Johnson, 
219  Fed.  89. 

The  decision  of  Bouse  v.  Merchants' 
Nat.  Bank,  46  Ohio  St.  493,  5  L.  B. 
A.  378,  15  Am.  St.  Bep.  644,  22  N.  E. 
293,  ' '  proceeded  in  part  upon  a  theory 
that  the  property  of  an  insolvent  cor- 
poration is  a  trust  fund  for  its  cred- 
itors in  a  wider  and  more  general 
sense  than  could  be  maintained  upon 
general  principles  of  equity  jurispru- 
dence." Smith  Middlings  Purifier  Go. 
v.  McOroarty,  136  U.  S.  237,  34  L.  Ed. 

346. 

W  Industrial  Mut.  Deposit  Co.'s 
Beceiver  v.  Taylor,  26  Ky.  L.  Bep. 
802,  82  fi.  W.  574;  Polsom  v.  Smith, 
113  Me.  83,  92  Atl.  1003. 

<0  See  §5121  et  seq.,  infra. 


61  United  States.  United  States 
Bubber  Go.  v.  American  Oak  Leather 
Go.,  96  Fed.  891,  modifying  decree  82 
Fed.  248. 

Idaho.  Pettengill  v.  Blackman,  30 
Idaho  241,  164  Pac.  358. 

Maryland.  Mowen  v.  Nitsch,  62  Atl. 
582. 

Missouri.  State  v.  Manhattan  Bub- 
iber  Mfg.  Go.,  149  Mo.  181,  50  S.  W. 
321;  Evans  v.  Unity  Inv.  Co.,  —  Mo. 
App.  — ,  196  S.  W.  49;  Graham  Paper 
Go.  v.  Sheridan  Pub.  Go.,  172  Mo.  App. 
495,  158  S.  W.  92;  Zimmerman  v.  W. 
L.  Grush  Produce  Co.,  156  Mo.  App. 
588,  137  S.  W.  642. 

Utah.  Callahan  v.  Pioneer  Nurseries 
Co.,  49  Utah  541,  164  Pac.  878. 

In  a  suit  to  foreclose  a  mortgage, 
defended  by  a  trustee  in  bankruptcy 
of  a  mining  corporation,  evidence  held 
not  to  support  a  defense  of  want  of 
consideration,  the  plaintiff  having  per- 
formed services  and  transferred  land 
to  the  corporation.  Myers  v.  Indiana 
Min.  Co.,  86  Ore.  664,  168  Pac.  719. 

In  such  suit,  evidence  held  not  to 
show  participation  of  the  plaintiff  in 
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of  an  intent  to  "hinder,  delay  or  defraud  creditors/ '  based  only  on 
the  accomplishment  of  a  preference  among  honest  creditors,  cannot 
stand.68  Also,  whenever  there  is  a  true  debt  and  a  real  transfer  of 
property  for  an  adequate  consideration,  there  is  no  collusion.68  But 
if  security  is  given  to  a  creditor,  without  consideration,  or  is  created 
with  a  view  to  hinder  and  delay  creditors,  it  will  not  be  permitted 
to  stand  when  properly  assailed.64  The  right  to  redeem  is  an  inter- 
est of  value  and  to  reserve  it  in  such  a  way  as  to  leave  it  between  the 
parties,  enabling  them  to  form  a  trust  between  themselves  and  at 
their  pleasure  to  deny  its  existence,  is  plainly  deceptive,  tending  to 
delay,  hinder  and  defraud  creditors.65 

§  5078.  —  Preferences  by  going  concerns ;  what  constitutes  insol- 
vency preventing  preferences.  The  general  rule  permitting  cor- 
porations to  prefer  creditors,  applies  to  going  concerns,66  or  to  failing 
corporations  who  retain  possession  of  their  property  unaffected  by 
liens  or  by  process  of  law,67  but  no  such  right  exists  when  the  cor- 
poration is  dissolved,  or  is  winding  up  its  affairs.6*  This  right  to  give 
preferences  by  insolvent  corporations  which  are  going  concerns  is 
also  recognized  in  states  which  deny  the  right  to  prefer  because  of 
their  adherence  to  the  trust-fund  doctrine.  In  a  number  of  decisions 
it  has  been  held  that  a  corporation  is  not  insolvent  merely  because 
it  is  embarrassed  and  unable  to  pay  its  debts  as  they  become  due,  or 

fraudulent    transactions    or    sales    of  95  Am.  St.  Rep.  529,  72  8.  W.  669; 

capital  stock,  if  such  fraud  was  con-  Warren  v.  Mayer,  163  Mo.  A  pp.  451, 

ceded  available  as  a  defense.     Myers  143  8.  W.  861. 

v.  Indiana  Min.  Co.,  86  Ore.  664,  168  Where  a  corporation  was  retaining 

Pac.  719.  dominion  over  all  its  property  and  was 

62  Fifth  Third  Nat.  Bank  v.  John-  not  going  out  of  business,  but  was  ex- 
son,  219  Fed.  89.  pecting  to  avoid  insolvency,  the  evi- 

68  Pettengill  v.  Blackman,  30  Idaho  dence  did  not  justify  a  conclusion  that 

241,  164  Pac.  358;  Nappanee  Canning  it  had  ceased  to  be  a  going  concern 

Co.  v.  Eeid,  Murdoch  &  Co.,  159  Ind.  at  the  time  of  the  giving  of  a  deed 

614,  59  L.  B.  A.  199,  64  N.  E.  870.  and  mortgage.    Fifth  Third  Nat.  Bank 

64  Mowen  v.  Nitsch,  —  Md.  — ,  62  v.  Johnson,  219  Fed.  89. 
Atl.  582.  See  §5074,  supra. 

A  false  statement  as  to  what  con-  67  Evans  v.  Unity  In  v.  Co.,  —  Mo. 

stitutes  the  major  portion  of  the  con-  App.  — ,  196  8.  W.  49;  Graham  Paper 

si  deration  of  a  mortgage,  stamps  the  Co.  v.  Sheridan  Pub.  Co.,  172  Mo.  App. 

transaction  in  its  inception  as  fraudu-  495,  158  S.  W.  92;  Zimmerman  v.  W. 

lent.    Mowen  v.  Nitsch,  —  Md.  — ,  62  L.  Crush  Produce  Co.,  156  Mo.  App. 

Atl.  582.  588,  137  S.  W.  642. 

65  Morgan  Co.  v.  Elmes,  124  Ark.  68  Warren  v.  Mayer,  163  Mo.  App. 
422,  187  8.  W.  640.  451,  143  S.  W.  861.    See  §  5074,  supra. 

66  Shields  v.  Hobart,  172  Mo.  491, 
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even  because  all  of  its  assets,  if  sold,  would  not  bring  enough  to  pay 
all  of  its  liabilities,  if  it  is  still  in  good  faith  engaged  in  the  business 
for  which  it  was  created,  with  the  prospect  and  expectation  of  con- 
tinuing.60 To  render  a  corporation  insolvent  within  the  rule  pro- 
hibiting preferences,  one  court  has  said  that  "it  is  not  enough  that 
its  assets  are  insufficient  to  meet  all  its  liabilities,  if  it  be  still  prose- 
cuting its  line  of  business,  with  the  prospect  and  expectation  of  con- 
tinuing to  do  so;  in  other  words,  if  it  be,  in  good  faith,  what  is 
sometimes  called  a  going  business  or  establishment.  Many  success- 
ful corporate  enterprises,  it  is  believed,  have  passed  through  crises, 
when  their  property  and  effects,  if  brought  to  present  sale,  would  not 
have  discharged  all  their  liabilities  in  full."70  On  the  other  hand, 
"when  a  corporation's  assets  are  insufficient  for  the  payment  of  its 
debts,  and  it  has  ceased  to  do  business,  or  has  taken,  or  is  in  the  act  of 
taking,  a  step  which  will  practically  incapacitate  it  for  conducting  the 


69  United  States.  Richards  v.  Hali- 
day,  92  Fed.  798. 

Alabama.  Corey  v.  Wadsworth,  99 
Ala.  68,  23  L.  B.  A.  618,  42  Am.  St. 
Bep.  29,  11  So.  350. 

Ohio.  Damarin  v.  Huron  Iron  Co., 
47  Ohio  St.  581,  26  N.  E.  37. 

Oregon,  Sabin  v.  Columbia  Fuel 
Co.,  25  Ore.  15,  42  Am.  St.  Bep.  756, 
34  Pac.  692,  35  Pac.  854. 

Tennessee.  Memphis  Barrel  & 
Heading  Co.  v.  Ward,  99  Tenn.  172,  63 
Am.  St.  Bep.  825,  42  S.  W.  13;  Smith 
v.  Bradt  Printing  Co.,  97  Tenn.  351, 
37  S.  W.  10;  MoClaren  v.  Union  Boiler 
Mill  &  Elevator  Co.,  95  Tenn.  696,  35 
S.  W.  88;  Tradesman  Pub.  Co.  v. 
Knoxville  Car  Wheel  Co.,  95  Tenn. 
634,  31  L.  B.  A.  593,  49  Am.  St.  Bep. 
943,  32  S.  W.  1097;  First  Nat.  Bank 
of  Tullahoma  v.  North  Alabama  Lum- 
ber &  Manufacturing  Co.,  91  Tenn.  12, 
18  S.  W.  400;  Comfort  v.  McTeer,  7 
Lea  652. 

Texas.  Moon  Bros.  Carriage  Co. 
v.  Waxahachie  Grain  &  Implement 
Co.,  89  Tex.  511,  35  S.  W.  1047,  aff'g 
13  Tex.  Civ.  App.  103,  35  S.  W.  337; 
College  Park  Elec.  Belt  Line  v.  Ide, 
15  Tex.  Civ.  App.  273,  40  S.  W.  64. 

Washington,     Brooks   v.   Skookum 


Mfg.  Co.,  9  Wash.  80,  37  Pac.  284. 
See  also  §  5008,  supra. 

Where  a  corporation  has  not  ceased 
to  carry  on  business,  although  it  is  in- 
solvent, its  creditors  may  obtain  pref- 
erences by  attachment  or  other  judi- 
cial process,  even  in  those  jurisdictions 
in  which  the  contrary  is  held  after 
cessation  of  business  or  an  act  of 
insolvency.  Moon  Bros.  Carriage  Co. 
v.  Waxahachie  Grain  &  Implement 
Co.,  89  Tex.  511,  35  S.  W.  1047,  aft  'g 
13  Tex.  Civ.  App.  103,  35  S.  W.  337. 

A  mortgage  executed  by  a  corpora- 
tion to  secure  a  pre-existing  debt  is 
not  invalid  as  against  general  cred- 
itors, although  the  company  is  known 
to  be  insolvent,  where  it  is  at  the 
time  in  the  possession  of  its  prop- 
erty, actively  engaged  in  business,  and) 
intending  to  continue  in  business,  un- 
less prevented  by  other  creditors,  the 
object  of  the  mortgage  being  not  to 
prefer  to  a  creditor,  but  to  obtain  an 
extension  of  credit*  Damarin  v. 
Huron  Iron  Co.,  47  Ohio  St.  581,  26 
N.  E.  37.  (In  Ohio,  an  insolvent  cor- 
poration cannot  prefer  creditors. — Ed.) 

70  Corey  v.  Wadsworth,  99  Ala.  68, 
23  L.  B.  A.  618,  42  Am.  St.  Bep.  29, 
11  So.  350. 
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corporate  enterprise  with  reasonable  prospect  of  success,  or  its  em- 
barrassments are  such  that  early  suspension  and  failure  must  ensue, 
then  such  corporation  must  be  pronounced  insolvent,"  and  accord- 
ingly preferences  are  prohibited.71  In  a  proceeding  to  determine 
whether  a  transfer  of  a  corporation  debtor  is  a  preference,  the  state 
rule  as  to  what  constitutes  insolvency  is  to  be  followed.78 

§  5079.  —  Preferences  in  due  course  of  business.  Some  of  the 
cases  sustaining  the  right  to  prefer  creditors,  state  that  such  pref- 
erences may  be  given  "in  due  course  of  business,"78  and  the  right 
accordingly  exists  in  the  case  of  an  embarrassed  corporation  strug- 
gling to  protect  its  credit.  Payments  made  under  such  circum- 
stances have  been  held  not  to  be  in  contemplation  of  insolvency 
within  a  statute  prohibiting  preferences.7*  It  has  also  been  held  that 
the  Bankruptcy  Act  does  not  deprive  creditors  of  the  right  to  trans- 
act business  with  debtor  corporations  in  the  usual  way,  as  the  credi- 
tor has  the  right  to  presume  that  the  debtor  is  solvent.75 

§  5080.  —  Preferences  in  pursuance  of  prim*  agreements.    Under 

the  rule  prohibiting  preferences  because  of  the  trustrfund  doctrine, 
a  preference  is  none  the  less  invalid,  because  given  in  pursuance  of  a 
prior  understanding  or  agreement  therefor.78 

§  5081.  —  Control  or  influence  over  debtor  corporation.  A  ques- 
tion somewhat  allied  to  that  of  the  power  of  directors  of  a  corpora- 
tion to  effect  a  preference  to  themselves  as  creditors,  is  presented 
where  creditors  by  moral  or  business  influence  cause  a  corporation  to 


71  Corey  v.  Wadsworth,  99  Ala.  68, 
23  L.  B.  A.  618,  42  Am.  St.  Bep.  29, 
11  So.  350.    See  also  Smith  v.  Bradt 
Printing    Co.,    97    Tenn.    351,    37    S. 
W.  10. 

Where  a  lumber  company  was  in- 
solvent and  unable  to  meet  its  debts 
as  they  matured  in  the  ordinary  course 
of  business  at  the  time  of  a  convey- 
ance of  real  estate  to  a  creditor,  such 
conveyance  was  conclusively  a  prefer- 
ence and  unlawful,  and  to  be  set  aside 
at  the  suit  of  the  receiver  of  the  in- 
solvent for  the  benefit  of  all  creditors 
of  the  same  class.  Jones  v.  Hoquiam 
Lumber  &  Shingle  Co.,  98  Wash.  172, 
167  Pac.  117. 


78  Simpson  v.  Western  Hardware  & 
Metal  Co.,  97  Wash.  626,  167  Pac.  113. 

78  Wilson  v.  Baker  Clothing  Co.,  25 
Idaho  378,  50  L.  B.  A.  (N.  S.)  239, 
137  Pac.  896;  Fairbanks,  Morse  &  Co. 
v.  Madisonville  Sav.  Bank,  141  Ky. 
374,  132  S.  W.  540. 

74  Fairbanks,  Morse  &  Co.  v.  Madi- 
sonville Sav.  Bank,  141  Ky.  374,  132 
S.  W.  540. 

See  §5121  et  seq.,  infra. 

7»Grandison  v.  Bobertson,  220  Fed. 

9oD. 

78Biddle  Purchasing  Co.  v.  Port 
Townsend  Steel  Wire  &  Nail  Co.,  16 
Wash.  681,  48  Pac.  407. 
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grant  a  preference  to  themselves.  That  such  transactions  are  effected, 
in  the  case  of  small  debtors,  is  a  matter  of  common  knowledge,  and 
similar  situations  have  arisen  in  the  case  of  corporations.  In  one  suit 
it  was  contended  that  the  influence  possessed  by  a  large  creditor  in  in* 
ducing  a  corporation  to  grant  a  preference  should  render  the  pre- 
ferred creditor  liable  to  the  other  creditors  for  the  amount  received 
in  payment  of  its  claim.  The  court  denied  the  claim,  however,  on  the 
ground  that  the  creditor  had  no  actual  control  of  the  debtor  corpora- 
tion.77 The  question  has  also  arisen  in  a  collateral  manner,  in  dealing 
with  the  effect  of  knowledge  of  insolvency.7* 

§  5082.  —  Advances  by  creditors.  An  insolvent  corporation  may 
mortgage  or  assign  property  sufficient  to  secure  advances  and  loans, 
where  the  proceeds  are  used  in  good  faith  to  pay  debts.79  And  when 
creditors  assent  to  the  giving  of  a  mortgage  and  thereby  induce  the 
mortgagee  to  advance  money,  it  is  inequitable  to  allow  the  assenting 
creditors  to  receive  a  dividend  on  their  claims  before  the  advances  are 
paid ;  the  mortgagee  will  be  protected  by  subrogating  him  to  the  rights 
of  the  assenting  creditors  to  the  extent  required  to  repay  the  ad- 
vances.80 It  has  also  been  held  that  a  person  who  advances  money 
to  a  corporation  which  is  embarrassed,  taking  drafts  upon  customers 
in  return,  is  not  a  creditor  of  the  corporation.  The  sale  and  delivery, 
of  such  drafts  has  been  held  not  to  constitute  a  preference.81  Also 
when  a  bank  is  not  a  creditor  of  a  corporation,  and  is  not  shown  to 
have  had  any  notice  of  its  insolvency,  and  the  corporation  executes 
mortgages  on  its  property  for  a  valuable  consideration,  the  money 
being  used  to  pay  creditors,  the  mortgages  are  not  invalid  as  being 
executed  to  prefer  a  creditor  who  received  part  of  the  money  ob- 
tained.82 But  where  a  judgment  note  and  a  subsequent  transfer  of 
property  by  execution  and  sale,  by  an  insolvent  corporation,  are  in- 
tended as  security  for  the  repayment  of  money  advanced  by  a  surety 
to  pay  labor  claims,  such  transfer  has  been  held  a  preference  in 
favor  of  the  surety  and  an  act  of  bankruptcy.83    Where  advances 


77  National  Bank  of  Commerce  in 
Denver  v.  Allen,  90  Fed.  545. 

TO  See  §  5121  et  seq.,  infra. 

79  International  Life  Ins.  Go.  v. 
Vaughan,  114  Ark.  26,  169  S.  W.  330. 

Evidence  held  to  sustain  a  finding 
giving  priority  to  the  lien  of  a  mort- 
gage covering  property  of  an  insolvent 
corporation,  it  appearing  that  the  cor- 
poration at  the  time  of  the  execution 
of  the  mortgage  actually  owed  a  bank 


a  certain  sum,  which  the  mortgagee 
assumed.  Richeson  v.  National  Bank 
of  Mena,  96  Ark.  594,  132  8.  W.  913. 

SO  Van  Clief  v.  Melville,  80  N.  J. 
Eq.  188,  83  Atl.  967. 

UHodson  v.  Karr,  96  Md.  475,  53 
Atl.  1113. 

MGrinstead  v.  Union  Savings  & 
Trust  Co.,  190  Fed.  546. 

83  United  Surety  Co.  v.  Iowa  Mfg. 
Co.,  179  Fed.  55. 
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to  a  corporation  are  secured  by  a  pledge  of  capital  stock  only,  a  mort- 
gage as  further  security  is  wholly  a  matter  of  favor.8*  Under  an 
agreement  whereby  a  person  furnished  funds  to  a  corporation  to 
re-establish  its  solvency  and  financial  credit,  being  secured  by  a  first 
judgment  note  and  execution,  and  subsequently  the  property  was  sold 
on  such  note,  the  amount  realized  being  less  than  the  amount  ad- 
vanced, it  was  held  that  the  judgment  creditor  was  entitled  to  all 
the  proceeds  of  the  s^e.w 

The  embarrassed  condition  of  a  corporation  sometimes  leads  to 
conferences  with  creditors  whereby  a  rehabilitation  scheme  is  entered 
into,  the  effect  being  an  advance,  or  an  extension  of  credit.  In  one 
case  an  arrangement  was  entered  into  by  a  corporation  and  creditors 
by  which  fully  secured  creditors  were  to  be  paid  by  notes  due  in  three 
years,  and  partially  secured  creditors  were  to  be  paid  by  notes  due 
in  five  years,  and  one  of  the  latter  creditors  sought  to  enforce  pay- 
ment in  two  years  in  violation  of  the  rehabilitation  scheme,  and  in 
spite  of  the  inequality  involved.  Such  enforcement  was  denied.  A 
contention  that  the  preference  was  given  by  the  reorganization  com- 
mittee was  held  not  sustainable,  as  such  power  on  the  part  of  the 
committee  would  be  a  substitution  of  discretionary  power  to  prefer 
creditors  in  place  of  the  plan  entered  into,  based  on  equity  and  equal- 
ity of  creditors.  Such  an  agreement  for  a  preference  being  unau- 
thorized and  without  notice  to  other  creditors  would  not  be  enforced 
on  the  ground  of  public  policy.86 

§5083.  —  Exchange  of  securities.  Under  the  Bankruptcy  Act, 
an  exchange  of  securities  within  four  months,  is  not  a  fraudulent 
preference,  even  if  the  creditor  and  debtor  knows  the  latter  to  be  in- 
solvent, if  the  security  given  up  is  a  valid  one  when  the  exchange 
is  made  and  if  it  be  undoubtedly  of  equal  value  with  the  security  sub- 
stituted for  it.87 

g  5084.  —  Diligence  of  creditors  a*  giving  preference;  acts  bene- 
fiting corporation.  Creditors  who  do  not  by  their  diligence  remove 
any  obstructions  to  legal  remedies  or  bring  into  the  common  fund  for 
distribution  any  property  or  assets,  are  not  entitled  to  any  lien  or 

MSchwenn    v.    Dartmouth    Realty  v.    First    Nat.    Bank    of    Beaumont, 

Co.,  127  N.  Y.  Supp.  368.  Texas,  203  Fed.  632. 

86  Hogsett  v.  Columbia  Iron  &  Steel  87  In  re  Reese-Hammond  Fire  Brick 

Co.,  203  Pa.  148,  52  Atl.  179.  Co.,  181  Fed.  641. 

86  Security  Inv.   Co.  of  Pittsburgh 
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preference.88  A  creditor  is  not  entitled  to  a  preference  in  a  special 
fond  deposited  by  an  insolvent  with  a  trust  company,  on  the  ground 
of  diligence  in  discovering  assets,  where  all  the  facts  relative  to  the 
fund  have  been  reported  by  receivers  prior  to  the  filing  of  the  credi- 
tor's petition.8*  The  action  of  a  creditor  in  filing  libels  upon  claims 
after  a  receiver  is  appointed,  the  vessel  not  being  seized,  is  not  such 
diligence  as  to  entitle  such  creditor  to  priority  on  the  theory  that 
other  creditors  were  guilty  of  laches,  it  appearing  that  such  other 
creditors  filed  their  claims  promptly.80 

Claims  of  attorneys  for  services  in  litigation  which  in  reality  in- 
volve nothing  more  than  a  struggle  between  stockholders  for  control 
of  the  corporation,  and  are  only  nominally  for  the  benefit  of  the  cor- 
poration, will  not  be  allowed  as  preferred  claims  so  as  to  deprive 
creditors  of  their  share  when  the  corporation  is  insolvent.91 

§  6086.  —  Notice  to  creditors  of  insolvency.  Due  to  the  lack  of 
uniformity  of  decisions  as  to  the  right  of  corporations  to  prefer  credi- 
tors, there  is  considerable  conflict  as  to  the  effect  of  notice  to  the 
secured  creditor  of  insolvency  of  the  debtor.  It  has  been  held  that  a 
transfer  with  knowledge  of  insolvency  is  not  necessarily  fraudulent 
unless  it  be  for  a  pre-existing  debt,  or  for  the  purpose  or  with  the 
effect  of  defrauding  the  creditors  of  the  insolvent  institution.88  And 
under  the  trust-fund  doctrine,  a  voluntary  preference  is  invalid  even 
though  the  creditor  has  no  notice  of  the  corporation's  insolvency.88 
A  bank  receiving  the  proceeds  of  a  sale  of  an  elevator  by  a  grain 
company  cannot  contend  that  even  if  it  knew  of  insolvency  at  the 
time  of  the  payment,  the  preference  was  not  illegal  if  the  company 
was  insolvent  when  it  began  to  do  business  with  the  bank,  several 
months  prior  thereto,  when  it  appears  that  the  company  had  sus- 
tained heavy  losses  and  the  sale  of  the  elevator  was  not  in  the  usual 
course  of  business  but  a  sale  forced  by  the  bank.8* 

The  Bankruptcy  Act  requires  a  restoration  of  preferential  pay- 
ments only  when  the  creditor  has  reasonable  cause  to  believe  that  a 
preference  will  result  from  such  payments  made  within  four  months 

•8  Fisher  v.  Western  Carolina  Bank,  99  Commerce  Trust  Co.  v.  State,  — 

132  N.  C.  769,  44  6.  B.  601.  Okla.  —,  157  Pac.  717. 

89Malicki  v.  Bulkley,  206  HI.  249,  98Purber    v.    Williams-Flower    Co., 

69  N.  E.  87.  21  S.  D.  228,  8  L.  B.  A.  (N.  S.)  1259, 

90  Appeal  of  James  Bees  &  Sons  Co.,  15  Ann.  Cas.  1216,  111  N.  W.  548. 
237  Fed.  555.  9*Chisholm  v.  First  Nat.  Bank  of 

91  Broek    v.   Automobile    Livery   &  Leroy,  176  111.  App.  382. 
Sales  Co.,  137  La.  9,  68  So.  195. 
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of  the  bankruptcy*96  Under  such  act,  a  party  benefited  may  hold 
his  preference,  though  the  transferor  was  insolvent  and  the  transac- 
tion was  a  fraud  upon  the  other  creditors,  unless  he  had  reasonable 
cause  to  believe  that  the  corporation  was  insolvent  at  the  time  the 
preference  was  given.96  Actual  knowledge  is  not  made  the  criterion 
of  proof  in  such  cases,  but  the  true  inquiry  is  whether  the  preferred 
creditor,  or  its  officers,  had  reasonable  cause  to  believe  that  the  debtor 
was  insolvent  in  view  of  all  the  facts  and  circumstances.97  In  seek- 
ing to  recover  an  illegal  preference  to  a  bank,  it  may  be  presumed 
that  the  bank  had  no  reasonable  cause  to  believe  that  a  preference 
would  be  created  by  the  payment  of  the  debt.  Such  presumption 
may  be  acted  on  unless  overcome  by  a  preponderance  of  evidence.96 
Reasonable  cause  to  believe  that  a  customer  of  a  bank  is  insolvent 
may  be  established  by  proof  that  the  bank  had  demanded  payment 
of  its  notes,  and  that  it  had  knowledge  of  difficulties  encountered  in 
making  collections,  showing  a  close  relationship  between  the  bank  and 
the  corporation.99  A  presumption  that  a  creditor  had  reasonable 
cause  to  believe  that  a  debtor  was  insolvent  is  established  where  such 
insolvency  is  admitted  by  the  filing  of  a  voluntary  petition  of  bank- 
ruptcy, shortly  after  the  preference,  and  where  there  is  proof  that 


95  Grandison  v.  Robertson,  220  Fed. 
985. 

It  is  sufficient  if  it  is  shown  that 
the  creditor  receiving  the  alleged  pref- 
erence had,  at  the  time  when  it  was 
made,  reasonable  cause  to  believe  that 
the  bankrupt  was  insolvent,  and  that 
in  accepting  and  retaining  the  same 
he  would  receive  a  larger  per  cent 
of  his  debt  than  other  creditors  of 
the  same  class.  R.  H.  Herron  Co.  v. 
Moore,  208  Fed.  134. 

96  In  re  McDonald  &  Sons,  178  Fed. 
487. 

The  Bankruptcy  Act  does  not  take 
away  from  a  banker  the  right  to 
transact  business  with  a  customer  in 
the  usual  way.  He  may  take  renewal 
notes  in  extension  of  credit  and  re- 
ceive partial  payments  of  his  debt, 
and  has  the  right  during  the  continu- 
ance of  their  relations  to  presume  that 
his  debtor  is  solvent  and  carrying  on 
business  in  the  usual  way.  Grandison 
v.  Robertson,  220  Fed.  985. 


Evidence  held  not  to  show  cause  for 
inquiry  by  transferees  of  the  insol- 
vency of  a  transferor,  or  cause  for 
belief  that  a  preference  was  intended, 
wherefore  a  trustee  could  not  recover 
alleged  preferential  payments  under 
Bankruptcy  Act,  (60b.  Grandison  v. 
Robertson,  220  Fed.  985. 

97  In  re  McDonald  &  Sons,  178  Fed. 
487. 

Where  a  bankrupt  was  unable  to 
meet  the  payment  of  its  debts,  had 
had  its  promissory  notes  to  a  claimant 
dishonored,  and  only  made  a  payment 
to  the  claimant  after  repeated  and 
urgent  demands,  the  facts  were  suf- 
ficient to  charge  the  claimant  with 
reasonable  cause  to  believe  that  such 
payment  was  preferential.  R.  H.  Her- 
ron Co.  v.  Moore,  208  Fed.  134. 

98Chisholm  v.  First  Nat.  Bank  of 
Leroy,  176  111.  App.  382. 

99  Grandison  v.  National  Bank  of 
Commerce  of  Rochester,  220  Fed.  981. 
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the  debtor  has  been  pressed  by  creditors  for  some  time  and  has  se- 
cured extensions  of  credit,  there  being  opportunities  to  find  out  the 
true  condition  of  the  debtor.1  If  a  grantee  of  a  corporation  does 
not  know  that  it  was  insolvent,  he  is  bound  to  know  that  the  transfer 
so  operates  when  it  strips  the  corporation  of  all  of  its  property.8  No- 
tice that  a  company  is  embarrassed  and  not  able  to  meet  its  obliga- 
tions as  they  mature  does  not  constitute  notice  of  insolvency.8  A 
notice  by  a  corporation  to  creditors  of  a  special  sale  in  order  to  obtain 
money  to  meet  obligations,  stating  that  the  company  is  solvent  and 
will  prorate  the  receipts,  is  sufficient  to  put  the  creditors  on  inquiry. 
But  creditors  receiving  money  following  such  a  notice  may  assume 
that  the  payments  were  made  in  pursuance  of  the  promise  to  prorate^ 
and  such  payments  are  not  preferences,  as  the  creditors  do  not  have 
notice  of  the  intent  to  prefer.4 

Under  the  Bankruptcy  Act  as  amended  in  1910,  it  is  no  longer 
necessary,  in  order  to  establish  a  preference,  to  prove  the  existence  of 
a  debtor's  intent  to  prefer.5 

§  5086.  Manner  of  preferring  creditors — In  general.  Preferences 
may  take  the  form  of  payments,  mortgages,  pledges  or  deeds,  whereby 
other  creditors  are  excluded  from  having  recourse  to  the  property 
disposed  of.8  To  constitute  a  preference,  it  is  not  necessary  that  the 
transfer  be  made  directly  to  the  creditor ;  it  may  be  made  to  another 
for  his  benefit.7  The  transaction  must  be  considered  by  its  effect  and 
not  by  its  form.8  Where  the  inevitable  effect  of  a  transfer  is  to  give 
a  creditor  a  preference,  it  must  be  conclusively  presumed  that  it  was 
so  intended.9  Payments  made  by  an  insolvent  corporation  wholly 
for  the  benefit  of  an  accommodation  indorser  of  a  note  have  been  held 


l  In  re  McDonald  &  Sons,  178  Fed. 
487. 

8  Morgan  Co.  v.  Elmes,  124  Ark.  422, 
187  S.  W.  640. 

8  In  re  Varley  k  Bauman  Clothing 
Co.,  191  Fed.  459. 

4  In  re  Varley  &  Bauman  Clothing 
Co.,  191  Fed.  459. 

•  Act  July  1,  1898,  c.  541,  {60;  30 
Stat.  562,  as  amended  by  Act  June  25, 
1910,  c.  412,  §  11,  36  Stat.  842;  B.  H. 
Herron  Co.  v.  Moore,  208  Fed.  134. 

•  See  Nappanee  Canning  Co.  v.  Reid, 
Murdoch  &  Co.,  159  Ind.  614,  59  L. 
B.  A.  199,  64  N.  E.  870. 


t  Piatt  v.  Ives,  86  Conn.  690,  45  L. 
B.  A.  (N.  S.)  1068,  86  Atl.  579. 

8  In  re  McDonald  &  Sons,  178  Fed. 
487. 

9  In  re  McDonald  &  Sons,  178  Fed. 
487. 

Where  transactions  between  a  cor- 
poration and  its  creditor  show  an 
extraordinary  partiality  in  behalf  of 
such  creditor,  the  inference  that  the 
corporation  intended  the  natural  con- 
sequence of  successive  acts  is  con- 
firmed. Schwenn  v.  Dartmouth  Bealty 
Co.,  127  N.  Y.  Supp.  368. 
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a  preference  within  the  Bankruptcy  Act.10  An  oral  arrangement 
whereby  officers  of  a  corporation  agree  to  maintain  a  balance  in  the 
corporation's  deposit  account  equal  to  at  least  twenty  per  cent  of  the 
amount  of  its  discounted  notes,  does  not  constitute  an  equitable  as- 
signment of  the  deposit,  and  does  not  create  a  lien  on  such  deposit  in 
favor  of  the  bank.11  Also,  a  statement  written  by  an  officer  of  a  cor- 
poration on  a  blank  deposit  slip  of  such  bank,  when  renewing  a  note, 
to  the  effect  that  the  bank  would  be  preferred  "should  anything  ever 
happen,' '  cannot  be  held  to  operate  to  give  the  bank  a  preference.18 
A  creditor  cannot  acquire  a  preference  through  the  unauthorized  act 
of  corporate  officers  in  transferring  a  bill  of  lading  covering  the  cor- 
poration's  property,  and  its  seizure  by  the  creditor.18  A  statute  for- 
bidding the  preference  of  creditors  within  four  months  of  the  com- 
mencement of  involuntary  insolvency  proceedings,  has  been  held  to 
refer  to  preferences  brought  about  by  a  transaction  to  which  the  in- 
solvent is  a  party,  either  actively  or  passively.14 

Where  a  creditor  of  an  insolvent  corporation  is  also,  in  a  less 
amount,  its  debtor,  the  corporation  can  prefer  him  over  other  credi- 
tors only  to  the  extent  of  the  balance  due.16 

§5087.  — Officers'  authority  to  give  preferences.  Authority  to 
give  preferences  rests  in  the  board  of  directors,  primarily,  and  not  in 
subordinate  officers,  and  preferences  given  by  officers  without  author- 
ity are  invalid.  The  president  and  general  manager  of  a  business 
corporation  which  is  in  failing  circumstances  has  no  power,  unless 
specially  authorized,  to  give  preferences  to  particular  creditors.18  A 
general  manager  of  a  corporation  who  is  given  the  entire  charge  of 
its  business  and  affairs  by  the  by-laws,  subject  to  the  order  and  ap- 


10  Piatt  v.  Ives,  86   Conn.  690,  45      Heat  ft  Power  Go. 'a  Assigned  Estate, 


L.  R.  A.  (N.  S.)  1068,  86  Atl.  579. 

An  accommodation  indorser  before 
the  notes  are  paid  is  a  creditor,  his 
claim  being  provable  as  a  contingent 
claim  founded  on  contract,  and  there- 
fore such  an  indorser  must  refund 
preferential  part  payments  made  by 
the  maker  to  the  holder  on  account  of 
the  notes  before  he  can  prove  his 
claim  for  payments  as  indorser.  Piatt 
v.  Ives,  86  Conn.  690,  45  L.  B.  A.  (N. 
8.)  1068,  86  Atl.  579. 

11  Blum  Bros.  v.  Girard  Nat.  Bank, 
248  Pa.  148,  93  Atl.  940. 

IS  In  re  Kittanning  Electric  Light, 


210  Pa.  6,  59  Atl.  266. 

18  Jones  v.  North  Pac.  Fish  ft  Oil 
Co.,  42  Wash.  332,  6  L.  B.  A.  (N.  S.) 
940,  114  Am.  St.  Bep.  131,  84  Pac. 
1122. 

MAct  June  4,  1901  (Pub.  L.  404); 
United  States  Brick  Co.  v.  Middle- 
town  Shale  Brick  Co.,  228  Pa.  81,  77 
Atl.  395. 

«  Corey  ▼.  Wadsworth,  118  Ala.  488, 
44  L.  B.  A.  766,  25  So.  503. 

16  Dooley  v.  Pease,  79  Fed.  860;  Wis- 
consin Marine  ft  Fire  Ins.  Co.'s  Bank 
v.  Lehigh  ft  Franklin  Coal  Co.,  64  Fed. 
497. 
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proval  of  the  board  of  directors,  has  no  power,  after  he  knows  that 
the  corporation  is  insolvent  and  is  about  to  be  placed  in  the  hands  of 
a  receiver,  to  transfer  the  bulk  of  its  property  to  one  of  its  creditors 
in  payment  of  a  pre-existing  debt;  and  such  a  transfer,  not  authorized 
or  ratified  by  the  board  of  directors,  is  void  as  against  other  direc- 
tors." 

It  has  been  held  in  one  case,  however,  that  where  a  president  of 
an  insolvent  corporation  collects  assets  consisting  of  money  dne  on 
fire  insurance  policies,  accounts  due,  and  money  arising  from  the  sale 
of  damaged  goods,  and  uses  the  money  to  pay  creditors,  some  in  full 
and  others  partly  and  some  not  at  all,  the  conduct  of  the  president 
does  not  constitute  a  fraud,  nor  the  spoliation  of  a  trust  fund,  ren- 
dering such  officer  liable  to  creditors  or  a  receiver.1* 

g  6088.  Mortgages  as  preferences— In  general.  Usually,  a  holder 
of  a  mortgage  is  entitled  not  only  to  the  principal  but  to  the  interest 
that  accrues  up  to  the  time  of  satisfaction,  even  though  nonlien  credi- 
tors may  not  receive  any  dividend  at  all."  A  statute  providing  that 
a  deed  of  trust  shall  be  void  as  to  creditors  until  admitted  to  record 
has  been  held  to  contemplate  general  creditors.  Accordingly  a  bank 
was  held  to  have  a  lien,  as  against  unsecured  creditors,  even  if  a  deed 
of  trust  held  by  it  was  not  recorded. * 

§5089.  — Effect  of  Bankruptcy  Act.  Where  an  insolvent  cor- 
poration gives  a  mortgage  to  a  person  to  save  to  a  bank  property 
covered  by  unrecorded  mortgages,  the  object  being  to  prefer  such 
bank,  and  to  substitute  the  mortgagee  as  sole  creditor  instead  of  the 
bank,  with  such  person  as  guarantor  of  the  indebtedness,  the  mort- 
gage is  void  under  the  Bankruptcy  Act  as  a  preference.81  A  mort- 
gage withheld  from  record  is  void  as  to  creditors  who  extend  credit 
to  a  bankrupt  corporation  after  the  mortgage  was  made  and  before  it 
was  recorded.11 

ITHadden   v.   Dooley,   92   Fed.   274,  demurrer  to  the  bill  for  lack  of  equity 
93  Fed.  728,  rev 'g  84  Fed.  SO.  will  be  sustained.     Wheeler  v.   Mai- 
ls Wheeler  v.  Matthewa,  70  Fla.  317,  thews,  70  Fla.  317,  70  So.  416. 
70  So.  416.  M  Spring   Coal   Co.    v.   Keech,   2-19 

Where  a  bill  in  equity  by  a  receiver  Fed.  48,  L.  B.  A.  1917  D  115E. 

against  a  president  for  an  accounting  MW.  Va.  Code   3900,  g  3103;   In  re 

shorn  the  use  of  all  the  assets  by  the  Charles  Town  Light  A  Power  Co.,  139 

president  to  pay  creditors,  some  being  Fed.  846. 

preferred,  there  being  no  other  ground  *1  McAtee  v.  Shade,  185  Fed.  442 

for  equitable  interference,  a  general  sa  McAtee  v.  Shade,  185  Fed.  412. 
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§5090.  — Subsequent  insolvency.  The  validity  of  a  mortgage 
given  by  a  solvent  corporation  is  not  destroyed  by  subsequent  insol- 
vency .**  A  deed  of  trust  securing  a  loan  which  has  been  procured 
long  before  a  corporation's  insolvency  cannot  be  regarded  as  having 
been  obtained  in  contemplation  of  insolvency.84  When  a  purchase- 
money  mortgage  is  given  and  the  corporation  owns  only  an  equity  of 
redemption,  the  vested  rights  of  the  mortgagee  cannot  be  postponed 
to  the  payment  of  any  liability  for  any  purpose  of  the  insolvent.86 
When  a  corporation  has  acquired  property  subject  to  a  valid  regis- 
tered mortgage,  or  executes  a  purchase-money  mortgage  which  is 
immediately  registered  at  the  time  of  purchase,  the  property  is  an 
asset  of  the  corporation  only  to  the  extent  of  its  equity  of  redemp- 
tion.16  An  arrangement  entered  into  whereby  a  mortgagee  is  entitled 
to  retain  his  preference  under  a  mortgage  is  not  fraudulent  as  to  the 
creditors.27 

§5091.  — Priority  over  judgments;  liens  of  materialmen.  A 
deed  of  trust  executed  in  good  faith  and  for  a  sufficient  considera- 
tion, which  is  recorded  prior  to  judgments  against  the  corporation  is 
superior  to  the  lien  of  such  judgments,88  although  in  some  states  the 
lien  of  a  judgment  creditor  may  be  entitled  to  a  preference  in  the 


t*  Boye*  v.  Turk  Min.  Co.,  56  Wash. 
515,  106  Pac.  475. 

Evidence  held  not  to  show  in- 
solvency at  the  time  of  execution  of  a 
mortgage  ten  months  prior  to  the  ap- 
pointment of  a  receiver.  Hadley  v. 
Bank  of  Ellensburg,  67  Wash.  680,  122 
Pac.  321. 

MSteelman  v.  Atchley,  98  Ark.  294, 
32  L.  B.  A.  (N.  8.)  1060,  135  S.  W. 
902. 

M  Humphrey  Bros.  v.  Buell-Crocker 
Lumber  Co.,  174  N.  C.  514,  93  8.  E. 
971. 

Revisal  1905,  $1226,  as  to  the  re- 
ceiver's compensation  and  the  costs 
to  be  paid  out  of  the  assets  of  the 
corporation,  does  not  change  the  rule. 
Humphrey  Bros.  v.  Buell-Crocker 
Lumber  Co.,  174  N.  C.  514,  93  S.  E. 
971. 

••Humphrey  Bros.  v.  Buell-Crocker 
Lumber  Co.,  174  N.  C  514,  93  8.  E. 
•7L 


•7  Where  a  corporation  executed  a 
deed  of  trust  on  property  to  a  bank 
and  subsequently  conveyed  the  prop- 
erty to  a  director  who  executed  a  new 
deed  of  trust,  the  director  being  in 
fact  a  trustee  of  the  corporation,  and 
the  bank  canceled  its  mortgage  to  en- 
able the  corporation  to  effect  a  build- 
ing loan,  it  being  agreed  that  a  second 
mortgage  should  be  executed  to  the 
bank,  which  part  of  the  agreement 
was  not  carried  out,  on  the  sale  of 
the  property  and  in  the  transfer  of 
purchase  money  notes,  an  arrangement 
whereby  the  bank  was  to  retain  its 
preference  was  not  a  fraud  on  cred- 
itors. Price  &  Co.  v.  Bouse  Bros. 
k  Smith,  107  Miss.   785,  66  So.  210. 

••Clement  v.  King,  152  N.  C.  456, 
67  S.  E.  1023.  See  Boyes  v.  Turk  Min. 
Co.,  56  Wash.  515,  106  Pac.  475. 
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distribution  of  the  proceeds  of  the  property  of  8  public  service  com- 
pany over  and  above  mortgage  bondholders  whose  mortgage  covers 
after-acquired  property.1*  Where  property  transferred  by  a  mort- 
gage or  deed  of  trust  is  placed  beyond  the  reach  of  general  creditors, 
but  under  a  statute  is  not  exempt  from  the  satisfaction  of  a  judg- 
ment obtained  by  a  tort  claimant,  Buch  statute  cannot  be  held  to 
draw  the  mortgaged  property  into  a  bankruptcy  court  for  the  equal 
benefit  of  all  creditors,  including  the  tort  judgment  creditor.*9  Ma- 
terials that  are  affixed  to  and  made  part  of  a  railroad  are  subject  to 
the  lien  of  mortgage  bondholders,  such  lien  being  superior  to  a  con- 
tract between  the  vendor  and  the  corporation  as  to  the  property 
acquired.*1  Under  some  statutes  claims  for  labor  and  material  may 
be  given  a  preference  over  mortgages." 

§6093.  — Second  mortgages;  after-acquired  property.  The  rights 
of  first  mortgage  lien  holders  are  carefully  guarded  from  second  or 
inferior  lien  holders,  and  the  latter  cannot  cast  the  property  into 
the  hands  of  a  receiver,  and  practically  consume  the  security  of  the 
first  mortgage  by  costs  and  expenses  of  receivership.**  A  mortgagee 
in  trust  for  bondholders  under  a  mortgage  covering  after-acquired 
property  cannot  acquire  equities  in  such  property  superior  to  the 
rights  of  the  bondholders,  being  charged  with  notice  of  the  property 
covered  by  the  mortgage.**  And  where  a  corporation  purchases  the 
assets  of  a  company  and  conveys  them  to  a  new  corporation,  retain- 
ing the  beneficial  and  equitable  ownership,  a  pledgee  of  stock  of  the 
new  corporation  does  not  acquire  any  equity  in  the  assets  superior 

•»  American  Waterworks  &  Electric  tion  of  franchises  so  as  to  relieve  the 

Co.  v.  Towle,  245  Fed.  706.  property    of    the    liabilities    of    the 

Where  there  was  an  agreement  to  grantor,    the    lien    of    the    judgment 

sell  property  of  a  water  company  to  a  creditor  was  to  be  protected.     Ameri- 

power  company,  and  a  deed  placed  in  can    Waterworks    &    Electric    Co .  v. 

escrow,  and  the  power  company  had  Towle,   245  Fed.  706. 

taken    possession,    and    by    its   negli-  **  Clement  v.  King,   152  N.  C.  456, 

gence  a  barn   was  burned   for   which  67  S.  E.  1023. 

the  owner  recovered  judgment  against  si  Haynea  v.  Kenoslm  Elee.  B.  Co., 

the    power    company,    the    judgment  139  Wis.  227,  119  N.  W.  563,  121  N. 

creditor  was  entitled  to  a  preference  W.  124. 

on  the  theory  that  the  claim  was  a  » See  9  5073,  supra, 

fixed  liability  incurred  by  the  water  **  Houston   lee   ft   Brewing  Co.   v. 

company  before  its  property  .was  sold.  Clint,  —  Tex.  Civ.  App.  — ,  159  8.  W. 

American  Waterworks  *  Electric  Co.  408. 

v.  Towle,  245  Fed.  706.  M  Guaranty  Trust   Co.    v.    Atlantic 

Under  Idaho   Const,   art.   11,   115,  Coast  Elec.  B.  Co.,  138  Fed.  517. 
prohibiting  laws  permitting  the  aliens- 


»  •    • 
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•. ,  '."to  the  interest  of  bondholders  who  have  a  mortgage  covering  after- 
acquired  property.86  If  after-acquired  property  is  taken  by  the 
mortgagee  into  his  possession  before  the  intervention  of  the  rights  of 
third  persons,  he  holds  it  under  a  valid  lien  by  operation  of  the 
mortgage,  and  the  taking  of  possession,  even  if  just  before  insolvency 
proceedings  are  instituted  and  with  full  knowledge  of  the  insolvency, 
will  not  constitute  the  acceptance  of  a  preference.  Such  taking  of 
possession  is  merely  the  assertion  of  the  rights  previously  acquired 
under  the  mortgage.86 

§  6093.  —  Chattel  mortgagee.  Under  a  statute  as  to  the  registra- 
tion of  conditional  sale  agreements,  such  agreements  are  in  effect 
chattel  mortgages,  and  an  unrecorded  agreement  cannot  be  allowed 
precedence  over  mortgage  bondholders,  where  the  mortgage  exists  at 
the  time  of  delivery  of  the  goods.87 

§5094.  — Enforcement  of  mortgages.  A  mortgagee  owes  no 
duty  to  other  creditors  to  be  vigilant  in  enforcing  its  rights  under  a 
mortgage,  and  cannot  be  charged  with  laches  in  permitting  interest 
to  accrue  on  notes  and  in  not  permitting  the  application  of  rents  and 
profits.88  Where  a  first  mortgagee  is  not  a  party  to  a  receivership 
proceeding,  and  only  sues  to  foreclose  after  the  receiver  has  taken 
possession  of  the  property,  the  holders  of  the  receiver's  certificates 
being  put  on  notice  that  the  mortgagee  has  a  first  lien  on  the  prop- 
erty, the  doctrine  of  estoppel  does  not  apply  to  prevent  foreclosure 
by  the  first  mortgagee.89  Where  a  corporation  is  adjudged  insolvent, 
and  its  assets  are  decreed  to  be  a  trust  fund  to  be  administered  for 
the  benefit  of  creditors,  and  a  mortgagee  files  a  petition  alleging  de- 
fault and  praying  for  possession  of  the  land  held  by  the  receiver,  it 
is  error  to  determine  such  matters  on  the  mere  ex  parte  petition  of 
the  mortgagee.40 


35  Guaranty  Trust  Co.  v.  Atlantic 
Coast  Elec.  R.  Co.,  138  Fed.  517. 

36  Little  v.  National  Bank  of  Mena, 
97  Ark.  57,  133  8.  W.  166. 

Where  a  mortgage  was  valid  be- 
tween the  parties,  and  the  mortgagee 
made  a  valid  transfer  of  it,  and  the 
mortgagor  being  in  default,  the  mort- 
gaged property  was  turned  over  to 
the  transferee,  the  delivery  of  the 
property  gave  effect  to  the  assigned 
mortgage  as  to  after-acquired  property 
and  no  preference  was  obtained  under 


the  statutes  as  to  insolvent  corpora- 
tions. Little  v.  National  Bank  of 
Mena,  97  Ark.  57,  133  8.  W.  166. 

87  North  Carolina  Rev.  1905,  §983; 
Union  Trust  Co.  v.  Southern  Sawmill 
&  Lumber  Co.,  166  Fed.  193. 

33  Stan  wood  v.  l>es  Moines  Sav. 
Bank,  178  Fed.  670. 

39  Houston  Ice  &  Brewing  Co.  v. 
Clint,  —  Tex.  Civ.  App.  — ,  159  8.  W. 
409. 

40  City  Bank  &  Trust  Co.  v.  Leonard, 
168  Ala.  404,  53  So.  71. 
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Creditors  of  an  insolvent  corporation  who  suffer  a  bill  to  be  taken 
for  confessed,  filed  against  them  and  the  corporation  by  stockholders, 
averring  that  a  certain  deed  of  trust  creates  a  lien  on  property  in 
favor  of  a  certain  creditor,  thereby  admit  the  validity  of  the  lien.41 

§5095.  — Extent  of  preference.  As  a  general  rule,  fixed  legal 
rights  under  a  mortgage  cannot  be  impaired  by  any  equities  subse- 
quently arising,48  and  the  court  will  not  extend  the  preference  given 
to  other  creditors.48  Where  a  mortgage  covers  a  portion  of  a  cor- 
poration's property,  it  is  improper  for  the  court  to  extend  the  prefer- 
ence to  the  proceeds  arising  from  the  sale  of  all  the  property.44 

§  5006.  —  Effect  of  invalidity.  An  adjudication  that  a  mortgage 
is  void  as  to  nonassenting  creditors,  deprives  the  assenting  creditors 
of  any  benefit  or  priority  that  the  mortgage  might  give,  but  does  not 
deprive  them  of  their  rights  as  creditors  to  share  pro  rata  with  non- 
assenting  creditors  in  the  assets  in  the  hands  of  a  receiver.45 

§5097.  Preferences  by  attachment,  execution,  supersedeas  bond, 
etc  As  a  general  rule,  insolvency  of  a  corporation  does  not  pre- 
vent a  creditor  from  obtaining  a  .lien  or  preference  over  other  credi- 
tors by  obtaining  a  judgment,  or  by  issuing  and  levying  an  execution 
or  attachment,  or  other  process  of  law,  unless  there  is  some  express 


41  McDonald  v.  McDonald  Planing 
Mill  Co.,  73  W.  Va.  78,  79  S.  E.  1081. 

In  such  case,  where  the  case  is  re- 
ferred to  a  commissioner  to  ascertain 
and  report  debts  and  priorities,  un- 
secured creditors  who  have  not  at- 
tacked the  Hen  for  fraud  by  proper 
pleading,  cannot  do  so  before  the  com- 
missioner. McDonald  v.  McDonald 
Planing  Mill  Co.,  73  W.  Va,  78,  79 
S.  E.  1081. 

« Spencer  v.  Taylor  Creek  Ditch 
Co.,  194  Fed.  635;  Old  Colony  Trust 
Co.  v.  Medfield  &  M.  St.  B.  Co.,  215 
Mass.  156,  102  N.  E.  484. 

48  There  is  no  inherent  power  in  a 
court  of  equity  to  diminish  the  rights 
conferred  on  a  mortgagee  by  Bev.  L. 
c.  198,  §  1,  or  to  sanction  the  allowance 
of  preferences  between  secured  and 
unsecured  creditors,  by  extending  the 


right  of  participation  further  than 
the  law  permits.  Old  Colony  Trust  Co. 
v.  Medfield  &  M.  St.  B.  Co.,  215  Mass. 
156,  102  N.  *E.  484. 

44  General  Elec.  Co.  v.  Canyon  City 
Ice  &  Light  Co.,  —  Tex.  Civ.  App.  — , 
136  S.  W.  78. 

46  Van  Clief  v.  Melville,  80  N.  J. 
Eq.  188,  83  Atl.  967. 

A  judgment  creditor  who  seeks  to 
have  foreclosure  proceedings  set  aside 
as  fraudulent  and  collusive,  but  who 
fails  to  sustain  his  allegations  of 
fraud,  is  not  entitled  to  have  his 
judgment  adjudged  a  prior  lien,  since 
in  any  event  the  mortgage  had  prior- 
ity, and  since  the  plaintiff  made  no 
objection  to  the  foreclosure  and  did 
not  offer  to  do  equity,  the  relief  would 
be  denied.  Boyes  v.  Turk  Min.  Co., 
56  Wash.  515, 106  Pac.  475. 


8709 


§5097] 


Private  Corporations 


[Ch.  62 


statutory  provision  to  the  contrary.46  Where  an  execution  is 
delivered  to  a  sheriff  before  ratification  of  an  unauthorized  assign- 
ment, the  ratification  will  not  relate  back  to  the  date  of  the  act  to  the 
prejudice  of  the  intervening  creditor's  rights.47 

In  a  few  states,  however,  this  doctrine  is  not  recognized,  but  it 
is  held  that  when  a  corporation  becomes  insolvent  and  suspends  busi- 
ness, makes  an  assignment,  or  does  any  other  overt  act  indicating 
positive  and  assured  insolvency,  its  assets  become  so  far  a  trust  fund 
for  the  benefit  of  all  its  creditors  that  one  of  them*  cannot  obtain  a 
preference  over  others,  even  by  execution,  attachment  or  other  adverse 
proceedings.48  After  the  appointment  of  a  receiver  in  a  proceeding 
which  contemplates  the  administration  and  sale  of  property  for  the 
benefit  of  those  interested  therein,  no  one  will  be  permitted  to  acquire 
a  lien  thereon  by  attachment,  judgment  or  otherwise.40 


4*  United  States.  White,  Potter  ft 
Paige  Mfg.  Co.  v.  Henry  B.  Pettes 
Importing  Co.,  30  Fed.  864. 

Colorado.  Breene  v.  Merchants'  ft 
Mechanics'  Bank,  11  Colo.  97,  17  Pac. 
280. 

Illinois.  Friedman  v.  Leaner,  198 
HI.  21,  92  Am.  St.  Bep.  255,  64  N.  E. 
736;  Boseboom  v.  Whittaker,  132  111. 
81,  23  N.  £.  339. 

Kentucky.  Louisville  Banking  Go. 
v.  Etheridge  Mfg.  Co.'s  Assignee,  19 
Ky.  L.  Bep.  908,  43  8.  W.  169. 

Mississippi  Mason  v.  Fischer  ft 
Burnett  Lumber  Co.,  21  So.  5. 

Missouri.  La  Grange  Butter  Tub 
Co.  y.  National  Bank  of  Commerce, 
122  Mo.  154,  43  Am.  St.  Bep.  558,  26 
8.  W.  710;  Webb  ft  Co.  v.  Midway 
Lumber  Co.,  68  Mo.  App.  546. 

New  York.  Varnum  v.  Hart,  119 
N.  Y.  101,  23  N.  E.  183. 

North  Carolina.  Fisher  v.  Western 
Carolina  Bank,  132  N.  C.  769,  44  8.  £. 
601. 

Pennsylvania.  Beynolds  v.  Rey- 
nold* Lumber  Co.,  169  Pa.  St.  626,  47 
Am.  St.  Bep.  935,  32  Atl.  537;  Beed  v. 
Penrose's  Ex'rs,  2  Grant  472. 

West  Virginia.  Sweeny  v.  Grape 
Sugar  ft  Befining  Co.,  30  W.  Va.  443, 
8  Am.  St.  Bep.  88,  4  8.  E.  431. 

Wisconsin.     Slack  v.  Northwestern 


Nat  Bank,  103  Wis.  57,  74  Am.  St. 
Bep.  841,  79  N.  W.  51;  Hinz  v.  Van 
Dusen,  95  Wis.  503,  70  N.  W.  657; 
Ford  v.  Hill,  92  Wis.  188,  53  Am.  St. 
Bep.  902,  66  N.  W.  115;  Ballin  v.  Mer- 
chants' Exch.  Bank,  89  Wis.  278,  46 
Am.  St.  Bep.  834,  27  L.  B.  A.  357,  61 
N.  W.  1118. 

47  Friedman  v.  Lesher,  198  111.  21, 
92  Am.  St.  Bep.  255,  64  N.  E.  736. 

46Voightman  ft  Co.  v.  Southern  B. 
Co.,  123  Tenn.  452,  Ann.  Cas.  1912  C 
211,  131  8.  W.  982;  Memphis  Barrel 
ft  Heading  Co.  v.  Ward,  99  Tenn.  172, 
63  Am.  fit.  Bep.  825,  42  8.  W.  13; 
McCLaren  v.  Union  Boiler  Mill  ft 
Elevator  Co.,  95  Tenn.  696,  35  8.  W. 
88;  Marr  v.  Bank  of  West  Tennessee, 
4  Cold.  (Tenn.)  471;  Smith  v.  St. 
Louis  Mut.  Life  Ins.  Co.,  3  Tenn.  Ch. 
502;  Orr  ft  Lindsley*  Shoe  Co.  v. 
Thompson,  89  Tex.  501,  35  8.  W.  473; 
Wright  v.  Euless,  12  Tex.  Civ.  App. 
136,  34  8.  W.  302;  Bogers  v.  East  line 
Lumber  Co.,  11  Tex.  Civ.  App.  108,  33 
S.  W.  312;  Washington  Liquor  Co.  v. 
Alladio  Cafe  Co.,  28  Wash.  176,  68 
Pac.  444;  Compton  v.  Schwabaeher 
Bros,  ft  Co.,  15  Wash.  306,  46  Pac.  338. 

49  Guaranty  State  Bank  ft  Trust  Co. 
v.  Thompson,  —  Tex.  Civ.  App,  — , 
195  S.  W.  960. 

Valid  liens  already  acquired  cannot 
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Attachment  proceedings  are  legal  proceedings  within  the  Bank- 
ruptcy Act  as  to  permitting  a  preference  by  legal  proceedings.80 
Under  such  act,  the  failure  to  discharge  the  lien  of  an  execution 
before  it  ripens  into  an  indissoluble  preference,  and  an  imminent 
probability  that  it  will  ripen  into  such  a  preference  are  essential  to 
constitute  an  act  of  bankruptcy.61 

A  surety  upon  a  supersedeas  bond  given  while  a  corporation  is 
apparently  solvent,  who  is  compelled  to  pay  the  judgment  appealed 
from  after  insolvency,  is  not  entitled  to  be  repaid  from  the  proceeds 
of  the  property  of  the  company  in  preference  to  a  mortgagee.68  No 
preference  accrues  to  such  surety  who  furnishes  a  supersedeas  bond 
for  a  public  service  corporation  by  applying  the  theory  that  the  bond 
was  given  to  preserve  and  protect  the  property  of  the  company  and 
to  enable  it  to  continue  as  a  going  concern,  when  it  appears  that  the 
corporation  in  question  was  solvent  at  the  time  that  the  judgment 
was  entered  and  could  have  paid  the  claim.68  "It  would  be  an  ex- 
tremely dangerous  doctrine,  and  would  render  the  securities  of  pub- 
lic service  corporations  most  precarious,  if  the  mortgagor  could,  by 
permitting  suit  to  be  brought  and  judgment  obtained  against  it,  and 
then  taking  an  appeal  and  furnishing  a  supersedeas  bond,  give  pri- 
ority over  the  bonds  to  an  indebtedness  which  otherwise  has  no  sub- 
stantial features  of  a  preferential  claim."64 

§  6098.  Preferences  in  assignments  for  benefit  of  creditors— Bole 
permitting  preferences.  As  a  general  rule  a  corporation  may  make 
assignment  of  all  its  property  to  pay  its  debts  and  prefer  one  credi- 
tor or  class  of  creditors  in  the  same  manner  as  a  natural  person,  in 


be  affected  unless  the  lien  holder  is 
made  a  party  to  the  suit.  Guaranty 
State  Bank  &  Trust  Co.  v.  Thompson, 
—  Tex.  Civ.  App.  — ,  195  S.  W.  960. 

BO  In  re  Pntman,  193  Fed.  464. 

Win  re  B.  L.  Badke  Co.,  193  Fed. 
735. 

M  Gay  v.  Hudson  Biver  Elec.  Power 
Co.,  182  Fed.  904. 

Where  a  corporation  operating  an 
electric  transmission  line  under  a  con- 
tract to  purchase  was  liable  for  neg- 
ligence of  the  seller,  and  a  judgment 
was  recovered  against  such  seller, 
Whereupon  a  surety  company  executed 
a  supersedeas  bond,  it  was  inequitable 
that  the  bondholders  of  the  defendant 
should  receive  the  property,  on  mort- 


gage foreclosure,  without  first  paying 
an  obligation  incurred  by  the  mort- 
gagor in  operating  such  property,  and 
since  the  property  could  not  have  been 
conveyed  so  as  to  defeat  the  claim  of 
the  judgment  creditor,  it  was  proper 
to  direct  the  receiver  to  satisfy  the 
judgment  entered,  as  petitioned  by 
the  surety.  Towle  v.  Great  Shoshone 
&  Twin  Falls  Water  Power  Co.,  232 
Fed.  733. 

*8  Equitable  Trust  Co.  of  New  York 
v.  Birmingham,  £.  &  B.  B.  Co.,  238 
Fed.  655;  Towle  v.  Great  Shoshone 
&  Twin  Falls  Water  Power  Co.,  232 
Fed.  733. 

*4  Towle  v.  Great  Shoshone  &  Twin 
Falls  Water  Power  Co.,  232  Fed.  733. 
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the  absence  of  a  statute  to  the  contrary.56  The  rule  in  this  regard 
relates  generally  to  assignments  for  the  benefit  of  creditors,  whether 
by  a  natural  person  or  a  corporation,  and  there  is  nothing  in  it  pecu- 
liar to  corporations. 


§5099.  — Statutes  prohibiting  preferences.  In  many  states, 
preferences  in  assignments  for  the  benefit  of  creditors  are  expressly 
prohibited  by  statute,  or  held  not  to  be  permissible,  even  though  not 
prohibited  by  statute.66    A  large  number  of  such  statutes  prohibit 


W  United  States.  In  re  Creech  Bros. 
Lumber  Co.,  240  Fed.  8. 

Arkansas.  Bingo  v.  Biscoe,  13  Ark. 
563. 

Iowa.  Luedecke  v.  Des  Moines 
Cabinet  Co.,  140  Iowa  223,  32  L.  B. 
A.  (N.  S.)  616,  118  N.  W.  456. 

Louisiana.  United  States  v.  Bank 
of  United  States,  8  Bob.  262. 

Maryland.  State  v.  Bank  of  Mary- 
land, 6  Gill  ft  J.  205,  26  Am.  Dec.  561. 

Massachusetts.  Sargent  v.  .Webster, 
13  Mete.  497,  46  Am.  Dec.  743. 

Mississippi.  Palmer  v.  George  W. 
Hutchison  Grocery  Co.,  11  So.  789; 
Arthur  v.  Commercial  ft  Bailroad 
Bank,  9  Smedes  &  M.  394,  48  Am.  Dec. 
719. 

Missouri.  Shockley  v.  Fisher,  75 
Mo.  498;  Williams  v.  Jackson  County 
Patrons  of  Husbandry,  23  Mo.  App. 
132.  See  Adam  Both  Grocery  Co.  v. 
Hotel  Monticello  Co.,  148  Mo.  App. 
513,  128  S.  W.  542  (a  transfer  in 
trust). 

Montana.  Ames  &  Frost  Co.  v. 
Heslet,  19  Mont.  188,  61  Am.  St.  Bep. 
496,  47  Pac.  805. 

North  Carolina.  Fisher  v.  Western 
Carolina  Bank,  132  N.  C.  769,  44  S. 
£.  601. 

Titan.  Callahan  v.  Pioneer  Nurseries 
Co.,  49  Utah  541,  164  Pac.  878;  Na- 
tional Bank  of  Republic  v.  George  M. 
Scott  ft  Co.,  18  Utah  400,  55  Pac.  374; 
Wells,  Fargo  ft  Co.  v.  George  M.  Scott 
ft  Co.,  18  Utah  127,  55  Pac.  81;  Colo- 
rado Fuel  ft  Iron  Co.  v.  Western 
Hardware  Co.,  16  Utah  4,  50  Pac.  628. 


West  Virginia.  Buffner  v.  Welton 
Coal  ft  Salt  Co.,  36  W.  Va.  244,  15  8. 
£.  48;  Pyles  v.  Biverside  Furniture 
Co.,  30  W.  Va.  123,  2  S.  E.  909. 

That  directors  and  stockholders  are 
not  to  be  preferred,  see  Love  Mfg. 
Co.  v.  Queen  City  Mfg.  €o.,  74  Miss. 
290,  20  So.  146;  W.  P.  Noble  Mer- 
cantile Co.  v.  Mt.  Pleasant  Equitable 
Co-operative  Inst.,  12  Utah  213,  42 
Pac.  869.  See  also  §5144  et  seq., 
infra. 

A  preference  provided  for  in  an  as- 
signment for  the  benefit  of  creditors 
and  growing  out  of  the  administration 
of  the  assigned  property  by  the  as- 
signee, made  in  good  faith  and  with- 
out fraudulent  intent,  is  valid;  and 
where  such  an  assignment  with  a  pref- 
erence is  made  more  than  four  months 
before  the  commencement  of  bank- 
ruptcy proceedings,  the  question  as  to 
its  validity  is  closed.  In  re  Creech 
Bros.  Lumber  Co.,  240  Fed.  8. 

Where  there  is  no  evidence  to  show 
that  an  assignment  was  designed  as  a 
shield  between  a  corporation  and  its 
creditors,  or  to  burden  the  transac- 
tion with  preferences  other  than  such 
as  were  necessary  to  continue  the 
business  of  the  corporation  as  a  going 
concern,  until  the  debts  were  paid  or 
the  assets  reduced  to  cash  and  dis- 
tributed among  the  creditors,  but  on 
the  other  hand  the  assignment  was 
for  the  benefit  of  creditors,  it  would 
be  held  legal.  In  re  Creech  Bros. 
Lumber  Co.,  240  Fed.  8. 

*«  Alabama.    Pollak  Co.  v.  Muscogee 
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transfers  by  corporations  when  insolvent,  or  in  contemplation  of  in- 
solvency.67 Under  some  statutes  assignments  may  be  avoided  by  the 
action  of  creditors  in  suing  to  enforce  their  claims  within  sixty  days 
after  the  assignment  is  registered.68 

§5100.  — Consent  of  stockholders.  Under  a  statute  providing 
that  an  assignment  must  be  assented  to  by  the  holders  of  two-thirds 
of  the  capital  stock,59  previous  consent  of  a  sufficient  number  of 
stockholders,  though  made  as  directors,  is  equivalent  to  subsequent 
ratification  of  an  assignment  as  against  creditors.60 

§  5101.  —  Violations  of  statute ;  effect  of  partial  assignment.    In 

considering  assignments  void  under  a  statute  as  preferring  creditors, 
it  has  been  held  that  courts  of  equity  will  look  to  the  substance  and 
effect  of  the  act  charged  to  be  in  violation  of  the  statute,  and  not  to 
the  form  of  the  act.61    An  assignment  for  the  benefit  of  certain  credi- 


Mfg.  Co.,  108  Ala.  467,  54  Am.  St. 
Bep.  165, 18  So.  611;  Barrett  v.  Pollak 
Co.,  108  Ala.  390,  54  Am.  St.  Bep.  172, 
18  So.  615. 

California.  Hedges  v.  Frink,  174 
CaL  552,  163  Pac.  884.  See  Bank  of 
Visalia  v.  Dillonwood  Lumber  Co.,  148 
Cal.  18,  82  Pac.  374. 

Delaware.  Brown  v.  Wilmington  & 
B.  Leather  Co.,  9  Del.  39,  74  Atl.  1105. 

Ttt"*"^  John  Shillito  Co.  v.  Me- 
Connell,  130  Ind.  47,  26  N.  E.  832. 

Kft^f**  Wyeth  Hardware  Co.  v. 
Standard  Implement  Co.,  47  Kan. 
423,  28  Pac.  171. 

Kentucky.  Davis  v.  H.  Feltman 
Co.,  112  Ky.  293,  99  Am.  St.  Bep.  289, 

65  S.  W.  615. 

Missouri.  Larrabee  v.  Franklin 
Bank,  114  Mo.  592,  35  Am.  St.  Bep. 
774,  21  S.  W.  747;  Crow  v.  Beardsley, 
68  Mo.  435. 

Texas.  Lyons-Thomas  Hardware 
Co.  v.  Perry  Stove  Mfg.  Co.,  86  Tex. 
143,  22  L.  B.  A.  802,  24  S.  W.  16. 

Wisconsin.  Conlee  Lumber  Co.  v. 
Bipon  Lumber  &  Manufacturing  Co., 

66  Wis.  481,  29  N.  W.  285. 
Wyoming.      See    Harle-Haas    Drug 


Co.  v.  Rogers  Drug  Co.,  19  Wyo.  35, 
Ann.  Cas.  1913  E  181,  113  Pac.  791. 

An  agreement  to  turn  over  assets 
of  an  insolvent  company  to  a  creditor 
and  stockholder,  and  for  distribution 
of  a  portion  of  such  assets  by  a 
trustee,  is  void  and  prohibited  by  Civ. 
Code,  §309,  and  Pen.  Code,  §560, 
whether  attempted  by  directors,  stock- 
holders or  both.  Hedges  v.  Frink,  174 
Cal.  552,  163  Pac.  884. 

57  See  §  5121  et  seq.,  infra. 

W  Fisher  v.  Western  Carolina  Bank, 
132  N.  C.  769,  44  S.  E.  601. 

See  §5121  et  seq.,  infra. 

59  St.  1880,  p.  131,  c.  118,  §1;  Lacy 
v.  Gunn,  144  Cal.  511,  78  Pac  30. 

60  Lacy  v.  Gnnn,  144  Cal.  511,  78 
Pac.  30. 

61  Brown  v.  Wilmington  &  B. 
Leather  Co.,  9  Del.  Ch.  39,  74  Atl. 
1105. 

No  matter  what  form  or  character 
the  act  of  the  failing  debtor  may  as- 
sume, if  it  be  in  purpose  and  effect 
an  assignment  of  the  debtor's  effects 
in  contemplation  of  insolvency,  and  in 
preference  of  certain  creditors  over 
others,  such  act  is  an  assignment  with- 
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tors  and  to  the  exclusion  of  the  rest  is  void  under  such  a  statute,** 
and  the  application  of  the  statute  cannot  be  defeated  by  omitting  a 
small  part  of  the  debtor's  property  from  the  assignment.68  Although 
an  assignment  for  the  benefit  of  creditors  contains  no  provision  that 
a  surplus,  if  any,  shall  be  returned  to  the  assignor,  it  is  nevertheless 
within  the  statute  and  void  when  creditors  are  preferred.64  The  dis- 
posal of  property  as  security  or  otherwise,  made  pending  the  making 
of  an  assignment,  under  circumstances  which  constitute  it  in  sub- 
stance and  intent  a  part  of  the  assignment  when  executed,  will  be 
so  treated  and  held  void.66  Thus,  where  an  insolvent  corporation, 
when  about  to  make  a  general  assignment  for  the  benefit  of  creditors, 
and  for  the  purpose  of  giving  a  preference,  procures  some  of  the 
.creditors  to  sue  out  and  levy  attachments  to  immediately  precede 
the  filing  of  the  assignment,  and  gives  others  certain  collateral  securi- 
ties, and  then  executes  and  files  a  general  assignment,  it  has  been 
held  that  such  attachments  and  pledges  constitute  part  of  the  gen- 
eral assignment,  and  cannot  prevent  an  equal  distribution  of  the 
property  among  all  the  creditors.66 


in  the  meaning  of  the  statute.  Brown 
y.  Wilmington  &  B.  Leather  Co.,  9 
Del.  Ch.  39,  74  Atl.  1105. 

An  agreement  to  sell  and  assign 
goods,  book  accounts  and  bills  receiv- 
able, and  authorizing  a  trustee  to  sell 
the  assets  and  distribute  the  proceeds 
to  consenting  creditors  held  an  assign- 
ment pure  and  simple  and  not  in  any 
sense  a  sale.  Brown  v.  Wilmington  & 
B.  Leather  Co.,  9  Del.  Ch.  39,  74  Atl. 
1105. 

68  Brown  v.  Wilmington  A  B. 
Leather  Co.,  9  Del.  Ch.  39,  74  Atl. 
1105. 

Evidence  held  to  show  insolvency  of 
a  company  and  knowledge  of  such 
insolvency  at  the  time  of  an  assign- 
ment for  the  benefit  of  creditors,  such 
insolvency  being  admitted  by  the  com- 
pany in  receivership  proceedings,  and 
being  shown  by  the  assets  and  liabili- 
ties. Brown  v.  Wilmington  &  B. 
Leather  Co.,  9  Del.  Ch.  39,  74  Atl. 
1105. 

«8  Brown  v.  Wilmington  &  B. 
Leather  Co.,  9  Del.  Ch.  39,  74  Atl. 
1105. 


Rev.  St.  1852,  c.  132,  p.  900,  $4, 
as  amended  in  1893,  prohibiting  as- 
signments for  the  benefit  of  creditors 
for  the  purpose  of  preferring  cred- 
itors, by  the  word  "assignment"  con- 
templates not  only  cases  where  all  the 
assets,  property  or  estate  is  assigned, 
but  also  cases  where  a  part  thereof 
is  assigned.  Brown  v.  Wilmington  & 
B.  Leather  Co.,  9  Del.  Ch.  39,  74  Atl. 
1105. 

64  Brown  v.  Wilmington  &  B. 
Leather  Co.,  9  Del.  Ch.  39,  74  Atl. 
1105. 

6*  Pollak  Co.  v.  Muscogee  Mfg.  Co., 
108  Ala.  467,  54  Am.  St.  Bep.  165,  18 
So.  611;  Barrett  v.  Pollak  Co.,  108  Ala. 
390,  54  Am.  St.  Bep.  172,  18  So.  615; 
John  Shillito  Co.  v.  McConnell,  130 
Ind.  47,  26  N.  E.  832;  Wyeth  Hard- 
ware Co.  v.  Standard  Implement  Co., 
47  Kan.  423,  25  Pac.  171. 

W  Pollak  Co.  v.  Muscogee  Mfg.  Co., 
108  Ala.  467,  54  Am.  St.  Bep.  165, 
18  So.  611;  Barrett  v.  Pollak  Co.,  108 
Ala.  390,  54  Am.  St.  Bep.  172,  18  So. 
615. 
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In  some  states,  the  statutes  in  relation  to  voluntary  assignments 
for  the  benefit  of  creditors  expressly  provide  that  such  an  assignment 
shall  be  for  the  benefit  of  all  the  creditors  of  the  assignor  in  propor- 
tion to  their  respective  claims,  and  that  any  provision  therein  for  the 
payment  of  one  debt  or  liability  in  preference  to  another  shall  be 
void.  Under  such  a  provision,  an  assignment  by  a  corporation  for 
the  benefit  of  creditors  cannot  give  preferences.67  And  it  has  been 
held  that,  if  an  insolvent  corporation  assigns  the  greater  part  of  its 
property  to  a  creditor,  thereby  rendering  suspension  necessary,  and 
then  assigns  the  remainder  of  its  assets  for  the  benefit  of  its  credi- 
tors, both  transactions  will  be  taken  together  as  an  attempt  to  evade 
the  statute,  and  the  creditor  so  preferred,  having  notice  of  all  the 
circumstances,  and  being  a  party  thereto,  will  not  be  allowed  to  retain 
the  preference,  but  will  be  compelled  to  come  in  and  share  pro  rata 
with  the  other  creditors.6*  Such  a  statute,  however,  does  not  prevent 
a  corporation  from  paying  or  securing  one  creditor  in  preference  to 
others,  although  it  may  be  insolvent  in  fact,  where  it  is  still  engaged 
in  business,  and  the  transaction  does  not  render  it  necessary  to  sus- 
pend.6* 

§  5102.  —  What  constitutes  assignment.  Where  a  deed  of  trust 
creates  no  lien  upon  the  property  of  a  corporation  in  favor  of  credi- 
tors, but  merely  changes  due  obligations  to  time  obligations  and 
enables  the  corporation  to  procure  funds  to  meet  current  necessities, 
it  is  in  no  sense  an  assignment  for  the  benefit  of  creditors.70 

§  5103.  —  Preference  to  stockholders.  An  agreement  for  the 
turning  over  of  all  the  assets  of  an  insolvent  corporation,  except  two 
notes,  to  a  stockholder  and  creditor,  the  agreement  providing  for  the 
distribution  of  the  proceeds  of  the  notes  by  a  trustee  among  other 
stockholders,  may  be  held  valid,  except  as  to  the  distribution  of  the 
proceeds  among  the  stockholders.  Under  such  an  agreement  the  trus- 
tee is  authorized  to  collect  the  notes,  the  proceeds  becoming  an  asset 
of  the  corporation.71 

OTLarrabee  v.  Franklin  Bank,   114  70  Vancouver  Trust  ft  Savings  Bank 

Mo.  592,  35  Am.  St.  Bep.  774,  21  S..  W.  v.  Union  Woolen  Mills,  85  Wash.  114, 

747;  Crow  v.  Beardsley,  68  Mo.  435.  147  Pac.  643. 

6SLarrabe6  v.  Franklin  Bank,  114  71  Hedges  v.  Frink,  174  Oal.  522,  163 

Mo.  592,  35  Am.  St.  Bep.  774,  21  S.  Pac.  884. 

W.  747.  An  agreement  for  the  distribution 

69Larrabee  v.  Franklin  Bank,  114  of  a  portion  of  the  assets  of  a  cor- 

Mo.  592,  35  Am.  St.  Bep.  774,  21  S.  poration  ratably  among  stockholders, 

W.  747.  void  under  Civ.  Code,  §  309  and  Pen. 
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§5104.  — Preference  to  trustees.  Where  a  trust  deed  gives  to 
principal  creditors  the  right  to  determine  the  order  of  paying  prin- 
cipal debts,  and  an  order  is  agreed  upon  giving  the  trustee  a  pref- 
erence, neither  the  deed  nor  the  agreement  operates  to  give  the  trus- 
tee a  preferred  claim  over  claimants  for  labor  and  supplies,  preferred 
by  statute,78 

§5105.  — Advances;  attorneys'  fees.  A  creditor  of  an  assigned 
or  trust  estate  who  advances  money  for  the  preservation  of  the  trust 
property,  does  not  become  entitled  to  a  preference  as  to  his  unse- 
cured claim  over  other  creditors  by  reason  of  such  advancement,78 
but  such  a  creditor  is  entitled  to  be  reimbursed  from  the  common 
fund  for  the  money  so  advanced  and  for  expenses  incurred  therein.74 
Where  a  corporation  in  failing  circumstances  transfers  all  its  prop- 
erty to  a  trustee,  so  that  it  may  be  sold  and  the  proceeds  applied 
to  the  liquidation  of  indebtedness,  there  being  certain  claims  pre- 
ferred, such  as  labor  claims,  and  the  balance  being  for  other  credi- 
tors pro  rata,  it  is  not  competent  for  the  trustee  to  agree  with  an 
unsecured  creditor  to  prefer  him  in  consideration  of  the  advancement 
of  money  to  acquire  title  to  property  for  the  benefit  of  the  trust 
estate,  without  the  knowledge  or  consent  of  other  creditors.78  An 
assignment  providing  for  the  payment  of  attorney's  fees  to  a  firm  of 
lawyers,  one  of  the  members  being  a  director  of  the  bank  making 
the  assignment,  is  not  void  as  preferring  a  creditor,  where  the  lawyer 
involved  declines  to  serve.78  The  allowance  of  attorneys'  fees  for 
services  in  preparing  an  assignment  and  for  services  and  advice  ren- 
dered the  assignee  is  not  a  preference,  but  is  essential  for  the  preserva- 
tion of  the  estate  and  its  administration.77  Where  a  trust  agreement 
for  the  benefit  of  creditors  provides  that  if  real  estate  conveyed  to 
the  trustee  shall  be  sold  at  a  certain  price,  the  attorneys  for  the 
creator  of  the  trust  shall  be  paid  a  certain  sum  for  their  services, 

Code,   §560,  cannot  be  validated  by  74Cartwright    ft    Bro.    v.    United 

applying  the  proposition  that  a  stock-  States  Bank  ft  Trust  Co.,  —  N.  M.  — , 

holder  assenting  to  the  agreement  is  167  Pac.  436. 

estopped   from  urging  its  invalidity.  75Cartwright     &    Bro.     v.     United 

Hedges  v.  Prink,   174  Cal.   552,   163  States  Bank  ft  Trust  Co.,  —  N.  M. 

Pac.  884.  — ,  167  Pac.  436. 

73  Bank    of   Visalia   v.    Dillonwood  TODodwell  v.  Bieves,  —  Miss.  — , 

Lumber  Co.,  148  Cal.  18,  82  Pac.  374.  74  So.  770. 

78Cartwright    ft    Bro.    v.    United  TfDodwell  v.  Bieves,  —  Miss.  — , 

States  Bank  ft  Trust  Co.,  —  N.  M.  74  So.  770. 
— ,  167  Pac,  436. 
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and  such  agreement  is  accepted  by  all  the  creditors,  neither  the  trus- 
tee nor  the  court  has  the  right  to  disregard  such  provision.78 

S  6106.  —  Bona  fldc  purchasers.  A  bona  fide  purchaser  of  prop- 
erty from  an  assignee  of  a  corporation  who  has  no  notice  of  an  as- 
signment being  an  illegal  preference,  has  good  title.70 

§  5107.  Preferences  where  banks  are  insolvent — Equality  of  dis- 
tribution. As  between  creditors  of  an  insolvent  bank  equality  is 
equity ,*°  and  the  law  and  sound  public  policy  will  not  favor  prefer- 
ences.11 

Where  the  assets  are  insufficient  to  pay  preferred  claims  in  full, 
they  should  be  paid  pro  rata,**  and  if  a  fund  is  not  sufficient  to  pay 
all  creditors  in  full,  it  should  be  apportioned  according  to  the  re- 
spective amount  of  the  claims.** 

g  5108.  — Effect  of  insolvency  upon  deposits.  The  effect  of  sus- 
pension and  declaration  of  insolvency  of  a  bank  is  to  make  a  deposi- 
tor's deposits  due  and  actionable.*4  After  insolvency  is  declared  and 
until  liquidation  is  completed,  debts  due  depositors  by  a  bank,  become 
subject  to  a  new  liquidation,  the  rights  of  all  the  creditors  being  fixed 
by  the  insolvency  and  the  distributive  shares  becoming  dependent 
upon  the  amount  realized  from  the  assets  of  the  bank.**  Where  a 
depositor  in  a  bank  which  becomes  insolvent  is  a  debtor  as  well  as  a 
creditor,  the  fact  that  he  is  entitled  to  discharge  upon  the  payment 
of  the  difference  between  the  claims  does  not  give  him  any  preference 
over  other  creditors.**     There  is  no  principle  of  equity  entitling  a 

» Cartwright    *    Bro.    v.    United  County  Bank,  38  S.  D.  8,  162  N.  W. 

States  Bank  k  Trust  Co.,  —  N.  M.  — ,  536. 
167  Pac.  436.  USturgis   v.   Meade   County   Bank, 

-»» Van  Slyck  v.  Woodruff,  118  N.  38  S.  D.  317,  161  N.  W.  327. 
Y.  App.  Div.  47,  103  N.  Y.  Supp.  139.  **  Williams    v.    Johnson,    50    Mont. 

MLcbaudy  v.  Carnegie  Trust  Co.,  7,   Ann.   Gas.   1916  D  595,  144  Pao. 

B0  N.  Y.  Misc.  480,  154  N.  Y.  Supp.  768. 

BOO;   Sturgis  v.  Meade  County  Bank,  «  People 'a  Bank    in         .  .  Mat-ion   v. 

38  8.  D.  317,  161  N.  W.  327.  Mississippi  k  L,  Drainage  Dist.,  141 

S'  Smith  t.  Arnold,  165  Ky.  214,  176  La.   1009,  76  So.   1": 
S.   W.  883.  An  unmatured   debt   >.f  a   depositor 

A  claimant  must  show  by  presump-  to  a  bank  is  not  demandabla,   People1 

tive  or  positive  proof  that   he   is  en-  Bank  in  Liquidation  v.  Mississippi 

titled  to  a  preference  claimed.    Stilaon  L.   Drainage   Dist.,    Ill   La.    1008, 

v.   First   State   Bank   of   Corinth,  —  So.  179. 
Iowa  — ,  129  N.  W.  70.  M  Williams  v.  Johnson,  50  Mont 

UBlimmer     k     Thomas     v.     Meade  Ann.  Caa.   1916  D  595,   114   Pae.  7* 
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person  who  is  a  borrower  from  a  bank,  as  well  as  a  depositor  to  be 
made  whole,  in  the  event  of  insolvency  by  a  plea  of  compensation.87 
The  acceptance  of  a  deposit  by  an  insolvent  bank  having  knowl- 
edge of  such  condition  is  a  fraud,88  although  where  a  deposit  is  taken 
by  an  insolvent  bank  as  quasi  security  for  the  payment  of  a  just  debt 
due  to  itself,  it  is  relieved  from  any  imputation  of  fraud  in  receiving 
the  deposit.89 

§  5109.  —  Security  to  depositors.  A  constitutional  provision  pro- 
viding that  depositors  of  an  insolvent  bank  who  do  not  stipulate  for 
interest  shall  be  satisfied  in  full  before  other  creditors  are  paid,  op- 
erates as  a  contract,  and  a  subsequent  provision  eliminating  the  pref- 
erence will  not  be  construed  as  retrospective  to  impair  the  contract.90 
A  cashier's  check  by  which  an  insolvent  bank  undertakes  to  transmit 
money  collected  is  not  a  "bank  note"  under  such  a  provision.91  A 
stipulation  in  a  savings  depositor's  bank  book,  that  the  reserve  fund 
and  guaranty  capital  and  assets  shall  form  an  absolute  security  to 
all  depositors,  has  been  held  not  to  create  or  attempt  to  create  a 
preferential  lien  in  favor  of  such  depositors.  Such  an  agreement  to 
give  savings  depositors  a  preferential  lien  would  not  be  valid  as 
against  commercial  depositors  in  ignorance  of,  and  not  assenting 
thereto.98  A  statute  providing  for  preferences  to  depositors  who  are 
not  stockholders  cannot  be  availed  of  in  such  case,  to  give  the  savings 
depositors  a  preference.98    Under  some  statutes  all  deposits  of  a  trust 


•7 People's  Bank  in  Liquidation  v. 
Mississippi  &  L.  Drainage  Dist.,  141 
La.  1009,  76  So.  179. 

After  insolvency  of  a  bank,  com- 
pensation cannot  take  place  between 
a  debt  due  by  the  bank  to  a  depositor 
and  an  unmatured  debt  due  by  the  de- 
positor to  the  bank,  or  between  such 
debts  when  the  latter  matures  during 
the  liquidation  of  the  bank,  as  com- 
pensation cannot  take  place  to  the 
prejudice  of  rights  of  a  third  person. 
People's  Bank  in  Liquidation  v.  Mis- 
sissippi ft  L.  Drainage  Dist.,  141  La. 
1009,  76  So.  179. 

SSplumas  County  Bank  v.  Bank  of 
Hideout,  Smith  ft  Co.,  165  Cal.  126, 
47  L.  B.  A.  (N.  S.)  552,  131  Pac.  360. 

Evidence  held  not  to  show  knowl- 
edge of  insolvency  of  a  bank  by  of- 


ficers and  directors  so  that  the  ac- 
ceptance of  a  deposit  was  a  fraud 
upon  the  depositor.  Goshorn  v.  Mur- 
ray, 197  Fed.  407. 

WBrennan  v.  Tillinghast,  201  Fed. 
609. 

•©  Const.  §250;  Harris  v.  Walker, 
—  Ala.  — ,  74  So.  40. 

91  Lummus  Cotton  Gin  Co.  v. 
Walker,  195  Ala.  552,  70  So.  754. 

W  People  v.  California  Safe  De- 
posit ft  Trust  Co.,  160  Cal.  374,  117 
Pac.  321. 

99  Civ.  Code,  8  573,  does  not  pretend 
to  favor  savings  depositors  over  com- 
mercial depositors,  but  simply  gives 
a  preference  to  depositors  who  are  not 
stockholders.  People  v.  California 
Safe  Deposit  ft  Trust  Co.,  160  Cal.  374, 
117  Pac.  321. 
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company,  whether  in  a  savings  or  in  a  commercial  department,  are 
treated  alike  and  payable  from  the  avails  after  payment  of  the  charges 
and  expenses  of  the  receivership,  taxes  and  outstanding  circulating 
notes.9*  A  charter  impressing  a  prior  lien  on  the  assets  of  a  trust 
company  for  the  payment  of  all  trusts  and  deposits,  is  not  inconsist- 
ent with  such  a  statute,  but  should  be  construed  with  it.06 

§  5110.  —  Statutes  prohibiting  preferences.  Under  some  statutes, 
insolvent  banks  are  prohibited  from  giving  a  preference  to  any 
depositor  or  creditor.96  The  right  to  pledge  collateral  by  such 
banks  is  limited  by  statute,97  and  an  agreement  in  a  promissory  note 
executed  by  a  solvent  bank  by  which  it  agrees  to  give  additional  se- 
curities in  the  future  upon  demand  of  the  lender  is  a  valid  agree- 
ment only  so  long  as  the  bank  is  solvent.99 

Under  some  statutes  as  to  fraudulent  conveyances,  an  unlawful 
preference  arises  only  when  the  transfer  is  made  by  a  bank  insolvent 
at  the  time,  or  in  contemplation  of  insolvency,  for  an  antecedent 
debt.99  An  unlawful  preference  does  not  arise  under  such  a  statute 
where  a  transfer  of  collateral  notes  is  to  secure  a  present  debt.1 

§5111.  — Preferences  to  trust  funds  in  hands  of  receivers  or 
assignees.    Where  a  trustee  deposits  trust  funds  in  a  bank,  which 


M  Gen.  St.  §  3482;  Lippitt  v.  Thames 
Loan  &  Trust  Co.,  88  Conn.  185,  90 
Atl.  369. 

96  Lippitt  v.  Thames  Loan  &  Trust 
Co.,  88  Conn.  185,  90  Atl.  369. 

96  Gen.  St.  1909,  §499,  as  amended 
by  L.  1911,  c.  65,  §  1;  Citizens'  State 
Bank  of  Chautauqua  v.  First  Nat. 
Bank  of  Sedan,  98  Kan.  109,  L.  B.  A. 
1917  A  696,  157  Pac.  392. 

97 Citizens'  State  Bank  of  Chau- 
tau qua  v.  First  Nat.  Bank  of  Sedan, 
98  Kan.  109,  L.  B.  A.  1917  A  696,  157 
Pac.  392. 

W  Citizens'  State  Bank  of  Chau- 
tauqua v.  First  Nat.  Bank  of  Sedan, 
98  Kan.  109,  L.  B.  A.  1917  A  696,  157 
Pac.  392. 

Where  a  bank  gave  a  note  agreeing 
to  furnish  security  in  demand,  and 
furnished  such  security  when  in- 
solvent, the  previous  agreement  did 
not  ereate  an  equitable  lien  on  the 


assets  subsequently  turned  over  and 
replevin  would  lie  at  the  suit  of  the 
borrower  to  recover  the  assets  turned 
over  in  violation  of  statute.  Citizens' 
State  Bank  of  Chautauqua  v.  First 
Nat.  Bank  of  Sedan,  98  Kan.  109, 
L.  B.  A.   1917  A  696,   157  Pac.   392. 

Although  the  statute  contains  no 
declaration  that  acts  in  violation 
thereof  are  void,  a  creditor  will  not 
be  permitted  to  retain  the  benefits  of 
a  preference  accepted  by  him.  Citi- 
zens' State  Bank  of  Chautauqua  v. 
First  Nat.  Bank  of  Sedan,  98  Kan. 
109,  L.  B.  A.  1917  A  696,  157  Pac. 
392. 

99  Civ.  Code  1910,  §2360;  Morrison 
v.  Citizens'  &  Southern  Bank,  19  Ga. 
App.  434,  91  S.  E.  509;  Teomey  Bros. 
v.  Citizens'  &  Southern  Bank,  19  Ga. 
App.  271,  91  S.  E.  33&. 

1  Morrison  v.  Citizens*  &  Southern 
Bank,  19  Ga.  App.  434,  91  S.  E.  509. 
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at  all  times  keeps  an  amount  as  large  as  the  deposit  in  its  vaults,  a 
court  of  equity  may  ingraft  a  trust  upon  such  money  and  the  trustee 
will  become  a  preferred  creditor  to  the  amount  of  the  deposit.*  A 
trust  creditor  is  not  entitled  to  a  preference  over  general  creditors 
merely  because  of  the  nature  of  his  claim,  as  the  equitable  doctrine 
that  as  between  creditors  equality  is  equity,  admits  of  no  exception 
founded  on  the  supposed  greater  sacredness  of  one  debt,  or  that  it 
arose  out  of  a  violation  of  duty,  or  that  its  loss  involves  greater  hard- 
ship in  one  case  than  another,  unless  there  is  some  specific  recognized 
equity  founded  on  agreement,  or  the  relation  of  the  debt  to  the  as- 
signed property  which  entitles  the  creditor,  according  to  equitable 
principles  to  a  preference.8  The  right  to  a  preference  is  based  on 
the  right  to  particular  property  or  funds,  and  the  manner  of  acquir- 
ing such  property  or  fund  is  immaterial.4  Where  a  trust  company 
in  collecting  rents  and  funds  and  converting  real  estate,  occupied 
a  quasi  trust  relation,  created  under  a  power  of  attorney,  and  re- 
ferred to  its  duties  as  a  trust,  also  carrying  the  account  involved  in  a 
trust  ledger,  but  its  authority  was  only  to  collect  the  money  "for  my 
account,1 '  the  relation  of  the  principal  and  the  trust  company  was 
that  of  debtor  and  creditor,  and  the  principal  was  not  entitled  to 
any  preference  when  the  trust  company  became  insolvent.*  Also, 
where  an  account  was  opened  and  designated  as  "letter  of  credit' ' 
as  a  matter  of  convenience  to  a  trust  company,  and  it  did  not  hold 
the  money  credited  to  that  amount  in  trust  for  a  plaintiff,  his  inter- 
est being  precisely  the  same  in  that  credit  as  in  the  credit  in  other 
accounts,  he  was  not  entitled  to  a  preference.6 

Some  statutes  allowing  a  preference  to  trust-fund  debts  in  the 
event  of  insolvency,  are  limited  to  trustees  judicially  appointed,  and 
to  those  specifically  mentioned  by  the  statute,  and  such  a  statute  does 
not  apply  to  a  voluntary  trusteeship.7 

§  5112. Trust  funds  mingled  with  other  funds.    A  cestui  que 

trust  claiming  a  preference  out  of  proceeds  of  an  insolvent's  estate 

2  Smith  v.  Fuller,  86  Ohio  St.  57,  90  N.  T.  Misc.  490,  154  N.  T.  Supp. 
L,  R.  A.  1916  C"6,  Ann.  Cas.  1913  D      900. 

387,  99  N.  E.  214.  e  Taussig  v.  Carnegie  Trust  Co.,  156 

3  Stilson  v.  First  State  Bank  of  N.  Y.  App.  Div.  519,  141  N.  Y.  Supp. 
Corwith,  —  Iowa  — ,  129  N.  W.  70;       347. 

Lebaudy  v.  Carnegie  Trust  Co.,  90  N.  7  Banking  Law   (Consol.  L.   c.  2), 

Y.  Misc.  490,  154  N.  Y.  Supp.  900.  §  190  j  Madison  Trust  Co.  v.  Carnegie 

4  Stilson  v.  First  State  Benk  of  Trust  Co.,  215  N.  Y.  475,  109  N.  E. 
Corwith,  —  Iowa  — ,  129  N.  W.  70.  580. 

5  Lebaudy   v.    Carnegie    Trust    Co., 
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must  clearly  prove  that  the  trust  property  or  its  proceeds  went  into 
a  specific  fund  or  into  a  specific  identified  piece  of  property  which 
came  into  the  hands  of  the  receiver.8  It  is  not  sufficient  to  prove 
that  the  trust  property  or  its  proceeds  went  into  the  general  assets  of 
the  insolvent  and  increased  the  amount  and  value  thereof.0  Thus,  it 
has  been  held  that  the  owner  of  money  fraudulently  obtained  and 
used  by  an  insolvent  bank,  by  its  cashier,  is  not  entitled  to  repay- 
ment by  the  receiver,  in  preference  to  other  creditors,  except  so  far 
as  he  shows  that  assets  which  reached  the  receiver  were  larger  by 
reason  of  such  transaction  than  they  otherwise  would  have  been ;  it  is 
not  enough  to  show  that  the  assets  of  the  bank  were  increased,  or 
that  the  money  was  used  in  reducing  its  indebtedness.10  And  where 
a  railroad's  agent,  made  daily  deposits  in  a  bank,  to  be  held  for  safe- 
keeping until  the  end  of  the  week,  when  they  were  checked  out  and 
transferred  to  a  regular  depository,  there  was  no  assignment  and  ap- 
propriation of  the  money,  so  that  title  would  not  pass  to  a  receiver  of 
the  bank,  and  the  railroad  was  not  entitled  to  a  preference  over 
general  creditors  of  the  bank.11  "Where  trust  funds  have  been  com- 
mingled with  general  funds  of  a  bank,  and  it  is  sought  to  impose  the 
trust  upon  the  general  funds,  as  against  creditors,  it  must  appear  that 
the  trust  fund  in  some  form  still  exists  and  came  into  the  hands  of 
the  receiver  of  the  insolvent  bank.18    It  is  not  sufficient  merely  to 


8  United  States.  United  States  Nat. 
Bank  of  Centralia  v.  City  of  Cen- 
tralia, 240  Fed.  93;  Brennan  v.  Til- 
linghast,  201  Fed.  609;  Empire  State 
Surety  Co.  v.  CarroU  County,  194  Fed. 
593. 

Arkansas.  Covey  v.  Cannon,  104 
Ark.  550,  149  S.  W.  514. 

Iowa.  FarnswoTth  v.  Muscatine 
Produce  ft  Pure  Ice  Co.,  177  Iowa  21, 
158    N.    W.   741. 

Missouri  Hunter  v.  Mathewson, 
149  Mo.  App.  601,  129  S.  W.  749. 

Pennsylvania.  Com.  v.  Tradesmen 's 
Trust  Co.,  250  Pa.  372,  95  Atl.  574. 

The  doctrine  does  not  apply  where 
money  of  a  plaintiff  was  paid  in  for 
capital  of  a  company  and  may  have 
purchased  some  of  its  property,  as 
such  fact  would  not  give  him  a  pref- 
erence. Hunter  v.  Mathewson,  149 
Mo.  App.  601,  129  S.  W.  749. 

Evidence    held   not   to    show   that 


money  of  a  city  deposited  with  a  bank 
was  placed  with  another  bank,  or 
could  be  traceable  into  any  fund  that 
came  into  the  possession  of  the  re- 
ceiver of  such  bank.  United  States 
Nat.  Bank  of  Centralia  v.  Centralia, 
240  Fed.  93. 

9  Empire  State  Surety  Co.  v.  Carroll 
County,  194  Fed.  593. 

10  Arnold  Inv.  Co.  v.  Citizens'  State 
Bank  of  Chautauqua,  98  Kan.  412, 
L.  B.  A.  1916  F  822,  158  Pac.  68. 

11  Mississippi  Cent.  B.  Co.  v.  Con- 
ner, —  Miss.  — ,  75  So.  57. 

It  Arnold  Inv.  Co.  v.  Citizens'  State 
Bank  of  Chautauqua,  98  Kan.  412,  L. 
B.  A.  1916  F  822,  158  Pac.  68; 
Daughtry  v.  International  Bank  of 
Commerce,  18  N.  M.  119,  134  Pac.  220; 
Widman  v.  Kellogg,  22  N.  D.  396,  39 
L.  B.  A.  (N.  S.)  563,  133  N.  W.  1020. 

A  preference  will  not  be  allowed 
unless    the    fund    has    increased    the 
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trace  trust  funds  into  the  general  and  commingled  funds,  in  order 
to  obtain  a  lien  upon  all  of  the  assets  and  a  preference  over  other 
creditors,  but  the  trust  fund  must  be  identified.18  And  it  has  been 
said  that,  "the  dealings  with  respect  to  the  accounts  of  banking  insti- 
tutions are  so  complicated,  so  involved,  and  so  practically  impossible 
to  be  satisfactorily  analyzed  for  the  benefit  of  one  claimant  against 
thousands  of  others,  that  there  is  a  distinctly  observable  tendency 
in  the  courts  to  demand  greater  accuracy  and  more  complete  proof 
in  the  tracing  of  funds,  with  the  result  that  constantly  fewer  claims 
of  preference  are  sustained."14  It  is  held,  however,  in  most  cases 
that  a  trust  fund  is  recoverable  where  an  equal  amount  in  cash  re- 
mains continuously  in  the  bank  until  its  suspension,  and  passes  to 
the  receiver,16  it  being  presumed  that  the  trustee  makes  payments  out 
of  his  own  funds,  and  not  out  of  the  funds  of  the  cestui  que  trust.16 
Proof  that  a  tort-feasor  has  mingled  trust  funds  with  his  own  and 
made  payments  out  of  the  common  fund. is,  nothing  else  appearing, 
a  sufficient  identification  of  the  remainder  of  the  fund  coming  into 
the  hands  of  the  receiver,  not  exceeding  the  smallest  amount  the 
fund  contained  subsequent  to  the  commingling,  as  trust  property, 
under  the  legal  presumption  that  he  regarded  the  law  and  neither 
paid  out  the  trust  fund  nor  invested  it  in  other  property  but  kept 
it  sacred.17    The  presumption  as  to  a  balance  including  a  trust  fund 


assets  of  the  bank,  and  that  it  can 
be  taken  therefrom  without  impair- 
ment of  the  rights  of  creditors.  Stil- 
son  v.  First  State  Bank  of  Corwith, 
—  Iowa  — ,  129  N.  W.  70. 

Where  moneys  deposited  were  com- 
mingled with  funds  of  a  bank  which 
became  insolvent,  and  the  bank  and 
its  receiver,  as  trustees,  failed  to 
show  that  any  moneys  paid  out  were 
trust  funds,  or  that  the  depositor's 
money  was  not  included  in  that  turned 
over  to  the  receiver,  the  depositor 
was  entitled  to  recover  such  money. 
Widman  v.  Kellogg,  22  N.  D.  396,  39 
L.  R.  A.  (N.  S.)  563,  133  N.  W.  1020. 

18Lebaudy  v.  Carnegie  Trust  Co., 
90  N.  Y.  Misc.  490,  154  N.  Y.  Supp. 
900. 

14  Lebaudy  v.  Carnegie  Trust  Co.,  90 
N.  Y.  Misc.  490,  154  N.  Y.  Supp.  900. 

15  Carlson  v.  Kies,  75  Wash.  171,  47 
L.  B.  A,  (N.  S.)  317,  134  Pac.  808. 


Where  general  funds  of  a  bank  have 
been  in  excess  of  an  amount  deposited, 
since  the  time  of  the  deposit,  the 
presumption  arises  that  the  money 
is  still  in  the  possession  of  the  bank. 
Patek  v.  Patek,  166  Mich.  446,  35  L. 
R.  A.  (N.  S.)  461,  131  N.  W.  1101. 

16  Sparks  &  Sons  Mule  ft  Horse  Co. 
v.  Americus  Nat.  Bank,  230  Fed.  738; 
Covey  v.  Cannon,  104  Ark.  550,  149  8. 
W.  514;  Smith  v.  Puller,  86  Ohio  8t. 
57,  L.  B.  A.  1916  C  6,  Ann.  Cas.  1913 
D  387,  99  N.  E.  214. 

17Brennan  v.  Tillinghast,  201  Fed. 
609;  Empire  State  Surety  Co.  v.  Car- 
roll County,  194  Fed.  593. 

In  the  absence  of  evidence  to  the 
contrary,  it  wiU  be  presumed  by  a 
court  of  equity  that  a  trustee  will 
unintentionally  preserve  a  trust  fund. 
In  re  First  State  Bank  of  Corwith,  152 
Iowa  724,  133  N.  W.  354. 
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after  withdrawals  does  not  apply  where  the  moneys  drawn  are  merely 
transferred  in  a  substituted  form  to  another  fund  retained  in  the 
tort-feasor's  possession,  as  the  trust  attaches  to  the  substituted  form 
in  which  the  property  is  retained,  and  the  right  to  follow  the  trust 
is  not  lost  by  reason  of  the  fact  that  the  tort-feasor  withdraws  and 
spends  the  balance  of  the  money  with  which  the  trust  fund  was  origi- 
nally mingled.18  There  is  no  presumption  that  withdrawals  of  a 
trustee  were  made  from  other  than  the  trust  funds,  and  that  the 
balance  represents  the  claimant's  fund,  where  the  fund  on  hand  is 
composed  of  money  of  a  large  number  of  cestuis  que  trustent.19 
Where  a  trustee  has  mingled  in  a  common  fund  the  moneys  of  many 
cestuis  que  trustent,  and  then  made  payments  out  of  it,  the  legal 
presumption  is  that  the  moneys  were  paid  out  in  the  order  in  which 
they  were  paid  in,  and  the  cestuis  que  trustent  are  equitably  entitled 
to  any  allowable  preferences  in  the  inverse  order  of  the  times  of  their 
respective  payments  into  the  fund.80 

The  fact  that  a  claimant's  money  is  received  as  a  trust  fund  is  not 
sufficient  to  entitle  him  to  a  preference,  as  it  must  further  appear 
that  the  trust  fund  has  not  been  dissipated,  but  has  come  into  the 
hands  of  the  receiver  as  a  traceable  account  or  fund  or  as  an  aug- 
mentation of  the  estate.81  If  it  appears  that  all  the  trust  moneys 
have  been  dissipated  by  the  trustee  and  none  remains  to  compose 
part  of  the  fund  on  hand,  the  claimant  cannot  establish  a  lien  or 
trust  for  want  of  any  specific  res  upon  which  the  same  may  be  im- 
pressed, and  hence  he  can  have  no  particular  equity  in  or  charge 
upon  the  assets  of  the  wrongdoer,  and  in  such  case  he  is  deprived  of 
a  preference.8*  Evidence  tending  to  show  that  a  claimant's  money 
was  intentionally  stolen  from  him,  and  dissipated,  will  rebut  the  pre- 
sumption that  it  was  preserved  by  the  trustee.88 

An  inference  that  a  plaintiff  has  waived  his  equitable  right  as  the 
holder  of  a  fiduciary  claim  to  trace  his  money  and  charge  for  his  pay- 


is  Brennan  v.  Tillinghast,  201  Fed. 
609. 

The  presumption  is  that  promissory 
notes,  bonds  and  other  property  com- 
ing to  the  hands  of  the  receiver  were 
not  produced  by  the  use  of,  and  are 
not,  trust  property.  Empire  State 
Surety  Co.  v.  Carroll  County,  194  Fed. 
593. 

ltLebaudy  v.  Carnegie  Trust  Co., 
90  N.  Y.  Misc.  490,  154  N.  Y.  Supp. 
900. 


80  Empire  State  Surety  Co.  v.  Car- 
roll County,  194  Fed.  593. 

81  In  re  First  State  Bank  of  Cor- 
with,  152  Iowa  724,  133  N.  W.  354. 

SSLebaudy  v.  Carnegie  Trust  Co., 
90  N.  Y.  Misc.  490,  154  N.  Y.  Supp. 
900. 

»In  re  First  State  Bank  of  Cor- 
with,  152  Iowa  724,  133  N.  W.  354. 
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ment  the  fund  of  which  it  has  been  made  a  part,  cannot  be  drawn 
where  it  appears  that  he  was  confined  to  his  house  with  illness  during 
the  whole  of  the  last  day  for  presentment  of  his  check,  and  that  he 
did  not  know  of  the  embarrassed  condition  of  the  firm  nor  that  its 
assignment  for  the  benefit  of  creditors  was  contemplated,  until  after 
it  had  been  made.84 

§5113.  — Fraud  as  establishing  trusts;  conversion.  Where  an 
insolvent  bank  receives  a  deposit  with  knowledge  that  it  cannot  pay 
its  debts  and  must  fail  in  business,  the  act  is  such  a  fraud  upon  the 
depositor  that  he  may  rescind  the  contract  of  deposit  and  reclaim  the 
amount  deposited  or  its  proceeds,  if  traced  into  the  hands  of  the  re- 
ceiver, in  like  manner  as  other  trust  funds.86  To  establish  a  trust,  the 
depositor  must  show  that  a  real  fraud  has  been  practiced  upon  him, 
that  the  bank  was  actually  insolvent  when  it  received  his  deposit,  and 
that  the  managing  ofiicers  then  knew  this  to  be  the  fact.80  The  fraud- 


•iFurber  v.  Dane,  204  Mass.  412, 
27  L.  B.  A.  (N.  S.)  808,  90  N.  E.  859. 

The  mere  statement  of  members  of 
a  firm  that  they  were  "financially 
embarrassed11  when  they  gave  a  check 
to  a  plaintiff,  does  not  show  that  such 
members  knew  that  the  bank  was 
insolvent  at  the  time  of  the  transac- 
tion. Furber  v.  Dane,  204  Mass.  412, 
27  L.  B.  A.  (N.  S.)  808,  90  N.  E. 
859. 

KBrennan  v.  Tillinghast,  201  Fed. 
609. 

The  mere  fact  that  a  bank  is  known 
to  be  insolvent  at  the  time  a  deposit 
is  received  is  not  sufficient  of  itself, 
without  more,  to  confer  the  right  of 
rescission  upon  the  depositor,  and  such 
right  of  rescission  does  not  arise 
when  the  bank  though  embarrassed 
and  insolvent  yet  has  reason  to  be- 
lieve that  by  continuing  its  business 
it  may  retrieve  its  fortunes.  Brennan 
v.  Tillinghast,  201  Fed.  609. 

Where  a  bank  with  knowledge  of 
its  insolvency  receives  a  deposit  it 
perpetrates  a  fraud  on  the  customer 
and  is  held  to  be  a  constructive  trus- 
tee   of   the    deposit.     Pennington    v. 


Third  Nat.  Bank  of  Columbus,  Georgia, 
114  Va.  674,  45  L.  B.  A.  (N.  S.)  781, 
77  S.  E.  455. 

26  Furber  v.  Dane,  204  Mass.  412, 
27  L.  B.  A.  (N.  S.)  808,  90  N.  E.  859. 

The  right  of  a  depositor  in  an  in- 
solvent bank  springs  from  the  fraud 
which  has  been  practiced  upon  him  by 
means  of  the  false  representation 
practically  made  to  him  that  the  bank 
is  conducting  its  business  in  the  ordi- 
nary way  and  is  solvent,  while  in 
reality  it  is  insolvent  and  is  known 
by  its  managers  to  be  so,  and  the 
effect  of  this  fraud  is  to  make  the 
bank  a  trustee  ex  malefieio.  Furber 
v.  Dane,  204  Mass.  412,  27  L.  B.  A. 
(N.  S.)  808,  90  N.  E.  859. 

Where  the  insolvency  of  a  bank  is 
a  condition  within  the  knowledge  of 
its  executive  officer,  it  matters  not 
how  he  acquired  knowledge  of  that 
condition,  as  far  as  the  rights  of  in- 
nocent third  persons  dealing  with  the 
bank  are  concerned.  Pennington  v. 
Third  Nat.  Bank  of  Columbus, 
Georgia,  114  Va.  674,  45  L.  B.  A. 
(N.  S.)  781,  77  S.  E.  455. 
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ulent  receipt  of  deposits  in  a  bank  does  not  give  the  depositor  a 
lien  on  the  entire  estate."  The  general  rule  that  money  deposited 
with  a  corporation  which  passes  to  a  receiver  on  insolvency  will  be 
presumed  as  representing  the  trust  fund,  does  not  obtain  where  a 
trust  exists  because  of  fraud  in  procuring  the  fund,  as  such  fraud 
negatives  the  imputations  of  good  faith  on  the  part  of  the  corpora- 
tion." 

Where  the  capital  of  a  bank  is  not  paid  in  cash  as  required  by 
law,  and  in  consequence  its  right  to  do  business  is  obtained  by  fraud, 
and  money  is  deposited  therein,  and  sent  to  other  banks  under  the 
direction  of  another  bank,  the  receiver  of  the  first  bank  is  entitled 
only  to  a  general  claim  against  the  bank  directing  the  sending  of 
the  deposits,  as  none  of  the  money  is  traceable  into  the  possession  of 
the  receiver  of  such  bank."  Where  a  cashier  in  charge  of  a  bank  de- 
livers forged  notes  to  other  banks  for  rediscount  and  such  bank 
becomes  insolvent,  the  banks  having  the  notes  are  not  entitled  to  a 
preference  on  the  ground  that  the  receiving  bank  is  a  trustee  ex 
maleficio,  having  obtained  the  money  by  fraud,  when  there  is  no  proof 
that  the  bank  still  has  the  money.80 

Proceeds  of  stock  wrongfully  converted  by  a  bank  to  its  own  use 
constitute  a  trust  fund,  and  the  character  of  such  proceeds  is  not  lost 
when  mingled  with  other  money  of  the  bank.81  Where  a  bank  hold- 
ing a  promissory  note  secured  by  shares  of  stock  as  collateral  receives 
a  deposit  which  is  to  be  used  to  pay  the  note,  but  nevertheless  sells 
the  stock  and  deposits  the  proceeds  with  another  bank,  at  all  times 
retaining  cash  in-  excess  of  the  amount  realized  from  the  stock,  the 
depositor  is  entitled  to  recover  as  a  preferential  claim  the  amount, 
realized  from  the  stock  sale."  Where  a  bank  unlawfully  seizes  and 
takes  possession  of  cattle  covered  by  a  mortgage,  it  becomes  an  in- 
voluntary or  constructive  trustee  of  the  proceeds  of  the  cattle,  and  a 
claim  to  such  proceeds  is  a  preferred  claim  when  the  bank  becomes 
insolvent,18 

tfStilson   v.    First    State    Bank    of  MStilwn    v.    First   State    Bank    of 

Corwith,  —  Iowa  — ,  129  N.  W.  70.  Corwith,  —  Iowa  — ,   129   N.   W.   70. 

**  Famsworth  v.  Muscatine  Produce  31  Brennan    i .   Tillingiiaat,   201   Fed. 

k  Pure  Ice  Co.,  177  Iowa  21,  1SS  N.  609. 

W.  741.  MBrennan   v.   Tillin£ha»t,  W1 

The  fond  must  be  traced  and  identi-  609. 

fled,     Stilson  v.  First  State  Bank   of  U  Under    Civ.   Cods, 

Corwith,  —  Iowa  — ,  129  N.  W.  70.  wer  v.  Meade  Count  J"  Bi 

»McKinney  v.  United  States  Nat.  38  S.  D.  311,  161  N.  W 
Bank  of  Centralis,  242  Fed.  48. 
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§5114.  — Special  deposit*.  A  special  deposit  exists  where  the 
identical  coin  or  currency  is  laid  aside  to  be  returned,8*  and  money 
deposited  in  a  bank  as  a  special  deposit  is  property  paid  as  a  pre- 
ferred claim.86  Thus,  money  deposited  with  a  bank  to  pay  for  land 
will  be  held  a  special  deposit  and  a  preferred  claim  when  the  bank 
becomes  bankrupt,86  but  a  claim  for  money  paid  to  a  corporation  by 
mistake,  but  not  received  as  a  special  deposit,  is  not  entitled  to  pref- 
erence.87 Where  a  trustee  deposits  trust  money  in  a  bank,  taking  as 
evidence  a  certificate  of  deposit  therefor,  a  presumption  will  be  in- 
dulged, in  the  absence  of  proof  to  the  contrary,  that  the  trustee  in- 
tended to  perform  his  duty  and  that  the  deposit  was  intended  as  spe- 
cial. A  general  deposit  by  such  trustee  of  the  trust  funds  in  a  bank 
is  in  legal  effect  a  loan  to  the  bank,  and  unless  authorized  by  the 
court  is  in  violation  of  the  duty  of  the  trustee.  Such  trustee  has  not, 
in  the  absence  of  a  proper  order  of  court,  the  right  or  power  to  loan 
funds  of  the  trust  coming  into  his  hands.88  A  depositor  may  recover 
a  special  deposit  of  the  receiver  if  it  can  be  identified,  or  its  equiva- 
lent, when  the  money  has  been  mingled  with  the  bank's  funds.80 


§  5115.  —  Collections.  A  bank  has  the  right  to  mingle  collections 
with  its  own  funds  in  the  absence  of  special  instructions  to  the  con- 
trary,40 and  a  fund  so  secured  can  be  followed  as  a  trust  fund  only 
if  traced  and  identified.41  Where  the  daily  balances  between  an  in- 
solvent bank  and  another  bank  for  which  it  acts  as  collector  change 
and  vary  daily,  and  the  proceeds  of  a  note  cannot  be  traced  or  identi- 
fied, such  proceeds  are  not  subject  to  the  trust-fund  principle.4* 
Creditors  who  send  commercial  paper  to  a  bank  for  collection  and 


34  Mississippi  Cent.  R.  Co.  v.  Con- 
ner, — •  Miss.  — ,  75  So.  57. 

SSStoll  v.  Meade  County  Bank  of 
Sturgis,  39  6.  D.  136,  163  N.  W.  565. 

36  Stein  v.  Kemp,  132  Minn.  44,  155 
N.  W.  1052. 

37  Lacy  v.  Clinton  Loan  Ass'n,  132 
N.  C.  131,  43  S.  E.  586. 

38  Smith  v.  Fuller,  86  Ohio  St.  57, 
L»  R.  A.  1916  C  6,  Ann.  Cas.  1913  D 
387,  99  N.  E.  214. 

3»  Pennington  v.  Third  Nat.  Bank 
of  Columbus,  Georgia,  114  Va.  674, 
45  L.  B.  A.  (N.  S.)  781,  77  S.  E. 
455. 

40  Young  v.  Teutonia  Bank  &  Trust 
Co.,  134  La.  879,  64  So.  806. 


41  Where  an  insolvent  trust  com- 
pany collected  a  claim,  and  from  the 
time  of  collection  until  the  receiver 
was  appointed,  had  in  possession  more 
money  than  the  amount  collected,  the 
trust  attaching  to  the  amount  col- 
lected operated  to  give  the  claimant 
of  such  money  a  preference  over  gen- 
eral creditors.  First  Nat.  Bank  of 
Beaumont  v.  Union  Trust  Co.,  —  Tex. 
Civ.   App.  — ,   155   S.  W.  989. 

48  Nixon  State  Bank  v.  First  State 
Bank  of  Bridgeport,  180  Ala.  291,  60 
So.  868. 
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remittance  and  who  have  received  exchange  which  is  subsequently 
dishonored,  have  no  lien  or  privilege  in  the  fund  or  any  interest  there- 
in which  can  be  identified.48 

Where  a  bank  is  hopelessly  insolvent  at  the  time  that  it  receives 
and  collects  a  draft,  and  the  officers  of  the  bank  have  knowledge  of 
such  insolvency,  or  are  presumed  to  have  such  knowledge,  the  bank, 
on  account  of  such  fraud,  does  not  acquire  title  to  the  draft  nor  to 
the  proceeds  of  the  collection  of  the  same.44 

§  5116.  —  Checks;  reception  by  insolvent  bank;  acceptance.  The 
reception  of  checks  on  deposit  when  a  bank  is  hopelessly  insolvent, 
the  condition  being  known  to  the  officers,  is  a  transaction  rescindable 
for  fraud,  and  the  depositor  may  recover  the  checks  or  their  proceeds 
if  not  dissipated  or  so  mixed  with  other  funds  that  they  cannot  be 
identified  or  traced.45  If  the  receiver  takes  the  same  identical  checks, 
he  holds  them  in  trust  for  the  defrauded  depositor.46  The  right  to 
claim  as  appropriation  of  a  fund  specified  in  a  check,  is  never  per- 
fected where  the  check  is  not  presented  and  accepted,  and  the  fact 
that  the  bank  closes  its  doors  before  there  is  an  opportunity  for  ac- 
ceptance does  not  change  the  situation.47  The  deposit  of  checks  of 
third  parties  which  are  credited  to  the  depositor  and  used  by  the 
bank  to  pay  its  debts,  bring  no  money  into  its  cash  and  lay  no  foun- 
dation for  a  preferential  payment  to  the  depositor.48  Such  checks, 
collected  through  a  clearing  house,  do  not  warrant  a  preferential  pay- 
ment, in  the  absence  of  proof  of  the  actual  balance  of  cash  which  the 
bank  receives  through  the  clearing  house,  for  they  may  have  been,  and 
presumptively  are,  used  in  whole  or  in  part  to  discharge  debts  of  the 


48  Young  v.  Teutonia  Bank  ft  Trust 
Co.,  134  La.  879,  64  So.  806. 

44  Sparks  ft  Sons  Mule  ft  Horse  Co. 
v.  Americas  Nat.  Bank,  230  Fed.  738. 

Where  a  complainant  drew  a  draft 
for  a  shipment  of  live  stock,  and  his 
bank  forwarded  the  draft  for  collec- 
tion to  another  bank  on  the  eve  of  its 
insolvency,  and  such  collecting  bank 
by  the  collection  increased  its  assets 
to  the  extent  of  $6,000,  the  complain- 
ant was  entitled  to  recover  the  pro- 
ceeds of  the  draft  to  the  extent  of 
the  amount  named  from  the  receiver 
of  the  insolvent  bank.  Sparks  ft  Sons 
Mule  ft  Horse  Co.  v.  Americus  Nat. 
Bank,  230  Fed.  738. 


4ftKnaffl  v.  Enoxville  Banking  ft 
Trust  Co.,  130  Tenn.  336,  L.  B.  A. 
1915  D  402,  170  S.  W.  476. 

It  is  a  fraud  for  an  insolvent  de- 
pository to  receive  paper  for  collec- 
tion and  no  matter  what  the  indorse- 
ment may  be,  the  bank  acquires  no 
title.  Plumas  County  Bank  v.  Bank 
of  Rideout,  Smith  ft  Co.,  165  Cal.  126, 
47  L.  B.  A.  (N.  S.)  552,  131  Pac.  360. 

46Knaffl  v.  Knoxville  Banking  ft 
Trust  Co.,  130  Tenn.  336,  L.  B.  A.  1915 
D  402,  170  S.  W.  476. 

47  Le  Breton  v.  Stanley  Contracting 
Co.,  15  Cal.  App.  429,  114  Pac.  1028. 

48  Empire  State  Surety  Co.  v.  Car- 
roll County,  194  Fed.  593. 
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bank.49  In  the  absence  of  a  special  contract,  the  property  in  checks 
or  drafts  on  depositories  other  than  the  one  in  which  the  deposit  is 
made  by  the  owner  of  the  checks  and  drafts  remains  in  such  owner 
until  collection  is  made,  credit  entered  and  notice  given  of  such  credit 
to  the  depository  receiving  such  checks  or  drafts  from  the  owner.50 

Where  holders  of  checks  drawn  on  a  trust  company  by  depositors 
therein,  present  them  to  the  trust  company  for  payment,  and  such 
company  accepts  them  and  gives  its  own  checks  on  another  bank  in 
exchange  therefor,  the  holders  of  the  checks  do  not  have  a  deposit 
with  the  trust  company,  under  a  statute  directing  that  deposits  shall 
be  first  paid,  and  none  of  them  is  an  equitable  assignee  of  a  deposit.51 
Where  a  check  indorsed  in  blank  is  transferred  to  another  bank  and 
advances  are  made  thereon  in  good  faith,  it  can  hold  the  check, 
though  insolvent,  and  the  depositor  must  suffer  in  order  that  the  gen- 
eral rule  that  a  bona  fide  holder  of  paper  is  protected  in  taking  it 
may  be  observed.58 

Where  a  bank  is  insolvent  but  is  conducting  business  and  it  pays 
the  check  of  a  depositor,  who  knows  of  the  insolvency,  there  is  no  obli- 
gation, in  the  absence  of  statute,  upon  the  depositor  to  return  the 


money 


68 


§5117.  — Public  funds.  The  claim  of  an  officer  for  funds  de- 
posited by  him  in  a  bank  which  has  become  insolvent  is  entitled  to 
no  priority  of  payment  merely  because  of  the  public  character  of  the 
funds,5*  but  where  public  funds  are  deposited  in  violation  of  law, 
in  a  bank  which  has  knowledge  of  the  facts,  the  title  does  not  pass, 
and  a  trust  ex  maleficio  results,  which  in  case  of  insolvency  may  be 


40  Empire  State  Surety  Co.  v.  Car- 
roll County,  194  Fed.  593. 

60  Goshorn  v.  Murray,  197  Fed.  407. 

Circumstances  held  to  show  that 
checks  and  vouchers  were  received  by 
a  bank  for  collection  only,  and  that 
the  relation  of  debtor  and  creditor  did 
not  obtain  between  the  bank  and  the 
depositor,  and  the  relation  of  the  bank 
as  agent  not  having  been  terminated 
at  the  time  when  a  receiver  took 
charge,  there  being  no  notice  of  col- 
lection, or  mingling  of  funds,  the  de- 
positor was  entitled  to  recover  the 
amount  deposited.  Goshorn  v.  Mur- 
ray, 197  Fed.  407. 

51  A<st  of  May  8,  1907  (P.  L.  192) ; 


Com.  v.  American  Trust  Co.,  241  Pa. 
153,  88  Atl.  430. 

M  Plumas  County  Bank  v.  Bank  of 
Rideout,  Smith  &  Co.,  165  Cal.  126, 
47  L.  B.  A.  (N.  S.)  552,  131  Pac. 
360. 

*3  Wilson  v.  Baker  Clothing  Co.,  25 
Idaho  378,  50  L.  B.  A.  (N.  S.)  239, 
137  Pac.  896. 

,  M  Phillips  V.  Yates  Center  Nat. 
Bank,  98  Kan.  383,  L.  B.  A.  1917  A 
680,  158  Pac.  23. 

The  act  of  a  clerk  of  the  district 
court  in  placing  funds  in  his  official 
custody  on  general  deposit  in  a  bank, 
to  his  credit  as  such  officer,  is  not 
illegal,  and  therefore  title  passes  and 
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enforced  against  the  receiver.56  Some  statutes  provide  that  public 
money  shall  be  a  trust  fund56  or  shall  be  treated  as  a  special  de- 
posit.57 It  has  been  held  that  a  preference  given  by  statute  in  favor 
of  money  deposited  by  public  officers  is  assignable,58  and  an  assignee 
loses  none  of  its  rights  by  the  failure  to  present  checks  drawn  by  the 
public  officer  for  payment,  as  such  presentation  is  not  necessary  where 
the  bank  has  suspended  payment.59 

Where  a  bank  misapplies  proceeds  of  city  bonds  and  places  the 
same  to  its  credit  in  another  bank,  the  law  will  impress  a  trust  upon 
the  funds  so  misapplied,  and  to  the  extent  that  the  money,  or  any 
portion  thereof,  either  in  its  original  or  substituted  form,  can  be 
traced  into  the  hands  of  a  receiver,  a  city  is  entitled  to  a  preference 
over  general  creditors.60 

Where  a  trust  company  is  designated  as  an  authorized  depository 
of  money  paid  into  court  under  a  statute,  money  received  by  a  trus- 
tee and  receiver  of  estates  in  bankruptcy  and  deposited  with  such 
depository  subject  to  check,  is  in  the  constructive  custody  of  the 
court,  but  it  is  not  paid  or  brought  into  court  within  a  statutory  pro- 
vision so  as  to  be  entitled  to  a  preference  when  the  depository  became 
insolvent.61 


§  5118.  —  Preference  to  state  as  creditor.  Upon  the  appointment 
of  a  receiver  of  an  insolvent  banking  corporation  having  state  funds 
on  deposit,  the  state  loses  such  priority  as  comes  to  it  from  the  com- 
mon law  as  a  sovereign  right,  by  reason  of  the  divestiture  of  title 


no  trust  results.  Phillips  v.  Yates 
Center  Nat.  Bank,  98  Kan.  383,  L.  B. 
A.  1917  A  680,  158  Pac.  23. 

There  is  no  law  prohibiting  a  city 
treasurer  from  keeping  city  funds  in 
a  bank,  and  such  funds  deposited  to 
be  paid  out  by  check  are  a  general 
deposit,  not  entitled  to  a  preference 
in  the  case  of  insolvency.  Sturgis  v. 
Meade  County  Bank,  38  8.  D.  317,  161 
N.  W.  327. 

W  Phillips  v.  Yates  Center  Nat. 
Bank,  98  Kan.  383,  L.  B.  A.  1917  A 
680,  158  Pac.  23;  Sturgis  v.  Meade 
County  Bank,  38  8.  D.  317,  161  N.  W. 
327. 

M  Under  Code  1906,  5  3485,  provid- 
ing thai  money  deposited  in  a  bank 
by  a  public  officer  is  prima  facie  pub- 
lic money  and  a  trust  fund,  not  to  be 


taken  by  general  creditors,  such  an 
officer  having  the  custody  of  funds  de- 
posited in  a  bank  which  becomes  in- 
solvent is  entitled  to  priority  of 
payment  as  against  general  creditors 
out  of  assets  of  such  bank  acquired 
and  paid  for  prior  to  the  deposit  of 
such  funds.  Green  v.  Cole,  98  Miss. 
67,  54  So.  65. 

57  In  re  Bank  of  Nampa,  29  Idaho 
166,  157  Pac.  1117. 

M  Commercial  Bank  of  Brookhaven 
v.  Hardy,  97  Miss.  755,  53  So.  395. 

W  Commercial  Bank  of  Brookhaven 
v.  Hardy,  97  Miss.  755,  53  So.  395. 

60  United  States  Nat.  Bank  of  Ceh- 
tralia  v.  Centralia,  240  Fed.  93. 

61  Under  Banking  Law,  Laws  1909, 
c.  10,  §186,  subds.  6,  11,  and  §189; 
Consol.  L.  c.  2.     Henkel  v.  Carnegie 
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which  takes  place  by  the  receiver's  appointment.**  Under  the  stat- 
utes of  some  states,  the  state  is  made  a  preferred  creditor  of  an  in- 
solvent bank  for  the  benefit  of  a  depositors'  guaranty  fund,  and  after 
deficiencies  therein  are  made  up,  the  remaining  assets  are  available 
for  the  purpose  of  being  prorated  and  distributed  among  general 
creditors.88 

§5119.  — Loans;  collateral  security.  Where  an  insolvent  bank 
procures  a  loan  from  another  bank  upon  false  representations,  and 
the  money  is  used  in  the  ordinary  course  of  business,  resulting  in 
nothing  more  than  an  exchange  of  creditors,  the  bank  which  lends 
the  money  is  not  entitled  to  have  its  claim  declared  a  prior  claim  to 
other  general  creditors.64 

Where  an  insolvent  bank  is  indebted  to  a  trust  company  which 
holds  collateral  and  it  does  not  appear  that  such  collateral  is  depos- 
ited to  secure  a  pre-existing  debt,  but  the  trust  company  advances 
money  in  the  faith  of  the  collateral  to  pay  depositors  and  other  bona 
fide  creditors,  it  is  not  improper  to  permit  the  retention  of  the  securi- 
ties by  such  trust  company.66 

§5120.  — Conspiracy  to  prefer.  Preferences  made  by  a  bank 
through  conspiracy  and  fraud  with  a  creditor  may  be  set  aside.66 

§  5121.  Statutory  provisions  affecting  the  validity  of  preferences 
— National  Banking  Act.    The  National  Banking  Act67  prohibits 


Trust  Co.,  213  N.  Y.  185,  107  N.  E.  346. 
See  Morris  v.  Carnegie  Trust  Co.,  154 
N.  Y.  App.  Div.  596,  139  N.  Y.  Supp. 
969. 

62 State  v.  People's  Sav.  Bank  & 
Trust  Co.,  —  N.  M.  — ,  168  Pae.  526. 
See  State  v.  First  State  Bank  of  Las 
Cruces,  22  N.  M.  661,  167  Pac.  3. 

68Comp.  Laws  1909,  §323;  Lank- 
ford  v.  Oklahoma  Engraving  &  Print- 
ing Co.,  35  Okla.  404,  130  Pac.  278. 

64Bellevue  State  Bank  v.  Coffin,  22 
Idaho  210,  125  Pac.  816. 

66  Corporation  Commission  v.  Bank 
of  Jonesboro,  164  N.  C.  205,  80  S.  E. 
152,  aff'g  on  rehearing  164  N.  C.  357, 
79  S.  E.  308. 

66  Wilson  v.  Baker  Clothing  Co.,  25 
Idaho  378,  50  L.  B.  A.  (N.  S.)  239, 
137  Pac.  896. 


67  The  National  Banking  Act,  after 
providing  for  the  collection  of  the 
assets  of  an  insolvent  national  bank 
by  the  receiver,  and  payment  of  debts, 
under  the  direction  of  the  comptroller 
of  the  currency,  provides  that  "all 
transfers  of  the  notes,  bonds,  bills  of 
exchange,  or  other  evidences  of  debt 
owing  to  any  national  banking  asso- 
ciation, or  of  deposits  to  its  credit; 
all  assignments  of  mortgages,  sureties 
on  real  estate,  or  of  judgments  or  de- 
crees in  its  favor;  all  deposits  of 
money,  bullion,  or  other  valuable  thing 
for  its  use,  or  for  the  use  of  any  of 
its  shareholders  or  creditors;  and  all 
payments  of  money  to  either,  made 
after  the  commission  of  an  act  of 
insolvency,  or  in  contemplation  there- 
of, made  with  a  view  to  prevent  the 
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and  renders  void  any  transfer  or  conveyance  by  a  national  bank  to 
prefer  a  creditor,  after  an  act  of  insolvency,  or  in  contemplation 
thereof,68  regardless  of  the  knowledge  of  the  transferee.69  The  object 
of  the  statute  is  to  secure  the  equal  distribution  of  assets  among  credi- 
tors.70 If  a  bank  is  insolvent  and  has  failed  to  continue  in  business, 
at  a  time  when  property  is  transferred,  it  must  be  charged  with 
knowledge  of  its  condition,  and  that  a  preference  will  result  to  the 
transferee.71  The  statute  does  not  prevent  a  national  bank  from 
making  remittances  or  payments  in  the  usual  course  of  business,  if 
they  are  not  made  in  contemplation  of  insolvency.78  Nor  does  it  in- 
validate liens,  equities  or  rights  in  favor  of  particular  creditors,  aris- 
ing by  express  agreement,  or  implied  from  the  nature  of  the  dealings 
between  the  parties,  or  by  operation  of  law,  prior  to  insolvency,  and 
not  in  contemplation  thereof.78    The  equitable  right  of  a  debtor  of 


application  of  its  assets  in  the  manner 
prescribed  by  this  chapter,  or  with  a 
view  to  the  preference  of  one  cred- 
itor to  another,  except  in  payment  of 
its  circulating  notes,  shall  be  utterly 
null  and  void;  and  no  attachment,  in- 
junction or  execution,  shall  be  issued 
against  such  association  or  its  prop- 
erty, before  final  judgment  in  any 
suit,  action,  or  proceeding,  in  any 
state,  county,  or  municipal  court." 
U.  S.  Bev.  St.  §  5242. 

CBEarle  v.  Carson,  188  U.  S.  42,  47 
L.  Ed.  373;  McDonald  v.  Chemical 
Nat  Bank,  174  U.  S.  610,  43  L.  Ed. 
1106;  Davis  v.  Elmira  Sav.  Bank,  161 
U.  S.  275,  40  L.  Ed.  700,  rev'g  142 
N.  Y.  590,  25  L.  B.  A.  546,  37  N.  E. 
646;  National  Security  Bank  v.  But- 
ler, 129  U.  S.  223,  32  L.  Ed.  682; 
Stapylton  v.  Stockton,  91  Fed.  326; 
Hayden  v.  Chemical  Nat.  Bank  of 
New  York,  80  Fed.  587,  84  Fed.  874; 
Roberts  v.  Hill,  24  Fed.  571.  See 
also  First  Nat.  Bank  v.  Colby,  21 
Wall.  (U.  S.)  609,  22  L.  Ed.  687; 
Hayes  v.  Beardsley,  136  N.  Y.  299, 
32  N.  E.  855;  National  Shoe  &  Leather 
Bank  v.  Mechanics'  Nat.  Bank,  89  N. 
Y.  467;  Robinson  v.  National  Bank, 
81  N.  Y.  385,  37  Am.  Bep.  508;  Ve- 
nango Nat.  Bank  v.  Taylor,  56  Pa. 
St.  14. 


09  Ball  v.  German  Bank  of  Carroll 
County,  Iowa,  187  Fed.  750. 

70  First  Nat.  Bank  v.  Johnston,  97 
Ala.  655,  11  So.  690. 

71  Ball  v.  German  Bank  of  Carroll 
County,  Iowa,  187  Fed.  750. 

79  Remittances  made  by  a  national 
bank  to  its  correspondents  in  the  ordi- 
nary course  of  business  before  the 
commission  of  any  act  of  insolvency 
are  not  void,  although  the  bank  is  in 
fact  insolvent  at  the  time,  and  is 
closed  by  the  bank  examiner  before 
the  remittances  are  actually  received 
by  the  correspondents.  McDonald  v. 
Chemical  Nat.  Bank,  174  U.  S.  610,  43 
L.  Ed.  1106;  Hayden  v.  Chemical  Nat. 
Bank  of  New  York,  80  Fed.  587,  84 
Fed.  874. 

The  mere  fact  that  a  correspondent 
of  a  national  bank  refuses  to  pay 
a  check  drawn  on  it  by  such  bank 
at  a  time  when  the  account  of  the 
latter  is  overdrawn  does  not  consti- 
tute an  act  of  insolvency  on  the  part 
of  the  national  bank,  so  as  to  render 
subsequent  transfers  of  property  or 
payments  by  it  void  as  illegal  prefer- 
ences. McDonald  v.  Chemical  Nat. 
Bank,  174  U.  S.  610,  43  L.  Ed.  1106. 

78  Merrill  v.  National  Bank  of  Jack- 
sonville, 173  U.  S.  131,  43  L.  Ed.  640; 
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the  bank  to  set  off  a  debt  due  him  from  the  bank  is  not  prevented  by 
the  statute.74  And  assets  may  be  transferred  as  collateral  security 
for  a  loan  made  at  the  time,  although  the  bank  is  insolvent.79  Where 
notes  are  delivered  to  a  bank  as  collateral  by  an  insolvent  national 
bank,  after  the  closing  of  its  doors,  the  transfer  is  at  least  in  contem- 
plation of  insolvency  and,  being  made  with  intent  to  prefer  a  credi- 
tor, is  void.78 

§  5122.  —  Arkansas.  Under  the  Arkansas  statute,77  insolvent  cor- 
porations are  not  allowed  to  prefer  their  creditors,  and  a  conveyance 
that  has  the  effect  of  doing  so  is  fraudulent  and  void.78  Preferences 
made  in  contemplation  of  insolvency  are  also  inhibited.79  A  prefer- 
ence made  "in  contemplation  of  insolvency,' '  as  usually  prohibited  by 
the  statutes,  is  one  made  by  a  debtor  who  is  insolvent  at  the  time 
of  the  transfer,  there  being  an  expectation  or  design  of  making  an 
assignment  or  commencing  proceedings  in  insolvency.60    In  this  state, 


Scott  y.  Armstrong,  146  U.  S.  499,  36 
L.  Ed.  1059. 

74  Scott  v.  Armstrong,  146  TJ.  S.  499, 
36  L.  Ed.  1059.  See  Mercer  v.  Dyer, 
15  Mont.  317,  39  Pac.  314;  Armstrong 
v.  Warner,  49  Ohio  St.  376, 17  L.  B.  A. 
466,  31  N.  E.  877. 

7»Stapylton  v.  Stockton,  91  Fed. 
326;  Armstrong  v.  Chemical  Nat. 
Bank,  41  Fed.  234,  6  L.  B.  A.  226; 
Casey  v.  La  Societe  De  Credit  Mo- 
bilier,  2  Woods  77,  Fed.  Cas.  No.  2,496. 

76  Ball  y.  German  Bank  of  Carroll 
County,  Iowa,  187  Fed.  750. 

A  receiver  of  a  national  bank  may 
maintain  an  action  at  law  for  the  con- 
version of  notes  transferred  to  an- 
other bank  in  contemplation  of  in- 
solvency, the  notes  being  in  possession 
of  the  defendant  under  a  void  trans- 
fer, and  being  appropriated  to  the  de- 
fendant 's  use  though  belonging  to  the 
receiver.  Ball  v.  German  Bank  of 
Carroll   County,  Iowa,   187  Fed.  750. 

77  No  preference  shall  be  allowed 
among  the  creditors  of  insolvent  cor- 
porations, except  for  the  wages  and 
salaries  of  laborers  and  employees. 
Kirby  and  Castle's  Digest  of  Statutes 
of  Arkansas  (1916),  ft  1063. 


The  statute  also  provides  that  pref- 
erences obtained  or  sought  by  creditors 
whether  by  attachments,  confession  of 
judgment,  or  otherwise,  or  preferences 
sought  to  be  given  in  contemplation 
of  insolvency,  shall  be  set  aside  by 
the  chancery  court,  and  the  creditor 
be  obliged  to  accept  his  pro  rata  share 
in  the  assets,  if  complaint  is  made 
within  ninety  days.  §  1065. 

78  Morgan  Co.  v.  Elmes,  124  Ark. 
422,  187  S.  W.  640. 

Before  the  passage  of  Kirby 's  Dig. 
§§  949,  951,  bona  fide  preferences  in 
favor  of  creditors  were  valid.  Inter- 
national Life  Ins.  Co.  v.  Vaughan,  114 
Ark.  26,  169  S.  W.  330. 

79  International  Life  Ins.  Co.  v. 
Vaughan,  114  Ark.  26,  169  S.  W.  330. 

•0  International  Life  Ins.  Co.  v. 
Vaughan,  114  Ark.  26,  169  S.  W.  330. 

Evidence  held  not  to  show  knowl- 
edge of,  or  reasonable  cause  to  believe 
that  a  bank  was  insolvent  when  a  con- 
veyance in  trust  was  made.  Inter- 
national Life  Ins.  Co.  v.  Vaughan,  114 
Ark.  26, 169  S.  W.  330. 
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it  has  been  held  that  a  statute  prohibiting  preferences  does  not  apply 
to  or  invalidate  an  attachment  levied,  or  a  mortgage  or  conveyance 
given,  before  the  statute  took  effect.*1 

§5123.  — Delaware.  The  Delaware  statute"  is  for  the  purpose 
of  preventing  preferences  by  an  assignment  of  an  insolvent,  or  in 
contemplation  of  insolvency,  and  such  preferences  are  invalid.*1  An 
assignment  is  not  taken  out  of  the  statute  by  the  retention  of  a  small 
part  of  the  property  of  the  assignor,  the  statute  being  intended  to 
cover  all  assignments  whereby  creditors  benefited  by  the  assignment 
obtain  &  larger  percentage  of  their  claims.** 


§5124.  — Kentucky.  The  Kentucky  statute**  operates  to  pro- 
hibit voluntary  preferences  by  insolvent  debtors,  in  contemplation 
of  insolvency.**    Under  this  statute,  it  lias  l>een  held  that  payments 


II  Davii  v.  H.  B.  Claflin  Co.,  63  Ark. 
157,  35  L.  B.  A.  776,  58  Am.  St.  Rep. 
102,  38  S.  W.  862,  1117,  41  8.  W. 
996. 

UAn  assignment  of  a  person's  es- 
tate, or  effects,  for  the  benefit  of  cred- 
itors, in  contemplation  of  insolvency 
is  deemed  fraudulent  and  void  when 
creditors  are  preferred,  or  paid  a 
greater  proportion  of  their  demand  or 
debt  than  is  secured  or  paid  to  other 
creditors.  The  estate  or  effects  thus 
conveyed  are  liable  to  execution  or 
attachment,  as  if  not  assigned,  and 
the  assignor  is  deprived  of  the  benefit 
of  the  insolvency  laws.  Rev.  Code  of 
Delaware  (1915),  14795. 

■3  Brown  v.  Wilmington  ft  B. 
Leather  Co.,  9  Del.  39,  74  At).  1105. 

•*  Brown  v.  Wilmington  ft  B.  Leath- 
er Co.,  9  Del.  39,  74  Atl.  1105. 

Under  Bev.  Code,  c.  132,  S  4,  as 
amended  in  IS 93,  an  assignment  of 
nearly  alt  of  the  property  of  a  cor- 
poration in  trust,  it  being  provided 
that  such  property  should  be  sold  and 
the  proceeds  applied  ratably  to  cred- 
it ois  who  signed  the  trust  agreement, 
is  void.  Brown  v.  Wilmington  ft  B. 
Leather  Co.,  fi  Del.  39,  74  Atl.  1105. 

*• ' '  Every  sale,  mortgage  or  assign- 

81 
Vin  Priv.  Corp.— 9 


meat  made  by  debtors,  and  every 
judgment  suffered  by  any  defendant, 
or  any  act  or  device  done  or  resorted 
to  by  a  debtor,  in  contemplation  of 
insolvency  and  witb  the  design  to 
prefer  one  or  more  creditors  to  the  ex- 
clusion, in  whole  or  in  part,  of  others, 
shall  operate  as  an  assignment  -and 
transfers  of  all  the  property  and 
effects  of  such  debtor,  and  shall  Inure 
to  the  benefit  of  all  his  creditors  (ex- 
cept as  hereinafter  provided)  in  pro- 
portion to  the  amount  of  their 
respective  demands,  including  those 
which  are  future  and  contingent;  but 
nothing  in  this  article  shall  vitiate 
or  affect  any  mortgage  made  in  good 
faith  to  secure  any  debt  or  liability 
e  rested  simultaneously  with  such 
mortgage,  if  the  same  be  lodged  for 
record  within  thirty  days  after  its 
execution."  Ky.  St.  g  1910  (Russell 
St.  1909,  3  2104). 

Section    2105   provides     that    nu 
transfers    are    subject    to    control    of 
courts  of  equity,  upon  the  petition  of 
any  person  interested,  Bled  with! 
months  after   the  mortgage   or 
fer  is  recorded,  or  the  property 
ferred  is  delivered. 

•e  Industrial  Mut.  Deposit  Co. 
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by  a  corporation  to  a  bank,  made  in  the  usual  course  of  business,  the 
officers  of  the  corporation  having  reasonable  grounds  to  believe  that 
they  could  meet  their  obligations,  were  not  preferences  in  contempla- 
tion of  insolvency  within  the  statute.*7 

§  5125.  —  Maryland.  The  Maryland  statute  prohibits  preferences 
by  insolvent  corporations,**  and  a  corporation  will  be  held  insolvent 
when  it  is  unable  to  meet  its  debts  as  they  mature,  and  when  its  lia- 
bilities are  largely  in  excess  of  its  assets.*9 

§  5126.  —  Massachusetts.  The  Massachusetts  General  Insolvency 
Law  prohibiting  preferences90  is  expressly  made  applicable  to  in- 
solvent corporations.91*  Under  this  statute,  it  has  been  held,  where 
the  president  of  a  corporation  induced  his  wife  to  indorse  with  him 
a  note  of  the  corporation  to  take  up  one  of  its  overdue  notes,  on  the 
promise  to  transfer  by  bill  of  sale  the  merchandise  of  the  corpora- 
tion and  its  book  accounts,  that  the  execution  of  the  bill  of  sale  a 
month  afterwards  was  not  substantially  contemporaneous,  so  as  to 


eeiver  v.  Taylor,  26  Ky.  L.  Rep.  802, 
82  S.  W.  574. 

87  Fairbanks,  Morse  A  Co.  v.  Mad- 
isonville  Sav.  Bank,  141  Ky.  374,  132 
S.  W.  540. 

M  Whenever  any  corporation  shall 
be  dissolved  *  *  *  all  prefer- 
ences, payments  and  transfers,  how- 
ever made  by  it  or  by  any  of  its  offi- 
cers on  its  behalf,  which  would  be 
void  or  fraudulent  under  the  provi- 
sions of  the  insolvency  laws  *  *  * 
if  made  by  a  natural  person,  shall  to 
the  like  extent  and  with  like  remedies 
be  fraudulent  and  void.  Ann.  Code, 
Pub.  Civil  Laws  1911,  art.  23,  §79. 

The  statute  also  provides  for  setting 
aside   such   preferences   by   receivers. 

M  Under  Code  Pub.  Gen.  Laws  1904, 
art.  23,  §  377,  prohibiting  preferences, 
a  corporation  which  owes  about  thirty- 
two  thousand  dollars  in  addition  to  a 
mortgage  attached  or  preferential,  and 
which  has  assets  of  about  twenty-six 
thousand  dollars,  but  which  is  unable 
to  meet  its  debts  as  they  mature,  and 
is  without  credit,  is  insolvent.  Mow- 
en  v.  Nitech,  —  Md.  — ,  62  Atl.  582. 


90  The  Massachusetts  General  Insol- 
vency Law  provides,  in  substance, 
that  if  a  person,  being  insolvent  or  in 
contemplation  of  insolvency,  within 
six  months  before  the  filing  of  a  pe- 
tition in  insolvency  proceedings  by 
or  against  him,  for  the  purpose  of 
preferring  a  creditor,  procures  his 
property  to  be  attached,  sequestered 
or  seized  on  execution,  or  makes  a 
payment,  pledge,  assignment,  transfer 
or  conveyance  of  property,  either  di- 
rectly or  indirectly,  absolutely  or  con- 
ditionally, the  person  receiving  the 
same  or  to  be  benefited  thereby  hav- 
ing reasonable  cause  to  believe  that 
such  person  is  insolvent  or  in  contem- 
plation of  insolvency,  the  preference 
shall  be  void.  Mass.  Rev.  Laws 
(1902),  c.  163,  §§  110,  111  (Mass.  Pub. 
St.  c.  157,  §5  96,  98). 

HMass.  Rev.  Laws  (1902),  c.  163, 
§148  (Mass.  Pub.  St.  c.  157,  §134). 
See  Clarke  v.  Second  Nat.  Bank,  177 
Mass.  257,  59  N.  E.  121. 


8734 


Ch.62] 


Insolvency  and  Bankruptcy 


[§  5128 


render  the  bill  of  sale  valid,  as  against  the  assignee  in  insolvency  of 

the  corporation.92 

» 

§5127.  — Michigan.  In  Michigan  the  General  Banking  Law 
prohibits  preferences.98  It  has  been  held  that  to  bring  a  payment 
within  the  statute,  there  must  not  only  have  been  an  act  or  contem- 
plation of  insolvency  and  a  payment  resulting  in  a  preference,  but 
the  payment  must  have  been  made  with  a  view  to  create  a  prefer- 
ence.9* 

§5128.  — Hew  Jersey.  The  New  Jersey  statute  prohibits  the 
transfer  of  assets  of  corporations  which  are  insolvent,  or  in  contem- 
plation of  insolvency.96  This  statutory  prohibition  first  appeared  in 
1829,"  but  was  omitted  in  the  revision  of  1875,  being  re-enacted  in 
1895.97    It  is  now  a  part  of  the  General  Corporation  Act.98    Between 


MHill  v.  Mareton,  178  Mass.  285, 
59  N.  E.  766. 

W  The  General  Banking  Law  pro- 
vides that  "all  transfers  of  notes, 
bonds,  bills  of  exchange  or  other  evi- 
dences of  debt  owing  to  any  bank,  or 
of  deposits  to  its  credit,  all  assign- 
ments of  mortgages,  or  other  security 
on  real  estate  or  judgments  or  decrees 
in  its  favor,  or  deposits  of  money,  bills 
or  other  valuable  things  for  its  use,  or 
for  the  use  of  its  stockholders  or  cred- 
itors, all  payments  of  money,  either 
after  the  commission  of  an  act  of  in- 
solvency or  in  contemplation  thereof, 
with  a  view  to  prevent  application  of 
its  assets  in  the  manner  prescribed  in 
this  act,  or  with  a  view  to  the  pref- 
erence of  one  creditor  over  another 
shall  be  held  to  be  null  and  void." 
How.  Ami.  St.  §6443;  Comp.  L.  1915, 
f  8016  (3  Mich.  How.  St.  §  3208,  e,  6; 
Comp.  L.  1897,  §6136).  See  Thomp- 
son v.  Union  Trust  Co.,  130  Mich.  508, 
97  Am.  St.  Rep.  494,  90  N.  W.  294; 
Stone  v.  Jendson,  111  Mich.  592,  36 
L.  B>  A.  675,  70  N.  W.  149;  Stone  v. 
Dodge,  96  Mich.  514,  21  L.  B.  A.  280, 
56  N.  W.  75. 

M  Stone  v.  Jenison,  111  Mich.  592, 
36  L.  E.  A.  675,  70  N.  W.  149. 

**  Whenever  any   corporation  shall 


become  insolvent  or  shall  suspend  its 
ordinary  business  for  want  of  funds  to 
carry  on  the  same,  neither  the  di- 
rectors nor  any  officer  or  agent  of  the 
corporation  shall  sell,  convey,  assign 
or  transfer  any  of  its  estate,  effects, 
choses  in  action,  goods,  chattels,  rights 
or  credits,  lands  or  tenements;  nor 
shall  they  or  either  of  them  make  any 
such  sale,  conveyance,  assignment  or 
transfer  in  contemplation  of  insolven- 
cy, and  every  such  sale,  conveyance, 
assignment  or  transfer  shall  be  utterly 
null  and  void  as  against  creditors; 
provided  that  a  bona  fide  purchase  for 
a  valuable  consideration,  before  the 
corporation  shall  have  actually  sus- 
pended its  ordinary  business,  by  any 
person  without  notice  of  such  insol- 
vency or  of  the  sale  being  made  in 
contemplation  of  insolvency,  shall  not 
be  invalidated  or  impeached.  General 
Corporation  Law,  §  64  (Comp.  St.  1910, 
vol.  2,  p.  1638;  Pub.  L.  1896,  p.  298, 
c.  185). 

96  Pnb.  L.  1829,  p.  58,  §  2.  See  Beed 
v.  Helois  Carbide  Specialty  Co.,  64 
N.  J.  Eq.  231,  53  Atl.  1057. 

97  March  5,  1895  (Pub.  L.  1895,  p. 
166);  Beed  v.  Helois  Carbide  Special- 
ty Co.,  64  N.  J.  Eq.  231,  53  AtL  1057. 

MGen.    Corp.    Act,    §64;    Beed    v. 
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1875  and  1895,  when  this  statute  was  not  in  force,  preferences  of 
creditors,  not  being  officers,  by  an  insolvent  corporation,  were  held 
valid." 

The  object  and  effect  of  the  statute  is  to  prohibit  and  render  void 
any  preferences  by  corporations  when  insolvent,  or  in  contemplation 
of  insolvency,1  when  the  insolvency  or  contemplation  is  known  by  the 
transferee.8  And  the  statute  saves  only  bona  fide  transfers  without 
notice  and  for  a  present  valuable  consideration.8 

The  title  of  an  insolvent  corporation  to  its  property  continues  until 
there  is  either  an  adjudication  of  insolvency  or  the  appointment  of 
a  receiver  or  trustee,  and  creditors  may  obtain  prior  liens  until  that 


Helois  Carbide  Specialty  Co.,  64  N. 
J.  Eq.  231,  53  Atl.  1057. 

99  Taylor  v.  Gray,  59  N.  J.  Eq.  621, 
44  Atl.  668;  Savage  v.  Miller,  56  N. 
J.  Eq.  432,  36  Atl.  578,  39  Atl.  665; 
Whittaker  v.  Amwell  Nat.  Bank,  52 
N.  J.  Eq.  400,  29  Atl.  203;  Vail  v. 
Jameson,  41  N.  J.  Eq.  648,  7  Atl.  520; 
Wilkinson  v.  Bauerle,  41  N.  J.  Eq. 
635,  7  Atl.  514. 

l  Agnew  Co.  v.  Board  of  Education, 
City  of  Paterson,  83  N.  J.  Eq.  49,  89 
Atl.  1046,  decree  aff'd  83  N.  J.  Eq. 
336,  90  Atl.  1135;  Cope  v.  C.  B.  Wal- 
ton Co.,  77  N.  J.  Eq.  512,  76  Atl.  1044; 
Mills  v.  Hendershot,  70  N.  J.  Eq.  258, 
62  Atl.  542;  Russell  &  Erwin  Mfg. 
Co.  v.  E.  C.  Faitoute  Hardware  Co. 
(N.  J.  Eq.),  62  Atl.  421;  Miller  v. 
Ctourley,  65  N.  J.  Eq.  237,  55  Atl. 
1083;  Howell  v.  Keen  (N.  J.  Eq.),  43 
Atl.  1070;  Skirm  v.  Eastern  Rubber 
Mfg.  Co.,  57  N.  J.  Eq.  179,  40  Atl. 
769;  Frost  v.  Barnert,  56  N.  J.  Eq. 
290,  38  Atl.  956;  Wells  v.  Bah  way 
White  Bubber  Co.,  19  N.  J.  Eq.  402; 
Stratton  v.  Allen,  16  N.  J.  Eq.  229; 
Van  Wagenen  v.  Paterson  Sav.  Bank, 
10  N.  J.  Eq.  13;  Coryell  v.  New  Hope 
Delaware  Bridge  Co.,  9  N.  J.  Eq.  457. 
Compare  Kinsela's  Adm'r  v.  Cataract 
City  Bank,. 18  N.  J.  Eq.  158;  Savage 
v.  Ball,  17  N.  J.  Eq.  142. 

Transfers  are  prohibited  whenever  a 
corporation  becomes  insolvent  or  sus- 
pends its  ordinary  business  for  want 


of  funds  to  carry  on  the  same,  or 
when  the  prohibited  act  is  done  in 
contemplation  of  the  company's  in- 
solvency. Miller  v.  Gourley,  65  N. 
J.  Eq.  237,  55  Atl.  1083. 

8  An  assignment  of  money  due  for 
public  work,  although  for  a  valid  and 
presently  moving  consideration,  if 
made  by  an  insolvent  corporation,  so 
known  to  be  by  the  assignee,  or  by  a 
corporation  contemplating  insolvency, 
with  such  contemplation  known  to  the 
assignee  is  void  as  against  creditors. 
Cope  v.  C.  B.  Walton  Co.,  77  N.  J.  Eq. 
512,  76  Atl.  1044. 

A  mortgage  executed  by  the  presi- 
dent of  a  corporation  without  the 
knowledge  of  the  directors,  and  rati- 
fied by  a  resolution  of  the  directors 
after  the  corporation  has  become  in- 
solvent and  has  suspended  business, 
to  the  knowledge  of  the  mortgagee, 
is  invalid  as  against  a  receiver  sub- 
sequently appointed,  under  the  statute 
declaring  void  all  transfers  of  prop- 
erty made  by  a  corporation  after  in- 
solvency or  the  suspension  of  its  or- 
dinary business,  where  the  transferee 
has  notice  of  the  insolvency  or  sus- 
pension. Howell  v.  Keen  (N.  J.  Eq.), 
43  Atl.  1070. 

8  Mills  v.  Hendershot,  70  N.  J.  Eq. 
258,  62  Atl.  542;  Russell  &  Erwin  Mfg. 
Co.  v.  Faitoute  Hardware  Co.  (N.  J. 
Eq.),  62  Atl.  421. 
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time.4  Under  the  statute,  insolvency  means  a  general  inability  to 
meet  obligations  as  they  mature,  either  by  the  use  of  available  assets 
or  by  an  honest  use  of  credit.5  It  has  been  held  that  a  corporation 
is  insolvent,  although  its  book  assets  exceed  its  liabilities,  where  it 
has  actually  suspended  business,  has  little  or  no  cash  or  credit,  and 
where  most  of  its  assets  have  been  assigned  as  collateral  security, 
suits  also  having  been  brought  against  such  company.6  As  to  "con- 
templation of  insolvency"  something  more  than  a  mere  possibility 
must  be  in  mind.  If  a  corporation  succeeds  in  borrowing  money  to 
pay  obligations  and  continues  in  business,  it  cannot  be  said  to  have 
contemplated  insolvency  at  the  time  of  the  borrowing  merely  because 
the  possibility  of  insolvency  threatened  in  case  of  a  failure  to  bor- 
row.7 It  has  been  held,  however,  that  a  mortgage  given  by  a  cor- 
poration when  in  imminent  danger  of  insolvency,  the  condition  being 
known  to  the  parties,  is  void,  even  though  the  parties  in  good  faith 
believed  that  the  money  acquired  by  the  corporation  would  enable 
it  to  continue  in  business.8  Notice  of  suspension  of  business  at  the 
time  of  delivery  of  property  assigned  is  notice  of  insolvency,  or 
that  the  transfer  is  in  contemplation  of  insolvency,  and  such  notice 
prevents  a  transfer  from  being  bona  fide.9  Also  notice  of  such  facts 
as  the  foreclosure  of  a  mortgage  and  entry  under  a  lease  is  notice 
of  insolvency,  being  sufficient  to  put  the  transferee  on  inquiry  as  to 
the  condition  of  the  company.10  If  the  object  in  confessing  a  judg- 
ment is  to  give  a  creditor  a  preference  over  other  creditors,  the  conse- 
quences intended  by  the  statute  necessarily  follow,  and  the  statute 
applies,  although  at  the  time  of  executing  the  bond  and  warrant  no 
such  intention  to  prefer  existed.11 
The  statutory  prohibition  does  not  apply  to  conveyances  made  in 


*  Squire  v.  Prineeton  Lighting  Co. 
(N.  J.  Eq.),  68  Atl.  176. 

5  Russell  &  Erwin  Mfg.  Co.  v. 
Faitoute  Hardware  Co.  (N.  J.  Eq.), 
62  Atl.  421. 

Evidence  held  to  show  insolvency  of 
a  company  in  arrears  for  taxes,  unable 
to  pay  insurance,  in  default  for  in- 
terest on  mortgages,  etc.,  and  that 
such  insolvency  was  known  by  the 
assignee  of  a  claim  of  such  corpora- 
tion. Cope  v.  C.  B.  Walton  Co.,  77 
N.  J.  Eq.  512,  76  Atl.  1044. 

•  Russell  &  Erwin  Mfg.  Co.  v. 
Faitoute  Hardware  Co.  (N.  J.  Eq.), 
62  Atl.  421. 


7  Regina  Music  Box  Co.  v.  F.  G. 
Otto  &  Sons,  65  N.  J.  Eq.  582,  56  At  . 
715. 

•  Barrett  v.  Perth  Amboy  Shipbuild- 
ing &  Engineering  Co.,  73  N.  J.  Eq. 
62,  67  Atl.  757. 

•  Russell  &  Erwin  Mfg.  Co.  v.  Fai- 
toute Hardware  Co.  (N.  J.  Eq.),  62 
Atl.  421. 

10  Russell  &  Erwin  Mfg.  Co.  v. 
Faitoute  Hardware  Co.  (N.  J.  Eq.),  62 
Atl.  421. 

11  Consolidated  Coal  Co.  v.  National 
State  Bank,  55  N.  J.  Eq.  800,  38  Atl. 
657. 
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good  faith  when  the  financial  embarrassments  of  the  company  are 
such  that  its  insolvency  may  be  within  contemplation,  if,  as  inciden- 
tal to,  and  essentially  a  part  of  the  conveyance  made,  a  present  con- 
sideration moves  to  the  company.12  A  mortgage  by  an  insolvent 
corporation  to  secure  a  pre-existing  debt  is  void,  although  the  mort- 
gagee may  not  have  had  notice  of  the  insolvency,  as  such  mortgagee 
is  not  a  bona  fide  purchaser  within  the  meaning  of  the  statute.13  A 
mortgage  made  without  authorization  of  the  board  of  directors  and 
in  contemplation  of  insolvency  is  invalid  to  secure  any  part  of  the 
mortgage  money,  except  that  which  was  paid  to  or  for  the  mort- 
gagor company  at  the  time  of  its  delivery.1* 

An  antecedent  indebtedness  is  not  a  valuable  consideration  so  as 
to  protect  a  transferee  as  a  bona  fide  purchaser.16  A  mortgage  taken 
in  contemplation  of  insolvency  of  a  company,  so  far  as  it  secures  the 
payment  of  a  pre-existing  debt,  is  an  unlawful  transfer  of  its  assets 
in  the  nature  of  a  fraud,  and  therefore  invalid.18  A  mortgage  may 
be  good  for  some  component  parts  of  the  mortgage  money  and  bad 
as  to  the  residue.17  Also,  an  assignment  by  an  insolvent  corporation 
to  a  party  who  has  no  notice  of  such  insolvency  may  be  held  good  as 
to  so  much  of  the  consideration  as  was  paid  at  the  time  of  the  assign- 
ment while  it  stands  void  under  the  statute  as  to  so  much  of  the  con- 
sideration as  consisted  of  a  pre-existing  debt.18 

It  has  been  held  that  an  oral  promise  to  assign  a  contract  cannot 
affect  the  status  of  a  subsequent  assignment  as  a  preferential  trans- 
fer.1* 

A  foreign  corporation  which  becomes  insolvent  cannot  transfer 
its  assets  so  as  to  prefer  creditors  in  the  state.80 


§  5129.  —  New  York— Present  statute  and  its  effect.    The  New 
York  statute  in  its  present  form,81  prevents  a  corporation,  or  any  of 


15  Reed  v.  Helois  Carbide  Specialty 
Co.,  64  N.  J.  Eq.  231,  53  Atl.  1057. 

13  Frost  v.  Barnert,  56  N.  J.  Eq. 
290,  38  Atl.  956. 

14  Miller  v.  Gourley,  65  N.  J.  Eq. 
237,  55  Atl.  1083. 

IB  Mills  v.  Hendershot,  70  N.  J.  Eq. 
258,  62  Atl.  542;  Russell  &  Erwin  Mfg. 
Co.  v.  Faitoute  Hardware  Co.  (N.  J. 
Eq.),  62  Atl.  421. 

16  Reed  v.  Helois  Carbide  Specialty 
Co.,  64  N.  J.  Eq.  231,  53  Atl.  1057. 

17  Reed  v.  Heloia  Carbide  Specialty 
Co.,  64  N.  J.  Eq.  231,  53  Atl.  1057. 


18  Agnew  Co.  v.  Board  of  Education, 
City  of  Paterson,  83  N.  J.  Eq.  49, 
89  Atl.  1046,  decree  aff'd  83  N.  J.  Eq. 
336,  90  Atl.  1135. 

19  Agnew  Co.  v.  Board  of  Education, 
City  of  Paterson,  83  N.  J.  Eq.  49,  89 
Atl.  1046,  decree  aff'd  83  N.  J.  Eq. 
336,  90  Atl.  1135. 

80  Agnew  Co.  v.  Board  of  Education, 
City  of  Paterson,  83  N.  J.  Eq.  49,  89 
Atl.  1046,  decree  aff'd  83  N.  J.  Eq. 
336,  90  Atl.  1135. 

MThe  New  York  statute  provides: 
"No  corporation  which  shall  have  re- 
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its  officers,  when  it  is  insolvent,  or  its  insolvency  is  imminent,  from 
making  any  payment,  or  any  conveyance,  assignment  or  transfer  of 
corporate  property,  or  suffering  any  judgment,  or  giving  any  lien  or 
security,  with  intent  to  prefer  one  creditor  over  others.28    The  statute 

fused  to  pay  any  of  its  notes  or  other      tion  formed  under  or  subject  to  the 


obligations,  when  due,  in  lawful  mon- 
ey of  the  United  States,  nor  any  of 
its  officers  or  directors,  shall  transfer 
any  of  its  property  to  any  of  its  offi- 
cers, directors  or  stockholders,  directly 
or  indirectly,  for  the  payment  of  any 
debt,  or  upon  any  other  consideration 
than  the  full  value  of  the  property 
paid  in  cash.  No  conveyance,  assign- 
ment or  transfer  of  any  property  of 
any  such  corporation  by  it  or  by  any 
officer,  director  or  stockholder  thereof, 
nor  any  payment  made,  judgment  suf- 
fered, lien  created  or  security  given 
by  it  or  by  any  officer,  director  or 
stockholder  when  the  corporation  is 
insolvent  or  its  insolvency  is  immi- 
nent, with  the  intent  of  giving  a  pref- 
erence to  any  particular  creditor  over 
other  creditors  of  the  corporation, 
shall  be  valid,  except  that  laborers' 
wages  for  services  shall  be  preferred 
claims  and  be  entitled  to  payment  be- 
fore any  other  creditors  out  of  the 
corporation  assets  in  excess  of  valid 
prior  liens  or  incumbrances.  No  cor- 
poration formed  under  or  subject  to 
the  banking,  insurance  or  railroad  law 
shall  make  any  assignment  in  con- 
templation of  insolvency.  Every  per- 
son receiving  by  means  of  such  pro- 
hibited act  or  deed  any  property  of 
the  corporation  shall  be  bound  to  ac- 
count therefor  to  its  creditors  or 
stockholders  or  other  trustees.  No 
stockholder  of  any  such  corporation 
shall  make  any  transfer  or  assignment 
of  his  stock  therein  to  any  person  in 
contemplation  of  its  insolvency. 
Every  transfer  or  assignment  or  other 
act  done  in  violation  of  the  foregoing 
provisions  of  this  section  shall  be 
void.  No  conveyance,  assignment  or 
transfer  of  any  property  of  a  corpora- 


banking  law,  exceeding  in  value  one 
thousand  dollars,  shall  be  made  by 
such  corporation,  or  by  any  officer  or 
director  thereof,  unless  authorized  by 
previous  resolution  of  its  board  of  di- 
rectors, except  promissory  notes  or 
other  evidences  of  debt  issued  or  re- 
ceived by  the  officers  of  the  corpora- 
tion in  the  transaction  of  its  ordinary 
business,  and  except  payments  in 
specie  or  other  current  money  or  in 
bank  bills  made  by  such  officers.  No 
such  conveyance,  assignment  or  trans- 
fer shall  be  void  in  the  hands  of  a 
purchaser  for  a  valuable  consideration 
without  notice.  Every  director  or 
officer  of  a  corporation  who  shall  vio- 
late or  be  concerned  in  violating  any 
provisions  of  this  section,  shall  be 
personally  liable  to  the  creditors  and 
stockholders  of  the  corporation  of 
which  he  shall  be  director  or  an  offi- 
cer to  the  full  extent  of  any  loss  they 
may  respectively  sustain  by  such  vio- 
lation." Stock  Corporation  Law 
(Consolidated  Laws,  c.  59),  §66  (Stock 
Corporation  Law,  §  48,  as  amended 
by  Laws  1892,  c.  688,  §48;  L.  1901, 
c.  354,  §48). 

The  revision  of  1892  left  sec.  48 
of  the  Stock  Corporation  Law  in  ar- 
ticle 2  of  the  chapter  in  precisely  the 
same  form  it  bears  now  as  sec.  66. 
Caesar  v.  Bernard,  156  N.  Y.  App.  Div. 
724,  141  N.  Y.  Supp.  659. 

»See  Dill  &  Collins  Co.  v.  Mori- 
son,  159  N.  Y.  App.  Div.  583,  144 
N.  Y.  Supp.  894;  Koechl  v.  Liebinger 
6  Oehm  Brewing  Co.,  26  N.  Y.  App. 
Div.  573,  50  N.  Y.  Supp.  568;  Stiefel 
v.  New  York  Novelty  Co.,  14  N.  Y. 
App.  Div.  371,  43  N.  Y.  Supp.  1012; 
Olney  v.  Baird,  7  N.  Y.  App.  Div. 
95,  40  N.  Y.  Supp.  202,  aff'g  15  Misc. 
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is  remedial,88  and  under  it  corporations  in  effect  hold  their  assets  in 
trust  for  all  creditors,  and  can  prefer  none,8*  the  object  of  the  statute 
being  to  secure  a  fair  distribution  of  assets  of  a  failing  corporation 
among  creditors.86 

§  5130. Prior  statutes.    The  present  statute  had  its  or.  gin  in 

part  in  a  statute  enacted  in  1825,86  and  the  provisions  contained  in 


385,  37  N.  Y.  Supp.  815;  Baker  v.  Em- 
erson, 4  N.  Y.  App.  Div.  348,  38  N. 
Y.  Supp.  576;  Dudensing  v.  Jones,  27 
N.  Y.  Misc.  69,  58  N.  Y.  Supp.  178; 
Home  Bank  v.  J.  B.  Brewster  &  Co., 
17  N.  Y.  Misc.  442,  41  N.  Y.  Supp. 
203;  Holbrook  v.  Basset,  18  N.  Y. 
Super.  Ct.  147;  Cardozo  v.  Brooklyn 
Trust  Co.,  228  Fed.  333;  Irish  v.  Citi- 
zens' Trust  Co.  of  Utica,  New  York, 
163  Fed.  888. 

Where  an  insolvent  corporation  as- 
signed an  account  as  security  for  a 
contemporaneous  loan,  agreeing  to 
turn  over  to  the  lender  any  amounts 
which  it  might  collect  on  the  account, 
and  afterwards,  having  collected  part 
of  the  account  and  failed  to  turn  over 
the  proceeds,  assigned  other  accounts 
to  the  lender,  the  last  assignment  was 
invalid  as  a  transfer  with  intent  to 
prefer  a  creditor.  Hilton  v.  Ernst,  38 
N.  Y.  App.  Div.  94,  57  N.  Y.  Supp. 
908,  161  N.  Y.  226,  55  N.  E.  1056. 

To  bring  a  conveyance  or  transfer 
within  the  statute,  it  must  be  shown 
as  a  fact  that  the  corporation  was 
actually  insolvent  or  contemplated  in- 
solvency, and  that  the  conveyance  or 
transfer  was  made  with  intent  to  give 
a  preference.  Curtis  v.  Leavitt,  15 
N.  Y.  9,  198;  Brouwer  v.  Harbeck,  9 
N.  Y.  589;  Dill  &  Collins  Co.  v.  Mori- 
son,  159  N.  Y.  App.  Div.  583,  144  N. 
Y.  Supp.  894;  Perry  v.  Van  Norden 
Trust  Co.,  118  N.  Y.  App.  Div.  288, 
103  N.  Y.  Supp.  543;  Van  Slyck  v. 
Warner,  118  N.  Y.  App.  Div.  40,  103 
N.  Y.  Supp.  1;  Weiser  v.  Marmalax 
Mfg.  Co.,  95  N.  Y.  Misc.  530,  159  N. 
Y.  Supp.  671;  Grandison  v.  National 


Bank  of  Commerce  of  Rochester,  220 
Fed.  981;  Irish  v.  Citizens'  Trust  Co. 
of  Utica,  New  York,  163  Fed.  880. 

83  Cesar  v.  Bernard,  156  N.  Y.  App. 
Div.  724,  141  N.  Y.  Supp.  659;  Penn- 
sylvania B.  Co.  v.  Peddrick,  234  Fed. 
781. 

MSchwenn  v.  Dartmouth  Bealty 
Co.,  127  N.  Y.  Supp.  368. 

By  the  statute,  the  legislature  ex- 
tended the  doctrine  administered  by 
courts  of  chancery,  that  the  assets 
constitute  a  trust  fund  for  the  ben- 
efit of  creditors.  Caesar  v.  Bernard, 
156  N.  Y.  App.  Div.  724,  141  N.  Y. 
Supp.  659,  aff'd  209  N.  Y.  570,  103 
N.  E.  1122. 

Theory  of  statute  is  that  assets  con- 
stitute trust  fund  for  benefit  of  cred- 
itors and  officers  who  dissipate  assets 
when  it  is  insolvent  or  its  insolvency 
is  imminent,  and  those  who  receive 
property  with  notice  and  without 
parting  with  a  valuable  consideration, 
must  restore  it  to  the  corporation  for 
benefit  of  creditors.  Sherwood  v.  Hol- 
brook, 178  N.  Y.  App.  Div.  462,  165 
N.  Y.  Supp.  514. 

MSwan  v.  Stiles,  94  N.  Y.  App. 
Div.  117,  87  N.  Y.  Supp.  1089. 

*•  Caesar  v.  Bernard,  157  N.  Y.  App. 
Div.  724,  141  N.  Y.  Supp.  659. 

The  statute  enacted  in  1825  pro- 
vided as  follows:  ll  Whenever  any 
incorporated  company  shall  have  re- 
fused the  payment  of  any  of  its  notes 
or  other  evidences  of  debt,  in  specie 
or  lawful  money  of  the  United  States, 
it  shall  not  be  lawful  for  such  com- 
pany, or  any  of  its  officers,  to  assign 
or  transfer  any  of  the  property  or 
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the  statute  have  remained  in  force,  except  for  a  short  period  from 
1882  to  1884,  without  material  change,  and  applicable  to  all  corpora- 
tions, until  1890,  when  moneyed  corporations  were  exempted  from 
the  operation  of  the  statute.87  The  effect  of  the  statute  enacted  in 
1825  was  to  make  void  all  transfers  or  assignments  to  or  for  the  benefit 
of  creditors  in  contemplation  of  insolvency.80  A  conveyance  or  mort- 
gage by  an  insolvent  corporation,  in  the  ordinary  and  usual  course 
of  its  business,  entirely  independent  of  and  uninfluenced  by  its  condi- 
tion, has  been  held  not  to  be  a  conveyance  in  contemplation  of  in- 
solvency.88 Payment  of  a  check  by  an  insolvent  banking  corpora- 
tion in  the  ordinary  course  of  its  business,  the  depositor  having  no 
knowledge  of  its  financial  condition,  is  not  a  conveyance  in  contem- 
plation of  insolvency,  under  such  statute.80 


§  5131. Corporations  included  in  statute.  The  statute  as  re- 
enacted  in  1890  applies  to  domestic  corporations  only,81  and  is  not 
limited  to  cases  in  which  the  corporation  has  refused  to  pay  its  notes 
or  other  obligations  when  due.88  A  contention  that  the  statute  does 
not  apply  unless  the  preferred  creditor  is  a  resident,  citizen  or  cor- 
poration of  the  state,  has  been  held  untenable,  as  the  constitutional 
provision  that  no  state  may  impair  the  obligation  of  a  contract  does 


choses  in  action  of  such  company,  to 
any  officer  or  stockholder  of  such  com- 
pany, directly  or  indirectly,  for  the 
payment  of  any  debt;  and  it  shall  not 
be  lawful  to  make  any  transfer  or 
assignment  in  contemplation  of  the 
insolvency  of  such  company,  to  any 
person  or  persons  whatever;  and 
every  such  transfer  and  assignment  to 
such  officer,  stockholder  or  other  per- 
son, or  in  trust  for  them  or  their  ben- 
efit, shell  be  utterly  void."  1  N.  Y. 
Rev.  St.  c.  18,  tit.  4,  §  4  (Laws  1825, 
p.  450,  c.  325,  i  6). 

STCasar  v.  Bernard,  156  N.  Y. 
App.  Div.  724,  141  N.  Y.  Supp.  659. 

The  statute  was  repealed  in  1882  by 
L.  1882,  c.  402,  sutod.  39,  8  1,  and  re- 
enacted  by  L.  1884,  c.  434.  Caesar  v. 
Bernard,  156  N.  Y.  App.  Div.  724, 
141  N.  Y.  Supp.  659. 

M  Robinson  v.  Bank  of  Attica,  21  N. 
Y.  406;  Salt  v.  Ensign,  79  Hun  (N. 
Y.)  107,  29  N.  Y.  Supp.  659;  Keiley 


v.  Mechanics'  &  Traders'  Bank,  60 
Hun  (N.  Y.)  583,  15  N.  Y.  Supp.  173; 
National  Broadway  Bank  v.  Wessell 
Metal  Co.,  59  Hun  (N.  Y.)  470,  13  N. 
Y.  Supp.  744;  Kingsley  v.  First  Nat. 
Bank,  31  Hun  (N.  Y.)  329;  Galway  v. 
United  States  Steam  Sugar  Refining 
Co.,  21  How.  Pr.  (N.  Y.)  313;  New 
York  Ice  Co.  v.  Parker,  21  How.  Pr. 
(N.  Y.)  302. 

»  Under  L.  1825,  p.  450,  §  6.  Dutch- 
er  v.  Importers'  ft  Traders'  Bank,  59 
N.  Y.  5,  rev'g  1  Thomp.  &  C.  400. 

30  Laws  1825,  p.  450,  §6;  Dutcher 
v.  Importers'  &  Traders'  Bank,  59  N. 
Y.  5,  rev  'g  1  Thomp.  ft  C.  400. 

31Vanderpoel  v.  Gorman,  140  N.  Y. 
563,  24  L.  R.  A.  548,  37  Am.  St.  Rep. 
601,  35  N.  E.  932. 

3S  Cesar  v.  Bernard,  157  N.  Y.  App. 
Div.  724,  141  N.  Y.  Supp.  659;  McGill 
v.  Commercial  Credit  Co.,  243  Fed. 
637. 

The    word   "such"   in    the    second 
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not  apply.  In  such  case,  where  a  domestic  corporation  enters  into 
a  contract  to  prefer  another  corporation,  under  the  terms  of  which 
accounts  are  tendered  and  sold  in  another  state,  it  is  not  the  contract 
which  is  prohibited,  but  the  transfer  of  the  assets.88 


§5132. Transfers  prohibited.    The  words  of  the  statute  in 

prohibiting  any  "transfer"  of  property  in  contemplation  of  insol- 
vency, are  broad  enough  to  prohibit  payments  in  cash.84  Transfers  to 
secure  an  antecedent  debt  made  by  an  insolvent  corporation  itself  are 
void,  as  well  as  transfers  made  by  its  officers  or  stockholders.85  An 
order  requiring  a  receiver  of  an  insolvent  corporation  to  hold  rents 
and  profits  of  mortgaged  premises  for  the  payment  of  interest  on  a 
mortgage  debt  while  the  receiver  uses  the  property,  does  not  create 
a  lien,  within  the  statute  prohibiting  preferences,  when  the  mort- 
gage gives  an  equitable  right  to  a  lien  on  the  rents  and  profits.86 
Partners  who  sell  property  to  a  corporation  which  becomes  insolvent 
and  who  are  compelled  to  satisfy  a  judgment  out  of  their  real  estate, 
do  not  have  a  right  in  equity  to  resort  to  the  corporate  funds  for 
reimbursement  at  the  expense  of  creditors  of  the  corporation.87 

§  5133. Notice  of  insolvency;  bona  fide  purchasers.    It  is  not 

necessary  that  knowledge  or  notice  of  insolvency  shall  have  been 
brought  home  to  creditors  receiving  a  preference,  to  have  the  statute 


sentence  does  not  limit  the  first  sen- 
tence and  confine  the  operation  of  the 
entire  section  to  corporations  which 
have  defaulted  in  meeting  their  notes 
or  other  obligations  when  due. .  Sher- 
wood v.  Holbrook,  178  N.  Y.  App. 
Div.  462,  165  N.  Y.  Supp.  514;  ttesar 
v.  Bernard,  157  N.  Y.  App.  Div.  724, 
141  N.  Y.  Supp.  659.  See  Cssar  v. 
Bernard,  79  N.  Y.  Misc.  224,  139  N.  Y. 
Supp.  974. 

38  McGill  v.  Commercial  Credit  Co., 
243  Fed.  637. 

Mdtiefel  v.  New  York  Novelty  Co., 
25  N.  Y.  Misc.  221,  55  N.  Y.  Supp. 
90. 

SSMunson  v.  Genesee  Iron  ft  Brass 
Works,  37  N.  Y.  App.  Div.  203,  56  N. 
Y.  Supp.  139. 

Where  a  plaintiff  recovered  a  ver- 
dict against  an  insolvent  realty  com- 
pany, which  on  the  same  day  sold  its 


interest  in  certain  accounts  to  anoth- 
er corporation  for  the  cancellation  of 
a  note  and  for  part  cash,  it  would 
seem  that  the  transfer,  so  far  as  it 
operated  to  cancel  the  note,  was  void- 
able under  Stock  Corporation  Law, 
section  66,  prohibiting  preferences  to 
creditors.  Kemp  v.  Able  Bealty 
Maintenance  Co.,  174  N.  Y.  App.  Div. 
242,  160  N.  Y.  Supp.  1055. 

••  In  re  Buseh  Brewing  Co.,  41  N.  Y. 
App.  Div.  204,  58  N.  Y.  Supp.  812. 

•7  Smith  v.  Bowker  Torrey  Co.,  207 
Fed.  967. 

In  such  case  the  corporation  would 
not  be  liable  on  its  contract  to  assume 
the  liabilities  of  the  partnership,  the 
transaction  being  an  agreement  of 
the  partners  to  pay  the  debts  out  of 
their  personal  assets.  Smith  v.  Bow- 
ker Torrey  Co.,  207  Fed.  967. 
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apply.38  But  if  the  creditor  gives  a  valuable  consideration  for  prop- 
erty and  is  without  notice  of  insolvency  of  the  seller  or  its  imminence, 
he  stands  in  the  position  of  a  purchaser  for  value  without  notice,  and 
the  transaction  is  valid.**  A  creditor  who  in  good  faith  surrenders 
notes  and  other  security  in  exchange  for  other  property,  not  knowing 
of  the  condition  of  the  corporation,  may  be  protected  as  a  bona  fide 
purchaser.40  If  the  creditor  surrenders  no  security  the  rule  does  not 
apply.41  A  creditor  is  entitled  to  be  paid  in  full  only  to  the  extent 
of  security  held.4*  Where  a  creditor  innocently  receives  payment 
from  a  principal  debtor  which  he  is  afterwards  required  to  repay 
because  it  constituted  an  unlawful  preference,  the  debt  will  not  be 
considered  as  paid  so  as  to  release  a  surety,  but  the  creditor  may  pur- 
sue his  remedy  against  the  surety.48  Under  the  statute  as  enacted  in 
1825,  it  was  held  that  to  make  a  transfer  by  an  actually  insolvent 
corporation  void,  neither  publicity  of  the  fact  of  insolvency  nor 
knowledge  on  the  part  of  the  transferee  was  necessary.44 

The  statute  cannot  be  used  as  an  evasion  of  contract  obligations. 
Thus  it  has  been  held  that  a  buyer  of  real  estate  could  not  rescind 
his  contract  and  demand  the  return  of  earnest  money  paid,  on  the 
ground  that  the  selling  corporation  was  prohibited  from  conveying.48 


SSMeOill  v.  Commercial  Credit  Co., 
243  Fed.  637. 

99  Perry  v.  Van  Norden  Trust  Co., 
118  N.  Y.  App.  Div.  288,  103  N.  Y. 
Supp.  543. 

40  Perry  v.  Van  Norden  Trust  Co., 
192  N.  Y.  189,  84  N.  E.  804. 

If  a  creditor,  holding  security,  in- 
nocently and  apparently  in  the  due 
course  of  business,  accepts  payment 
even  from  an  insolvent  corporation 
and  thereupon  surrenders  his  security, 
to  which  he  cannot  be  restored,  the 
payment  cannot  be  said  to  be  prefer- 
ential and  contrary  to  the  statute,  be- 
cause the  creditor  has  received  the 
payment  in  good  faith  and  upon  a 
valuable  consideration.  Perry  v.  Van 
Norden  Trust  Co.,  118  N.  Y.  App. 
Div.  288,  103  N.  Y.  Supp.  543;  Wright 
v.  Gansevoort  Bank,  118  N.  Y.  App. 
Div.  281,  103  N.  Y.  Supp.  548. 

41  Perry  v.  Van  Norden  Trust  Co., 
118  N.  Y.  App.  Div.  288,  103  N.  Y. 
Supp.  543. 


The  receipt  of  a  preferential  pay- 
ment, on  an  indorsed  note,  does  not 
release  the  indorser.  Perry  v.  Van 
Norden  Trust  Co.,  118  N.  Y»  App.  Div. 
288,  103  N.  Y.  Supp.  543. 

« Wright  v.  Gansevoort  Bank,  118 
N.  Y.  App.  Divv  281,  1Q3  N.  Y.  Supp. 
548. 

4»  Wright  v.  Gansevoort  Bank,  118 
N.  Y.  App.  Div.  281,  103  N.  Y.  Supp. 
548. 

44  New  York  Ice  Co.  v.  Parker,  21 
How.  Pr.  (N.  Y.)  302. 

4*Where  a  party  contracts  to  pur- 
chase real  estate  from  an  insolvent 
corporation,  there  being  a  provision 
for  the  return  of  earnest  money  if  the 
title  is  not  insured,  and  the  title  is 
approved,  all  except  one  creditor  ap- 
proving of  the  conveyance,  and  the 
insuring  company  agrees  to  pay  the 
objecting  creditor,  the  party  cannot 
demand  the  return  of  the  earnest  mon- 
ey on  the  ground  that  the  statutes 
of  the  state  of  the  corporation's  dom- 
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§5134. Conveyance*   in  pursuance   of   prior  agreements. 

The  statute  was  not  intended  to  invalidate  or  render  ineffective  or 
worthless  prior  contracts  made  in  good  faith  and  for  a  valuable  con- 
sideration.46 An  agreement  to  give  a  lien,  made  in  good  faith  and 
for  a  valuable  consideration  at  a  time  when  insolvency  is  not  con- 
templated or  imminent,  is  valid.  In  such  case,  when  the  security  is 
executed  and  delivered,  such  execution  relates  back  to  the  date  of  the 
agreement  and  is  not  invalid  under  the  statute.47  Under  the  statute, 
a  conveyance  which  is  prohibited,  must  have  been  made  because  of 
existing  or  contemplated  insolvency,  and  proof  of  insolvency  at  the 
time  of  the  conveyance  or  mortgage  is  not  alone  sufficient4*  A  mort- 
gage executed  by  a  corporation  after  its  insolvency,  but  in  pursuance 
of  an  agreement  to  secure  advances  or  bonds  made  or  delivered 
before  there  was  any  expectation  of  insolvency,  is  not  void  as  made 
in  contemplation  of  insolvency.40  Where  a  trust  company  receives 
security  pursuant  to  a  valid  agreement,  for  a  valid  consideration  and 
in  good  faith,  it  is  immaterial  whether  or  not  the  mortgagor  was  sol- 
vent or  insolvent  at  the  time  of  the  actual  execution  and  delivery  of 
the  instrument.50    Where  a  mortgage  is  executed  by  a  corporation  as 


icile  prohibit  conveyances  by  an  in- 
solvent corporation.  Scharrath  v.  Der- 
mody,  117  N.  Y.  Supp.  968. 

In  such  case  where  the  contract 
was  rescinded  on  the  ground  that  val- 
id title  could  not  be  conveyed,  the 
purchaser  could  not  recover  the  earn- 
est money  from  a  representative  of 
the  corporation '8  creditors  who  had 
paid  money  to  a  trustee  who  had  ap- 
plied it  to  pay  debts,  as  such  rep- 
resentative was  not  the  vendor  and 
there  was  no  implied  contract  to  pay 
the  purchaser.  Scharrath  v.  Dermody, 
117  N.  Y.  Supp.  968. 

46  Gay  v.  Hudson  River  Elec.  Pow- 
er Co.,  190  Fed.  773. 

47  Gay  v.  Hudson  River  Elec,  Pow- 
er Co.,  190  Fed.  773. 

The  statutory  prohibition  against 
transfers  in  contemplation  of  insol- 
vency does  not  render  invalid  a  trans- 
fer by  a  manufacturing  corporation 
to  its  factor  of  goods  in  his  hands, 
where  the  factor  has  advanced  to  it 
more  in  cash  and  acceptances  than 
the  value  of  the  goods,  since  he  has  a 


lien  on  the  goods  for  the  amount  of 
the  advances,  and  the  transfer  is 
merely  a  recognition  of  the  lien,  and 
cannot  prejudice  creditors.  (Under 
L.  1825,  p.  450,  §6.)  Fourth  Nat. 
Bank  of  New  York  v.  American  Mills 
Co.,  137  U.  S.  234,  34  L.  Ed.  655. 
But  see  StiefeJ  v.  New  York  Novelty 
Co.,  25  N.  Y.  Misc.  221,  55  N.  Y. 
Supp.  90. 

« Under  Laws  1825,  p.  450,  1 6. 
Paulding  v.  Chrome  Steel  Co.,  94  N. 
Y.  334.  See  also  New  Britain  Nat. 
Bank  v.  Cleveland  Co.,  91  Hun  (N. 
Y.)  447,  36  N.  Y.  Supp.  387;  Everson 
v.  Eddy,  59  Hun  (N.  Y.)  620,  12  N.  Y. 
Supp.  872. 

« Under  Laws  1825,  p.  450,  1 6. 
Paulding  v.  Chrome  Steel  Co.,  94  N. 
Y.  334;  Gunther  v.  Mayer,  67  Hun  (N. 
Y.)  116,  22  N.  Y.  Supp.  50,  138  N.  Y. 
654,  34  N.  E.  513;  Brower  v.  Husted, 
66  Hun  (N.  Y.)  631,  21  N.  Y.  Supp. 
324. 

W>  Gay  v.  Hudson  River  Elec.  Pow- 
er Co.,  190  Fed.  773. 
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security  for  a  loan,  with  the.  actual  assent  of  its  stockholders,  but 
without  the  filing  of  their  written  consent  as  required  by  statute,  the 
giving  of  a  new  mortgage  with  the  necessary  written  assent  of  stock- 
holders, after  insolvency  of  the  corporation,  is  not  invalid  as  a  trans- 
fer in  contemplation  of  insolvency.51  A  formal  written  assignment 
of  a  judgment  made  after  insolvency  in  pursuance  of  an  oral  assign- 
ment made  when  the  corporation  was  solvent  is  not  invalid.68 

§5136. Intent  to  prefer.    The  intent  to  create  a  preference 

in  favor  of  one  creditor  over  another  must  be  present  before  the 
section  becomes  operative.63  The  statute  does  not  go  to  the  extent 
of  prohibiting  directors  from  paying  or  securing  a  debt  of  the  cor- 


51  Under  Laws  1825,  p.  450,  §6. 
Paulding  v.  Chrome  Steel  Co.,  94  N.  Y. 
334. 

58  In  re  Rogers  Const.  Co.,  79  N. 
Y.  App.  Div.  419,  79  N.  Y.  Supp. 
444. 

58  Dill  &  Collins  Co.  v.  Morison,  159 
N.  Y.  App.  Div.  583,  144  N.  Y.  Supp. 
894;  Abrams  v.  Manhattan  Consum-. 
era'  Brewing  Co.,  142  N.  Y.  App.  Div. 
392,  126  N.  Y.  Supp.  844,  rev'g  68 
N.  Y.  Misc.  166,  123  N.  Y.  Supp.  663; 
Perry  v.  Van  Norden  Trust  Co.,  118 
N.  Y.  App.  Div.  288,  103  N.  Y.  Supp. 
543;  Van  Slyek  v.  Woodruff,  118  N. 
Y.  App.  Div.  47,  103  N.  Y.  Supp. 
139;  Van  Slyck  v.  Warner,  118  N.  Y. 
App.  Div.  40,  103  N.  Y.  Supp.  1;  How- 
land  v.  Metropolitan  Bank,  228  Fed. 
542;  Cardozo  v.  Brooklyn  Trust  Co., 
228  Fed.  333;  Grandison  v.  Robert- 
son, 220  Fed.  985;  Irish  v.  Citizens' 
Trust  of  Utica,  New  York,  163 
Fed.  880.  Contra,  see  Munson  v. 
Genesee  Iron  &  Brass  Works,  37  N.  Y. 
App.,Div.  203,  56  N.  Y.  Supp.  139. 

An  intent  to  prefer  is  of  the  very 
essence  of  the  invalidity  declared  by 
statute,  and  to  sustain  the  avoidance 
of  an  assignment  or  transfer  such  in- 
tent must  be  pleaded,  proved  and 
found.  Dill  &  Collins  Co.  v.  Morison, 
159  N.  Y.  App.  Div.  583,  144  N.  Y. 
Supp.  894. 


Evidence  held  to  show  an  intent 
to  prefer  a  bank  over  other  creditors 
by  an  insolvent  corporation,  where- 
fore the  transaction  was  void  under 
Stock  Corp.  Law,  §  66.  Abrams  v. 
Manhattan  Consumers'  Brewing  Co., 
6S  N.  Y.  Misc.  166,  123  N.  Y.  Supp. 
663. 

Where  a  hotel  company  was  insol- 
vent, and  another  company  received 
its  furniture  and  equipment  under  a 
chattel  mortgage,  and  subsequently 
received  other  items  of  cash  and  prop- 
erty constituting  all  the  remaining 
assets,  the  hotel  company  being  then 
indebted  to  other  creditors  for 
amounts  which  it  was  unable  to  pay, 
the  court  would  hold  as  a  matter  of 
law  that  the  payments  were  made 
with  intent  to  give  a  preference  over 
the  other  creditors.  Montague  v.  Ho- 
tel Gotham  Co.,  208  N.  Y.  442,  102 
N.  E.  513. 

Where  a  creditor  company  received 
a  preference  from  an  insolvent  hotel 
company,  the  fact  that  sueh  creditor 
intended  to  have  the  hotel  company 
reorganized,  and  to  provide  in  such 
reorganization  for  the  payment  of  the 
remaining  creditors,  would  not  pre- 
vent the  holding  of  an  intent  by  the 
hotel  company  to  give  a  preference. 
Montague  v.  Hotel  Gotham  Co.,  208 
N.  Y.  442,  102  N.  E.  513. 
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poration,54  and  transfers  may  be  upheld  if  there  is  no  intention  to 
prefer  creditors.6*  If  a  corporation  transfers  property  to  a  creditor, 
and  neither  it  nor  the  transferee  lias  any  knowledge  of  the  claim  of 
another  creditor,  there  can  be  no  intent  to  prefer  the  transferee  as  a 
creditor  over  such  other  creditor.66  The  statute  refers  to  the  intent 
of  the  debtor,  without  regard  to  the  creditor's  intent  or  to  his  knowl- 
edge of  the  insolvency  of  the  debtor.67  The  meaning  of  "intent  to 
prefer/'  is  that  the  corporation  or  its  officers  making  a  payment  must 
have  known  or  expected  that  it  would  have  that  effect.68  Under  facts 
showing  that  a  transaction  strips  a  company  of  all  its  assets,  and 
that  the  business  in  which  it  has  been  engaged  is  actually  discon- 
tinued, a  payment  will  be  held  to  have  been  made,  with  intent  to 
prefer  creditors,  although  the  final  collapse  of  the  company  is  de- 
layed for  some  nine  months.60  Where  officers  of  a  corporation  are 
fully  advised  of  its  insolvency  and  have  consulted  with  an  attorney 
as  to  obtaining  a  receiver,  and  they  make  several  assignments  to 
certain  creditors  while  schedules  are  being  prepared,  a  receiver  be- 


M  Stock  Corporation  Law,  §48; 
Swan  v.  Stiles,  94  N.  Y.  App.  Div.  117, 
87  N.  Y.  Supp.   1089. 

WAn  assignment  of  insurance 
claims  for  losses  by  fire  in  settlement 
of  a  bona  fide  debt,  made  by  a  sol- 
vent corporation  will  be  upheld,  there 
being  no  intention  to  prefer  the  cred- 
itor. Voss  v.  Smith,  110  N.  Y.  App. 
Div.  104,  97  N.  Y.  Supp.  3. 

M  Abrams  v.  Manhattan  Consum- 
ers '  Brewing  Co.,  142  N.  Y.  App.  Div. 
392,  126  N.  Y.  Supp.  844,  rev'g  68  N. 
Y.  Misc.  166,  123  N.  Y.  Supp.  663 
(holding  that  intent  was  to  prefer 
transferee). 

WCardozo  v.  Brooklyn  Trust  Co., 
228  Fed.  333. 

MCardozo  v.  Brooklyn  Trust  Co., 
228  Fed.  333. 

It  is  not  necessary  to  uncover  the 
mind  of  a  debtor  in  order  to  ascer- 
tain his  intent,  when  the  natural, 
probable  and  inevitable  consequence 
of  his  acts  is  to  effect  a  preference. 
Perry  v.  Van  Norden  Trust  Co.,  118 
N.  Y.  App.  Div.  288,  103  N".  Y.  Supp. 
543. 

Where  alleged  transfers  of  property 


were  clearly  illegal  because  made  in 
contemplation  of  insolvency  in  vio- 
lation of  the  statute,  and  those  who 
participated  in  them  knew  that  their 
necessary  effect  would  be  to  reduce 
the  assets  of  the  corporation,  they 
must  be  held  to  have  intended  that 
consequence  of  their  acts.  Sherwood 
v.  Holbrook,  98  N.  Y.  Misc.  668,  163 
N.  Y.  Supp.  326. 

Evidence  held  to  show  that  an  offi- 
cer of  a  creditor  corporation  had  rea- 
sonable cause  to  believe  that  a  pref- 
erence would  be  effected  by  an  assign- 
ment of  accounts  by  a  debtor  com- 
pany, which  assignment  was  demanded 
and  received.  McGill  v.  Commercial 
Credit  Co.,  243  Fed.  637. 

When  an  insolvent  company  gives 
all  its  assets  to  one  creditor,  leaving 
claims  amounting  to  $10,000  Unpro- 
vided for,  it  means  to  prefer  the  cred- 
itor to  whom  the  assets  are  given. 
Perry  v.  Van  Norden  Trust  Co.,  118 
N.  Y.  App.  Div.  288,  103  N.  Y.  Supp. 
543. 

WCardozo  v.  Brooklyn  Trust  Co., 
228  Fed.  333. 
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ing  appointed  three  days  after  the  last  assignment,  the  circumstances 
show  an  intent  to  prefer  such  creditors.60 

§  5136. Insolvency  preventing  preferences.    A  corporation 

is  insolvent,  within  the  meaning  of  the  statute  prohibiting  prefer- 
ences, if  it  is  unable  to  pay  its  obligations  as  they  become  due  in  the 
regular  course  of  business.61  The  mere  fact  that  a  corporation  is 
shown  to  be  unable  to  pay  all  its  debts  does  not  necessarily  render 
a  payment  or  transfer  by  it  in  the  usual  course  of  business  ineffectual 
or  require  it  to  suspend.68  Ordinarily  the  mere  fact  that  assets  of  a 
corporation  are  less  than  its  liabilities  does  not  necessarily  constitute 
insolvency.68  If  a  corporation  parts  with  all  its  property  and  aban- 
dons its  business  when  a  transfer  is  made,  and  its  assets  are  less  than 
its  liabilities,  there  can  be  no  expectation  of  meeting  such  liabilities, 
and  accordingly  a  finding  of  insolvency  is  warranted.64  A  payment 
of  secured  claims  on  the  day  before  a  petition  in  bankruptcy  is  filed 
against  the  corporation  is  a  preference.66 

§5137. Insolvent  banks;  withdrawal  of  deposits.  The  stat- 
ute does  not  prevent  a  corporation  from  withdrawing  money  deposited 
in  a  bank,  when  it  receives  information  of  the  bank's  insolvency. 
Thus  it  has  been  held  where  a  director  of  a  bank  who  was  the  presi- 
dent of  another  corporation  having  a  deposit  therein,  informed  the 
latter  company  of  the  bank's  impending  insolvency,  and  the  corpora- 
tion drew  its  check  for  the  balance  on  hand  with  the  bank,  the  check 
being  signed  by  the  president  and  being  paid  the  day  the  bank  closed, 
the  transaction  was  not  void  as  being  a  transfer  by  an  insolvent,  or 
in  contemplation  of  insolvency.66 

60  Hilton  v.  Ernst,  38  N.  Y.  App.  Brewing  Co.,  142  N.  Y.  App.  Div.  392, 
Div.  94,  57  N.  Y.  Supp.  908,  161  N.  Y.       126  N.  Y.  Supp.  &44. 

226,  55  N.  E.  1056.  64Abrams    v.    Manhattan    Consum- 

61  Abrams  v.  Manhattan  Consum-  ere'  Brewing  Co.,  142  N.  Y.  App.  Div. 
era'  Brewing  Co.,  142  N.  Y.  App.  Div.  3ft2,  126  N.  Y.  Supp.  844;  Abrams  v. 
392,  126  N.  Y.  Supp.  844;  French  v.  Manhattan  Consumers '  Brewing  Co., 
Andrews,  81  Hun  (N.  Y.)  272,  30  N.  68  N.  Y.  Misc.  166,  123  N.  Y.  Supp. 
Y.  Supp.  796,  145  N.  Y.  441,  40  N.  E.  663. 

214;  Olney  v.  Baird,  15  N.  Y.  Misc.  W  Under  Laws  1901,  p.  970,  c.  354, 

385,  37  N.  Y.  Supp.  815,  aff'd  7  N.  Y.  §48.    Wright  v.  Gansevoort  Bank,  52 

App.   Div.   95,   40   N.   Y.   Supp.   202;  N.  Y.  Misc.  214,  103  N.  Y.  Supp.  47. 

McOill  v.  Commercial  Credit  Co.,  243  «*  O  'Brien  v.  East  Biver  Bridge  Co., 

Ped.  637.  161  N.  Y.  539,  48  L.   B.  A.   122,   56 

eaCardozo   v.   Brooklyn   Trust   Co.,  N.  E.  74,  rev'g  36  N.  Y.  App.  Div. 

228  Ped.  333.  17,  55  N.  Y.  Supp.  206. 

63  Abrams  v.  Manhattan  Consumers ' 
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§  5138. Preferences  by  action.    Mere  failure  of  the  officers 

of  a  corporation  to  resist  the  procuring  of  a  judgment  by  a  creditor 
in  an  action  to  which  there  is  no  defense  is  not  within  the  statute 
declaring  invalid  a  judgment  suffered  by  the  officers  of  a  corporation 
when  insolvent,  or  when  its  insolvency  is  imminent,  with  the  intent  to 
give  a  preference.87  But  where  a  corporation  gave  its  demand  note 
to  a  creditor,  and  suit  was  commenced  thereon  the  next  day  in  an- 
other county,  so  that  other  creditors  would  not  know  of  the  action, 
and  judgment  was  taken  by  default,  and  after  entry  of  the  judgment, 
the  corporation,  with  the  aid  of  the  creditor,  continued  in  active 
business  for  eight  months,  when  the  creditor  filed  a  transcript  of  the 
judgment  and  issued  execution  thereon,  it  was  held  that  the  judg- 
ment was  suffered  with  intent  to  give  a  preference  within  the  mean- 
ing of  the  statute.68  Judgments  obtained  by  the  aid  of  the  president 
of  the  insolvent  company,  by  splitting  up  a  large  note  into  small  ones, 
so  that  judgments  might  be  obtained  in  an  inferior  court  on  shorter 
notice,  keeping  the  service  of  summons  secret,  and  the  holding  off  of 
proceedings  for  the  appointment  of  a  receiver,  are  illegal,  irrespec- 
tive of  whether  at  a  later  period  the  creditor  could  have  obtained  his 
judgments.69  The  statute  operates  to  render  void  a  transfer  in  con- 
templation of  insolvency  to  secure  an  antecedent  debt,  as  against  a 
subsequent  judgment  founded  on  a  tort  committed  prior  to  the  trans- 
fer, and  for  which  the  liability  of  the  corporation  was  not  determined 
when  the  transfer  was  made.70 

Under  the  statute  as  originally  enacted  it  was  held  that  the  cor- 
poration was  not  bound  to  do  any  act  to  prevent  a  creditor  from 
obtaining  a  preference  by  process  of  law,  but  might  "permit  the 


67  Lopez  v.  Campbell,  163  N.  Y.  340, 
57  N.  E.  501,  rev'g  18  N.  Y.  App. 
Div.  427,  46  N.  Y.  Supp.  91.  See 
also  Ridgway  v.  Symons,  4  N.  Y.  App. 
Div.  98,  38  N.  Y.  Supp.  8&5;  Milbank 
v.  De  Riesthal,  82  Hun  (N.  Y.)  537, 
31  N.  Y.  Supp.  522. 

Where  officers  of  a  corporation  in 
the  regular  course  of  legal  proceed- 
ings, permit  a  creditor  to  obtain  a 
judgment  against  the  corporation, 
the  aet  is  not  a  transfer  or  assign- 
ment of  the  corporation's  property 
within  the  meaning  of  the  statute. 
French  v.  Andrews,  145  N.  Y.  441, 
40   N.  E.   214. 

Where  a  corporation  gives  a  credi- 


tor notes  payable  on  demand,  in  place 
of  a  note  not  due,  so  that  he  may  im- 
mediately obtain  judgment  and  levy 
an  execution,  it  has  been  held  that 
no  preference  is  given.  French  v.  An- 
drews, 81  Hun  (N.  Y.)  272,  30  N.  Y. 
Supp.  796,  145  N.  Y.  441,  40  N.  E. 
214.- 

6SLodi  Chemical  Oo.  v.  Charles  H. 
Pleasants  Co.,  25  N.  Y.  Misc.  97,  54 
N.  Y.  Supp.  668. 

69  R ossm an  v.  Seaver,  22  N.  Y.  Misc. 
661,  51  N.  Y.  Supp.  91,  41  N.  Y.  App. 
Div.  603,  58  N.  Y.  Supp.  677. 

70Munson  v.  Genesee  Iron  &  Brass 
Works,  37  N.  Y.  App.  Div.  203,  56  N. 
Y.  Supp.  139. 
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creditors  to  take  hostile  proceedings  and  allow  those  to  obtain  prefer- 
ences who  are  the  most  vigilant/'71  Although  where  an  insolvent 
corporation  offered  to  allow  judgments  to  be  taken  against  it  in  an 
action  before  expiration  of  its  time  to  answer,  it  was  held  that  the 
judgment  was  a  transfer  in  contemplation  of  insolvency,  within  the 
statute.7* 

§5139. Transferees'    duties   to   account   for   preferences. 

Transferees  of  preferential  payments  received  in  violation  of  the 
statute  are  required  to  account  therefor  to  the  creditors,  stockhold- 
ers or  other  trustees.78  It  is  not  necessary  for  recovery  that  the  de- 
fendants should  be  stockholders  in  the  insolvent  corporation ;  if  they 
as  creditors  receive  a  preference,  they  may  be  proceeded  against  for 
recovery  thereof.74 

§  5140. Who  may  attack  preferences ;  subsequent  creditors. 

The  statute  does  not  apply  to  transfers  of  property  made  at  a  time 
when  there  were  no  creditors.  An  action  to  nullify  such  a  transfer 
may  be  maintained  in  behalf  of  subsequent  creditors,  only  if  the 
transfer  was  made  with  the  design  of  defrauding  them,76  A  person 
who  is  not  a  stockholder  or  creditor  of  a  corporation  at  the  time  of  a 
transfer  of  its  business  to  a  new  corporation  cannot  complain  that 
the  transfer  was  fraudulent  or  in  violation  of  the  statutory  prohibi- 
tion against  transfers  in  contemplation  of  insolvency.78  The  provi- 
sion that  "every  person  receiving  by  means  of  any  such  prohibited 
act  or  deed  any  property  of  the  corporation  shall  be  bound  to  account 

71  Lows  1825,  p.  450,  §6;  Yarnum  was   served  that   he   should   not   dis- 

v.    Hart,    119    N.    Y.    101,    23    N.    E.  close  the  service,  and  the  judgment 

133.  was  obtained  against  the  corporation 

The  prohibition   of   the   statute  as  by  default.     Varnum  v.  Hart,  119  N. 

enacted  in   1825  was  aimed   only   at  Y.  101,  23  N.  £.  183. 

affirmative  action  on  the  part  of  the  78  Laws  1825,  p.  450,  §6;  Kingsley 

corporation  or  its  officers,  and  imposed  v.  First  Nat.  Bank,  31  Hun  (N.  Y.) 

no  restraint  upon  creditors,  at  least  329. 

if  they  were  not  also  officers.    It  did  *8  Sherwood  v.  Holbrook,  98  N.  Y. 

not   prevent  a   creditor,   although   he  Misc.  668,  163  N.  Y.  Supp.  326. 

might  know  of  the  corporation's  in-  WGrandison  v.  Bobertson,  220  Fed. 

solvency,  from  proceeding  against  it  985. 

by  attachment  or  execution,  and  thus  7*  Lummis  v.  Crosby,  176  N.  Y.  App. 

obtaining    a    preference    over    other  Div.  315,  162  N.  Y.  Supp.  444. 

creditors.    And  in  such  a  case,  it  was  w  Wilson  v.  Mechanical  Orguinette 

held  that  his  rights  were  not  affected  Co.,  57  N.  Y.  App.  Div.  158,  68  N.  Y. 

by  the  fact  that  it  was  arranged  with  Supp.  173. 
the  officer  upon  whom  the  summons 
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therefor  to  its  creditors  or  stockholders  or  other  trustee/'  is  for  the 
benefit  of  all  creditors,  and  does  not  entitle  a  particular  creditor  to 
sue  to  appropriate  property  to  the  discharge  of  his  debts,  to  the  ex- 
clusion of  other  creditors.77  The  fact  that  a  defendant  became  a 
creditor  of  a  bankrupt  company  through  the  fraud  of  the  latter 's 
officers,  has  been  held  immaterial  under  the  statute.78 

§5141. Liability  of  directors.    It  is  to  be  noted  that  the 

statute  imposes  liability  upon  officers  concerned  in  violations  of 
the  statute,  by  which  losses  are  sustained.79  An  officer  may  violate  the 
statute,  without  acting  officially,  by  inducing  other  officers  to  transfer 
assets  of  the  corporation  in  violation  of  law  to  himself  or  to  another, 
especially  when  he  derives  a  benefit  therefrom.80  An  officer  who  does 
not  in  his  official  capacity  represent  the  corporation  in  the  execu- 
tion and  delivery  of  a  mortgage,  and  therefore  does  not  as  an  officer 
violate  the  statute,  but  who  as  stockholder  consents  to  the  execu- 
tion of  such  mortgage  and  through  such  execution  receives  payment 
of  a  note,  is  "concerned"  in  violating  the  statute.81  The  statute 
does  not  make  directors  liable  for  any  claims  which  the  creditors  may 
have  against  the  corporation,  but  only  for  any  loss  which  the  credi- 
tors may  sustain  by  reason  of  the  violation  of  the  statute.88    Under 


T/Oeteau  v«  Foote  &  Thome  Glass 
Co.,  54  N.  Y.  App.  Div.  168,  66  N.  Y. 
Supp.  370. 

WMcGill  v.  Commercial  Credit  Co., 
243  Fed.  637. 

W  Stock  Corporation  Law,  sec.  66, 
was  intended  to  give  a  direct  cause 
of  action  for  the  loss  sustained  by  him 
to  any  creditor  of  a  corporation 
against  the  directors  thereof  who 
should,  under  the  circumstances 
stated  and  in  the  manner  described, 
with  the  necessary  intent  and  knowl- 
edge, transfer  the  property  of  the  cor- 
poration to  any  of  its  officers,  direc- 
tors or  stockholders  directly  or  indi- 
rectly for  the  payment  of  any  debt, 
or  to  any  other  person  to  give  a  pref- 
erence to  a  particular  creditor.  Penn- 
sylvania B.  Co.  v.  Peddrick,  234  Fed. 
781. 

•0  Caesar  v.  Bernard,  157  N.  Y.  App. 
Div.  737,  141  N.  Y.  Supp.  669. 

•1  Cseear  v.  Bernard,  157  N.  Y.  App. 
Div.  737,  141  N.  Y.  Supp.  669. 


Under  Stock  Corporation  Law, 
section  66,  the  words  as  to  being 
' '  concerned ' '  in  the  disposition  of  cor- 
porate property,  are  equivalent  to  par- 
ticipating or  taking  part  in  the  viola- 
tion of  the  act.  Cseear  v.  Bernard, 
157  N.  Y.  App.  Div.  737,  141  N.  Y. 
Supp.  669. 

Directors  who  are  not  indorsers  on 
notes  of  a  company  and  who  have  no 
personal  interest  to  serve,  but  who 
vote  for  resolutions  authorizing  a 
preferential  transfer  with  the  knowl- 
edge that  the  corporation  is  insolvent 
and  with  the  intent  to  give  a  pref- 
erence are  "concerned  in"  the  illegal 
transfers  and  liable  with  those  who 
did  have  personal  pecuniary  interests 
to  serve.  Pennsylvania  B.  Co.  v.  Ped- 
drick, 234  Fed.  781. 

92  Sherwood  v.  Holbrook,  98  N.  Y. 
Misc.  668,  163  N.  Y.  Supp.  326;  Ag- 
nelli v.  Shatzin,  68  N.  Y.  Misc.  329, 
123  N.  Y.  Supp.  797. 
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the  statute  the  legislature  manifestly  intended  to  impose  upon  the 
directors  and  officers  personal  liability  to  creditors,  not  for  the  debts 
of  the  corporation,  but  so  far  as  necessary  to  indemnify  creditors 
' ( to  the  full  extent  of  any  loss ' '  sustained  through  the  violation  of  the 
statute.83  The  amount  of  loss  of  any  creditor  is  the  difference  between 
the  amount  which  he  would  have  received  from  the  corporation  if 
its  property  had  not  been  diverted  and  the  amount  which  he  can 
obtain  from  the  corporation  after  this  diversion.8*  A  creditor  who 
reduces  his  claim  to  judgment,  and  has  an  execution  returned  un- 
satisfied, the  president  and  manager  of  the  corporation  asserting 
that  it  has  no  property,  has  sustained  a  "loss"  by  the  act  of  officers 
of  the  corporation  in  transferring  its  property  in  the  meantime  to  a 
preferred  creditor  to  put  it  beyond  the  reach  of  the  judgment  credi- 
tor.88 

§  5142.  —  Ohio.  The  Ohio  statute  prohibits  transfers  in  contem- 
plation of  insolvency,88  and  since  the  statute  took  its  present  form 
all  preferential  transfers  by  an  insolvent  have  been  forbidden  as  ex- 
pressly and  absolutely  as  are  fraudulent  conveyances.87 


§  5143.  —  Virginia.  In  Virginia,  a  statute  which  is  now  repealed, 
provided  in  substance  that  if  a  corporation  created  any  lien  or  in- 
cumbrance on  its  works  or  property  for  the  purpose  of  giving  a  pref- 
erence to  one  or  more  creditors,  except  to  secure  a  debt  contracted 
or  money  borrowed  at  the  time  of  the  creation  of  the  lien  or  incum- 
brance, the  same  should  inure  ratably  to  the  benefit  of  all  the  credi- 
tors.80 Under  such  statute  it. was  held  that  a  confession  of  judg- 
ment to  secure  an  antecedent  debt  was  an  illegal  preference.88 


88  Stock  Corp.  Law,  §66;  Caesar  v. 
Bernard,  157  N.  Y.  App.  Div.  724,  141 
N.  Y.  Supp.  659. 

•4  Pennsylvania  E.  Co.  v.  Peddrick, 
234  Fed.  781;  Agnelli  v.  Shatzin,  68 
N\  Y.  Misc.  329,  123  N.  Y.  Supp. 
797. 

The  contention  that  there  should 
have  been  an  accounting  to  ascertain 
the  "loss"  and  that  it  could  not  be 
proved  by  evidence  taken  on  the  trial, 
held  not  sustainable.  Pennsylvania 
B.  Co.  v.  Peddrick,  234  Fed.  781. 

85  Pennsylvania  B.  Co.  v.  Peddrick, 
234  Fed.  781. 

88  "A   sale,    conveyance,    transfer, 


mortgage  or  assignment,  made  in  trust 
or  otherwise,  by  a  debtor  or  debtors, 
and  every  judgment  suffered  by  him 
or  them  against  himself  or  themselves 
in  contemplation  of  insolvency,  and 
with  a  design  to  prefer  one  or  more 
creditors  to  the  exclusion  in  whole  or 
in  part'9  is  void  as  to  creditors.  The 
statute  also  renders  void  fraudulent 
conveyances  and  provides  for  the  ap- 
pointment of  a ,  receiver.  Page  ft  Ad- 
ams, Ann.  Gen.  Code  (1910),  §11104. 

87  Fifth  Third  Nat.  Bank  v.  John- 
son, 219  Fed.  89. 

•8  Virginia  Code,  $  1149. 

89  Tate  v.  Commercial  Bldg.  Ass'n, 
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§  5144.  Officers  of  corporations  as  preferred  creditors— Officers  as 
creditors  of  solvent  corporations.  As  a  general  rule  a  creditor  of  a 
solvent  corporation,  secured  or  unsecured,  has  no  legal  right  to  com- 
plain of  the  improvident  disposition  of  its  property.90  Accordingly, 
a  solvent  corporation  may  borrow  money  from,  or  otherwise  contract 
with,  officers  or  directors,  and  may  pay  such  officers,  or  mortgage  or 
pledge  property  to  secure  them,  just  as  it  may  pay  or  secure  other 
creditors,  and  if  it  afterwards  becomes  insolvent,  the  conveyance, 
mortgage  or  pledge,  will  be  valid  as  against  other  creditors,  although 
the  result  may  be  to  leave  them  unpaid.91  Under  a  statute  requiring 
the  filing  of  a  schedule  of  preferred  debts  by  a  corporation,  a  mort- 
gage of  a  solvent  corporation  to  a  director  who  is  also  a  creditor,  is 
not  invalid.99  Where  a  claimant  contributes  money  to  a  corpora- 
tion, states  to  creditors  that  he  is  "in  business  with  the  Company," 
and  induces  a  change  in  such  business,  he  is  estopped  from  asserting 


97  Va.  74,  45  L.  B.  A.  243,  75  Am. 
St.  Rep.  770,  33  S.  E.  382. 

90  State  Bank  of  Chicago  v.  Idaho- 
Oregon  Light  &  Power  Co.,  219  Fed. 
583. 

91  See  §§  2325,  2326,  supra;  Fryer  v. 
Wiedemann,  148  Ky.  379,  39  L.  E.  A. 
(N.  S.)  1011,  146  S.  W.  752;  PoweU 
Bros.  v.  McMullan  Lumber  Co.,  153 
N.  C.  52,  68  S.  E.  926;  Harle-Haas 
Drug  Co.  v.  Bogers  Drug  Co.,  19  Wyo. 
35,  Ann.  Caa.  1913  E  181,  113  Pac. 
791. 

Where  a  director  had  no  beneficial 
interest  in  a  corporation,  and  did  not 
act  or  advise  with  reference  to  finan- 
cial or  business  affairs,  a  chattel  mort- 
gage executed  to  him  when  the  cor- 
poration was  solvent  to  secure  bona 
fide  debts,  was  executed  in  good  faith. 
Harle-Haas  Drug  Co.  v.  Bogers  Drug 
Co.,  19  Wyo.  35,  Ann.  Caa.  1913  E  181, 
113  Pac.  791. 

In  Bichardson  v.  Green,  133  U.  S. 
30,  33  L.  Ed.  516,  it  is  said:  "While 
the  relations  of  a  party  towards  a  cor- 
poration as  a  director  and  officer,  or  as 
its  principal  stockholder,  do  not  pre- 
clude him  from  entering  into  eon- 
tracts  with  it,  from  making  loans  to 


it,  and  from  taking  its  bonds  as  col- 
lateral security,  a  court  of  equity  will 
refuse  to  lend  its  aid  to  their  enforce- 
ment unless  satisfied  that  the  transac- 
tion was  entered  into  in  good  faith 
with  a  view  to  the  benefit  of  the  com- 
pany as  well  as  all  its  creditors,  and 
not  solely  with  a  view  to  his  own  ben- 
efit." 

WRevisal  1905,  §§967,  968;  Powell 
Bros.  v.  McMullan  Lumber  Co.,  153 
N.  C.  52,  68  S.  E.  926. 

The  mere  giving  of  a  mortgage  to  a 
director  upon  substantially  all  of  the 
corporation 's  property  to  secure  a  past 
and  present  indebtedness  nearly  equal 
in  amount,  raises  no  presumption  of 
insolvency  in  fact  at  the  date  of  the 
deed.  Powell  Bros.  v.  McMullan  Lum- 
ber Co.,  153  N.  C.  52,  68  S.  E.  926. 

Under  Bevisal  1905,  H  967,  968, 
requiring  the  filing  of  a  schedule  of 
preferred  debts  by  a  corporation,  it 
must  appear  that  the  grantor  is  in- 
solvent, that  the  debts  secured  are 
pre-existent  to  the  mortgage  or  assign- 
ment, and  that  there  are  other  cred- 
itors. Powell  Bros.  v.  McMullan  Lum- 
ber Co.,  153  N.  C.  52,  68  S.  E.  926. 
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a  claim  as  creditor  and  in  competition  with  other  creditors  on  the 
ground  that  he  has  loaned  money  to  the  corporation.93 

§  5146.  —  Bole  prohibiting  preferences  after  insolvency.  When  a 
corporation  becomes  insolvent  and  can  no  longer  continue  in  busi- 
ness, the  directors  and  other  managing  officers  occupy  a  fiduciary 
relation  towards  creditors  by  reason  of  their  position  and  their  cus- 
tody of  the  assets,  and  they  cannot,  by  conveyance,  mortgage,  pledge, 
confession  of  judgment,  or  otherwise  secure  to  themselves,  as  credi- 
tors, any  preference  or  advantage  over  other  creditors,  but  the  most 
that  they  can  claim  is  the  right  to  come  in  and  share  pro  rata  with 
the  other  creditors  in  the  distribution  of  the  assets.9*  This  is  the 
rule  sustained  by  the  great  weight  of  authority,  and  the  fiduciary 


Lehigh  &  F.  Coal  Co.,  64  Fed.  497; 
Sutton  Mfg.  Co.  v.  Hutchinson,  63 
Fed.  496;  Consolidated  Tank  Line  Co. 
v.  Kansas  City  Varnish  Co.,  45  Fed. 
7;  Howe,  Brown  &  Co.  v.  Sanford 
Fork  &  Tool  Co.,  44  Fed.  231;  Consol- 
idated Tank-Line  Co.  v.  Kansas  City 
Varnish  Co.,  43  Fed.  204;  Adams  v. 
Kehlor  Milling  Co.,  36  Fed.  212,  213; 
Adams  v.  Kehlor  Milling  Co.,  35  Fed. 
433;  Corbett  v.  Woodward,  5  Sawy. 
403,  417,  Fed.  Cas.  No.  3,223. 

Arkansas.  Hornor  v.  New  South 
Oil  Mill,  130  Ark.  551,  197  S.  W. 
1163. 

California.  Title  Insurance  &  Trust 
Co.  v.  California  Development  Co., 
171  Cal.  173,  152  Pac.  542;  Bonney  v. 
Tilley,  109  Cal.  346,  42  Pac.  439;  Nix- 
on v.  Goodwin,  3  Cal.  App.  358,  85 
Pac  169. 

Georgia.  Jefferson  Banking  Co.  v. 
Trustees  of  Martin  Institute,  146  Ga. 
383,  91  S.  E.  463;  Tatum  v.  Leigh,  136 
Ga.  791,  Ann.  Cas.  1912  D  216,  72  S. 
E.  236;  Jones  v.  Ezell,  134  Ga.  553, 
68  S.  E.  303;  Monroe  Mercantile  Co. 
v.  Arnold,  108  Ga.  449,  34  S.  E.  176; 
Atlas  Tack  Co.  v.  Macon  Hardware 
Co.,  101  Ga.  391,  29  S.  E.  27;  Milledge- 
ville  Banking  Co.  v.  Mclntyre  Alli- 
ance Store,  98  Ga.  503,  25  S.  E.  567; 
Lowry  Banking  Co.  v.  Empire  Lumber 
Co.,  91  Ga.  624,  17  S.  E.  968. 


Cantor  v.  Baltimore  Overall  Mfg. 
Co.,  121  Md.  65,  87  Atl.  1115. 

Evidence  held  to  show  that  money 
was  contributed  as  an  addition  to  the 
capital  of  a  company,  and  that  a 
claimant  was  a  stockholder  and  not  a 
creditor  of  the  insolvent  company. 
Cantor  v.  Baltimore  Overall  Mfg.  Co., 
121  Md.  65,  87  Atl.  1115. 

Evidence  held  to  show  that  a  claim- 
ant contributed  money  as  additional 
capital  to  a  corporation,  and  as  a 
stockholder,  and  the  fact  that  the  wit- 
nesses used  the  terms  "the  business,9' 
lt holding  shares,"  "partners,"  and 
"  partnership, "  when  they  meant 
' '  corporation ' '  and  ' '  stockholders, ' ' 
would  not  change  the  situation. 
Cantor  v.  Baltimore  Overall  Mfg.  Co., 
121  Md.  65,  87  Atl.  1115. 

•4  United  State*.  Sanford  Fork  & 
Tool  Co.  v.  Howe,  Brown  &  Co.,  157 
U.  8.  312,  39  L.  Ed.  713;  State  Bank 
of  Chicago  v.  Idaho-Oregon  Light  & 
Power  Co.,  219  Fed.  583;  Martin  v. 
Chambers,  214  Fed.  769;  Jackson  v. 
8edgwiek,  189  Fed.  508;  Asheville 
Lumber  Co.  v.  Hyde,  172  Fed.  730; 
Richards  v.  Haliday,  92  Fed.  798; 
Northwestern  Mut.  Life  Ins.  Co.  v. 
Cotton  Exchange  Real-Estate  Co.,  70 
Fed.  155;  Bosworth  v.  Jacksonville 
Nat.  Bank,  64  Fed.  615;  Wisconsin 
Marine    &    Fire    Ins.    Co.'s   Bank   v. 
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relation  occupied  by  the  officers  results  from  their  duty  to  wind  up 
the  affairs  of  an  insolvent  corporation  and  pay  the  debts  incurred. 
As  was  said  in  one  case,  "while  the  directors  and  officers  of  a  cor- 
poration, solvent  or  insolvent,  are  not  in  any  proper  sense  the  trus- 
tees of  the  creditors,  they  do  occupy  a  relation  to  them  demanding 
the  utmost  good  faith  on  their  part  in  the  handling  of  the  corpora- 
tion assets.  To  their  honest  and  fair  dealing  with  the  property,  and 
to  their  just  and  prudent  management  of  the  business,  the  creditors 

Idaho.     Wilson   v.   Baker   Clothing      48  Atl.   121;   Clay  v.  Towle,  78  Me. 


Co.,  25  Idaho  378,  50  L.  R.  A,  (N.  S.) 
239,  137  Pac.  896. 

Illinois.  Off  v.  Jaek,  204  111.  79,  68 
N.  E.  427;  Rockford  Wholesale  Gro- 
cery Co.  v.  Standard  Grocery  &  Meat 
Co.,  175  111.  89,  67  Am.  St.  Rep.  205, 
51  N.  E.  642;  Gottlieb  v.  Miller,  154 
111.  44,  39  N.  E.  992,  modifying  47  111. 
App.  588;  Atwater  v.  American  Exch. 
Nat.  Bank  of  Chicago,  152  HI.  605,  38 
N.  E.  1017,  rev'g  40  111.  App.  501; 
Roseboom  v.  Whittaker,  132  HI.  81,  23 
N.  E.  339;  Beach  v.  Miller,  130  111. 
162,  17  Am.  St.  Rep.  291,  22  N.  E.  464, 
rev'g  23  111.  App.  151;  Moody  v.  Chi- 
cago Title  &  Trust  Co.,  126  111.  App. 
68;  Rokker  v.  J.  W.  Butler  Paper  Co., 
88  111.  App.  278;  Mayr  v.  Hodge  & 
Homer  Co.,  78  111.  App.  556.  See 
§  5146,  infra. 

Kansas.  Chicago  &  A.  Bridge  Co. 
v.  Fowler,  55  Kan.  17,  39  Pac.  727; 
Hays  v.  Citizens'  Bank,  51  Kan.  535, 
33  Pac.  318.    See  §  5147,  infra. 

Kentucky.  Bastin  v.  Given 's 
Adm'x,  170  Ky.  201,  185  S.  W.  835; 
Fryer  v.  Wiedemann,  148  Ky.  379,  39 
L.  R.  A.  (N.  S.)  1011,  146  S.  W.  752; 
Hazelhurst  Lumber  Co.  v.  Carlisle 
Mfg.  Co.,  130  Ky.  1,  112  S.  W.  834. 

Louisiana.  In  re  Pleasant  Hill  Lum- 
ber Co.,  126  La.  743,  52  So.  1010;  Ca- 
hill  v.  People's  Slaughter  House  & 
Refrigerating  Co.,  47  La.  Ann.  1483, 
17  So.  784. 

Maine.  Woodman  v.  Butterfield,  116 
Me.  241,  101  Atl.  25;  Pride  v.  Pride 
Lumber  Co.,  109  Me.  452,  84  Atl. 
989;  Symonds  v.  Lewis,  94  Me.  501, 


86,  2  Atl.  852. 

Maryland.  Bear  Creek  Lumber  Co. 
v.  Second  Nat.  Bank  of  Cumberland, 
120  Md.  566,  87  Atl.  1084;  James  Clari 
Co.  v.  Colton,  91  Md.  195,  49  L.  R.  A. 
698,  46  Atl.  386. 

Minnesota,  Taylor  v.  Mitchell,  80 
Minn.  492,  83  N.  W.  418. 

Mississippi.  Lamb  v.  Russell,  81 
Miss.  382,  32  So.  916;  King  v.  Woold- 
ridge,  78  Miss.  179,  28  So.  824;  Love 
Mfg.  Co.  v.  Queen  City  Mfg.  Co., 
74  Miss.  290,  20  So.  146. 

Missouri.    See  §  5146,  n.  6,  infra. 

Nebraska.  Williams  v.  Turner,  63 
Neb.  575,  88  N.  W.  668;  Reynolds  v. 
Smith,  60  Neb.  197,  82  N.  W.  627; 
See"ds  Dry-Plate  Co.  v.  Heyn  Photo- 
Supply  Co.,  57  Neb.  214,  77  N.  W.  660; 
Stough  v.  Ponca  Mill  Co.,  54  Neb.  500, 
74  N.  W.  868;  Wyman  v.  Williams,  53 
Neb.  670,  74  N.  W.  48;  Campbell 
Printing  Press  &  Manufacturing  Co. 
v.  Marder,  Luse  &  Co.,  50  Neb.  283,  61 
Am.  St.  Rep.  573,  69  N.  W.  774;  Till- 
son  v.  Downing,  45  Neb.  549,  63  N.  W. 
836;  Ingwersen  v.  Edgecombe,  42  Neb. 
740,  60  N.  W.  1032. 

New  Hampshire.  Smith  v.  Putnam, 
61  N.  H.  632;  Richards  v.  New  Hamp- 
shire Ins.  Co.,  43  N.  H.  263. 

Now  Jersey.  Taylor  v.  Gray,  59  N. 
J.  Eq.  621,  44  Atl.  668;  Savage  v.  Mil- 
ler, 56  N.  J.  Eq.  432,  39  Atl.  665,  36 
Atl.  578;  Mallory  v.  Kirkpatrick,  54 
N.  J.  Eq.  50,  33  Atl.  205;  Montgomery 
v.  Phillips,  53  N.  J.  Eq.  203,  31  Atl. 
622;  Tennant  v.  Appleby  (N.  J.  Ch.), 
41  Atl.  110.     Compare  Whittaker  v. 
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must  look  for  their  continued  security.  As  in  the  case  of  others 
occupying  a  fiduciary  position,  they  cannot  innocently  sacrifice  the 
interest  of  those  who  trust  them  to  their  own  personal  advantage.  As 
managers  of  the  corporation  and  its  property,  they  owe  a  duty  to 
those  dealing  with  them,  which  they  violate  when,  to  the  detriment 
of  those  who  confide  in  them,  they  make  themselves  preferred  benefi- 
ciaries in  the  disposition  of  assets  which,  without  such  preference, 
would  be  available  alike  to  all  creditors.  They  hold  in  their  hands 
the  property  of  the  corporation  to  which  creditors  must  look  for  sat- 
isfaction of  their  claims,  and  come  within  the  just  principle  that 
one  who  has  possession  and  control  of  property  for  the  benefit  of  oth- 
ers beside  himself  may  not  dispose  of  it  for  his  own  special  advan- 
tage, to  the  injury  of  others,  for  whom  it  is  also  held. ' '  *■  Similar 
statements  are  found  in  other  cases,96  and  the  rule  is  recognized  even 


Amwell  Nat.  Bank,  52  N.  J.  Eq.  400, 
29  Atl.  203.  Statutory  prohibition 
against  preferences,  see  §  5128,  supra. 

North  Carolina.  Wall  v.  Bothrock, 
171  N.  C.  388,  88  S.  E.  633;  Powell 
Bros.  v.  McMullan  Lumber  Co.,  153 
N.  C.  52,  68  S.  E.  926;  Edwards  v. 
Snow  Hill  Supply  Co.,  150  N.  C.  171, 
63  S.  E.  742;  Graham  v.  Carr,  130  N. 
C.  271,  41  S.  E.  379;  Httl  v.  Pioneer 
Lumber  Co.,  113  N.  C.  173,  21  L.  B. 
A.  560,  37  Am.  St.  Bep.  621,  18  S.  E. 
107. 

Oklahoma.  Union  Coal  Co.  v.  Wool- 
ey,  54  Okla.  391,  154  Pac.  62. 

Pennsylvania.    See  §  5147,  infra. 

Bhode  Island.  Olney  v.  Conanicnt 
Land  Co.,  16  B.  I.  597,  5  L.  B.  A.  361, 
27  Am.  St.  Bep.  767,  18  Atl.  181. 

Sooth  Dakota.  Keyes  v.  Blue  Bell 
Medicine  Co.,  34  S.  D.  297,  148  N.  W. 
505;  Adams  k  Westlake  Co.  v.  Dey- 
ette,  8  a  D.  119,  31  L.  B.  A.  497,  59 
Am.  St.  Bep.  751,  65  N.  W.  471. 

Tennessee.  Brown  v.  Morristown 
Co-Operative  Stove  Co.  (Tenn.  Ch. 
App.),  42  8.  W.  161. 

Utah.  Noble  Mercantile  Co.  v. 
Mount  Pleasant  Equitable  Co-Opera- 
tive Inst.,  12  Utah  213,  42  Pac.  869. 
Compare  National  Bank  of  Bepublic 
v.  George  M.  Scott  &  Co.,  18  Utah  400, 
55  Pac.  374. 


Washington.  Bonald  v.  Schoenfeld, 
94  Wash.  238,  162  Pac.  43. 

West  Virginia.  Arnold  v.  Knapp, 
75  W.  Va.  804,  84  S.  E.  895;  Elliott 
v.  Farmers'  Bank  of  Philippi,  61  W. 
Va.  641,  57  S.  E.  242. 

Wisconsin.  Slack  v.  Northwestern 
Nat.  Bank,  103  Wis.  57,  74  Am.  St. 
Rep.  841,  79  N.  W.  51;  Bowe  v.  Leut- 
hold,  101  Wis.  242,  77  N.  W.  153; 
Hinz  v.  Van  Dusen,  95  Wis.  503,  70 
N.  W.  657;  Haywood  v.  Lincoln  Lum- 
ber Co.,  64  Wis.  639,  26  N.  W.  184. 
Compare  South  Bend  Chilled  Plow  Co. 
v.  George  C.  Cribb  Co.,  97  Wis.  230, 
72  N.  W.  749. 

Wyoming.  Harle-Haas  Drug  Co.  v. 
Bogers  Drug  Co.,  19  Wyo.  35,  Ann. 
Cas.  1913  E  181,  113  Pac.  791. 

England.  Tennant  v.  Appleby  (N. 
J.  Ch.),  9  Am.  &  Eng.  Corp.  Cas.  (N. 
S.)  209-212  (s.  c.  41  Atl.  110). 

BfiKellam  J.,  in  Adams  &  Westlake 
Co.  v.  Deyette,  8  S.  D.  119,  31  L.  B. 
A.  497,  59  Am.  St.  Bep.  751,  65  N.  W. 
471.  See  State  Bank  of  Chicago  v. 
Idaho-Oregon  Light  &  Power  Co.,  219 
Fed.  583;  Union  Coal  Co.  v.  Wooley, 
54  Okla.  391,  154  Pac.  62;  Olney  v. 
Conanicut  Land  Co.,  16  B.  I.  597,  5 
L.  B.  A.  361,  27  Am.  St.  Bep.  767, 
18  Atl.  181. 

96 "While  directors  of  corporations 
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in  states  where  corporations  have  the  right  to  prefer  creditors.97  The 
denial  of  the  right  of  directors  of  an  insolvent  corporation  to  obtain 
a  preference  by  way  of  security  or  payment  of  debts  due  them  by  the 
corporation  is  not  as  a  rule  founded  upon  the  trust-fund  doctrine, 
but  upon  the  theory  that  it  is  inequitable  that  a  director,  whose  posi- 
tion as  to  knowledge  of  conditions  and  power  to  act  for  the  corpora- 
tion gives  him  an  advantage,  should  be  permitted  to  protect  his  own 


are  not  trustees  in  a  technical  sense, 
there  is  yet  no  doubt  but  that  they 
occupy  a  fiduciary  position  towards 
stockholders  and  creditors  of  the  cor- 
poration, and  that  they  come  within 
the  designation  of  persons  filling  a 
fiduciary  relationship.  In  fact,  they 
hold  a  position  of  the  highest  trust, 
and  will  therefore  be  required  to  ex- 
ecute it  with  the  utmost  fidelity.  This 
being  so,  it  is  plain  that  the  defend- 
ants could  not  use  their  official  posi- 
tion to  advance  their  individual  in- 
terests." Smith  v.  Putnam,  61  N.  H. 
632. 

"While  a  corporation  remains  sol- 
vent, we  perceive  no  reason  why  a 
director,  with  the  knowledge  of  the 
stockholders,  may  not  deal  with  the 
corporation,  loan  it  money,  take  se- 
curity or  buy  property  of  it,  in  like 
manner  as  a  stranger;  but  whether  a 
director  in  an  insolvent  corporation 
may  purchase  the  assets  in  payment  of 
a  debt,  and  thus  secure  a  preference 
over  other  creditors  presents  a  differ- 
ent question.  So  long  as  a  corporation 
remains  solvent,  its  directors  are 
agents  or  trustees  for  the  sharehold- 
ers. They  owe  no  duties  or  obligations 
to  others.  But  the  moment  a  corpora- 
tion becomes  insolvent,  its  directors 
occupy  a  different  relation.  The  as- 
sets of  the  corporation  must  then  be 
regarded  as  a  trust  fund  for  the  pay- 
ment of  all  its  creditors,  and  the  di- 
rectors occupy  the  position  of  trustees, 
and,  a  fiduciary  relation  then  existing, 
they  may,  with  propriety,  be  prohib- 
ited from  purchasing  the  trust  prop- 
erty.' '    Beach  v.  Miller,  130  HI.  162, 


17   Am.  St.  Bep.  291,  22   N.   E.  464, 
rev'g  23  111.  App.  151.      See  also  01 
ney  v.  Gonanicut  Land  Co.,  16  B.  I. 
597,  5  L.  B.  A.  361,  27  Am.  St.  Bep. 
767, 18  AtL  181. 

"In  the  management,  therefore,  of 
the  property,  after  the  failure  of  the 
corporation,  the  governing  body  of 
officers  thereof  are  charged  with  the 
duty  of  conducting  its  affairs  strict- 
ly in  the  interest  of  its  existing  cred- 
itors; and  it  would  be  a  breach  of  such 
trust  for  them  to  undertake  to  give 
any  one  of  its  members  any  advan- 
tage over  any  other  creditor  in  se- 
curing the  payment  of  his  debts  in 
preference  to  all  others."  Monroe 
Mercantile  Co.  v.  Arnold,  108  Ga.  449, 
34  S.  E.  176. 

"But,  when  the  corporation  is  in- 
solvent its  directors  who  are  its  cred- 
itors cannot  secure  to  themselves  any 
advantage  ox  preference  over  other 
creditors.  They  cannot  take  advan- 
tage then  of  their  fiduciary  relation, 
and  deal  directly  with  themselves,  to 
the  injury  of  others  in  equal  right. 
If  they  do,  equity  will  set  aside  the 
transaction  at  the  suit  of  creditors  of 
the  corporation  or  their  representa- 
tives, without  reference  to  the  ques- 
tion of  any  actual  fraudulent  intent 
on  the  part  of  the  directors,  for 
the  right  of  the  creditors  does  not  de- 
pend upon  fraud  in  fact,  but  upon  the 
violation  of  the  fiduciary  relation  of 
the  directors."  Taylor  v.  Mitchell, 
80  Minn.  492,  83  N.  W.  418. 

Vf  Wilson  v.  Baker  Clothing  Co., 
25  Idaho  378,  50  L.  B.  A.  (N,  S.)  239, 
137  Pac.  896. 
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claim  to  the  detriment  of  others  at  a  time  when  it  is  apparent  that 
all  the  unsecured  debts  of  the  corporation  are  equally  in  peril,  and 
that  all  of  them  cannot  be  paid.98 

§  8146.  —  Eule  permitting  preferences.  In  spite  of  the  well-estab- 
lished rule  prohibiting  preferences  to  officers,  a  considerable  number 
of  decisions  will  be  found  holding  that  an  insolvent  corporation  may 
prefer  its  own  directors  or  other  officers,  if  they  are  bona  fide  credi- 
tors and  the  transaction  is  free  from  actual  fraud,  or  holding  that 
the  fact  that  a  preference  inures  to  the  benefit  of  officers  or  directors 
does  not  make  it  invalid."     A  considerable  portion  of  such  deci- 


MHarle-Haas  Drug  Co.  v.  Rogers 
Drug  Co.,  19  Wyo.  35,  Ann.  Cas.  1913 
£  181,  113  Pae.  791. 

The  rule  prohibiting  preferences  re- 
pudiates the  theory  that  while  a  cor- 
poration is  a  going  concern,  without 
contemplating  a  cessation  of  business 
or  a  winding  up  of  its  affairs,  whether 
in  fact  insolvent  or  not,  a  trust  at- 
taches to  its  property  preventing  the 
disposition  thereof  in  good  faith. 
Harle-Haas  Drug  Co.  v.  Eogers  Drug 
Co.,  19  Wyo.  35,  Ann.  Cas.  1913  E  181, 
113  Pac.  791. 

» United  States.  Sanford  Fork  ft 
Tool  Co.  v.  Howe,  Brown  ft  Co.,  157 
U.  S.  312,  39  L.  Ed.  713;  Gould  v. 
Little  Bock,  M.  B.  ft  T.  By.  Co.,  52 
Fed.  680.  See  also  Brown  v.  Grand 
Bapids  Parlor  Furniture  Co.,  58  Fed. 
286,  22  L.  B.  A.  817. 

Alabama.  Anderson  v.  Bullock 
County  Bank,  122  Ala.  275,  25  So.  523; 
Corey  v.  Wadsworth,  118  Ala.  488,  44 
L.  B.  A.  766,  25  So.  503.  Compare 
Berney  Nat.  Bank  v.  Guyon,  111  Ala. 
491,  20  So.  520;  Globe  Iron  Roofing  ft 
Corrugating  ft  C.  Co.  v.  Thacher,  87 
Ala.  458,  6  So.  366. 

Arkansas.  Worthen  v.  Griffith,  59 
Ark.  562,  43  Am.  St.  Rep.  50,  28 
8.  W.  286. 

Connecticut.  Smith  v.  Skeary,  47 
Conn.  47. 

Illinois.  Blair  v.  Illinois  Steel  Co., 
159  111.  350,  31  L.  B.  A.  269,  42  N.  E. 
895,  modifying  53  111.  App.  314. 


Tndiana.  Nappanee  Canning  Co.  v. 
Reid,  Murdoch  ft  Co.,  159  Ind.  614,  59 
L.  B.  A.  199,  64  N.  E.  870, 1115;  Lever- 
ing v.  Bimel,  146  Ind.  545,  45  N.  E. 
775;  Henderson  v.  Indiana  Trust  Co., 
143  Ind.  561,  40  N.  E.  516;  First  Nat. 
Bank  of  Crawfordsville  v.  Dovetail 
Body  ft  Gear  Co.,  143  Ind.  550,  52  Am. 
St.  Bep.  435,  40  N.  E.  810;  Fricke 
v.  Angemeier,  53  Ind.  App.  140,  101 
N.'  E.  329;  City  Nat.  Bank  v.  Goshen 
Woolen  Mills  Co.,  35  Ind.  App.  562,  69 
N.  E.  206. 

Iowa*  Rollins  v.  Shaver  Wagon  ft 
Carriage  Co.,  80  Iowa  380,  20  Am.  St. 
Bep.  427,  45  N.  W.  1037;  Warfield  v. 
Marshall  Co.  Canning  Co.,  72  Iowa  666, 
2  Am.  St.  Bep.  263,  34  N.  W.  467; 
Garrett  v.  Burlington  Plow  Co.,  70 
Iowa  697,  59  Am.  Bep.  461,  29  N. 
W.  395;  Farmers'  ft  Mechanics'  Bank 
of  Lineville  v.  Wasson,  48  Iowa  336, 
30  Am.  Bep.  398;  Buell  v.  Buckingham 
ft  Co.,  16  Iowa  284,  85  Am.  Dec.  516. 
See  infra,  this  section. 

Massachusetts.  Sargent  v.  Webster, 
13  Mete.  497,  46  Am.  Dec.  743.  But 
see  Atherton  v.  Emerson,  199  Mass. 
199,  85  N.  E.  530. 

Michigan.  Campau  v.  Detroit  Driv- 
ing Club,  135  Mich.  575,  98  N.  W. 
267;  Bank  of  Montreal  v.  J.  E.  Potts 
Salt  ft  Lumber  Co.,  90  Mich.  345,  51 
N.  W.  512.  The  fact  that  a  creditor 
preferred  is  a  director,  does  not  make 
the  preference  void,  though  the  cor- 
poration is  insolvent,  but  requires  that 
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sions  has  been  handed  down  in  jurisdictions  where  the  contrary 
rule  is  now  well  established  by  later  holdings.  A  number  of  the  late 
decisions  illustrate  a  harmful  tendency  of  some  courts  to  guarantee 
the  payment  of  claims  of  officers  of  insolvent  corporations  in  spite  of 
the  existence  of  other  claims.  In  general,  the  rule  is  subject  to  the 
exception  that  the  transaction  shall  be  effected  when  the  corporation 
is  represented  by  other  officers  or  by  the  stockholders,1  although  some 
decisions  disregard  even  this  prerequisite.2 

The  matter  is  of  such  importance  as  to  justify  an  analysis  of  the  de- 
cisions. It  will  be  found  that  some  of  the  holdings  result  from  the 
enactment  of  statutes  on  the  subject,  or  because  of  the  fact  that 
the  corporation  was  not  insolvent.8  Other  decisions  state  generally  the 


the  circumstances  of  the  conveyance 
and  its  good  faith  be  subjected  to 
close  scrutiny.  El  Cajon  Portland 
Cement  Co.  v.  Robert  P.  Wentz  En- 
gineering Co.,  165  Fed.  619. 

Missouri.  Shields  v.  Hobart,  172 
Mo.  491,  95  Am.  St.  Rep.  529,  72  S. 
W.  669;  State  v.  Manhattan  Rubber 
Mfg.  Co.,  149  Mo.  181,  50  S.  W.  321; 
Butler  v.  Harrison  Land  ft  Mining 
Co.,  139  Mo.  467,  61  Am.  St.  Rep.  464, 
41  S.  W.  234;  Schufeldt  v.  Smith,  131 
Mo.  280,  29  L.  B.  A.  830,  52  Am.  St. 
Bep.  628,  31  S.  W.  1039.  Compare  La 
Grange  Butter  Tub  Co.  v.  National 
Bank  of  Commerce,  122  Mo.  154,  43 
Am.  St.  Bep.  558,  26  S.  W.  710. 

South  Carolina.  Central  Bailroad  ft 
Banking  Co.  v.  Claghorn,  1  Speer  Eq. 
545. 

Vermont.  Whitwell  v.  Warner,  20 
Vt.  425. 

Virginia.  Planters '  Bank  v.  Whittle, 
78  Va.  737;  Burr's  Ex'r  v.  McDonald, 
3  Gratt.  215. 

West  Virginia.  Hulings  v.  Hulings 
Lumber  Co.,  38  W.  Va.  351,  18  S.  E. 
620;  Hope  v.  Valley  City  Salt  Co.,  25 
W.  Va.  789.  See  later  decisions  supra, 
note  95,  prohibiting  preferences. 

England.  In  re  Wincham  Ship- 
Building,  Boiler  ft  Salt  Co.,  9  Ch.  Div. 
322. 

1  See  §  2332  et  seq.,  supra;  Savage 
v.  Miller,  56  N.  J.  Eq.  432,  39  Atl. 


665,  36  Atl.  578.  And  see  Bickerson 
Roller-Mill  Co.  v.  Parrell  Foundry  ft 
Machine  Co.,  75  Fed.  554. 

*  In  Alabama,  it  has  been  held  that 
a  transfer  of  property  by  an  insolvent 
corporation  to  one  of  its  officers  in 
payment  of  a  bona  fide  debt  is  valid, 
although  the  officer  so  preferred  may 
have  participated  in  and  controlled 
the  directors'  meeting  at  which  the 
transfer  was  authorized.  Corey  v« 
Wadsworth,  118  Ala.  488,  44  L.  B.  A. 
766,  25  So.  503. 

In  this  case  the  transfer  was  held 
fraudulent,  however,  on  the  ground 
that  there  was  a  collusive  transfer  of 
property  exceeding  in  value  the 
amount  actually  due  from  the  corpora- 
tion. Corey  v.  Wadsworth,  118  Ala. 
488,  44  L.  B.  A.  766,  25  So.  503. 

•  In  Sanford  Fork  ft  Tool  Co.  v. 
Howe,  Brown  ft  Co.,  157  U.  S.  312,  39 
L.  Ed.  713,  the  court  rests  its  ruling 
upon  the  facts  that  when  the  mortgage 
was  executed  the  corporation  was  not 
insolvent;  that  it  was  believed  by  all 
the  parties  at  the  time  to  be  solvent, 
and  was  in  fact  solvent,  if  the  assets 
were  worth  as  much  as  they  cost;  that 
it  was  a  going  concern,  intended  to 
continue  in  business,  and  did  in  fact 
continue  for  some  months  in  the  ordi- 
nary way,  and  paid  $30,000  indebted- 
ness, other  than  that  secured,  in  the 
usual  course  of  business.     The  court 
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right  to  prefer  creditors,  and  are  cited  in  support  of  the  right  to 
prefer  officers,  when  the  facts  of  the  case  show  that  the  preferred 
creditor  was  simply  a  stockholder,4  or  when  the  right  to  prefer  offi- 
cers is  not  decided.6  In  some  states,  there  is  a  conflict  of  decision, 
with  the  later  cases  sustaining  the  right  to  prefer  officers,6  or  denying 


expressly  holds  that  the  rule  that  di- 
rectors may  not  take  advantage  of 
their  position  and  power  to  secure 
personal  advantage  to  themselves  has 
no  application  to  the  facts  of  that 
ease.  The  ease  was  reversed  upon 
appeal  from  the  Circuit  Court  (44 
Fed.  231),  the  Circuit  Court  having 
found  that  the  corporation  was  ' '  deep- 
ly insolvent,"  its  debts  far  in  excess 
of  its  assets.  This  case,  though  cited 
as  authority  for  the  rule  permitting 
preferences,  is  in  fact  in  accord  with 
the  weight  of  authority  prohibiting 
such  preferences. 

In  Peters  v.  Bain,  133  U.  S.  670,  33 
L.  Ed.  696,  the  court  accepted  the 
construction  given  a  state  statute 
against  fraudulent  conveyances  by 
the  Supreme  Court  of  Appeals  of  Vir- 
ginia as  controlling.  The  right  of  a 
corporate  officer  to  prefer  himself  to 
the  exclusion  of  other  creditors  was 
not  presented. 

In  Central  Railroad  ft  Banking  Co. 
v.  Claghorn,  1  Speer  Eq.  (S.  C.)  545, 
the  court  did  not  find  that  the  cor- 
poration was  insolvent  when  the  mort- 
gages were  given,  but  states  in  the 
opinion  that  it  cannot  be  said  that  the 
company  was  actually  insolvent  when 
the  mortgages  were  given,  or  that 
they  were  given  as  a  means  of  wind- 
ing up.  The  case  depended  mainly  on 
a  statute  of  that  state. 

4  In  Beichwald  v.  Commercial  Hotel 
Co.,  106  111.  439,  it  is  held  that  the 
fact  that  a  creditor  is  a  stockholder 
does  not  debar  him  from  obtaining 
security  for  debts  due  to  himself  to 
the  exclusion  of  other  creditors. 

In  the  same  state  it  is  held  that,  if 
directors  are  creditors  they  cannot  se- 


cure any  advantage  or  preference  in 
the  payment  of  their  claims  at  the  ex- 
pense of  other  creditors.  Bockford 
Wholesale  Grocery  Co.  v.  Standard 
Grocery  ft  Meat  Co.,  175  111.  89,  67 
Am.  St.  Bep.  205,  51  N.  E.  642;  Beach 
v.  Miller,  130  111.  162,  17  Am.  St.  Bep. 
291,  22  N.  E.  464,  rev'g  23  I1L  App. 
151. 

In  Sargeant  v.  Webster,  13  Mete. 
(Mass.)  497,  46  Am.  Dec.  743,  it  is 
held  that  a  corporation  may  prefer 
creditors,  but  in  that  case  Sargeant 
was  not  an  officer  or  director,  but 
simply  a  stockholder.  Massachusetts 
now  has  a  statute  restricting  the  right 
of  insolvents  to  prefer  themselves. 

ftCatlin  v.  Eagle  Bank,  6  Conn. 
233,  simply  decides  that  preferences 
may  be  made.  No  question  was  made 
as  to  the  right  6f  directors  to  prefer 
themselves. 

A  later  case  sustains  the  right  to 
prefer  officers. 

« The  earlier  Alabama  cases  have 
been  overruled  and  preferences  to  of- 
ficers of  an  insolvent  corporation  are 
now  upheld. 

In  Butler  v.  Land  ft  Mining  Co.,  139 
Mo.  467,  61  Am.  St.  Bep.  464,  41  S. 
W.  234,  it  was  held  that  the  three 
directors  of  an  insolvent  corporation, 
who  were  the  sole  stockholders,  might 
prefer  themselves  to  the  exclusion  of 
all  other  creditors. 

In  a  later  ease — State  v.  Bubber 
Mfg.  Co.,  149  Mo.  181,  209,  50  S.  W. 
321 — the  eourt,  speaking  of  the  Butler 
and  other  cases  said:  "But  in  these 
and  in  all  other  cases  that  have  come 
before  this  court  bringing  into  ques- 
tion the  powers  and  duties  of  direc- 
tors, they  have  been  treated  as  trus- 
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it.7  Again,  in  states  adhering  to  the  rule  permitting  preferences, 
decisions  will  be  fonnd  doubting  the  correctness  of  the  rule.8  Also, 
some  of  the  decisions  cited  as  authority  for  the  right  to  prefer  officers 
are  now  contrary  to  the  statutes  of  such  states.9 

§  5147.  —  Rule  permitting  preferences  which  are  fair  and  equi- 
table. In  some  states,  it  is  held  that  a  conveyance  of  property  by  an 
insolvent  corporation  to  an  officer  will  be  carefully  examined  and 
readily  avoided  in  an  appropriate  action  brought  by  the  proper  par- 
ties in  interest  for  the  purpose  of  setting  it  aside.10 

In  Pennsylvania,  the  doctrine  is  that  preferences  to  directors  and 
other  officers  are  valid  if  they  are  fair  and  equitable,  and  if  this  is 
shown,  but  not  otherwise.  The  rule  is  "not  that  a  preference  is  abso- 
lutely void  merely  because  given  by  an  insolvent  corporation  to  an 
officer,  but  that  it  will  be  avoided  if  nothing  further  appear,  while  it 
will  be  sustained  if  the  officer  shows  that  it  was  in  all  respects  fair, 


tecs,  of  whom  the  utmost  good  faith 
was  demanded  and  nothing  has  been 
said  in  any  of  it3  decisions  that  would 
justify  a  director  in  preferring  him- 
self to  the  detriment  of  the  best  in- 
terest of  the  corporation  or  its  stock- 
holders." See  also  Shields  v.  Hobart, 
172  Mo.  491,  95  Am.  St.  Rep.  529,  72 
S.  W.  669. 

That  court  formerly  held  that  di- 
rectors could  not  prefer  themselves. 
Suddath  v.  Gallagher,  126  Mo.  393,  28 
8.  W.  880;  La  Grange  Butter  Tub  Co. 
v.  National  Bank  of  Commerce,  122 
Mo.  154,  43  Am.  St.  Rep.  558,  26  8.  W. 
710;  Roan  v.  Winn,  93  Mo.  503,  4  S. 
W.  736. 

The  Court  of  Appeals  of  that  state 
has  followed  the  trust-fund  theory, 
and  denied  the  right  to  make  such 
preferences.  State  v.  Brockman,  39 
Mo.  App.  131;  Kankakee  Woolen  Mills 
Co.  v.  Kampe,  38  Mo.  App.  229;  Wil- 
liams v.  Jones,  23  Mo.  App.  132. 

1  See  decisions  cited  supra  as  to 
rule    in   Illinois    and    West   Virginia. 

•  Warfield  v.  Marshall  County  Can- 
ning Co.,  72  Iowa  666,  2  Am.  St.  Rep. 
263,  34  N.  W.  467;  Garrett  v.  Burling- 
ton Plow  Co.,  70  Iowa  697,  59  Am. 


Rep.  461,  29  N.  W.  395;  and  Farmers' 
&  Mechanics'  Bank  of  Lineville  v. 
Wasson,  48  Iowa  336,  30  Am.  Rep.  398, 
follow  the  case  of  Buell  v.  Bucking- 
ham &  Co.,  16  Iowa  284,  85  Am.  Dec. 
516,  which  holds  that  a  director  cred- 
itor may  be  preferred,  although  Judge 
Cole  states  there  was  no  evidence  that 
the  company  was  insolvent;  but  the 
correctness  of  the  rule  seems  to  be 
doubted  in  Bloom  field  Woolen  Mills 
v.  State  Bank  of  Bloomfield,  101  Iowa 
181,  70  N.  W.  115.  See  also  Singer 
Piano  Co.  v.  Barnard,  Walker  &  Co., 
113  Iowa  664,  83  N.  W.  725. 

•  Worthen  v.  Griffith,  59  Ark.  562, 
43  Am.  St.  Rep.  50,  28  S.  W.  286, 
follows  the  Iowa  cases,  but  Arkansas 
now  by  statute  .forbids  preferences 
by  insolvent  corporations. 

Massachusetts  also  has  a  statute 
prohibiting  an  insolvent  from  prefer- 
ring itself. 

10  Webb  v.  Rockefeller,  66  Kan.  160, 
71  Pac.  283.  Other  decisions  of  this 
state  prohibit  preferences  to  officers. 
See  §  5145,  supra. 

Transactions  whereby  security  is 
given  to  a  director  will  usually  be 
closely    scrutinized    by    a    court    of 
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just  when  viewed  in  the  light  of  all  the  circumstances,  and  not  col- 
lusive out  of  the  purpose  of  mere  favor.  In  other  words,  where  an 
officer  or  director,  who  is  a  creditor  of  an  insolvent  corporation,  man- 
ages to  have  his  claim  preferred  over  those  of  other  creditors  whose 
debts  are  equally  meritorious,  the  presumption  of  equity  is  that  he 
has  taken  an  unfair  advantage  of  his  special  knowledge  and  special 
power  to  save  himself  to  their  prejudice ;  and,  if  he  would  escape  the 
consequence  of  this  presumption,  and  hold  his  preference,  he  must 
rebut  it  by  showing  that  the  circumstances  of  the  transaction  make 
it  just  and  right  that  he  should  be  paid  before  the  other  creditors. "  n 
The  rule  is  similar  to  that  of  some  states  which  permit  preferences. 
According  to  this  doctrine,  the  court  has  sustained  a  pledge  of  the 
goods  of  an  insolvent  corporation  to  one  of  its  directors  for  contem- 
poraneous and  future  advances  actually  made  upon  the  faith  of  the 
pledge,12  and  a  confession  of  judgment  in  favor  of  a  creditor  upon 
notes  indorsed  by  the  directors,18  as  well  as  a  judgment  note  given 
by  an  insolvent  corporation  to  its  treasurer  two  months  before  the 
appointment  of  a  receiver,  for  money  then  advanced  by  him  to  it, 


equity,  and  to  be  sustained,  the  proof 
must  show  satisfactorily  that  the 
transaction  was  entered  into  in  good 
faith.  Harle-Haas  Drug  Go.  v.  Rogers 
Drug  Co.,  19  Wyo.  35,  Ann.  Cas.  1913 
E  181,  113  Pac.  791. 

11  Hill  v.  Standard  Tel.  Mfg.  Co., 
198  Pa.  St.  446,  48  Atl.  432.  See  also 
Page  v.  Moore,  239  Pa.  285,  86  Atl. 
855;  Creighton  v.  Scranton  Lace  Cur- 
tain  Mfg.  Co.,  191  Pa.  St.  231,  43  Atl. 
134;  Finch  Mfg.  Co.  v.  Stirling  Co., 
187  Pa.  St.  596,  41  Atl.  294;  Cowan 
v.  Pennsylvania  Plate  Glass  Co.,  184 
Pa.  St.  1,  38  Atl.  1075;  Sicardi  v. 
Keystone  Oil  Co.,  149  Pa.  St.  148,  24 
Atl.  163. 

''It  is  the  settled  law  of  this  com- 
monwealth that  an  insolvent  debtor, 
whether  corporation  or  individual, 
may  prefer  bona  fide  creditors;  but, 
if  the  creditor  benefited  be  a  director 
or  other  officer  possessed  of  corporate 
power  and  corporate  knowledge  of  the 
insolvency  of  the  corporation,  then  he 
has  an  advantage  over  other  creditors 
who?e  claims  may  be  of  equal  merit. 
He  has  knowledge  that  his  debt  is  in 


peril,  and  has  the  power  to  prefer 
himself.  As  he  is  in  a  sense  trustee 
for  all  the  stockholders  and  creditors, 
equity  forbids  that  he  should  act 
solely  for  himself,  regardless  of  the 
interests  of  those  for  whom  he  is 
trustee."  Mueller  v.  Monongahela 
Fire  Clay  Co.,  183  Pa.  St.  450,  38  Atl. 
1009. 

IS  Creighton  v.  Scranton  Lace  Cur- 
tain Mfg.  Co.,  191  Pa.  St.  231,  43 
Atl.  134. 

18  Where  creditors  of  a  corporation 
holding  its  notes  on  which  its  direc 
tors  were  indorsers  demanded  security 
as  a  condition  of  not  instituting  pro- 
ceedings to  collect,  it  was  held  that 
the  confession  of  judgment  in  their 
favor,  authorized  by  the  directors  at 
a  time  when  the  property  of  the  cor- 
poration would  have  sold  for  more 
than  its  debts,  was  not  fraudulent  as 
against  other  creditors,  because  of  the 
fact  that  the  directors  were  inci- 
dentally relieved  from  liability. 
Mueller  v.  Monongahela  Fire  Clay  Co., 
183  Pa.  St.  450,  38  Atl.  1009. 
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on  the  faith  of  the  note,  to  enable  it  to  pay  wages  and  freight,  and 
thus  keep  its  factory  running,  and,  as  it  was  hoped,  survive  its  diffi- 
culties.14 But  the  courts  set  aside  as  an  unlawful  preference  a  trans- 
fer of  substantially  all  the  assets  of  an  insolvent  corporation  to 
directors  in  part  payment  of  pre-existing  claims  which  were  no  more 
meritorious  than  the  claims  of  other  creditors.16 


§5148.  — Fraudulent  conveyances;  conversion  of  property.    In 

all  jurisdictions,  a  preference  obtained  by  the  directors  or  other  offi- 
cers of  a  corporation  may  be  successfully  attacked  by  other  credi- 
tors if  they  can  show  that  there  was  actual  fraud  or  unfairness.16    A 


14  Cowan  v.  Pennsylvania  Plate 
Glass  Co.,  184  Pa.  St.  1,  38  Atl.  1075. 

Where  it  did  not  appear  that  a  cor- 
poration was  insolvent  at  the  time  its 
board  of  directors  executed  judgment 
bonds  to  secure  debts  due  certain  of 
the  directors,  or  that  there  was  any 
collusion  or  actual  fraud,  it  was  held 
that  the  mere  entry  of  judgment  on 
the  bonds  after  insolvency  of  the 
corporation  was  not  such  fraud  in  law 
as  to  warrant  continuance  of  an  in- 
junction against  a  sale  of  corporate 
property  under  an  execution  on  the 
judgment.  Neal's  Appeal,  129  Pa.  St. 
64,  18  Atl.  564. 

15  Page  v.  Moore,  239  Pa.  285,  86 
Atl.  855;  Hill  v.  Standard  Tel.  Mfg. 
Co.,  198  Pa.  446,  48  Atl.  432.  See  also 
Sicardi  v.  Keystone  Oil  Co.,  149  Pa. 
St.  148,  24  Atl.  163  (where  a  prefer- 
ence was  acquired  by  obtaining  bonds 
of  the  corporation,  and  was  held  il- 
legal); Appeal  of  Hopkins,  90  Pa.  St. 
69  (where  an  officer  was  not  allowed 
to  acquire  a  preference  by  obtaining 
a  judgment  by  default  and  issuing 
execution). 

Where  a  manufacturing  company 
proposed  to  a  mining  company  which 
was  largely  indebted  to  it  on  book 
account,  and  was  insolvent,  to  take 
certain  machinery  at  its  full  value, 
and  credit  the  price  on  the  debt,  and 
the  proposition  was  accepted,  but  it 
atppeared    that    the    principal    stock-* 


holder  of  the  manufacturing  company, 
who  was  also  its  president  and  a  di- 
rector, was  a  stockholder,  director  and 
the  president  of  the  mining  company 
as  well,  it  was  held  that  the  transac- 
tion was  presumptively  fraudulent  as 
against  other  creditors  of  the  mining 
company,  and  that  the  presumption 
was  not  rebutted  by  the  fact  that  the 
president,  though  present,  did  not 
vote  to  accept  the  proposition.  Finch 
Mfg.  Co.  v.  Stirling  Co.,'  187  Pa. 
St.  596,  41  Atl.  294. 

A  director  of  a  corporation  cannot, 
by  his  own  vote,  obtain  from  the 
corporation  a  preference  over  other 
creditors.  Moller  v.  Keystone  Fibre 
Co.,  187  Pa.  St.  553,  41  Atl.  478. 

An  attempt  by  a  director  of  an  in- 
solvent corporation  to  obtain  an  un- 
lawful preference  over  other  creditors 
by  his  own  vote  does  not  invalidate 
lawful  preferences  previously  given  to 
him  by  the  corporation.  Moller  v. 
Keystone  Fibre  Co.,  187  Pa.  St.  553, 
41  Atl.  478. 

16  See  Sidell  v.  Missouri  Pac.  By. 
Co.,  78  Fed.  724;  Rickerson  Boiler- 
Mill  Co.  v.  Farrell  Foundry  &  Machine 
Co.,  75  Fed.  554;  Shields  v.  Hobart, 
172  Mo.  491,  95  Am.  St.  Bep.  529,  72 
S.  W.  669;  State  v.  Manhattan  Bub- 
ber  Mfg.  Co.,  149  Mo.  181,  50  S.  W. 
321;  Hulings  v.  Hulings  Lumber  Co., 
38  W.  Va.  351,  18  S.  E.  620;  Hope  v. 
Valley  City  Salt  Co.,  25  W.  Va.  789. 
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conveyance  of  property  by  a  corporation,  which  is  a  return  of  con- 
sideration paid  for  its  capital  stock  has  been  held  without  considera- 
tion and  fraudulent.17  Also,  a  transfer  of  assets  to  a  director,  if 
made  to  keep  such  assets  away  from  other  creditors,  would  be  plainly 
intended  to  hinder,  delay  and  defraud  such  other  creditors,  and 
would  be  void  at  any  time  that  the  intent  to  interfere  with  claims 
actually  existing  in  bankruptcy  proceedings  might  be  present  in  the 
minds  of  the  parties."  The  transfer  of  property  by  a  corporation 
while  indebted  and  without  consideration,  to  one  who  had  notice  and 
who  is  alleged  to  have  caused  it  to  be  done  by  virtue  of  his  relation- 
ship to,  and  his  majority  holdings  in,  the  corporation,  by  which  credi- 
tors were  hindered  or  delayed  in  the  collection  of  their  joint  demands, 
is  in  and  of  itself  a  fraud  upon  the  corporation  creditors,  when  it 
is  left  without  property  by  the  transaction.19  But  where  a  president 
and  general  manager  voted  to  transfer  property,  and  it  resulted  in  a 
preference  to  some  creditors  and  to  himself  to  the  extent  of  his  bona 
fide  claims,  the  transaction  is  not  thereby  without  consideration  and 
fraudulent  when  the  evidence  tends  to  show  consideration.80 
Under  the  rule  prohibiting  preferences,  it  has  been  held  that  the 


Where  three  directors  constituting 
a  majority  of  the  board,  and  whose 
votes  were  necessary  to  action  taken, 
transferred  to  themselves,  in  payment 
of  an  antecedent  debt,  all  the  avail- 
able assets  of  the  corporation,  though 
they  had  previously  assured  a  creditor 
that  his  claim  should  be  paid  before 
that  of  the  directors,  the  preference 
so  obtained  by  the  directors  was  in- 
valid and  the  assets  of  the  corporation 
would  be  distributed  among  all  the 
creditors  ratably.  Bickers  on  Roller- 
Mill  Co.  v.  Farrell  Foundry  &  Ma- 
chine Co.,  75  Fed.  554. 

Where  a  bank  was  an  unsecured 
creditor  of  a  corporation  which  was 
about  to  suspend  business  and  was  in- 
solvent, and  it  advanced  further  sums 
to  the  corporation  to  pay  claims  in 
favor  of  managing  officers,  taking 
judgment  notes  to  cover  the  entire 
amount  due,  and  the  bills  and  accounts 
receivable  of  the  corporation  were 
also  assigned  to  another  preferred 
creditor  who  agreed  with  the  bank 
to  divide  pro  rata  all  the  proceeds  of 


their  respective  demands,  it  was  held 
that  the  preference  of  the  officers  of 
the  corporation  was  fraudulent,  ren- 
dering the  entire  transaction  invalid 
as  against  other  creditors.  United 
States  Bubber  Co.  v.  American  Oak 
Leather  Co.,  96  Fed.  891,  modifying  82 
Fed.  248. 

17  Davis  v.  A.  W.  Biewe  Architec- 
tural Realty  &  Building  Co.,  241  Mo. 
256,  145  8.  W.  424.    See  §  5055,  supra. 

IS  Jackson  v.  Sedgwick,  189  Fed. 
508. 

A  conveyance  of  property  by  an  in- 
solvent corporation  to  a  director, 
based  upon  full  consideration  paid, 
in  the  absence  of  actual  fraud,  is  not 
void,  and  will  not  be  so  declared  in  a 
collateral  attachment  proceeding  by  a 
creditor  to  subject  the  property  to  the 
payment  of  a  corporate  debt.  Webb 
v.  Rockefeller,  66  Kan.  160,  71  Pac. 
283. 

19  Adams  Co.  v.  Federal  Glass  Co., 
180  Ind.  576,  103  N.  E.  414. 

SO  Adams  Co.  v.  Federal  Glass  Co., 
180  Ind.  576,  103  N.  E.  414. 
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action  of  an  officer  in  taking  advantage  of  his  official  position  to 
secure  a  preference  over  other  creditors  is  constructive  fraud  for 
which  the  officer  is  liable  to  such  other  creditors.21 

An  officer  of  a  corporation  has  no  right  to  apply  money  or  prop- 
erty of  the  corporation,  intrusted  to  him  for  a  specific  purpose,  or  for 
safe-keeping,  to  the  payment  of  a  debt  due  to  him  from  the  corpora- 
tion. For  instance,  if  a  bond  has  been  delivered  in  trust  for  sale  to 
a  president  of  a  company,  he  cannot  convert  the  bond  or  its  proceeds 
to  his  own  use  in  payment  of  a  debt  due  from  the  corporation,  with- 
out the  consent  of  the  board  of  directors.88  Where  stock  received  as 
a  consideration  of  a  sale  belongs  to  a  corporation,  but  it  is  issued  to 
directors,  who  claim  that  their  purpose  is  to  retain  it  until  it  can  be 
sold  with  advantage,  and  then  pay  the  corporate  debts  with  the  pro- 
ceeds, the  act  operates  as  a  conversion  of  the  stock,  and  the  directors 
are  liable  for  its  value,  the  same  as  trustees  and  agents  for  similar 
conduct.83 

§  5149.  —  What  constitutes  insolvency  within  the  rule  against  pre- 
ferring corporate  officers.  Under  the  rule  prohibiting  preferences, 
a  corporation  is  not  insolvent  as  a  general  rule,  merely  because  it 
is  embarrassed  and  cannot  pay  its  debts  as  they  become  due,  or  even 
because  its  assets,  if  sold,  would  not  bring  enough  to  pay  all  its  lia- 
bilities, if  it  is  still  prosecuting  its  business  in  good  faith,  with  a  rea- 
sonable prospect  and  expectation  of  continuing  to  do  so.84  But  it  is 
otherwise  if  the  assets  are  insufficient  to  pay  its  debts,  and  it  has 
ceased,  or  is  about  to  cease,  to  do  business,  or  has  taken,  or  is  about 
to  take,  a  step  which  will  practically  incapacitate  it  for  continuing 


Sl  Asheville  Lumber  Co.  v.  Hyde, 
172  Fed.  730. 

It  is  no  defense  that  an  officer  be- 
lieves that  the  corporation  will  suc- 
ceed, and  that  he  is  opposed  to  a 
receivership.  Asheville  Lumber  Co.  v. 
Hyde,  172  Fed.  730. 

53  Greenville  Gas  Co.  v.  Beis,  54 
Ohio  St.  549,  44  N.  E.  271. 

SSFolsom  v.  Smith,  113  Me.  83,  92 
Atl.  1003. 

54  United  States.  Sanford  Fork  & 
Tool  Co.  v.  Howe,  Brown  &  Co.,  157  U. 
S.  312,  39  L.  Ed.  713,  rev'g  44  Fed. 
231;  Childs  v.  Carlstein  Co.,  76  Fed. 
86;  Bickerson  Boiler-Mill  Co.  v.  Far- 


.  rell  Foundry  &  Machine  Co.,  75  Fed. 
554;  Brown  v.  Grand  Rapids  Parlor 
Furniture  Co.,  58  Fed.  286,  22  L.  B. 
A.  817. 

Alabama.  Corey  v.  Wadsworth,  99 
Ala.  68,  23  L.  B.  A.  618,  42  Am.  St. 
Bep.  29,  11  So.  350. 

Illinois,  Illinois  Steel  Co.  v.  O  'Don- 
nell,  156  111.  624,  31  L.  B.  A.  265, 
47  Am.  St.  Bep.  245,  41  N.  E.  185. 

Oregon.  Sabin  v.  Columbia  Fuel 
Co.,  25  Ore.  15,  42  Am.  St.  Bep.  756; 
35  Pac.  854,  34  Pac.  692. 

Wisconsin.  South  Bend  Chilled 
Plow  Co.  v.  George  C.  Cribb  Co.,  97 
Wis.  230,  72  N.  W.  749. 
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its  business  with  any  reasonable  prospect  of  success,  or  its  embarrass- 
ments are  such  that  early  suspension  and  failure  must  ensue.86 

§  5150.  —  Knowledge  of  insolvency.  Preferences  to  officers,  which 
are  prohibited,  cannot  be  upheld  on  the  ground  that  the  officers  had 
no  knowledge  of  the  condition  of  the  company.  It  is  generally  held 
that  knowledge  of  insolvency  will  be  imputed  to  officers  of  a  corpora- 
tion as  a  matter  of  law  when  a  preference  is  received.86  But  where 
directors  sell  corporate  property,  and  the  purchaser  has  notice  of 
insolvency  of  the  corporation,  such  notice  does  not  operate  as  notice 
that  the  directors  will  misapply  the  money  received  from  the  pur- 
chaser.87 

§  5151.  —  Resignation  of  officers  receiving  preference.  The  rule 
prohibiting  preferences  of  officers  by  an  insolvent  corporation  applies 
where  such  officer  resigns  just  before  a  preference  is  given  to  him, 
and  for  the  purpose  of  evading  the  principal.    In  such  a  case  the 


*  Corey  v.  Wadsworth,  99  Ala.  68, 
23  L.  B.  A.  618,  42  Am.  St.  Rep.  29, 
11  So.  350  (where  preferences  to  of- 
ficers are  now  permitted);  Tatum  v. 
Leigh,  136  Ga.  791,  Ann.  Cas.  1912  D 
216,  72  S.  E.  236;  James  Clark  Co. 
v.  Colton,  91  Md.  195,  49  L.  B.  A.  698, 
46  Atl.  386;  Shields  v.  Hobart,  172 
Mo.  491,  95  Am.  St.  Rep.  529,  72  S. 
W.  669. 

A  finding  that  a  corporation  was  in- 
solvent at  the  time  of  preferring  its 
officers  over  other  creditors  is  sus- 
tained by  evidence  that,  although  it 
was  a  going  concern,  it  was  not  able 
to  meet  its  obligations  in  the  ordinary 
eourse  of  business  from  its  own  re- 
sources, but  its  working  capital  was 
raised  on  the  credit  of  its  directors, 
and  its  bank  account  was  constantly 
overdrawn.  Taylor  v.  Mitchell,  80 
Minn.  492,  83  N.  W.  418. 

86  United  States.  Clark  Sparks  & 
Sons  Mule  &  Horse  Co.  v.  Americus 
Nat.  Bank,  230  Fed.  738. 

Illinois.  Moody  v.  Chicago  Title  & 
Trust  Co.,  126  111.  App.  68. 

Maine.  Folsom  v.  Smith,  113  Me. 
83,  92  Atl.  1003. 
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Maryland.  James  Clark  Co.  v.  Col- 
ton, 91  Md.  195,  49  L.  R.  A.  698,  46 
Atl.  386. 

Massachusetts.  Atherton  v.  Emer- 
son, 199  Mass.  199,  85  N.  E.  530. 

South  Dakota.  Keyes  v.  Blue  Bell 
Medicine  Co.,  34  S.  D.  297,  148  N.  W. 
505. 

Washington.  Ronald  v.  Schoenfeld, 
94  Wash.  238,  162  Pac.  43. 

West  Virginia.  Arnold  v.  Knapp, 
75  W.  Va.  804,  84  S.  E.  895. 

Where  a  new  corporation  assumed 
the  debts  of  constituent  companies, 
and  the  assets  of  the  new  company 
were  immediately  conveyed  to  secure 
a  large  issue  of  bonds,  and  shortly 
after  the  corporation  was  organized  a 
director  responded  to  its  call  for  aid 
by  meeting  its  pay  roll,  such  director 
knew  or  ought  to  have  know  a  under 
the  evidence  that  the  corporation  was 
insolvent.  Woodman  v.  Butterfield, 
116  Me.  241,  101  Atl.  25. 

«7  Union  Coal  Co.  v.  Wooley,  54 
Okla.  391,  154  Pac.  62. 
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fact  that  he  is  not  an  officer  at  the  time  the  preference  is  actually 
made  is  immaterial.88 


§  5152.  —  Manner  of  preferring  officers ;  deeds  and  mortgages ; 
advances;  transfer  of  accounts;  actions.  Under  the  rule  prohibiting 
preferences,  a  statutory  presumption  in  favor  of  the  validity  of  a 
deed  executed  by  a  corporation  and  having  the  corporate  seal  affixed 
may  be  rebutted  when  the  deed  is  to  officers  of  the  corporation.89 
A  sale  to  a  director  to  satisfy  a  debt  will  be  vacated  at  the  instance 
of  attaching  creditors.80  In  the  case  of  a  mortgage  withheld  from 
record,  it  has  been  held  that  it  is  immaterial  that  the  corporation  was 
solvent  at  the  date  of  such  mortgage,  as  the  question  is  what  was  the 
condition  when  the  directors  put  the  mortgage  on  record  and  at- 
tempted to  shelter  themselves  under  it  as  against  other  creditors.81 
Where  a  corporation  borrows  money  on  a  note  indorsed  by  certain 
officers  with  the  consent  of  stockholders,  who  agree  to  deposit  stock 
as  collateral  for  the  officers  because  of  the  indorsement,  and  the  board 
of  directors  subsequently  executes  a  mortgage  to  such  officers,  when 
the  assets  are  known  to  be  less  than  the  liabilities,  the  act  being 
without  vote  of  the  stockholders  and  not  being  entered  on  the  minute 

0 

book,  such  mortgage  is  void  as  to  other  creditors.88 

As  to  advances  made  by  officers,  it  has  been  held  that  a  mortgage 
given  to  secure  a  director  is  not  invalid  as  a  preference  where  a  debt 
is  paid  for  the  benefit  of  the  corporation  and  there  is  no  evidence  of 


88  Nixon  v.  Goodwin,  3  Cal.  App. 
358,   85   Pac.   169. 

Where  a  president  and  director  of 
an  insolvent  corporation,  who  was 
also  a  creditor,  brought  suit  against 
the  corporation,  and  resigned  as 
president  and  director  on  the  next 
day,  and  on  the  third  day  the  other 
directors  accepted  his  resignation, 
and  authorized  an  attorney  to  give  a 
cognovit,  on  which  judgment  was  at 
once  entered  in  favor  of  the  resigning 
director,  the  preference  thus  obtained 
was  invalid  as  against  other  creditors. 
Mallory  v.  Kirkpatrick,  54  N.  J.  Eq. 
50,  33  Atl.  205. 

Where  a  corporation  was  insolvent 
and  had  as  assets  nothing  but  its 
claims  for  insurance  on  its  property, 
which  had  been  destroyed  by  fire,  and 


it  assigned  its  policies  to  secure  a 
bona  fide  indebtedness  to  one  who 
had,  until  within  a  few  days  prior 
thereto,  been  its  treasurer,  and  who 
was  the  only  moneyed  man  connected 
with  the  concern,  it  was  held  that  the 
assignment  was  invalid  as  against  an 
attaching  creditor.  Mayr  v.  Hodge  & 
Homer  Co.,  78  111.  App.  556. 

»Rev.  1905,  §1130;  Edwards  v. 
Snow  Hill  Supply  Co.,  150  N.  C.  171, 
63  S.  E.  742. 

30  Schmidt  v.  Perkins,  74  N.  J.  L. 
785,  11  L.  B.  A.  (N.  S.)  1007,  122 
Am.  St.  Rep.  417,  67  Atl.  77. 

31  Wall  v.  Rothrock,  171  N.  C.  388, 
88  S.  E.  633. 

38  Edwards  v.  Snow  Hill  Supply  Co., 
150  N.  C.  171,  63  S.  E.  742. 
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fraud,88  and  that  a  corporation  may  apply  proceeds  arising  from  a 
sale  of  property  to  indemnify  officers  and  stockholders  who  have  as- 
sumed corporate  liabilities.84  It  has  also  been  held  that  where  an 
officer  and  director  lends  money  to  a  corporation  in  imminent  danger 
of  failure,  and  some  five  days  later  a  mortgage  on  personalty  is  exe- 
cuted, it  will  be  held  that  the  entire  matter  is  a  single  transaction, 
especially  when  it  appears  that  the  resolution  authorizing  the  mort- 
gage was  passed  some  three  days  before  the  money  was  lent.  Ac- 
cordingly the  mortgage  will  not  be  held  invalid  as  being  given  to 
secure  an  existing  debt.85  A  director  who  expends  money  in  the 
payment  of  interest  on  the  corporation  mortgage  and  taxes,  is  entitled 
to  reimbursement  therefor.86  A  president  of  a  company  who  trusts 
his  company  for  salary  or  makes  advances  to  it  should  be  paid  if  he 
has  acted  in  good  faith  and  seeks  his  own,  particularly  when  he  claims 
as  an  ordinary  creditor,8*  but  an  officer  may  be  held  liable  for  salary 
received  in  excess  of  the  fair  value  of  his  services  when  the  corpora- 
tion is  insolvent,  as  such  payment  will  be  held  a  preference.88  Where 
several  directors  borrow  money  for  the  benefit  of  a  corporation  on 
their  joint  and  several  promissory  notes,  which  are  paid  by  two  of 
the  directors  when  due,  and  the  corporation  becomes  insolvent,  the 


83  Kurtz  v.  Ogden  Canyon  Sani- 
tarium Co.,  37  Utah  313,  108  Pac.  1*. 

An  officer  and  director  of  a  corpora- 
tion which  is  losing  money  and  is  in 
financial  straits,  facing  imminent 
failure,  may  lend  it  money  on  his  own 
or  its  mortgage  of  personal  property, 
to  secure  cash  turned  over  to  the  cor- 
poration, there  being  no  subterfuge. 
In  re  Metropolitan  Dairy  Co.,  224  Fed. 
444. 

A  corporation,  in  making  an  assign- 
ment for  the  benefit  of  creditors,  may 
prefer  an  indebtedness  evidenced 
solely  by  the  individual  note  of  a 
stockholder  and  director,  where  the 
money  was  borrowed  for  the  corpora- 
tion, and  it  had  received  the  benefit. 
Wells,  Fargo  ft  Co.  v.  George  M.  Scott 
ft  Co.,  18  Utah  127,  55  Pac.  81. 

MMooney  v.  Chicago,  B.  ft  Q.  B. 
Co.,  125  Mo.  App.  651,  103  S.  W.  119. 

35  In  re  Metropolitan  Dairy  Co.,  224 
Fed.  444. 

36Keyes  v.  Blue  Bell  Medicine  Co., 
34  8.  D.  297,  148  N.  W.  505. 


A  prior  claim  exists  to  a  fund  where 
directors  advanced  money  to  pay 
taxes  on  land  and  interest  on  under- 
lying mortgages,  although  there  was 
merely  an  agreement  to  give  a  lien 
by  the  corporation,  the  instrument  evi- 
dencing it  not  being  fully  executed, 
as  in  such  case  equity  regards  that 
as  done  which  ought  to  be  done.  *  Cur- 
ran  v.  Oppenheimer,  164  N.  Y.  App. 
Div.  746,  150  N.  Y.  Supp.  369. 

Where  directors  advanced  money  to 
pay  taxes  on  land  of  the  corporation, 
and  interest  on  underlying  mortgages, 
which  interest  and  taxes  were  liens 
on  the  property,  they  became  subro- 
gated to  the  rights  of  the  owners  of 
the  claims  thus  discharged.  Curran 
v.  Oppenheimer,  164  N.  Y.  App.  Div. 
746,   150  N.  Y.   Supp.  369. 

37  In  re  Pleasant  Hill  Lumber  Co., 
126  La.  743,  52  So.  1010. 

SSAtherton  v.  Emerson,  199  Mass. 
199,  85  N.  E.  530. 
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indebtedness  of  the  corporation  is  to  the  individual  directors  and  not 
to  the  payees  of  the  notes.89  A  transfer  of  assets  for  money  ad- 
vanced may  constitute  a  preference.40  And  where  a  director  claims 
reimbursement  for  expenses  in  securing  a  loan  to  tide  the  corpora- 
tion over  its  difficulties,  he  has  the  burden  of  establishing  the  nature 
and  character  of  such  outlays.*1  Some  decisions  hold  that  directors 
who  advance  money  in  good  faith  to  a  corporation  are  merely  entitled 
to  share  in  the  distribution  of  assets  upon  the  same  terms  as  other  un- 
secured creditors.** 

Where  an  officer  buys  accounts  or  outstanding  obligations  against 
a  corporation  at  a  discount  for  the  benefit  of  the  corporation,  he 
cannot  be  charged  with  the  full  amount  of  such  claims,  on  the  theory 
that  an  unlawful  preference  was  effected;  but  if  it  appears  that  he 
acted  for  himself,  the  subsequent  payment  of  such  claims  would  be 
a  preference.*8  The  changing  of  certificates  of  deposit  held  by  an 
officer  of  an  insolvent  bank  into  a  well  secured  debt  by  the  taking  of 
a  new  note  direct  from  the  debtor  to  the  officer  constitutes  a  prefer- 
ence.** 

A  purchase  by  a  director  of  all  the  assets  of  a  corporation  is  only 
to  be  voided  for  fraud  at  the  instance  of  some  party  in  interest,0 

Under  the  rule  permitting  preferences,  it  has  been  held  that  a 
director  or  other  officer  of  a  corporation,  although  he  may  know  that 
it  is  insolvent,  may  obtain  a  preference  over  other  creditors  by  an 
execution  or  attachment  for  a  bona  fide  debt  due  to  him  from  the  cor- 
poration.46 


89Claiborn  v.  Utah  Ass'n  of  Credit      New  South   Oil   Mill,   130   Ark.  551, 


Men,  22  Idaho  158,  124  Pac.  788. 

40  A  transfer  of  assets  to  a  presi- 
dent in  consideration  of  the  advance- 
ment by  him  of  money  as  part  of  the 
consideration  for  an  assignment  of  an 
indemnity  bond  and  other  assets,  held 
a  preferential  transfer  within  sec. 
60  (b)  of  the  Bankrupt  Law.  Moody 
v.  Chicago  Title  &  Trust  Co.,  126  111. 
App.  68. 

41  Elliott  v.  Peet,  202  Fed.  434. 

48  Fryer  v.  Wiedemann,  148  Ky. 
379,  39  L.  B.  A.  (N.  8.)  1011,  146  8. 
W.  752. 

48  Atherton  v.  Emerson,  199  Mass. 
199,  85  N.  E.  530.  See  Martin  v. 
Chambers,   214  Fed.   769;    Hornor   v. 


197  8.  W.  1163. 

An  officer  who  buys  an  obligation 
of  a  corporation  from  his  personal 
funds  and  has  it  transferred  to  him- 
self when  the  company  is  not  able  to 
meet  it  at  maturity,  and  who  pre- 
vents foreclosure  of  the  lien  and  the 
absorption  of  the  company's  assets, 
does  not  perpetrate  a  fraud  on  other 
creditors  and  junior  lienors  and  such 
purchase  is  proper.  Martin  v.  Cham- 
bers, 214  Fed.  769. 

44  Benedum  v.  First  Citizens '  Bank, 
72  W.  Va.  124,  78  8.  E.  656. 

46  Nedry  v.  Vaile,  109  Ark.  584,  160 
8.  W.  880.     See  §5052,   supra. 

46  Rollins  v.  Shaver  Wagon  ft  Car- 
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§  5153.  —  Preferences  to  officers  liable  as  sureties,  guarantors  or 
indorsers.  Officers  cannot  secure  a  preference,  by  way  of  indemnity 
or  otherwise,  for  the  purpose  of  exonerating  themselves,  to  the  preju- 
dice of  other  creditors,  with  respect  to  debts  for  which  the  directors 
or  other  managing  officers  of  the  corporation  are  liable  as  sureties, 
guarantors  or  indorsers.47  The  principal  creditor,  not  being  an  officer 
of  the  corporation,  may  take  advantage  of  a  preference  and  enforce 
his  security,  as  the  fact  that  the  officers  are  liable  as  sureties,  guar- 


riage  Co.,  SO  Iowa  380,  20  Am.  St.  Bep. 
427,  46  N.  W.  1037;  Nebraska  Nat. 
Bank  of  Omaha  v.  Clark,  58  Neb.  183, 
78  N.  W.  527.  Contra,  Tennant  v. 
Appleby  (N.  J.  Ch.),  41  Atl.  110. 

47  United  States.  Sanford  Fork  & 
Tool  Co.  v.  Howe,  Brown  &  Co.,  157 
U.  3.  312,  39  L.  Ed.  713;  In  re  Fair- 
burn  Oil  &  Fertilizer  Co.,  240  Fed. 
835;  Boeworth  v.  Jacksonville  Nat. 
Bank,  64  Fed.  615;  Wisconsin  Marine 
ft  Fire  Ins.  Co.'s  Bank  v.  Lehigh  ft 
F.  Coal  Co.,  64  Fed.  497;  Sutton  Mfg. 
Co.  v.  Hutchinson,  63  Fed.  496;  Con- 
solidated Tank  Line  Co.  v.  Kansas 
City  Varnish  Co.,  45  Fed.  7;  Howe, 
Brown  ft  Co.  v.  Sanford  Fork  ft  Tool 
Co.,  44  Fed.  231. 

Alabama.  Corey  v.  Wadsworth,  99 
Ala.  68,  23  L.  B.  A.  618,  42  Am.  St. 
Bep.  29,  11  8o.  350;  Goodyear  Bubber 
Co.  v.  George  D.  Scott  Co.,  96  Ala. 
439,  11  So.  370. 

Georgia*  Atlas  Tack  Co.  v.  Macon 
Hardware  Co.,  101  Ga.  391,  29  S.  E. 
27;  I/owry  Banking  Co.  v.  Empire 
Lumber  Co.,  91  Ga.  624,  17  S.  E.  968. 

Illinois.  Boseboom  v.  Whittaker, 
132  111.  81,  23  N.  E.  339. 

Massachusetts.  Atherton  v.  Emer- 
son, 199  Mass.  199,  85  N.  E.  530. 

Mississippi.  Love  Mfg.  Co.  v.  Queen 
City  Mfg.  Co.,  74  Miss.  290,  20  So. 
146. 

Nebraska.  National  Wall  Paper  Co. 
v.  Columbia  Nat.  Bank,  68  Neb.  47, 
93  N.  W.  1004;  Stough  v.  Ponca  Mill 
Co.,  54  Neb.  500,  74  N.  W.  868 ;  Camp- 
bell Printing  Press  ft  Manufacturing 
Co.  v.  Marder,  Lose  ft  Co.,  50  Neb. 


283,  61  Am.  St.  Bep.  573,  69  N.  W. 
774;  Tillson  v.  Downing,  45  Neb.  549, 
63  N.  W.  836. 

New  Hampshire.  Bichards  v.  New 
Hampshire  Ins.  Co.,  43  N.  H.  263. 

New  Jersey.  Taylor  v.  Gray,  59  N. 
J.  Eq.  621,  44  Atl.  668;  Savage  v. 
Miller,  59  N.  J.  Eq.  432,  39  Atl.  665, 
86  Atl.  578. 

West  Virginia,  Arnold  v.  Knapp, 
75  W.  Va.  804,  84  S.  E.  895. 

Directors  of  an  insolvent  corpora- 
tion cannot  execute  a  mortgage  to 
indemnify  a  cosurety  of  one  or  more 
of  them,  for  the  indemnity  of  one 
surety  inures  to  the  benefit  of  the 
others.  Lowry  Banking  Co.  v.  Em- 
pire Lumber  Co.,  91  Ga.  624,  17  S.  E. 
968. 

Where  an  insolvent  corporation  exe- 
cuted mortgages  to  creditors  who  held 
notes  indorsed  by  the  directors,  but 
the  creditors  so  preferred  had  made  no 
demand  for  preference,  and  did  not 
know  of  the  mortgages  until  they  were 
filed,  and  the  mortgages  recited  that 
they  were  given  "for  the  purpose  of 
securing  harmless  the  said  accommo- 
dation indorsers, ' J  the  mortgages  were 
held  fraudulent  as  againBt  other  cred- 
itors. Atlas  Tack  Co.  v.  Macon  Hard- 
ware Co.,  101  Ga.  391,  29  S.  E.  27. 

Where  notes  of  a  bankrupt  corpora- 
tion to  a  bank  were  indorsed  by  per- 
sons who  were  directors  of  the  bank 
or  the  corporation,  and  in  some  in- 
stances of  both,  and  who  were  ap- 
parently interested  in  being  relieved 
of  their  personal  liabilities,  payments 
made  by  the  bankrupt  out  of  money 
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antors  or  indorsers  cannot  affect  his  rights.48  Payments  on  notes 
executed  by  a  managing  officer  to  himself  and  charged  to  him  in  his 
account  and  indorsed  by  him  to  a  third  person  and  subsequently 
paid  by  him,  or  by  his  procurement,  out  of  the  funds  of  the  insolvent 
corporation,  within  four  months  of  the  adjudication  of  bankruptcy, 
will  be  treated  as  payments  to  the  officer  recoverable  by  the  trustee.49 
It  has  been  held  in  one  case,  however,  that  a  director  of  a  bankrupt 
corporation  is  not  liable  to  its  receiver,  or  to  its  trustee  in  bank- 
ruptcy, for  an  amount  equal  to  the  payments  the  corporation  may 
have  made  in  the  usual  course  of  business,  although  it  was  in  fact 
insolvent,  to  outside  creditors  direct  who  had  no  knowledge  of  its 
insolvency,  but  upon  indebtedness  for  which  the  director  was  sec- 
ondarily liable  as  guarantor  or  indorser,  when  it  did  not  appear  that 
such  payments  were  brought  about  by  the  procurement  of  the  director, 


deposited  with  the  bank  which  were 
credited  on  the  notes  involved  would 
be  held  a  preference  and  invalid  as 
being  made  within  four  months  of  the 
filing  of  an  involuntary  petition  in 
bankruptcy.  In  re  Fairburn  Oil  & 
Fertilizer    Co.,    240   Fed.    835. 

48  United  States.  Sanford  Fork  & 
Tool  Co.  v.  Howe,  Brown  &  Co.,  157 
U.  S.  312,  39  L.  Ed.  713,  rev'g  44  Fed. 
231. 

Georgia.  Atlas  Tack  Co.  v.  Macon 
Hardware  Co.,  101  Ga.  391,  29  S.  £. 
27;  Milledgeville  Banking  Co.  v.  Mc- 
IntvTe  Alliance  Store,  98  Ga.  503, 
25  S.  E.  567;  Weihl,  Probasco  &  Co. 
v.  Atlanta  Furniture  Co.,  89  Ga.  297, 
15  S.  E.  282. 

Illinois.  Bockford  Wholesale  Groc- 
ery Co.  v.  Standard  Grocery  &  Meat 
Co.,  175  111.  89,  67  Am.  St.  Rep.  205, 
51  N.  E.  642;  Blair  v.  Illinois  Steel 
Co.,  159  111.  350,  31  L.  R.  A.  269,  42  N. 
E.   895,   modifying   53    111.   App.   314. 

Missouri.  Waggoner-Gates  Milling 
Co.  v.  Ziegler-Zaiss  Commission  Co., 
128  Mo.  473,  31  S.  W.  28. 

Pennsylvania.  See  Mueller  v.  Mo- 
nongahela  Fire  Clay  €o.,  183  Pa.  St. 
450,  38  Atl.  1009. 

Utah.  National  Bank  of  Republic 
v.  George  M.  Scott  &  Co.,  18  Utah  400, 
55  Pac.  374. 


Directors  of  a  corporation  who  have 
guaranteed  a  debt  while  the  corpora- 
tion was  solvent  may  prefer  the  cred- 
itor after -the  corporation  becomes  in- 
solvent. Rockford  Wholesale  Grocery 
Co.  v.  Standard  Grocery  &  Meat  Co., 
175  111.  89,  67  Am.  St.  Rep.  205,  51  N. 
E.  642,  aff'g  74  111.  App.  317. 

Where  a  note  of  a  creditor  of  a 
corporation  is  lawfully  preferred  as 
far  as  he  is  concerned,  but  directors 
are  indorsers  thereon,  this  fact  does 
not  defeat  the  preference,  but  the  re- 
sult is  to  subrogate  the  general  cred- 
itors to  the  rights  of  the  preferred 
creditor  against  the  indorsing  direc- 
tors to  the  extent  of  the  preference. 
Savage  v.  Miller,  56  N.  J.  Eq.  432,  39 
Atl.  665,  36  Atl.  578. 

A  confession  of  judgment  by  an  in- 
solvent corporation  to  one  creditor  is 
not  void  as  against  the  other  cred- 
itors, because  the  president  of  the 
corporation,  who  was  liable  as  surety 
for  the  debt,  bought  in  the  unsatisfied 
part  of  the  judgment,  where  it  is  not 
claimed  that  there  was  any  fraud. 
Howard  v.  Central  Tobacco  Ware- 
house Co.,  123  N.  C.  90,  31  S.  E.  371. 

4B  Arnold  v.  Knapp,  75  W.  Va.  804, 
84  S.  E.  895. 
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although  it  appeared  that  he  knew  when  they  were  to  be  made,  and 
should  have  known  of  the  corporation's  insolvency  at  that  time.50 

In  jurisdictions  in  which  officers  may  secure  preferences,  the  cor- 
poration may  prefer  debts  on  which  they  are  liable  as  indorsers, 
guarantors  or  sureties,  and  they  may  claim  the  benefit  of  such  pref- 
erences.*1 

§  5164.  —  Preferences  to  another  corporation  having  same  officers. 
The  rule  prohibiting  officers  of  an  insolvent  corporation  from  ob- 
taining a  preference  over  other  creditors,  prevents  the  officers  of 
an  insolvent  corporation  from  preferring  another  corporation  of 
which  they  are  also  officers.68  The  matter  is  also  similar  to  the 
questions  arising  when  assets  of  a  corporation  are  fraudulently 
disposed  of.68 


W>  Woodman  v.  Butterfield,  116  Me. 
241,  101  Atl.  25. 

•1  Brown  v.  Grand  Rapids  Parlor 
Furniture  Co.,  58  Fed.  286,  22  L.  B.  A. 
817;  Worthen  v.  Griffith,  59  Ark.  562, 
43  Am.  St.  Bep.  50,  28  S.  W.  286; 
Xappanee  Canning  Co.  v.  Beid,  Mur- 
doch &  Co.,  159  Ind.  614,  59  L.  B.  A. 
199,  64  N.  E.  870,  1115;  Levering  v. 
Bimel,  146  Ind.  545,  45  N.  E.  775; 
Henderson  v.  Indiana  Trust  Co.,  143 
Ind.  561,  40  N.  E.  516;  First  Nat. 
Bank  of  Crawfordsville  v.  Dovetail 
Body  &  Gear  Co.,  143  Ind.  550,  52  Am. 
St.  Bep.  435,  40  N.  E.  810;  Central 
Railroad  &  Banking  Co.  v.  Claghorn, 
Speer  Eq.  (S.  C.)  545.  See  §5146, 
supra. 

M  German  Nat.  Bank  of  Hastings  v. 
First  Nat.  Bank,  55  Neb.  86,  75  N.  W. 
531;  Slack  v.  Northwestern  Nat. 
Bank,  103  Wis.  57,  74  Am.  St.  Rep. 
841,  79  N.  W.  51.  See  also  Savage  v. 
Miller,  56  N.  J.  Eq.  432,  39  Atl.  665, 
36  Atl.  578.  Compare,  however,  Sells 
v.  Bosedale  Grocery  &  Commission  Co., 
72  Miss.  590,  17  So.  236. 

Where  the  president  of  an  insolvent 
corporation,  one  director  and  a  stock- 
holder who  was  not  a  director,  acting 
without  authority  from  the  board  of 
directors,   sold  all   the   visible   assets 


of  the  corporation,  and  turned  the  pro- 
ceeds over  to  a  single  creditor,  a  cor- 
poration in  which  two  of  the  persons 
so  acting  were  directors,  it  was  held 
that  such  action  was  a  conversion  of 
the  assets.  German  Nat.  Bank  of 
Hastings  v.  First  Nat.  Bank,  55  Neb. 
86,  75  N.  W.  531. 

Where  a  corporation  made  an  as- 
signment for  the  benefit  of  creditors, 
making  a  certain  bank  a  preferred 
creditor,  and  it  appeared  that  a  stock- 
holder and  director  of  the  corporation 
was  also  president  and  a  director  of 
the  bank,  and  that  he  and  his  wife 
held  nearly  one-third  of  the  bank's 
stock,  but  it  further  appeared  that  the 
bank  held  no  stock  in  the  corporation, 
that  the  assignment  was  bona  fide, 
and  that  the  vote  to  make  the  bank 
a  preferred  creditor  was  the  unani- 
mous vote  of  the  directors,  including 
the  stockholder  who  was  represented 
in  both  companies,  and  was  sanc- 
tioned by  all  the  stockholders,  it  was 
held  that  the  relation  of  such  stock- 
holder to  both  companies  did  not  make 
the  assignment  or  preference  void. 
Colorado  Fuel  &  Iron  Co.  v.  Western 
Hardware  Co.,  16  Utah  4,  50  Pac.  628. 

63  See  §5045,  supra. 
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§  5155.  —  Relatives  of  officers  as  preferred  creditors.  An  officer 
of  an  insolvent  corporation  cannot  prefer  himself  as  a  creditor,  as 
against  general  creditors,  by  giving  a  mortgage  to  a  near  relation, 
such  as  his  wife,  on  the  property  of  the  corporation.54  Ordinarily, 
however,  relationship  of  a  creditor  to  one  or  more  of  the  directors 
or  officers  of  an  insolvent  corporation  does  not  invalidate  a  transac- 
tion by  which  the  relative  is  given  a  preference,  provided  that  the 
preference  is  otherwise  fair  and  free  from  fraud.56  Preferences  to 
relatives  will  be  closely  scrutinized  by  the  courts,  and  will  not  be 
upheld  if  any  fraud  or  unfairness  appears.66 


§5156.  — Negligence  or  mismanagement  by  officers;  postpone- 
ment of  claims.  Where  the  directors  of  a  corporation,  who  are  also 
creditors,  have  permitted  the  corporation  to  become  indebted  in  ex- 
cess of  the  limit  prescribed  by  its  charter  or  articles,  it  has  been  held 
that  they  must  be  postponed  to  other  creditors  who  had  no  knowl- 
edge of  the  financial  condition  of  the  company  when  they  dealt  with 
it  and  gave  it  credit.67  So  it  has  also  been  held  that  a  claim  of  a 
director  who  has  attempted  to  obtain  an  unfair  advantage  over  other 
creditors  by  connivance  will  be  postponed  until  the  payment  of  the 
creditor  whom  the  director  attempted  to  defraud,58  and  that  money 
or  property  acquired  by  officers  in  payment  of  debts  due  them  is  held 
in  trust  for  the  pro  rata  distribution  among  all  creditors.59  In  some 
cases  it  has  been  held  that  gross  negligence  and  inattention  to  busi- 
ness on  the  part  of  directors  of  a  bank,  before  and  after  insolvency, 
would  warrant  postponement  of  their  claims  until  other  creditors 
were  satisfied.60  In  Pennsylvania  it  has  been  held  that  directors  who 
accept  a  preference  in  good  faith  and  without  concealment,  and  who 
are  compelled  to  account  for  the  value  of  the  property  when  received, 
though  it  subsequently  decreases  in  value,  will  not  be  barred  from 


64  Bo  we  v.  Lenthold,  101  Wis.  242, 
77  N.  W.  153. 

66  Blair  v.  Illinois  Steel  Co.,  159 
HI.  350,  31  L.  R.  A.  269,  42  N.  E. 
895,  modifying  53  HI.  App.  314;  Illi- 
nois Steel  Co.  v.  O'Donnell,  156  111. 
624,  31  L.  R.  A.  265,  47  Am.  St.  Rep. 
245,  41  N.  E.  185;  Ragland  v.  McFall, 
137  111.  81,  27  N.  E.  75. 

66  Adams  v.  Kehlor  Milling  Co.,  35 
Fed.  433;  Savage  v.  Miller,  56  N.  J. 
Eq.  432,  39  Atl.  665,  36  Atl.  578. 


67Gunther  v.  Baskett  Coal  Co.,  107 
Ky.  44,  52  S.  W.  931. 

68  Watrous  v.  Hilliard,  38  Colo.  255, 
88  Pac.  185. 

69  Malm  v.  Stock,  99  Neb.  374,  156 
N.  W.  656. 

60  Saunders  v.  Bank  of  Mecklen- 
burg, 113  Va.  656,  75  S.  E.  94;  Bene- 
dum  v.  First  Citizens'  Bank,  72  W. 
Va.  124,  78  S.  E.  656;  Elliott  v. 
Farmers'  Bank  of  Philippi,  61  W.  Va. 
641,  57  S.  E.  242. 
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sharing  proportionately  in  the  distribution  of  the  fund,  as  creditors.81 

* 

§  5157.  Stockholders  as  preferred  creditors— Stockholders  as  cred- 
itors. A  stockholder  is  not  a  creditor  of  the  corporation  by  virtue 
of  the  fact  that  he  holds  stock,  and  the  rights  of  stockholders  are 
subordinate  to  the  rights  of  creditors.68  But  as  has  already  been 
noted,  the  individual  stockholders  of  a  corporation  may  contract  with 
it,  lend  it  money,  and  take  a  mortgage  or  pledge,  or  other  security 
from  it,  or  purchase  property  from  it,  or  take  property  or  money 
from  it  in  payment  of  a  debt,  to  substantially  the  same  extent  as  a' 
natural  person,  and  in  the  absence  of  fraud  or  a  statutory  prohibi- 
tion, the  transaction  will  be  valid  as  against  an  attack  by  other  credi- 
tors of  the  corporation.68 

§  5158.  —  Preferred  stockholders  as  creditors.  It  is  beyond  the 
power  of  a  corporation  to  issue  a  class  of  stock,  the  holders  whereof 
are  entitled  to  preference  over  general  creditors.64  Holders  of  pre- 
ferred stock  of  a  corporation,  in  the  absence  of  express  provision  to 
the  contrary,  are  stockholders  and  not  creditors  of  the  corporation, 
except  for  dividends  declared,  and  they  have  no  lien  upon,  and  are 
not  entitled  to,  any  of  the  assets  of  the  corporation  when  it  becomes 
insolvent,  until  all  debts  are  paid.66    "The  law  is  perfectly  well  set- 


el  Hill  v.  Standard  Tel.  Mfg.  Co., 
209  Pa.  231,  58  Atl.  147. 

68Tepel  v.  Coleman,  229  Fed.  300, 
judgment  anVd  230  Fed.  63. 

"There  is  a  sense  in  which  every 
shareholder  is  a  creditor  of  the  cor- 
poration to  the  extent  of  his  contribu- 
tion to  the  capital  stock.  In  that 
sense  every  corporation  includes  its 
capital  stock  among  its  liabilities. 
But  that  creditor  relation  is  one  which 
exists  only  between  the  corporation 
and  its  stockholders.  It  is  a  liability 
which  is  postponed  to  every  other  lia- 
bility.' '  Weaver  Power  Co.  v.  Elk 
Mountain  Mill  Co.,  154  N.  C.  76,  69 
6.  E.  747. 

68  §4030  et  seq.,  supra. 

Stockholders  are  the  equitable 
owners  of  corporate  property  and  may 
in  equity  bind  the  corporation  by  a 
sale  or  mortgage  for  their  own  benefit 


as  individuals  as  against  themselves 
and  all  others  who  subsequently  be- 
come creditors  or  stockholders  with 
full  notice  of  the  conveyance  or  mort- 
gage and  the  purpose  for  which  it  is 
given.  Shumpert  v.  National  State 
Bank  of  Columbia,  231  Fed.  82. 

«4  Reagan  v.  First  Nat.  Bank,  157 
Ind.  623,  61  N.  E.  575,  62  N.  E.  701; 
Black  v.  Hobart  Trust  Co.,  64  N.  J. 
Eq.  415,  53  Atl.  826. 

66  Spencer  v.  Smith,  201  Fed.  647; 
Shaffer  v.  McCulloch,  192  Fed.  801; 
Weaver  Power  Co.  v.  Elk  Mountain 
MiU  Co.,  154  N.  C.  76,  69  S.  E.  747. 
See   §  3628   et  seq.,  supra. 

A  holder  of  preferred  stock  under 
Mich.  Comp.  L.  1897,  §  7073,  is  a  stock- 
holder and  not  a  creditor.  Ellsworth 
v.  Lyons,  181  Fed.  55. 

Assets  of  a  corporation  represented 
by  capital  stock  are  a  trust  fund  for 
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tied  that,  as  between  creditors  and  ordinary  preferred  stockholders, 
the  latter,  as  owners  of  the  property  of  an  insolvent  corporation,  are, 
upon  a  distribution  of  its  assets,  entitled  to  nothing  until  its  creditors 
are  first  fully  paid. ' '  *  Where  certificates  of  stock  provide  that  they 
"shall  be  a  preferred  lien  on  the  assets  of  the  company,"  the  words 
are  to  be  construed  with  the  entire  instrument,  and  it  cannot  be  held 
that  the  object  is  to  make  the  stockholders  creditors,  but  only  to  give 
such  stockholders  a  preferred  lien  on  the  assets  of  the  corporation, 
when  in  liquidation,  over  the  common  stockholders.87  A  provision  in 
preferred  stock  certificates  giving  a  preference  of  a  certain  amount 
of  money  to  the  holders  thereof  has  been  held  to  refer  only  to  the 
distribution  of  assets  as  between  stockholders  and  has  no  reference  to 
the  distribution  of  assets  for  the  payment  of  debts  of  the  corpora- 
tion.6*  A  preferred  stockholder  is  entitled  to  a  general  claim  against 
the  assets  of  an  insolvent  company,  and  is  a  general  creditor,  where 
the  company  guarantees  the  retirement  of  such  stock  and  the  repay- 
ment of  its  par  value  including  a  premium  and  interest.68 

By  acceptance  of  certain  security  by  creditors  which  recognizes  cer- 
tain preferred  stockholders  as  having  a  lien  on  the  corporate  assets 
prior  to  themselves,  creditors  may  be  deemed  to  have  contracted  to 
sustain  such  relation  to  the  corporation  as  will  bar  them  from  assail- 
ing the  priority  of  the  preferred  stock.70  This  question  has  been  con- 
sidered, and  the  cases  on  the  subject  collected,  in  a  former  chapter, 
in  treating  of  preferred  stock.71 

§  5159.  —  Statutory  provisions  as  to  preferred  stockholders.  Some 
statutes  prevent  preferences  to  preferred  stockholders,  over  general 
creditors,78  and  such  a  statute  will  prevent  the  enforcement  of  a 


the  payment  of  its  debts,  and  the  law 
will  not  permit  stockholders  to  agree 
among  themselves  that  thiB  trust  fund 
shall  be  appropriated  by  them  or  some 
of  them  as  against  the  claims  of  cred- 
itors. Spencer  v.  Smith,  201  Fed. 
647. 

A  corporation  may  lawfully  give  se- 
curity to  one  class  of  stockholders 
over  another  class.  Ellsworth  v. 
Lyons,  181  Fed.  55. 

66  Heller  v.  National  Marine  Bank, 
89  Md.  602,  45  L.  B.  A.  438,  73  Am. 
St.  Hep.  212,  43  Atl.  800. 

67  Weaver  Power  Co.  v.  Elk  Moun- 
tain Mill  Co.,  154  N.  G.  76,  69  S.  E. 
747.    See  §  3631,  supra. 


66  Spencer  v.  Smith,  201  Fed.  647. 
See  §  3631,  supra. 

If  by  any  interpretation,  such  pro- 
vision could  be  construed  as  referring 
to  the  distribution  of  assets  to  pay 
debts,  it  was  void  as  against  public 
policy.  Spencer  v.  Smith,  201  Fed. 
647. 

69Keyes  v.  Blue  Bell  Medicine  Co., 
34  S.  D.  297,  148  N.  W.  505. 

70  Reagan  v.  First  Nat.  Bank,  157 
Ind.  623,  61  N.  E.  575,  62  N.  E.  701. 

71  See  §3628  et  seq.,  supra. 

78  Under  Mich.  Comp.  L.  1897,  §§  70, 
73,  it  is  not  lawful  for  a  manufactur- 
ing corporation,  as  against  creditors, 
to  secure  the  retirement  of  preferred 
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mortgage  to  such  stockholders,  even  though  recorded  before  the  claims 
of  creditors  are  incurred.78  Under  a  statute  authorizing  a  corpora- 
tion to  redeem  preferred  stock  upon  such  terms  as  may  be  pre- 
scribed in  the  issue  thereof,  if  no  injustice  shall  be  done  to  existing 
rights  of  stockholders  or  creditors,  a  preferred  stockholder  cannot 
demand  payment  of  his  stock  in  preference  to  the  claims  of  creditors 
of  the  corporation.7* 

A  statute,  however,  may  authorize  a  corporation  to  issue  preferred 
stock  as  a  means  of  borrowing  or  raising  funds,  and  to  give  the  hold- 
ers a  lien  on  the  assets  of  the  corporation  which  will  have  priority 
over  the  claims  of  creditors,  and  thus  place  the  holders  of  such  stock 
in  the  position  of  secured  creditors.75 

Where  preferred  stock  issued  contains  a  provision  for  trading  it 
out  in  purchases  from  the  corporation  by  those  who  hold  it,  and  the 
corporation  complied  with  such  provision,  it  has  been  held  that  there 
is  no  violation  of  a  statute  prohibiting  an  insolvent  corporation  from 
purchasing  its  own  stock,  as  the  corporation  is  simply  doing  what  it 
has  bound  itself  irrevocably  to  do  when  it  was  solvent.76 

§5160.  — Right  to  prefer  stockholders.  Stockholders  who  are 
'  creditors  of  a  corporation  have  no  custody  of,  or  control  over,  the 
assets  of  the  corporation,  and  occupy  no  fiduciary  relation,  in  any 
sense,  towards  other  creditors.  Accordingly  where  preferences  by 
insolvent  corporations  are  allowed,  stockholders  may  be  preferred 
by  the .  corporation  to  the  exclusion  of  other  creditors,  if  they  are 
bona  fide  creditors  and  the  transaction  is  fair  and  free  from  fraud. 
Also  they  may  obtain  a  preference  by  execution,  attachment,  or  other 
legal  process.77    Mortgages  to  stockholders  to  secure  njoney  advanced 


stock  by  an  appropriation  of  assets 
otherwise  available  to  creditors.  Ells- 
worth v.  Lyons,  181  Fed.  55. 

78  Under  sec.  18  of  the  Corporation 
Act  of  1896  (Pub.  L.  p.  283),  as 
amended  in  1901  (Pub.  L.  p.  245), 
debts  and  other  liabilities  of  a  cor- 
poration are  to  be  paid  in  preference 
to  preferred  stock.  Black  v.  Hobart 
Trust  Co.,  64  N.  J.  Eq.  415,  53  Atl. 
826. 

Mortgage  held  by  its  terms  to  pre- 
vent such  preference.  Black  v.  Ho- 
bart Trust  Co.,  64  N.  J.  Eq.  415,  53 
Atl.  826. 

74  Act   of  April  28,  1873   (Pub.  L. 


79;  1  Purd.  804).  Warren  v.  Queen 
&  Co.,  240  Pa.  154,  87  Atl.  595. 

75  Heller  v.  National  Marine  Bank, 
89  Md.  602,  45  L.  B.  A.  438,  73  Am. 
St.  Bep.  212,  43  Atl.  800;  Burt  v. 
Battle,  31  Ohio  St.  116. 

78  Pub.  Acts  1903,  p.  153,  c.  194, 
§  11;  Butler  v.  Beach,  82  Conn.  417, 
74  Atl.  748. 

77  Colorado.  Burchinell  v.  Bennett, 
10  Colo.  App.  502,  52  Pac.  51. 

Connecticut.  Pondville  Co.  v.  Clark, 
25  Conn.  97. 

Illinois.  Bouton  v.  Smith,  113  111. 
481;  Beichwald  v.  Commercial  Hotel 
Co.,  106  HI.  439;  Parsons  v.  Hatton- 
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to  the  corporation  will  be  upheld,78  and  such  a  mortgage,  given  in 
good  faith,  the  money  being  applied  to  the  payment  of  bona  fide 
debts  and  there  being  no  intention  to  hinder  or  delay  creditors,  will 
not  be  set  aside  on  the  theory  of  an  unlawful  preference  and  by  the 
application  of  the  trust-fund  doctrine.79  But  a  mortgage  by  the 
terms  of  which  a  corporation  fraudulently  endeavors  to  give  prefer- 
ence to  certain  stockholders  over  unsecured  creditors  may  be  rendered 
void  as  an  entirety  by  such  fraudulent  attempt,  unless  the  legal  and 
illegal  parts  of  the  agreement  are  separable.80  An  arrangement 
whereby  a  corporation  is  to  apply  proceeds  arising  from  the  sale  of 
property  to  repay  advancements  by  a  stockholder  has  been  held  not 
fraudulent.81 

Some  decisions  hold  that  stockholders  cannot  be  preferred,88  and 
it  has  been  held  that  directors  of  an  insolvent  corporation  cannot 
redeem  outstanding  stock  and  thus  prefer  stockholders.88  Also  pref- 
erences cannot  be  sustained  when  the  stockholder  is  also  a  director 
or  other  managing  officer,  or  where  he  is  the  sole  stockholder  and 
takes  advantage  of  his  position  to  obtain  the  preference.84  And 
where  fraud  has  been  attempted  in  favor  of  a  stockholder,  he  may 
be  postponed  to  bona  fide  creditors.86  The  validity  of  a  confession 
of  judgment  by  an  insolvent  corporation  is  not  affected,  however, 
as  against  other  creditors  of  the  corporation,  by  the  fact  that  the 


Snowden  Co.,  58  111.  App.  272;  St. 
Louis  Iron  &  Machine  Works  v.  Kim- 
ball,  53    111.   App.   636. 

Iowa.  Rollins  v.  Shaver  Wagon  & 
Carriage  Co.,  80  Iowa  380,  20  Am.  St. 
Rep.  427,  45  N.  W.  1037. 

Kentucky.  Lexington  Life,  Fire  & 
Marine  Ins.  Co.  v.  Page  &  Richardson, 
17  B.  Mon.  412,  66  Am.  Dec.  165. 

Massachusetts.  Sargent  v.  Webster, 
13  Mete.  497,  46  Am.  Dec.  743;  Peirce 
v.  Partridge,  3  Mete.  44. 

Michigan.  See  Webster  v.  Ypsilanti 
Canning  Co.,  149  Mich.  489,  113  N. 
W.  7. 

Utah.  Callahan  v.  Pioneer  Nurseries 
Co.,  49  Utah  541,  164  Pac.  878. 

Vermont.  Whitwell  v.  Warner,  20 
Vt.  425. 

Virginia.  Burr 's  Ex  'r  v.  McDonald, 
3  Gratt.  215. 

78  Webster  v.  Ypsilanti  Canning  Co., 
149  Mich.  489,  113  N.  W.  7. 


19  Callahan  v.  Pioneer  Nurseries 
Co.,  49  Utah  541, 164  Pac.  878. 

80  Reagan  v.  First  Nat.  Bank,  157 
Ind.  623,  61  N.  B.  575,  62  N.  E.  701. 

81  Jacobs  v.  Morgenthaler,  149  Mich. 
1,  112  N.  W.  492. 

M  See  State  Bank  of  Chicago  v. 
Idaho-Oregon  Light  &  Power  Co.,  219 
Fed.  583. 

85  Richardson  v.  Devine,  193  Mass. 
336,  79  N.  E.  771. 

MSidell  v.  Missouri  Pae.  By.  Co., 
78  Fed.  724.  See  also  Atwater  v. 
American  Exch.  Nat.  Bank  of  Chicago, 
152  El.  605,  38  N.  E.  1017,  rev'g  40 
HL  App.  501;  Roan  v.  Winn,  93  Mo. 
503,  4  S.  W.  736;  Wortendyke  ▼.  Sal- 
ladin,  45  Neb.  755,  64  N.  W.  215; 
Krause  v.  Malaga  Glass  Co.  (N.  J. 
Ch.),  18  Atl.  367;  Swepson  v.  Ex- 
change &  Deposit  Bank,  9  Lea  (Tenn.) 
713. 

86  Covington  Stone  &  Sand  Co.  v. 
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principal  stockholder  of  the  corporation  is  a  surety  for  the  debt  for 
which  the  judgment  is  confessed.86  Also,  when  a  stockholder  is  prac- 
tically the  owner  of  a  corporation  and  its  principal  creditor,  and  he 
deposits  bonds  of  the  corporation  with  a  bank  as  security  for  money 
borrowed  by  himself  and  advanced  to  the  corporation,  subsequent 
creditors  are  not  justified  in  regarding  themselves  as  defrauded  in 
the  premises.87 

Where  a  stockholder  and  his  associates  negotiate  with  general  credi- 
tors for  an  indulgence  on  their  past  due  demands,  and  enter  into 
an  agreement  whereby  the  stockholders  agree  to  subordinate  their 
rights  to  be  paid  "any  indebtedness  due  to  them"  from  the  company 
until  other  creditors  are  paid  in  full,  they  waive  their  rights  to  par- 
ticipate in  the  security  of  a  deed  of  trust  not  disclosed  to  the  credi- 
tors at  the  time  of  the  agreement.88  In  some  jurisdictions,  as  we 
shall  presently  see,  an  insolvent  corporation  and  its  officers  are  ex- 
pressly prohibited  by  statute  from  making  preferences  to  creditors 
who  are  stockholders.89 

§5161.  — Rescission  of  subscriptions  for  fraud.  A  stockholder 
who  has  been  induced  by  fraud  to  become  a  member  of  a  corporation 
and  who  does  not  discover  such  fraud  until  just  before  the  institu- 
tion of  proceedings,  for  the  winding  up  of  the  corporation  as  insol- 
vent, cannot  after  the  appointment  of  the  receiver,  repudiate  the 
purchase  of  the  stock  and  change  his  position  from  that  of  stock- 
holder to  creditor.90  In  case  of  insolvency,  the  equities  of  creditors 
supersede  those  of  a  stockholder  even  when  his  subscription  has  been 
induced  by  fraud.91 

§  5182.  —  Bights  of  stockholders  as  to  dividends.  When  a  divi- 
dend is  declared,  and  the  corporation  afterwards  becomes  insolvent, 


Rosedale  Elec.  Light  Jockey  Club,  25 
Ky.  L.  Rep.  963,  76  8.  W.  506. 

86  Solomon  v.  C.  M.  Schneider  &  Co., 
56  Neb.  680,  77  N.  W.  65. 

67  In  re  Charles  Town  Light  & 
Power  Co.,  199  Fed.  846. 

88  Standard  Mfg.  Co.  v.  S.  M.  Price 
Machinery  Co.,  113  Va.  677,  75  S.  £. 
236. 

8* See  §5164,  infra. 

W  Roe  v.  Oradell  Farms  Dairy  Co., 
85  N.  J.  Eq.  146,  96  Atl.  65. 

81  Meholin  v.  Carlson,  17  Idaho  742, 
134  Am.  St*  Rep.  286,  107  Pac.  755. 


Where  a  corporation  is  insolvent  no 
preference  can  be  given  to  a  purchaser 
of  stock  seeking  rescission,  over  other 
creditors,  whether  the  subscription 
was  induced  by  fraud  or  not.  Schwarz 
v.  Bowler  Mfg.  Co.,  177  HI.  App.  294. 

Delay  of  a  subscriber,  until  suit  had 
been  brought  by  a  receiver  of  the  in- 
solvent corporation,  held  to  prevent 
the  pleading  of  fraud  and  misrepre- 
sentation in  inducing  the  subscription. 
Meholin  v.  Carlson,  17  Idaho  742,  134 
Am.  St.  Rep.  286, 107  Pac  755. 
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the  stockholders  are  creditors  with  respect  to  the  dividend,  and  en- 
titled to  share  pro  rata  with  other  creditors.98  If  the  dividend  has 
been  paid  before  insolvency,  it  cannot  be  recovered  back  for  the 
benefit  of  creditors.98  And  if  a  fund  has  been  set  aside  and  actually 
appropriated  to  the  payment  of  dividends,  before  insolvency  of  the 
corporation,  the  stockholders  are  entitled  to  them,  to  the  exclusion 
of  other  creditors.8* 

§  5163.  —  Insolvency  of  building  and  loan  associations;  insurance 
companies.  A  by-law  of  a  building  and  loan  association  authorizing 
withdrawal  by  members  whose  stock  has  matured  is  not  to  be  con- 
strued as  creating  a  preference  in  the  distribution  of  assets  when  the 
association  becomes  insolvent.86 

Where  a  life  insurance  company  becomes  insolvent,  the  policy- 
holders become  creditors  with  the  right  to  sue  for  liquidation.88 

§  5164.  Statutory  prohibitions  against  preferences  to  officers  and 
stockholders.  Statutory,  provisions  prohibiting  generally  the  prefer- 
ence of  creditors  by  an  insolvent  corporation  apply,  of  course,  to 
transactions  by  which  officers  or  stockholders  who  are  creditors  are 
preferred.87  A  payment  of  a  debt  for  which  officers  are  personally 
liable  by. funds  of  the  corporation  is  within  a  statute  prohibiting 
preferences.88  The  New  York  statute  provides  that  "no  corporation 
which  shall  have  refused  to  pay  any  of  its  notes  or  other  obligations, 
when  due,  in  lawful  money  of  the  United  States,  nor  any  of  its  offi- 
cers or  directors,  shall  transfer  any  of  its  property  to  any  of  its 
officers,  directors  or  stockholders,  directly  or  indirectly,  for  the  pay- 
ment of  any  debt,  or  upon  any  other  consideration  than  the  full 
value  of  the  property  paid  in  cash."88    The  intent  of  the  statute 


92  Curry  v.  Woodward,  44  Ala.  305; 
In  re  Severn  &  W.  &  S.  Bridge  By. 
Co.,  74  L.  T.  (N.  S.)  219. 

98  Stringer 's  Case  (In  re  Mercantile 
Trading  Co.),  4  Ch.  App.  475. 

9*LeBoy  v.  Globe  Ins.  Co.,  2  Edw. 
Ch.  (N.  Y.)  657. 

95  Pacific  Coast  Sav.  Society  v. 
Sturdevant,  165  Cal.  687,  49  L.  B.  A. 
(N.  S.)  1142,  133  Pac.  485. 

Where  members  of  a  building  and 
loan  association,  holding  matured 
stock,  give  notice  of  withdrawal,  pur- 
suant to  the '.  by-laws,  no  priority  of 
right  accrues  to  them  in  case  of  in- 


solvency, even  though  the  notice  is 
given  before  actual  knowledge  of  in- 
solvency is  had,  and  before  proceed- 
ings are  had.  Pacific  Coast  Sav.  So- 
ciety v.  Sturdevant,  165  Cal.  687,  49 
L.  B.  A.  (N.  S.)   1142,  133  Pac.  485. 

96  Robinson  v.  Mutual  Reserve  Life 
Ins.  Co.,  162  Fed.  794. 

97  See  §5144,  supra. 

98Hazelhurst  Lumber  Co.  v.  Car- 
lisle Mfg.  Co.,  130  Ky.  1,  112  S.  W. 
934. 

99  Stock  Corporation  Law   (Con sol. 
L.  1909,  c.  59),  §66. 
This  statute  in  its  complete  form  is 
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is  to  protect  the  creditors  of  a  corporation  against  collusive  transfers 
to  officers,1  and  a  transfer  by  a  corporation  to  a  partnership,  of  which 
one  of  its  officers  or  stockholders  is  a  member,  is  within  the  statute.2 
The  fact  that  a  corporation  which  gives  its  notes  to  one  of  its  officers 
is  insolvent,  or  on  the  verge  of  insolvency,  and  that  the  manifest 
purpose  of  the  transaction  is  to  enable  him  to  obtain  a  preferential 
lien  on  the  corporate  assets  by  obtaining  a  judgment,  renders  such 
notes  unenforceable,8  but  a  renewal  of  notes  operating  to  relieve  offi- 
cers of  liability  does  not  necessarily  constitute  a  violation  of  the 
statute,  where  there  is  no  intent  to  prefer  *  Where  a  corporation 
renewed  notes  to  its  directors,  and  made  a  colorable  transfer  of  mort- 
gages and  liquor  tax  certificates  to  secure  such  notes,  all  other  assets 
being  mortgaged,  the  directors  were  acting  in  their  personal  interest 
in  order  to  obtain  a  preference.5  A  transfer  of  property  to  a  stock- 
holder by  a  corporation,  heavily  indebted  but  not  insolvent,  which  is 
a  bona  fide  settlement  of  a  debt  for  material,  and  which  is  not  in 
contemplation  of  insolvency,  is  not  invalid.6  Where  a  transfer  to  an 
officer  is  made  simply  for  the  more  effective  enforcement  of  a  claim, 
and  not  for  the  purpose  of  vesting  the  property  in  the  president,  the 
transfer  is  clearly  not  obnoxious  to  the  statute.7  A  pledge  of  jewelry 
by  an  insolvent  corporation  is  not  void  where  it  is  not, shown  that 
the  defendant  is  an  officer,  director  or  stockholder,  or  that  the  pledge 
was  made  to  secure  a  pre-existing  debt.8    An  assignment  by  an  officer 


given    in   a   previous   section,    §  5129, 
supra. 

1  Sanders  v.  Baraaby,  173  N.  Y. 
App.  Div.  244,  159  N.  Y.  Supp.  579. 

Director  receiving  property  im- 
pressed with  trust  for  payment  of 
judgment  creditor  with  notice  and 
without  consideration  is  liable  to  such 
creditor.  Cullen  v.  Friedland,  152  N. 
Y.  App.  Div.  124,  136  N.  Y.  Supp.  659. 

2  Jones  v.  Blun,  145  N.  Y.  333,  39 
N.  E.  954. 

JHalpin  v.  Mutual  Brewing  Co., 
20  N.  Y.  App.  Div.  583,  47  N.  Y.  Supp. 
412. 

*In  an  action  by  a  receiver,  under 
sec.  66  of  the  New  York  Stock  Cor- 
poration Law,  to  recover  an  alleged 
preferential  payment,  evidence  held 
insufficient  to  show  an  intent  to  prefer 
in  a  transaction  whereby  a  corpora- 
tion and  officers  were  relieved  from 


liability  on  a  note,  a  smaller  note 
being  given  to  a  bank  and  the  balance 
paid.  Howland  v.  Metropolitan  Bank, 
228  Fed.  542. 

(In  re  Salvator  Brewing  Co.,  183 
Fed.  910. 

An  assignment  of  mortgages  and 
liquor  tax  certificates  held  void  under 
sec.  48  of  the  New  York  Stock  Cor- 
poration Law  prohibiting  an  insolvent 
corporation  from  transferring  prop- 
erty with  intent  to  prefer  directors 
over  other  creditors.  In  re  Salvator 
Brewing  Co.,  183  Fed.  910. 

6  Gordon  v.  Southgate  Bldg.  Co.,  109 
N.  Y.  App.  Div.  838,  96  N.  Y.  Supp. 
717. 

7  Sanders  v.  Barnaby,  173  N.  Y. 
App.  Div.  244,  159  N.  Y.  Supp.  579. 

•^Wood  v.  Simpson,  149  N.  Y.  App. 
Div.  471,  133  N.  Y.  Supp.  1069. 
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to  his  wife,  in  consideration  of  the  cancellation  by  her  of  a  valid  pre- 
existing debt,  owing  by  him  to  her,  of  a  claim  which  he  has  against 
the  corporation,  with  the  intent  that  its  enforcement  shall  be  for  her 
sole  benefit,  is  not  prohibited.9  An  officer  of  a  corporation  with  knowl- 
edge of  its  insolvency  cannot  by  a  bookkeeping  entry  appropriate 
property  of  the  corporation  to  pay  a  debt  due  to  him.10  The  presump- 
tion that  an  officer  knows  of  the  financial  condition  of  a  company  may 
be  rebutted  by  facts  showing  conclusively  that  he  had  no  such  knowl- 
edge.11 An  assignment  of  all  its  property  by  a  corporation  to  a  di- 
rector for  the  benefit  of  creditors,  without  any  preferences  except 
labor  claims  or  other  liabilities  preferred  by  law,  is  not  prohibited 
by  the  statute.18  When  a  person  in  substantial  control  of  a  corpora- 
tion resigns  his  office,  rids  himself  of  his  holdings  of  stock,  and  then 
acquires  by  transfer  to  himself  all  the  assets  of  the  corporation,  he 
must  provide  and  preserve  the  clearest  possible  evidence  that  every 
step  in  the  transaction  was  unobjectionable  and  that  creditors  were 
not  injured.18  A  colorable  transfer  to  prefer  an  officer  who  has  re- 
signed, but  who  continues  to  direct  the  affairs  of  the  corporation,  will 
be  held  void.14  A  transfer  of  property  by  a  corporation  to  secure 
a  debt  due  to  the  transferee,  made  when  the  latter  is  not  a  director,  is 
not  within  the  statute  in  so  far  as  the  prohibition  against  transfers 


9  Jefferson  County  Nat.  Bank  v. 
Townley,  159  N.  Y.  490,  54  N.  E.  74, 
rev  'g  92  Hun  172,  38  N.  Y.  Supp.  584. 

10  Bock  Island  Butter  Co.  v.  Free- 
man, 83  N.  Y.  Misc.  7,  144  N.  Y.  Supp. 
317. 

To  permit  an  officer  of  a  corporation 
with  knowledge  of  its  insolvency  to 
appropriate  the  corporation 's  property 
to  pay  a  debt  due  to  him,  by  a  book- 
keeping entry,  would  be  to  permit  a 
transfer  of  property  for  a  considera- 
tion other  than  the  full  value  of  the 
property  paid  in  cash,  in  violation  of 
Stock  Corporation  Law,  §  66.  Bock 
Island  Butter  Co.  v.  Freeman,  83  N. 
Y.  Misc.  7, 144  N.  Y.  Supp.  317. 

u  Gleason  v.  Bush,  100  N.  Y.  Misc. 
608,  166  N.  Y.  Supp.  321. 

MMunzinger  v.  United  Press,  52 
N.  Y.  App.  Div.  338,  65  N.'Y.  Supp. 
194.  See  also  Linderman  v.  Hastings 
Card  &  Paper  Co.,  38  N.  Y.  App.  Div. 
488,  56  N.  Y.  Supp.  456. 


13  Littman  v.  Harris,  157  N.  Y.  App. 
Div.  909,  142  N.  Y.  Supp.  341. 

14  Where  a  director,  who  had  made 
advances  to  the  corporation  just  about 
the  time  he  obtained  a  bill  of  sale 
from  the  president  as  security,  trans- 
ferred his  stock  to  some  of  his  em- 
ployees, one  of  whom  took  his  place 
as  officer  of  the  corporation,  but  con- 
tinued to  direct  its  affairs  as  he  had 
done  before  the  transfer,  and  the  tes- 
timony of  one  of  the  transferees 
showed  that  the  transfer  of  the  stock 
was  not  absolute,  and  that  nothing 
was  paid  therefor,  it  was  held  that 
the  bill  of  sale  was  void  as  a  trans- 
fer to  an  officer  with  intent  to  give 
a  preference,  within  the  meaning  of 
sec.  48  of  the  Stock  Corporation  Law. 
Olney  v.  Baird,  7  N.  Y.  App.  Div.  95, 
40  N.  Y.  Supp.  202,  aff'g  15  N.  Y. 
Misc.  385,  37  N.  Y.  Supp.  815. 
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to  officers  is  concerned,  although  he  may  have  been  a  director  when 
the  debt  was  contracted."  The  statute  does  not  prohibit  an  officer 
and  director  of  a  corporation  which  is  losing  money  and  is  in  finan- 
cial straits,  facing  imminent  failure,  from  lending  it  money  on  his 
own  or  its  mortgage  of  personal  property,  to  secure  cash  turned  over 
to  the  corporation,  there  being  no  subterfuge.16  The  transfer  of  ac- 
counts as  additional  security  to  an  officer  may  constitute  a  preferential 
transfer,17  and  directors  who  have  loaned  money  or  credit  to  a  corpora- 
tion cannot  transfer  its  property  to  themselves  as  security  for  their 
claims  when  they  find  danger  of  insolvency  impending.1*    Where  an 


ISMilfoank  v.  Welch,  74  Hun  (N. 
Y.)  497,  26  N.  Y.  Supp.  705. 

16  in  re  Metropolitan  Dairy  Co.,  224 
Fed.   444. 

Such  a  transaction  cannot  be  held 
invalid  under  sec.  66  of  the  New  York 
Stock  Corporation  Law,  nor  under 
the  Bankruptcy  Act.  In  re  Metro- 
politan Dairy  Co.,  224  Fed.  444. 

Where  the  directors  of  an  insolvent 
corporation,  having  no  knowledge  that 
it  was  insolvent,  loaned  it  money  for 
the  purpose  of  relieving  it  from  what 
they  believed  to  be  merely  a  temporary 
embarrassment,  upon  the  faith  of  se- 
curities which,  in  pursuance  of  a  reso- 
lution of  the  board  of  directors,  were 
subsequently  deposited  with  them  as 
collateral,  it  was  held  that- the  contract 
was  valid,  and  that  they  were  entitled 
to  retain  and  enforce  the  securities  as 
against  a  receiver  of  the  corporation 
subsequently  appointed.  Converse  v. 
Sharpe,  37  N.  T.  App.  Div.  399,  55 
N.  Y.  Supp.  1080. 

Evidence  held  not  to  show  a  pref- 
erence under  sec.  48  of  the  Stock  Cor- 
poration Law,  though  a  corporation 
mortgagor  was  in  straitened  circum- 
stances, the  object  «of  the  directors 
being  to  aid  the  company  so  that  its 
business  might  be  carried  on  success- 
fully. Swan  v.  Stiles,  94  N.  Y.  App. 
Div.  117,  87  N.  Y.  Supp.  1089. 

A  mortgage  by  a  corporation  to  a 
stockholder,  made  for  the  purpose  of 
raising  money  to  pay  its  acceptance, 
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which  has  laid  over,  but  payment 
of  which  has. not  been  refused,  is  not 
within  the  prohibition  of  sec.  48  of 
the  Stock  Corporation  Law,  although 
the  corporation  may  be  greatly  embar- 
rassed. Parish  v.  Wheeler,  22  N.  Y. 
494. 

L.  1890,  c.  564,  §48,  was  held  to 
prevent  a  corporation,  on  charging 
to  its  treasurer  a  loan  made  by  him, 
from  assigning  to  him  the  claim 
against  the  borrower.  Cheever  v.  Gil- 
bert El.  B.  Co.,  43  N.  Y.  Super.  Ct. 
478. 

17  Where  the  directors  of  a  corpora- 
tion loaned  it  money,  taking  the 
transfer  of  certain  accounts  as  secur- 
ity, under  an  agreement  that,  until 
default,  the  company  might  from  time 
to  time  substitute  other  accounts  in 
the  place  of  those  transferred,  and  the 
directors  collected  the  accounts  trans- 
ferred, and  paid  over  the  proceeds  to 
the  corporation,  and  subsequently, 
after  the  debts  to  them  became  due, 
and  after  the  refusal  of  the  company 
to  pay  a  debt,  other  accounts  were 
transferred  to  them  in  the  place  of 
those  which  had  been  collected,  it 
was  held  that  the  last  transfer,  not 
being  within  the  terms  of  the  contract, 
was  in  violation  of  the  statutory  pro- 
hibition. Milbank  v.  Welch,  74  Hun 
(N.  Y.)  497,  26  N.  Y.  Supp.  705. 

U  In  re  Salvator  Brewing  Co.,  183 
Fed.  910. 
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officer  takes  a  bill  of  sale  of  a  large  part  of  personal  property  to  secure 
him  for  advances  made,  knowing  that  it  will  close  the  company's  busi- 
ness, and  the  company,  after  the  transfer,  abandons  its  property  and 
does  no  more  business,  the  transfer  is  in  contemplation  of  insolvency, 
although,  at  the  time  that  it  was  made,  the  company  had  sufficient 
property,  taken  at  its  cost  price,  to  pay  its  debts.10  The  fact  that  an 
officer  is  liable  for  an  amount  secured  as  a  preference  does  not  pre- 
vent -him  from  retaining  his  salary  and  an  amount  equivalent  to  that 
advanced  to  the  corporation  for  which  he  had  a  prior  lien.80  If  evi- 
dence in  a  case  shows  that  a  president  and  manager  of  a  hotel  was  not 
to  be  charged  for  board  and  room  under  an  agreement  by  which  he 
was  employed,  the  allowance  of  the  use  of  such  room  and  board  is 
not  a  violation  of  the  statute.81  Under  the  statute  as  it  existed  prior 
to  amendment,  a  creditor  of  an  insolvent  corporation,  who  was  also 
a  stockholder  and  officer,  was  prohibited  from  obtaining  a  judgment 
against  the  corporation  and  selling  its  property  thereunder,  with  the 
co-operation  of  his  associates  on  the  board  of  trustees.88  The  transfer 
of  a  portion  of  the  capital  of  a  corporation  to  an  officer  may  render 
other  officers  liable  for  wasting  the  assets  of  the  company.88 
Under  the  New  Jersey  statute,84  transfers  of  property  to  officers  are 


19  Queen  v.  Weaver,  38  N.  T.  App. 
Div.  628,  56  N.  Y.  Supp.  998. 

SOAsheville  Lumber  Go.  v.  Hyde, 
172  Fed.   730. 

Payment  of  salary  to  an  officer  or 
stockholder  of  an  insolvent  corpora- 
tion was  held  within  the  prohibition 
of  L.  1890,  c.  564,  f  48.  Dwight  v. 
Williams,  25  N.  Y.  Misc.  667,  55  N.  Y. 
Supp.  201. 

81  Montague  v.  Hotel  Gotham  Co., 
149  N.  Y.  App.  Div.  687,  133  N.  Y. 
Supp.  954. 

88  Under  L.  1890,  c.  564,  ft  48.  King 
v.  Union  Iron  Go.  of  Buffalo,  58  Hun 
(N.  Y.)  601,  11  N.  Y.  Supp.  603. 

Under  L.  1890,  c.  564,  f  48,  it  was 
held  "with  some  hesitation"  that  the 
statutory  prohibition  prevented  an  of- 
ficer of  an  insolvent  corporation,  who 
was  also  a  creditor,  from  obtaining  a 
preference  over  other  creditors  by  an 
attachment  of  property  of  the  cor- 
poration, although  the  assets  of  the 
corporation  were  not  in  any  way  under 
his  control,  and  although  he  proceeded 


in  hostility  to  the  corporation,  and 
without  any  collusion  or  connivance 
on  the  part  of  the  other  officers. 
Throop  v.  Hatch  Lithographic  Go., 
125  N.  Y.  530,  26  N.  B.  742  (dis- 
tinguishing Varnum  v.  Hart,  119  N.  Y. 
101,  23  N.  E.  183).  Note.  Three  of 
the  judges  dissented,  viz.,  Earl,  Peck- 
ham  and  Gray.  See  also  Kingsley  v. 
First  Nat.  Bank,  31  Hun  (N.  Y.)  329. 

88  Where  a  corporation,  while  a  go- 
ing concern,  incurring  debts  and  lia- 
bilities, gives  to  a  stockholder  and 
director,  for  the  benefit  of  another 
stockholder  and  director,  a  part  of  its 
capital,  such  director  violates  Stock 
Corporation  Law,  L.  1890,  c.  564,  ft  23, 
and  the  principles  of  the  common 
law  and  become*  liable  in  an  action  at 
law  for  wasting  the  assets  of  the  cor- 
poration. Hazard  v.  Wight,  201  N.  Y. 
399,  94  N.  E.  855. 

See  §  5055,  supra. 

84  New  Jersey  statute,  see  §5128, 
supra. 
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prohibited,25  when  the  corporation  is  insolvent,  or  when  its  insolvency 
is  contemplated.86  A  preference  secured  by  creditors  associated  with 
a  director  and  having  knowledge  of  his  fiduciary  capacity  will  not 
be  permitted.87  An  officer  cannot  lawfully  arrange  to  have  a  debt 
due  him  from  the  company  secured  to  be  paid  by  a  transfer  of  its 
assets,  then  resign  shortly  before  the  delivery  of  the  prearranged 
security,  and  claim  that  it  was  given  when  he  was  not  an  officer  of  the 
company.88  A  mortgage  to  secure  the  repayment  of  the  purchase 
money  of  land,  advanced  by  a  stockholder,  is  a  purchase-money  mort- 
gage and  is  valid.80  "Where  a  part  of  a  mortgage  operates  to  secure 
to  stockholders  the  repayment  of  the  purchase  price  of  such  stock, 
such  action  is  in  derogation  of  the  rights  of  creditors  and  also  of  other 
stockholders  who  have  fully  paid  for  their  stock.80 

§5165.  Recovery  of  invalid  preferences;  accounting"— Remedies. 
Directors  who  receive  money  from  the  sale  of  property  and  pay  a 
large  sum  to  themselves  for  sums  claimed  to  be  due,  may  be  charged 
as  trustees  by  a  court  of  equity  at  the  suit  of  a  creditor  who  has  re- 
ceived nothing.81  Under  the  New  York  statute,  a  cause  of  action  to 
creditors  and  stockholders  in  their  own  right  to  recover  the  damages 
sustained  is  given  instead  of  requiring  the  action  to  be  brought  by, 
or  in  the  right  of,  the  corporation  to  restore  its  funds.88 


a*  A  bill  of  sale  of  all  the  property 
of  a  corporation  to  a  director  held 
void  under  Act  April  21,  1896  (Pub. 
L.  1896,  p.  277),  prohibiting  transfers 
by  a  corporation  after  or  in  contem- 
plation of  insolvency.  Holmes  v. 
Sheridan,  65  N.  J.  Eq.  765,  56  Atl. 
308. 

A  transfer  of  bonds  to  a  president 
and  director  to  secure  advances  held 
invalid  as  a  preferential  transfer 
(Pub.  L.  1896,  p.  298,  c.  185).  Porch 
v.  Agnew  Co.,  70  N.  J.  Eq.  328,  61 
Atl.  721. 

Under  Corporation  Act  (L.  1896,  p. 
298,  e.  185),  |  64,  rendering  void  trans- 
fers by  an  insolvent  corporation,  an 
arrangement  whereby  assets  are  trans- 
ferred to  two  directors  for  the  pur- 
pose of  paying  certain  debts,  is  in- 
valid. Mills  v.  Hendershot,  70  N.  J. 
Eq.  258,  62  Atl.  542. 

86  Knowledge  of  insolvency  held  to 
invalidate    payments   to    a  president 


and  treasurer,  made  within  ten  days 
of  the  appointment  of  a  receiver. 
Jessup  v.  Thomason,  68  N.  J.  Eq.  443, 
59  Atl.  226. 

87  Schmidt  v.  Perkins,  74  N.  J.  L. 
785,  11  L.  B.  A.  (N.  S.)  1007,  122  Am. 
St.  Rep.  417,  67  Atl.  77. 

88  Reed  v.  Helois  Carbide  Specialty 
Co.,  64  N.  J.  Eq.  231,  53  Atl.   1057. 

39  Reed  v.  Helois  Carbide  Specialty 
Co.,  64  N.  J.  Eq.  231,  53  Atl.  1057. 

80  Reed  v.  Helois  Carbide  Specialty 
Co.,  64  N.  J.  Eq.  231,  53  Atl.  1057. 

81  Union  Coal  Co.  v.  Wooley,  54 
Okla.  391,  154  Pac.  62. 

The  remedy  is  not  abolished  by  the 
statute  defining  the  obligations  and 
liabilities  of  directors.  Rev.  L.  1910, 
§1254.  Union  Coal  Co.  v.  Wooley, 
54  Okla.  391/  154  Pac.  62. 

82  Stock  Corporation  Law,  §66; 
Caesar  v.  Bernard,  156  N.  Y.  App.  Div. 
724,  141  N.  Y.  Supp.  659. 
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§5166.  — Bankruptcy  Act  The  Bankruptcy  Act  substantially 
authorizes  voiding  transfers  of  property  made  by  a  debtor  while  insol- 
vent, within  four  months  of  filing  the  petition  in  bankruptcy,  "which 
are  held  null  and  void  as  against  the  creditors  of  such  debtor  by  the 
laws  of  the  state' '  in  which  the  property  is  situated.38  Courts  of 
bankruptcy  and  state  courts  have  concurrent  jurisdiction  of  such 
suits.34  Under  the  Bankruptcy  Act,  a  trustee  may  avoid  any  transfer 
by  the  bankrupt  of  his  property  which  any  creditor  of  such  bankrupt 
might  have  avoided,  and  may  recover  the  property  so  transferred 
or  its  value  from  the  person  to  whom  it  was  transferred,  unless  he 
was  a  bona  fide  holder  for  value  prior  to  the  date  of  the  adjudication.35 
Where  a  transfer  is  more  than  four  months  prior  to  the  filing  of  a 
petition  it  cannot  be  attacked  as  preferential.36  A  trustee  in  bank- 
ruptcy may  maintain  a  suit  in  equity  to  recover  a  payment  made  in 
alleged  violation  of  the  New  York  statute.37  Equity  has  jurisdic- 
tion at  the  suit  of  a  trustee  of  a  bankrupt  corporation  to  follow  money 
unlawfully  paid  officers  and  directors  and  to  charge  them  therewith 
and  the  property  in  which  they  may  have  invested  the  same  for  the 
benefit  of  creditors,  independently  of  any  question  of  substitution  or 
subrogation.38 

§  5167.  —  Condition*  precedent.  Under  some  statutes  an  adjudi- 
cation of  dissolution  is  essential  to  the  maintenance  of  a  bill  by  a  re- 


88  Bankruptcy  Act,  §  67e;  Grand!- 
son  v.  Robertson,  220  Fed.  985. 

The  Bankruptcy  Act  merely  gives 
the  trustee  authority  to  avoid  any 
fraudulent  transfers  of  property  by 
the  bankrupt  "which  any  creditor" 
might  have  avoided,  and  the  question 
whether  a  particular  transfer  was  or 
was  not  fraudulent  as  to  creditors 
does  not  depend  upon  the  Bankruptcy 
Act,  but  upon  the  laws  of  tKe  state 
where  the  alleged  transfers  were 
made.  Woodman  v.  Butterfield,  116 
Me.  241,  101  Atl.  25. 

MGrandison  v.  Robertson,  220  Fed. 
985. 

86  Grinstead  v.  Union  *  Savings  A 
Trust  Co.,  190  Fed.  546. 

86  Jackson  v.  Sedgwick,  189  Fed. 
508;  Arnold  v.  Knapp,  75  W.  Va. 
804,  84  S.  E.  895. 


87Cardozo  v.  Brooklyn  Trust  Co., 
228  Fed.  333. 

88  Arnold  v.  Knapp,  75  W.  Va.  804, 
84  S.  E.  895. 

Equity  has  jurisdiction  at  the  suit 
of  &  trustee  in  bankruptcy  of  an  in- 
solvent corporation  (under  Code  1913, 
c.  53,  §40,  serial  §2873),  to  recover 
dividends  unlawfully  paid  to  a  stock- 
holder; and  to  recover  money  paid  to 
officers  or  creditors  within  four  months 
of  bankruptcy,  and  to  follow  such 
funds.  Arnold  v.  Knapp,  75  W.  Va. 
804,   84  S.  E.   895. 

Under  Stock  Corporation  Law,  f  66, 
an  action  by  a  trustee  in  bankruptcy 
to  set  aside  as  null  and  void  preferen- 
tial payments  to  certain  persons  and 
that  they  be  required  to  account  there- 
for as  for  money  had  and  received  to 
the   plaintiff's   use,   presents   a  well 
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ceiver  to  set  aside  an  unlawful  preference.89  A  trustee  in  bankruptcy 
represents  all  creditors,  and  in  a  suit  to  set  aside  a  preference,  his 
appointment  dispenses  with  the  reduction  of  the  claims  of  creditors 
to  judgments.40 

§  5168.  —  Limitations;  estoppel.  Under  some  statutes,  creditors 
who  do  not  bring  suit  within  ninety  days  after  they  have  notice  that  a 
corporation  has  disposed  of  its  assets  to  other  creditors,  art  barred 
from  setting  aside  the  sale  as  an  unlawful  preference.*1  A  creditor 
who  is  a  defendant  in  winding-up  proceedings  and  who  does  not 
object  to  the  allowance  of  a  preference' to  a  stockholder  cannot  subse- 
quently object  to  such  preference,  as  any  relief  desired  should  have 
been  asserted  by  a  cross-complaint.4* 

§  5169.  —  Parties.  When  the  assets  are  wholly  insufficient  to  meet 
the  claims  of  creditors,  such  creditors  have  a  common  interest  in 
defeating  the  preference.4*  Where  it  is  claimed  that  officers  and  di- 
rectors of  an  insolvent  company  used  their  position  to  pay  interest 
on  bonds  to  themselves  as  holders  of  such  bonds,  the  transaction  can 
only  be  questioned  by  the  company  or  its  receiver.44  Upon  a  receiv- 
er's refusal  to  prosecute  in  such  case,  upon  proper  demand  of  the 
stockholders  or  bondholders,  they  may  be  permitted  to  litigate  the 
question,  but  no  demand  being  shown,  there  is  no  such  right.46  Where 
an  intention  to  prefer  certain  defendants  over  general  creditors 


recognized  subject  of  equity  jurisdic- 
tion within  the  statute.  Sherwood  v. 
Holbrook,  98  N.  Y.  Misc.  668,  163  N. 
Y.  Supp.  326. 

The  Federal  Bankruptcy  Act  does 
not  apply  to  an  equitable  action  to 
have  preferential  payments  adjudged 
null  and  void,  and  for  an  accounting, 
the  cause  of  action  being  solely  cog- 
nizable in  equity.  Sherwood  v.  Hol- 
brook, 98  N.  Y.  Misc.  668,  163  N.  Y. 
Supp.  326. 

»  Under  Bagby's  Code  of  1912, 
§§78,  79,  an  adjudication  of  dissolu- 
tion is  made  the  foundation  for  the 
application  of  the  principles  of  the 
insolvent  laws  in  the  distribution  of 
the  assets  of  an  insolvent  corporation. 
Hughes  v.  Hall,  118  Md.  673,  85  Atl. 
946. 

See  Hayden  v.  Citizens'  Nat.  Bank 


of  Baltimore,  120  Md.  163,  46  L.  B.  A. 
(N.  S.)  1059,  Ann.  Cas.  1915  A  686, 
87  Atl.  672. 

40  Sherwood  v.  Holbrook,  178  N.  Y. 
App.  Div.  462,  165  N.  Y.  Supp.  514; 
Sherwood  v.  Holbrook,  98  N.  Y.  Misc. 
668,  163  N.  Y.  Supp.  326. 

41  Under  Eirby's  Dig.  §§949,  951. 
Nedry  v.  Vaile,  109  Ark.  584,  160  S. 
W.  880. 

4*  Bank  of  Visalia  v.  Dillonwood 
Lumber  Co.,  148  Cal.  18,  82  Pac.  374. 

48  In  re  First  State  Bank  of  Cor- 
with,  149  Iowa  662,  129  N.  W.  70. 

44  Finance  Co.  of  Pennsylvania  v. 
New  Jersey  Short  lane  B.  Co.,  183 
Fed.  830. 

46  Finance  Co.  of  Pennsylvania  v. 
New  Jersey  Short  Line  B.  Co.,  183 
Fed.  830. 
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is  clearly  established,  it  is  not  necessary  that  the  action  should  be 
brought  against  the  person  to  whom  an  assignment  of  accounts  was 
directly  made,  it  appearing  that  he  is  merely  the  instrument  through 
which  the  preferential  payments  are  made.46  In  an  action  under  a 
statute  by  a  director  to  compel  officers  of  a  company  to  account  for 
money  advanced  as  a  special  or  trust  fund  to  purchase  certain  prop- 
erty, and  misappropriated,  the  plaintiff  occupies  the  position  of  a 
trustee  for  creditors,  and  other  general  creditors  are  not  necessary 
parties.47  In  a  suit  to  set  aside  a  preference,  existing  because  of 
the  payment  of  a  debt  for  which  officers  were  personally  liable  with 
funds  of  the  corporation,  the  corporation  and  the  transferee  are 
necessary  parties,  and  while  the  directors  are  properly  joined  and 
given  an  opportunity  to  be  heard,  their  interest  will  not  defeat  the 
suit.48  In  an  action  by  a  judgment  creditor  to  require  a  defendant 
to  account  for  property  conveyed  by  a  corporation  through  the  exe- 
cution of  chattel  mortgages,  if  the  death  of  the  person  whom  the 
plaintiff  represented  as  administrator  was  caused  before  the  trans- 
fer, although  the  judgment  was  not  entered  thereon  until  afterwards, 
the  plaintiff  could  maintain  the  action.49  In  such  case  if  the  de- 
fendant held  shares  as  executor,  and  the  chattel  mortgage  was  in 
form  made  to  him  as  executor,  the  cause  of  action  was  against  him 
personally  and  not  against  the  estate  of  which  he  was  executor.60 

§5170.  — Pleading.  Where  a  complaint  seeks  to  have  transfers 
declared  void  and  to  recover  assets  of  a  corporation  transferred  in 
violation  of  statute,  but  a  single  cause  of  action  in  equity  is  pre- 
sented, and  it  is  immaterial  that  the  defendants  are  not  equally  liable 
and  that  they  were  not  all  concerned  in  the  same  illegal  transfers 
of  the  bankrupt's  property.51     Such  a  complaint  against  officers  U 

46Grandison  v.  Robertson,  220  Fed.  50  Ginsberg  v.  Automobile  Coaching 

985.  Co.,  151  N.  Y.  App.  Div.  627,  136  N. 

47  Miller  v.  Barlow,  78  N.  Y.  App.      Y.  Supp.  354. 

Div.  331,  79  N.  Y.  Supp.  964.  51  Sherwood  v.  Holbrook,  178  N.  Y. 

48  Hazelhurst  Lumber  Co.  v.  Carlisle  App.  Div.  462,  165  N.  Y.  Supp.  514. 
Mfg.  Co.,  130  Ky.  1,  112  S.  W.  934.  Under  Code  Civ.  Proc.  §  446,  as  to 

In   such   a  case   the   intent   of   the  the  joinder  of  parties  having  an  in- 

transferor  controls  and  the   question  terest  in  the  subject  of  the  action,  and 

of  notice  of  intent  to  prefer  the  trans-  $  484,  as  to  the  joinder  of  causes  of 

feree  is  immaterial.    Hazelhurst  Lum-  action  arising  out  of  the  same  trans- 

ber  Co.  v.  Carlisle  Mfg.  Co.,  130  Ky.  action,  the  causes  of  action  in  equit- 

1,  112  S.  W.  934.  able     actions     are    not     required     to 

49  Ginsberg  v.  Automobile  Coaching  affect  all  the  defendants  to  the  same 
Co.,  151  N.  Y.  App.  Div.  627,  136  N.  extent  or  in  the  same  way,  as  the 
Y.  Supp.  354.  court  may  mold  the  judgments  to  do 
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sufficient  without  alleging  that  the  corporation  at  the  time  of  the 
payments  had  refused  to  pay  any  of  its  notes  or  other  obligations 
when  due.68  A  complaint  which  fails  to  disclose  that  a  defendant 
was  a  creditor,  stockholder,  director  or  officer  of  a  corporation  or  that 
she  received  the  property  of  the  corporation,  is  insufficient.68  In  an 
action  to  have  alleged  illegal  preferential  transfers  adjudged  null 
and  void  and  to  direct  an  accounting  by  all  concerned  to  the  credi- 
tors of  the  insolvent  corporation,  the  issues  of  fact  and  law  are  com- 
mon to  all  the  parties,  and  the  complaint  embraces  but  a  single  cause 
of  action,  even  though  it  does  not  allege  in  express  terms  that  each 
transferee  was  privy  to  every  transfer.6*  Where  a  defendant  as  a 
director  votes  to  authorize  a  mortgage,  and  as  secretary  executes  the 
necessary  papers,  and  in  his  individual  capacity  benefits  by  receiving 
a  preferential  payment,  it  is  not  necessary  to  allege  that  he  violated 
the  statute  or  was  concerned  in  its  violation,  in  his  capacity  as  an 
officer.66  In  an  action  by  a  judgment  creditor  to  require  a  defendant 
to  account  for  property  conveyed  by  a  corporation  through  the  execu- 
tion of  chattel  mortgages,  contrary  to  a  statute  prohibiting  prefer- 
ences, a  complaint  which  does  not  allege  that  the  mortgages  were 
given  without  consideration,  or  upon  inadequate  consideration,  or  in 
payment  of  an  antecedent  debt,  and  which  fails  to  show  that  the 
plaintiff  was  a  creditor  at  the  time  of  the  transfers,  is  demurrable.56 
A  petition  showing  the  transfer  of  income  of  a  corporation  to  a 


equity  between  the  parties,  and  under  WKiendl   v.   Cochrane,    153   N.   T. 


this  rule  a  complaint  by  a  trustee  in 
bankruptcy  against  directors  and  cred- 
itors to  recover  preferential  payments 
is  not  objectionable.  Sherwood  v. 
Holbrook,  98  N.  Y.  Misc.  668,  163  N. 
T.  Supp.  326. 

Under  the  General  Corporation  Law 
(Consol.  L.  c.  23),  as  amended  by 
Laws  1913,  c.  633,  adding  sec.  91a, 
as  to  jurisdiction  of  actions  against 
officers  for  injury  or  loss  of  property, 
the  language  of  the  statute  is  suffi- 
ciently broad  to  cover  a  case  where 
alleged  transfers  were  made  and  re- 
ceived in  clear  violation  of  the  duties 
of  officers  owed  to  creditors.  Sher- 
wood v.  Holbrook,  98  N.  T.  Misc. 
668,  163  N.  Y.  Supp.  326. 

M  Stock  Corporation  Law,  §66; 
Sherwood  v.  Holbrook,  98  N.  Y.  Misc. 
668,  163  N.  Y.  Supp.  -326. 


App.  Div.  802,  138  N.  Y.  Supp.  630. 

Where  a  complaint  shows  that  a 
director  and  president,  in  his  official 
capacity  voted  to  authorize  the  trans- 
actions of  which  complaint  was  made, 
and  as  president  signed  and  executed 
the  indentures  necessary  to  carry  the 
same  into  effect,  it  was  sufficiently  al- 
leged that  as  an  officer  or  director  he 
violated  or  was  concerned  in  the  viola- 
tion of  the  statute.  Caesar  v.  Bernard, 
156  N.  Y.  App.  Div.  724,  141  N.  Y. 
Supp.  659. 

64  Sherwood  v.  Holbrook,  98  N.  Y. 
Misc.  668,  163  N.  Y.  Supp.  326. 

«*  Cesar  v.  Bernard*  156  N.  Y.  App. 
Div.  736,  141  N.  Y.  Supp.  668. 

M  Stock  Corporation  Law  (Consol. 
L.  1909,  c.  59),  §66;  Ginsberg  v. 
Automobile  Coaching  Co.,  151  N.  Y. 
App.  Div.  627,  136  N.  Y.  Supp.  354. 
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stockholder,  that  this  has  hindered  creditors  and  was  so  intended, 
shows  an  act  of  bankruptcy.67 

§  5171.  —  Presumptions  and  burden  of  proof;  evidence.  The  bur. 
den  of  proving  insolvency  when  it  is  sought  to  set  aside  a  prefer- 
ence, is  on  the  person  attacking  such  preference.58  A  defendant 
claiming  that  a  mortgage  is  valid  by  referring  to  a  prior  unrecorded 
mortgage  has  the  burden  of  showing  that  such  prior  mortgage  was 
itself  legal  and  not  a  preference.59 

Books  and  papers  of  a  bankrupt  may  be  received  as  evidence  in 
support  of  a  Claim  of  insolvency,  in  a  suit  to  recover  preferential 
payments.60  Where  hopeless  insolvency  is  established  and  there  is  no 
evidence  of  a  radical  change  in  the  affairs  of  the  bankrupt,  the  evi- 
dence will  be  deemed  sufficient  to  support  insolvency  about  three 
months  prior  to  the  bankruptcy,  at  the  time  of  a  preference.61 

§  5172.  —  Instructions.  An  instruction  as  to  the  presumption  that 
a  bank  need  have  no  reasonable  cause  to  believe  that  a  preference 
is  intended  by  a  payment  of  a  debt,  is  not  covered  by  an  instruction 
informing  the  jury  what  the  plaintiff  must  prove  by  a  preponderance 
of  evidence  but  not  informing  the  jury  what  the  presumption  of 
law  is  in  such  a  case.68 

§5173.  — Judgments;  amounts  recoverable.  A  distinction,  exists 
between  a  preferential  payment  to  a  creditor  and  a  payment  or  dis- 
tribution of  a  fund  among  stockholders  by  an  insolvent  corporation. 
In  the  latter  case  the  whole  payment  may  be  recovered,  in  the  for- 


57  Under  sec.  3a  (1),  c.  3  of  the 
Bankruptcy  Act.  In  re  Badke  Co.,  193 
Ted.  735. 

MMcGill  v.  Commercial  Credit  Co., 
243  Fed.  637;  Latta  v.  Catawba  Elec. 
Co.,  146  N.  C.  285,  59  S.  E.  1028. 

A  creditor  attacking  a  preference  to 
a  director  has  the  burden  of  showing 
invalidity,  because  notice  of  the  direc- 
tor's meeting  at  which  the  transfer 
was  authorized  was  not  given  to  a 
director.  Pitman  v.  Chicago-Joplin 
Lead  &  Zinc  Co.,  113  Mo.  App.  513,  87 
6.  W.  10. 

In  a  suit  by  a  trustee  in  bankruptcy 
to  recover  a  preference  alleged  to  be 
voidable,    the    burden    is    upon    the 


trustee  to  show  that  the  bankrupt  was 
insolvent  when  the  transfer  was  made, 
and  that  the  creditor  had  reasonable 
ground  to  believe  that  the  enforce- 
ment of  the  transfer  would  effect  a 
preference.  Simpson  v.  Western  Hard- 
ware &  Metal  Co.,  97  Wash.  626,  167 
Pac.  113. 

MSchwenn  v.  Dartmouth  Realty 
Co.,  127  N.  Y.  Supp.  368. 

WGrandison  v.  National  Bank  of 
Commerce  of  Rochester,  220  Fed.  981. 

61  McGill  v.  Commercial  Credit  Co., 
243  Fed.  637. 

6SChisholm  v.  First  Nat.  Bank  of 
Leroy,   176  111.  App.  382. 
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mer  only  the  excess  of  the  amount  over  what  would  have  been  an 
equal  pro  rata  distribution  among  all  creditors  holding  enforceable 
claims.68  Where  directors  receive  a  large  sum  of  money  from  the 
sale  of  corporate  property,  and  pay  a  large  portion  to  themselves 
for  sums  claimed  to  be  due,  mingling  such  portion  with  their  own 
funds,  a  personal  judgment  may  be  recovered  against  them  in  favor 
of  a  creditor  who  has  received  nothing  at  all  of  the  assets  thus  col- 
lected.6* Where  directors  take  property  of  a  corporation  in  partial 
payment  of  their  claims,  and  retain  it  until  it  presumably  decreases 
in  value,  a  decree  fixing  their  liability  at  the  sum  which  they  agreed 
the  property  was  worth  when  they  took  it  will  not  be  interfered 
with.6* 


§  5174.  Set-off  by  debtors  of  insolvent  corporations— Right  of  set- 
off in  general.  As  a  general  rule,  when  a  person  is  indebted  to  a  cor- 
poration, and  it  becomes  insolvent,  and  the  person  is  called  upon  to 
pay  the  debt,  either  by  the  corporation  or  by  a  receiver  or  assignee 
for  the  benefit  of  creditors,  he  is  entitled  in  equity  to  set  off  against 
the  indebtedness  a  debt  due  to  him  from  the  corporation,  and  can- 
not be  required  to  pay  his  debt  in  full,  and  then  come  in  and  share 
merely  pro  rata  with  the  other  creditors  in  the  assets  of  the  corpora- 
tion.66 This  right  of  set-off  in  equity  cannot  be  defeated  on  the 
ground  that  the  receiver  or  assignee  for  the  benefit  of  creditors  is  a 


63  Warren  v.  Mayer,  163  Mo.  App. 
451,   143  S.  W.  861. 

«*  Union  Coal  Go.  v.  Wooley,  54 
Okla.   391,  154  Pac.  62. 

65  Hill  v.  Standard  Tel.  Mfg.  Co., 
209  Pa.  231,  58  AtL  147. 

W Stockholders'  rights  to  set  off 
debts  due  on  account  of  stock  when 
corporation  becomes  insolvent,  see 
§§  4132,  4246,  supra  and  §  5179,  infra. 

Exceptions  to  rule,  see  infra,  this 
section. 

United  States.  North  Chicago  Boil- 
ing Mill  Co.  v.  St.  Louis  Ore  &  Steel 
Co.,  152  U.  S.  596,  38  L.  Ed.  565; 
Scott  v.  Armstrong,  146  U.  S.  499,  36 
L.  Ed.  1059;  Carr  v.  Hamilton,  129  U. 
S.  252,  32  L.  Ed.  669;  Scammon  v. 
Kimball,  92  U.  S.  362,  23  L.  Ed.  483; 
Oermanda  Sav.  Bank  &  Trust  Co.  v. 
Loeb,  188  Fed.  285;  Stapylton  v.  Cie 
Des  Phosphates  De  France,  88  Fed. 


53;  Adams  v.  Spokane  Drug  Co.,  57 
Fed.  888,  23  L.  B.  A.  334;  Yardley 
v.  Clothier,  49  Fed.  337;  Louis 
Snyders*  Sons  Co.  v.  Armstrong,  37 
Fed.  18. 

Alabama.  Oates  v.  Smith,  176  Ala. 
39,  57  So.  438. 

Arkansas.  Steelman  v.  Atchley,  98 
Ark.  294,  32  L.  B.  A.  (N.  S.)  1060, 
135  S.  W.  902. 

Colorado.  flee  Platner  Implement 
Co.  v.  Bradley,  Alderson  &  Co.,  40 
Colo.  95,  90  Pac.  86. 

Connecticut.  Mutual  debts  con- 
tracted in  ordinary  course  of  business 
before  insolvency  may  be  set  off,  the 
balance  only  being  an  asset  of  the 
insolvent.  Lippitt  v.  Thames  Loan  & 
Trust  Co.,  88  Conn.  185,  90  Atl.  369. 

Delaware.  See  Greif  y.  James  H. 
Wright  Co.,  10  Del.  Ch.  308,  91  Atl. 
205  (referring  to  statutory  right). 
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bona  fide  purchaser  for  value,  for  neither  of  them  occupies  such  a 
position.    A  receiver  may  be  spoken  of  rather  as  a  trustee,  or  repre- 


Oeorgia.  State  v.  Brobston,  94  Ga. 
95,  47  Am.  St.  Rep.  138,  21  S.  E. 
146. 

Idaho.  See  Claiborn  v.  Utah  Ass'n 
of  Credit  Men,  22  Idaho  158,  124  Pac. 
788. 

Illinois.  McCagg  v.  Woodman,  28 
111.  84;  Third  Swedish  M.  £.  Ohurch 
v.  Wetherell,  43  111.  App.  414.  See 
Moody  v.  Chicago  Title  &  Trust  Co., 
138  IU.  App.  233,  aff'd  233  HI.  634, 
84  N.  E.  656. 

Iowa.  Brown  v.  Sheldon  State 
Bank,  139  Iowa  83,  117  N.  W.  289. 

Kentucky.  Kentucky  Flour  Co.'s 
Assignee  v.  Merchants'  Nat.  Bank,  90 
Ky.  225,  9  L.  R.  A.  108,  13  S.  W.  910; 
Pinnell  v.  Nesbit,  16  B.  Mon.  351. 

Louisiana.  Beatty  v.  Scudday,  10 
La.  Ann.  404. 

Maryland.  Hay  den  v.  Citizens' 
Nat.  Bank  of  Baltimore,  120  Md.  163, 
46  L.  R.  A.  (N.  S.)  1059,  Ann.  Cas. 
1915  A  686,  87  Atl.  672;  Colton  v. 
Drovers'  Perpetual  Building  &  Loan 
Ass'n,  90  Md.  85,  46  L.  R.  A.  388, 
78  Am.  St.  Rep.  431,  45  Atl.  23. 

Massachusetts.  Merrill  v.  Cape  Ann 
Granite  Co.,  161  Mass.  212,  23  L.  R. 
A.  313,  36  N.  E.  797;  Colt  v.  Brown, 
12  Gray  233. 

Minnesota.  St.  Paul  6  M.  Trust  Co. 
v.  Leek,  57  Minn.  87,  47  Am.  St.  Rep. 
576,  58  N.  W.  826;  Laybourn  v.  Sey- 
mour, 53  Minn.  105,  39  Am.  St.  Rep. 
579,  54  N.  W.  941.  See  Wunderlich 
v.  Merchants'  Nat.  Bank,  109  Minn. 
468,  27  L.  R.  A.  (N.  S.)  811,  134  Am. 
St.  Rep.  788,  18  Ann.  Cas.  212,  124 
N.  W.  223. 

Missouri.  Smith  v.  Spongier,  83  Mo. 
408;  Wabash  R.  Co.  v.  Bowring,  103 
Mo.  App.  158,  77  S.  W.  106. 

Nebraska.  Commercial  State  Bank 
of  Crawfordsville  v.  Ketchum,  1  Neb. 
(Unoff.)  454,  96  N.  W.  614;  Bernstein 
v.  Coburn,  49  Neb.  734,  68  N.  W.  1021 ; 


Salladin  v.  Mitchell,  42  Neb.  859,  61 
N.  W.  127. 

New  Jersey.  Stone  v.  New  Jersey 
6  H.  R.  Railway  Ferry  Co.,  75  N.  J. 
L.  172,  66  Atl.  1072;  Van  Wagoner  v. 
Paterson  Gaslight  Co.,  23  N.  J.  L.  283. 

New  York.  Hughitt  v.  Hayes,  136 
N.  Y.  163,  32  N.  E.  706;  Assets  Reali- 
zation Co.  v.  Buffalo,  118  App.  Div. 
571,  103  N.  Y.  Supp.  153;  Sullivan  v. 
Qankers'  Surety  Co.,  59  Misc.  54,  112 
N.  Y.  Supp.  173;  In  re  Van  Allen,  37 
Barb.  225;  New  Amsterdam  Sav.  Bank 
v.  Tartter,  54  How.  Pr.  385;  In  re 
Middle  Dist.  Bank,  1  Paige  585,  19 
Am.  Dec.  452;  Miller  v.  Franklin 
Bank,  1  Paige  444;  Berry  v.  Brett,  19 
N.  Y.  Super.  Ct.  627. 

North  Carolina*  Davis  v.  Industrial 
Mfg.  Co.,  114  N.  C.  321,  23  L.  R.  A. 
322,  19  S.  E.  371. 

Ohio.  Barbour  v.  National  Exch. 
Bank  of  Tiffin,  50  Ohio  St.  90,  20  L. 
R.  A.  192,  33  N.  E.  542;  Armstrong  v. 
Warner,  49  Ohio  St.  376,  17  L.  R.  A. 
466,  31  N.  E.  877;  Second  Nat.  Bank 
v.  Hemingray,  34  Ohio  St.  381. 

Pennsylvania.  Com.  v.  Tradesmen 's 
Trust  Co.,  250  Pa.  372,  95  Atl.  574; 
United  States  Brick  Co.  v.  Middle- 
town  Shale  Brick  Co.,  228  Pa.  81,  77 
Atl.  395;  Jack  v.  Klepser,  196  Pa.  St. 
187,  79  Am.  St.  Rep.  699,  46  Atl.  479 ; 
Jordan  v.  Sharlock,  84  Pa.  St.  366,  24 
Am.  Rep.  198;  Northampton  Bank  v. 
Balliet,  8  Watts  &  S.  311,  42  Am.  Dec. 
297. 

Rhode  Island.  Clarke  v.  Hawkins, 
5  R.  T.  219. 

Tennessee.  Nashville  Trust  Co.  v. 
Fourth  Nat.  Bank,  91  Tenn.  336,  15 
L.  R.  A.  710,  18  S.  W.  822. 

Wisconsin.  Citizens'  Savings  & 
Trust  Co.  v.  Rogers,  162  Wis.  21 G. 
155  N.  W.  155;  Jones  v.  Piening,  85 
Wis.  264,  55  N.  W.  413. 
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sentative  of  the  creditors.67  A  person  who  is  indebted  to  a  manu- 
facturing corporation  for  goods  sold  and  delivered  is  entitled,  as 
against  its  receiver  or  assignee  for  the  benefit  of  creditors,  to  set  off 
a  claim  against  the  corporation  for  breach  of  a  contract  to  manu- 
facture and  deliver  certain  goods.6*  A  defendant  induced  to  dis- 
count a  note  and  extend  credit  for  the  proceeds  to  a  corporation, 
in  reliance  upon  false  and  fraudulent  representations,  may  rescind 
the  credit  extended  on  discovery  of  the  fraud  whereupon  the  amount 
advanced  becomes  immediately  due  and  payable  and  available  as  an 
offset.60  A  debt  due  to  the  receiver  as  distinguished  from  a  debt 
due  to  the  company  cannot  be  set  off  as  against  a  debt  due  from  the 
company.70  And  if  a  bank  holds  deposits  as  trustog  for  a  corpora- 
tion, the  right  to  set  off  the  same  against  the  latter 's  notes  does  not 
exist.71 

§  5175.  —  Actions  at  law ;  effect  of  statutes  allowing  set-off  at  law. 

The  right  of  set-oft  or  counterclaim  in  an  action  at  law  by  an  insol- 
vent corporation  or  its  receiver  or  assignee  depends  upon  the  statute 
in  the  particular  jurisdiction.78 


67  Delaware.  Greif  v.  James  H. 
Wright  Co.,  10  Del.  Ch.  308,  91  Atl. 
205. 

Kentucky.  Kentucky  Flour  Co.'s 
Assignee  v.  Merchants'  Nat.  Bank,  90 
Ky.  225,  9  L.  B.  A.  108,  13  S.  W. 
910. 

Minnesota*  St.  Paul  &  M.  Trust  Co. 
v.  Leek,  57  Minn.  87,  47  Am.  St.  Bep. 
576,  58  N.  W.  826;  Lay  bourn  v.  Sey- 
mour, 53  Minn.  105,  39  Am.  St.  Bep. 
579,  54  N.  W.  941. 

Pennsylvania.  Jordan  v.  Sharlock, 
84  Pa.  St.  366,  24  Am.  Bep.  198. 

Tennessee.  Nashville  Trust  Co.  v. 
Fourth  Nat.  Bank,  91  Tenn.  336,  15 
L.  B.  A.  710,  18  S.  W.  822. 

*•  Lay  bourn  v.  Seymour,  53  Minn. 
105,  39  Am.  St.  Bep.  579,  54  N.  W. 
941. 

A  surety  cannot  set  off  the  debt  of 
his  principal  against  his  own  individu- 
al debt  or  his  individual  claim  against 
a  debt  for  which  he  is  liable  as  surety, 
except  in  exceptional  cases.  Benedum 
v.  Jlrst  Citizens'  Bank,  72  W.  Va. 
124,  78  S.  £.  656. 


60  Wolf  v.  National  City  Bank  of 
New  York,  170  N.  Y.  App.  Div.  565, 
156  N.  Y.  Supp.  575. 

70  Greif  v.  James  H.  Wright  Co., 
10  Del.  Ch.  308,  91  Atl.  205. 

71  Germania  Sav.  Bank  &  Trust  Co. 
v.  Loeb,  188  Fed.  285. 

Evidence  held  not  to  show  an  un- 
derstanding whereby  a  bank  waived 
its  right  of  set-off  on  account  of  any 
balance  remaining  on  deposit.  Ger- 
mania Sav.  Bank  &  Trust  Co.  v.  Loeb, 
188  Fed.  285. 

78  In  an  action  against  a  creditor 
of  a  corporation  by  the  receiver  or 
trustees  in  liquidation  to  recover  for 
property  sold  to  him  by  them,  he  can- 
not plead  his  claim  against  the  cor- 
poration under  the  New  York  statutes. 
Otis  v.  Shants,  128  N.  Y.  45,  27  N. 
E.  955,  aff'g  55  Hun  603,  8  N.  Y.  Supp. 
293. 

In  an  action  at  law  in  a  federal 
court  to  recover  a  deposit  which  is 
the  proceeds  of  notes  of  officers  of  a 
plaintiff  corporation,  an  equitable 
right  of  set-off  cannot  be  claimed  by 
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The  allowance  by  a  court  of  equity  of  a  set-off  against  a  debt  due  to 
an  insolvent  corporation  is  not  affected  by  the  fact  that  the  case 
does  not  come  within  a  statute  allowing  set-offs  at  law.  Insolvency 
of  a  party  against  whom  a  set-off  is  claimed  is  recognized  as  a  dis- 
tinct ground  for  a  set-off,  and  courts  of  equity  allow  a  set-off  when 
there  are  equitable  grounds  therefor  growing  out  of  the  transaction 
or  the  relation  of  the  parties,  although  the  set-off  may  not  be  allow- 
able in  an  action  at  law.78 

§  5176.  —  Effect  of  statutory  prohibition  against  preferences.    It 

is  usually  held  that  a  set-off  cannot  be  allowed  where  it  will  destroy 
the  order  or  equality  of  distribution  of  an  insolvent  estate  as  provided 
by  statute,7*  and  accordingly  the  right  will  be  denied  where  the 
granting  of  it  would  operate  to  give  a  preference,  contrary  to  a 
statute  prohibiting  preferences.75  But  according  to  the  weight  of 
authority,  the  right  of  set-off  is  not  affected  by  insolvency  statutes, 
or  by  statutes  prohibiting  preferences  by  a  corporation  when  in- 


a  defendant  bank.  Brodhead  v. 
Quarryville  Nat.  Bank,  151  Fed.  713. 

78  United  States.  North  Chicago 
Boiling  Mill  Co.  v.  St.  Louis  Ore  & 
Steel  Co.,  152  U.  S.  596,  38  L.  Ed. 
565;  Scott  v.  Armstrong,  146  U.  S. 
499,  36  L.  Ed.  1059. 

Kentucky.  Kentucky  Flour  Co.'s 
Assignee  v.  Merchants'  Nat.  Bank,  90 
Ky.  225,  9  L.  B.  A.  108,  13  S.  W. 
910. 

Minnesota.  St.  Paul  &  M.  Trust  Co. 
v.  Leek,  57  Minn.  87,  47  Am.  St.  Bep. 
576,  58  N.  W.  826;  Laybourn  v.  Sey- 
mour, 53  Minn.  105,  39  A.m.  St.  Bep. 
579,  54  N.  W.  941. 

Ohio.  Barbour  v.  National  Exch. 
Bank  of  Tiffin,  50  Ohio  St.  90,  20  L. 
B.  A.  192,  33  N.  E.  542. 

Tennessee.  Nashville  Trust  Co.  v. 
Fourth  Nat.  Bank,  91  Tenn.  336,  15 
L.  B.  A.  710,  18  S.  W.  822. 

"That  the  insolvency  of  a  party 
against  whom  a  set-off  is  claimed  is  a 
sufficient  ground  for  the  exercise  of  a 
court  of  equity  in  allowing  a  Bet- off 
in  cases  not  provided  for  by  law,  or, 
in  other  words,  that  insolvency  has 
long   been    recognized   as   a   distinct 


equitable  ground  for  set-off,  cannot 
well  be  disputed."  St.  Paul  &  M. 
Trust  Co.  v.  Leek,  57  Minn.  87,  47  Am. 
St.  Bep.  576,  58  N.  W.  826. 

MLippitt  y.  Thames  Loan  &  Trust 
Co.,  88  Conn.  185,  90  Atl.  369. 

W  Hanover  Nat.  Bank  v.  Suddath, 
215  U.  S.  122,  54  L.  Ed.  120;  Barber 
Asphalt  Co.  v.  Forty-Second  St.,  M. 
&  St.  N.  Ave.  By.  Co.,  175  Fed.  154; 
Moody  v.  Chicago  Title  &  Trust  Co., 
138  111.  App.  233,  aff'd  233  HI.  634, 
84  N.  E.  656;  More  v.  Bichards,  90 
N.  J.  L.  626,  101  Atl.  380;  Stone  v. 
New  Jersey  &  H.  B.  Bailway  &  Ferry 
Co.,  75  N.  J.  L.  172,  66  Atl.  1072. 

In  a  suit  by  a  receiver  of  an  in- 
solvent corporation  to  recover  for  the 
price  of  fertilizer  sold,  where  it  ap- 
peared that  the  corporation  had  en- 
tered into  an  agreement  with  the  de- 
fendants to  purchase  tomatoes  raised 
by  them,  which  agreement  was  pre- 
vented of  performance  because  of  the 
insolvency  of  the  corporation,  the  de- 
fendants could  not  set  off  their  un- 
liquidated demand  against  the  liqui- 
dated demand  of  the  receiver,  as  the 
effect  would  be  to  concede  a  prefer- 
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solvent  or  in  imminent  danger  of  insolvency,  where  the  right  arises 
out  of  a  transaction  prior  to  and  not  in  contemplation  of  insolvency.76 
In  referring  to  the  National  Bank  Act,  the  Supreme  Court  of  the 
United  States  said,  on  this  subject:  "Undoubtedly  any  disposition 
by  a  national  bank,  being  insolvent  or  in  contemplation  of  insolvency, 
of  its  choses  in  action,  securities  or  other  assets,  made  to  prevent  their 
application  to  the  payment  of  its  circulating  notes,  or  to  prefer  one 
creditor  to  another,  is  forbidden ;  but  liens,  equities  or  rights  arising 
by  express  agreement,  or  implied  from  the  nature  of  the  dealings 
between  the  parties,  or  by  operation  of  law,  prior  to  insolvency  and 
not  in  contemplation  thereof,  are  not  invalidated.  The  provisions  of 
the  act  are  not  directed  against  all  liens,  securities,  pledges,  or  equi- 
ties, whereby  one  creditor  may  obtain  a  greater  payment  than  an- 
other, but  against  those  given  or  arising  after  or  in  contemplation  of 
insolvency.  Where  a  set-off  is  otherwise  valid,  it  is  not  perceived 
how  its  allowance  can  be  considered  a  preference,  and  it  is  clear  that 
it  is  only  the  balance,  if  any,  after  the  set-off  is  deducted  which 
can  justly  be  held  to  form  part  of  the  assets  of  the  insolvent.  The 
requirement  as  to  ratable  dividends,  is  to  make  them  from  what 
belongs  to  the  bank,  and  that  which  at  the  time  of  the  insolvency 
belongs  of  right  to  the  debtor  does  not  belong  to  the  bank."  w  Under 
the  Bankruptcy  Act,  it  has  been  held  that  the  balance  of  a  regular 
bank  account  at  the  time  of  filing  a  petition  is  a  debt  due  to  a  bank- 
rupt from  the  bank,  and  in  the  absence  of  fraud  or  collusion  between 
the  bank  and  the  bankrupt  with  a  view  of  creating  a  preferential 


ence  to  the  defendants.  More  v.  Bich- 
ards,  90  N.  J.  L.  626,  101  Atl.  380. 

In  such  ease  the  defendants  could* 
not  offset  damages  for  the  failure  of 
the  corporation  to  buy  the  tomatoes 
as  they  should  have  tendered  perform- 
ance of  their  contract.  More  v.  Rich- 
ards, 90  N.  J.  L.  626,  101  Atl.  380. 

76  Seott  v.  Armstrong,  146  U.  8.  499, 
36  L.  Ed.  1059;  Germania  Sav.*Bank 
k  Trust  Co.  v.  Loeb,  188  Fed.  285; 
Colton  v.  Drovers'  Perpetual  Building 
So  Loan  Ass'n,  90  Md.  85,  46  L.  B.  A. 
388,  78  Am.  St.  Bep.  431,  45  Atl.  23; 
United  States  Brick  Go.  v.  Middle- 
town  Shale  Brick  Co.,  228  Pa.  81,  77 
Atl.  395.  Compare  Stephens  v.  Schuch- 
mann,  32  Mo.  App.  333;  Venango  Nat. 
Bank  v.  Taylor,  56  Pa.  St.  14. 

Insolvency  Act  of  June  4,  1901  (P. 


L.  404),  prohibiting  preferences  with- 
in four  months  of  involuntary  insol- 
vency proceedings,  does  not  operate 
to  prevent  set-offs  of  claims  acquired 
by  debtors  prior  to  the  appointment 
of  a  receiver.  United  States  Brick  Co. 
v.  Middletown  Shale  Brick  Co.,  228 
Pa.  81,  77  Atl.  395. 

Where  the  amount  due  a  depositor 
from  a  bank  exceeded  the  amount  due 
from  him  to  the  bank,  the  allowance 
of  the  set-off  did  not  operate  as  a 
preference  under  Kirby's  Dig.  1 951. 
Steelman  v.  Atchley,  98  Ark.  294,  32 
L.  B.  A.  (N.  S.)  1060,  135  S.  W. 
902. 

Tt  Chief  Justice  Puller  in  Scott  v. 
Armstrong,  146  U.  S.  499,  36  L.  Ed. 
1059. 
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transfer,  the  bank  need  not  surrender  such  balance,  but  may  set  it 
off  against  notes  of  the  bankrupt  held  by  it,  and  may  prove  its 
claim  for  the  amount  remaining  due  on  the  notes.78 

§5177.  — Insurance  companies.  A  bank  having  a  claim  against 
an  insolvent  fire  insurance  company  under  a  policy  may  set  off  the 
same  against  a  debt  due  the  company  as  a  depositor.79  But  assess- 
ments of  a  mutual  company  when  collected,  form  a  fund  for  the 
benefit  of  all  policyholders  whose  demands  comprise  a  part  of  the 
indebtedness  making  the  assessment  necessary.  In  such  case  a  set- 
off would  confer  a  preference  on  the  policyholder  to  the  disadvantage 
of  other  creditors  and  policyholders,  and  permit  the  policyholder  to 
appropriate  exclusively  the  amount  claimed  in  partial  payment  of  his 
own  demands  against  the  insolvent.80  Accordingly  it  is  generally 
held  that  if  a  company  is  insolvent  a  policyholder  cannot  set  off 
debts  due,  claims  for  losses,  etc.,  against  an  action  by  the  receiver 
to  recover  an  assessment,  but  must  pay  his  assessment  and  look  to 
the  dividends  for  reimbursement.81  It  has  been  held  that  an  amount 
due  on  an  endowment  policy,  if  payable  in  any  event  at  a  fixed  time, 
may  be  set  off,  in  settling  a  life  insurance  company's  affairs,  against 
the  amount  due  on  a  mortgage  deed  or  other  indebtedness  from  the 
holder  of  the  policy  to  the  company.88 

§5178.  — Insolvent  banks.  It  has  repeatedly  been  held  that  a 
person  who  is  indebted  to  a  bank  upon  a  note  as  maker,  indorser  or 
surety,  or  who  is  otherwise  indebted  to  it,  may,  as  against  a  receiver 
or  an  assignee  for  the  benefit  of  creditors,  set  off  in  equity  a  debt 
due  to  him  from  the  bank  on  account  of  a  deposit  or  otherwise.88 


TOGermania  Sav.  Bank  &  Trust  Go. 
v.  Loeb,  188  Fed.  285. 

TOScammon  v.  Kimball,  92  TJ.  S. 
362,  23  L.  Ed.  483.  See  also  Drake  v. 
Rollo,  3  Bias.  273,  Fed.  Cas.  No.  4,066; 
In  re  Globe  Ins.  Co.,  2  Edw.  Oh.  (N. 
Y.)  625. 

80  Stone  v.  Old  Colony  St.  B.  Co., 
212  Mass.  459,  99  N.  E.  218. 

81  In  re  Banks,  85  S.  C.  37,  67  S. 
E.  19. 

A  member  of  a  mutual  insurance 
company  who  has  sustained  a  loss 
which  is  credited  on  the  books  of  the 
company  prior  to  a  receivership  can- 
not   set    off    an    assessment    levied 


against  him  against  the  entire  loss 
claim.  In  re  Banks,  85  S.  C.  37,  67  S. 
E.  19. 

In  such  case,  the  action  of  the  re- 
ceiver, who  had  taken  in  enough  mon- 
ey to  pay  a  15  per  cent  dividend  to 
creditors,  in  deducting  the  assessment 
from  the  dividend,  was  proper.  In  re 
Banks,   85    S.   C.    37,   67   S.    E.    19. 

MCarr  v.  Hamilton,  129  U.  S.  252, 
32  L.  Ed.  669.  See  also  Sovereign 
Life  Assur.  Co.  v.  Dodd,  [1892]  1  Q. 
B.  405.  Compare  Newcomb  v.  Almy, 
96  N.  Y.  308. 

88  United  States.  Scott  v.  Arm- 
strong, 146  U.  S.  499,  36  L.  Ed.  1059; 
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Notes  of  a  bank  held  by  the  debtor  at  the  time  of  the  appointment 
of  the  receiver  or  the  assignment,  may  be  set  off,*4  and  the  right  of 
set-off  exists  where  a  national  bank  has  gone  into  the  hands  of  a  re- 
ceiver, and  is  being  wound  up  under  the  direction  of  the  comptroller 
of  the  currency.86 

But  a  depositor  in  an  insolvent  savings  bank  is  not  entitled  to  set 
off  the  amount  of  his  deposit  against  a  debt  due  from  him  to  the 
bank  for  money  borrowed,  where,  as  is  generally  the  case,  the  bank 
is  not  an  ordinary  joint  stock  company  organized,  like  other  banks, 


Stapylton  v.  Cie  Des  Phosphates  De 
France,  88  Fed.  53;  Adams  v.  Spo- 
kane Drag  Co.,  57  Fed.  888,  23  L.  B. 
A.  334;  Yardley  v.  Clothier,  49  Fed, 
337. 

Arkansas.  Steelman  v.  Atehley,  98 
Ark.  294,  32  L.  B.  A.  (N.  8.)  1060, 
135  8.  W.  902. 

Colorado.  Hall  v.  Burrell,  22  Colo. 
App.  278,  124  Pac.  751. 

Connecticut.  Lippitt  v.  Thames 
Loan  &  Trust  Co.,  88  Conn.  185,  90 
Atl.  369. 

Georgia.  State  v.  Brobston,  94  Ga. 
95,  47  Am.  St.  Bep.  138,  21  8.  E. 
146. 

Illinois.  McCagg  v.  Woodman,  28 
111.  84;  Third  Swedish  M.  E.  Church 
v.  Wetherell,  43  111.  App.  414. 

Kentucky.  Finnell  v.  Nesbit,  16  B. 
Mon.  351. 

Louisiana.  Beatty  v.  Scudday,  10 
La.  Ann.  404. 

Maryland.  Col  ton  v.  Drovers'  Per- 
petual Building  &  Loan  Ass'n,  90  Md. 
85,  46  L.  B.  A.  388,  78  Am.  St.  Bep. 
431,  45  Atl.  23. 

Massachusetts.  Colt  v.  Brown,  12 
Gray  233. 

Minnesota.  St.  Paul  &  M.  Trust  Co. 
v.  Leek,  57  Minn.  87,  47  Am.  St.  Bep. 
576,  58  N.  W.  826. 

Missouri.  Smith  v.  Spengler,  83  Mo. 
408. 

Montana.  Williams  v.  Johnson,  50 
Mont.  7,  Ann.  Cas.  1916  D  595,  144 
Pac.  768. 

Nebraska.  Bernstein  v.  Coburn,  49 
Neb.  734,  68  N.  W.  1021;  Salladin  v. 


Mitchell,  42  Neb.  859,  61  N.  W.  127. 

New  Jersey.  Van  Wagoner  v.  Pater- 
son  Gaslight  Co.,  23  N.  J.  L.  283. 

New  York.  Hughitt  v.  Hayes,  136 
N.  Y.  163,  32  N.  E.  706;  In  re  Van 
Allen,  37  Barb.  225;  New  Amsterdam 
Sav.  Bank  v.  Tartter,  54  How.  Pr. 
385;  In  re  Middle  Dist.  Bank,  1  Paige 
585,  19  Am.  Dec.  452;  Miller  y.  Frank- 
lin Bank,  1  Paige  444. 

Ohio.  Niles  v.  Olszak,  87  Ohio  St. 
229,  Ann.  Cas.  1913  E  1020,  100  N.  E. 
820;  Armstrong  v.  Warner,  49  Ohio 
St.  376,  17  L.  B.  A.  466,  31  N.  E.  877; 
Seeond  Nat.  Bank  v.  Hemingray,  34 
Ohio  St.  381. 

Oklahoma.  Briscoe  v.  Hamer,  50 
Okla.  281,  150  Pac.  1101. 

Pennsylvania.  Jack  v.  Klepser,  196 
Pa.  St.  187,  79  Am,  St.  Bep.  699,  46 
Atl.  479;  Jordan  v.  Sharlock,  84  Pa. 
St.   366,  24   Am.  Bep.   198. 

Rhode  Island.  Clarke  v.  Hawkins, 
5  B.  I.  219. 

West  Virginia.  Benedum  v.  First 
Citizens'  Bank,  72  W.  Va.  124,  78  S. 
E.  656. 

Wisconsin.  Jones  v.  Piening,  85 
Wis.  264,  55  N.  W.  413. 

•4  Northampton  Bank  v.  Balliet,  8 
Watts  &  S.  (Pa.)  311,  42  Am.  Dec. 
297. 

86  Scott  v.  Armstrong,  146  U.  8. 
499,  36  L.  Ed.  1059;  Adams  v.  Spo- 
kane Drug  Co.,  57  Fed.  888,  23  L. 
R.  A.  334;  Balch  v.  Wilson,  25  Minn. 
299,  33  Am.  Bep.  467;  Armstrong  v. 
Warner,  49  Ohio  St.  376,  17  L.  B. 
A.  466,  31  N.  E.  877. 
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for  the  pecuniary  gain  of  the  stockholders,  but  is  a  corporation  or- 
ganized and  conducted  for  the  benefit  of  the  depositors,  who  are  en- 
titled to  all  the  profits.  In  such  a  case,  the  equity  of  the  debtor  to 
set  off  the  amount  of  his  deposit  against  his  debt  is  not  superior  to 
the  equity  of  the  other  depositors  to  have  the  debt  collected  and 
added  to  the  general  fund  for  the  payment  of  all  the  depositors.86 
It  has  been  held,  however,  that  the  right  of  set-off  exists  in  such  a 
case  where  the  deposit  was  made  by  the  debtor,  to  the  knowledge 
of  the  officers  of  the  bank,  for  the  purpose  of  applying  it  as  a  pay- 
ment upon  the  debt.87  And  it  has  also  been  held  that  a  borrower 
from  the  commercial  department  of  a  bank  may  set  off  against  his 
loan  his  deposit  in  the  savings  department.88 

§  5179.  —  Set-off  by  stockholders.  As  a  general  rule  a  stockholder 
who  is  indebted  to  the  corporation  for  a  balance  due  on  his  stock 
must  pay  such  indebtedness  in  full,  and  then  come  in  as  a  creditor, 
and  share  pro  rata  with  other  creditors,  in  the  case  of  insolvency.89 


WLippitt  v.  Thames  Loan  ft  Trust 
Co.,  88  Conn.  185,  90  Atl.  369;  Osborn 
v.  Byrne,  43  Conn.  155,  21  Am.  Rep. 
641;  Roseville  Trust  Co.  v.  Barney, 
88  N.  J.  L.  146,  96  Atl.  69;  Hannon 
v.  WiUiams,  34  N.  J.  Eq.  255,  38  Am. 
Bep.  378;  Stockton  v.  Mechanics'  ft 
Laborers'  Sav.  Bank,  32  N.  J.  Eq. 
163.  See  Barnstable  Sav.  Bank  v. 
Snow,  128  Mass.  5J.2;  Borough  Bank 
of  Brooklyn  v.  Rosensweig,  147  N.  Y. 
App.  Div.  175,  132  N.  Y.  Supp.  84. 

The  general  rule  in  relation  to  set- 
off, applicable  to  other  banks,  must  also 
apply  to  savings  banks,  when,  if  such 
is  ever  the  case,  they  are  not  organ- 
ized and  conducted  for  the  benefit  of 
the  stockholders,  and  for  the  purpose 
of  paving  them  dividends  out  of  the 
profits,  instead  of  paying  or  accumu- 
lating the  same  for  the  benefit  of  the 
depositors.  Ed. 

87  Osborn  v.  Byrne,  43  Conn.  155,  21 
Am.  Bep.  641. 

MLippitt  v.  Thames  Loan  ft  Trust 
Co.,  88  Conn.  185,  90  Atl.  369. 

•9  United  States.  Scovill  v.  Thayer, 
105  U.  S.  143,  26  L.  Ed.  968;  Scammon 
v.  Kimball,  92  U.  S.  362,  23  L.  Ed. 


483;  Sawyer  v.  Hoag,  17  Wall.  610, 
21  L.  Ed.  731;  Bausman  v.  Kinnear, 
79  Fed.  172,  rev  'g  73  Fed.  69. 

Colorado.  Colorado  Fuel  ft  Iron  Co. 
v.  Sedalia  Smelting  Co.,  13  Colo.  App. 
474,  59  Pac.  222. 

Florida.  Hammond  v.  A.  Yetsburg 
Co.,  56  Fla.  369,  48  So.  419. 

Georgia,  Wilkinson  v.  Bertock,  111 
Oa.  187,  36  S.  E.  623. 

Iowa.  Boulton  Carbon  Co.  v.  Mills, 
78  Iowa  460,  5L.B.A.  649,  43  N.  W. 
290;  Singer  v.  Given,  61  Iowa  93,  15 
N.  W.  858. 

Minnesota.  Richardson  v.  Merritt, 
74  Minn.  354,  77  N.  W.  234,  407,  968. 

Nebraska.  Wyman  v.  Williams,  53 
Neb.  670,  74  N.  W.  48. 

Nevada.  Thompson  v.  Beno  Sav. 
Bank,  19  Nev.  103,  3  Am.  St.  Bep.  797, 
7  Pac.  68. 

New  Jersey.  Stone  v.  New  Jersey 
ft  H.  B.  Railway  ft  Ferry  Co.,  75  N. 
J.  L.  172,  66  Atl.  1072;  Holcombe  v. 
Trenton  White  City  Co.,  80  N.  J.  Eq. 
122,  82  Atl.  618;  Hebberd  v.  South- 
western Land  ft  Cattle  Co.,  55  N.  J. 
Eq.  18,  36  Atl.  122;  Williams  v.  Trap- 
hagen,  38  N.  J.  Eq.  57. 
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An  agreement  by  directors  to  allow  debts  due  by  an  insolvent  corpo- 
ration to  certain  of  the  directors  to  be  applied  on  the  unpaid  portion 
of  their  stock  is  void  as  against  creditors.00  This  rule  has  been  based 
on  the  ground  that  "the  capital  stock  of  a  corporation,  especially 
its  unpaid  subscriptions,  is  a  trust  fund  for  the  benefit  of  the  gen- 
eral creditors  of  the  corporation.''01 

The  right  of  set-off  may  be  given  to  a  stockholder  by  an  express 
statutory  provision.08  And  it  has  been  held  that  a  stockholder  may 
set  off  a  claim  for  money  loaned  to  the  corporation,  when  sued  on  his 
liability  for  unpaid  stock,  the  action  not  being  in  behalf  of  the  credi- 
tors.08 It  has  also  been  held,  when  a  single  creditor  sues  a  stock- 
holder at  law,  as  authorized  by  a  statute,  that  the  stockholder  may 
plead  as  a  counterclaim  a  debt  due  to  him  from  the  corporation.  The 
decisions  as  to  this  question,  however,  are  not  in  accord.04 

A  stockholder  in  an  insolvent  savings  and  loan  association,  which 
has  made  an  assignment  for  the  benefit  of  creditors,  has  been  held 
entitled  to  set  off  a  claim  for  money  on  deposit  against  liability  for 
the  unpaid  part  of  his  stock  subscription.06 

§5180.  — Debts  not  due  at  time  of  appointment  of  receiver  or 
assignment  for  benefit  of  creditors.    A  number  of  decisions  sustain 

New  York.    Lawrence  v.  Nelson,  21  When  persons  deal  with  a  corporation, 

N.  T.  158.  they  have  a  right  to  assume  that  the 

Pennsylvania.     Long  v.  Penn  Ins.  capital  stock  has  been  or  will  be  paid 

Co.,  6  Pa.  St.  421.  in  full,  so  that  it  will  be  available  to 

South  Carolina.     Efird  v.  Piedmont  pay  their  claims,  and  it  would  operate 

Land  Improvement  ft  Investment  Co.,  as  a  fraud  upon  them  to  allow  stock- 

55  8.  C.  78,  32  S.  £.  758,  897.  holders,  instead  of  paying  this  fund 

Mathis  v.  Pridham,  1  Tex.  into  the  treasury  of  the  corporation, 


Civ.  App.  58,  20  6.  W.  1015.  to  wait  until  the  corporation  becomes 

•Ruffled      The  English   rule  under  insolvent,  and  then  appropriate  what 

the  provisions  of  the  Winding-up  Act  they  owe  to  their  claims  against  the 

is  the  same.     Black  ft  Co. 's  Case,  8  corporation,  to  the  exclusion  of  other 

Ch.  App.  254;   Grissell's  Case,  1  Ch.  creditors.   Ed. 

App.  528;  Mudford's  Case,  14  Ch.  Div.  WAppleton  v.  Turnbull,  84  Me.  72, 

634;  Oiirs  Case,  12  Ch.  Div.  755;  Bar-  24  Atl.  592. 

nett'a  Case,  L.  B.  19  Eq.  449;  Calish-  M  Austin  Powder  Co.  v.  Commercial 

er'3  Case,  L.  B.  5  Eq.  214.  Lead  Co.,  134  Mo.  App.  183,  114  8.  W. 

9*  Wyman  v.  Williams,  53  Neb.  670,  67. 

74  N.  W.  48.  •*  Payne  v.  Bullard,  23  Miss.  88,  55 

•1  Sawyer  v.  Hoag,  17  WaU.  (U.  8.)  Am.    Dec.    74.      See    §§4132,    4246, 

610,  21   L.  Ed.   731.     See  also  cases  supra. 

cited    supra,    to    general    proposition  MNiles  v.  Olszak,  87  Ohio  St.  229, 

and  §5027  et  seq.  Ann.    Cas.    1913    E    1020,    100    N.   E. 

The  rule  may  be  sustained  without  820. 
resorting  to    the    trust-fund    theory. 
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the  rule  that  the  right  of  a  debtor  of  an  insolvent  corporation  to 
set  off  in  equity  a  debt  due  him  from  the  corporation,  is  not  de- 
feated by  the  fact  that  the  claim  in  favor  of  the  corporation,  or  the 
claim  of  its  debtor  against  it,  was  not  due  at  the  time  the  corpora- 
tion became  insolvent  and  went  into  the  hands  of  a  receiver  or  made 
an  assignment  for  the  benefit  of  creditors  so  that  there  could  have 
been  no  set-off  at  law  at  that  time.96  The  decisions  of  some  states 
do  not  tend  to  support  this  rule,97  but  ip  at  least  one  of  such  states 
the  rule  has  been  changed  by  statutory  enactment,  so  as  to  conform 
to  the  doctrine  first  stated.98 

In  accordance  with  the  rule  first  stated,  it  has  been  held  that  a 
person  who  is  indebted  to  a  life  insurance  company  under  a  mort- 
gage deed  may,  on  the  company's  becoming  insolvent  and  going  into 
liquidation,  set  off  his  claim  against  the  company  under  an  endow- 
ment policy  payable  in  any  event  at  a  fixed  time,99  and  that  a  bank 
having  a  Claim  against  an  insolvent  fire  insurance  company  for  loss 
under  policy  may  set  off  the  debt  against  a  debt  due  by  it  to  the 
company  on  account  of  deposits,  although  the  insurance  may  not  have 
been  due  at  the  time  of  the  company's  insolvency.1  It  has  also  been 
held  that  a  person  indebted  on  a  note  to  a  bank  which  has  become, 
insolvent  and  has  been  put  into  the  hands  of  a  receiver  for  liquida- 
tion, or  has  made  an  assignment  for  the  benefit  of  creditors,  may  set 
off  against  his  indebtedness  a  debt  due  him  from  the  bank  on  account 
of  deposits,  although  the  note  may  not  have  been  due  at  the  time 
the  bank  became  insolvent  and  went  into  the  hands  of  the  receiver, 
or  made  the  assignment,  and  although  no  demand  has  been  made  for 
payment  of  the  deposits.9    Similarly  it  has  been  held  that  the  holder 


W  Scott  v.  Armstrong,  146  U.  S.  499, 
36  L.  Ed.  1059;  Blount  v.  Windley,  95 
U.  S.  173,  24  L.  Ed.  424;  Colton  v. 
Drovers'  Perpetual  Building  &  Loan 
Ass'n,  90  Md.  85,  46  L.  B.  A.  388, 
78  Am.  St.  Bep.  431,  45  Atl.  23. 

97  Eastern  Bank  v.  Capron,  22  Conn. 
639;  Spaulding  v.  Backus,  122  Mass. 
553,  23  Am.  Bep.  391;  Lockwood  v. 
Beckwith,  6  Mich.  168,  72  Am.  Dec. 
69;  Pera  v.  Wickham,  135  N.  Y.  223, 
17  L.  B.  A.  456,  31  N.  E.  1028,  rev'g  61 
Hun  343,  15  N.  Y.  Supp.  892.  See 
Wolf  v.  National  City  Bank  of  New 
York,  170  N.  Y.  App.  Div.  565,  156  N. 
Y.  Supp.  575. 

MThe  rule  has  now  been  changed 


to  conform  to  the  Bankruptcy  Act  by 
L.  1914,  c.  360,  amending  sec.  13  of 
the  Debtor  and  Creditor  Law.  Wolf 
v.  National  City  Bank  of  New  York, 
170  N.  Y.  App.  Div.  565,  156  N.  Y. 
Supp.  575. 

WCarr  v.  Hamilton,  129  U.  S.  252, 
32  L.  Ed.  669.  See  also  Sovereign  Life 
Assur.  Co.  v.  Dodd,  [1892]  1  Q.  B. 
405.  But  compare  Newcomb  v.  Almy, 
96  N.  Y.  308. 

1  Scammon  v.  Kimball,  92  U.  S.  362, 
23  L.  Ed.  483.  See  also  Drake  v. 
BoUo,  3  Bias.  273,  Fed.  Cae.  No.  4,066; 
In  re  Globe  Ins.  Co.,  2  Edw.  Ch.  (N. 
Y.)  625. 

•  United    States.      Scott    v.    Arm- 
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of  a  time  certificate  of  deposit  issued  by  a  bank  may  set  off  the 
amount  thereof  against  his  liability  on  a  note  discounted  by  the  bank, 
as  against  the  bank's  assignee  for  the  benefit  of  creditors,  although 
neither  the  certificate  of  deposit  nor  the  note  became  due  and  pay- 
able until  after  the  insolvency  and  .assignment  by  the  bank.8 
Under  the  contrary  rule,  it  Jias  been  held  where  a  bank  had  on  hand 
a  balance  belonging  to  a  corporation  which  was  insolvent,  and  also 
notes  of  the  corporation  which  had  not  matured  as  of  the  date  of  the 
receivership,  that  the  fact  that  the  receiver  was  authorized  to  con- 
tinue the  business  of  the  corporation  did  not  operate  to  give  a  right 
of  set-off  to  the  bank  when  the  notes  matured,  it  being  conceded  that 
the  corporation  was  insolvent  when  the  receiver  was  appointed.4 


§5181.  — Termination  of  right;  claims  against  corporations  as- 
signed to  debtors.  A  debtor,  as  a  general  rule,  has  the  right  to  set 
off  a  claim  assigned  to  him  before  the  corporation  became  insolvent,9 
but  the  right  of  set-off  does  not  exist  where  the  debt  sought  to  be 
set  off  has  been  acquired  by  assignment  after  insolvency  and  the 
appointment  of  the  receiver,  or  the  assignment  for  the  benefit  of  credi- 
tors.6   Also  a  debtor  of  an  insolvent  bank  cannot  set  off  the  amount 


strong,  146  U.  S.  499,  36  L.  Ed.  1059; 
Yardley  v.  Clothier,  51  Ted.  506,  17 
L.  B.  A.  462. 

Illinois.  McCagg  v.  Woodman,  28 
111.  84. 

Maryland.  Colton  v.  Drovers'  Per- 
petual Building  &  Loan  Ass'n,  90  Md. 
85,  46  L.  B.  A.  388,  78  Am.  St.  Rep. 
431,  45  Atl.  23. 

Massachusetts.  Aldrich  v.  Gamp- 
bell,  4  Gray  284. 

Missouri.  Smith  v.  Spengler,  83  Mo. 
408. 

New  York.  In  re  Hatch,  155  N.  Y. 
401,  40  L.  B.  A.  664,  50  N.  E.  49; 
Berry  v.  Brett,  19  N.  Y.  Super.  Ot. 
627. 

OMo.  Armstrong  v.  Warner,  49 
Ohio  St.  376,  17  L.  B.  A.  466,  31  N. 
E.  877. 

Pennsylvania.  Jack  v.  Klepser,  196 
Pa.  St.  187,  79  Am.  St.  Bep.  699, 
46  Atl.  479;  Skiles  v.  Houston,  110 
Pa.  St.  254,  2  Atl.  30;  Jordan  v.  Shar- 
lock,  84  Pa.  St.  366,  24  Am.  Bep.  198. 

Tennessee.     Nashville  Trust  Go.  v. 


Fourth  Nat.  Bank,  91  Tenn.  336,  15 
L.  B.  A.  710,  18  S.  W.  822. 

Wisconsin.  Jones  v.  Piening,  85 
Wis.  264,  55  N.  W.  413. 

Compare  Eastern  Bank  v.  Capron, 
22  Conn.  639;  Balch  v.  Wilson,  25 
Minn.  299,  33  Am.  Bep.  467. 

This  right  of  set-off  cannot  be  de- 
feated on  the  ground  that  the  receiver 
or  assignee  is  a  bona  fide  purchaser 
for  value,  as  he  does  not  occupy  such 
a  position.  Colton  v.  Drovers'  Per- 
petual Building  ft  Loan  Ass'n,  90  Md. 
85,  46  I/.  B.  A.  388,  78  Am.  St.  Bep. 
431,  45  Atl.  23. 

8  St.  Paul  ft  M.  Trust  Co.  v.  Leek, 
57  Minn.  87,  47  Am.  St.  Bep.  576,  58 
N.  W.  826. 

4  Blum  Bros.  v.  Girard  Nat.  Bank, 
248  Pa.  148,  Ann.  Cas.  1916  D  609, 
93  Atl.  940. 

ftLaybourn  v.  Seymour,  53  Minn. 
105,  39  Am.  St.  Bep.  579,  54  N.  W. 
941. 

6  Alabama.  Oates  v.  Smith,  176 
Ala.  39,  57  So.  438. 
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of  a  check  or  certificate  of  deposit  acquired  by  him  with  knowledge 
of  the  suspension  of  the  bank,  although  before  a  receiver  was  ap- 
pointed.7 Under  some  decisions  it  is  held  that  the  termination  of 
the  rights  of  debtors  to  acquire  claims  against  an  insolvent  corpora- 
tion capable  of  being  set  off  against  its  demands  in  suits  by  the  re- 
ceiver, occurs  when  the  receiver  is  appointed  and  not  when  the  bill 
praying  for  such  appointment  is  filed.* 

§5182.  —Money  or  property  held  by  debtors  a*  trustees  or  aa 
agents  for  the  corporation.  Where  money  or  property  is  placed  in 
the  hands  of  an  officer  or  other  person  as  trustee,  bailee  or  agent  for 
the  corporation,  to  be  safely  kept  for  it,  or  disbursed  in  its  business, 
and  the  corporation  becomes  insolvent  and  goes  into  the  hands  of  a 
receiver  or  makes  an  assignment  for  the  benefit  of  creditors,  the 
trustee,  bailee  or  agent  cannot,  as  against  his  liability  to  the  com- 
pany for  the  money  or  property,  set  off  a  debt  due  from  it  to  him 
as  an  individual.9  One  who  is  sued  by  an  insolvent  corporation  for 
money  in  his  possession  as  its  treasurer  cannot  set  off  a  debt  due  by 
the  corporation  to  him  as  an  individual.10 


Illinois.  Ingwersen  v.  Buchholz,  88 
111.  App.  73. 

Maryland.  Colton  v.  Drovers'  Per- 
petual Building  &  Loan  Ass'n,  90  Md. 
85,  46  L.  B.  A.  388,  78  Am.  St.  Bep. 
431,  45  Atl.  23. 

Michigan.  Stone  v.  Dodge,  96  Mich. 
514,  21  L.  B.  A.  280,  56  N.  W.  75. 

New  York.  Van  Dyck  v.  McQuade, 
85  N.  Y.  616;  Borough  Bank  v.  Bosen- 
sweig,  147  App.  Div.  175,  132  N.  Y. 
Supp.  84;  In  re  Middle  Dist.  Bank, 
1  Paige  585,  19  Am.  Dec.  452;  Butter- 
worth  v.  Peck,  18  N.  Y.  Super.  Ct.  341. 

Oregon.  Assignment  of  Hamilton, 
26  Ore.  579,  38  Pac.  1088. 

Pennsylvania.  Oyster  v.  Short,  177 
Pa.  St.  589,  35  Atl.  686;  Northampton 
Bank  v.  Balliet,  8  Watts.  &  S.  311,  42 
Am.  Dec.   297. 

Debtors  are  not  entitled  to  have  set- 
off against  their  debts,  claims  which 
they  have  acquired  subsequent  to  in- 
solvency, of  which  they  have  notice, 
or  subsequent  to  the  appointment  of 
a  receiver.  Oates  v.  Smith,  176  Ala. 
39,  57  So.  438. 


7  Stone  v.  Dodge,  96  Mich.  514,  21 
L.  B.  A.  280,  56  N.  W.  75;  Assign- 
ment of  Hamilton,  26  Ore.  579,  38  Pac. 
1088;  Oyster  v.  Short,  177  Pa.  St.  589, 
35  Atl.  686. 

The  fact  that  a  bank,  after  appoint- 
ment of  a  receiver,  makes  an  assign- 
ment for  the  benefit  of  creditors,  and 
the  receiver  is  discharged,  does  not 
discharge  the  equitable  lien  in  favor 
of  all  the  creditors  which  attached 
upon  appointment  of  the  receiver,  so 
as  to  entitle  a  debtor  of  the  bank  to 
set  off  the  amount  of  a  check  on  it 
acquired  by  him  after  the  appoint- 
ment of  the  receiver,  and  before  the 
assignment.  Assignment  of  Hamilton, 
26  Ore.  579,  38  Pac.  1088. 

8  United  States  Brick  Co.  v.  Mid- 
diet  own  Shale  Brick  Co.,  228  Pa.  81, 
77  Atl.  395. 

•  First  Nat.  Bank  of  Detroit  v.  E. 
T.  Barnum  Wire  &  Iron  Works,  58 
Mich.  124,  55  Am.  Bep.  660,  24  N.  W. 
543. 

10  Oregon  Gold  Min.  Co.  v.  Schmidt, 
22  Ky.  L.  Bep.  1330,  60  S.  W.  530. 
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Where  a  corporation  appoints  a  trustee  of  its  personal  property  to 
secure  certain  indebtedness,  and  empowers  the  trustee  to  sell  and 
ship  the  property,  a  creditor  of  the  corporation  who  fcuys  property 
from  the  trustee  cannot  set  off  the  indebtedness  of  the  corporation 
to  him  as  against  his  indebtedness  because  of  such  purchase.11 


D.  BANKRUPTCY 

§5183.  Scope  of  treatment.  The  treatment  of  this  question  is 
limited  in  its  scope  to  the  corporations  which  may  become  bankrupt, 
to  acts  of  bankruptcy  by  corporations,  and  to  the  jurisdiction  of  cor- 
porate bankrupts.  A  few  other  matters  are  referred  to  as  being  of 
importance  where  corporations  are  involved,  but  in  general  the  treat- 
ment is  limited  to  corporation  bankrupts.  The  effect  of  the  enact- 
ment of  bankruptcy  acts,  preferences,  fraudulent  conveyances,  and 
like  matters  have  been  treated  in  preceding  sections  of  this  chapter. 

§  5184.  Rights  of  corporations  to  become  bankrupts ;  voluntary 
proceedings.  Under  the  Bankruptcy  Act  as  amended  in  1910,  the 
right  to  become  a  voluntary  bankrupt  is  extended  to  corporations 
other  than  municipal,  railroad,  insurance  and  banking  corporations.18 
Prior  to  that  time,  corporations  within  the  act  were  able  to  become 
bankrupts  by  admitting  in  writing  their  inability  to  pay  debts  and 
their  willingness  to  be  adjudged  bankrupt  on  that  ground.  The  sub- 
stance of  such  proceedings  was  voluntary,  although  the  form  was 
involuntary.18  The  amendment  extends  to  certain  corporations  the 
same  privilege  of  becoming  voluntary  bankrupts  as  individuals,  and 
it  is  only  necessary  for  the  petitioner  to  show  that  it  owes  debts 
which  it  is  unable  to  pay  in  full,  and  that  it  is  willing  to  surrender 
its  property  for  the  benefit  of  creditors.14  It  is  not  essential  that  the 
petitioner  should  own  any  property,  or,  if  it  does  own  property, 


HMcClung  v.  EmbreeviJle  Free- 
hold, Land,  Iron  &  Railway  Co.  (Tenn. 
Ch.  App.),  42  8.  W.  53. 

18  Section  4a,  as  amended  June  25, 
1910;  In  re  Hargadine-McKittrick 
Dry  Goods  Co.,  239  Fed.  155;  Bell  v. 
Blessing,  225  Fed.  750. 

18  In  re  New  Amsterdam  Motor  Co., 
180  Fed.  943. 

A  resolution  of  directors  need  not 
authorize  in  conformity  with  Bank- 
ruptcy Act,  sec.  3,  subd.  5,  an  admis- 
sion in  writing  on  the  part  of  the  cor- 


poration of  its  inability  to  pay  debts 
and  to  be  adjudged  a  bankrupt  as  sec. 
4a  authorizes  voluntary  bankruptcy, 
in  which  case  the  admission  is  the 
same  but  the  procedure  is  different. 
Bell  v.  Blessing,  225  Fed.  750. 

14  Bell  v.  Blessing,  225  Fed.  750. 

Where  a  petition  alleges  that  a  cor- 
poration "owes  debts, "  it  must  be 
treated  as  making  a  prima  facie  case 
entitling  the  petitioner  to  be  adjudged 
bankrupt.  In  re  Hargadine-McKit- 
trick Dry  Goods  Co.,  239  Fed.  155. 
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that  such  property  be  subject  to  administration  in  bankruptcy.16  It 
has  been  held  that  a  lodge  with  purposes  of  a  benevolent  or  charitable 
character,  which  has  a  name  of  its  own,  power  to  sue  and  be  sued, 
to  incur  and  pay  debts,  and  to  purchase  and  own  property,  which  is 
created  by  statute,  and  has  power  to  elect  trustees  to  manage  its 
affairs,  is  a  body  having  the  privileges  and  powers  of  a  private  cor- 
poration so  that  it  may  file  a  voluntary  petition.18  Where  a  petitioner 
is  entitled  to  be  adjudged  a  bankrupt  under  its  petition,  the  court 
has  no  discretion  to  refuse  the  application  because  of  views  enter- 
tained as  to  the  motives  or  purposes  in  filing  the  petition.17  It  cannot 
be  contended  that  the  purpose  of  the  proceeding  is  to  defraud  attack- 
ing creditors.18  The  fact  that  a  state  court  has  acquired  jurisdiction 
over  all  the  property  of  a  petitioner  and  that  such  jurisdiction  is 
exclusive  and  indefeasible,  is  not  available  as  a  defense  to  a  volun- 
tary petition  in  bankruptcy.10  The  fact  that  a  bankrupt  company 
and  its  directors  were  made  parties  defendant  in  a  suit  for  a  receiver 
prosecuted  against  them  in  a  state  court,  and  that  they  appeared 
therein  and  contested  the  suit,  can  in  no  way  estop  a  company  or  its 
directors  from  filing  a  voluntary  petition  in  bankruptcy.80 

Ordinarily,  the  board  of  directors  of  a  corporation  has  the  power 
to  put  the  corporation  into  bankruptcy  at  a  duly  called  meeting,  by 
authorizing  the  filing  of  a  voluntary  petition,81  unless  there  are  stat- 
utes or  by-laws  regulating  the  subject.88  Such  power  is  presumed,88 
and  has  been  held  to  exist  in  states  where  such  officers  have  the 
power  to  make  a  general  assignment  for  the  benefit  of  creditors,84 
or  in  states  where  statutes  exist  providing  that  the  business  of  the 


lft  In  re  Hargadine-McKittrick  Dry 
Good*  Co.,  239  Fed.  155. 

16  In  re  Carthage  Lodge,  No.  365, 
I.  O.  O.  P.,  230  Fed.  694. 

Win  re  Hargadine-McKittrick  Dry 
Goods   Co.,   239   Fed.   155. 

18  Bell  v.  Blessing,  225  Fed.  750. 

1*  In  re  Hargadine-McKittrick  Dry 
Goods  Co.,  239  Fed.  155. 

30  The  fact  that  a  bankrupt  com- 
pany and  its  directors  were  made  par- 
ties defendant  in  a  suit  for  a  receiver 
prosecuted  against  them  in  a  state 
eourt,  and  that  they  appeared  there- 
in and  contested  the  suit,  can  in  no 
way  estop  a  company  or  its  directors 
from  filing  a  voluntary  petition  in 
bankruptcy.  In  re  Hargadine-McKit- 
trick Dry  Goods  Co.,  239  Fed.  155. 


*1  In  re  Hargadine-McKittrick  Dry 
Goods  Co.,  239  Fed.  155;  Rudebeck  v. 
Sanderson,  227  Fed.  575;  Dodge  v. 
Kenwood  Ice  Co.,  204  Fed.  577;  In  re 
Kenwood  Ice  Co.,  189  Fed.  525;  In  re 
L.  W.  Day  &  Co.,  178  Fed.  545. 

**  Rudebeck  v.  Sanderson,  227  Fed. 
575. 

«8  In  re  Guanacevi  Tunnel  Co.,  201 
Fed.  316. 

Where  there  is  evidence  that  direc- 
tors authorized  the  filing  of  a  petition 
in  bankruptcy,  an  adjudication  will 
not  be  set  aside  because  the  petition 
did  not  show  authorization  on  its  face. 
In  re  Kenwood  Ice  Co.,  189  Fed.  525. 

84  In  re  Foster  Paint  ft  Varnish  Co., 
210  Fed.  652.    See  §  5014,  supra. 
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corporation  shall  be  conducted  by  the  board  of  directors.85  The  law 
looks  through  mere  form  to  the  substance  of  things,  and  where 
authority  to  make  an  assignment  in  bankruptcy  is  given  by  a  board 
of  directors,  including  a  member  who  owns  practically  all  the  capital 
stock,  the  proceedings  will  not  be  held  invalid  because  not  made  by 
the  holders  of  two-thirds  of  the  capital  stock  as  required  by  a  statute.86 
Where  a  president  has  -acquiesced  in  a  refusal  of  a  board  of  directors 
to  accept  his  resignation,  there  can  be  no  valid  objection  to  his 
being  authorized  by  such  directors  to  file  a  voluntary  petition.87 

A  voluntary  petition  in  bankruptcy  is  tantamount  to  a  general 
assignment  for  the  benefit  of  creditors,  or  a  receivership.88 

§5185.  Involuntary  bankruptcy  proceedings  against  corporations 
—In  general  Under  the  Bankruptcy  Act,  as  it  existed  prior  to  the 
amendment  of  1910,  a  corporation  engaged  principally  in  manu- 
facturing, trading,  printing,  publishing,  mining  or  mercantile  pur- 
suits, could  be  adjudged  an  involuntary  bankrupt.  The  question  of 
what  constituted  the  chief  or  principal  occupation  of  a  corporation 
where  it  was  engaged  in  more  than  one  kind  of  business  was  held  a 
question  of  fact  to  be  determined  from  the  particular  facts  and  cir- 
cumstances of  each  case.88  Charter  provisions  showing  the  purpose 
of  a  corporation  were  not  controlling,80  and  no  presumption  could  be 
indulged  in  as  to  the  corporation's  business  from  its  name.81    But  if 

*  Under  Florida  Comp.   L.   §  2663.  Walker  Roofing  &  Heating  Co.,  Inc. 

In    re  United   Grocery  Co.,  239  Fed.  v.  Merchant  &  Evans  Co.,   173  Fed. 

1016.  771;   Cate  v.   Connell,  173  Fed.  445; 

Under  Cal.  Civ.  Code,  §  361a.  Bell  In  re  J.  J.  Beisler  Amusement  Co., 


v.  Blessing,  225  Fed.  750.  171  Fed.  283;  In  re  Kingston  Realty 

«TIn  re  Guanaeevi  Tunnel  Co.,  201      Co.,  160  Fed.  445,  rev'g  157  Fed.  299; 

Fed.  316.  Columbia  Ironworks  v.  National  Lead 

In  re  Guanaeevi  Tunnel  Co.,  201     €o.,  127  Fed.  99,  64  L.  B.  A.  645;  In  re 


Fed.  316.  Tontine  Surety  Co.  of  New  Jersey,  116 

See  In  re  Excelsior  Cafe  Co.,  175      Fed.  401. 


Fed.  294.  A  water  company  empowered  "to 

An  allegation  of  the  principal  busi-  buy,  sell,  use  and  deal  in  water  for 

ness  of  a  corporation  is  necessary  to  power,   manufacturing  and   hydraulic 

give  the  court  jurisdiction  in  invol-  purposes"   which    confined   itself  en- 

nntary  proceedings,  it  not  being  suffi-  tirely    to    obtaining    and    furnishing 

cient  to  allege  that  a  part  of  the  busi-  water  for  cities  and   municipal   bor- 

ness  is  within  the  statute.    In  re  Im-  oughs     and     their     inhabitants,    was 

perial  Film  Exchange,  198  Fed.  80.  held  not  to  be  engaged  principally  in 

M  Friday  v.  Hall  &  Kaul  Co.,  216  trading  or  mercantile  pursuits.    In  re 

U.  S.  449,  54  L.  Ed.  562,  26  L.  B.  A.  New  York  k  W.  Water  Co.,  98  Fed. 

(N.  S.)  475,  rev'g  158  Fed.  593;  Tox-  711. 

away  Hotel  Co.  v.  J.  L.  Smathers  &  SI  United  States  v.  Freed,  179  Fed. 

Co.,   216   U.   S.   439,  54  L.   Ed.   558;  236. 
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a  corporation  was  engaged  in  several  businesses,  the  amount  of  each 
business  might  be  conclusive.88 


§5186.  — Mercantile  corporations.  " Mercantile"  has  been  de- 
fined as  pertaining  to  merchants,  or  the  business  of  merchants.88  A 
corporation  engaged  in  the  business  of  gathering  information,  and 
printing  and  publishing  a  book  of  ratings  .with  reference  to  the 
standing  of  merchants,  has  been  held  a  mercantile  corporation,84  as 
well  as  an  incorporated  sanatorium  company  conducting  its  busi- 
ness for  profit,  and  not  on  charitable  lines.86  Also  a  corporation 
engaged  in  installing  heat  and  power  plants,  waterworks,  sewers, 
buying,  selling  and  erecting  steam  engines,  etc.,  is  engaged  in  manu- 
facturing, trading  or  mercantile  pursuits.88 

The  transmitting  of  electricity  over  lines  of  wire  to  consumers  for 
a  consideration  has  been  held  not  a  mercantile  pursuit,87  and  under 
the  statute  as  it  existed  prior  to  amendment,  the  court  had  no  juris- 
diction of  laundry  companies,88  real  estate  companies,89  fire  insur- 
ance companies,40  a  building  and  loan  corporation,41  a  corporation 
engaged  in  general  stock,  bond,  grain  and  brokerage  business  ;ttora 
cold  storage  company;48  as  well  as  corporations  engaged  in  the 
hotel  business,44  operating  a  saloon  or  restaurant46  or  keeping  a 


82  See  Toxaway  Hotel  Co.  v.  J.  L. 
Smathers  &  Co.,  216  U.  S.  439,  54  I* 
Ed.  558. 

83  Webster 's  Dictionary,  Toxaway 
Hotel  Co.  v.  J.  L.  Smathers  &  Co.,  216 
U.  S.  439,  54  L.  Ed.  558.  See  also 
§  87,  supra. 

84  In  re  Mutual  Mercantile  Agency, 
111  Fed.  152.  Contra,  Zugalla  v.  In- 
ternational Mercantile  Agency,  142 
Fed.  927. 

88  In  re  San  Gabriel  Sanatorium 
Co.,  95  Fed.  271. 

86  Also  a  corporation  engaged  in  in- 
stalling heat  and  power  plants,  water- 
works, eewers,  buying,  selling  and 
erecting  steam  engines,  etc.,  is  en- 
gaged in  manufacturing,  trading  or 
mercantile  pursuits.  United  Surety 
Co.  v.  Iowa  Mfg.  Co.,  179  Fed.  55. 

87  In  re  Wilkes-Barre  Light  Co.,  224 
Fed.  248. 

88  In  re  Eagle  Steam  Laundry  Co. 
of  Queens  County,  184  Fed.  949;   In 


re  Eagle  Steam  Laundry  Co.  of  Queens 
County,  178  Fed.  308;  In  re  White  Star 
Laundry  Co.,  117  Fed.  570. 

88  Altonwood  Park  Co.  of  New  York 
v.  G wynne,  160  Fed.  448;  In  re  Kings- 
ton Realty  Co.,  160  Fed.  445,  rev  'g  157 
Fed.  299.  Contra,  In  re  Oregon  Trust 
&  Savings  Bank,   156  Fed.   319. 

40  In  re  Moore  &  Muir  Co.,  173  Fed. 
732;  In  re  Cameron  Town  Mut.  Fire, 
Lightning  &  Windstorm  Ins.  Co.,  96 
Fed.  756. 

41  In  re  New  York  Building-Loan 
Banking  Co.,  127  Fed.  471. 

48  In  re  Surety,  Guarantee  &  Trust 
Co.,  121  Fed.  73.  Contra,  In  re  H.  R. 
Leighton  &  Co.,  147  Fed.  311. 

48  In  re  Philadelphia  Freezing  Co., 
174  Fed.  702. 

44  Toxaway  Hotel  Co.  v.  J.  L. 
Smathers  &  Co.,  216  U.  S.  439,  54  L. 
Ed.  558. 

46  In   re  United  States  Restaurant 
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livery.4*     Social  clubs  are  not  mercantile  corporations,*7  and  the- 
atrical companies  were  not  within  the  act.48 

§5187.  — Trading  corporations.  Corporations  engaged  in  trad- 
ing are  those  which  make  it  their  business  to  buy  merchandise,  goods 
or  chattels,  and  to  sell  the  same  again  at  a  profit,40  such  as  a  com- 
pany engaged  in  cutting  ice,  in  purchasing  the  same  from  third 
parties  and  selling  it,50  or  a  corporation  buying  and  selling  electric- 
ity.61 A  corporation  engaged  in  the  business  of  hotel  keeping  has 
been  held  not  principally  engaged  in  "trading''  or  "mercantile 
pursuits"  within  the  meaning  of  the  Bankruptcy  Act,6*  and  a  like 
rule  applied  to  a  corporation  engaged  principally  or  solely  in  carry- 
ing on  a  general  restaurant  business,68  or  to  a  corporation  leasing 
moving  picture  films,64  or  engaged  in  the  theatrical M  or  insurance 
business.66 


ft  Bealty  Co.,  187  Fed.  118;  In  re  Ex-      Co.,  171  Fed.  283;  In  re  Oriental  So- 


celsior  Cafe  Co.,  175  Fed.  294;  In  re 
Wentworth  Lunch  Co.,  159  Fed.  413; 
In  re  Chesapeake  Oyster  &  Fish  Co., 
112  Fed.  9j60. 

46  in  re*-  Willie  Cab  4fc  Automobile 
Co.,  178  Fed.  113;  Gallagher  v.  De 
Lancey  Stables  Co.,  158  Fed.  381. 
Contra,  In  re  Morton  Boarding 
8tables,  108  Fed.  791. 

47  In  re  Fulton  Club,  113  Fed.  997. 
A  corporation  organized  under  Be  v. 

Laws,  c.  125,  for  social  and  other  kin- 
dred purposes,  is  not  included  in  those 
whose  estates  may  be  settled  under 
the  Bankruptcy  Law  (Act  July  1, 
1898,  e.  541,  30  Stat.  544;  1  Fed.  St. 
Ann.  546).  Rogers  v.  Boston  Club, 
205  Mass.  261,  28  L.  B.  A.  (N.  S.)  743, 
91  N.  E.  321. 

A  bill  for  the  appointment  of  a  re* 
ceiver  under  Bev.  L.  c.  125,  and  to 
distribute  assets  among  creditors,  is 
within  the  jurisdiction  of  the  court, 
although  the  insolvency  statutes  (Bev. 
L.  c.  163,  |S  143-149)  are  suspended 
by  the  Bankruptcy  Law.  Bogers  v. 
Boston  Club,  205  Mass.  261,  28  L.  B. 
A.  (N.  S.)  743,  91  N.  E.  321. 

48  In   re   J.   J.   Beisler   Amusement 


ciety,  104  Fed.  975. 

4*  First  Nat.  Bank  of  Wilkes  Barre 
v.  Wyoming  Valley  Ice  Co.,  136  Fed. 
466;  In  re  New  York  &  W.  Water  Co., 
98  Fed.  711.     See  §  86,  supra. 

M  First  Nat.  Bank  of  Wilkes  Barre 
v.  Wyoming  Valley  Ice  Co.,  136  Fed. 
466.  But  see  In  re  New  York  ft  N. 
J.  Ice  Lines,  147  Fed.  214.  See  §  86, 
supra. 

51  In  re  Charles  Town  Light  Ba 
Power  Co.,  183  Fed.  160.  See  §86, 
supra. 

5*Toxaway  Hotel  Co.  v.  J.  L. 
Smathers  &  Co.,  216  U.  S.  439,  54  L. 
Ed.  558;  In  re  United  States  Hotel 
Co.,  134  Fed.  225,  68  L.  B.  A.  588. 
See  §86,  supra. 

MNollman  k  Co.  v.  Wentworth 
Lunch  Co.,  217  U.  S.  591,  54  L.  Ed. 
895  (mem.  dec).    See  §86,  supra. 

54  In  re  Imperial  Film  Exchange, 
198  Fed.  80. 

55  In  re  Oriental  Society,  104  Fed. 
975. 

56  In  re  Cameron  Town  Mut.  Fire, 
Lightning  &  Windstorm  Ins.  Co.,  96 
Fed.  756. 
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§5188.  — Manufacturing  corporations.  A  corporation  "engaged 
principally  in  manufacturing"  was  subject  to  adjudication  under 
the  Bankruptcy  Act  as  it  stood  prior  to  amendment.57  "Manu- 
facturing" had  no  technical  meaning  and  was  not  limited  by  the 
means  used  in  making  nor  by  the  kind  of  product  produced.68  The 
term  "manufacturing  corporation"  has  been  held  to  include  a  cor- 
poration engaged  in  making  and  constructing  concrete  arches,  walls, 
abutments,  bridges  and  other  buildings,69  a  corporation  engaged  in 
installing  heat  and  power  plants,  constructing  conduits,  waterworks 
and  sewers,60  a  corporation  engaged  in  building  ships,61  and  other 
building  and  construction  companies,68  as  well  as  a  fish  packing  com- 
pany,68 and  a  laundry  company.64  It  was  not  necessary  that  the 
corporation  itself  performed  every  operation  with  or  upon  the  so- 
called  raw  material  necessary  to  produce  the  finished  article,  it  being 
sufficient  that  it  did  any  of  the  several  acts  necessary  to  produce  the 
manufactured  article  in  its  completed  form.65 

The  generating  of  electricity  is  not  manufacturing,66  and  the  term 
has  been  held  not  to  include  a  corporation  engaged  chiefly  in  repair- 
ing automobiles,67  or  in  soliciting  and  placing  advertisements,68  or  in 


Win  re  Culgin-Pace  Contracting 
Co.,  224  Fed.  245. 

58  Friday  v.  Hall  ft  Kaul  Co.,  216 
U.  8.  449,  54  L.  Ed.  562,  26  L.  B.  A. 
(N.  8.)  475,  rev'g  158  Fed.  593.  For 
a  full  discussion  of  manufacturing 
corporations,  see  §  88,  supra. 

59  Friday  v.  Hall  ft  Kaul  Co.,  216 
IT.  8.  449,  54  L.  Ed.  562,  26  L.  E.  A. 
(N.  8.)  475. 

60  United  Surety  Co.  v.  Iowa  Mfg. 
Co.,  179  Fed.  55. 

61  Columbia  Ironworks  v.  National 
Lead  Co.,  127  Fed.  99,  64  L.  B.  A. 
645. 

Win  re  Church  Const.  Co.,  157  Fed. 
298;  In  re  Butland  Realty  Co.,  157 
Fed.  296;  In  re  First  Nat.  Bank  of 
Belle  Fourche,  152  Fed.  64,  11  Ann. 
Cas.  355.  Contra,  Walker  Booting 
ft  Heating  Co.,  Inc.  v.  Merchant  ft  Ev- 
ans Co.,  173  Fed.  771;  In  re  Kingston 
Bealty  Co.,  160  Fed.  445,  rev'g  157 
Fed.  299;  In  re  T.  E.  Hill  Co.,  148 
Fed.   832;   Butt  v.   C.  F.   MacNichol 


Const.  Co.,  140  Fed.  840;  In  re  Mac- 
Nichol Const.  Co.,  134  Fed.  979. 

68  In  re  Alaska  American  Fish  Co., 
162  Fed.  498. 

64  In  re  Troy  Steam  Laundering 
Co.,  132  Fed.  266. 

6ft  In  re  Troy  Steam  Laundering  Co., 
132  Fed.  266. 

66  In  re  Wilkes-Barre  Light  Co., 
224  Fed.  248;  In  re  Hudson  Biver 
Elec.  Power  Co.,  173  Fed.  934,  aff'd 
183  Fed.  701,  33  L.  B.  A.  (N.  8.)  454. 

Gas  and  electric  companies  are  cor- 
porations of  public  utility,  in  a  dif- 
ferent class  from  manufacturing,  trad- 
ing and  mercantile  companies,  and  not 
included  within  the  Bankruptcy  Act 
as  originally  enacted  or  as  amended 
in  1903.  In  re  Hudson  Biver  Power 
Transmission  Co.,  183  Fed.  701,  33  L. 
B.  A.  (N.  8.)  454. 

67Cate  v.  Connell,  173  Fed.  445. 

68  In  re  Humphrey  Advertising  Co., 
177  Fed.  187;  In  re  Snyder  ft  John- 
son Co.,  133  Fed.  806. 
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renting  moving  picture  films,*9  as  well  as  a  restaurant  company,70 
or  a  cold  storage  corporation.71 

A  corporation  which  had  never  gone  beyond  authorizing  its  direc- 
tors to  make  and  endeavor  to  get  contracts,  and  which  had  taken  no 
steps  preparatory  to  actual  manufacturing,  was  held  not  ''engaged 
principally  in  manufacturing,"71  but  a  corporation  was  held  to  be 
engaged  in  manufacturing  where  the  bankruptcy  proceedings  were 
commenced  before  any  of  the  manufactured  articles  were  turned  out 
in  their  final  form.78  The  fact  that  a  corporation  suspended  busi- 
ness due  to  a  lack  of  demand  for  the  article  manufactured  did  not 
prevent  manufacturing  from  being  its  principal  business.7* 

Where  a  demurrer  was  sustained  to  a  petition  of  a  corporation  in 
one  district,  on  the  ground  that  the  corporation  was  not  entitled  to 
the  benefits  of  the  Bankruptcy  Act,  and  the  petition  described  in 
detail  the  business  of  the  corporation,  such  proceedings  operated 
as  a  bar  to  subsequent  proceedings  in  another  district,  where  the 
petition  alleged  explicitly  that  the  corporation  was  engaged  in 
c '  manufacturing  pursuits,"  on  the  principle  of  res  ad  judicata.75 

§5189.  — Mining  corporations.  Under  the  Aet  of  1898,  mining 
corporations  were  held  not  engaged  in  manufacturing,  trading  or 
mercantile  pursuits,76  and  the  term  " mining"  was  held  to  include 
quarrying.77  By  the  amendment  of  1903  such  corporations  were 
placed  in  the  class  of  those  who  could  be  adjudged  involuntary  bank- 
rupts. 


••In  re  Imperial  Film  Exchange, 
198  Fed.  80. 

TO  In  re  Wentworth  Lunch  Co.,  159 
Fed.  413. 

71  In  re  Philadelphia  Freezing  Co., 
174  Fed.  702. 

TO  In  re  Coolidge  Refrigerator  ft  Car 
Co.,  190  Fed.  908. 

TO  Friday  v.  Hall  ft  Kaul  Co.,  216 
TJ.  8.  449,  54  L.  Ed.  562,  26  L.  B. 
A.  (N.  8.)  475,  rev'g  158  Fed.  593; 
In  re  Duquesne  Brewing  Co.,  177  Fed. 
609;  In  re  Bloomsburg  Brewing  Co., 
172  Fed.  174;  White  Mountain  Paper 
Co.  v.  Morse  ft  Co.,  127  Fed.  643,  aff  'g 
127  Fed.  180. 

74  In  re  Georgia  Manufacturing  ft 
Public  Service  Co.,  166  Fed.  964. 


75  In  re  Cttlgin-Pace  -Contracting 
Co.,  224  Fed.  245. 

TO  In  re  Tecopa  Mining  ft  Smelting 
Co.,  110  Fed.  120;  In  re  Keystone  Coal 
Co.,  109  Fed.  872;  In  re  Woodside 
Coal  Co.,  105  Fed.  56;  In  re  Chicago- 
Joplin  Lead  ft  Zinc  Co.,  104  Fed.  67; 
In  re  Rollins  Gold  ft  Silver  Min.  Co., 
102  Fed.  982;  In  re  Elk  Park  Mining 
ft  Milling  Co.,  101  Fed.  422;  Herron 
Co.  v.  Superior  Court  of  City  ft  Coun- 
ty of  San  Francisco,  136  Cal.  279,  89 
Am.  St.  Bep.  124,  68  Pac.  814  (decided 
in  1902). 

77  In  re  Quincy  Granite  Quarries 
Co.,  147  Fed.  279;  In  re  Matthews 
Coneol.  Slate  Co.,  144  Fed.  737,  aff'g 
144  Fed.  724. 


8807 


§5190] 


Private  Cobporations 


[Ch.  62 


§  5190.  —  Effect  of  Amendment  of  1910.  The  amendatory  act  of 
1910  renders  "any  moneyed,  business,  or  commercial  corporation, 
except  a  municipal,  railroad,  insurance,  or  'banking  corporation, 
owing  debts  to  the  amount  of  one  thousand  dollars  or  over"  subject 
to  the  provisions  of  the  act,70  and  embraces  all  those  classes  of  cor- 
porations which  deal  in  or  with  money  or  property  for  pecuniary 
gain,  and  not  for  religious,  charitable  or  educational  purposes,79  such 
as  a  corporation  engaged  in  leasing  its  own  property  and  collecting 
rents  therefor.80  The  amendment  is  not  retroactive.81  A  contention 
that  a  petition  of  a  corporation  failed  to  show  that  the  petitioner  was 
not  a  municipal,  railroad,  insurance  or  banking  association,  comes  too 
late  after  adjudication.88 

§5191.  — Unincorporated  companies.  The  Bankruptcy  Act  pro- 
vides that  "any  unincorporated  company"  may  be  adjudged  bank- 
rupt, and  the  quoted  words  are  broad  enough  to  include  any 
unincorporated  association  or  group  of  individuals,  whose  object  and 
purpose  are  either  wholly  or  chiefly  of.  the  same  kind  as  the  object  and 
purpose  of  a  moneyed  business  or  commercial  corporation.88  A  frater- 
nal benevolent  society  or  association,  which  collects,  from  such  of  its 
members  as  are  willing  to  contribute,  funds  which  are  used  to  pay 
certain  amounts  to  beneficiaries  of  deceased  members,  and  which  is 
recognized  by  the  laws  of  a  state  as  being  different  from  an  insurance 
corporation,  is  not  an  insurance  corporation,  so  as  to  be  prevented 
from  being  adjudged  bankrupt.84. 

§  5192.  Acts  of  bankruptcy-— In  general.  Under  the  Bankruptcy 
Act,  acts  of  bankruptcy  by  a  corporation  may  consist  of  fraudulent 
conveyances  of  property,  the  preference  of  creditors  while  insol- 
vent, the  making  of  a  general  assignment  for  the  benefit  of  creditors, 
the  application  for  a  receiver  or  trustee  for  property  when  the  cor- 


7tln  re  Order  of  Sparta,  242  Fed. 
235. 

7a  See  In  re  Radke  Co.,  193  Fed. 
735. 

Win  re  Badke  Co.,  193  Fed.  735. 

81  In  re  United  States  Restaurant 
k  Realty  Co.,  187  Fed.  118. 

W  Dodge  v.  Kenwood  Ice  Co.,  204 
Fed.  577. 

•Sin  re  Order  of  Sparta,  242  Fed. 
235. 

Where    Congress    has    permitted    a 


snit  in  bankruptcy  to  be  brought 
against  a  company,  such  as  an  unin- 
corporated fraternal  beneficial  asso- 
ciation, there  is  no  reason  why  the 
proceeding  should  not  bring  the  com- 
pany into  court  under  its  own  name, 
notice  having  been  given  to  the 
proper  officials.  In  re  Order  of  Sparta, 
242  Fed.  235. 

•4  In  re  Grand  Lodge  A.  O.  U.  W., 
232  Fed.  199. 
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poration  is  insolvent,  the  appointment  of  a  receiver  or  trustee  because 
of  insolvency,  or  the  admission  of  inability  to  pay  debts  and  a  wil- 
lingness to  be  adjudged  bankrupt.85  Such  acts  are  independent  of 
each  other.*6  A  contention  that  acts  of  bankruptcy  charged  against 
a  corporation  are  ultra  vires  and  void,  and  not  corporate  acts,  and 
therefore  not  ground  for  an  adjudication  in  bankruptcy,  cannot  be 
sustained,  being  equivalent  to  saying  that  a 'corporation  can  do  no 
wrong.*7 

§  5193.  —  Insolvency.  The  Bankruptcy  Act  expressly  declares  a 
person  to  be  insolvent  whenever  the  aggregate  of  his  property,  exclu- 
sive of  any  he  may  have  conveyed,  transferred,  concealed  or  removed, 
or  permitted  to  be  concealed  or  removed,  with  intent  to  defraud, 
hinder  or  delay  his  creditors,  is,  at  a  fair  valuation,  insufficient  in 
amount  to  pay  his  debts.**  In  determining  whether  a  corporation 
is  insolvent,  bonds  irregularly  issued  may  be  considered  a  part  of 
its  indebtedness,**  but  the  liability  of  stockholders  accepting  bonus 
stock  is  not  to  be  included  as  an  asset,  where  such  assets  can  only  be 
procured  by  a  lawsuit,  all  the  parties  expressly  declaring  that  they 
will  contest  the  liability,  wherefore  a  value  cannot  be  ascribed  to 
the  asset.90  Where  the  question  of  insolvency  is  adjudged  in  deter- 
mining an  act  of  bankruptcy  the  fact  of  insolvency  may  be  taken 
as  established  by  the  adjudication.*1 

The  insolvency  of  a  corporation  is  not  material  in  a  voluntary  pro- 
ceeding.** 

•5  Bankruptcy  Act,  If  3,  4a.  by  a  corporation  are  invalid  on  the 

W  Greenwood  Gum  Go.  v.  Zimmer-  ground  that  the  corporation  is  pro- 
man,  240  Fed.  637.  hibited   by   charter   and    general   law 

S7  Badders  Clothing  Co.  v.  Burnham-  from  borrowing  money  exceeding  one- 

Munger-Root  Dry  Goods  Co.,  228  Fed.  half   of   its   capital   stock,   and   that 

470.  accordingly  the  corporation  is  solvent, 

M  Act   of  1898,   §  1,  subd.   15;   see  cannot  be  maintained,  where  the  cap- 

McGill  v.  Commercial  Credit  Co.,  243  ital  stock  was  increased  as  provided 

Fed.  637.  by  law,  and  in  such  case  the  failure 

Where  a  petition  charges  inability  of  the  state  to  collect  the  tax  due  on 

of  a  corporation  to  meet  its  current  the  increase  of  stock  was  a  mere  irreg- 

obligations,  it  is  commercially  insol-  ularity.     First  Nat.  Bank  of  Wilkes 

vent.     In  re  Guanacevi  Tunnel   Co.,  Barre  v.  Wyoming  Valley  Ice  Co.,  136 

201  Fed.  316.  Fed.  466. 

Evidence  held  to  show  insolvency  M  First  Nat.  Bank  of  Wilkes  Barre 

of  a  corporation,  its  property  at  a  v.  Wyoming  Valley  lee  Co.,  136  Fed. 

fair  valuation  being  insufficient  to  pay  466. 

its  debts.    Doyle-Kid d  Dry  Goods  Co.  *1  Simpson  v.  Western  Hardware  & 

v.  8adler-Lusk  Trading  Co.,  206  Fed.  Metal  Co.,  97  Wash.  626,  167  Pac.  113. 

813.  W  In  re  United  Grocery  Co.,  239  Fed. 

**A  contention  that  bonds   issued  1016;  In  re  Hargadine-McKittrick  Dry 
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§5194.  — Transfers  of  property  with  fraudulent  intent;  prefer- 
ences.  The  nature  of  fraudulent  conveyances  and  what  constitutes 
illegal  preferences  have  already  been  treated  in  this  work,  in  the 
preceding  part  of  this  chapter  relating  to  insolvent  corporations.98 

%  5195.  —  Assignment  for  benefit  of  creditors.  Before  it  can  be 
said  that  a  corporation  has  made  a  general  assignment  for  the  bene- 
fit of  creditors,  some  corporate  act  purporting  to  be  a  transfer  of  all 
the  corporation's  property  must  at  least  be  shown.94 


§  5196.  —  Receiverships.  Under  the  Bankruptcy  Act,  it  is  an  act 
of  bankruptcy,  entitling  creditors  to  proceed  against  an  insolvent 
debtor,  when  he  has  "applied  for  a  receiver  or  trustee,  for  his  prop- 
erty, or  because  of  insolvency  a  receiver  or  trustee  has  been  put  in 
charge  of  his  property  under  the  laws  of  the  state. ' ' w  If  a  receiver- 
ship is  procured  by  actual  authority  of  a  corporation,  and  on  its 
behalf,  it  is  as  effectively  an  act  of  bankruptcy  as  if  the  duit  had 
been  directly  in  the  name  of  that  company  as  complainant.90     A 


Goods  Co.,  239  Fed.  155;  In  re  Russell 
Wheel  &  Foundry  Co.,  222  Fed.  569; 
In  re  Foster  Paint  ft  Varnish  Co.,  210 
Fed.  652. 

M  §§  5045-5182,  supra. 

94  In  re  Federal  Lumber  Co.,  185 
Fed.  926. 

As  to  assignments  for  benefit  of 
creditors,  see  §§5014-5026,  supra. 

96  In  re  McKinnon  Co.,  237  Fed. 
869;  Doyle-Kidd  Dry  Goods  Co.  v. 
Badler-Lusk  Trading  Co.,  206  Fed.  813; 
Roberts  Cotton  Oil  Co.  v.  F.  E.  Morse 
&  Co.,  97  Ark.  513,  135  S.  W.  334. 

Where  the  reeord  in  a  suit  for  the 
appointment  of  a  receiver,  filed  in  a 
etate  court,  sufficiently  shows  that  a 
company  was  insolvent  within  the 
meaning  of  the  law  of  the  state,  or  by 
the  definition  of  the  term  in  the  Bank- 
ruptcy Act,  the  case  is  brought  di- 
rectly within  the  letter  of  sec.  3a  (4) 
of  the  Bankruptcy  Act.  Greenwood 
Gum  Co.  v.  Zimmerman,  240  Fed.  637. 

The  act  of  a  company  when  insol- 
vent in  consenting  to  the  appointment 
of  a  receiver  is  not  an  act  of  bank- 
ruptcy as  the  Bankruptcy  Act  makes 


it  an  act  of  bankruptcy,  "to  apply  for 
a  receiver,"  especially  when  it  is  not 
shown  that  the  receiver  was  appointed 
by  the  state  court  on  the  ground  of 
insolvency.  In  re  Gold  Run  Mining 
&  Tunnel  Co.,  200  Fed.  162. 

96  Graham  Mfg.  Co.  v.  Davy-Poca- 
hontas  Coal  Co.,  238  Fed.  488. 

The  appointment  of  a  receiver  on 
the  application  of  three  stockholders 
does  not  constitute  an  act  of  bank- 
ruptcy, although  the  petition  alleges 
insolvency,  where  such  allegation  is 
not  admitted  and  the  action  of  the 
court  would  not  have  been  different 
if  the  allegation  was  omitted,  insol- 
vency not  being  a  substantial  reason 
for  the  appointment.  In  re  Boston  k 
Oazaca  Min.  Co.,   181   Fed.  422. 

Where  a  majority  in  number  of 
stockholders  filed  a  petition  for  a  re- 
ceiver for  a  corporation  on  the  ground 
of  insolvency,  and  there  was  nothing 
to  show  that  the  other  *  stockholders 
objected  to  the  proceedings  or  in- 
tended to  oppose  them,  the  filing  of 
the  petition  would  be  taken  as  the  act 
of  the  corporation.    Doyle-Kidd  Dry 
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petition  will  not  be  dismissed  upon  the  ground  that  the  application 
for  the  appointment  of  a  receiver  in  the  state  court  was  not  made 
in  the  form  of  a  bill  or  cross-bill  in  the  name  of  the  corporation  as 
plaintiff,  or  cross-plaintiff.87  It  is  enough  that  insolvency  was  one 
of  the  grounds,  although  not  the  only  ground,  for  the  receivership.08 
Where  a  state  court  of  competent  jurisdiction  appoints  a  receiver 
for  a  corporation  upon  a  petition  alleging  insolvency  and  a  finding 
to  that  effect,  an  adjudication  of  bankruptcy  is  proper  and  it  is  not 
necessary  to  consider  the  effect  of  a  subsequent  modification  of  the 
order  of  the  state  court  reciting  the  appointment  of  the  receiver  on 
other  grounds  than  that  of  insolvency." 

§  5197.  —  Admission  of  inability  to  pay  debts.  Under  the  Bank- 
ruptcy Act,  a  solvent  corporation  may  "admit  in  writing  its  inability 
to  pay  its  debts  and  its  willingness  to  be  adjudicated  a  bankrupt," 
and  such  admission  is  just  and  sufficient  cause  for  an  adjudication 
upon  the  filing  of  a  petition  by  the  necessary  creditors.1  But  such 
an  admission  does  not  make  the  proceedings  in  effect  voluntary.8 
The  Bankruptcy  Act  requires  no  technical  form  of  proof  of  assent 
by  a  corporation,  any  more  than  by  an  individual,8  but  the  fact  that 
a  corporation  applies  in  a  state  court  for  dissolution  and  the  appoint- 
ment of  a  receiver,  does  not  amount. to  a  willingness  to  be  adjudged 
bankrupt,  although  it  constitutes  a  written  admission  of  inability  to 
pay  debts.4  Proceedings  under  state  insolvency  laws  do  not  termi- 
nate corporate  existence  so  as  to  prevent  commission  of  an  act  of 
bankruptcy.5 


Goods    Go.    v.    Sadler-Lusk    Trading 
Co.,  206  Fed.  813. 

97  Graham  Mfg.  Co.  v.  Davy-Poca- 
hontas  Coal  Co.,  238  Fed.  488. 

98  Greenwood  Gum  Co.  v.  Zimmer- 
man, 240  Fed.  637.  v 

In  the  absence  of  a  pleading  direct- 
ly attacking  the  judgment  of  a  state 
court  appointing  a  receiver  because 
of  insolvency  of  a  corporation,  evi- 
dence in  support  of  the  collateral  at- 
tack attempted  to  be  made  upon  it, 
on  a  petition  for  involuntary  bank- 
ruptcy, is  not  competent.  Greenwood 
Gum  Co.  v.  Zimmerman,  240  Fed.  637. 

99  In  re  Wenatchee  Heights  Orchard 
Co.,  204  Fed.  674. 

Hn  re  Bussell  Wheel  &  Foundry 
Co.,  222  Fed.  569. 


8  In  re  T.  L.  Kelly  Dry-Goods  Co., 
102  Fed.  747.  But  see  In  re  New  Am- 
sterdam Motor  Co.,  180  Fed.  943. 

3  In  re  Southern  Steel  Co.,  169  Fed. 
702;  In  re  Marine  Machine  &  Convey- 
or Co.,  91  Fed.  630. 

4  In  re  Baker-Bicketson  Co.,  97  Fed. 
489;  In  re  Empire  Metallic  Bedstead 
Co.,  95  Fed.  957. 

B  A  sale  of  property  of  a  corpora- 
tion under  a  special  fieri  facias  as 
authorized  by  the  Pennsylvania  Act 
of  April  7,  1870  (Pub.  L.  58),  does  not 
terminate  the  existence  of  the  cor- 
poration, and  an  admission  of  insol- 
vency and  willingness  to  be  declared 
a  bankrupt,  made  thereafter,  will  con- 
stitute an  act  of  bankruptcy.  Cres- 
son  &  Clearfield  Coal  &  Coke  Co.  v. 
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As  a  general  rule,  the  admission  of  willingness  to  be  adjudged  a 
bankrupt  must  be  made  by  the  governing  body  of  the  corporation,6 
and  in  the  absence  of  statute  or  by-law  regulating  the  subject,  such 
power  resides  in  the  board  of  directors.7  Such  a  board,  having  the 
power  to  make  a  general  assignment  for  the  benefit  of  creditors,  is 
usually  held  authorized  to  make  an  admission  of  bankruptcy.8  In 
some  states,  the  statutes  are  such  that  the  directors  have  no  power 
to  make  an  admission  of  bankruptcy,9  and  where  an  admission  is  in 
excess  of  the  authority  of  the  directors  or  officers,  such  an  act  does 
not  constitute  an  act  of  bankruptcy,  nor  will  a  subsequent  ratifica- 
tion by  the  stockholders  have  a  retroactive  effect  to  sustain  the  peti- 
tion.10 It  is  not  necessary  that  the  admission  in  the  case  of  a  cor- 
poration be  followed  by  an  overt  act,  that  it  should  be  made 
to  any  particular  person,  or  that  further  expression  of  a  resolution 


Stauffer,  148  Fed.  981,  aff'g  143  Fed. 
665. 

•  Under  Cal.  Civ.  Code,  §§305,  308, 
as  to  the  powers  of  corporations  being 
exercised  by  the  directors,  acting 
through  a  majority,  and  under  §  361a, 
as  to  the  consent  of  stockholders  to 
leases,  conveyances,  etc.  In  re  Ameri- 
can Guarantee  ft  Security  Co.  of  Cal- 
ifornia, 192  Fed.  405. 

7  Home  Powder  Co.  v.  Geis,  204  Fed. 
568;  In  re  American  Guarantee  &  Se- 
curity Co.  of  California,  192  Fed.  405; 
In  re  Lisk  Mfg.  Co.,  167  Fed.  411; 
Cresson  &  Clearfield  Coal  ft  Coke  Co. 
v.  Stauffer,  148  Fed.  981,  aff'g  143 
Fed.  665;  In  re  C.  Moench  &  Sons  Co., 
130  Fed.  685,  aff'g  123  Fed.  965;  In 
re  Mutual  Mercantile  Agency,  111 
Fed.  152;  In  re  Peter  Paul  Book  Co., 
104  Fed.  786;  In  re  Rollins  Gold  &  Sil- 
ver Min.  Co.,  102  Fed.  982;  In  re  T.  L. 
Kelly  Dry-Goods  Co.,  102  Fed.  747; 
In  re  Marine  Machine  &  Conveyor  Co., 
91  Fed.  630. 

The  authority  of  directors  to  com- 
mit an  act  of  bankruptcy  by  admit- 
ting inability  of  the  corporation  to 
pay  its  debts,  in  writing,  and  by  ad- 
mitting willingness  to  be  adjudged  a 
bankrupt,  must  be  determined  by  an 
examination  of  the  special  charter  or 
general  laws  of  the  state  of  the  resi- 


dence of  the  corporation,  and  the  ar- 
ticles of  incorporation  and  by-laws 
lawfully  adopted.  Home  Powder  Co. 
v.  Geis,  204  Fed.  568.  See  In  re 
Russell  Wheel  &  Foundry  Co.,  222  Fed. 
569. 

An  admission  of  inability  to  pay 
debts  is  within  the  authority  of  di- 
rectors charged  with  management  of 
the  corporation's  affairs,  and  is  not  a 
corporate  function  to  be  exercised 
only  by  the  whole  body  of  corporate 
members.  In  re  Rollins  Gold  ft  Silver 
Min.  Co.,  102  Fed.  982. 

Sin  re  Russell  Wheel  &  Foundry 
Co.,  222  Fed.  569;  Dodge  v.  Kenwood 
Ice  Co.,  204  Fed.  577;  Home  Powder 
Co.  v.  Geis,  204  Fed.  568. 

•  Under  Oregon  Misc.  Laws  (B.  ft 
C.  Conrp.),  §  5070,  as  amended  by 
Sess.  Laws  1903,  p.  41,  §3,  author- 
izing stockholders  to  dissolve  corpora- 
tions and  settle  the  business  of  such 
corporations,  directors  have  no  such 
power,  and  accordingly  an  admission 
of  inability  to  pay  debts  by  directors, 
when  unauthorized  by  stockholders, 
does  not  constitute  an  act  of  bank- 
ruptcy. In  re  Quartz  Gold  Min.  Co., 
157  Fed.  243. 

10  In  re  Burbank  Co.,  168  Fed.  719; 
In  re  Bates  Mach.  Co.,  91  Fed.  625. 
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by  directors  and  stockholders  be  made  by  an  officer  of  a  corporar 
tion  to  give  effect  to  the  admission.11  An  officer  of  a  corporation 
cannot  commit  an  act  of  bankruptcy  without  express  authority 
therefor,18  and  a  resolution  authorizing  an  attorney  to  represent 
a  corporation  in  bankruptcy  suits,  and  to  agree  to  the  appointment 
of  a  temporary  receiver,  does  not  authorize  the  attorney  to  commit 
an  act  of  bankruptcy  by  admitting  inability  to  pay  debts.18  A  stock- 
holder's resolution  authorizing  an  officer  to  appear  in  court  if  a  peti- 
tion is  filed  against  the  corporation,  and  to  admit  in  writing  inability 
to  pay  its  debts  and  willingness  to  be  adjudged  a  bankrupt,  is  not 
an  act  of  bankruptcy,  since  it  is  merely  a  qualified  authority  to 
admit.14 

An  admission  of  bankruptcy  by  directors  must  be  made  by  such 
officers  as  a  board,15  and  a  legal  meeting  of  a  corporation  has  power 
to  admit  willingness  to  be  adjudged  a  bankrupt.16  An  admission 
stated  in  letters  to  creditors  signed  by  the  president  and  authorized 
by  a  meeting  of  the  majority  of  directors,  will  support  a  petition 
although  some  of  the  directors  may  not  have  had  notice  of  the 
meeting.17 

Directors  are  not  disqualified  from  voting  in  favor  of  a  resolution 
admitting  inability  to  pay  debts,  because  of  their  being  creditors  and 
intending  to  bring  proceedings.11 


§  5198.  Jurisdiction  of  proceedings.    Courts  of  bankruptcy  have 

jurisdiction  of  corporations  which  for  six  months  prior  to  the  filing 

11  In  re  American  Guarantee  &  Se-  16  In  re  Eureka  Anthracite  Coal  Co., 

curity  Co.  of  California,  192  Fed.  405.  197  Fed.  216. 

13  In  re  American  Guarantee  &  Se-  17  In  re  Marine  Machine  &  Conveyor 

curity  Co.  of  California,  192  Fed.  405.  Co.,  91  Fed.  630.    And  see  In  re  Ken- 

A   treasurer   cannot   create   an   act  wood  Ice  Co.,  189  Fed.  525. 

of  bankruptcy  by  admission,  and  di-  it  Home    Powder    Co.    v.    Geis,   204 

rectors  cannot   ratify  such   act  when  Fed.  568;  In  re  Rollins  Gold  &  Silver 

not  authorized  to  do  so  by  the  stock-  Min.  Co.,  102  Fed.  982. 

holders.     In  re  Burbank  Co.,  168  Fed.  The  fact  that  two  directors  neces- 

719.  sary  to  a  quorum,  are  creditors  and  in- 

13  In  re  Southern  Steel  Co.,  169  Fed.  tended  to  file  a  petition,  does  not  dis- 

702.  qualify  them  to  vote  upon  a  resolution 

14 In    re    Baker-Ricketson    Co.,    97  admitting  the  corporation's  inability 

Fed.  489.  to   pay   debts    and   willingness   to   be 

lft  An     act     of     bankruptcy    is    not  adjudged  a  bankrupt,  the  corporation 

phown  when  the  admission  is  by  a  ma-  being    insolvent    and    the    resolution 

jority  of  the  board  of  directors  per-  'having    no    direct   bearing   upon    the 

sonally  and  not  being  a  corporate  act.  claims  of  the  creditor  directors.  Home 

Fn  re  Gold  Bun  Mining  &  Tunnel  Co.,  Powder  Co.  v.  Geis,  204  Fed.  568. 
200  Fed.  162. 
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of  the  petition  have  had  their  domicile  within  the  district,19  as  well 
as  of  corporations  which  have  their  principal  place  of  business  within 
the  district.80  Accordingly,  it  is  possible  for  the  district  courts  of 
at  least  two  federal  districts  to  have  concurrent  jurisdiction  of  a 
bankruptcy  proceeding  as  to  a  corporation.81  By  the  general  orders 
in  bankruptcy,  a  preference  is  given,  in  case  of  conflict,  to  the  dis- 
trict where  the  debtor  has  his  domicile.88  Under  such  orders,  peti- 
tioners in  the  preferred  district  must  act  diligently,  for  if  there  is 
any  adjudication  in  another  district,  jurisdiction  to  administer  the 
estate  is  obtained.83  Where  a  corporation  files  a  voluntary  petition 
in  one  state,  and  also  instigates  an  involuntary  proceeding  in  another 
state,  and  the  court  in  the  former  state  makes  the  first  adjudication 
of  bankruptcy,  it  is  its  duty  to  retain  jurisdiction  over  the  proceed- 
ings.84 It  has  been  held  that  where  a  corporation  is  domiciled  in  one 
state  and  has  its  principal  place  of  business  in  one  of  two  other 
states,  the  filing  of  an  involuntary  petition  in  bankruptcy  in  one  of 
such  other  states  is  a  caveat  to  all  the  world  and  in  effect  an  attach- 
ment and  injunction  bringing  into  custody  of  the  court  the  entire 
estate  of  the  bankrupt.  In  such  case,  the  prosecution  of  a  voluntary 
proceeding  in  the  other  state  is  in  contempt  of  the  jurisdiction  and 
authority  of  the  court  first  acquiring  jurisdiction.85  Where  a  corpo- 
ration, files  a  voluntary  petition  in  bankruptcy  in  the  district  of  its 
domicile,  the  fact  that  another  petition  in  involuntary  bankruptcy 
was  filed  prior  thereto  in  the  district  where  the  corporation  had  its 
principal  place  of  business,  did  not  establish  jurisdiction,  and  in  a 
contest  over  the  matter  the  burden  was  upon  the  petitioning  credi- 
tors to  show  that  the  debtor's  principal  place  of  business  was  where 
the  first  petition  was  filed.88 


18  In  re  New  Era  Novelty  Co.,  241 
Fed.  298. 

Win  re  New  Era  Novelty  Co.,  241 
Fed.  298;  In  re  United  States  Lum- 
ber Co.,  206  Fed.  236. 

siBoszell  Bros.  v.  Continental  Coal 
Corporation,  235  Fed.  343. 

88  Under  General  Order  in  Bank- 
ruptcy, No.  6  (89  Fed.  v,  32  C.  C.  A. 
ix),  providing  that  the  hearing  shall 
be  had  where  the  debtor  has  his  domi- 
cile, when  two  petitions  in  bankrupt- 
cy are  filed,  except  in  the  case  of  part- 
nerships, the  word  "individual"  in- 
cludes corporations.  In  re  New  Era 
Novelty  Co.,  241  Fed.  298. 


88  In  re  New  Era  Novelty  Co.,  241 
Fed.  298. 

84  In  re  Vanoscope  Co.,  233  Fed. 
53. 

Such  court  had  the  power  to  vacate 
the  adjudication  in  the  voluntary  pro- 
ceeding for  good  cause  satisfactorily 
shown,  and  thereupon  to  stay  all  pro- 
ceedings until  the  disposition  of  the 
involuntary  proceeding.  In  re  Vano- 
ecope  Co.,  233  Fed.  53. 

86Boszell  Bros.  v.  Continental  Coal 
Corporation,  235  Fed.  343. 

86  In  re  B.  H.  Pennington  k  Co., 
228  Fed.  388. 
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The  question  as  to  the  place  where  a  bankrupt  carries  on  its  prin- 
cipal business  is  purely  one  of  fact.87  Usually,  the  principal  place 
of  business  is  where  the  general  offices  are  located,8*  or  where  the 
actual  business  of  the  concern  is  principally  managed  and  trans- 
acted.89 There  must  not  only  be  a  place  where  business  can  be 
done,  but  such  business  must  be  done  there.80  Where  the  chief  offi- 
cers reside  in  one  state,  and  the  corporation  maintains  an  office  at 
such  place,  such  facts  are  not  conclusive,  as  the  principal  place  of 
business  may  be  in  another  district  where  the  actual  business  is 
transacted,  or  where  the  property  of  the  corporation  is  situated.81 
In  determining  whether  a  bankrupt  corporation  has  property  within 
a  district,  the  word  " property' '  will  be  given  a  meaning  much  the 
same  as  that  under  judicial  decisions  relating  to  attachment  and 
taxation,  a  bankruptcy  proceeding  being  a  kind  of  equitable  attach- 
ment which  should  be  held  to  reach  whatever  assets  any  available 


"Continental  Coal  Corporation  v. 
Roszelle  Bros.,  242  Fed.  243;  In  re 
San  Antonio  Land  k  Irrigation  Co., 
Ltd.,  228  Fed.  984;  In  re  Beiermeister 
Bros.  Co.,  208  Fed.  945;  In  re  Tygarts 
Biver  Coal  Co.,  203  Fed.  178. 

Findings  of  fact  of  a  master  and 
judge  as  to  the  principal  place  of  busi- 
ness of  a  corporation  within  the  Bank- 
ruptcy Act  will  not  be  overturned 
upon  anything  less  than  a  demonstra- 
tion of  plain  mistake.  Continental 
Coal  Corporation  v.  Roszelle  Bros.,  242 
Fed.  243. 

it  In  re  Beiermeister  Bros,  Co.,  208 
Fed.  945. 

For  a  further  consideration  of  what 
constitutes  a  corporation's  "principal 
place  of  business"  and  "residence" 
within  the  meaning  of  the  Bankruptcy 
Act,  see  §403. 

Evidence  considered  and  held  that 
the  principal  place  of  business  of  a 
corporation  was  at  a  certain  city  where 
the  principal  books  of  the  corporation 
were  kept,  where  all  its  dividends 
were  declared  and  paid,  where  the  sec- 
retary resided  and  where  meetings 
of  stockholders  and  directors  were 
held,  although  the  company  did  busi- 
ness in  a  number  of  other  cities,  and 


had  considerable  property  in  one  of 
them.  In  re  B.  H.  Pennington  &  Co., 
228  Fed.  388. 

*9In  re  Beiermeister  Bros.  Co.,  208 
Fed.  945;  In  re  Tygarts  Biver  Coal 
Co.,  203  Fed.  178. 

Where  a  corporation  has  never  done 
any  mining,  and  has  conducted  its 
principal  business  in  connection  with 
the  sale  of  stock  at  a  certain  place, 
where  books  were  kept,  meetings  held, 
and  moneys  disbursed,  such  place  will 
be  held  its  "principal  place  of  busi- 
ness." In  re  Guanacevi  Tunnel  Co., 
201  Fed.  316. 

Where  a  corporation  had  a  factory 
and  office  in  New  York  City  for  sev- 
eral years  and  then  removed  to  Al- 
bany, where  all  its  manufacturing  was 
done,  where  it  had  an  office  and  a 
bank  account,  although  an  office  and 
salesroom  was  maintained  in  New 
York  City,  it  would  be  held  that  the 
principal  place  of  business  was  at  Al- 
bany. In  re  Beiermeister  Bros.  Co., 
208  Fed.  945. 

••In  re  Thomas  McNally  Co.,  208 
Fed.  291. 

Si  In  re  Tygarts  River  Coal  Co., 
203  Fed.  178. 

Where  a  corporation  carried  on  ex- 
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judicial  process  can  reach.88  The  situs  of  property  is  not  to  be  de- 
termined by  general  doctrines  such  as  "mobilia  sequuntur  personam/' 
applicable  in  matters  like  the  law  of  inheritance,  but  by  the  power 
of  efficient  control.84  A  statement  in  the  corporate  charter  or  articles 
of  incorporation  as  to  the  principal  place  of  business  is  not  conclu- 
sive,86 and  the  mere  fact  that  a  certificate  is  filed  in  some  public  office 
designating  a  place  as  the  principal  place  of  business  does  not  estab- 
lish such  fact.86  Doubt  as  to  the  principal  place  of  business  of  a  cor- 
poration should  be  resolved  in  favor  of  the  jurisdiction  in  which  the 
corporation  obtained  its  existence  and  where,  as  usually  is  the  case, 
the  state  law  requires  the  maintenance  of  an  office.87    An  adjudication 


tensive  mining  operations  in  one  state, 
as  well  as  other  business,  and  kept  its 
maps  and  original  deeds  in  a  vault 
prepared  for  that  purpose,  where  its 
houses  and  important  commissary 
stores  were  located,  where  its  princi- 
pal property  was  situated,  and  where 
its  superintendent  and  manager  ac- 
tually resided,  such  place  would  be 
held  to  be  the  principal  place  of  busi- 
ness within  the  Bankruptcy  Act, 
rather  than  a  city  in  another  state 
where  the  books  were  kept,  and  where 
the  general  guidance  of  the  business 
was  effected,  and  from  which  selling 
was  conducted.  Continental  Goal  Cor- 
poration v.  Roszelle  Bros.,  242  Fed. 
243;  Boszell  Bros.  v.  Continental  Coal 
Corporation,  235  Fed.  343. 

Where  the  tangible  property  of  a 
corporation  was  in  Missouri  where  it 
conducted  its  mining  business,  and 
had  reduction  works  or  mill,  a  finding 
that  such  place  was  the  principal  place 
of  business  of  the  corporation  would 
not  be  disturbed  although  managing 
officers  lived  in  another  place  where 
stock  was  sold,  and  directors'  meet- 
ings held.  Home  Powder  Co.  v.  Geis, 
204  Fed.  568. 

Evidence  held  to  establish  that  the 
principal  place  of  business  of  a  cor- 
poration was  in  Texas,  where  it  held 
its  property,  even  though  such  prop- 
erty was  held  by  trustees,  or  subsidi- 
ary corporations,  who  followed  the  in- 
structions of  the  first  company  and 


accounted  to  it,  the  object  of  the  offi- 
cers and  directors  being  to  avoid  do- 
ing business  in  Texas.  In  re  San  An- 
tonio Land  k  Irrigation  Co.,  Ltd.,  228 
Fed.  984. 

38  In  re  San  Antonio  Land  k  Irri- 
gation Co.,  Ltd.,  228  Fed.  984. 

Win  re  San  Antonio  Land  k  Irri- 
gation Co.,  Ltd.,  228  Fed.  984. 

88  In  re  San  Antonio  Land  k  Irriga- 
tion Co.,  Ltd.,  228  Fed.  984;  In  re 
B.  H.  Pennington  k  Co.,  228  Fed.  388; 
In  re  Beiermeister  Bros.  Co.,  208  Fed. 
945;  In  re  United  States  Lumber  Co., 
206  Fed.  236;  In  re  Wenatchee-Strat- 
ford  Orchard  Co.,  205  Fed.  964;  In  re 
Guanacevi  Tunnel  Co.,  201  Fed.  316. 

8*  In  re  Thomas  McNally  Co.,  208 
Fed.  291. 

Where  a  foreign  corporation  had 
had  receivers  appointed  and  had  done 
no  business  in  another  state  for  some 
years,  it  could  not  be  said  to  have  a 
principal  place  of  business  there 
though  it  had  filed  a  certificate  to  such 
effect.  In  re  Thomas  McNally  Co., 
208  Fed.  291. 

87  In  re  Tennessee  Const.  Co.,  207 
Fed.  203. 

Where  a  foreign  corporation  was 
required  by  the  laws  of  the  state 
where  it  was  incorporated  to  have  and 
keep  a  general  office  within  such  state 
(Missouri),  it  would  be  presumed  that 
such  law  was  complied  with.  In  re 
Tennessee  Const.  Co.,  207  Fed.  203. 
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as  to  jurisdiction  of  a  corporation  because  its  principal  place  of  busi- 
ness is  within  the  district  of  the  court  is  not  subject  to  collateral 
attack.81 

In  cases  of  concurrent  jurisdiction  in  state  and  United  States 
courts,  if  the  state  court  has  acquired  possession  of  the  res, 
the  United  States  court  will  not  exercise  jurisdiction  to  disturb  such 
possession.89  The  forfeiture  of  a  corporation's  charter  for  nonpay- 
ment of  a  license  tax  does  not  deprive  a  bankruptcy  court  of  juris- 
diction where  an  involuntary  proceeding  is  had  and  proceedings  have 
been  taken  in  the  administration  of  the  estate.10 

§  5199.  Estoppel  preventing  petition  for  bankruptcy.  Proceedings 
against  an  insolvent  corporation  under  a  statute  as  to  an  action  in 
the  nature  of  a  creditor's  bill  to  wind  up  the  business  of  the  corpora- 
tion, do  not  preclude  the  creditors  from  resorting-  to  a  petition  to 
have  the  corporation  adjudged  bankrupt.41  But  where  a  petitioner 
to  have  a  corporation  adjudicated  a  bankrupt  has  taken  part  in  pro- 
ceedings for  the  appointment  of  a  receiver  for  such  corporation  in  the 
state  courts,  having  filed  an  answer  in  behalf  of  the  company  consent- 
ing to  the  appointment,  etc.,  he  is  estopped  to  seek  an  adjudication 
of  bankruptcy.48  While  the  mere  filing  of  a  claim  with  an  assignee 
or  receiver  would  not  operate  to  estop  a  creditor  from  thereafter 
joining  in  a  petition  to  have  the  insolvent  adjudged  bankrupt,  if, 
with  full  knowledge  of  the  situation  and  of  his  rights,  he  delayed 
such  action,  making  no  objection  until  the  property  was  sold  and  the 
rights  of  innocent  persons  attached,  he  should  not  be  permitted  to 
proceed  in  the  bankruptcy  court.48 

§  5200.  Pleading.  In  a  voluntary  proceeding,  an  adjudication  of 
bankruptcy  follows  the  filing  of  a  petition  good  on  its  face,  and  allega- 
tions as  to  residence,  domicile  and  principal  place  of  business  are  juris- 
dictional matters.44    A  contention  that  a  petition  failed  to  show  that 

38Roszell  Bros.  v.  Continental  Coal  41 Proceeding  under  Pell's  Rev.  (N. 
Corporation,  235  Fed.  343.  C.    1908),    c.    21,    §1219.     In   re    Mc- 

39  In    re    United    Grocery    Co.,    239      Kinnon  Co.,  237  Fed.  869. 

Fed.  1016.  48 In  re  Gold  Run  Mining  ft  Tun*. 

40  Under  Cal.  St.  1906,  p.  24,  §  9.  In      nel  Co.,  200  Fed.  162. 

re  Double  Star   Brick   Co.,   210  Fed.  48  In    re    McKinnon    Co.,    237   Fed. 

980.  869. 

The  California  statute  was  not  in-  44  In  re  San  Antonio  Land  &  Irri- 

tended  to  destroy  the  rights  of  cred-  gation    Co.,   Ltd.,   228   Fed.   984. 
itors.     In  re  Double  Star  Brick  Co., 
210  Fed.  980. 
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the  petitioner  was  not  a  municipal,  railroad,  insurance  or  banEng 
association,  and  that  it  did  not  have  the  corporate  seal  attached  and 
failed  to  show  that  it  was  authorized  by  the  corporation,  comes  too 
late  after  adjudication.45  In  such  case,  an  amendment  could  have 
been  filed  at  any  time  before  adjudication.*8  In  an  involuntary 
proceeding  a  petition  must  not  allege  the  evidence  to  establish  the 
facts  set  forth,  as  it  is  sufficient  to  allege  that  the  defendant  is  in- 
solvent and  within  four  months  next  preceding  the  filing  of  the  peti- 
tion, it  committed  an  act  of  bankruptcy.47 

§5201.  Receiverships.  In  involuntary  proceedings,  receivers 
should  never  be  appointed  under  the  Bankruptcy  Act,  without  full 
compliance  with  all  the  requirements,  including  a  showing  of  cause, 
as  the  remedy  is  extraordinary  and  should  only  be  granted  when,  as 
the  statute  says,  it  is  "absolutely  necessary"  for  the  preservation 
of  the  estate.48  The  moving  papers  must  set  forth  the  specific  facts 
which  reasonably  establish  such  necessity.40  Where  the  jurisdiction 
of  a  state  court  attaches  to  property  of  a  bankrupt  prior  to  the  filing 
of  a  petition  in  bankruptcy  and  a  receiver  appointed  by  that  court 
is  in  possession  of  the  property,  there  is  no  justification  for  the  ap- 
pointment of  a  receiver  in  the  bankruptcy  court,  unless  the  adminis- 
tration of  the  state  court  is  to  be  superseded  by  that  of  the  federal 
court.60  Insolvency  of  the  bankrupt  company  is  an  indispensable 
prerequisite  to  the  exercise  by  the  court  of  jurisdiction  over  the  prop- 
erty in  custody  of  a  receiver  of  the  state  court.51  Where  a  receiver  is 
appointed  by  the  Federal  Bankruptcy  Court  pending  the  selection  of 
a  trustee,  and  the  property  of  the  corporation  is  in  the  hands  of  a 


4ft  Dodge  v.  Kenwood  Ice  Co.,  204 
Fed.  577. 

46  Under  Rev.  St.  §  954,  and  General 
Order  No.  XI  (89  Fed.  vu,  32  C.  C. 
A.  xrv).  Dodge  v.  Kenwood  Ice 
Co.,  204  Fed.  577. 

47  Graham  Mfg.  Co.  v.  Davy-Poca- 
hontas  Coal  Co.,  238  Fed.  488. 

4ft  Badders  Clothing  Co.  v.  Burnham- 
•Munger-Boot  Dry  Goods  Co.,  228  Fed. 
470. 

40  In  re  Hargadine-McKittrick  Dry 
Goods  Co.,  239  Fed.  155. 

Where  a  petition  alleges  no  concrete 
facts  showing  that  the  appointment  of 
a  receiver  is  necessary  to  preserve 
the  bankrupt 's  property,  the  court  will 


decline  to  appoint  such  receiver.  In 
re  Hargadine-McKittrick  Dry  Goods 
Co.,  239  Fed.  155. 

ftOIn  re  Hargadine-McKittrick  Dry 
Goods  Co.,  239  Fed.  155. 

ftlln  re  Hargadine-McKittrick  Dry 
Goods  Co.,  239  Fed.  155. 

Evidence  held  insufficient  to  show 
insolvency  of  a  bankrupt  corporation, 
as  it  was  highly  probable  that  a  guar- 
anty of  a  lease,  listed  as  a  liability, 
was  not  an  indebtedness  provable 
against  the  bankrupt,  it  having  been 
•held  ultra  vires  by  the  state  court. 
In  re  Hargadine-McKittrick  Dry 
Goods  Co.,  239  Fed.  155. 
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receiver  appointed  by  the  state  court,  the  proper  course  of  procedure 
for  the  f edeifel  receiver  to  obtain  the  property  is  to  apply  to  the  state 
court  for  an  order  to  deliver  the  property.6*  Temporary  receivers 
appointed  in  bankruptcy  pending  the  election  of  a  trustee  have  no 
such  interest  as  warrants  them  in  instituting  an  ancillary  proceeding 
in  another  court  of  different  jurisdiction  to  secure  its  aid  in  confirm- 
ing their  appointment  and  securing  for  them  custody  of  property  in 
such  district,  their  appointment  being  merely  temporary  and  they 
being  presumed  to  be  disinterested  parties.58 

§  6202.  Sale*  of  assets.  The  price  obtained  at  a  sale  of  assets  in 
bankruptcy,  bought  in  by  the  creditors  by  agreement,  cannot  be  held 
conclusive  of  the  value  of  such  assets.64  Inability  of  a  corporation  to 
act  when  a  sale  of  its  assets  is  confirmed  will  not  be  implied  from 
the  imprisonment  of  its  executive  officers  after  conviction  of  criminal 
methods  in  the  sale  of  stock  of  the  bankrupt  company.66  A  sale  of 
property  prior  to  an  adjudication  of  bankruptcy  will  be  sustained 
where  there  is  no  fraud,  where  the  sale  is  partly  executed,  and  where 
a  disregard  of  the  contract  will  result  in  litigation  of  the  bankrupt 
estate.66  Stockholders  have  no  standing  in  a  bankruptcy  case  to 
require  trustees  to  answer  a  petition  to  revise  an  order  confirming  a 
sale  of  assets,  they  not  having  such  interest  in  the  proceedings  as  to 
be  a  party  to  them,  and  the  trustees  being  holders  of  the  property 
in  trust  for  the  creditors.67 


§  5203.  Claims.  Where  directors  obtain  money  for  a  corporation 
by  their  individual  indorsements,  thereby  increasing  the  assets,  they 
are  entitled  as  general  creditors  to  share  in  the  distribution  of  the 
assets  of  the  bankrupt.68    A  bankruptcy  court's  jurisdiction  is  lim- 


-  WMcGahee  v.  Cruickshank,  133  Ga. 
649,  66  S.  E.  776. 

M  In  re  Tygarts  River  Goal  Co.,  203 
Ted.  178. 

M  Schiller  v.  Southern  Iron  &  Steel 
Co.,  77  N.  J.  Eq.  60,  75  Atl.  552. 

W  In  re  Witherbee,  202  Fed.  896. 

Win  re  Coping-Lindenhurst  Co.', 
240  Fed.  431. 

W  In  re  Witherbee,  202  Fed.  896. 

In  such  case  no  notice  to  the  stock- 
holders of  the  proposed  sale  was  neces- 
sary, the  creditors  being  the  only  per- 
sons interested  or  entitled  to  notice. 
In  re  Witherbee,  202  Fed,  896, 


58  In  re  Salvator  Brewing  Co.,  188 
Fed.  522. 

Where  nine  directors  by  an  instru- 
ment of  assignment  create  a  director 
their  trustee  in  respect  to  securities 
transferred  for  their  protection  under 
their  indorsements,  and  such  instru- 
ment authorized  the  director  to  do 
whatever  was  necessary  to  make  the 
security  available,  such  authority  car- 
ried with  it  by  implication,  authority 
to  take  any  steps  which  might  bring 
about  reimbursement  of  the  directors 
out  of  the  assets  of  the  bankrupt.  In 
re  Salvator  Brewing  Co.,  188  Fed.  522. 


8819 


§  5203] 


Pbivate  Corporations 


[Ch.  62 


ited  and  only  that  necessary  to  administer  the  estate  under  the  Bank- 
ruptcy Act,  wherefore  it  is  without  power  to  hear  ahd  determine 
claims  made  by  others,  such  as  stockholders,  to  property  in  its  control 
for  the  purpose  only  of  being  returned  to  the  bankrupt.6* 

§5204.  Effect  of  bankruptcy.  An  adjudication  of  bankruptcy 
does  not  dissolve  a  corporation  or  terminate  its  existence.60  But 
while  an  adjudication  of  bankruptcy  remains  in  force,  a  corporation 
must  be  regarded  as  insolvent  for  all  purposes  of  the  bankruptcy  ad- 
ministration, whatever  the  value  of  its  assets  or  the  amount  of  its 
liabilities.61  Also,  with  the  institution  of  bankruptcy  proceedings,  the 
assets  of  a  corporation  become  devoted  to  the  payments  of  its  debts 
which  end  at  that  time,  and  an  officer  cannot  recover  salary  after 
bankruptcy.62 


§5205.  Powers  and  duties  of  trustees.  Under  the  Bankruptcy 
Act,  it  is  the  purpose  to  vest  in  the  trustee  for  the  interest  of  all  credi- 
tors the  potential  rights  of  creditors  possessing  or  holding  liens  upon 
the  property  coming  into  his  custody  by  legal  or  equitable  proceed- 
ings.68 A  trustee  in  bankruptcy  takes  the  property  of  the  corporation 
subject  to  equitable  liens  established  by  a  receiver's  suit  to  set  aside 
a  conveyance  as  fraudulent  and  illegal.64  And  the  trustee  has  power 
to  controvert  the  validity  of  a  mortgage  upon  either  chattels  or  real 
estate.66  A  trustee  in  bankruptcy  administers  all  claims  in  per- 
sonam, but  does  not  succeed  to  the  right  of  secured  creditors.66  A 
right  of  action  conferred  by  statute  on  creditors  and  not  on  the  cor- 
poration does  not  pass  to  a  trustee  in  bankruptcy.67  Where  purchas- 
ers of  bonds  are  induced  to  become  such  by  fraudulent  statements, 
it  is  only  such  purchasers  and  not  the  trustee  in  bankruptcy  who 
have  the  right  to  assert  their  claim  against  the  stockholders.68    A 


Such  director  was  entitled  to  file  a 
proof  of  claim  as  trustee  for  the  di- 
rectors. In  re  Salvator  Brewing  Co., 
188  Fed.  522. 

Win  re  Witherbee,  202  Fed.  896. 

Win  re  United  Grocery  Co.,  239 
Fed.  1016;  In  re  Russell  Wheel  & 
Foundry  Co.,  222  Fed.  569;  In  re  Guan- 
acevi  Tunnel  Co.,  201  Fed.  316. 

61  In  re  Witherbee,  202  Fed.  896. 

68  In  re  Dr.  Voorhees  Awning  Hood 
Co.,  187  Fed.  611.     See  §  2768,  supra. 

68  Amendment  to  section  47,  cl.  2, 
subd.    "a"    of   the    Bankruptcy   Act 


(adopted  June  25,  1910,  c.  412,  §8, 
36  Stat.  840).  Pacific  State  Bank  y. 
Coats,  205  Fed.  618,  Ann.  Cas.  1913  E 
846. 

64  Bradley  v.  United  Wireless  Tel. 
Co.,   79  N.  J.   Eq.  458,  81  Atl.  1107. 

66  Pacific  State  Bank  v.  Coats,  205 
Fed.  618,  Ann.  Cas.  1913  E  846. 

66  Bradley  v.  United  Wireless  Tel. 
Co.,  79  N.  J.  Eq.  458,  81  Atl.  1107. 

67  Smith  v.  Kastor,  195  111.  App. 
458. 

68  Babbitt  v.  Bead,  236  Fed.  42. 
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trustee  in  bankruptcy  has  the  right  to  sue  to  recover  amounts  paid  a 
director  by  which  the  corporation's  capital  stock  was  wrongfully 
dissipated60  or  fraudulently  withdrawn,70  or  to  recover  assets  lost 
by  officers  through  a  violation  of  their  duties.71  Also,  a  trustee  may 
sue  to  recover  amounts  unpaid  for  stock  subscribed,72  and  usually 
such  officer  may  enforce  constitutional  or  statutory  liabilities  of  stock- 
holders to  creditors,78  although  in  some  states  such  liabilities  are  per- 
sonal to  creditors,  preventing  suits  by  the  trustee.7*  Where  a  person 
holds  the  legal  title  to  several  tracts  of  land  for  a  bankrupt  corpora- 


68  Coleman  v.  Booth,  268  Mo.  64,  186 
8   W.  1021. 

In  a  suit  by  a  trustee  in  bank- 
ruptcy, it  will  be  presumed  in  the  ab- 
sence of  evidence  to  the  contrary  that 
creditors  dealing  with  the  corporation 
did  so  on  the  theory  that  the  cap- 
ital stock  was  paid  up  as  advertised. 
Coleman  v.  Booth,  268  Mo.  64,  186  S. 
W.  1021. 

70  Baldwin  v.  Wolff,  82  Conn.  559, 
74  Atl.  948. 

71  Under  Missouri  Rev.  St.  1899,  vol. 
1,  p.  434,  §1338  (Ann.  St.  1906,  p. 
1075),  providing  that  the  circuit  court 
shall  have  jurisdiction  over  directors 
and  other  officers  of  manufacturing 
and  business  companies  to  compel  pay- 
ment to  the  corporation  and  its  cred- 
itors of  property  acquired  or  lost  by 
violation  of  their  duties,  a  trustee  in 
bankruptcy  has  the  right  to  compel 
such  payment,  the  right  being  an  asset 
in  his  hands.  In  re  Swofford  Bros. 
Dry  Goods  Co.,  180  Fed.  549. 

7*  See  §4115,  supra. 

A  trustee  in  bankruptcy  may  bring 
a  bill  in  equity  to  recover  unpaid 
stock  subscriptions,  since  the  Bank- 
ruptcy Act  of  1898,  §47,  cl.  2,  re- 
quires the  trustee  to  collect  the 
property  of  the  estate  and  reduce  it 
to  money,  and  since  other  parts  of 
the  statute  (U.  S.  St.  1898,  c.  541, 
§§  lie,  23b)  imply  such  authority. 
Porter  v.  Hughes,  —  Ala.  — ,  73  So. 
400. 

Orders  of  the  bankruptcy  court  are 


conclusive  upon  the  state  courts  as 
to  the  right  of  a  trustee  to  sue  to 
collect  unpaid  subscriptions.  Bernard 
v.  Carr,  167  N.  C.  481,  83  S.  E.  816. 

78  See  §4214,  supra. 

Liability  of  stockholders  under  Mis- 
souri Const,  art.  12,  §8,  Bev.  St. 
1909,  §  2981,  requiring  stock  to  be 
issued  for  money,  labor  or  property, 
is  part  of  corporate  assets  and  trustee 
in  bankruptcy  may  sue.  Babbitt  v. 
Read,  236  Fed.  42. 

74  Minnesota.  Courtey  v.  Georger, 
228  Fed.  859. 

New  Jersey.  In  re  Remington  Auto- 
mobile &  Motor  Co.,  153  Fed.  345. 

New  York.  In  re  Jassoy  Co.,  178 
Fed.  515. 

Ohio.  Kiskadden  v.  Steinle,  203 
Fed.  375. 

The  entire  matter  has  been  treated 
elsewhere.    See  §4214,  supra. 

Where  a  corporation  is  adjudged  a 
bankrupt  under  the  Act  of  1898  as 
amended  June  25,  1910,  the  trustee 
can  act  for  all  creditors  in  asserting 
their  rights  to  liens  upon  property 
coming  into  his  custody  by  legal  or 
equitable  proceedings.  Sanborn  Cut- 
ting Co.  v.  Paine,  244  Fed.  672. 

In  an  action  by  a  trustee  in  bank- 
ruptcy against  a  buyer,  for  goods  sold, 
where  it  appears  that  a  sales  agent  of 
the  corporation  agreed  with  the  buy- 
er that  such  buyer  should  only  pay 
part  of  the  purchase  price,  and  that 
the  agent  would  pay  the  remainder, 
to  liquidate  a  debt  to  the  buyer,  the 
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tion  under  a  simple  or  dry  trust,  he  cannot  refuse  to  convey  the  land 
to  the  trustee  in  bankruptcy  because  a  note  of  the  corporation  which 
he  has  signed  as  indorser  has  been  allowed  to  go  to  protest,  he  being 
a  mere  unsecured  creditor  and  having  no  right  to  set  off  the  debt  due 
as  an  individual.75 

§5206.  Setting  aside  proceedings.  Where  a  voluntary  petition 
is  in  due  form  and  properly  verified,  and  avers  the  jurisdictional 
and  other  facts  necessary  to  entitle  the  petitioner  to  an  adjudication, 
it  will  be  made,  and  thereafter  any  party  who  has  the  requisite  in- 
terest in  the  proceedings  may  move  to  vacate  the  adjudication  upon 
jurisdictional  grounds.76     Creditors77  or  bondholders  having  prov- 


trustee  would  be  in  no  better  position 
to  attack  the  arrangement  than  the 
bankrupt.  Grollman  v.  Montgomery 
Ward  ft  Co.,  181  111.  App.  598. 

A  trustee  in  bankruptcy  may  main- 
tain a  bill  against  stockholders  who 
receive  money  from  the  corporation 
when  insolvent,  for  their  stock,  as 
such  trustee  stands  in  place  of  the 
creditors.  Sherrill  v.  Hutson,  187 
Ala.  189,  65  So.  538. 

A  receiver  of  an  insolvent  corpora- 
tion may  file  a  bill  as  the  representa- 
tive of  the  corporation  to  set  aside 
illegal  and  fraudulent  transfers  of 
property  of  the  corporation  of  which 
he  is  receiver,  and  in  that  manner 
subject  the  assets  to  the  payment  of 
creditors,  and  such  a  suit  creates  an 
equitable  lien  similar  to  that  created 
by  the  filing  of  a  creditor's  bill  for 
a  similar  purpose.  Bradley  v.  United 
Wireless  Tel.  Co.,  79  N.  J.  Eq.  458, 
81  Atl.  1107. 

The  filing  of  a  creditor's  bill  to 
set  aside  a  fraudulent  conveyance  and 
to  subject  the  property  to  the  payment 
of  a  judgment  of  the  creditor,  and 
the  service  of  process  thereunder,  cre- 
ate a  lien  in  equity  upon  the  equit- 
able estate  of  the  debtor  in  the  prop- 
erty conveyed,  and  such  a  lien  is  un- 
affected by  bankruptcy  of  the  debtor 
pending  the  suit  and  more  than  four 
months  after  the  date  of  the  entry  of 


the  judgment.  Bradley  v.  United 
Wireless  Tel.  Co.,  79  N.  J.  Eq.  458, 
81  Atl.  1107, 

An  order  of  a  state  eourt  to  its 
receiver  ordering  the  delivery  of  as- 
sets of  a  bankrupt  corporation,  to  a 
federal  court's  receiver,  less  cost  and 
compensation  of  the  state  court's  offi- 
cers, is  not  improper.  McGahee  v. 
Cruickshank,  133  Ga.  649,  66  S.  E. 
776. 

The  discharge  of  a  corporation  un- 
der the  Federal  Bankruptcy  Act  does 
not  discharge  or  extinguish  the  con- 
stitutional liability  for  the  payment 
of  its  debts.  Way  v.  Barney,  116 
Minn.  285,  38  L.  B.  A.  (N.  8.)  648, 
Ann.  Cas.  1913  A  719,  133  N.  W. 
801. 

Where  a  bankruptcy  court  has  di- 
rected the  trustee  to  issue  a  call  or 
demand  upon  a  subscriber  to  pay  the 
balance  due  for  his  stock,  the  pro- 
priety or  validity  of  such  order  of  a 
court  of  competent  jurisdiction  cannot 
be  questioned  collaterally.  Jeffery  v. 
Selwyn,  220  N.  Y.  77,  115  N.  E.  275. 

78  Wallace  v.  Everett  (Ky.  L.  Bep.), 
125  8.  W.  745. 

76  In  re  Hargadine-McKittrick  Dry 
Goods  Co.,  239  Fed.  155. 

77  An  objection  that  a  court  has  no 
jurisdiction  of  a  corporation  because 
it  has  not  maintained  its  principal 
place  of  business  within  the  district 
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able  claims  have  an  interest  sufficient  to  petition  for  a  vacation  of  an 
order  of  adjudication  of  bankruptcy  because  the  bankrupt  did  not 
have  its  principal  place  of  business,  residence  or  domicile  within  a 
district  where  a  voluntary  petition  was  filed.78  A  petition  to  vacate 
the  adjudication  upon  the  ground  that  the  court  had  no  jurisdiction 
of  the  subject-matter,  if  the  facts  are  not  as  alleged,  is  the  proper 
practice,79  A  formal  statement  of  directors  petitioning  for  an  adju- 
dication  of  bankruptcy,  that  the  principal  place  of  business  is  at  a 
certain  place,  which  results  in  an  adjudication,  creates  a  prima  facie 
case  leaving  the  burden  of  evidence  to  meet  it  upon  the  creditor 
who  seeks  to  vacate  the  adjudication.80  A  creditor  has  no  standing  to 
object  to  an  adjudication  of  a  corporation  on  a  voluntary  petition  on 
the  ground  that  the  corporation  is  solvent  or  that  the  directors  had 
no  power  to  file  the  petition,81  and  an  adjudication  in  bankruptcy 
made  upon  a  voluntary  petition  will  not  be  vacated  on  allegations  of 
fraudulent  intent  of  the  directors  in  petitioning,  when  the  bill  shows 
insolvency  of  the  corporation,  and  when  it  is  alleged  merely  that  the 
resolution  of  the  directors  petitioning  for  bankruptcy  was  passed  at 
a  meeting  held  without  lawful  notice.88 

Stockholders  cannot  ordinarily  represent  a  corporation  in  a  suit, 
and  they  are  not  creditors,  wherefore  they  have  no  standing  as  rep- 
resentatives of  the  corporation  or  as  creditors  to  contest  an  involun- 
tary proceeding.88  The  assumption  that  there  will  be  a  surplus  after 
administration  of  a  bankrupt  corporation's  affairs  does  not  make  a 
stockholder  a  party  to  the  bankruptcy  case,  as  the  surplus  would 
belong  to  the  corporation.84 

Petitioners  seeking  to  set  aside  an  adjudication  of  bankruptcy 
must  act  promptly,  and  they  cannot  permit  the  administration  of  the 

for  six  months  before  the  filing  of  its  88  In  re  Hargadine-McKittrick  Dry 

voluntary  petition  may  be  made  by  a  Goods  Co.,  239  Fed.  155;  In  re  Eureka 

ereditor,  being  jurisdictional.     In   re  Anthracite  Coal  Co.,  197  Fed.  216. 

Guanacevi  Tunnel  Co.,  201  Fed.  316.  Stockholders   have   no   standing   to 

78  In  re  San  Antonio  Land  &  Irriga-  contest  involuntary  bankruptcy  pro- 
tion  Co.,  Ltd.,  228  Fed.  984.  ceedings,  when  there  is  no  allegation 

79  In  re  San  Antonio  Land  &  Irriga-  that  the  directors  were  requested  to 
tion  Co.,  Ltd.,  228  Fed.  984.  present  the  defense  set  up  as  required 

80  In  re  Guanacevi  Tunnel  Co.,  201  by  Equity  Rule  94  (29  Sup.  Ct. 
Fed.  316.  xxxvii).      In    re    Eureka    Anthracite 

81  In  re  Guanacevi  Tunnel  Co.,  201  Coal  Co.,  197  Fed.  216. 

Fed.  316.  84  In  re  Witherbee,  202  Fed.  896. 

88  In   re   United    Grocery   Co.,   239 
Fed.  1016. 
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estate  to  proceed  until  some  step  is  taken  which  they  do  not  approve  I 

of.«5  i 

A  receiver  appointed  by  a  state  court  is  competent  to  resist  an 
involuntary  petition  to  have  a  corporation  adjudicated  a  bankrupt.86 

85  Rudebeck  v.  Sanderson,  227  Fed.  «« In  re  Gold  Run  Mining  &  Tunnel 

575.  Co.,  200  Fed.  162. 
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Receivers 

[See  Fletcher's  Corporation  Forms,  pp.  1198,  1199,  786,  2006-2008,  2045.] 

I.  GENERAL  CONSIDERATIONS 

{  5207.  Scope  of  chapter. 

{  5208.  Kinds  of  receivers — In  general. 

{  5209.  —  Beceivers  in  mortgage  foreclosure  suits. 

8  5210.  Number  of  receivers. 

n.  APPOINTMENT 

A.  Jurisdiction 
{  5211.  In  general. 

8  5212.  Distinguished  from  discretion. 
8  5213.  Common -law  courts. 
8  5214.  Equity  courts — General  rule. 
8  5215.  —  Criticism  of  decisions  denying  inherent  power. 
8  5216.  Statutory  jurisdiction. 
8  5217.  Federal  courts  and  conflicting  jurisdiction. 
8  5218.  Consent  as  conferring  jurisdiction. 
8  5219.  Foreign  corporations. 

8  5220.  Corporate  property  situated  in  another  state. 
8  5221.  Appointment  on  court's  own  motion. 

8  5222.  Power  to  appoint  as  limited  to  incidental  relief — General  rule. 
8  5223.  —  The  contrary  view. 
8  5224.  Notice  before  appointment. 

B.  Who  May  Obtain  Appointment 

8  5225.  General  rule. 

8  5226^  Stockholder — In  general. 

8  5227.  —  Necessity  for  judgment. 

8  5228.  Creditor — In  general. 

8  5229.  —  Creditor  having  no  judgment  or  lien. 

8  5230.  —  Surety  whose  liability  has  not  been  satisfied. 

f  5231.  Corporation  itself. 

8  5232.  State. 

§  5233.  Court  of  its  own  motion. 

C.  Propriety  of  Appointment 

8  5234.  Discretion  of  court. 

8  5235.  As  dependent  upon  nature  of  corporation. 

8  5236.  For  purpose  of  collecting  tolls. 

8  5237.  For  purpose  of  bringing  suit  or  defending  action. 
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§  5238.  For  purpose  of  carrying  on  business. 
§  5239.  Two  or  more  receiverships  at  same  time. 

D.  Grounds 

§  5240.  In  general. 

$  5241.  Governing  statutes  and  rules  of  court — In  general. 
$  5242.  —  Statutes  not  specially  applicable  to  corporations. 
§  5243.  —  Statutes  as  exclusive. 

S  5244.  Dissensions  or  disagreements  among  officers  or  stockholders — In  general. 
S  5245.  —  Deadlock  in  affairs  of  corporation. 

§  5246.  Misconduct  or  mismanagement  of  directors,  officers  or  majority  stock- 
holders. 
$  5247.  Lack  of  governing  officers. 
§  5248.  Abandonment  or  cessation  of  business. 
$  5249.  Losing  business. 
§  5250.  Insolvency — In  general. 
$  5251.  —  Imminent  danger  of  insolvency. 
§  5252.  —  Insolvency  coupled  with  other  facts. 
$  5253.  —  What  constitutes  insolvency. 
$  5254.  Ultra  vires  acts. 

§  5255.  Object  of  corporation  impossible  of  attainment. 
§  5256.  Apprehension  of  future  misconduct. 
$  5257.  Danger  of  loss  pendente  lite. 
$  5258.  Public  interest. 

E.  Grounds  for  Refusing 

$5259.  In  general. 

$  5260.  Absence  of  necessity. 

§  5261.  Absence  of  benefit. 

$5262.  Other  adequate  remedy — In  general. 

$  5263.  —  Remedy  within  the  corporation. 

$  5264.  Violation  of  law  by  corporation. 

$  5265.  Assignment  for  creditors. 

$  5266.  Absence  of  assets. 

$  5267.  Offer  to  give  bond. 

F.  Who  May  or  Should  Be  Appointed 
$  5268.  General  rules. 

G.  Procedure  and  Subsequent  Steps 

$  5269.  General  rules. 

$  5270.  Time  for  appointment. 

$  5271.  County  in  which  suit  must  be  brought. 

$  5272.  Pleadings  and  motion  papers — In  general. 

$  5273.  —  Effect  of  sworn  denials. 

$5274.  Parties  defendant  and  intervention. 

$  5275.  Order  or  decree. 

1 5276.  Acceptance,  oath  and  bond. 

$  5277.  Waiver  of  objections  to  appointment. 
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ft  5278.  Collateral  attack. 

ft  5279.  Duration,  removal  and  discharge. 

m.  EJTECT  OF  RECEIVERSHIP 

|5280.  General  roles. 

ft  5281.  Conferring  advantages  on  complainant. 

ft  5282.  Vesting  title  in  receiver. 

S  5283.  Bight  to  possession. 

ft  5284.  Bights  of  stockholders. 

ft  5285.  Bights  and  powers  of  officers. 

ft  5286.  Bights  of  creditors  and  lienholders. 

§  5287.  Bights  of  debtors  and  third  persons  generally. 

ft  5288.  Existing  contracts— In  general. 

ft  5289.  —  Liability  for  damages  in  general. 

ft  5290.  —  Contracts  for  personal  services,  including  those  of  corporate  officers 

J  5291.  — Leases. 

ft  5292.  Bight  of  corporation  to  sue. 

ft  5293.  Bight  to  sue  corporation — General  rule. 

ft  5294.  —  Liability  of  corporation  for  acts  of  receivers. 

ft  5295.  —  Upon  whom  process  may  be  served. 

ft  5296.  Pending  actions  by  or  against  the  corporation. 

ft  5297.  Bight  of  set-off — General  rule. 

ft  5298.  —  Deposits  in  bank. 

ft  5299.  —  Purchase  of  claims  to  be  used  as  set-off. 

ft  5300.  Bankruptcy  proceedings. 

{5301.  Appointment  as  act  of  bankruptcy. 

ft  5302.  Condemnation  of  property  in  hands  of  receiver. 

ft  5303.  Effect  on  jurisdiction  of  public  service  commission. 

IV.  POWERS,  EIGHTS,  DUTIES  AND  LIABILITIES  OF  RECEIVERS 

A.  In  General 

ft  5304.  Nature  of  office  and  who  receiver  represents. 

i  5305.  Personal  profit. 

ft  5306.  Sales  by  receiver. 

ft  5307.  Successive  receivers. 

ft  5308.  Bight  to  funds  deposited  with  state  official 

B.  Powers 

ft  5309.  General  rule. 

ft  5310.  Borrowing  money. 

ft  5311.  Collection  of  assets. 

ft  5312.  Compromise  of  claims. 

{5313.  Continuance  of  business. 

(5314.  Contracts— In  general. 

15315.  — Contracts  of  employment. 

ft  5316.  — Leases. 

(5317.  Execution  of  promissory  notes. 

ft  5318.  Expenditures. 

ft  5319.  Mortgages. 

ft  5320.  New  enterprises. 
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§  5321.  Removal  of  causes. 

§  5322.  Repairs. 

§  5323.  Summary  examination  of  witnesses. 

G.  Actions  by 

§  5324.  General  rules. 

§  5325.  Power  to  sue  at  law  or  in  equity. 

§  5326.  Actions  in  federal  or  state  courts. 

§  5327.  Bight  to  sue  outside  of  state. 

S  5328.  Action  in  name  of  receiver  or  of  corporation. 

§  5329.  Actions  or  proceedings  which  may  be  brought  by  receiver — In  general. 

§  5330.  —  Actions  to  set  aside  fraudulent  conveyances  or  illegal  preferences. 

§  5331.  —  Attack  on  mortgages  not  complying  with  statute. 

§  5332.  —  Actions  against  corporate  officers. 

§  5333.  —  Actions  against  stockholders. 

§  5334.  —  Vacation  of  judgments. 

§  5335.  Condemnation  proceedings  by  receiver. 

$  5336.  Ratification  as  affecting  right  to  attack  illegal  acts. 

§5337.  Parties  to  actions  by  receivers. 

D.  Duties,  Liabilities  and  Actions  Against 

§  5338.  Right  to  sue  receiver. 

§  5339.  Liabilities — In  general. 

§  5340.  —  Degree  of  care  required. 

§  5341.  —  Liability  for  torts  committed  prior  to  appointment. 

§  5342.  —  Liability  for  torts  of  employees. 

§  5343.  —  Liability  for  attorney  *s  fees. 

$  5344.  —  Liability  for  loss  of  money  deposited. 

%  5345.  Defense  of  statute  of  limitations. 

§  5346.  Accounting. 

§  5347.  Statutes  imposing  penalties  or  liabilities  on  corporations  as  applicable  to 

receivers. 
§  5348.  Service  of  summons  in  actions  against  receivers. 

v.  receiver's  certificates 

§  5349.  In  general. 

§  5350.  Power  to  issue — General  rules. 

§  5351.  —  In  case  of  strictly  private  corporations. 

§  5352.  Purposes  for  which  permissible. 

§  5353.  Proceedings  to  obtain  authority  to  issue. 

§  5354.  Validity. 

§  5355.  Usury  and  sale  below  par. 

$  5356.  Rights  and  duties  of  holders. 

§  5357.  Negotiability. 

$  5358.  Priorities) — In  general. 

$  5359.  —  Expenses  of  receivership. 

§  5360.  —  Priority  as  against  vendor  'b  lien. 

$  5361.  —  Priority  between  different  issues. 

§  5362.  —  As  affected  by  want  of  notice  to  holders  of  antecedent  liens. 
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VI.  PRESENTATION  AND  PAYMENT  OF  CLAIMS  AND  DISTRIBUTION  OF  FUNDS 

A.  General  Bales 

§  5303.  Presentation  and  proof — Necessity  for. 

{  5364.  —  Time  for  presenting. 

§  5365.  —  Place  for  presenting. 

§  5366.  —  Mode  of  presenting  and  proving. 

$  5367.  —  Objections  by  creditors. 

i  5368.  What  claims  are  provable— General  rales. 

$  5369.  —  Services  of  attorneys. 

§  5370.  —  Taxes  in  general. 

$  5371.  —  Franchise  taxes. 

I  5372.  —  Judgment  obtained  after  appointment  of  receiver. 

§  5373.  Compensation  of  receiver. 

S  5374.  As  of  what  time  status  and  amount  of  claims  fixed. 

§  5375.  Stockholders  as  creditors.  * 

$  5376.  Bights  of  secured  creditors. 

$  5377.  Interest  on  claims. 

|5378.  Deductions. 

S  5379.  Befunding  part  payments. 

B.  Priorities 

§  5380.  In  general. 

§  5381.  Income  of  receivership  as  subject  to  mortgage. 

i  5382.  Priorities  as  between  stockholders. 

(  5383.  Priorities  as  between  stockholders  and  creditors — In  general. 

{  5384.  —  Who  are  stockholders  and  who  are  creditors. 

{5385.  — Preferred  stockholders  as  creditors. 

i  5386.  Priority  of  judgments  and  other  liens  or  secured  debts — In  general, 

{  5387.  —  Attachment  or  execution  with  knowledge  of  insolvency. 

(  5388.  —  Priority  of  mortgages  and  bonds  in  general. 

(  5389.  Expenses  of  receivership — General  rule. 

|  5390.  —  Compensation  of  receiver. 

|  5391.  Services  of  attorney. 

§  5392.  Trust  funds. 

$5393.  Statutory  priorities — In  general. 

$  5394.  —  Claims  of  laborers. 

$  5395.  Postponement  of  claims  because  of  fraud. 

1 5396.  Expenses  of  receivership,  including  operation  of  business,  after  appoint- 
ment of  receiver — General  rule. 

|5397.  — To  what  corporations  rule*  applies. 

$ 5398.  —  Expenses  included  within  rule. 

S  5399.  Expenses  of  operation  of  business  before  appointment  of  receiver — General 
rule. 

$  5400.  —  Rule  as  limited  to  priority  over  mortgage  creditors  or  other  secured 
claims. 

f  5401.  —  Rule  as  limited  to  railroad  or  to  quasi  public  corporations. 

I  5402.  —  Rule  as  affected  by  diversion  of  income. 

I  5403.  —  Claims  entitled  to  priority  within  rule. 

I  5404.  — Length  of  time  to  which  priority  extends  back. 
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I.   GENERAL  CONSIDERATIONS 

§  5207.  Scope  of  chapter.  It  has  been  found  difficult  to  determine 
just  what  to  include  in  this  chapter  and  what  to  exclude.  In  other 
words,  space  does  not  permit  a  full  exposition  of  the  law  relating  to 
receivers,  and  much  of  the  law,  although  arising  in  connection  with 
the  receivership  of  a  corporation,  is  equally  applicable  to  other  re- 
ceiverships. What  has  been  attempted  is  to  include  herein  the  law 
applicable  peculiarly  to  receivers  of  corporations.  For  the  rules  re- 
lating to  receiverships  in  general,  reference  should  be  made  to  stand- 
ard textbooks  on  the  law  of  receivers.1  Confusion  will  be  avoided  by 
dismissing  from  consideration  cases  involving  the  right  to  a  receiver 
in  connection  with  proceedings  to  dissolve  a  corporation,  a  matter 
which  is  fully  treated  in  another  chapter  * 

§  5208.  Kinds  of  receivers — In  general.  Receivers  of  corporations 
or  of  corporate  property  include  the  following  classes:  (1)  receiver 
appointed  upon  dissolution  of  corporation,  either  as  provided  for  by 
statute  or  independently  of  statute,  or  in  proceedings  to  dissolve  a  cor- 
poration;8 (2)  receiver  appointed  independently  of  statute,  pendente 
lite,  of  property  which  is  the  subject-matter  of  the  litigation,  such  as 
one  appointed  in  a  suit  to  foreclose  a  corporate  mortgage;4  (3)  re- 
ceiver appointed  in  connection  with  a  prayer  to  wind  up  the  business 
although  no  dissolution  of  the  corporation  is  sought ;  (4)  receiver  ap- 
pointed for  the  purpose  of  running  the  business  temporarily;*  (5) 
receiver  appointed  because  of  insolvency  of  the  corporation;  6  (6)  re- 
ceiver in  bankruptcy  appointed  by  the  bankruptcy  court,  not  con- 
sidered herein,  being  regulated  by  the  Federal  Bankruptcy  Act. 
Receivers  are  also  classified  as  statutory  or  chancery,  temporary  or 
permanent,  special  or  general,  passive  or  active,  friendly,  ancillary, 
and  as  receivers  of  particular  corporate  property  or  receivers  of  the 
corporation. 

A  statutory  receiver  is  one  appointed  in  pursuance  of  special  statu- 
tory provisions,  and  who  derives  his  power  from  the  statute,  which 
power  is  only  such  as  the  statute  confers  or  such  as  may  be  fairly  in- 
ferred from  the  general  scope  of  the  law  of  his  appointment.7    A 

1  High,  Receivers  (4th  Ed.) ;  Clark,         4  See  §  5209,  infra. 
Receivers;    Alderson,   Receivers;   Fos-  6  See  §5238,  infra. 

ter's    Fed.    Pr.;    3    Street's    Federal  «  See  §  5250  et  seq.,  infra,  as  to  in- 

Equity  Practice,  §§  2505-2808.  solvency  as  ground. 

2  Chapter  on  Dissolution,  infra.  7Boonville  Nat.  Bank  of  Boonville, 

3  Chapter  on  Dissolution,  infra.  Indiana  v.  Blakey,  107  Fed.  891.    See 
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chancery,  as  distinguished  from  a  statutory,  receiver,  is  one  appointed 
by  a  court  of  chancery  by  virtue  of  its  inherent  power,  independently 
of  any  statute,  and  whose  authority  is  derived  from,  and  his  duty  pre- 
scribed by,  the  order  of  appointment,  and  he  is  also  called  a  common- 
law  receiver.*  The  terms  equitable  receiver,  chancery  receiver,  and 
pendente  lite  receiver,  are  often  used  interchangeably.9 

Receivers  are  also  classified  as  temporary  and  permanent,  the  for- 
mer being  appointed  merely  to  act  until  a  permanent  receiver  is  ap- 
pointed and  put  in  charge,  although  usually  the  temporary  receiver 
is  appointed  as  the  permanent  receiver.10  A  receiver  appointed  by, 
or  pursuant  to,  a  final  judgment  in  an  action  is  a  permanent,  as  dis- 
tinguished from  a  temporary,  receiver.11  A  pendente  lite  receiver  is 
one  appointed  during  the  pendency  of  the  action.1* 

Receivers  are  also  classified  as  general  and  special.  A  general  re- 
ceiver may  be  one  appointed  to  take  charge  of  all  the  property  within 
the  jurisdiction  as  distinguished  from  a  special  receiver  appointed 
to  take  charge  of  particular  property  in  litigation,  such  as  a  receiver 
in  a  suit  to  foreclose  a  mortgage  which  does  not  cover  all  the  corporate 
property,18  or  a  special  receiver  may  be  one  appointed  merely  for  a 
special  purpose  only.  Sometimes  a  special  receiver  is  appointed  where 
there  is  also  a  general  receiver,  as  where  the  general  receiver  had  no 
power  to  sue  for  obligations  due  exclusively  to  the  creditors  and  a 
special  receiver  was  appointed  for  such  purpose.14  However,  a  re- 
ceiver will  not  be  appointed  merely  to  appear  and  represent  the  corpo- 


also  Gallagher  v.  Asphalt  Co.  of  Amer- 
ica, 67  N.  J.  Eq.  441,  58  Atl.  403. 

Statutory  receivers  are  to  be  dis- 
tinguished from  chancery  receivers  as 
to  title  to  the  property.  Quincy,  M. 
&  P.  B.  B.  v.  Humphreys,  145  U.  8. 
82,  95,  36  L.  Ed.  632;  Hughes  v.  Hall, 
118  Md.  673,  85  AtL  046,  and  see 
§  5282,  infra. 

•  Boonville  Nat.  Bank  of  Boonville, 
Indiana  v.  Blakey,  107  Fed.  801,  894. 

•  dark,  Receivers,  §  12a. 

10  Bee  Gallagher  v.  Asphalt  Co.  of 
America,  67  N.  J.  Eq.  441,  58  Atl.  403. 

The  courts  sometimes  hold  that  a 
" temporary"  receiver  can  or  cannot 
be  appointed  in  certain  cases  when  it 
is  entirely  immaterial  whether  the  re- 
ceiver is  a  temporary  or  a  permanent 
one. 


11  See  General  Corp.  Law  (N.  Y.), 
§  106,  where  so  defined  in  certain  ac- 
tions; Strauss  v.  Casey  Machine  & 
Supply  Co.,  68  N.  Y.  Misc.  474,  124 
N.  Y.  Supp.  32. 

It  Bates  v.  Worries,  198  Mo.  App. 
209,  199  S.  W.  758. 

To  obtain  a  receiver  pendente  lite, 
it  must  appear  (1)  that  there  is  a 
reasonable  probability  that  complain' 
ant  will  succeed  ultimately  in  obtain- 
ing the  general  relief  sought,  and  (2) 
that  there  is  imminent  danger  to  the 
property.  Hayes  v.  Jasper  Land  Co., 
147  Ala.  340,  41  So.  £09. 

13  Central  Trust  Co.  of  New  York 
v.  Worcester  Cycle  Mfg.  Co.,  114  Fed. 
659,  and  see  §  5209,  infra. 

14  Hale  v.  Hardon,  95  Fed.  747,  770. 
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ration  in  another  state  or  district,  where  the  corporation  has  refused 
to  appear  pursuant  to  a  vote  of  a  majority  of  the  stockholders  and 
where  the  bill  seeks  no  relief  other  than  a  "receiver.15 

Receivers  of  corporations  are  to  be  distinguished  from  receivers 
pendente  lite  of  particular  corporate  property  which  is  the  subject  of 
the  litigation.16  A  receiver  pendente  lite  may  be  appointed  where 
there  is  danger  that  the  property  in  controversy  will  be  lost,  removed 
or  materially  injured,  but  such  a  receiver  ordinarily  is  merely  a 
receiver  of  particular  property  and  not  necessarily  a  receiver  of  a 
corporation,  and  the  same  rules  are  applicable  regardless  of  whether 
the  owner  of  the  property  is  an  individual,  firm,  unincorporated  asso- 
ciation or  corporation. 

Receivers  are  further  subject  to  classification  as  active  and  passive 
receivers.  Thus,  a  receiver  appointed  pendente  lite  merely  to  con- 
serve the  assets  pending  the  suit  is  distinguishable  from  a  receiver 
appointed  to  wind  up  the  business  and  distribute  the  assets.17  So 
receivers  appointed  to  preserve  the  property,  collect  the  assets,  and 
report  the  f mid  to  the  court  for  distribution,  are  distinguishable  from 
active  receivers  to  whom  are  confided  the  management  of  going  con- 
cerns.1* Where  a  receiver  is  appointed  pendente  lite  merely  to  pre- 
serve the  property  pending  suit,  the  rules  applicable  are  precisely  the 
same  regardless  of  whether  the  owner  of  the  property  is  an  individual, 
an  unincorporated  association,  or  a  corporation.19 

Receiverships  are  also  to  be  distinguished  according  to  whether  a 


IB  Hutchinson  v.  American  Palace- 
Car  Co.,  104  Fed.  182. 

W  Schmidtman  v.  Atlantic  Phos- 
phate &  Oil  Corporation,  230  Fed.  769; 
Stokes  v.  Hoffman  House,  46  N.  Y. 
App.  Div.  120,  61  N.  T.  Supp.  821, 
concurring  opinion  at  Justice  Barrett; 
United  States  Trust  Co.  v.  New  York, 
W.  S.  &  B.  By.  Co.,  35  Hun  (N.  Y.) 
341,  aff'd  101  N.  Y.  478,  5  N.  E.  316. 

17  Town  v.  Duplex-Power  Car  Co., 
172  Mich.  519,  138  N.  W.  338. 

A  receiver  pendente  lite,  appointed 
to  protect  the  assets,  should  not  be 
ordered  to  convert  the  assets  into 
money,  but  instead  merely  to  preserve 
the  assets.  Carpenter  v.  Landman, 
192  Mich.  544,  169  N.  W.  322. 

The  power  to  appoint  a  receiver  for 
temporary   purposes,   simply    to   pre- 


serve the  property  until  a  certain 
object  can  be  attained,  stands  on  a 
different  footing  from  the  power  to 
appoint  a  receiver  to  wind  up  the  af- 
fairs of  a  solvent  corporation.  State 
v.  Second  Judicial  Dist.  Court  of  Sil- 
ver Bow  County,  15  Mont.  324,  27  L. 
B.  A.  392,  48  Am.  St.  Bep.  682,  39 
Pac.  316;  Sternberg  v.  Wolff,  56  N.  J. 
Eq.  555,  561,  42  Atl.  1078.  See  also 
Davis  v.  United  States  Elec.  Power  & 
Light  Co.,  77  Md.  35,  25  Atl.  982. 

IS  Stokes  v.  Hoffman  House,  46  N. 
Y.  App.  Div.  120,  61  N.  Y.  Supp.  821, 
concurring  opinion  of  Justice  Barrett; 
State  Bank  of  Virginia  v.  Domestic 
Sew.-Mach.  Co.,  99  Va.  411,  418,  86 
Am.  St.  Bep.  991,  39  a  E.  141. 

19  State  v.  Second  Judicial  Dist. 
Court,  22  Mont.  220,  56  Pac.  219. 
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winding  up  and  distribution  of  the  corporate  assets  is  contemplated 
or  whether  the  receivership  is  sought  merely  for  the  best  interests  of 
the  stockholders  in  general  for  an  indefinite  period,  without  any  wind- 
ing up  of  the  business.80 

A  ' 'friendly* '  receiver,  as  that  term  is  sometimes  used;  has  been 
designated  as  a  particular  kind  of  receiver  by  one  law  writer.81  Such 
a  receiver  is  improper  where  the  purpose  is  to  indefinitely  prolong 
the  substantial  control  of  the  managing  body  of  the  corporation,  to 
the  detriment  of  creditors,  except  where  the  circumstances  unequiv- 
ocally demand  such  action  or  all  the  parties  in  interest  consent 
thereto.88 

Ancillary  or  auxiliary  receivers  are  those  appointed  in  a  subse- 
quent suit  affecting  the  property  of  the  same  corporation  but  insti- 
tuted and  pending  in  another  jurisdiction.  They  are  appointed  to 
assist  the  court  of  primary  jurisdiction,  in  which  the  first  suit  was 
instituted,  in  administering  justice  to  the  litigants,  and  are  usually, 
although  not  necessarily,  the  same  persons  appointed  by  the  court 
wherein  the  original  suit  is  pending.88  Where  the  business  of  a  cor- 
poration covers  two  or  more  states  or  jurisdictions,  it  is  customary  to 
appoint  ancillary  receivers  in  the  other  jurisdictions.84  This  occurs 
more  often  in  case  of  railroad  receiverships  where  the  road  is  an  in- 
terstate one.8*  Ancillary  receivers  may  be  appointed  on  the  same 
grounds  as  authorize  the  appointment  of  an  original  receiver.26 

§5209.  — Receivers  in  mortgage  foreclosure  suits.  A  receiver 
may  be  appointed  in  a  suit  to  foreclose  a  mortgage  to  preserve  the 
corpus  of  the  estate  from  deterioration  or  to  sequester  the  rents  and 
profits  to  make  good  an  anticipated  deficiency.87  However,  the  law 
applicable  thereto  is  not  peculiar  to  corporations  since  it  is  immaterial 
whether  the  mortgagor  is  an  individual,  a  firm,  or  a  corporation,  and 
the  receiver  is  not  the  receiver  of  the  corporation  but  merely  a  receiver 
of  the  mortgaged  property.88    There  may  be  a  temporary  receiver 

SO  See  Carson  v.  Allegany  Window         WLow  v.  B.  P.  K.  Pressed  Metal 

Glass  Co.,  189  Ted.  791.  Co.,  91  Conn.  91,  99  At!.  1. 

SlAJderson,  Beceivers,  §3.  87  See   High,   Beceivers    (4th   Ed.), 

88 Peter  v.  Parrel  Foundry  &  Ma-  §§  639691a. 
chine  Co.,  53  Ohio  St.  534,  42  N.  £.  88  Beceivers  appointed  pendente  lite 

690.  in  foreclosure  suits  are  not  "receivers 

88  Alderson,  Beceivers,  §  3.  of  corporations ' '  as  that  term  is  used 

84  See  High,  Beceivers  (4th  Ed.),  in  statutes.  United  States  Trust  Co. 
§306b.  of  New  York  v.  New  York,  W.  S.  A 

85  See   High,   Beceivers    (4th   Ed.),  B.  B.  Co.,  101  N.  Y.  478,  5  N.  E.  316. 
§375a. 
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in  dissolution  proceedings  and  at  the  same  time  a  receiver  appointed 
in  a  foreclosure  suit,  the  latter  having  custody  of  all  the  mortgaged 
property  and  the  former  having  the  custody  of  the  other  property.89 

§  5210.  Number  of  receivers.  The  court  may  appoint  more  than 
one  receiver,80  although  ordinarily  more  than  one  should  not  be  ap- 
pointed because  of  the  added  expense.81  If  one  of  three  receivers  is 
removed  or  resigns,  it  is  discretionary  with  the  court  to  appoint  an- 
other receiver  or  to  allow  the  two  remaining  to  act  alone.88 


II.  APPOINTMENT 


A.  Jurisdiction 


§  5211.  In  general.  Ordinarily  receivers  are  appointed  only  by 
the  courts  in  the  exercise  of  chancery  jurisdiction.88  In  one  case,  a 
statute  authorizing  the  governor  to  appoint  a  receiver  for  a  partic- 
ular purpose  was  held  constitutional,  and  in  the  same  case  an  appoint- 
ment by  the  legislature  in  case  of  an  insolvent  bank  was  held  not  a 
judicial  act  nor  otherwise  unconstitutional.84 

Generally  a  judge  cannot  appoint  a  receiver  in  vacation,85  unless 
authorized  so  to  do  by  statute.88  A  court  commissioner  has  been  held 
to  have  no  jurisdiction  to  appoint  a  receiver,  where  not  expressly 
authorized  by  statute.87 


§5212.  Jurisdiction  distinguished  from  discretion.  The  distinc- 
tion between  "jurisdiction"  to  appoint  a  receiver  and  whether  the 
power,  if  it  exists,  shall  be  exercised,  must  always  be  kept  in  mind. 
Jurisdiction  of  a  court  of  equity  to  appoint  a  receiver  is  one  thing, 


See  Knickerbocker  Trust  Co.  v. 
Tarrytown,  W.  P.  &  M.  B.  Co.,  133  N. 
Y.  App.  Div.  285,  117  N.  Y.  Supp.  871. 

80  Von  Boun  v.  Superior  Court,  58 
Cal.  358. 

In  a  proper  case  an  additional  re- 
ceiver may  be  appointed.  See  Central 
Trust  Co.  of  New  York  v.  Missouri, 
K.  &  T.  By.  Co.,  246  Fed.  154,  where, 
however,  application  was  refused. 

31  See  Meier  v.  Kansas  Pac.  By.  Co., 
5  Dill.  475,  Fed.  Cas.  No.  9,395,  where 
two  receivers  deemed  unnecessary. 

3»Wiswell   v.  Starr,  50  Me.  381. 

33  For  extended  discussion  of  what 
courts  may  appoint  receivers  and  the 


relative  powers  of  state  and  federal 
courts,  see  High,  Receivers  (4th  Ed.), 
§  40  et  seq. 

34  Carey  v.  Giles,  9  Ga.  253. 

35  Hammock  v.  Farmers'  Loan  & 
Trust  Cor.,  105  U.  S.  77,  26  L.  Ed. 
1111;  Hervey  v.  Illinois  Midland  By. 
Co.,  28  Fed.  169;  St.  Louis,  K.  &  S.  By. 
Co.  v.  Wear,  135  Mo.  230,  33  L.  B.  A. 
341,  36  S.  W.  357. 

36  Statutes  quite  generally  vest 
judges  with  power  to  appoint  receiv- 
ers in  vacation  or  at  chambers.  See 
Glover  v.  St.  Louis  Mut.  Bond  Inv. 
Co.,  138  Mo.  408,  40  S.  W.  110. 

37Quiggle  v.  Trumbo,  56  Cal.  626. 
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and  whether  the  court  will  exercise  its  jurisdiction  is  an  entirely  dif- 
ferent matter.  While  courts  hesitate  to  appoint  a  receiver,  especially 
when  the  corporation  is  solvent,  this  does  not  mean  that  there  is  want 
of  jurisdiction  to  appoint  a  receiver,  it  being  well  said  that  "judicial 
hesitancy  does  not  mean  judicial  atrophy  or  paralysis. "  ,s 

§  5213.  Common-law  courts.  Unless  otherwise  provided  by  stat- 
ute, a  receiver  cannot  be  appointed  by  a  court  of  law  as  distinguished 
from  a  court  of  equity,89  but  where  a  law  court  is  also  given  equi- 
table jurisdiction  it  may,  on  the  chancery  side,  in  a  proper  case,  ap- 
point a  receiver.40 

$5214.  Equity  courts— General  rule.  Inherent  jurisdiction  of 
equity  to  appoint  a  receiver  for  a  corporation  was  denied  by  Chan- 
cellor Kent  in  an  early  decision  in  New  York  in  1817  .tt  It  has  also 
been  denied,  at  least  so  far  as  some  generally  accepted  grounds  are 
concerned,  in  other  states.4*  But  by  the  great  weight  of  authority  it 
is  now  held  that,  although  equity  has  no  inherent  jurisdiction  to  dis- 
solve a  corporation  **  or  to  wind  up  its  affairs  as  the  principal  relief  ** 


••Cantwell  v.  Columbia  Lead  Co., 
199  Mo.  1,  97  S.  W.  167. 

••Murphy  v.  Fidelity  Mut.  Fire 
Ins.  Co.,  69  Neb.  489,  95  N.  W.  1022; 
Oehme  v.  Rucklehaus,  50  N.  J.  L.  84, 
11  Atl.  145. 

In  an  action  at  law,  as  distinguished 
from  a  suit  in  equity,  there  is  no  in- 
herent power  to  appoint  a  receiver 
and  the  only  authority,  if  any,  is  that 
conferred  by  statute.  Miller  v.  Per- 
kins, 154  Mo.  629,  55  S.  W.  874. 

40  Miller  v.  Perkins,  154  Mo.  629, 
55  S.  W.  874;  Sloan  v.  Moore,  37  Pa. 
St.  217. 

41  Attorney  General  v.  Utica  Ins. 
Co.,  2  Johns.  Ch.  (N.  Y.)  371. 

For  extended  review  of  this  case, 
see  Clark,  Receivers,  §§  214,  215. 

48  In  California,  see  §5215,  infra. 

In  Maryland,  where  a  receiver  was 
sought  for  a  beneficial  assessment  as- 
sociation, not  alleged  to  be  insolvent, 
on  the  ground  of  mismanagement,  the 
Supreme  Court  held  that  it  had  no 
jurisdiction  to  appoint  a  general  re- 


ceiver at  the  suit  of  a  member,  on  the 
theory  that  "the  granting  of  such  re- 
lief would  necessarily  result  in  a  dis- 
solution of  the  corporation,  and  a  for- 
feiture of  its  charter."  Mason  v. 
Supreme  Court  of  Equitable  League 
of  Baltimore  City,  77  Md.  483,  39  Am. 
St.  Rep.  433,  27  Atl.  171.  The  court 
erred  in  assuming  that  the  appoint- 
ment at  a  receiver  would  result  in  a 
dissolution  of  the  corporation.  In 
the  very  same  year  the  same  court, 
however,  held  that  gross  fraud,  whici 
is  persisted  in  would  ruin  the  com- 
pany, was  ground  for  a  receivei. 
Davis  v.  United  States  Elec.  Power  & 
Light  Co.,  77  Md.  35,  25  Atl.  982.  So 
in  a  later  case,  the  power  to  appoint 
a  receiver  in  case  of  illegal  conduct 
and  fraudulent  acts  was  fully  recog- 
nized. Du  Puy  v.  Transportation  & 
Terminal  Cor.,  82  Md.  408,  34  Atl.  910, 
33  Atl.  889. 

48  Chapter  on  Dissolution,  infra. 

4ft  Chapter  on  Dissolution,  infra. 
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sought,  except  in  a  few  cases,  it  has  inherent  power,  in  a  proper 
case,  to  appoint  a  receiver  for  a  corporation  where  a  dissolution  is  not 
sought,45  and  this  includes  inherent  power  to  appoint  a  receiver  on 
the  ground  of  gross  or  fraudulent  mismanagement  of  corporate  of- 
ficers.46 Furthermore,  there  is  authority  to  support  thSe  rule  that 
equity  has  inherent  jurisdiction  to  appoint  a  receiver,  in  some  cases, 
where  that  is  the  principal  relief  sought.4"  However,  as  has  been 
said,  "statutory  jurisdiction  for  the  purpose  is  so  generally  conferred 
that  it  is  now  generally  an  academic  question."** 

In  any  event,  in  an  equity  suit,  the  court  has  inherent  jurisdiction 
to  appoint  a  receiver  pendente  lite,  where  necessary,  to  preserve  the 
subject-matter  of  the  suit.4*  In  a  New  York  case,  after  stating  that 
"jurisdiction  to  appoint  receivers  of  corporations  is  wholly  statu- 
tory," the  court  added:  "The  Court  of  Chancery,  however,  possessed 
and  exercised  in  many  cases  the  power  to  appoint  receivers  pendente 
lite  of  property  which  was  the  subject-matter  of  litigation  before  the 
court-  *  *  *  This  power  of  appointment  of  a  receiver  pendente 
lite  was  one  incidental  to  the  jurisdiction  of  the  court.  It  did  not 
depend  upon  statute,  and  was  not  affected  by  the  character  of  the 


46  United  States.  Davie  v.  Gray,  16 
Wall  203,  21  L.  Ed.  447;  CaTson  v. 
Allegany  Window  Glass  Co.,  -189  Fed. 
791. 

Indiana.  Pilliod  v.  Angela  Railway 
&  Power  Co.,  46  Ind.  App.  719,  91  N. 
E.  829. 

Maryland.  Carrington  v.  Thomas 
0.  Basshor  Co.,  121  Md.  71,  88  Atl.  52. 

'Missouri  Thompson  v.  Greeley,  107 
Mo.  577,  17  8,  W.  962. 

Texas.  Falfurrias  Immigration  Co. 
v.  Spielhagen,  61  Tex.  Civ.  App.  Ill, 
129  S.  W.  164. 

See  also  State  v.  Farmers'  &  Mer- 
chants' Ins.  Co.,  90  Neb.  664,  Ann. 
Cas.  1913  B  643  with  note,  134  N.  W. 
284,  and   Clark,  Receivers,   §215. 

Equity  has  jurisdiction,  independ- 
ently of  statute,  to  appoint  receivers 
for  the  protection  of  stockholders  and 
creditors  in  cases  of  extreme  neces- 
sity. Ford  v.  Kansas  City  &  I.  Short 
Line  B.  Co.,  52  Mo.  App.  439. 

Equity  has  inherent  jurisdiction  to 
appoint  a  receiver  for  an  insolvent 
corporation.    Towle  v.  American  Build- 


ing, Loan  &  Investment  Society,  60 
Fed.  131;  Thompson  v.  Greeley,  107 
Mo.  577,  17  S.  W.  962. 

Equity  has  inherent  jurisdiction  to 
appoint  a  receiver,  even  though  the 
corporation  is  not  insolvent,  under 
certain  circumstances.  Morse  v.  Met- 
ropolitan S.  S.  Co.,  87  N.  J.  Eq.  217, 
100  Atl.  219. 

46  United  States  Shipbuilding  Co.  v. 
Conklin,  126  Fed.  132;  Cameron  v. 
Groveland  Improvement  Co.,  20  Wash. 
169,  72  Am.  St.  Rep.  26,  54  Pac.  1128. 

47  See  §  5223,  infra. 

4*  Thoroughgood  v.  Georgetown  Wa- 
ter Co.,  9  Del.  Ch.  84,  89,  77  Atl.  720. 

49Whitmer  v.  William  Whitmer  & 
Sons,  Inc.,  —  Del.  Ch.  -— ,  99  Atl.  428. 

Equity  has  inherent  power  to  ap- 
point a  receiver  for  the  purpose  of 
protecting  and  securing  property 
which  is  the  subject  of  litigation, 
without  regard  to  whether  the  prop- 
erty belongs  to  a  corporation  or  an 
individual  or  other  collection  of  in- 
dividuals. See  Battle  v.  Davis,  66  N. 
C.  252. 
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parties  before  it,  whether  an  individual  or  a  corporation,  or  by  the 
nature  of  the  property/' 60  For  instance,  equity  has  inherent  power 
to  appoint  a  receiver  pendente  lite,  in  foreclosure  suits.51  It  should 
be  remembered,  however,  that  the  jurisdiction  to  appoint  a  receiver  in 
such  cases  is  in  no  way  peculiar  to  corporations,  and  that  the  appoint- 
ment of  a  receiver  in  a  foreclosure  suit  merely  establishes  a  receiver- 
ship of  the  mortgaged  property  and  not  a  receivership  of  the  corpora- 
tion. In  foreclosure  suits,  the  jurisdiction  to  appoint  a  receiver  is 
the  same,  whether  the  mortgagor  is  an  individual  or  a  cprporation. 

When  a  corporation  ceases  to  exist,  from  whatever  cause,  equity 
has  jurisdiction,  in  a  proper  proceeding  instituted  by  a  stockholder 
or  creditor,  to  appoint  a  receiver  to  administer  the  property,  subject 
to  the  exceptions  stated  in  another  chapter.68 

Whether  the  charges  in  a  bill  for  the  appointment  of  a  receiver  are 
well  founded  does  not  affect  the  jurisdiction  of  the  court  to  make  the 
appointment.68 

§5215.  — Criticism  of  decisions  denying  inherent  power.  The 
rule  laid  down  in  an  often-cited  but  much  criticized  case  irl  Cali- 
fornia,  in  1879,  is  that,  independently  of  statute,  "there  is  no  juris- 
diction vested  in  courts  of  equity  to  appoint  a  receiver  of  the. prop- 
erty of  a  corporation  in  a  suit  prosecuted  by  a  private  party, "  on  the 
theory  that  there  is  no  inherent  jurisdiction  in  such  a  case  to. dissolve 
a  corporation  and  that  the  appointment  indirectly  dissolves  the  cor- 
poration.64 It  must  be  admitted  that  a  court  of  equity  has  no  inherent 
jurisdiction  to  dissolve  a  corporation,66  although  in  some  states  certain 
exceptions  are  recognized  or  at  least  it  is  held  that,  under  some  cir- 
cumstances,  equity  may  order  the  winding-up  of  the  business,  as  dis- 
tinguished from  a  dissolution.66  But  where  the  California  court  erred 
was  in  its  assumption  that  the  appointment  of  a  receiver  necessarily 
dissolves  the  corporation,57  or  that  its  effect  is  even  to  wind  up  the 

r      > 

*©  Decker  v.  Gardner,  124  N.  Y.  334,  495,  550,  which  followed  Neall  v.  Hill, 

338,  11  L.  B.  A.  480,  26  N.  E.  814.  16  Cal.  145,  76  Am.  Dec.  508. 

Si  United  States  Trust  Co.  of  New  This    case    was    followed  rand    ap- 

York  v.  New  York,  W.  S.  ft  B.  B.  Co.,  proved  in  the  recent  case  of  Elliott 

101  N.  Y.  478,  5  N.  E.  316;  HoUenbeck  v.  Superior  Court  State  of  California, 

v.  Donnell,  94  N.  Y.  342.  168  Cal.  727,  145  Pac.  101. 

68  Chapter  on  Dissolution,  infra.  ••  Chapter  on  Dissolution,  infra. 

58  Town  of  Vandalia  v.  St.  Louis,  **  Chapter  .on  Dissolution,  infra. 

V.  ft  T.  H.  B.  Co.,  209  HI.  73,  70  N.  W  That  the  contrary  is  the  rule,  see 

E.  662,  rev'g  109  HI.  App.  498.  .  chapter  on  Dissolution. 

MIn  re  French  Bank  Case,  53  Cal.  d 
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business.**  In  fact,  jurisdiction  to  dissolve  a  corporation  or  to  wind 
up  its  business  is  entirely  different  from  jurisdiction  to  appoint  a  re- 
ceiver.** There  have  been  many  attempts  to  reconcile  and  distinguish 
this  case,60  but  the  fact  remains  that  it  is  merely  a  misstatement  of 


M  There  is  a  clear  distinction  be- 
tween (1)  the  power  to  dissolve  a  cor- 
poration, (2)  the  power  to  wind  up 
the  business  of  a  corporation  and  dis- 
tribute the  assets  without  actually 
dissolving  the  corporation,  and  (3) 
the  power  merely  to  appoint  a  re- 
ceiver. From  the  fact  that  equity  has 
no  inherent  jurisdiction  to  dissolve  a 
corporation,  some  courts  have  argued 
that  they  have  no  power  to  appoint 
a  receiver  on  the  theory  that  it  is 
in  effect  a  dissolution,  and  to  exercise 
such  power  would  be  doing  indirectly 
what  the  law  forbids  to  be  done  di- 
rectly, but  the  courts  which  have  so 
held  are  unquestionably  in  the  wrong 
since  the  appointment  of  a  receiver 
does  not  of  itself  dissolve  a  corpora- 
tion nor  indeed  does  it  necessarily 
follow  that  such  appointment  in  effect 
constitutes  a  dissolution  since  often- 
times, after  the  receivership  has  ac- 
complished its  purpose,  the  property  is 
turned  back  to  the  corporation  and  it 
continues  as  a  going  concern.  But 
suppose  a  dissolution  is  not  sought, 
and  it  is  desired  to  wind  up  the  busi- 
ness with  the  aid  of  a  receiver,  against 
the  consent  of  the  corporation.  In 
that  case,  it  is  submitted  that  there 
are  two  distinct  questions  presented, 
the  first  being  whether  there  is  power 
to  wind  up  the  business  and  the  sec- 
ond whether  there  is  power  to  ap- 
point a  receiver.  Whether  power  ex- 
ists to  wind  up  the  business,  at  the 
suit  of  a  stockholder  or  creditor,  has 
been  stated  in  a  preceding  chapter, 
but  whether  a  receiver  may  be  ap- 
pointed is  an  independent  question, 
since  a  receiver  may  be  granted  as 
part  of  the  relief  sought  and  a  wind- 
ing up  of  the  business  be  refused.  See 


Brent  v.  B.  E.  Brister  Sawmill  Co.,  103 
Miss.  876,  43  L.  B.  A.  (N.  S.)  720, 
Ann.  Cas.  1915  B  576,  60  So.  1018. 

» See  Brent  v.  B.  £.  Brister  Saw- 
mill Co.,  103  Miss.  876,  43  L.  B.  A. 
(N.  S.)  720,  Ann.  Cas.  1915  B  576,  60 
So.  1018;  Ashton  v.  Penfield,  233  Mo. 
391,  135  S.  W.  938;  Baillie  v.  Columbia 
Gold  Min.  Co.,  86  Ore.  1, 166  Pac.  965, 
167  Pac.  1167. 

Winding  up  the  affairs  of  a  corpo- 
ration, or  its  dissolution,  is  to  be  dis- 
tinguehed  from  the  mere  appointment 
of  a  receiver;  and  equity  may  appoint 
a  receiver  even  at  the  suit  of  a  stock- 
holder in  a  case  where  it  would  have 
no  jurisdiction  to  wind  up  the  cor- 
porate affairs  or  decree  a  dissolution. 
Pride  v.  Pride  Lumber  Co.,  109  Me. 
452,  84  Atl.  989. 

60  Aiken  v.  Colorado  Biver  Irriga- 
tion Co.,  72  Fed.  591. 

The  French  case  is  said  in  a  later 
California  case  to  have  decided  merely 
that  "a  court  of  equity  has  no  juris- 
diction, in  a  suit  by  a  private  person 
against  the  corporation  alone,  to  ap- 
point a  receiver  to  wind  up  its  busi- 
ness, the  practical  effect  of  such  a  de- 
cree being  a  dissolution  of  the  cor- 
poration, a  result  which,  it  was  held, 
could  be  accomplished  only  at  the  suit 
of  the  state.1'  People's  Home  Sav. 
Bank  v.  Superior  Court  City  &  County 
of  San  Francisco,  103  Cal.  27,  34,  36 
Pac.  1015. 

In  an  able  opinion  of  the  Montana 
Supreme  Court,  in  a  case  upholding 
the  jurisdiction  of  equity  to  appoint 
a  receiver  in  an  extreme  case  where 
the  majority  stockholders  were  per- 
petrating the  most  flagrant  wrongs 
to  wreck  the  corporation,  the  Cali- 
fornia case  was  distinguished  in  that 
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the  law  apparently  induced  by  a  failure  to  keep  in  mind  that  the  ap- 
pointment of  a  receiver  does  not  of  itself  dissolve  a  corporation,  and 
that  jurisdiction  to  dissolve  a  corporation  and  to  appoint  a  receiver 
are  two  wholly  separate  and  distinct  propositions  and  that  there 
often  is  power  to  appoint  a  receiver  where  there  is  no  power  to  dis- 
solve the  corporation.61  As  said  by  the  Kansas  court,  in  many  cases 
"the  property  and  assets  of  the  corporation  which  are  being  dissi- 
pated and  fraudulently  absorbed,  will  be  preserved  and  rightfully 
applied  under  the  supervision  of  the  court,  and  may  be  restored  to  the 
officers  of  the  corporation,  when  there  has  been  a  change  of  officers, 
or  when  it  is  deemed  prudent  and  safe  to  restore  the  property  and 
affairs  of  the  corporation  to  its  duly  constituted  officers."6* 

It  may  be  admitted  that  if  a  private  person  sued  to  dissolve  a  cor- 
poration, or  to  wind  up  its  business,  and  there  was  no  statutory  au- 
thority therefor  and  the  case  was  not  within  any  exception  to  the 
rule,  equity  would  have  no  inherent  jurisdiction  to  appoint  a  receiver 
as  incidental  relief  because  it  has  no  inherent  jurisdiction  as  to  the 
principal  relief  sought.68  But  when  a  suit  is  brought  against  a  cor- 
poration, or  a  corporation  and  its  officers,  and  the  court  has  jurisdic- 
tion of  the -cause  of  action,  there  is  no  doubt  that  equity  has  jurisdic- 
tion, in  a  proper  case,  to  appoint  a  receiver  as  incidental  relief,6*  since 
the  appointment  of  a  receiver  does  not  necessarily  dissolve  the  cor- 
poration, and  often  the  property  is  afterwards  turned  over  to  the 
corporation  and  it  continues  its  business. 

§  5216.  Statutory  jurisdiction.  In  most  of  the  states,  jurisdiction 
to  appoint  receivers  of  corporations  has  been  conferred  on  the  courts 
by  express  provisions.66  In  fact,  it  has  been  said,  In  regard  to  in- 
herent jurisdiction,  that  "statutory  jurisdiction  for  the  purpose  is  so 
generally  conferred  that  it  is  now  generally  an  academic  question. ' ' w 

§5217.  Federal  courts  and  conflicting  jurisdiction.  Independ- 
ently of  any  statute,  it  is  the  common  practice  of  the  federal  courts 
to  appoint  receivers,  and  applications  for  a  receiver  for  railroad  com- 


in  the  ease  at  bar  no  dissolution  was 
intended  by  the  appointment  of  a  re- 
ceiver pendente  lite  and  that  the  man- 
aging officers  were  joined  as  defend- 
ants and  their  unlawful  acts  sought 
to  be  set  aside  and  their  future  wrong- 
ful eonduct  enjoined.  State  v.  Second 
Judicial  Dist.  Court  of  Silver  Bow 
County,  15  Mont.  324,  27  L.  R.  A.  392, 
48  Am.  St.  Rep.  682,  39  Pac.  316. 


61  See  chapter  on  Dissolution,  infra, 
and  see  In  re  Lewis,  52  Kan.  660,  35 
Pac.  287. 

68  In  re  Lewis,  52  Kan.  660,  35  Pac. 
287. 

63  See  chapter  on  Dissolution,  infrn. 

64  See  preceding  section. 
6ft  See  §§  5241-5243,  infra. 

66  Thoroughgood  v.  Georgetown  Wa- 
ter Co.,  9  Del.  Ch.  84,  90,  77  Atl.  720. 
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panies  are  generally  made  in  a  federal  court,  at  least  in  case  of  inter- 
state railroads.  In  fact,  from  the  beginning,  federal  courts  have  been 
more  liberal  in  appointing  receivers  than  have  the  state  courts.67 
It  is  proper  to  obtain  a  receivership  in  a  federal  court  instead  of  a 
state  court,  with  the  consent  of  all  the  parties  to  the  suit,  where  there 
is  no  collusion  or  fraud.6g  It  has  been  held  that  a  federal  couTt  may 
appoint  a  receiver  if  the  state  court  has  power  in  a  like  case,6*  and 
that  a  state  statute  authorizing  simple  contract  creditors  to  obtain  a 
receiver  in  case  of  insolvency  may  be  enforced  by  a  bill  in  equity  in  a 
federal  court.70  The  value  of  the  assets  of  the  corporation  determines 
the  amount  in  controversy,  so  far  as  jurisdiction  of  a  federal  court  is 
concerned.71 

In  case  of  conflict  between  federal  and  state  courts  as  to  jurisdic- 
tion, the  general  rule  in  favor  of  the  court  first  obtaining  jurisdiction 
is  applicable,7*  except  where  the  two  actions  are  different  as  to  the  in- 
terests of  the  parties.78  It  has  been  held  that  it  is  the  date  of  the 
commencement  of  the  suits  rather  than  the  dates  the  receivers  were 
appointed  which  determines  priority,7*  at  least  where  judicial  do- 
minion of  the  property  is  vitally  necessary  to  the  purposes  of  the  ac- 
tion,75 although  there  is  authority  to  the  contrary.76    In  any  event, 


67  Federal  equity  practice  in  rela- 
tion to  receivers*  see  3  Street 's  Fed- 
eral Equity  Practice,  §§2505-2573. 

68  Re  Metropolitan  Railway  Receiv- 
ership, 208  U.  S.  90,  110,  52  L.  Ed. 
403. 

69  Scattergood  v.  American  Pipe  & 
Construction  Co.,  249  Fed.  23. 

70  Jones  v.  Mutual  Fidelity  Co.,  123 
Fed.  506. 

71  Jones  v.  Mutual  Fidelity  Co.,  123 
Fed.  506,  515. 

79  Lancaster  v.  Asheville  St.  By. 
Co»,  90  Fed.  129$  Garner  v.  Southern 
Mut.  Building  &  Loan  Ass'n,  84  Fed. 
3,  and  see  High,  Receivers '  (4th  Ed.), 
§  50  et  seq. " 

If  a  federal  court  appoints  a  re- 
ceiver at  the  suit  of  a  creditor  on  the 
ground  of  insolvency,  a  receiver 
should  not  be"  appointed  by  a  state 
court  on  the  application  of  a  minority 
stockholder.  Knott  v.  Evening'  Post 
Co.,  124  Fed.  342,  rev'd  130  Fed.  $20, 
on  ground  that  state  court  had  first 


acquired  jurisdiction  of  the  subject- 
matter. 

But  if  a  receiver  is  appointed  at  the 
instance  at  a  creditor  by  a  federal 
court,  it  is  nevertheless  proper  to  ap- 
point a  receiver  in  a  state  court  in 
a  suit  by  the  people  to  forfeit  the 
charter  of  the  corporation,  with  in- 
structions to  request  the  federal  court 
to  relinquish  control.  People  v.  New 
York  City  R.  Co.,  57  N.  T.  Misc.  114, 
107  N.  T.  Supp.  247;  State  v.  Port 
Royal  &  A.  Ry.  Co.,  45  S.  C.  470, 
26  S.  E.  383. 

78  Liggett  v.  Glenn,  51  Fed.  381. 

74Appleton  Water  Works  Co.  v. 
Central  Trust  Co.  of  New  York,  93 
Fed.  286;  Adams  v.  Mercantile  Trust 
Co.,  66  Fed.  617. 

For  fuller  discussion,  see  3  Street's 
Federal  Equity  Practice,  §§  2533-2535. 

76McKinney  v.  Landon,  209  Fed. 
300. 

76  Knott  v.  Evening  Post  Co.,  124 
Fed.  342;  East  Tennessee,  V.  &  G.  R. 
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jurisdiction  over  the  property  so  as  to  withdraw  it  from  the  jurisdic- 
tion of  other  courts  in  the  same  territory  does  not  necessarily  depend 
upon  possession,  but  is  acquired  as  soon  as  the  receiver  has  been  ap- 
pointed and  qualified.77  If  a  federal  court  has  appointed  a  receiver, 
its  jurisdiction  is  not  ousted  by  a  subsequent  dissolution  of  the  cor- 
poration by  a  state  court.78 

After  the  discharge  of  a  receiver  appointed  by  a  federal  court  and 
during  the  pendency  of  the  receivership  suit,  it  has  been  held  that  a 
state  court  may  appoint  a  receiver  of  the  property  who  can  hold  it  to 
the  exclusion  of  the  power  of  the  federal  court  to  appoint  another 
receiver  for  it.79 

§5218.  Consent  as  conferring  jurisdiction.  Jurisdiction  to  ap- 
point a  receiver  cannot  be  conferred  by  consent  of  the  corporation  or 
of  all  the  interested  parties.80  However,  an  appointment  is  not  in- 
valid merely  because  the  proceedings  are  not  adversary  in  character 
as  where  the  corporation  admits  the  allegations  of  the  complaint  and 
expressly  or  impliedly  consents  to  the  appointment  of  a  receiver.81 

The  president  of  a  corporation  has  no  implied  power  to  consent  to 
the  appointment  of  a  receiver,82  especially  where  he  has  an  interest 
in  the  suit  adverse  to  the  company.88 

§  5219.  Foreign  corporations.  There  is  no  jurisdiction  to  appoint 
a  receiver  for  a  foreign  corporation  although  a  receiver  may  be  ap- 
pointed for  its  assets  in  the  state.84 


Co.  v.  Atlanta  &  P.  B.  Co.,  49  Fed. 
608,  15  L.  B.  A.  109;  Wilmer  v.  At- 
lanta &  B.  Air-Line  B.  Co.,  2  Woods 
409,  Fed.  Cas.  No.  17,775;  Merchants' 
&  Planters'  Nat.  Bank  v.  Masonic 
Hall,  63  Ga.  549. 

77  Palmer  v.  Texas,  212  U.  S.  118, 
129,  53  L.  Ed.  435;  Stirling  v.  Seattle, 
B.  &  S.  By.  Ca,  198  Fed.  913. 

78  Leadville  Coal  Co. ,  v.  McCreery, 
141  U.  S.  475,  35  L.  Ed.  824.  See  also 
Lake  Superior  Iron  Co.  v.  Brown, 
Bonnell  &  Co.,  44  Fed.  539. 

7»  Kansas  City,  M.  &  O.  By.  Co.  of 
Texas  v.  Latham,  —  Tex.  Civ.  App, 
— ,  182  S.  W.  717. 

80  Hutchinson  v.  American  Palace- 
Car  Co.,  104  Fed.  182;  Elliott  v.  Su- 


perior Court  State  of  California,  168 
Cal.  727,  145  Pac.  101;  Vila  v.  Grand 
Island  Elec.  Light,  Ice  &  Coid  Storage 
Co.,  68  Neb.  222,  63  L.  B.  A.  791,  110 
Am.  St.  Bep.  400,  4  Ann.  Cas.  59,  97 
N.  W.  613,  94  N.  ,W.  136. 

•81  Boston  Inv_  Co..  v.  Pacific  Short- 
Line  Bridge  Co.,  104  Iowa  311*  73  N. 
W.  839. 

88Bassett  y.  Bickford  Bros.  Co., 
232  Fed.  895. 

88Nesbit  v.  North  Georgia  Elec. 
Co.,  156  Fed.  979. 

84Hallenberg  v.  Greene,  66  N.  Y. 
App.  Div.  590,  73  N.  Y.  Supp.  403,  and 
see  chapter  on  Foreign  Corporations, 
infra.  See  also  High,  Beceivers  (4th 
Ed.),  §  305. 
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§  5220.  Corporate  property  situated  in  another  state.  The  juris- 
diction depends  not  on  the  situs  of  any  asset  belonging  to  the  cor- 
poration but  on  the  domicile  of  the  corporation  itself.85  Hence  the 
proceedings  for  a  receivership  ordinarily  should  be  brought  in  the 
state  where  the  corporation  is  domiciled,  notwithstanding  its  property 
is  located  in  another  state.88 


§  5221.  Appointment  on  court's  own  motion.  In  a  proper  case 
the  court  may  appoint  a  receiver  upon  its  own  motion,87  but  not 
where  there  is  nothing  to  show  necessity  for  a  receiver.88 

§  5222.  Power  to  appoint  as  limited  to  incidental  relief — General 
rule.  In  regard  to  receiverships  in  general  it  is  said  that  "the 
remedy  is  a  provisional  or  auxiliary  one,  invoked  as  an  adjunct  or  aid 
of  the  principal  relief  sought  by  the  action  and  never  as  the  ultimate 
object  of  the  action."88  And  this  rule  that  a  receiver  cannot  be  ap- 
pointed except  as  incidental  relief  is  generally  *°  applied  to  receivers 


85Bayne  v.  Brewer  Pottery  Co.,  82 
Fed.  391;  Barber  v.  International  Co. 
of  Mexico,  73  Conn.  587,  595,  48  Atl. 
758. 

86 ' '  Nevertheless,  where  the  purpose 
is  to  wind  up  a  corporation  *  *  * 
on  account  of  alleged  insolvency  or 
fraudulent  transactions,  or  where  it 
is  desired  to  abtain  a  general  receiver- 
ship, as  this  expression  is  commonly 
understood,  initial  proceedings  should 
be  at  the  place  of  domicile,  and  the 
other  receivership  should  be  ancillary 
thereto."  Hutchinson  v.  American 
Palace-Car  Co.,  104  Fed.  182,  184. 

S7McGarrah  v.  Bank  of  Southwest- 
ern Georgia,  117  Ga.  556,  43  8.  E. 
987.  See  also  Waters-Pierce  Oil  Co. 
v.  State,  47  Tex.  Civ.  App.  299,  105 
S.  W.  851.  But  see  White  v.  Britton, 
72  S.  C.  175,  51  S.  E.  547. 

69  Augusta  Ice  Mfg.  Co.  v.  Gray,  60 
Ga.  344. 

89  High,  Receivers  (4th  Ed.),  §6. 

90  United  States.  Hutchinson  v. 
American  Palace-Car  Co.,  104  Fed. 
182.  See  also  Leary  v.  Columbia 
River  &  P.  S.  Nav.  Co.,  82  Fed.  775. 

Alabama.      Cassels    Mills    v.    First 


Nat.  Bank  of  Gadsden,  187  Ala.  325, 
65  So.  820. 

Alaska.  Decker  Bros.  v.  Berner  Bay 
Min.  Co.,  3  Alaska  280. 

California.  Murray  v.  Superior 
Court,  129  Cal.  628,  62  Pac.  191;  In 
re  French  Bank  Case,  53  Cal.  495; 
Hobson  v.  Pacific  States  Mercantile 
Co.,  5  Cal.  App.  94,  89  Pac.  866. 

Tionlfriana.  Arent  v.  Liquidating 
Com'rs  Bank  of  Monroe,  133  La.  134, 
62  So.  602.  But  see  In  re  Receiver- 
ship of  Leidig-Dalton  Lumber  Co.,  136 
La.  39,  66  So.  390. 

Missouri.  State  v.  Ross,  122  Mo. 
435,  23  L.  R.  A.  534,  25  S.  W.  947, 
reviewing  alleged  cases  to  the  con- 
trary. 

Montana.  Hartnett  v.  St.  Louis 
Mining  &  Milling  Co.  of  Montana,  51 
Mont.  395, 153  Pac.  437,  under  statute. 

Nebraska.  Smiley  v.  Sioux  Beet 
Syrup  Co.,  71  Neb.  581,  99  N.  W.  263; 
Mann  v.  German-American  Inv.  Co., 
70  Neb.  454,  97  N.  W.  600;  Vila  v. 
Grand  Island  Elec.  Light,  Ice  &  Cold 
Storage  Co.,  66  Neb.  222,  63  L.  R.  A. 
791,  110  Am.  St.  Rep.  400,  4  Ann. 
Cas.  59,  97  N.  W.  613,  94  N    W.  136. 
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of  corporations,  although  some  exceptions  are  recognized.91  More- 
over, a  prayer  for  general  relief,  coupled  with  one  for  the  appoint- 
ment of  a  receiver,  will  not  be  considered  as  a  prayer  for  relief  other 
than  such  appointment,  unless  the  petition  states  a  cause  of  action  for 
other  relief.99  For  instance,  it  is  held  that  a  receiver  will  not  be  ap- 
pointed merely  for  the  purpose  of  preventing  creditors  from  suing  the 
corporation,9*  although,  as  a  matter  of  fact,  receivers  are  often  ap- 
pointed, and  the  appointments  upheld,  for  that  very  purpose.9* 


Hew  York.  Belmont  v.  Erie  B.  Co., 
52  Barb.  637. 

Oregon.  Stacy  v.  McNicholaa,  76 
Ore.  167,  148  Pac.  67,  144  Pac.  96. 

Texas.  Kokernot  v.  Boos,  —  Tex. 
Civ.  App.  — ,  189  S.  W.  505;  Houston 
&  B.  U.  By.  Co.  v.  Hughes,  —  Tex. 
Civ.  App.  — ,  1*82  8.  W.  23. 

"It  eannot  be  the  primary  object  of 
the  litigation.  The  final  relief  sought 
by  the  bill  cannot  be  made  contingent 
upon  the  incidental  relief  of  a  re- 
ceivership." Zuber  v.  Micmac  Gold 
Min.  Co.,  180  Fed.  625. 

No  receiver  can  be  appointed  in  a 
suit  where  the  primary  relief  sought 
will  not  be  aided  by  such  an  appoint- 
ment. Hartnett  v.  St.  Louis  Mining 
ft  Milling  Co.  of  Montana,  51  Mont. 
395,  153  Pac.  437. 

A  receiver  will  not  be  appointed  to 
carry  on  the  business  of  a  corporation, 
as  the  whole  relief  sought,  merely  be- 
cause the  secretary  and  treasurer  has 
hidden  and  refuses  to  surrender  the 
corporate  books,  especially  where  re- 
lief has  not  been  sought  by  request- 
ing the  board  of  directors  to  act,  and 
where  other  remedies  would  be  ade- 
quate. Fallon  v.  United  States  Di- 
rectory Co.,  86  N.  Y.  App.  Div.  29, 
83  N.  Y.  8upp.  359. 

A  creditor  cannot  obtain  the  ap- 
pointment of  a  receiver,  apart  from 
any  distinct  ground  of  equitable  re- 
lief, merely  because  of  abandonment 
of  the  business  resulting  in  constant 
danger  of  destruction  by  fire  from 
passing  locomotives^unlees  no  objec- 


tion is  made.  Cassels  Mills  v.  First 
Nat.  Bank  of  Gadsden,  187  Ala.  325, 
65  So.  820. 

A  receiver  may  be  appointed  at  the 
suit  of  a  judgment  creditor  where 
the  corporation  has  conveyed  all  its 
assets  to  an  English  corporation,  for 
shares  of  stock  in  the  latter,  delivered 
to  its  stockholders,  on  agreement  to 
pay  the  debts  of  the  transferring  com- 
pany, the  latter  is  insolvent,  plaintiff 
has  been  held  not  entitled  to  sue  the 
English  company  in  England,  the  two 
companies  are  acting  in  collusion  to 
defeat  the  rights  of  creditors,  and  the 
receiver  could  sue  the  English  com- 
pany in  England,  since  the  suit  is 
not  one  wholly  for  the  appointment 
of  a  receiver,  but  is,  "in  substance, 
an  appeal  to  a  court  of  equity  to  se- 
cure the  enforcement  of  a  contractual 
right  which  the  defendant  holds  in 
what,  under  the  circumstances,  may 
fairly  be  regarded  as  a  fiduciary  ca- 
pacity, and  which  it  collusively  re- 
fuses to  enforce  for  the  benefit  of 
those  who  are  equitably  entitled  to 
claim  its  benefits."  Barber  v.  Inter- 
national Co.  of  Mexico,  73  Conn,  587, 
594,  48  Atl.  758. 

91  See  next  section. 

98  Mann  v.  German-American  Inv. 
Co.,  70  Neb.  454,  97  N.  W.  600. 

W  Smiley  v.  Sioux  Beet  Syrup  Co., 
71  Neb.  581,  99  N.  W.  263;  In  re 
Atlas  Iron  Const.  Co.,  38  N.  Y.  Supp. 
172. 

94  See  next  section. 
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§5223.  — The  contrary  view.  Receivers  are  often  appointed 
where  a  receivership  is  the  entire  relief  sought  or  where  it  is  the  prin- 
cipal relief  sought.  This  is  true  notwithstanding  the  oft-enunciated 
rule  that  a  receiver  can  be  appointed  only  as  incidental  relief.  The 
manner  of  evading  the  rule  is  to  say  that  the  case  is  exceptional,96 
as  in  case  of  necessity  involving  a  railroad  company  or  other  quasi 
public  corporation,96  or  to  merely  wholly  disregard  and  make  no 
reference  to  the  rule,97  or  to  rely  on  a  statute  as  changing  the  rule.98 
In  one  late  federal  case,  it  was  expressly  held  that  a  receiver  may  be 
appointed  as  the  principal  relief  sought,  at  least  where  the  corpora- 
tion is  one  performing  functions  of  a  public  character,  to  hold  off 
creditors  so  as  to  enable  the  company  to  continue  operations*99  As 
said  by  Judge  Dickinson  in  that  case,  "in  the  early  cases,  the  solicitor, 
who  filed  the  bill,  resorted  to  the  subterfuge  of  formally  averring 
something  of  no  real  importance,  for  the  sole  purpose  of  presenting 
technical  grounds  of  equitable  jurisdiction;  in  the  later  cases,  such 
subterfuges  are  abandoned." l  In  an  earlier  federal  case  it  was  held 
that  minority  stockholders  may  obtain  the  appointment  of  a  receiver 
as  the  principal  or  sole  relief  sought,  even  where  the  company  is  sol- 
vent, where  the  proper  conditions  exist,  as  where  the  majority  stock- 
holders or  their  representatives  are  clearly  violating  the  chartered 
rights  of  the  minority  and  putting  their  interest  in  imminent  danger.8 
So  decisions  that  a  receiver  may  be  appointed  where  the  corporation 


W  See  Vila  v.  Grand  Island  Elec. 
Light,  Ice  &  Gold  Storage  Co.,  68 
Neb.  222,  63  L.  B.  A.  791,  110  Am. 
St.  Bep.  400,  4  Ann.  Cas.  59,  97  N.  W. 
613,  94  N.  W.  136;  Peter  v.  Farrel 
Foundry  &  Machine  Ca,  53  Ohio  St. 
534,  42  N.  E.  690.  See  valuable  re- 
view of  decisions  in  Slover  v.  Coal 
Creek  Coal  Co.,  113  Tenn.  421,  68  L. 
B.  A.  852,  106  Am.  St.  Bep.  851,  82 
S.  W.  1131. 

96  Central  Trust  Co.  of  New  York 
v.  Wabash,  St.  L.  &  P.  By.  Co.,  29 
Fed.  618;  Brassey  v.  New  York  &  N. 
E.  B.  Co.,  19  Fed.  663,  669. 

97  See  Sage  v.  Memphis  &  L.  B.  R. 
Co.,  125  U.  S.  361,  31  L.  Ed.  694;  New 
England  B.  Co.  v.  Carnegie  Steel  Co., 
Ltd.,  75  Fed.  54;  Cleveland,  C.  &  S. 
B.  Co.  v.  Knickerbocker  Trust  Co.,  64 
Fed.  623;  Wabash,  St.  L.  &  Pac.  By. 


Co.  v.  Central  Trust  Co.  of  New  York, 
23  Fed.  513;  Kennedy  v.  St.  Paul  & 
P.  B.  Co.,  2  Dill.  448,  Fed.  Cas.  No. 
7,706;  Leigh  v.  National  Hollow 
Brake-Beam  Co.,  224  111.  76,  79  N.  E. 
318. 

98  See  infra,  this  section. 

99  Scattergood  v.  American  Pipe  & 
Construction  Co.,  247  Fed.  712,  where 
it  is  said  that,  from  the  beginning,  at 
least  eighty  per  cent  of  corporation 
receiverships  have  resulted  in  the 
making  of  a  decree  which  was  nothing 
more  or  less  than  the  declaring  of  a 
moratorium  Against  creditors. 

1  Scattergood  v.  American  Pipe  A 
Construction  Co.,  247  Fed.  712,  714. 

S  Columbia  Nat.  Sand  Dredging  Co. 
v.  Washed  Bar  Sand  Dredging  Co., 
136  Fed.  710. 
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ceases  to  exist  or  where  there  are  bo  corporate  officers  in  effect  deny 
this  general  rule  since  in  nearly  every  instance  a  receivership  is  the 
principal  relief  sought,8  and  the  same  is  true  as  to  decisions  holding 
a  receivership  proper  in  case  of  a  deadlock  between  the  officers  or 
stockholders  which  prevents  the  carrying  on  of  the  corporate  busi- 
ness.4 

Statutes  authorizing  the  appointment  of  receivers  are  to  be  con- 
strued, it  has  been  held,  not  as  authorizing  an  appointment  in  a  case 
enumerated  in  the  statute  as  a  ground,  as  original  and  independent 
relief,  but  only  as  an  auxiliary  remedy  in  an  action  otherwise  prop- 
erly brought.5  Under  some  of  the  statutes,  however,  it  is  held  that  a 
receiver  may  be  appointed  where  a  receivership  is  the  sole  relief 
sought6 

§5224.  Notice  before  appointment.  The  general  rule  applicable 
to  all  receiverships  that  ordinarily  a  receiver  should  not  be  appointed 
without  notice7  applies  equally  well  to  receivers  of  corporations.* 
However,  notice  is  not  always  necessary.9  Thus,  if  notice  cannot  be 
served  on  the  officers  of  the  corporation,  no  notice  is  necessary.10  And 


•  See  §5247,  infra. 

4  See  §5245,  infra. 

(Stockholders  of  Jefferson  County 
Agr.  Ass'n  v.  Jefferson  County  Agr. 
Ass'n,  155  Iowa  634,  136  N.  W.  672. 

Bule  applies  even  where  statute 
makes  insolvency  or  imminent  danger 
of  insolvency  a  ground.  Murray  v. 
Superior  Court,  129  Cal.  628,  62  Pac. 
191. 

6  First  Nat.  Bank  v.  United  States 
Encaustic  Tile  Co.,  105  Ind.  227,  4 
N.  E.  846;  In  re  Lewis,  52  Kan.  660, 
35  Pac.  287;  Bainey  v.  Freeport 
Smokeless  Coal  Coking  Co.,  58  W. 
Va.  424,  430,  52  S.  E.  528.  See  Gibbs 
v.  Morgan,  9  Idaho  100,  72  Pac.  733. 
See  also  Supreme  Sitting  Order  of 
Iron  Hall  v.  Baker,  134  Ind.  293,  310, 
20  L.  B.  A.  210,  33  N.  E.  1128. 

In  a  late  case  in  Louisiana,  it  is 
held  that  an  action  may  be  brought 
by  a  creditor,  in  a  case  provided  for 
by  statute,  at  least  where  the  pur- 
pose is  to  oust  unfaithful  corporate 
officers,  although  a  receiver  is  the  only 
relief  asked  for.     Bellevue  Farms  Co. 


v.  Orleans-Kenner  Elec.  B.  Co.,  141 
La.  528,  75  So.  230. 

The  appointment  in  such  a  ease  is 
not  void  so  as  to  be  subject  to  col- 
lateral attack.  McNary  v.  Bush,  35 
Ore.  114,  56  Pac.  646.  Contra,  see  State 
v.  Boss,  122  Mo.  435,  23  L.  B.  A.  534, 
25  S.  W.  947. 

7  See  High,  Receivers  (4th  Ed.), 
§§  111*117,  and  see  note  in  Ann.  Cas. 
1915  C  897. 

•  Hutchinson  v.  American  Palace- 
Car  Co.,  104  Fed.  182;  Pyeatt  v.  Pru- 
dential Ins.  Co.,  38  Okla.  15,  Ann.  Cas. 
1915  C  894  with  note,  131  Pac.  914; 
Osborne  v.  Big  Stone  Gap  Colliery 
Co.,  96  Va.  58,  30  S.  E.  446;  Davelaar 
v.  Blue  Mound  Inv.  Co.,  110  Wis.  470, 
86  N.  W.  185. 

» Consolidated  Barb  Wire  Co.  v. 
Stevenson,  71  Kan.  64,  79  Pac.  1085. 

When  necessity  exists  for  appoint- 
ment of  receiver  without  notice,  see 
Baltimore  Trust  Co.  v.  George's  Creek 
Coal  &  Iron  Co.,  119  Md.  21,  85  Atl. 
949. 

10  Lindgren-Mahan     Chemical    Fire 
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it  has  been  said  by  a  leading  writer  on  the  subject  of  Receivers  that 
"to  warrant  a  court  in  entertaining  an  application  for  a  receiver 
without  notice,  it  must  be  clearly  shown  that  the  delay  which  would 
result  from  giving  notice  would  defeat  the  rights  of  plaintiff,  or  would 
result  in  great  injury  to  him."11  Statutes  authorizing  the  appoint- 
ment of  a  receiver  for  a  corporation  without  notice  are  unconstitu- 
tional as  a  taking  of  property  without  due  process  of  law,  where  the 
appointment  vests  title  to  the  corporate  property  in  the  receiver.11 

The  rule  that  a  receiver  should  not  be  appointed  ex  parte,  without 
notice,  unless  in  exceptional  cases,  but  that  the  objection  may  be 
waived  by  failure  to  interpose  a  timely  objection  thereto  or  by  there- 
after participating  in  the  proceeding,  applies  to  receivers  of  corpora- 
tions as  well  as  other  receivers.18  The  president  of  the  corporation 
may  waive  notice.14 

Whether  the  appointment  of  a  receiver  without  notice,  even  if  void- 
able, is  subject  to  collateral  attack,  is  the  source  of  some  conflict  in 
the  decisions.  In  some  cases,  the  appointment  is  held  void  so  as  to 
be  subject  to  collateral  attack.15  In  other  cases  the  appointment  is 
held  merely  voidable  and  hence  not  a  ground  for  collateral  attack.16 
Where  the  dispensing  with  notice  of  an  application  for  a  receiver  is  a 
matter  of  judicial  discretion,  the  want  of  notice  is  not  ground  for 
collateral  attack  as  an  abuse  of  discretion.17 

B.  Who  May  Obtain  Appointment 

§  5226.  General  rule.  The  general  rule  is  that  only  a  stockholder 
or  creditor  can  obtain  the  appointment  of  a  receiver,18  and  hence  that 
a  corporate  officer  who  is  neither  a  stockholder  nor  a  creditor  cannot 


Engine  Co.  v.  Revere  Rubber  Co.,  70 
J 11.  App.  379. 

11  High,  Receivers  (4th  Ed.),  §113. 

l*  Morse  v.  Metropolitan  8.  S.  Co., 
86  N.  J.  Eq.  325,  102  Atl.  524;  Shaw 
v.  Standard  Piano  Co.,  87  N.  J.  Eq. 
350,  100  Atl.  167. 

18  See  Stacy  v.  McNicholas,  76  Ore. 
167,  148  Pac.  67,  144  Pac.  96. 

M  Davis  v.  Edwards,  41  Wash.  480, 
84  Pac.  22. 

lftTurgeau  v.  Brady,  24  La.  Ann. 
348;  People  v.  Judge  of  St.  Clair  Cir- 
cuit, 31  Mich.  456;  State  v.  Dearing, 
184  Mo.  647,  84  8.  W.  21. 

16  Miller  v.  Brown,  1  Neb.  (Unoff.) 


754,  95  N.  W.  797;  Dayton  v.  Borst,  7 
Bobw.  (N.  T.)  115,  aff  'd  31  N.  Y.  435. 

17  Lively  v.  Picton,  218  Fed.  401. 

18  Mercer  v.  Busch-Everett  Co.,  139 
La.  864,  72  So.  422;  Viguerie  v.  Mrs. 
E.  D.  Burguieres  Planting  Co.,  121  La. 
97,  46  So.  114. 

A  person  suing  a  solvent  corporation 
in  tort  cannot  obtain  a  receiver  to 
hold  and  manage  the  property  to 
await  the  decision  of  the  action  and 
to  prevent  waste  in  the  meantime. 
Slover  v.  Coal  Creek  Coal  Co.,  113 
Tenn.  421,  68  L.  R.  A.  852,  106  Am. 
St.  Rep.  851,  82  8.  W.  1181. 
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obtain  such  appointment.19  Furthermore,  the  applicant  for  a  receiver 
of  a  corporation  which  is  insolvent  or  in  imminent  danger  of  insol- 
vency must  show  that  (1)  he  has  an  actual  interest  in  the  property, 
or  (2)  a  lien  thereon,  or  else  (3)  that  the  property  constitutes  a  fund 
out  of  which  he  is  entitled  to  the  satisfaction  of  his  claim.20  How* 
ever,  a  defendant  in  an  action  may,  in  a  proper  case,  it  seems,  obtain 
the  appointment  of  a  receiver  pendente  lite,81  as  in  case  of  an  officer 
made  a  defendant  in  a  suit  by  a  stockholder  for  an  accounting.88 

A  bondholder  ordinarily  cannot  apply  for  a  receiver,  for  the 
reason  that  he  is  represented  by  the  trustee  of  the  mortgage.88  But 
it  is  held  that  bondholders  and  the  mortgage  trustee  may  join  to  have 
a  receiver  appointed  where  there  is  a  long  standing  default  in  pay- 
ment of  interest,  some  of  the  property  is  about  to  be  sold  for  taxes, 
insurance  is  about  to  be  canceled,  etc.84  And  it  would  seem  that 
a  bondholder  may  apply  for  a  receiver  where  the  trustee  refuses  to  do 
so. 

§  5226.  Stockholder— In  general.  A  stockholder  may  obtain  the 
appointment  of  a  receiver,  in  a  proper  case,^5  provided  he  comes 
into  court  with  clean  hands,86  and  this  right  is  often  expressly  con- 
ferred by  statute.87     So  a  person  in  fact  owning  stock  may  sue 


l»Viguerie  v.  Mrs.  E.  D.  Burguieres 
Planting  Co.,  121  La.  97,  46  So.  114. 

MBrenton  &  McKay  v.  Peek,  39 
Tex.  Civ.  App.  224,  87  S.  W.  898. 

II  See  Bergman  Clay  Mfg.  Co.  v. 
Bergman,  73  Wash.  144,  131  Pac.  485. 

If  a  defendant  who  is  sued  by  a 
corporation  would  have  had  a  right 
in  an  independent  suit  to  the  appoint- 
ment of  a  receiver,  it  seems  that  a 
receiver  may  be  appointed  in  a  proper 
case,  on  his  application,  in  the  action 
by  the  corporation  in  which  he  is  a 
defendant.  Lewis'  Adm'r  v.  Bowling 
Green  B.  Co.,  155  Ky.  681,  160  S.  W. 
242. 

tSSee  Carpenter  v.  Landman,  192 
Mieh.  544,  159  N.  W.  322. 

*S  Thoroughgood  v.  Georgetown  Wa- 
ter Co.,  9  Del.  Ch.  84,  77  Atl.  720. 

M  Burroughs  v.   Toxaway   Co.,  185 

Fed.  435. 

»  Supreme  Sitting  Order  of  Iron 
Hall  v.  Baker,  134  Ind.  293,  312,  20  L. 
R.  A.  210,  33  N.  E.  1128;  Dicker  son 


v.  Cass  County  Bank,  95  Iowa  392, 
64  N.  W.  395;  Wood  &  Nathan  v. 
American  Mach.  &  Mfg.  Co.  (N.  J. 
Ch.),  62  Atl.  768. 

Pledgee  of  stock  may  sue.  Chafee 
v.  Quidnick,  14  R.  I.  75. 

One  shareholder  alone  or  the  holder 
of  a  single  share  of  stock  may  sue. 
Du  Puy  v.  Transportation  &  Termi- 
nal Co.,  82  Md.  408,  34  Atl.  910,  33 
Atl.  889;  Miner  v.  Belle  Isle  Ice  Co., 
93  Mich.  97,  17  L.  R.  A.  412,  53  N.  W. 
218.    See  also  §  5244,  infra. 

Holder  of  contract  in  tontine  com- 
pany held  not  a  stockholder  so  as  to 
be  entitled  to  sue.  Mann  v.  German- 
American  Inv.  Co.,  70  Neb.  454,  97 
N.  W.  600. 

If  stock  void,  stockholder  has  no 
standing.  Hinckley  v.  Pfister,  83 
Wis.  64,  53  N.  W.  21. 

WHyde  Park  Gas  Co.  v.  Kerber,  5 
HI.  App.  132. 

87  See  Kokernot  v,  Roos,  —  Tex. 
Civ.  App.  — ,   189  S.  W.  505,  where 
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although  the  stock  is  in  the  name  of  the  broker  who  purchased  it  for 
him.**  But  a  person  who  held  one  share  of  stock  merely  to  qualify 
himself  as  a  director,  and  then  returned  it  to  the  owner,  is  not  a  stock- 
holder entitled  to  sue  for  a  receiver,  since  he  has  no  interest  in  the 
corporate  assets.89  Likewise,  it  is  held  in  some  jurisdictions  that  a 
stockholder  cannot  obtain  the  appointment  of  a  receiver  where  he 
acquired  his  stock  with  full  knowledge  of  the  conditions  of  which 
he  complains.80  One  claiming  as  a  stockholder  is  not  entitled  to  a 
receiver  where  his  ownership  of  the  stock  is  disputed  and  being  liti- 
gated with  a  third  person.81 

Conceding,  however,  that  a  stockholder  may,  in  a  proper  case,  ob- 
tain the  appointment  of  a  receiver,  the  courts  nevertheless  act  with 
great  caution  where  one  or  more  minority  stockholders  seek  to  take 
the  management  out  of  the  hands  of  the  corporate  officers.88  The  rule 
is  that  the  courts  will  not  interfere  at  the  suit  of  minority  stockhold- 
ers unless  they  have  a  clear  and  substantial  grievance,  and  "merely 
a  technical  injury,  or  one  which  involves  only  nominal  consequences 
to  the  complainants,  or  circumstances  which  are  doubtful,  are  not 
sufficient  to  call  into  action  the  conscience  of  the  chancellor."88 

The  right  of  a  stockholder  to  sue  to  dissolve,  or  wind  up  the  busi- 
ness of,  a  corporation,  is  stated  in  another  chapter.84 

Stockholders  who  have  obtained  the  appointment  of  a  receiver  can- 
hot,  as  a  matter  of  right,  withdraw  their  motion  for  a  receiver  where 
the  rights  of  creditors  have  intervened.8* 


statute  includes  "any  stockholder," 
but  where,  it  was  held  that  there  must 
be  a  cause  of  action  independent  of 
the  receivership. 

Under  New  Jersey  statute,  stock- 
holder need  not  also  be  a  creditor. 
Atlantic  Trust  Co.  v.  Consolidated 
Elec.  Storage  Co.,  49  N.  J.  Eq.  402, 
23  Atl.  934. 

M  Bernhardt  v.  Inter-State  Tel.  Co., 
71  N.  J.  Eq.  70,  63  Atl.  1097. 

*»Hoopee  v.  Basic  Co.,  69  N.  J.  Eq. 
679,  61  Atl.  979,  aff'd  72  N.  J.  Eq. 
426,  65  Atl.  1118. 

50  Von  Schlemmer  v.  Keystone  Life 
Ins.  Co.,  121  La.  987,  46  So.  991. 

But  see  Bernhardt  v.  Inter-State 
Tel.  Co.,  71  N.  J.  Eq.  70,  63  Atl.  1097. 

51  Kelly  v.  Fargo  Mercantile  Co., 
16  S.  D.  73,  91  N.  W.  850. 


Wit  is  only  in  a  strong  case  that 
minority  stockholders  can  obtain  the 
appointment  of  a  receiver  on  the 
ground  of  mismanagement.  Hand  v. 
Dexter,  41  Ga.  454.  See  also  §  5244, 
infra. 

There  is  no  inherent  power  in  a 
court  of  equity  to  appoint  a  receiver, 
at  the  suit  of  minority  stockholder*, 
except  in  extreme  cases,  and  adequate 
relief  can  usually  be  afforded  by  in- 
junction. People  v.  District  Court 
City  &  County  of  Denver,  33  Colo. 
293,  304,  80  Pac.  908. 

S*  Hutchinson  v.  American  Palace- 
Car  Co.,  104  Fed.  182,  187. 

•4  Chapter  on  Dissolution,  infra. 

35 Adams  v.  Farmers'  Nat.  Bank, 
167  Ky.  506,  180  S.  W.  807. 
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§  5227.  —  Necessity  for  judgment  Generally  a  stockholder  may 
sue  for  a  receiver  although  he  has  no  judgment.86  Even  thongh  he 
is  also  a  creditor,  a  stockholder  need  not  have  a  judgment  or  express 
lien  against  or  on  the  corporate  property,  to  enable  him  to  obtain  a 
receiver.17 

§5228.  Creditor— In  general.  A  creditor  of  a  corporation  may 
sue  for  a  receiver  in  a  proper  case,88  provided  he  can  claim  a  definite 
or  certain  amount  to  be  due.89  However,  a  creditor  may  obtain  a  re- 
ceivership before  the  maturity  of  his  debt  where  it  is  sought  to  im- 
pound the  corporate  assets  as  a  trust  fund  for  the  payment  of  debts 
on  the  ground  of  insolvency  of  the  corporation.48  One  suing  as  a  cred- 
itor but  whose  application  shows  on  its  face  that  he  has  been  ju- 
dicially declared  to  be  not  a  creditor,  cannot  obtain  the  appointment 
of  a  receiver,  where  he  is  also  not  a  stockholder.41 

In  order  to  justify  the  appointment  of  a  receiver  on  the  applica- 
tion of  a  creditor  it  has  been  held  that  "it  should  at  least  appear  that 
he  has  a  valid  claim  against  the  corporation,  that  there  are  assets  ap- 
plicable to  its  payment,  and  that  he  has  exhausted  his  legal  remedies, 
or  that  the  circumstances  are  such  that  to  deny  the  application  would 
lead  to  a  wasting  and  loss  of  property  which  otherwise  might  be  made 
available  for  the  payment  of  the  debts  of  the  corporation,  and  which 
could  not  be  availed  of  in  any  other  manner  so  satisfactorily  as  by 
the  appointment  of  a  receiver."48 

*  Jones  v.  Mutual  Fidelity  Co.,  123  definite  sum  as  due.  Leary  v.  Co- 
Fed.  506,  Delaware  statute.  lumbia  Eiver  &  P.  8.  Nav.   Co.,  82 

CTKokernot  v.  Boos,  —  Tex.  Civ.  Fed.   775. 

App.  — ,  189  8.  W.  505.  40  Lively  v.  Picton,  218  Fed.  401. 

38  The  holder  of  unpaid  coupons  of  Creditors  whose  debts  have  not  ma- 
mortgage  bonds  is  a  creditor  entitled  tured  may,  it  seems,  sue  for  a  re- 
to  sue.  Bernhardt  v.  Inter-State  Tel.  ceiver  where  the  company  is.  insolvent 
Co.,  71  N.  J.  Eq.  70,  63  Atl.  1097.  and  its  scheme  found  to  be  fraudu- 

Who   is   a   "creditor"   entitled   to  lent  and  impossible  of.  performance. 

seek  the   appointment   of  a  receiver  Christian  v.  Michigan  Debenture  Co., 

within  a  statute  authorizing  an  appli-  134  Mich.  171,  96  N.  W.  22. 

cation  by  a*' creditor"  or  stockholder,  41Arent    "v.     Liquidating     Com'ra 

see  Summit  Silk  Co.  v.  Kinston  Spin-  Bank  of  Monroe,  133  La.  134,  62  So. 

ning  Co.,   154  N.   C.   421,   Ann.   Cas.  602. 

1912  A  897,  70  8.  E.  820.  "  4*  Falmouth  Nat.  Bank  v.  Cape  <W 

3»  Leary   v.   Columbia  Biver   k   P.  Ship  Canal  Co.,  166  Mass.  550,.  568, 

S.  Nav.  Co.,  82  Fed.  775.  44  N/  E.  617. 

A  mere  contract  creditor  cannot  ob-  It  has  been  held  that,  in  the  ab- 

tain  the  appointment  of  a  receiver,  sence'  of  a  statutory  enlargement  of 

in  any  event,  unless  he  can  claim  a  equity  jurisdiction,   a  receiver   of  a 
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§  5229.  —  Creditor  having  no  judgment  or  lien.  A  simple  con- 
tract creditor,  having  no  judgment  against  or  lien  upon  the  property, 
cannot,  ordinarily,  obtain  the  appointment  of  a  receiver,  without  re- 
gard to  whether  the  corporation  is  solvent  or  insolvent.48  However, 
there  are  certain  exceptions  to  the  rule  where  the  corporation  is  insol- 
vent.44 Thus,  where  the  assets  of  an  insolvent  corporation,  which  a 
creditor  is  entitled  to  have  applied  in  satisfaction  of  his  demands, 
will  probably  be  lost  or  fraudulently  disposed  of  by  improvident  or 
corrupt  officials  unless  a  receiver  is  appointed,  and  the  creditor  has 
no  adequate  remedy  at  law,  a  creditor  may  sue  without  first  reducing 
his  claim  to  judgment.46  So  it  has  been  held  that  a  simple  contract 
creditor  may  sue  without  obtaining  a  judgment  against  the  insolvent 
corporation,  where  it  has  ceased  to  do  business,  has  been  abandoned 
by  its  officers  and  directors,  and  has  no  one  to  administer  its  affairs  or 
realize  on  its  assets  and  apply  them  to  its  debts.46  And  a  simple  cred- 
itor may  sue,  it  has  been  held  in  Texas,  where  the  corporation  is  in- 


corporation will  not  be  appointed,  at 
the  suit  of  a  creditor,  unless  the  same 
relief  would  be  given  when  claimed 
in  an  action  against  an  unincorpo- 
rated association  of  natural  persons. 
Barber  v.  International  Go.  of  Mexico, 
73  Conn.  587,  593,  48  Atl.  758,  quoted 
in  Vila  v.  Grand  Island  Elec.  Light, 
Ice  &  Cold  Storage  Co.,  68  Neb.  222, 
228,  63  L.  R.  A.  791,  110  Am.  St. 
Rep.  400,  4  Ann.  Cas.  59,  97  N.  W. 
613,  94  N.  W.   136. 

48  United  States.  Dodds  v.  Palmer 
Mountain  Tunnel  Co.,  188  Fed.  447, 
holding,  however,  that  appointment  in 
such  a  case  is  not  void. 

Alabama.  Cassele  Mills  v.  First 
Nat.  Bank  of  Gadsden,  187  Ala.  325, 
65  So.  820. 

Georgia.  Atlanta  &  C.  R.  Co.  v. 
Carolina  Portland  Cement  Co.,  140  Ga. 
650,  79  S.  E.  555;  Virginia-Carolina 
Chemical  Co.  v.  Provident  Sav.  Life 
Assur.  Society,  126  Ga.  50,  54  S.  E. 
929;  Dodge  v.  Pyrolusite  Manganese 
Co.,  69  Ga.  665. 

Illinois.  Pearson  v.  Tucson  Farms 
Co.,  204  111.  App.  276. 

Iowa.  Wallace  v.  Pierce-Wallace 
Pub.  Co.,  101  Iowa  313,  38  L.  R.  A. 


122,  63  Am.  St.  Rep.  389,  70  N.  W. 
216. 

Michigan.  See  McKee  v.  City  Gar- 
bage Co.,  140  Mich.  497,  103  N.  W. 
906. 

Minnesota.  Klee  v.  E.  H.  Steele 
Co.,  60  Minn.  355,  62  N.  W.  399. 

Nebraska.  Mann  v.  German-Ameri- 
can Inv.  Co.,  70  Neb.  454,  97  N.  W. 
600. 

New  York.  Lehigh  Coal  &  Navi- 
gation Co.  v.  Central  R.  Co.  of  New 
Jersey,  43  Hun  546. 

Texas.  New  Birmingham  Iron  & 
Land  Co.  v.  Blevens,  12  Tex.  Civ.  App. 
410,  34  S.  W.  828. 

Allegation  of  fraud  does  not  change 
rule.    Adee  v.  Bigler,  81  N.  T.  349. 

44  See  D.  A.  Tompkins  &  Co.  v. 
Catawba  Mills,  82  Fed.  780;  Mer- 
chants' Nat.  Bank  v.  Chattanooga 
Const.  Co.,  53  Fed/  314;  Chicago  &  S. 
E.  R.  Co.  v.  Kenney,  159  Ind.  72,  78, 
62  N.  E.  26. 

45  Kentucky  Racing  &  Breeding 
Ass'n  v.  Galbreaith,  117  Ky.  66,  77 
8.  W.  371. 

46Nunnally  v.  Strauss,  94  Va.  255, 
26  S.  E.  580. 
The  right  of  simple  creditors  hav- 
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solvent,  without  first  obtaining  a  judgment,  on  the  theory  that  in  case 
of  insolvency  the  corporate  assets  are  a  trust  fund  for  the  benefit  of 
creditors.47 

In  addition,  statutes  sometimes  authorize  a  creditor  to  sue  for  a  re- 
ceiver without  first  obtaining  judgment,48  at  least  where  the  corpora- 
tion is  insolvent.40  These  statutes  do  not  in  so  many  words  authorize 
a  simple  contract  creditor  to  obtain  a  receiver  but  are  construed  as 
not  requiring  a  judgment  or  lien  because  no  such  limitation  is  men- 
tioned in  the  statute  or  because  the  statute  authorizes  a  receivership 
on  the  application  of  "any"  creditor.  A  state  statute  authorizing  the 
appointment  of  a  receiver  at  the  suit  of  a  simple  contract  creditor, 
without  obtaining  a  judgment,  is  enforcible  in  equity  in  a  federal 
court,  at  least  where  the  corporation  is  insolvent.50 

The  objection  that  the  creditor  suing  has  no  lien  may  be  waived 
by  the  corporation  by  failure  to  promptly  urge  the  objection.51 


ing  no  lien  to  aue  has  been  declared 
merely  where  the  corporation  is  in- 
solvent and  has  been  abandoned. 
Kinney  v.  Bennett,  27  Gratt.  (Va.) 
365. 

47Brenton  &  McKay  v.  Peck,  39 
Tex.  Civ.  App.  224,  87  8.  W.  898. 

UGnilbert  v.  Kessinger,  173  Mo. 
App.  680,  160  8.  W.  17,  construing 
Kansas  statutes;  Summit  Silk  Co.  v. 
Kinston  Spinning  Co.,  154  N.  C.  421, 
Ann.  Cas.  1912  A  897  with  note,  70 
B.  E.  820;  Abilene  Independent  Tele- 
phone &  Telegraph  Co.  v.  Southwest- 
ern Telegraph  &  Telephone  Co.,  — 
Tex.  Civ.  App.  — ,  185  8.  W.  356. 

4*  Jones  v.  Mutual  Fidelity  Co.,  123 
Fed.  506,  Delaware  statute;  Darragh 
v.  H.  Wetter  Mfg.  Co.,  78  Fed.  7,  Ar- 
kansas statute;  Oil  City  Ironworks  v. 
Pelican  Oil  k  Pipe  Line  Co.,  115  La. 
265,  38  So.  987;  Davis  v.  Edwards,  41 
Wash.  480,  84  Pac.  22. 

Under  statutes  making  the  assets 
of  insolvent  corporations  a  trust  fund 
for  the  payment  of  creditors,  a  simple 
contract  creditor  may  sue  for  the 
appointment  of  a  receiver  of  an  in- 
solvent corporation.  Warren  v.  Kil- 
gore,  176  Ala.  476,  58  So.  432. 
" Unsecured  debt"  means  debt  for 


which  no  security  is  held — not  debt 
insufficiently  secured.  Farmers'  Union 
Warehouse  Co.  v.  Coweta  Fertilizer 
Co.,  133  Ga.  132,  65  8.  E.  291. 

Under  the  Washington  statute,  it 
is  held  that  a  simple  contract  creditor, 
whose  claim  is  not  controverted  is  en- 
titled to  a  receiver  against  a  debtor 
corporation  upon  a  mere  showing  of 
insolvency.  Davis  v.  Edwards,  41 
Wash.  480,  84  Pac.   22. 

•0  Jones  v.  Mutual  Fidelity  Co.,  123 
Fed.  506,  Delaware  statute;  Darragh 
v  H.  Wetter  Mfg.  Co.,  78  Fed.  7, 
Arkansas  statute.  Contra,  see  Hollins 
v.  Brierfield  Coal  &  Iron  Co.,  150  U. 
8.  371,  37  L.  Ed.  1113. 

M  In  re  Reisenberg,  208  U.  S.  90, 
52  L.  Ed.  403;  Hollins  v.  Brierfield 
Coal  &  Iron  Co.,  150  U.  8.  371,  37  L. 
Ed.  1113;  Brown  v.  Lake  Superior 
Iron  Co.,  134  U.  S.  530,  33  L.  Ed. 
1021;  Texas  Consol.  Compress  &  Man- 
ufacturing AsB'n  v.  Storrow,  92  Fed. 
5;  Leary  v.  Columbia  River  &  P.  8. 
Nav.  Co.,  82  Fed.  775;  Temple  v.  Glas- 
gow, 80  Fed.  441,  aff'g  73  Fed.  709; 
Smith-Dimmick  Lumber  Co.  v.  Teague, 
119  Ala.  385,  24  So.  4;  Northwestern 
Nat.  Bank  of  Minneapolis  v.  Mickel- 
son-Shapiro   Co.,  134  Minn.  422,  159 
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In  some  states,  not  only  must  a  judgment  be  recovered  but  also  an 
execution  issued  and  an  attempt  to  satisfy  it,  it  not  being  sufficient  to 
have  a  return  nulla  bona  forthwith  at  the  direction  of  the  creditor 
without  any  attempt  to  satisfy  the  execution.6* 

§  5230.  —  Surety  whose  liability  haa  not  been  satisfied.  A  surety 
of  an  insolvent  corporation,  liable  as  such,  may  obtain  the  appoint- 
ment of  a  receiver  in  a  proper  case,  notwithstanding  he  has  not  paid 
the  debt.68 

§  5231.  Corporation  itself.  Unless  otherwise  provided  by  statute, 
the  general  rule  is  that  a  corporation  cannot  obtain  a  receiver  for  it- 
self,64 and  statutes  in  some  states  expressly  prohibit  the  appointment 
of  a  receiver  upon  the  application  of  the  corporation.66  Sometimes, 
the  refusal  to  appoint  a  receiver  for  a  corporation  on  its  own  appli- 
cation is  because  a  receiver  can  be  appointed  only  as  incidental  relief,66 
in  accordance  with  the  general  rule  already  stated.67  So  it  has  been 
held  that  a  corporation  cannot,  by  collusion  with  a  stockholder  and 
through  a  suit  by  him,  obtain  the  appointment  of  a  receiver  merely  to 


N.  W.  948;  Moe  v.  Thomas  McNally 
Co.,  138  N.  Y.  App.  Div.  480,  123 
N.  Y.  Supp.  71. 

The  defense  that  the  creditors  seek- 
ing a  receiver  were  not  judgment 
creditors  is  waived  where  not  raised 
in  the  original  suit  for  a  receiver  and 
cannot  be  urged  in  another  federal 
court  in  a  suit  to  have  the  same  per- 
sons appointed  receivers  in  that  dis- 
trict in  order  to  collect  claims  located 
there.  Walker  v.  United  States  Light 
&  Heating  Co.,  220  Fed.  393. 

»» Stirlen'  v.  Jewett,  165  111.  410,  46 
N.  E.  259. 

M  Barbour  v.  National  Ezch.  Bank, 
45  Ohio  St.  133,  12  N.  E.  5. 

54  Bank  of  Soperton  v.  Empire 
Realty  Trust  Co.,  142  Ga.  34,  82  S. 
E.  464;  Western  Elec.  Co.  v.  National 
Automobile  Electrical  Supply  Co.,  135 
La.  559,  65  So.  741,  construing  Louis- 
iana statute;  Whitney  v.  Hanover 
Nat.  Bank,  71  Miss.  1009,  23  L.  B.  A. 
531,  15  So.  33.  See  also  In  re  Moss 
Cigar  Co.,  50  La.  Ann,   789,  23  So. 


544;  Smiley  v.  Sioux  Beet  Syrup  Co., 
71  Neb.  581,  99  N.  W.  263. 

"We  are  aware  of  no  case  where 
a  corporation  in  its  corporate  capacity 
and  name  can  apply  to  be  put  in  the 
custody  of  a  receiver."  Kimball  v. 
Goodburn,  32  Mich.  10,  12. 

It  is  no  ground  that  the  corpora- 
tion is  insolvent  and  that  judgments 
have  been  rendered  against  the  com- 
pany which  it  desires  to  appeal  but 
cannot  because  of  its  insolvency. 
Becker  v.  Hoke,  80  Fed.  973. 

Collusion  to  procure  receivership, 
see  Burton  v.  B.  G.  Peters  Salt  &  Lum- 
ber Co.,  190  Fed.  262. 

WFloore  v.  Morgan,  —  Tex.  Civ. 
App.  — ,  175  S.  W.  737. 

56  Jones  v.  Bank  of  Leadville,  10 
Colo.  464,  473,  17  Pac.  272;  Bed  Biver 
Potato  Growers'  Ass'n  v.  Bernardy, 
126  Minn.  440,  148  N.  W.  449;  State 
v.  Boss,  122  Mo,  435,  33  L.  B.  A.  534, 
25  S.  W.  947. 

W  See  §5222,  supra. 
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gain  time  to  borrow  money  to  pay  off  liens.68  It  has  also  been  held 
that  mere  incapacity  of  stockholders  or  officers  of  a  corporation  to 
successfully  manage  its  business  is  not  ground  for  a  receiver  at  the 
suit  of  a  stockholder  acting  in  behalf  of  all  the  stockholders.59  On 
the  other  hand  it  is  held  that  it  is  no  objection  that  the  board  of 
directors,  with  the  approval  of  a  majority  of  the  stockholders,  procure 
a  bona  fide  creditor  to  sue  for  a  receiver,  where  they  act  in  good 
faith.60 

However,  in  a  few  cases  a  receiver  has  been  appointed  at  the  in- 
stance of  the  corporation  itself  withont  any  consideration  of  the  ques- 
tion whether  the  corporation  itself  may  obtain  the  appointment  of  a 
receiver.61  In  Virginia  it  has  been  held  that  if  it  is  doubtful  whether 
the  business  of  a  corporation,  at  least  in  case  of  a  bank,  can  be  suc- 
cessfully continued,  it  is  proper  to  permit  the  directors  to  file  a  bill 
in  equity  for  the  administration  of  the  affairs  of  the  embarrassed 
corporation,  so  as  to  diminish  as  far  as  possible  the  injury  to  all  con- 
cerned.68 

§5232.  State.  Ordinarily  the  state  cannot  obtain  the  appoint- 
ment of  a  receiver,68  and  this  is  also  true  in  forfeiture  proceedings 
by  the  state.6* 

§  5233.  Court  of  its  own  motion.  The  court  may,  in  a  proper  case, 
appoint  a  receiver  of  its  own  motion.65 

C.  Propriety  of  Appointment 

§  5234.  Discretion  of  court.  Whether  to  appoint  a  receiver  ordi- 
narily rests  wholly  in  the  discretion  of  the  court.66  However,  it  has 
been  said  in  a  recent  federal  case  that  while  "the  early  cases  disclose 


MKokernot  v.  Boos,  —  Tex.  Civ. 
App.  — ,  189  S.  W.  505. 

69  Smiley  v.  Sioux  Beet  Syrup  Co., 
71  Neb.  581,  99  N.  W.  263. 

60  Intercontinental  Bubber  Co.  v. 
Boston  &  M.  B.  B.,  245  Fed.  122,  124, 
where  it  is  said  that  such  a  course 
accords  with  the  "silent  practice  of 
the  court. ' '  See  also  Be  Metropolitan 
Bailway  Beceivership,  208  U.  S.  90, 
110,  52  L.  Ed.  403. 

61  Clarke  v.  Central  Bailroad  & 
Banking  Co.  of  Georgia,  54  Fed.  556; 
Wabash,  St.  L.  &  P.  By.  Co.  v.  Cen- 
tral Trust  Co.,  23  Fed.  513,  22  Fed. 
272;  Leigh  v.  National  Hollow  Brake- 


Beam  Co.,  224  111.  76,  79  N.  E.  318. 
See  also  Quincy,  M.  &  P.  B.  Co.  v. 
Humphreys,  145  U.  S.  82,  36  L.  Ed. 
632. 

OS  Camden  v.  Virginia  Safe  Deposit 
&  Trust  Corporation,  115  Va.  20,  78 
S.  E.  596. 

68  State  v.  New  Orleans  Debenture 
Bedemption  Co.  of  Louisiana,  107  La. 
562,  32  So.  102. 

64  Chapter  on  Dissolution,  infra. 

66  See  §5211  et  seq.,  supra. 

66  The  Anvil  v.  Savery,  116  Ga.  321, 
42  S.  E.  495;  Weigand  v.  Alliance 
Supply  Co.,  44  W.  Va.  133,  28  S.  E. 
803. 
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a  reluctance  on  the  part  of  courts  to  appoint  receivers,  and  a  refusal 
in  many  cases  to  appoint  them,"  yet  "the  later  cases  disclose  appoint- 
ments made  evidently  almost  as  matter  of  course";97  and  it  is  im- 
possible to  read  the  later  decisions  of  the  courts  of  this  country  with- 
out coming  to  the  conclusion  that  the  courts  are  becoming  more  and 
more  liberal  in  the  appointment  of  receivers  where  it  appears  neces- 
sary to  protect  the  interests  of  stockholders  or  creditors. 

On  the  other  hand,  again  and  again,  the  courts  reiterate  that  the 
power  to  appoint  a  receiver  should  be  exercised  with  great  care  and 
the  utmost  caution  and  only  in  case  of  an  emergency,68  especially 
where  the  corporation  is  solvent.69  As  said  in  one  case,  a  receiver  will 
not  be  appointed  at  the  suit  of  a  minority  stockholder  unless  "the 
danger  of  a  loss  or  injury  to  the  rights  of  the  plaintiff  is  clearly 
proved,  and  the  necessity  and  the  right  for  the  appointment  of  a  re- 
ceiver free  from  reasonable  doubt."70  The  reason  why  a  receiver 
should  not  be  appointed  except  in  extreme  cases  is  that  it  impairs  the 
credit  of  the  corporation,  interferes  with  its  management,  and  imposes 
upon  the  court  the  onerous  duty  of  corporate  management  which  it 
is  not  qualified  to  perform  and  which  it  should  not  undertake  except 
in  extreme  cases.71 


67  Scattergood  v.  American  Pipe  & 
Construction  Co.,  247  Fed.  712,  714. 

68Fluker  v.  Emporia  City  By.  Co., 
48  Kan.  577,  30  Pac.  18;  Bartlett  v. 
Fonrton,  115  La.  26,  38  So.  882; 
Jacobs  v.  Jacobs  Mercantile  Co.,  37 
Mont.  321,  96  Pac.  723;  Benepe-Owen- 
h cruse  Co.  v.  Scheidegger,  32  Mont. 
424,  80  Pac.  1024;  Hickey  v.  Parrot 
Silver  &  Copper  Co.,  25  Mont.  164, 
64  Pac.  330. 

A  receiver  should  be  refused  in  a 
doubtful  case.  Howeth  v.  Coulbourne 
Bros.  Co.,  115  Md.  107,  80  Atl.  916. 

As  said  in  some  cases  the  power  to 
appoint  a  receiver  will  not  be  exer- 
cised except  (1)  upon  a  very  grave 
necessity,  and  (2)  upon  a  clear  show- 
ing that  the  applicant's  rights  im- 
peratively demand  the  appointment, 
and  (3)  that  without  it  he  has  no  ade- 
quate remedy,  and  (4)  is  in  danger 
of  suffering  irreparable  loss.  Bounds 
v.  Stephenson,  —  Tex.  Civ.  App.  — , 
187  S.  W.  1031;  People's  Inv.  Co.  v. 


Crawford,  —  Tex.  Civ.  App.  — ,  45  S. 
W.  738. 

"Caution  »  especially  necessary," 
it  has  been  said,  "in  case  of  a  bank, 
which  depends  so  much  on  public  con- 
fidence and  credit,  and  is  so  suscep- 
tible to  injury  from  an  imputation  of 
mismanagement,  dishonesty  or  weak- 
ness." Feess  v.  Mechanics'  State 
Bank,  84  Kan.  828,  L.  B.  A.  1915  A 
606,  115  Pac.  563. 

to  Black  Diamond  Co.  v.  Waterloo, 
62  HI.  App.  206;  Metzger  v.  Knox,  77 
N.  Y.  Misc.  271,  136  N.  Y.  Supp.  681. 

Courts  hesitate  where  the  corpora- 
tion is  solvent  and  will  appoint  a  re- 
ceiver only  in  exceptional  cases. 
Boothe  v.  Summit  Coal  Min.  Co.,  55 
Wash.  167,  19  Ann.  Cas.  1255,  104  Pac. 
207. 

70Watkins  v.  National  Bank  of 
Lawrence,  51  Kan.  254,  32  Pac.  914. 

TlShera  v.  Carbon  Steel  Co.,  245 
Fed.  589. 
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"This  discretion  of  the  court/'  it  has  been  said,  "should  be  a  rea- 
sonable one,  governed  to  a  great  extent  by  the  facts  as  they  are  pre- 
sented in  each  particular  case,  as  no  rule  generally  applicable  has 
been  or  can  be  established.  Nor  will  this  discretion  be  controlled  by  the 
technical  legal  rights  of  the  parties,  but  all  the  equities  of  the  entire 
case  will  be  considered."7*  A  receiver  will  not  be  appointed  if  it  is 
for  the  best  interest  of  those  concerned  that  the  property  in  contro- 
versy remain  in  the  hands  of  the  corporation  nor  where  the  appoint- 
ment would  imperil  the  interests  of  others  whose  rights  are  entitled 
to  as  much  consideration  as  those  of  the  moving  parties.73 

While  the  courts  emphasize  the  necessity  for  caution  in  appointing 
a  receiver,  what  is  really  meant  is  that  such  caution  must  be  exer- 
cised to  see  that  there  is  a  good  ground  for  a  receiver  and  a  necessity 
therefor.  When  once  this  is  determined  in  favor  of  a  receivership, 
the  courts  should  not,  and  do  not,  hesitate  to  appoint  a  receiver.7* 

It  has  been  stated  that,  "in  the  absence  of  a  statutory  enlargement 
of  equity  jurisdiction,  a  receiver  of  a  corporation  will  not  be  ap- 
pointed unless  the  same  relief  would  be  given,  when  claimed  in  an 
action  against  an  unincorporated  association  of  natural  persons."75 
If  this  language  be  confined  to  the  appointment  of  a  receiver  in  a 
pending  suit,  merely  to  care  for  and  conserve  the  property  which  is 
the  subject-matter  of  the  litigation,  it  is  undoubtedly  true.  In  fact, 
in  such  a  case,  it  is  immaterial,  so  far  as  the  right  to  a  receiver  is  con- 
cerned, whether  the  defendant  is  an  individual  or  a  corporation. 

§5236.  As  dependent  upon  nature  of  corporation.    It  may  be 

said  that,  in  determining  the  propriety  of  appointing  a  receiver,  the 
nature  of  the  corporation  is  usually  of  little  or  no  importance,  sub- 


TOMcGeorge  v.  Big  Stone  Gap  Im- 
provement Co.,  57  Fed.  262,  270. 

TOMcGeorge  v.  Big  Stone  Gap  Im- 
provement Co.,  57  Fed.  262,  270. 

74  While  courts  hesitate  to  appoint 
a  receiver  and  thereby  take  the  man- 
agement out  of  the  hands  of  the  duly 
elected  officers  of  the  corporation,  at 
the  suit  of  minority  stockholders,  in 
ordinary  cases,  yet  where  irreparable 
injury  is  threatened  by  the  wrongful 
or  fraudulent  acts  of  the  majority 
stockholders  or  their  representatives 
among    the    corporate     officers,     the 


courts  will  grant  the  relief.  Cantwell 
v.  Columbia  Lead  Co.,  199  Mo.  1,  42. 
97  S.  W.  167,  where  the  rule  is  forcibly 
stated. 

75  Barber  v.  International  Co.  of 
Mexico,  73  Conn.  587,  593,  48  Atl. 
758,  quoted  in  Vila  v.  Grand  Island 
Elec.  Light,  Ice  &  Cold  Storage  Co., 
68  Neb.  222,  228,  63  L.  B.  A.  791, 
110  Am.  St.  Bep.  400,  4  Ann.  Cas.  59, 
97  N.  W.  613,  94  N.  W.  136.  To  same 
effect,  Pond  v.  Framingham  &  L.  B 
Co.,  130  Mass.  194. 
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ject  to  the  exceptions  that  (1)  loss  to  the  public  may  authorize  the 
appointment  of  a  receiver  in  the  case  of  a  quasi  public  corporation 
whereas  no  such  element  enters  into  the  question  of  appointing  a  re- 
ceiver for  a  strictly  private  corporation,76  and  that  (2)  special  stat- 
utes often  govern  particular  corporations  such  as  banking  com- 
panies,77 insurance  companies,78  and  the  like.  Generally  there  are 
no  statutes  applicable  solely  to  the  appointment  of  receivers  for  rail- 
road companies  7*  or  street  railroad  companies. 

Receivers  for  national  banks  are  appointed  by  the  comptroller  of 
the  currency,80  but  a  state  court  has  jurisdiction  to  appoint  a  re- 
ceiver for  a  national  bank  where  it  has  ceased  doing  business  and 
has  gone  into  voluntary  liquidation,  since  the  exclusive  jurisdiction 
of  the  comptroller  of  the  currency  is  confined  to  those  matters  speci- 
fied by  the  federal  statutes  as  authorizing  him  to  appoint  a  receiver.81 

Receivers  may  be  appointed  for  building  and  loan  associations,  in 


TBFor  interesting  discussion  of  this 
question,  see  Cowan  v.  Pennsylvania 
Plate  Glass  Co.,  184  Pa.  St.  1,  38  Atl. 
1075. 

A  receiver  for  a  quasi  publie  cor- 
poration is  governed,  to  some  extent, 
by  different  rules,  in  that  the  interest 
of  the  public  and  injury  thereto,  un- 
less a  receiver  is  appointed,  are  to  be 
considered  in  determining  the  pro- 
priety of  appointing  a  receiver.  See 
Thoroughgood  v.  Georgetown  Water 
Co.,  9  Del.  Ch.  84,  77  AtU  720; 
Williams  v.  Owensboro  Sav.  Bank  & 
Trust  Co.'s  Receiver,  153  Ky.  798,  156 

D.     lnr.    899. 

T7See  Jeffries  v.  Bacastow,  90  Kan. 
495,  135  Pac.  582;  Dodson  v.  Wight- 
man,  6  Kan.  App.  835,  49  Pac.  790; 
State  v.  People's  United  States  Bank, 
197  Mo.  574,  95  S.  W.  867;  Worth  v. 
Piedmont  Bank,  121  N.  C.  343,  28  S. 
E.  488. 

Trust  company,  Bee  Lyon  v.  Mc- 
Keefrey,  171  Fed.  384. 

Generally,  under  the  statutes,  the 
application  for  a  receiver  is  by  a  state 
officer  having  supervision  of  banks. 
State  v.  American  Surety  Co.  of  New 
York,  26  Idaho  652,  Ann.  Cas.  1916 
E  209,  145  Pac.  1097;   Coddington  v. 


Canaday,  157  Ind.  243,  61  N.  E.  567. 
However,  such  a  statute  has  been  held 
not  to  exclude  the  right  of  creditors 
to  a  receivership  in  a  proper  case. 
Worth  v.  Piedmont  Bank,  121  N.  C. 
343,  28  S.  E.  488. 

7ft  See,  for  example,  Betta  v.  Con- 
necticut Indemnity  Ass'n,  71  Conn. 
751,  44  Atl.  65;  Richardson  v.  Peo- 
ple's Life  &  Accident  Ins.  Co.,  28 
Ky.  L.  Rep.  919,  92  S.  W.  284,  and  con- 
sult standard  textbooks  on  the  law  of 
insurance. 

79  In  Kentucky,  however,  a  Btatute 
applicable  only  to  railroads  was  con- 
strued in  Ball  v.  Maysville  &  B.  S. 
R.  Co.,  102  Ky.  486,  80  Am.  St.  Rep. 
362,  43  S.  W.  731. 

•0  U.  S.  Rev.  St.  §  5234,  5  Fed.  Stat. 
Ann.  170. 

Conclusions  of  the  comptroller  are 
final  and  not  reviewable  by  the  courts. 
Washington  Nat.  Bank  of  Tacoma  v. 
Eckels,  57  Fed.  670. 

For  extended  digest  of  decisions 
rendered  under  this  statute,  see  6  Fed. 
Stat.  Ann.  (2nd  Ed.),  pp.  850-865. 

•1  Grout  v.  First  Nat.  Bank  of 
Grand  Junction,  48  Colo.  557,  21  Ann. 
Cas.  418,  111  Pac.  556. 
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a  proper  case,88  as  where  it  is  unsafe  and  inexpedient  to  further  con- 
tinue the  business.83 

In  regard  to  street  railroad  companies,  it  seems  that  the  question 
as  to  the  appointment  of  receivers  is  governed  by  the  same  considera- 
tions applicable  to  other  quasi  public  corporations. 

§5236.  For  purpose  of  collecting  tolls.  As  early  as  1858,  the 
Supreme  Court  of  the  United  States  upheld  the  appointment  of  a 
receiver  of  a  bridge  company,  at  the  suit  of  a  judgment  creditor  who 
had  had  the  tolls  of  the  bridge  for  one  year  sold  under  his  execution, 
to  collect  such  tolls  to  pay  off  the  judgment.84 

§  5237.  For  purpose  of  bringing  suit  or  defending  action.  A  re- 
ceiver may  be  appointed  to  sue  or  defend,  in  a  proper  case.86  Thus, 
if  the  trustee  of  the  mortgage  refuses  to  sue,  without  good  cause,  to 
foreclose  the  mortgage,  on  default,  a  receiver  may  be  appointed  to 


MWhen  a  receiver  may  be  ap- 
pointed for  a  building  and  loan  asso- 
ciation, while  governed  for  the  most 
part  by  the  same  rules  applicable  to 
other  corporations,  depends  somewhat 
on  the  peculiar  nature  of  the  corpo- 
ration. Union  Sav.  k  Inv.  Go.  v.  Dis- 
trict Court  of  Bait  Lake  County,  44 
Utah  397,  Ann.  Cas.  1917  A  821  with 
note,  140  Pae.  221. 

Instances  where  receiver  held  prop- 
erly refused,  see  Steinberger  v.  In- 
dependent Loan  k  Savings  Ass'n,  84 
Md.  625,  36  Atl.  439;  Ferrell  v.  Evans, 
25  Mont.  444,  65  Pac.  714. 

M  United  States.  Universal  Savings 
k  Trust  Co.  v.  Stoneburner,  113  Fed. 
251. 

Indiana.  Bingham  v.  Marion  Trust 
Co.,  27  Ind.  App.  247,  61  N.  B.  29. 

Missouri  State  v.  Phoenix  Loan 
Ass'n,  159  Mo.  102,  60  S.  W.  74. 

New  Jersey.  Bettle  v.  Republic 
Savings  k  Loan  Ass'n,  63  N.  J.  Eq. 
578,  68  Atl.  11. 

New  York.  People  v.  Mercantile 
Co-operative  Bank,  53  App.  Div.  295, 
65  N.  Y.  Supp.  766. 

Virginia.  AndrewB  v.  Roanoke 
Bldg.  Ass'n  k  Inv.  Co.,  98  Va.  445, 


49  L.  R.  A.  659,  36  S.  E.  531. 

Insolvency  coupled  with  other  equi- 
ties is  ground.  Continental  Nat. 
Building  &  Loan  Ass'n  v.  Miller,  44 
Fla.  757,  33  So.  404. 

A  shareholder  in  a  building  and 
loan  association  is  entitled  to  a  re- 
ceiver where  there  has  been  such  mis- 
management by  the  corporate  officers 
that  the  assets  amount  to  less  than 
two-thirds  of  the  capital  paid  in. 
Towle  v.  American  Building,  Loan  & 
Investment  Society,  60  Fed.  131. 

84  Covington  Drawbridge  Co.  v. 
Shepherd,  21  How.  (U.  &)  112,  16  L. 
Ed.  38. 

U  A  receiver  may  be  appointed  to 
defend  a  foreclosure  suit  commenced 
against  a  corporation  after  it  has  for- 
feited its  right  to  do  business  by  fail- 
ure to  pay  a  license  tax.  Rowe  v. 
Stevens,  25  Idaho  237,  137  Pac  159. 

In  proper  cases,  where  receivers 
have  been  discharged  pending  actions 
against  them,  the  court  may  appoint 
a  special  receiver  to  defend  and  re- 
take sufficient  property  to  pay  any 
judgments  recovered.  Southern  Ry. 
Co.  v.  Towneend,  161  Fed.  310. 
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sue,  at  the  instance  of  a  bondholder.16  But  stockholders  are  not  en- 
titled to  a  receiver  for  the  sole  purpose  of  interposing  a  defense  in  a 
threatened  suit  against  the  corporation  on  the  ground  that  it  might 
not  be  properly  defended.17 

§  5238.  For  purpose  of  carrying  on  business.  A  receiver  for  a 
corporation  has  no  authority  to  carry  on  its  business  unless  directed 
to  do  so  by  the  court,**  and  if  he  does  so  without  authority  from  the 
court,  it  is  at  his  own  risk  and  he  must  bear  the  loss  if  any  results.*9 
The  object  of  appointing  a  receiver  is  to  preserve  the  property  for 
the  benefit  of  all  parties  interested.  Sometimes  this  object  is  best 
attained  by  continuing  a  business.90  Where  a  receiver  is  directed  to 
operate  a  business,  the  general  rule  is  that  it  is  because  the  income 
of  operation  will,  as  clearly  shown  by  the  facts,  exceed  the  outgo,  and 
the  operation  therefore  be  beneficial  to  the  creditors.  "In  the  case, 
however,  of  public  utility  corporations,  especially  in  the  cases  of  rail- 
ways/' it  has  been  said,  "the  rule  has  been  modified  by  reason  of  the 
interest  that  the  public  have  in  the  operation  of  the  concern.  In  the 
case  of  a  great  railway  corporation,  for  instance,  if  suddenly  its  opera- 
tion were  put  an  end  to,  all  the  avenues  of  transportation  and  trade 
around  which  public  life  and  interests  had  grown  up  and  clustered 
for  many  years,  would  be  destructively  paralyzed  by  a  sudden  stop- 
page. So,  also,  in  the  case  of  a  receivership  of  a  large  public  utility 
corporation  for  the  furnishing  of  gas,  water,  or  other  public  necessity 
to  a  community — its  sudden  stoppage  would  entail  suchjuntold  injury 
to  the  community  that  the  stoppage  is  not  permitted ;  and  the  theory 
has  been  adopted  that,  unless  it  manifestly  appears  otherwise,  the 


WLowenthal  v.  Georgia  Coast  ft  P. 
R.  Co.,  233  Fed.  1010,  1016. 

W  Blake  v.  Blake  &  Knowles  Steam 
Pipe  Works,  84  N.  J.  Eq.  363,  94  Atl. 
419. 

MDalliba  v.  Winschell,  11  Idaho 
364,  114  Am.  St.  Rep.  267,  82  Pac. 
107.  But  see  Cobb  v.  Sweet,  46  N.  Y. 
App.  Div.  375,  61  N.  Y.  Supp.  545. 

•t  State  Central  Sav.  Bank  v.  Fan- 
ning Ball-Bearing  Chain  Co.,  118  Iowa 
698,  92  N.  W.  712. 

90  For  discussion  at  this  question, 
see  Bigbee  v.  Summerour,  101  Ga.  201, 
28  8.  E.  642. 

"When  this  is  done,  the  court  has 
the  right,  although  it  should  exercise 


such  right  with  great  caution,  to  make 
the  expenses  of  such  business  charge- 
able upon  the  corpus  of  the  property, 
if  the  income  is  not  sufficient  to  pay 
the  same."  Knickerbocker  v.  Mc- 
Kindley  Coal  &  Mining  Co.,  172  HI. 
535,  547,  64  Am.  St.  Rep.  54,  50  N.  E. 
330. 

Where  leasehold  interests  depend 
for  their  preservation  upon  the  special 
condition  of  continued  active  opera- 
tions, whether  they  should  be  kept  on 
foot  is  a  problem  of  business  economy 
as  well  as  law  and  is  largely  discre- 
tionary. Wilmington  Star  Min.  Co. 
v.  Allen,  95  IU.  288,  296. 
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very  existence  of  the  utility  corporation  shows  that  it  can  be  operated 
at  sufficient  income  to  pay  its  cost  of  operation  and  not  to  impair  the 
value  of  the  property. "  w  It  is  common  practice  to  appoint  a  receiver 
for  a  railroad  or  other  quasi  public  corporation,  with  power  to  man- 
age and  conduct  the  business  as  a  going  concern ;  **  but  a  receivership 
of  a  railroad  as  a  going  concern,  while  proper  in  some  cases,  should 
not  be  unnecessarily  prolonged.88 

In  ordinary  cases,  however,  a  receiver  to  conduct  the  business  as  a 
going  concern  will  not  be  appointed,  in  the  case  of  a  strictly  private 
corporation,  although  such  a  receiver  may  be  appointed  in  cases  where 
it  is  necessary.84  Thus  equity  has  jurisdiction,  it  is  held  in  a  fed- 
eral case,  to  appoint  a  receiver  to  continue  the  corporate  business 
to  prevent  interruption  by  the  acts  of  creditors.85  In  fact  it  has  re- 
cently been  said  that  in  the  vast  majority  of  cases  involving  receivers 
for  corporations  the  relief  is  "nothing  more  or  less  than  the  declaring 
of  a  moratorium  against  creditors."98  A  receiver  cannot  be  ap- 
pointed to  carry  on  the  business  indefinitely  where  no  dissolution  is 
sought  and  a  winding  up  of  the  corporation  is  not  desired.87  As  said 
by  the  Ohio  Supreme  Court,  "to  indefinitely  prolong  by  aid  of  a 
friendly  receiver,  the  substantial  control  of  the  managing  body  of  an 
insolvent  private  corporation  over  its  assets  and  business,  can  be  justi- 
fied, in  the  absence  of  statutory  authority,  by  circumstances,  only,  if 
there  can  be  any,  that  most  unequivocally  demand  such  action,  or  by 
the  consent  of  all  parties  in  interest.,,8t  It  has  been  said  that  "we 
know  of  no  principle  of  law  which  justifies  a  court  of  chancery  to  take 
possession  of  property  admitted  to  be  that  of  a  private  corporation, 


»1  Per  Judge  Smith  in  Central  Bank 
&  Trust  Corporation  v.  Cleveland,  252 
Fed.  530,  533. 

ft*  In  the  case  of  quasi  public  cor- 
porations where  a  cessation  of  doing 
business  would  be  a  public  injury,  the 
court  often  confers  power  on  the  re- 
ceiver to  continue  the  ordinary  opera- 
tions of  the  corporation,  to  prevent  a 
sacrifice  of  the  property  as  well  as 
to  protect  the  public.  Barton  v.  Bar- 
bour, 104  U.  S.  126,  135,  26  L.  Ed.  672. 

WRe  Metropolitan  Bailway  Receiv- 
ership, 208  U.  S.  90,  111,  52  L.  Ed. 
403. 

94  See  Coke  v.  Mohun,  164  U.  S.  311, 
41  L.  Ed.  447;  State  Bank  of  Vir- 
ginia v.  Domestic  Sew.-Mach.  Co.,  99 


Va.  411,  86  Am.  St.  Rep.  891,  39  S. 
E.  141. 

That  ordinarily  court  will  not  order 
a  receiver  to  continue  the  manufac- 
ture  of  patent  medicines,  where  it  will 
require  the  officers  to  disclose  to  the 
receiver  secret  formula,  see  Merrell  v. 
Pemberton,  62  Ga.  29. 

**  Scattergood  v.  American  Pipe  & 
Construction  Co.,  247  Fed.  712. 

WScattergood  v.  American  Pipe  & 
Construction  Co.,  247  Fed.  712,  713. 

07  Indiana  Co-op.  Canal  Co.  v.  Dar- 
ling, —  Tex.  Civ.  App.  — ,  185  S.  W. 
1039. 

W  Peter  v.  Farrel  Foundry  &  Ma- 
chine Co.,  53  Ohio  St.  534,  42  N.  EL 
690. 
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whether  conveyed  to  a  trustee  or  not,  merely  for  the  purpose  of  run- 
ning its  business  indefinitely  through  a  receiver  to  realize  an  income 
for  the  benefit  of  its  creditors  until  they  are  paid  from  this  source*"  " 
Moreover,  the  court  should  not  order  a  receiver  to  continue  the  busi- 
ness, under  ordinary  circumstances,  where  he  is  running  it  at  a  loss.1 

It  has  been  said  that  "a  managing  receivership  is  never  undertaken 
except  with  the  view  to  winding  up  the  affairs  of  the  company  and 
a  sale  of  its  property ;  the  business  being  taken  over  and  continued, 
in  order  that  the  whole  may  be  disposed  of  in  the  end  as  a  going  con- 
cern."8 This  statement  is  too  broad,  however,  as  it  has  become  a 
more  or  less  common  practice,  at  least  in  the  federal  courts,  to  protect 
quasi  public  corporations  by  appointing  a  receiver  to  hold  off  cred- 
itors, with  a  view  of  enabling  the  corporation  in  the  meantime  to 
get  on  its  feet.8  In  addition,  a  receiver  is  often  appointed  to  con- 
tinue the  business  until  new  officers  are  elected,  in  case  of  a  deadlock 
or  dissensions  or  lack  of  officers.4 

Where  a  receiver  is  appointed  to  carry  on  a  business,  especially  such 
an  intricate  one  as  that  of  a  great  railroad,  the  court  necessarily  com- 
mits to  his.  discretion  the  management  of  the  business  so  far  as  all 
administrative  details  are  concerned,  and  will  not  interfere  unless  an 
abuse  of  discretion  is  shown.8 

§5239.  Two  or  more  receiverships  at  same  time.  Ordinarily, 
there  should  not  be  two  or  more  receivers  appointed  in  different  suits 
and  at  different  times,6  except  that  there  may  be  appointed  ancillary 


M  Etowah  Min.  Go.  v.  Wills  Valley 
Min.  ft  Mfg.  Co.,  106  Ala.  492,  497, 
17  So.  522. 

1  Fleming  v.  Fleming  Hotel  Co.,  70 
N.  J.  Eq.  509,  61  Atl.  739.  See  also 
State  Cent.  Sav.  Bank  v.  Fanning 
Ball-Bearing  Chain  Co.,  118  Iowa  698, 
92  N.  W.  712;  Gillespie  v.  Blair  Glass 
Co.,  189  Pa.  St.  50,  41  Atl.  1112. 

s  Gutterson  ft  Gould  v.  Lebanon  Iron 
ft  Steel  Ca,  151  Fed,  72,  74,  which 
case,  however,  involved  a  strictly  pri- 
vate corporation,  and  which  cited  as 
authority  for  the  statement  Kerr, 
Beceivers  (2nd  Ed.),  277,  278,  which 
draws  no  distinction  between  quasi 
public  and  other  corporations. 

•  See  §5258,  infra. 

4  See  §5245,  infra. 


*  Continental  Trust  Co.  of  New  York 
v.  Toledo,  St.  L.  ft  K  C.  B.  Co.,  59 
Fed.  514,  where  court  refused  to  in- 
terfere with  reduction  of  wages  of 
railroad  employees  by  receiver. 

*  Wabash,  St.  L.  ft  P.  By.  Co.  v.  Cen- 
tral Trust  Co.,  22  Fed.  272;  Mercantile 
Trust  ft  Deposit  Co.  of  Baltimore  v. 
Florence  Water  Co.,  Ill  Ala.  119,  19 
So.  17;  National  Bank  of  Augusta  v. 
Bichmond  Factory,  91  Ga.  284,  18  8. 
E.  160;  Schulze  v.  Sizer,  14  N.  Y.  App. 
Div.  274,  43  N.  Y.  Supp.  463. 

Ordinarily  there  can  be  but  one  re- 
ceiver  in  a  case  (except  where  two  or 
more  are  jointly  appointed  as  receiv- 
ers), and  if  a  second  receiver  is  ap- 
pointed pending  the  possession  and 
management    of    one    previously    ap- 
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receivers.7  A  special  receiver  may,  in  some  cases,  be  appointed  to  rep- 
resent creditors  notwithstanding  the  corporation  is  represented  by  a 
general  receiver.8  And  the  fact  that  a  receiver  has  already  been  ap- 
pointed in  a  foreclosure  suit  against  an  insolvent  corporation  is  no 
reason  for  refusing  to  appoint  a  receiver  in  a  suit  to  sequestrate  all 
the  corporate  property  for  the  benefit  of  all  the  corporate  creditors.* 

D.  Grounds 

§  5240.  In  general  Subject  to  the  general  rules  that  the  appoint- 
ment of  a  receiver  ordinarily  rests  in  the  discretion  of  the  court,  to 
be  exercised  to  a  large  extent  according  to  the  facts  of  the  particular 
case,19  and  that  the  courts  will  exercise  great  caution  in  appointing  a 
receiver,11  and  that  ordinarily  a  receiver  will  not  be  appointed  if 
there  is  any  other  adequate  remedy,1*  there  are  certain  more  or  less 
precisely  defined  grounds  for  the  appointment  of  receivers,  in  which 
cases,  under  ordinary  circumstances,  the  court  will  appoint  a  re- 
ceiver, as  well  as  certain  matters  which  are  held  not  a  ground  for  a 
receiver  at  least  under  ordinary  circumstances.18  Some  of  the  mat- 
ters held  not  a  ground  for  a  receiver  are  so  clearly  trivial  or  correct- 
able by  other  remedies  that  it  seems  doubtful  if  the  Contrary  could 
have  been  seriously  insisted  upon.  It  has  been  held  that  it  is  not  a 
ground  that  directors  are  holding  over  after  the  year  for  which  they 
were  elected,  in  default  of  the  election  of  their  successors  by  the 


pointed,  the  power  of  the  second  re- 
ceiver is  Bubordinate  to  the  first. 
Mercantile  Trust  ft  Deposit  Co.  of 
Baltimore  v.  Florence  Water  Co.,  Ill 
Ala.  119,  19  So.  17. 
7  See  §5208,  supra, 

•  Hale  v.  Hardon,  95  Fed.  747,  770, 
construing  Minnesota  statutes  and  up- 
holding appointment  of  special  re- 
ceiver to  enforce  statutory  liability 
of  stockholders. 

•  St.  Louis  Car  Co.  v.  Stillwater  St. 
By.  Co.,  53  Minn.  129,  54  N.  W.  1064. 

10  See  §5234,  supra. 

11  See  §5234,  supra. 

IS  See  §5262  et  seq.,  infra. 

13  See  the  following  sections  of  this 
subdivision. 

Equity  has  jurisdiction  to  appoint 
a  receiver  at  the  suit  of  a  bondholder 


where  the  corporation  is  without  a 
president,  vice-president  or  treasurer, 
the  mortgage  trustees  refuse  to  en- 
force the  mortgage,  the  interest  on 
the  bonds  ie  unpaid,  there  are  tax  and 
judgment  levies  on  the  corporate  prop- 
erty, and  proceedings  have  been  taken 
to  repeal  the  street  franchises  of  the 
corporation.  Ralph  v.  Shiawassee  Cir- 
cuit Judge,  100  Mich.  164,  street  rail- 
road company. 

In  an  Indiana  case,  where  an  ath- 
letic club  was  enjoined  from  putting 
on  prize  fights,  a  receiver  was  held 
properly  appointed  to  hold  the  prop- 
erty subject  to  the  order  of  the  court, 
in  aid  of  the  injunction.  Columbian 
Athletic  Club  v.  State,  143  Ind.  98,  28 
L.  B.  A.  727,  52  Am.  St.  Rep.  407,  40 
N.  E.  914. 
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stockholders,14  or  that  corporate  officers  refuse  to  permit  a  stock- 
holder to  examine  the  books,15  or  a  change  of  location  of  the  busi- 
ness,16 or  nonresidence  of  directors,17  or  mere  fear  of  a  stockholder 
that  a  suit  brought  by  the  corporation  against  an  officer  will  not  be 
diligently  prosecuted.19  So  the  fact  that  wrongful  control  and  use 
of  certain  stock  in  the  corporation  equitably  belonging  to  complain- 
ant, or  in  which  he  has  a  beneficial  interest,  exclude  him  from  office 
or  active  participation  in  the  management,  does  not  of  itself  justify 
the  appointment  of  a  receiver,  even  though  a  case  calling  for  some 
equitable  relief  is  made  out.19  In  any  event,  a  receiver  cannot  be 
appointed  unless  some  ground  exists  to  warrant  such  appointment." 

In  cases  of  fraudulent  mismanagement,  want  of  a  properly  con- 
stituted governing  body,  or  dissensions  in  the  governing  body  mak- 
ing it  impossible  for  the  corporation  to  carry  on  its  business  with 
advantage  to  its  stockholders,  the  receivership  is  temporary  and  the 
corporate  management  will  be  turned  over  to  the  corporation  when 
the  wrong  is  righted  or  the  omission  supplied  and  it  is  safe  to  do  so.21 

The  appointment  of  a  receiver  is  "not  necessary  or  proper  as  an- 
cillary to  an  injunction  against  doing  business  ultra  vires,  or  to  an 
order  for  an  account  of  property  misappropriated  by  directors."** 

§  5241.  Governing  statutes  and  rules  of  court — In  general.    The 

grounds  for  a  receiver  are  often  expressly  designated  by  statute.*8    A 

H  Alabama  Coal  &  Coke  Co.  v.  all  the  stock  (the  other  stockholders 
Shackelford,  137  Ala.  224,  97  Am.  St.  having  promised  to  pay),  and  where 
Rep.  23,  34  So.  833.  the  directors  voted  themselves  sai- 
ls Original  Vienna  Bakery,  Coffee  aries  which  they  never  collected,  no 
ft  Natatorinm  Co.  v.  Heissler,  50  HI.  fraud  being  shown.  Hardee  v.  Sunset 
App.  406,  on  ground  of  existence  of  Oil  Co.,  56  Fed.  51. 
another  adequate  remedy.  Minority  preferred  stockholders  are 

l*Curtis8    ▼•    Dean    &    Curtiss,    85  not  entitled  to  the  appointment  of  a 

Wash.  435,  148  Pac.  581.  receiver  pending  an  action  for  its  dis- 

W  Hunnewell  v.  New  York  Cent.  &  solution  where  there  is  no  clear  show- 

H.  River  R.  Co.,  196  Fed.  543.  ing  of  insolvency  or  mismanagement. 

18  Grilling  v.  A.  A.  Griffing  Iron  Co.,  Texas  Consol.  Compress  ft  Manuf  ac- 

96  Fed.  577.  turing  Ass'n  v.  Storrow,  92  Fed.  5. 

it  Murray    v.   Keeley    Institute    of  »1  In  re  Lewis,  52  Kan.  660,  35  Pac. 

Western  Michigan,  190  Mich.  295,  157  287;  Edison  v.  Edison  United  Phono- 

N.  W.  87.  graph  Co.,  52  N.  J.  Eq.  620,  29  AtL 

W  See  Brewster  v.  F.  G.  Brewster  195. 

Co.,  145  N.  Y.  App.  Div.  812,  130  N.  »  Richardson  v.  CUnton  Wall  Trunk 

Y.  Supp.  654.  Mfg.  Co.,  181  Mass.  580,  64  N.  E.  400. 

A  receiver  has  been  refused  where  **  Summit  Silk  Co.  v.  Kinston  Spin- 
directors  levied  an  assessment  on  stock  ning  Co.,  154  N.  C.  421,  Ann.  Cas.  1912 
and  then  advertised  for  sale  only  the  A  897,  70  S.  E.  820. 
stock  of  one  owning  about  a  third  of  In  New  York  a  statute   expressly 
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common  form  of  statute  is  one  authorizing  the  appointment  of  a  re- 
ceiver when  (1)  a  corporation  has  been  dissolved,  or  (2)  is  insolvent, 
or  (3)  is  in  imminent  danger  of  insolvency,  or  (4)  has  forfeited  its 
corporate  rights.84  These  statutes  have  been  enacted  for  the  purpose 
of  enlarging  the  jurisdiction  and  powers  of  courts  of  equity  as  to 
the  appointment  of  receivers.  Statutes  authorizing  the  appointment 
of  receivers  in  certain  cases  are  generally  held  to  be  a  recognition, 
and  not  a  limitation,  of  the  customary  equity  jurisdiction  in  the  ap- 
pointment of  receivers.85  It  is  a  ground  in  some  states,  by  statute, 
that  the  appointment  of  a  receiver  is  necessary  to  secure  ample  or 
complete  justice  to  the  parties.89    So  statutes  often  provide  that  re- 


provides  for  the  appointment  of  a  re- 
ceiver in  an  action  by  a  judgment 
creditor  for  sequestration,  after  re- 
turn of  an  execution  unsatisfied.  Gen- 
eral Corp.  Law  (N.  Y.),  §§100,  104. 

For  extended  list  of  statutes  of  the 
various  states  affecting  receiverships, 
see  2  Clark,  Receivers,  §  971  et  seq. 

Ipso  facto  forfeiture  of  the  charter 
is  designated  by  statute  in  some  states 
as  ground.  Bipy  v.  Bedwater  Lumber 
Co.,  48  Tex.  Civ.  App.  311,  106  S.  W. 
474. 

In  Illinois,  the  only  statute  as  to 
appointment  of  receivers  seems  to  be 
one  authorizing  a  receiver  in  proceed- 
ings to  ' '  dissolve  or  close  up  the  busi- 
ness of  any  corporation."  Section  25 
of  Corporation  Act.  This  section  does 
not,  however,  deprive  courts  of  equity 
of  power  to  appoint  receivers,  even 
where  the  corporation  is  solvent, 
where  the  facts  are  such  that  the  ap- 
pointment is  within  the  ordinary 
powers  of  a  court  of  equity.  Merri- 
field  v.  Burrows,  153  HI.  App.  523. 

M  Summit  Silk  Co.  v.  Einston  Spin- 
ning Co.,  154  N.  C.  421,  Ann.  Cas.  1912 
A  897,  70  S.  B.  820;  New  York  Nat. 
Exch.  Bank  v.  Metropolitan  Sav. 
Bank,  28  Wash.  553,  68  Pac.  905. 

The  California  statute  is  based  on 
the  early  New  York  statute,  and, 
after  stating  eertain  kinds  of  actions, 
not  peculiar  to  corporations,  in  which 
a  receiver  may  be  appointed,  and  also 


stating  when  a  receiver  may  be  ap- 
pointed after  judgment,  enumerates 
as  a  ground  ' '  in  the  cases  where  a  cor- 
poration has  been  dissolved,  or  is  in- 
solvent, or  in  imminent  danger  of  in- 
solvency, or  has  forfeited  its  corpo- 
rate rights/'  and  then  adds  "in  all 
other  eases  where  receivers  have  here- 
tofore been  appointed  by  the  usages 
of  courts  of  equity.' '  Cal.  Code  Civ. 
Proc.  §  564. 

The  South  Dakota  statute  is  the 
same  as  the  California  statute.  Code 
Civ.  Proc.  §  227. 

The  Texas  statute  is  much  the  same 
as  the  California  statute.  2  Vernon's 
Sayles  Tex.  Civ.  St.,  art.  2128. 

The  Montana  statute  is  the  same 
as  the  California  statute.  Code  Civ. 
Proc.  §950. 

W  Northwestern  Nat.  Bank  of  Min- 
neapolis v.  Mickelson-Shapiro  Co.,  134 
Minn.  422,  159  N.  W.  948. 

•6  Wash.  Code  Civ.  Proc.  §533; 
Boothe  v.  Summit  Coal  Min.  Co.,  55 
Wash.  167,  19  Ann.  Cas.  1255, 104  Pac. 
207.  See  also  State  v.  Oudin  &  Berg- 
man Fire  Clay  Min.  &  Mfg.  Co.,  48 
Wash.  196,  93  Pac.  219. 

In  Indiana,  after  enumerating  cer- 
tain cases  in  which  a  receiver  may  be 
appointed,  the  statute  adds  "or 
where,  in  the  discretion  of  the  court, 
or  the  judge  thereof  in  vacation,  it 
may  be  necessary  to  secure  ample 
justice  to  the  parties."    Burns'  Ann. 
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ceivers  may  be  appointed  "in  all  other  cases"  where  receivers  have 
heretofore  been  appointed  by  the  usages  of  courts  of  equity.87  In 
Minnesota,  a  receiver  is  provided  for  upon  complaint  of  a  judgment 
creditor  after  the  return  unsatisfied  of  an  execution  against  the  cor- 
poration,8* and  also  generally  in  practically  the  same  language  as  is 
contained  in  the  California  statutes.88 

Probably  the  most  liberal  statute  in  this  country  in  favor  of  the 
appointment  of  receivers  is  found  in  Louisiana,  where  a  receiver  may 
be  appointed  where  the  interests  of  stockholders  or  creditors  are  being 
jeopardized  by  gross  mismanagement,  or  ultra  vires  acts,  or  waste, 
misuse  or  misapplication  of  corporate  property  or  funds,  or,  at  the 
instance  of  a  stockholder,  when  the  majority  are  violating  the  charter 
rights  of  the  minority  and  putting  their  interests  in  imminent  dan- 
ger, as  well  as  in  other  enumerated  cases.80  This  statute  is  con- 
strued elsewhere,  under  appropriate  sections.  It  is  held  to  authorize 
the  appointment  of  a  receiver  at  the  suit  of  a  stockholder  as  the  sole 
relief  sought.81 

§5242.  — Statutes  not  specially  applicable  to  corporations.    In 

some  states  there  is  no  statute  regulating  the  appointment  of  receivers 
of  corporations  except  a  general  statute  relating  to  receivers  without 
in  any  way  mentioning  corporations.88    General  statutes  authorizing 

Rev.  St.  1914,  §1279;  Goshen  Woolen         SOSee  In  re  Receivership  of  Webre- 


Mills  v.  City  Nat.  Bank,  150  Ind.  279, 
49  N.  E.  154.  As  to  the  effeet  of  this 
clause,  it  is  said  that  "under  its  au- 
thority a  receiver  may  be  appointed 
in  any  case  in  which,  according  to  the 
established  rules  of  equity,  the  ap- 
pointment may  be  necessary  'to  se- 
cure ample  justice  to  the  parties  with- 
out regard  to  the  form  or  character 
of  the  principal  action.'  "  Mead  v. 
Burk,  156  Ind.  577,  60  N.  E.  338, 
quoted  in  Sheridan  Brick  Works  v. 
Marion  Trust  Co.,  157  Ind.  292,  87  Am. 
St.  Rep.  207,  61  N.  E.  066. 

JW  Under  such  a  provision,  a  re- 
ceiver may  be  appointed  for  a  corpo- 
ration, in  a  proper  case,  although  it 
is  not  insolvent  nor  in  danger  of  in- 
solvency. Gibbs  v.  Morgan,  9  Idaho 
100,  72  Pac.  733. 

MMinn.    Gen.    St.    (1913)    §6634. 

8»Minn.  Gen.  St.   (1913)   §7892. 


Steib  Co.,  136  La.  272,  67  So.  1;  In  re 
Receivership  of  Leidig-Dalton  Lum- 
ber Co.,  136  La.  39,  66  So.  390;  Ker- 
lin  v.  Bryceland  Lumber  Co.,  134  La. 
463,  64  So.  289;  Garig  v.  Truth  Prtg. 
&  Pub.  Co.,  123  La.  895,  49  So.  632; 
Davies  v.  Monroe  Waterworks  ft  Light 
Co^  107  La.  145,  31  So.  694;  Sincer  v. 
Alverson,  51  La.  Ann.  955,  25  So.  650. 

Fraud  is  not  necessary.  In  re  Re- 
ceivership of  Webre-Steib  Co.,  136  La. 
272,  67  So.  1. 

81  See  §  5223,  supra. 

3*  For  instance,  in  Iowa  (Code, 
§  3822),  it  is  provided  that  a  receiver 
may  be  appointed  in  an  action  where 
the  property  which  is  the  subject  of 
the  controversy,  or  its  rents  or  profits, 
is  "in  danger  of  being  lost  or  ma- 
terially injured  or  impaired."  This 
statute  applies  to  corporations  as  well 
as    individuals.      Wallace    v.    Pierce- 
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the  appointment  of  receivers,  and  not  confined  to  receivers  of  corpo- 
rations, may  warrant  the  appointment  of  a  receiver  of  a  corporation, 
as  where  property  in  which  a  party  to  an  action  is  interested  is  in 
danger  of  being  lost  or  materially  injured.88  However,  it  is  held  in 
Texas  that  a  statute  authorizing  the  appointment  of  a  receiver  where 
it  is  shown  that  the  property  is  in  danger  of  being  lost,  removed  or 
materially  injured,  does  not  apply  to  actions  by  stockholders  against 
corporate  officers,  for  the  reasons  that  other  subdivisions  of  the  statute 
expressly  declare  when  and  under  what  circumstances  receivers  of 
the  property  of  private  corporations  may  be  appointed.84 

§  6243.  —  Statutes  as  exclusive.  Generally,  the  statutes  enumer- 
ating grounds  for  the  appointment  of  a  receiver  for  a  corporation, 
are  held  not  exclusive,85  and  it  is  often  expressly  provided  that  a  re- 
ceiver may  also  be  appointed  in  cases  where  allowable  under  the  gen- 
eral equity  practice.86  Of  course  statutes  are  not  exclusive  and  con- 
fined to  the  grounds  enumerated  where  a  separate  ground  is  "in  all 
other  cases"  where  receivers  have  been  heretofore  appointed  by  the 
usages  of  courts  of  equity.  In  New  York,  the  statute  provides  that 
a  receiver  of  the  property  of  a  corporation  can  be  appointed  only  in 
actions  against  corporate  officers  for  misconduct,  actions  by  a  judg- 
ment creditor  to  sequestrate  the  corporate  property  after  execution 
returned  unsatisfied,  actions  to  dissolve  the  corporation,  actions  by 
the  attorney  general  to  annul  the  charter,  foreclosure  suits,  actions  to 
preserve  the  corporate  assets  where  there  is  no  corporate  officer  em- 
powered to  hold  the  assets,  and  in  special  proceedings  for  the  volun- 
tary dissolution  of  a  corporation ; 87  and  this  statute  has  been  held  to 
be  exclusive.88 


Wallace  Pub.  Co.,  101  Iowa  313,  323, 
38  L.  B.  A.  122,  03  Am.  St.  Rep.  389, 
70  N.  W.  216;  Dickerson  v.  Cass 
County  Bank,  95  Iowa  392,  64  N.  W. 
395. 

SS  Goshen  Woolen  Mills  v.  City  Nat. 
Bank,  150  Ind.  279,  49  N.  E.  154;  In- 
gram v.  Cincinnati,  F.  &  S.  E.  B.  Co., 
32  Ky.  L.  Bep.  849,  107  8.  W.  239, 
where  receiver  was  appointed  in  a 
personal  injury  suit  against  a  railroad 
company,  after  defendant  had  sold  all 
its  property  pending  the  suit,  and  the 
vendee  had  ceased  to  operate  more 
than  half  the  road  and  was  permitting 
it  to  deteriorate. 


MNew  Birmingham  Iron  &  Land 
Co.  v.  Blevens,  12  Tex.  Civ.  App.  410, 
34  S.  W.  828. 

W  Statutes  authorizing  the  appoint- 
ment of  receivers  and  designating  the 
grounds  therefor  are  construed  as  not 
withdrawing  the  ordinary  jurisdiction 
of  equity,  independently  of  statute, 
to  appoint  a  receiver.  Merrifield  v. 
Burrows,  153  111.  App.  523,  525. 

36  See  §  5241,  supra. 

97  General  Corp.  Law,  §306,  omit- 
ting application  by  regents  of  uni- 
versity as  unimportant. 

»8  Hastings  v.  Tousey,  121  N.  Y. 
App.  Div.  815,  106  N.  Y.  Supp.  639. 
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§5244.  Dissensions  or  disagreements  among  officers  or  stock- 
holders—In general.  It  is  a  settled  rule  that  minority  stockholders 
cannot  have  a  receiver  appointed  where  the  only  ground  is  differences 
as  to  the  internal  management  of  the  corporation,  where  the  acts  re- 
lied on  are  neither  ultra  vires  nor  fraudulent.39  So  dissension  among 
directors,  so  long  as  a  majority  of  them  control,  is  not  ground.40    If 


S9  United  States.  North  American 
Land  &  Timber  Co.  v.  Watkins,  109 
Fed.  101;  Hunt  v.  American  Grocery 
Co.,  80  Fed.  70. 

Alabama.  Little  Warrior  Coal  Co. 
v.  Hooper,  105  Ala.  665,  17  So.  118. 

Iowa.  Wallace  v.  Pierce- Wallace 
Pub.  Co.,  101  Iowa  313,  38  L.  B.  A. 
122,  63  Am.  St.  Rep.  389,  70  N.  W.  216. 

Kansaft  Inscho  v.  Mid-Continent 
Development  Co.,  94  Kan.  370,  Ann. 
Cas.  1917  B  546,  146  Pac.  1014;  Fluker 
v.  Emporia  City  By.  Co.,  48  Kan.  577, 
30  Pac.  18. 

Maryland.  Callaway  v. .  Powhatan 
Improvement  Co.  of  Baltimore  City, 
95  Md.  177,  52  Atl.  916. 

Washington.  Curtxes  v.  Dean  &  Cur- 
tiss,  85  Wash.  435,  148  Pac.  581. 

West  Virginia.  Smiley  v.  New 
Biver  Co.,  72  W.  Va.  221,  77  S.  B. 
976. 

Internal  dissensions  axe  not  a 
ground,  at  the  suit  of  stockholders, 
where  there  is  no  fraud,  illegality,  or 
conduct  that  is  ultra  vires.  Howeth 
v.  Coulbourne  Bros.  Co.,  115  Md.  107, 
80  Atl.  916. 

Mere  dissatisfaction  on  the  part  of 
the  minority  with  the  way  the  ma- 
jority are  running  the  corporation  is 
not,  of  itself,  ground  for  appointing  a 
receiver.  Indiana  Co-op.  Canal  Co. 
v.  Darling,  —  Tex.  Civ.  App.  — ,  185 
8.  W.  1039. 

Mere  dissatisfaction  of  minority 
stockholders  is  not  equivalent  to  cor- 
porate mismanagement  so  as  to  war- 
rant a  receiver.  Trahan  v.  Brous- 
sard  Cotton  Oil  Co.,  125  La.  785,  51 
So.  898. 

Difference  of  opinion  does  not  con- 


stitute gross  mismanagement  within 
the  Louisiana  statute.  North  Ameri- 
can Land  &  Timber  Co.  v.  Watkins, 
109  Fed.  101. 

Where  a  corporation  is  neither  in- 
solvent nor  in  imminent  danger  of  in- 
solvency, and  there  is  no  likelihood 
of  the  corporate  property  being  lost 
to  the  stockholders  or  creditors 
through  fraud  or  collusion  of  its  of- 
ficers or  through  mismanagement  or 
waste,  a  minority  are  not  entitled  to  a 
receiver  because  of  dissatisfaction 
with  the  corporate  management  by 
reason  of  certain  assessments  on  the 
stock.  Secord  v.  Wheeler  Gold  Min. 
Co.,  53  Wash.  620,  17  Ann.  Cas.  914, 
102  Pac.  654. 

The  fact  that  a  lumber  company 
shuts  down  its  sawmill,  although  it 
has  several  million  feet  of  lumber  in 
logs  waiting  to  be  sawed,  is  not 
ground  for  interference  by  appointing 
a  receiver  at  the  suit  of  minority 
shareholders,  where  the  present  oper- 
ation of  the  mill  is  considered  inad- 
visable from  a  financial  viewpoint,  by 
a  large  majority,  and  there  is  no  fraud. 
Bartow  Lumber  Co.  v.  Enwright,  131 
6a.  329,  62  S.  E.  233. 

A  fortiori,  controversies  and  dissen- 
sions relating  to  a  corporation  in 
which  they  are  interested  is  no  ground 
for  a  receiver  of  another  corporation 
in  which  the  dissenting  parties  each 
own  half  the  stock.  Wallace  v. 
Pierce-Wallace  Pub.  Co.,  101  Iowa  313, 
38  L.  B.  A.  122,  63  Am.  St.  Bep.  389, 
70  N.  W.  216. 

40  Inscho  v.  Mid-Continent  Develop- 
ment Co.,  94  Kan.  370,  Ann.  Cas.  1917 
B  546,  146  Pac.  1014. 
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the  corporation  is  solvent  and  in  a  prosperous  condition,  there  is  an 
added  reason  why  a  receiver  should  not  be  appointed  at  the  suit  of  a 
minority  stockholder  because  of  internal  dissensions.41  Tersely  stated, 
"mistakes,  inadvertence,  or  bad  policy,  if  honestly  pursued,  will  not 
warrant  the  appointment  of  a  receiver."48  Mere  difference  of  opinion 
as  to  the  conduct  of  the  corporate  business,  where  there  is  no  fraud, 
is  never  such  mismanagement  as  to  warrant  a  receiver.48 

All  of  this  is  merely  an  application  of  the  general  rule  governing 
the  rights  of  minority  stockholders,  that  the  majority  rule  and  that 
the  minority  cannot  interfere  where  there  is  merely  disagreement  as 
to  the  internal  conduct  and  affairs  of  the  corporation.44 

§  6245.  —  Deadlock  in  affairs  of  corporation.  A  receiver  is  prop- 
erly appointed  where  there  are  such  dissensions  in  the  governing  body, 
or  between  sets  of  stockholders  each  owning  an  equal  amount  of  stock,48 
that  it  is  impossible  to  carry  on  the  business  with  advantage  to  the 


Disagreement  among  the  directors 
to  the  proper  method  of  conduct- 
ing the  business  is  not  ground.  Edi- 
son v.  Edison  United  Phonograph  Co., 

52  N.  J.  Eq.  620,  29  Atl.  195. 
Disagreements  between  the  direc- 
tors as  to  whether  the  business  of  a 
mercantile  corporation  shall  be  con- 
ducted on  a  cash  basis  do  not  warrant 
the  appointment  of  a  receiver.  Jacobs 
v.  Jacobs  Mercantile  Co.,  37  Mont. 
321,  96  Pac.  723. 

A  receiver  will  not  be  appointed 
merely  because  two  of  the  nine  direc- 
tors believe  the  adoption  of  a  different 
cause  of  business  would  result  in 
larger  gains.  Edison  v.  Edison  United 
Phonograph  Co.,  52  N.  J.  Eq.  620,  29 
Atl.  195. 

*1  Inscho  v.  Mid-Continent  Develop- 
ment Co.,  94  Kan.  370,  Ann.  Cas.  1917 
B  546,  146  Pac.  1014. 

4t8ecord  v.  Wheeler  Gold  Min.  Co., 

53  Wash.  620,  17  Ann.  Cas.  914  with 
note,  102  Pac.  654. 

4*See,  for  example,  Hunt  v.  Ameri- 
can Grocery  Co.,  80  Fed.  70;  Bartow 
Lumber  Co.  v.  Enwright,  131  Ga.  329, 
62  a  E.  233. 

44  Chap.  41,  supra. 


45  United  States.  D.  A.  Tompkins 
&  Co.  v.  Catawba  Mills,  82  Fed.  780. 

District  of  Columbia.  Masters  v. 
Hartmann,  45  App.  Cas.  253,  deadlock 
among  directors. 

Idaho.  .  See  Gibbs  v.  Morgan,  9 
Idaho  100,  72  Pac.  733. 

Illinois.  Merrineld  v.  Burrows,  153 
111.  App.  523,  twa  factions  each  own- 
ing equal  amount  of  stock. 

Louisiana.  See  Brock  v.  Automobile 
Livery  &  Sales  Co.,  130  La.  404,  58 
So.  21. 

New  Jersey.  Sternberg  v.  Wolff, 
56  N.  J.  Eq.  389,  39  L.  R.  A.  762,  67 
Am.  St.  Rep.  494,  39  Atl.  397. 

England.  Featherstone  v.  Cooke,  I*. 
R.  16  Eq.  298. 

Compare  Wallace  v.  Pierce-Wallace 
Pub.  Co.,  101  Iowa  313,  38  L.  R.  A. 
122,  63  Am.  St.  Rep.  389,  70  N.  W. 
216. 

"In  such  a  case  the  court  will  in- 
terfere, but  only  for  a  limited  time, 
and  to  as  small  an  extent  as  pos- 
sible." Trade  Auxiliary  Co.  v.  Vick- 
ers,  L.  R.  16  Eq.  705. 

A  receiver  ie  properly  appointed 
where  there  are  two  sets  of  men  each 
claiming  to  be  the  board  of  directors, 
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parties  interested,  even  though  the  corporation  is  solvent,46  and  in 
such  a  case  it  has  been  held  that  the  court  may  go  so  far  as  to  dis- 
solve the  corporation.47  In  regard  to  a  deadlock  among  stockholders, 
each  faction  owning  half  the  stock,  it  has  been  held,  however,  that 
the  court  "should  not  interfere  by  a  receiver  for  the  purposes  of 
preservation  even,  unless  there  is  a  present  danger  to  the  interests  of 
the  stockholders,  consisting  of  a  serious  suspension  of  or  interference 
with  the  conduct  of  the  business,  and  a  threatened  depreciation  of  the 
value  of  the  assets  consequent  thereon,  which  may  be  met  and 
remedied  by  a  receiver.  In  other  words,  is  must  appear  in  this,  as  in 
all  other  cases,  that  the  appointment  of  a  receiver  will  serve  some 
beneficial  purpose  to  the  stockholders."48 

§5246.  BCsconduct  or  mismanagement  of  directors,  officers  or 
majority   stockholders.    Almost   invariably,   where    a   receiver  is 


both  of  the  sets  being  interested  ad- 
versely to  complainants  who  are  mi- 
nority stockholders,  and  the  boards 
being  involved  in  litigation  attacking 
the  integrity  and  existence  of  each 
other.  Jasper  Land  Go.  v.  Wallis,  123 
Ala.  652,  26  So.  659. 

If  directors  are  evenly  divided  and 
at  a  deadlock,  so  that  it  is  impossible 
to  do  any  business,  and  it  is  impos- 
sible to  hold  a  stockholders'  meeting 
te  elect  a  new  board,  a  receiver  should 
be  appointed  at  the  suit  of  stockhold- 
ers. Boyle  v.  Superior  Court  City  & 
County  of  San  Francisco,  —  Cal.  — , 
170  Pac.  1140. 

A  deadlock  between  interests  both 
of  which  own  half  the  stock,  where 
the  affairs  of  the  corporation  are  be- 
ing mismanaged  by  one  faction,  is 
ground.  Brock  v.  Automobile  Livery 
&  Sales  Co.,  130  La.  404,  58  So.  21. 

Where  a  corporation  is  not  in  active 
operation  and  its  capital  stock  is 
equally  divided  between  the  contend- 
ing factions,  a  receiver  may  be  ap- 
pointed to  take  charge  of  the  cor- 
porate property  left  after  a  fire  and 
to  receive  the  insurance  money.  Gibbs 
v.  Morgan,  9  Idaho  100,  72  Pac.  733. 

Where  the  holder  of  one-half  the 
stock  obtains  control  through  a  sub- 


servient board  of  trustees,  and  runs 
the  business  to  suit  himself  and  re- 
fuses the  other  owner  an  inspection 
of  the  books,  and  because  of  the  dead- 
lock no  new  directors  can  be  elected, 
a  receiver  is  properly  appointed. 
Booth e  v.  Summit  Coal  Min.  Co.,  55 
Wash.  167,  19  Ann.  Caa.  1255,  104 
Pac.  207,  where  statute  authorizes  a 
receiver  where  necessary  "to  secure 
ample  justice  to  the  parties." 

46  Jasper  Land  Co.  v.  Wallis,  123 
Ala.  652,  26  So.  659;  Boothe  v.  Sum- 
mit Coal  Min.  Co.,  55  Wash.  167,  19 
Ann.  Cas.  1255,  104  Pac.  207. 

47  State  v.  Oudin  &  Bergman  Fire 
Clay  Min.  &  Mfg.  Co.,  48  Wash.  196, 
93  Pac.  219. 

A  deadlock,  coupled  with  misman- 
agement on  the  part  of  interest  in 
office  in  voting  themselves  exorbitant 
salaries,  has  been  held,  in  Minnesota, 
not  only  ground  for  a  receiver  but 
also  a  ground  for  dissolution  of  the 
corporation  and  that  a  court  of  equity 
has  jurisdiction  to  dissolve  in  such  a 
case  independently  of  any  statute. 
Green  v.  National  Advertising  & 
Amusement  Co.,  137  Minn.  65,  162  N. 
W.  1056.  But  see,  as  to  dissolution, 
Chap.  64,  infra. 

48  Sternberg  v.  Wolff,  56  N.  J.  Bq. 
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applied  for  on  the  ground  of  misconduct  or  mismanagement  of  cor- 
porate officers  or  majority  stockholders,  the  complainant  or  complain- 
ants is  or  are  a  minority  stockholder  or  stockholders.  For  this  reason 
the  right  to  a  receiver  in  such  a  case  is  often  classified  as  relating  to 
the  right  of  a  minority  stockholder  to  the  appointment  of  a  receiver. 
However,  the  question  is  broader  than  the  rights  of  minority  stock- 
holders, since  sometimes  a  receiver  is  applied  for  on  this  ground  by 
a  creditor. 

The  first  question  is  whether  equity  has  inherent  jurisdiction  in 
any  such  a  case  to  appoint  a  receiver.  This  is  generally  answered  in 
the  affirmative,  at  least  where  there  is  fraud  or  gross  mismanage- 
ment.49 Secondly,  conceding  that  equity  has  inherent  jurisdiction, 
the  question  remains  whether  it  will  exercise  its  discretion  in  favor 
of  appointing  a  receiver  where  misconduct  or  mismanagement  of  cor- 
porate officers  or  majority  stockholders  is  relied  upon.  In  regard  to 
this  second  question,  it  must  be  kept  in  mind  that  the  particular  facts 
of  each  case  are  of  great  weight  and  are  to  a  considerable  extent  con- 
trolling. At  the  same  time,  it  is  believed  that  the  law,  at  least  in 
nearly  all  the  states,  may  be  reduced  to  a  few  more  or  less  well-settled 
rules,  as  follows : 

1.  Misconduct  or  mismanagement,  where  not  gross  or  fraudulent, 
is  not  a  ground  for  a  receiver,50  especially  if  there  are  one  or  more 
other  adequate  remedies,  as  is  usually  the  case,61  or  if  there  is  nothing 
to  show  that  the  company  or  others  have  sustained  any  loss  as  a 
result  of  the  allegedCpast  misconduct,52  or  where,  for  any  reason, 
a  receiver  is  not  necessary  to  protect  the  rights  of  the  complaining 
parties.55    This  includes  so-called  mismanagement  which  is  nothing 

555,  564,  42  Ail.  1078.    See  also  Ein-      creditors  or  stockholders.    Fenn  v.  W. 


stein  v.  Rosenfeld,  38  N.  J.  Eq.  309; 
Katz  v.  DeWolf,  151  Wis.  337,  Ann. 
Oas.  1914  B  237  with  note,  138  N. 
W.  1013,  where  receiver  before  trial 
refused  where  any  loss  could  be  com- 
pensated by  final  decree. 

49  See  §5214,  supra. 

WFeess  v.  Mechanics'  State  Bank, 
84  Kan.  828,  L.  R.  A.  1915  A  606,  115 
Pac.  563;  Secord  v.  Wheeler  Gold  Min. 
Co.,  53  Wash.  620,  17  Ann.  Gas.  914 
with  note,  102  Pac.  654. 

The  general  rule  is  that  mere  mis- 
conduct of  corporate  officers  is  not 
ground  for  a  receiver  unless  necessary 
to  preserve  the  property  or  rights  of 


M.  Ostrander,  132  N.  Y.  App.  Div. 
311,  116  N.  Y.  Supp.  1083. 

61  See  infra,  this  section. 

6*Semple  v.  Frisco  Land  Co.,  124 
La.  663,  50  So.  619,  failure  of  secre- 
tary to  keep  minutes  of  meeting;  Cal- 
laway v.  Powhatan  Improvement  Co. 
of  Baltimore  City,  95  Md.  177,  52 
Atl.  916,  failure  of  directors  to  hold 
monthly  meetings. 

M  Klein  v.  Independent  Brewing 
Ass'n,  231  111.  594,  83  N.  E.  434,  rev'g 
135  HI.  App.  234. 

Receiver  pendente  lite  will  not  be 
appointed,  even  in  case  of  fraud  and 
gross     mismanagement     of    directors 
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more  than  a  difference  of  opinion  between  the  "ins,"  as  represented 
by  the  majority,  and  the  "outs,"  as  represented  by  the  minority,** 
and  also  actual  mismanagement  where  not  fraudulent  and  where 
trivial  in  character  or  results.55 

2.  Mismanagement  or  misconduct  is  ground  for  a  receiver  where 
it  is  gross  or  fraudulent,  and  such  misconduct  or  mismanagement  af- 
fects the  substantial  rights  of  the  stockholders  or  creditors  so  as  to 
make  it  necessary  to  appoint  a  receiver  to  preserve  the  property  or 
the  rights  of  the  stockholders  or  creditors,56  and  there  is  no  other 


where  complainants  will  not  suffer 
irreparable  injury  by  waiting  until 
final  hearing.  Aldrich  v.  Union  Bag  & 
Paper  Co.,  81  N.  J.  Eq.  244,  87  Atl. 
65. 

•4  See  §5244,  supra. 

MMere  irregularities  on  the  part 
of  corporate  officers,  such  as  failure 
to  properly  keep  the  minutes,  or. the 
like,  is  not  a  ground.  Semplo  v.  Frisco 
Land  Co.,  124  La.  663,  50  So.  619. 

If  the  corporation  is  solvent,  a  mi- 
nority stockholder  cannot  obtain  a 
receiver  merely  because  of  mere  irreg- 
ularities of  corporate  officers  but 
there  must  be  "such  fraud,  wilfulness 
or  recklessness  in  their  management 
of  its  property  and  affairs, — such  flag- 
rant disregard  of  their  official  duty, — 
as  to  show  their  unfitness  to  control 
its  business,  and  to  establish  the  prob- 
ability of  serious  and  substantial  dis- 
aster or  of  ruin  to  the  corporate  enter- 
prise should  they  further  continue  in 
charge."  Carson  v.  Allegany  Win- 
dow Glass  Co.,  189  Fed.  791,  797. 

M  United  States.  Columbia  Nat. 
Sand  Dredging  Co.  v.  Washed  Bar 
Sand  Dredging  Co.,  136  Fed.  710; 
Aiken  v.  Colorado  River  Irrigation 
Co.,  72  Fed.  591. 

Idaho.  Hall  v.  Nieukirk,  12  Idaho 
33,  118  Am.  St  Rep.  188,  86  Pac.  485. 

Kentucky.  Graham  v.  McAdoo,  135 
Ky.  677,  123  a  W.  260. 

Louisiana.  Van  Vleet  v.  Evange- 
line Oil  Co.,  127  La.  919,  54  So,  286. 


Maine.  Pride  v.  Pride  Lumber  Co., 
109  Me.  462,  84  Atl.  989. 

Mississippi  Brent  v.  B.  E.  Brister 
Sawmill  Co.,  103  Miss.  876,  43  L.  R. 
A.  (N.  S.)  720,  Ann.  Cas.  1915  B  576, 
60  So.  1018. 

Nebraska.  Forrest  v.  Nebraska 
Hardware  Co.,  91  Neb.  735,  137  N. 
W.  839. 

Oklahoma.  Exchange  Bank  of  We- 
woka  v.  Bailey,  29  Okla.  246,  39  L.  R. 
A.  (N.  8.)  1032,  116  Pac.  812. 

But  see  Toomey  v.  First  Mortgage 
Trust  Co.,  —  Tex.  Civ.  App.  — ,  177 
S.  W.  539;  Continental  Trust  Co.  v. 
Cowart,  —  Tex.  Civ.  App.  — ,  173  S. 
W.  588;  People's  In  v.  Co.  v.  Craw- 
ford, —  Tex/ Civ.  App.  — ,  45  S.  W. 
738. 

This  is  on  the  theory  that  their 
acts  show  their  unfitness  to  control 
the  business  and  establish  the  prob- 
ability of  serious  and  substantial  dis- 
aster or  of  ruin  to  the  corporate  en- 
terprise should  they  continue  in 
charge.  Carson  v.  Allegany  Window 
Glass  Co.,  189  Fed.  791. 

Mismanagement,  where  the  corpo- 
rate property  is  thereby  put  in  danger 
of  being  lost  to  the  stockholders 
through  the  collusion  and  fraud  of 
its  officers  and  directors,  gives  the 
court  jurisdiction  to  appoint  a  re- 
ceiver. Haywood  v.  Lincoln  Lumber 
Co.,  64  Wis.  639,  26  N.  W.  184. 

Where  the  management  of  a  ma- 
jority stockholder  threatens  the  cor- 
poration with  insolvency,  and  he  has 
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adequate  remedy.07  For  instance,  misconduct  of  corporate  officers 
or  majority  stockholders  is  a  ground  where  it  is  evident  that  they  are 
trying  to  wreck  the  corporation  for  their  own  benefit,60  or  where  the 
mismanagement  is  evidenced  by  or  accompanied  with  conversion,  mis- 
appropriation or  diversion  of  corporate  funds  by  such  officers  or 
stockholders.69    A  receiver,  is  properly  appointed  in  such  a  case  even 


obtained  control  by  causing  stock  to 
be  issued  to  himself  without  payment 
or  consideration,  a  receiver  may  be 
appointed  at  the  instance  of  minority 
stockholders.  Kennedy  Drug  Go.  v. 
Keyes,  60  Wash.  337,  111  Pae.  175. 

The  Michigan  Supreme  Court  has 
even  gone  so  far  as  to  hold  that  not 
only  may  a  receiver  be  appointed 
where  the  corporation  has  utterly 
failed  of  its  purpose  because  of  fraud- 
ulent mismanagement  and  misappro- 
priation of  its  funds  but  that  the 
court  has  power  to  dissolve  the  cor- 
poration independently  of  any  statu- 
tory authority,  at  the  suit  of  a  mi- 
nority stockholder.  Miner  v.  Belle 
Isle  Ice  Co.,  93  Mich.  97,  17  L.  B.  A. 
412,  53  N.  W.  218. 

If  the  owners  of  a  majority  of  the 
stock,  through  the  corporate  officers, 
neglect  to  repair  a  turnpike  road,  so 
as  to  render  it  nonproductive,  it  has 
been  held  proper  to  appoint  a  receiver 
at  the  suit  of  minority  stockholders. 
Wayne  Pike  Co.  v.  Hammons,  129 
Ind.  368,  380,  27  N.  E.  487. 

57  See  §  5262,  infra. 

M  Cant  well  v.  Columbia  Lead  Co., 
199  Mo.  1,  97  S.  W.  167;  Morse  v. 
Metropolitan  S.  S.  Co.,  87  N.  J.  Eq. 
217,  100  Atl.  219;  Union  State  Bank 
of  Shawnee  v.  Mueller,  —  Okla.  — , 
172  Pac.  650. 

A  receiver  may  be  appointed  where 
majority  stockholders,  by  mismanage- 
ment, are  attempting  to  wreck  the  cor- 
poration, and  then  obtain  control  by 
buying  it  in.  Cantwell  v.  Columbia 
Lead  Co.,  199  Mo.  1,  97  S.  W.  167. 

A  receiver  may  be  appointed  in  an 
action  by  a  stockholder  against  the 


corporation  and  its  officers  for  an  ac- 
counting, to  conserve  the  property 
pending  the  accounting,  where  the 
majority  stockholders  are  attempting 
to  liquidate  and  freeze  out  the  mi- 
nority from  participation  in  the  pro- 
ceeds. Grout  v.  First  Nat.  Bank  of 
Grand  Junction,  48  Colo.  557,  21  Ann. 
Cas.  418,  111  Pac.  556. 

Minority  stockholders  may  have  a 
receiver  appointed  where  another  cor- 
poration controls  the  company  and  had 
adopted  a  fraudulent  policy  for  its 
own  benefit  which  would  soon  result 
in  ruin  for  the  dominated  company. 
Davis  v.  United  States  Elec.  Power  & 
Light  Co.,  77  Md.  35,  25  Atl.  982. 

A  receiver  may  be  appointed  at  the 
suit  of  minority  stockholders,  where 
officers  are  diverting  the  entire  busi- 
ness of  the  corporation  to  other  con- 
cerns in  which  they  are  interested, 
where  there  is  no  other  adequate  rem- 
edy. Ames  v.  Goldfield  Merger  Mines 
Co.,  227  Fed.  292;  Falfurrias  Immi- 
gration Co.  v.  Spielhagen,  61  Tex.  Civ. 
App.  Ill,  129  S.  W.  164. 

59  In  re  Lewis,  52  Kan.  660,  35  Pac. 
287;  Forrest  v.  Nebraska  Hardware 
Co.,  91  Neb.  735,  137  N.  W.  839;  Morse 
v.  Metropolitan  S.  S.  Co.,  87  N.  J.  Eq. 
217,  100  Atl.  219. 

Where  an  insurance  company  has 
abandoned  its  business,  and  its  man- 
agers have  distributed  its  assets  by 
voting  unreasonable  salaries  and  back 
pay  to  themselves  as  officers,  a  stock- 
holder may  obtain  a  receiver.  Treat 
v.  Pennsylvania  Mut.  Life  Ins.  Co., 
203  Pa.  21,  52  Atl.  60. 

Misapplication  of  the  funds  of  an 
insolvent   company   by   corporate   of- 
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though  the  corporation  is  solvent,90  although  ordinarily  such  misman- 


ficers,  in  paying  some  creditors  in  full 
and  refusing  to  pay  others  holding 
claims  of  equal  rank,  is  ground.  The 
Anvil  v.  Savery,  116  Ga.  321,  42  S. 
£.  495. 

A  receiver  may  be  appointed  for  an 
insolvent  bucket  shop  purporting  to 
do  the  business  of  a  legitimate  stock- 
broker, at  the  instance  of  a  customer 
having  no  knowledge  of  the  fraud, 
where  the  officers  are  converting  the 
property  to  their  own  use,  in  an  action 
for  an  accounting.  Weiss  v.  Haight 
&  Freese  Co.,  148  Fed.  399. 

Collusion  between  majority  stock- 
holders to  unfairly  deal  with  a  mi- 
nority stockholder  for  the  purpose  of 
preventing  him  from  receiving  his 
just  share  of  the  profits  of  the  busi- 
ness by  dismissing  him  from  office  and 
by  absorbing  the.  profits  of  the  busi- 
ness, in  large  and  increased  salaries 
appropriated  to  themselves,  is  a 
ground  at  the  suit  of  a  minority  stock- 
holder. Hampton  v.  Buchanan,  51 
Wash.   155,  98  Pac.  374. 

Minority  stockholders,  or  any  of 
them,  are  entitled  to  an  injunction 
or,  if  necessary,  the  appointment  of 
a  receiver  where  the  board  of  direc- 
tors who  are  the  majority  stockholders 
are  managing  the  corporation  for  their 
own  benefit  and  diverting  its  funds 
and  income  to  themselves.  Columbia 
Nat.  Sand  Dredging  Co.  v.  Washed 
Bar  Sand  Dredging  Co.,  .136  Fed.  710. 

Fraudulent  mismanagement  by  the 
officers  and  majority  stockholders, 
coupled  with  conversion  of  corporate 
property  to  their  individual  use,  is 
a  ground  at  the  suit  of  minority  stock- 
holders. Ponca  Mill  Co.  v.  Mikesell, 
55  Neb.  98,  75  N.  W.  46. 

When  a  corporation  ceases  to  act, 
and  the  president  and  principal  stock- 
holders assume  to  use  the  property  as 
their  own,  creditors  are  entitled  to 
come  into  a  court  of  equity  and  ask 


for  and  obtain  the  appointment  of  a 
receiver.  Conro  v.  Gray,  4  How.  Pr. 
(N.  Y.)  166. 

Retention  by  corporate  officers,  with- 
out cause,  of  a  dividend  declared,  is 
gross  mismanagement  such  as  to  au- 
thorize a  receiver,  on  the  application 
of  a  minority  stockholder,  under  the 
Louisiana  statute.  Varnado  v.  Banner 
Cotton  Oil  Co.,  126  La.  590,  52  So. 
777. 

Moreover,  by  statute  in  some  states, 
a  receiver  may  be  appointed  to  com- 
pel payment  by  any  of  the  corporate 
officers  of  any  money,  or  the  value 
of  any  property,  wrongfully  diverted 
to  their  individual  use.  Glover  v. 
St.  Louis  Mut.  Bond  Inv.  Co.,  138 
Mo.  408,  416,  40  S.  W.  110. 

On  the  other  hand,  trivial  misdeeds 
of  corporate  officers  in  dealing  with 
the  corporate  property,  whereby  assets 
amounting  to  only  a  few  dollars  are 
misappropriated,  does  not  authorize 
the  appointment  of  a  receiver.  Jacobs 
v.  Jacobs  Mercantile  Co.,  37  Mont. 
321,  96  Pac.  723. 

60  Brent  v.  B.  £.  Brister  Sawmill 
Co.,  103  Miss.  876,  43  L.  B.  A.  (N. 
S.)  720,  Ann.  Cas.  1915  B  576  with 
note,  60  So.  1018;  Ashton  v.  Penfield, 
233  Mo.  391,'  135  S.  W.  938;  Cant- 
well  v.  Lead  Co.,  199  Mo.  1,  97  S.  W. 
167. 

Fraud  on  the  part  of  majority  stock- 
holders, even  where  the  corporation 
is  solvent,  is  ground  if  there  is  no 
other  adequate  remedy.  Bates  v. 
Werries,  198  Mo.  App.  209,  199  S.  W. 
758. 

Temporary  receiver  may  be  ap- 
pointed although  the  corporation  is 
entirely  solvent,  in  case  of  misman- 
agement or  fraud.  Columbia  Nat. 
Sand  Dredging  Co.  v.  Washed  Bar 
Sand  Dredging  Co.,  136  Fed.  710; 
Adams  v.  Farmers'  Nat.  Bank,  167 
Ky.  506,  180  S.  W.  807. 
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agement  has  resulted  in  insolvency  before  the  application  for  a  re- 
ceiver, and  it  has  been  said  that  it  is  only  in  rare  cases  that  a  receiver 
will  be  appointed  when  the  corporation  is  solvent.61  However,  if  the 
corporation  is  solvent,  but  is  in  danger  of  becoming  insolvent  because 
of  such  mismanagement,  and  there  is  no  other  adequate  remedy  by 
injunction  or  otherwise,  no  good  reason  is  apparent  why  a  receiver 
should  not  be  appointed.88  In  any  event,  the  fraud  or  mismanage- 
ment relied  upon  must  clearly  appear.68 

3.  Misconduct,  or  mismanagement  ought  not  to  be  ground  for  a 
receiver  where  there  are  one  or  more  other  adequate  remedies,  and 
the  courts  so  hold  where  the  question  has  been  squarely  presented  to 
them.64 


Threatened  insolvency  coupled  with 
illegal  and  fraudulent  acts  of  the  di- 
rectors is  a  ground.  Glover  v.  Manila 
Gold  Mining  ft  Milling  Co.,  19  S.  D. 
559,  104  N.  W.  261. 

Bad  faith  on  the  part  of  corporate 
officers  causing  imminent  danger  of 
insolvency  is  a  ground  at  the  suit  of 
creditors,  under  the  Washington  stat- 
ute. Kelso  v.  American  Investment 
ft  Improvement  Co.,  50  Wash.  381,  97 
Pac.  294. 

However,  it  is  no  ground  that  the 
president  fraudulently  permitted  a  de- 
fault judgment  against  the  corpora- 
tion unless  it  is  shown  that  a  defense 
would  have  been  successful.  Peat- 
man v.  Centerville  Light,  Heat  & 
Power  Co.,  100  Iowa  245,  69  N.  W. 
541. 

*l  Thoroughgood  v.  Georgetown  Wa- 
ter Co.,  9  Del.  Ch.  84,  77  Atl.  720. 

«•  Hall  v.  Nieukirk,  12  Idaho  33, 
118  Am.  St.  Bep.  188,  85  Pac.  485; 
Davis  v.  United  States  Elec.  Power  ft 
Light  Co.,  77  Md.  35,  25  Atl.  982; 
Kennedy  Drug  Co.  v.  Keyes,  60  Wash. 
337,  111  Pac.  175. 

Mismanagement  on  the  part  of  ma- 
jority stockholders,  threatening  the 
corporation  with  insolvency,  including 
the  illegal  voting  of  salaries,  is  ground 
for  a  receiver  at  the  suit  of  minority 
stockholders.      Van    Horn    v.    New 


Western  Shingle  Co.,  54  Wash.   117, 
103  Pac.  42. 

63  See  Henderson  v.  Tillamook  Hotel 
Co.,  76  Ore.  379,  149  Pac.  473,  148  Pac. 
57,  hotel  company. 

64  See  §  5262,  infra,  as  to  existence 
of  other  remedy  as  ground  for  refus- 
ing a  receiver. 

Beceiver  was  denied  in  Mason  v. 
Supreme  Court  Equitable  League  of 
Baltimore  City,  77  Md.  483,  39  Am. 
St.  Bep.  433,  27  Atl.  171,  on  ground, 
at  least  in  part,  that  there  was  a 
remedy  by  injunction. 

It  is  submitted  that  if  the  rule  that 
a  receiver  will  not  be  appointed  if 
there  is  any  other  adequate  remedy, 
is  strictly  observed  and  enforced,  a  re- 
ceiver will,  on  the  ground  of  mis- 
management by  corporate  officials, 
be  refused  more  often  than  at  present. 
In  many  cases  a  receiver  has  been  ap- 
pointed in  such  a  ease,  notwithstand- 
ing it  would  seem  that  there  was  one 
or  more  other  adequate  remedies.  It 
was  said  in  one  case  where  acts  of 
the  majority  stockholder,  who  was 
also  president,  were  objected  to,  and 
he  was  financially  sound,  that  if  he 
as  an  officer  of  the  corporation  ob- 
tained property  of  the  corporation 
without  giving  a  fair  equivalent  there- 
for the  eourt  has  power  to  order  him 
to  reconvey;  if  he  fraudulently  sold 
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§5247.  Lack  of  governing  officers.  A  receiver  should  be  ap- 
pointed, ordinarily,  on  the  application  of  a  proper  person,  where 
there  is  an  absence  of  governing  officers  necessary  to  conduct  the 
business,  resulting  from  neglect  to  appoint  or  elect  officers  or  from 
other  causes.65  For  instance,  where  directors,  who  had  been  guilty 
of  fraud,  all  abandon  the  corporation  and  a  majority  of  them  are  in 
jail,  and  a  removal  of  the  directors  by  a  vote  of  the  stockholders  is 
impractical,  a  receiver  may  be  appointed  at  the  instance  of  a  stock- 
holder in  a  suit  to  remove  the  directors  and  cancel  fraudulent  stock.60 

Moreover,  it  is  a  statutory  ground  in  some  states  that  there  is  no 
corporate  officer  empowered  to  hold  the  corporate  assets.67  However, 
it  has  been  held  that  the  provision  of  the  New  York  statute  authoriz- 

his  property  to  the  corporation  and      Shipbuilding  Co.  v.  Conklin,  126  Fed. 


executed  a  mortgage  in  part  payment 
therefor,  the  court  has  power  to  or- 
der the  conveyance  set  aside  and  the 
mortgage  cancelled;  if  he  paid  himself 
an  excessive  salary,  the  court  has 
power  to  make  him  account  for  what- 
ever the  excess  may  be  over  a  just 
and  fair  remuneration  for  his  serv- 
ices; if  he  absorbed  the  profits  of  the 
company,  the  court  may  make  him 
disgorge;  if  he  has  failed  to  account, 
an  accounting  may  be  required  and 
enforced.  Miller  v.  Kitchen,  73  Neb: 
711,  716,  103  N.  W.  297. 

66  Sheridan  Brick  Works  v.  Marion 
Trust  Co.,  157  Ind.  292,  87  Am.  St. 
Bep.  207,  61  N.  B.  666;  Brown  v. 
Union  Ins.  Co.,  3  La.  Ann.  177;  Law- 
rence v.  Greenwich  Fire  Ins.  Co.,  1 
Paige  (N.  Y.)  587;  Conro  v.  Gray,  4 
How.  Pr.  (N.  Y.)  166.  See  also  Dob- 
son  v.  Simonton,  78  N.  C.  63. 

If  there  is  no  board  of  directors 
competent  to  act,  a  receiver  may  be 
appointed.  Posselt  v.  D'Espard,  87 
N.  J.  Eq.  674,  101  Atl.  178,  where 
stock  of  company  was  entirely  owned 
in  Germany,  and  after  outbreak  of 
war  in  1914,  the  two  American  direc- 
tors ousted  the  remaining  German  di- 
rectors, the  other  two  German  direc- 
tors being  in  Germany. 

Want  of  officers  or  abdication  of 
their  powers  is  ground.    United  States 


132;  Lawrence  v.  Greenwich  Fire  Ins. 
Co.,  1  Paige  (N.  Y.)  587. 

Where  a  corporation  has  been  out 
of  business  for  many  years,  there  are 
no  officers  in  existence,  and  no  or- 
ganization has  been  maintained,  a 
stockholder  may  obtain  a  receiver  al- 
though it  would  seem  that  a  suit  for 
a  dissolution  would  be  the  more  or- 
derly remedy.  Greenleaf  v.  Land  & 
Lumber  Co.,  146  «N.  C.  505,  60  S.  E. 
424. 

But  the  fact  that,  because  of  the 
absence  of  certain  of  the  officers,  there 
is  no  one  with  authority  to  expend 
the  income  of  a  water  company  for 
necessary  repairs,  without  which  the 
plant  will  greatly  deteriorate  in  value, 
to  the  loss  of  the  creditors  and  stock- 
holders, is  not  ground  for  a  receiver 
where  the  income  is  largely  in  ex- 
cess of  the  operating  expenses  and 
there  is  no  showing  of  Ukelihood  of 
injury  to  the  community  in  which  the 
plant  is  located.  Thoroughgood  v. 
Georgetown  Water  Co.,  9  Del.  Ch.  84, 
77  Atl.  720. 

66  California  Fruit  Growers'  Ass'n 
of  Los  Angeles  v.  Superior  Court  of 
Los  Angeles  County,  8  Cal.  App.  711, 
97  Pac.  769. 

67Ehret  v.  George  Bingler  &  Co., 
70  N.  Y.  Misc.  627,  129  N.  Y.  Supp. 
546. 


8874 


Ch.63] 


Receivers 


[§  5250 


ing  a  receiver  to  preserve  the  assets  of  a  corporation  having  no  officer 
empowered  to  hold  such  assets,  does  not  warrant  a  receiver  where 
all  the  officers  resign  merely  for  the  purpose  of  obtaining  a  receiver 
pursuant  to  such  statute.68 

§5248.  Abandonment  or  cessation  of  business.  Where  a  cor- 
poration has  been  dissolved,  either  voluntarily  or  involuntarily,  equity 
has  jurisdiction  to  appoint  a  receiver,  unless  other  methods  of 
winding  up  the  business  are  prescribed  by  statute.80  On  the  other 
hand,  mere  cessation  of  business  is  not  a  ground,70  unless  conditions 
are  such  that  it  is  evident  that  business  cannot  or  will  not  ever  be  re- 
sumed, or  that  the  corporation  is  also  insolvent,  or  that  there  are  no 
corporate  officers,71  or  that  there  is  a  deadlock  which  prevents  busi- 
ness until  the  deadlock  is  removed,78  or  other  material  facts  exist,  and 
a  receiver  is  necessary  for  the  protection  of  interested  parties.78 

§  5249.  Losing  business.  Independently  of  statute,  the  mere  fact 
that  the  business  has  been  conducted  at  a  loss  for  a  period  of  time 
prior  to  the  institution  of  the  suit  is  not  ground  for  a  receiver.74  In 
New  Jersey,  however,  by  an  amendment  of  the  statute  in  1912,  a  re- 
ceiver may  be  appointed,  at  the  suit  of  any  creditor  or  stockholder, 
not  only  when  the  corporation  is  insolvent  or  has  suspended  its  or- 
dinary business  for  want  of  funds,  but  also  if  "its  business  has 
been  and  is  being  conducted  at  a  great  loss  and  greatly  prejudicial 
to  the  interest  of  its  creditors  or  stockholders.' ' w 

§5250.  Insolvency— In  general.  Insolvency  is  often  expressly 
made  a  ground  for  a  receiver  by  statute.78    However,  it  is  generally 


etZeltner  v.  Henry  Zeltner  Brew- 
ing Co.,  174  N.  Y.  247,  95  Am.  St. 
Bep.  574,  66  N.  E.  810,  aff  'g  79  N.  Y. 
App.  Div.  136,  80  N.  Y.  Supp.  338. 

••See  chapter  on  Dissolution,  infra. 

70  Clark  v.  National  Linseed  Oil 
Co.,  105  Fed.  787.  Compare  Consoli- 
dated Tank-Line  Co.  v.  Kansas  City 
Varnish  Co.,  43  Fed.  204,  where  as- 
signment for  benefit  of  creditors  had 
been  made  and  trustee  had  taken  pos- 
session. 

71  See  §5247,  supra. 
7B8ee  §5245,  supra. 

7S  Failure  for  a  long  time  to  trans- 
act corporate  business,  and  the  ceas- 
ing of  the  corporate  officers  to  act, 
ig  ground.     Aiken  v.  Colorado  River 


Irrigation  Co.,  72  Fed.  591. 

TlCurtiss  v.  Dean  &  Curtiss,  85 
Wash.  435,  148  Pac.  581. 

The  mere  fact  that  the  business  of 
a  corporation  has  not  been  prosper- 
ous, especially  in  the  first  year  of 
the  business,  affords  no  ground  for 
the  appointment  of  a  receiver,  par- 
ticularly when  the  complainant  is 
partly  responsible  therefor.  Von 
Schlemmer  v.  Keystone  Life  Ins.  Co., 
121  La.  987,  46  So.  991. 

76  Shaw  v.  Standard  Piano  Co.,  86 
N.  J.  Eq.  137,  97  Atl.  281;  Bull  v. 
International  Power  Co.,  84  N.  J.  Eq. 
209,  93  Atl.  86. 

76  Parsons  v.  Monroe  Mfg.  Co.,  4  N. 
J.  Eq.  187;  Oakley  v.  Paterson  Bank, 
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held  that  insolvency  alone  and  of  itself  is  not  sufficient  ground  for 
the  appointment  of  a  receiver,77  and  this  is  so  in  some  states  where 
insolvency  is  expressly  made  a  ground  for  a  receiver  by  statute,7*  but 
in  other  states  where  insolvency  is,  by  statute,  made  a  ground  for  a 
receiver,  it  is  held  that  insolvency  alone  is  ground.79    What  is  or- 

2  N.  J.  Eq.  173;  Headley  v.  Ocean  City      town  Water  Co.,  9  Del.  Ch.  84,  77  Atl. 


Improvement  Ass'n  (N.  J.  Ch.),  10 
Atl.  471;  Gates  v.  McGee,  15  8.  D. 
247,  88  N.  W.  115;  Abilene  Inde- 
pendent Telephone  &  Telegraph  Co. 
v.  Southwestern  Telegraph  &  Tele- 
phone Co.,  —  Tex.  Civ.  App.  — ,  185 
S.  W.  356.  See  Bawnsley  v.  Trenton 
Mut.  Life  Ins.  Co.,  9  N.  J.  Eq.  347. 
And  see  §  5241,  supra. 

But  appointment  of  receiver,  is  dis- 
cretionary even  when  a  corporation 
is  solvent.  Nichols  v.  Perry  Patent 
Arm  Co.,  11  N.  J.  Eq.  126. 

Statutes  in  some  states  authorize 
the  appointment  of  a  receiver  if  the 
assets  are  less  than  three-fourths  of 
the  liabilities.  Stedman  v.  American 
Mut.  Life  Ins.  Co.,  45  Conn.  377. 

The  Delaware  statute  making  in- 
solvency a  ground  for  a  receiver,  but 
providing  that  it  shall  not  apply  to 
a  corporation  for  a  public  improve- 
ment, is  not  applicable  to  a  water 
company  furnishing  water  both  to  the 
inhabitants  and  to  the  municipality 
for  municipal  purposes  including  fire 
plugs.  Thoroughgood  v.  Georgetown 
Water  Co.,  9  Del.  Ch.  84,  77  Atl.  720. 

77  United  States.  Worth  Mfg.  Co. 
v.  Bingham,  116  Fed.  785;  Trust  & 
Deposit  Co.  of  Onondaga  v.  Spartan- 
burg Water  Works  Co.,  91  Fed.  324; 
McGeorge  v.  Big  Stone  Gap  Improve- 
ment Co.,  57  Fed.  262.  But  see  Buck 
v.  Piedmont  &  Arlington  Life  Ins. 
Co.,  4  Fed.  849,  where  insolvency  of 
life  insurance  company  held  per  se 
proof  of  fraud. 

California.  Hobson  v.  Pacific  States 
Mercantile  Co.,  5  Cal.  App.  94,  89  Pac. 
866. 

Delaware.   Thoroughgood  v.  George- 


720. 

Kentucky.  Bider  v.  John  G.  Delker 
&  Sons  Co.,  145  Ky.  634,  39  L.  R.  A. 
(N.  S.)   1007,  140  S.  W.  1011. 

Massachusetts.  Pond  v.  Framing- 
ham  &  L.  B.  Co.,  130  Mass.  194. 

Michigan.  Fuller  v.  McCormick,  156 
Mich.  518,  121  N.  W.  280. 

Montana.  Foreell  v.  Pittsburg  & 
M.  Copper  Co.,  42  Mont.  412,  113  Pac. 
479. 

New  York.  Denike  v.  New  York  So 
B.  Lime  &  Cement  Co.,  80  N.  Y.  599. 

Texas.  Continental  Trust  Co.  v. 
Brown,  —  Tex.  Civ.  App.  --,  179  S. 
W.  939. 

In  the  absence  of  statute,  it  is  no 
ground  for  a  receiver  that  the  corpo- 
ration is  not  prosperous  nor  that  its 
liabilities  are  greater  than  its  assets. 
Murray  v.  Superior  Court,  129  Cal. 
628,  62  Pac.  191. 

Insolvency  alone  does  not  warrant 
a  receiver  unless  loss  will  ensue  to 
the  parties  in  interest  if  the  company 
continues  in  the  management  of  its 
affairs.  McGeorge  v.  Big  Stone  Gap 
Improvement  Co.,  57  Fed.  262,  271. 

78  Prudential  Securities  Co.  v.  Three 
Forks,  H.  &  M.  Val.  B.  Co.,  49  Mont. 
567,  144  Pac.  158. 

Insolvency,  although  made  a  ground 
for  a  receiver  by  statute,  ie  not,  of 
itself,  ground,  although  if  depreciation 
and  loss  are  sure  to  follow  because  of 
the  insolvency,  then  there  is  ground. 
Waggy  v.  Jane  Lew  Lumber  Co.,  69 
W.  Va.  666,  72  S.  E.  778. 

TOOleson  v.  Bank  of  Tacoma,  15 
Wash.  148,  45  Pac.  734.  See  Saxon  v. 
Southwestern  Brick  &  Tile  Mfg.  Co., 
113   La.    637,   37   So.   540;    Shaw   v. 
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dinarily  meant  by  these  holdings  that  insolvency,  alone  and  of  itself 
is  not  ground  for  a  receiver,  is  that,  since  a  receivership  can  only  be 
granted  as  incidental  relief,  according  to  the  general  rule,80  a  re- 
ceiver cannot  be  appointed  in  case  of  insolvency  where  no  other  relief 
is  sought,81  even  where  insolvency  is  made  a  ground  for  a  receiver 
by  statute.8*  This  reason  applies  where  a  receiver  is  asked  for  by  a 
stockholder.  Other  reasons  exist  where  a  creditor  seeks  a  receiver- 
ship. Thus,  "the  reason  why  the  mere  insolvency  of  the  corporation 
is  not  enough  to  authorize  the  appointment  of  a  receiver/ '  it  has 
been  said,  is  because  "it  may  be  to  the  best  interests  of  the  creditors 
that  its  business  should  continue,  and  its  financial  embarrassment 
will  not  necessarily  prevent  that  result.' ' M  Insolvency  alone  is  held 
not  a  ground  for  a  receiver,  in  some  states,  on  the  theory  that  the  in- 
solvent law  of  the  state  affords  a  complete  remedy.84  Insolvency, 
although  expressly  made  a  ground  for  a  receiver  by  statute,  does  not 
warrant  the  appointment  of  a  receiver,  at  the  suit  of  a  creditor,  where 
no  necessity  therefor  exists.85 

The  Federal  Bankruptcy  Act  does  not  preclude  the  appointment 
of  a  receiver  by  a  state  court  where  a  corporation  is  insolvent.86  In 
Maine,  however,  the  statute  authorizing  the  appointment  of  a  receiver 
for  an  insolvent  corporation  is  held  to  be  in  effect  an  insolvent  law 
so  as  to  be  suspended  by  the  National  Bankruptcy  Act.87 

§5251.  — Imminent  danger  of  insolvency.  By  statute  in  some 
states  a  receiver  may  be  appointed  where  a  corporation  is  in  imminent 

Standard  Piano  Co.,  86  N.  J.  Eq.  137,  v.  Firsrt  Mortgage  Trust  Co.,  —  Tex. 

97  Atl.  281.  Civ.  App.  — ,  177  S.  W.  539;  Williams 

83  See  §  5222,  supra.  v.  Watt,  —  Tex.  Civ.  App.  — ,  171  S. 

81  For    illustration,    see   Murray    v.  W.  266. 

Superior  Court,  129  Cal.  628,  62  Pae.  83  Doe  v.  Northwest  Coal  &  Trans- 

191;  McNary  v.  Bush,  35  Ore.  114,  56  portation   Co.,  64  Fed.   928. 

Pac.  646.  84  Falmouth  Nat.  Bank  v.  Cape  Cod 

82  French  Bank   Case,  53   Cal.  495,  Ship  Canal  Co.,   166  Mass.  550,  569, 
563;    Hour  ton    &    B.    V.    By.    Co.,    v.  44  N.  E.  617. 

Hughes,   —    Tex.    Civ.   App.   — ,    182  86  O'Neill  v.  Yellowstone  Irrigation 

8.  W.  23;  Espuela  Land  &  Cattle  Co.  Dist.,  44  Mont.  492,  121  Pac.  283. 

v.  Bindle,  5  Tex.  Civ.  App.  18,  23  S.  86  Murphy    v.    Penniman,    105    Md. 

W.  819.  452,  121  Am.  St.  Rep.  583,  66  Atl.  282. 

Mere  insolvency,  although  made  a  87  Moody    v.    Port    Clyde    Develop- 

ground  for  a  receiver  by  statute,  is  ment  Co.,  102  Me.   365,  66  Atl.  967. 

not  a   ground,  in  favor   of  a  stock-  Compare,   however,   Carter,   Carter   & 

holder,  unless  there  is  also  a  cause  of  Meigs  Co.  v.  Stewart  Drug  Co.,  115 

action   against   the   corporation  inde-  Me.  289,  98  Atl.  809. 
\  endently  of  the  receivership.  Toomey 
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dctager  of  insolvency.88  Grave  danger  of  insolvency,  coupled  with 
reasonable  certainty  that  unless  a  receiver  is  appointed  the  corporate 
assets  will  be  speedily  dissipated,  is  ground.8*  A  receiver  may  be 
appointed,  it  has  been  held,  to  facilitate  a  sale  of  the  corporate  prop- 
erty desired  by  over  ninety-nine  per  cent  of  the  stockholders,  where 
one  stockholder  holds  up  the  sale  and  threatens  to  destroy  the  com- 
pany by  obtaining  a  forfeiture  of  the  charter  or  by  making  the  ques- 
tion a  political  issue,  on  the  theory  that  the  corporation  is  threatened 
with  disaster.90 

§  5252.  —  Insolvency  coupled  with  other  facta.  Even  if  insolvency 
alone  is  not  ground  for  a  receiver,  other  facts  may  exist  which,  to- 
gether with  the  insolvency,  warrant  the  appointment  of  a  receiver.91 
Thus,  at  least  in  some  states,  creditors  may  obtain  a  receiver  in  case 
of  insolvency  where  necessary  to  prevent  impending  depreciation  and 
loss  from  insolvency  so  hopeless  that  the  corporation  cannot  continue 


W  Thayer  y.  Kinder,  45  Ind.  App. 
Ill,  90  N.  £.  323,  89  N.  £.  408; 
Chisolm  y.  Carolina  Agency  Co.,  88  8. 
C.  438,  70  8.  E.  1035;  Hart-Parr  Go. 
v.  Alvin-Japanese  Nursery  Co.,  —  Tex. 
Civ.  App.  — ,  179  8.  W.  697. 

89Bipy  y.  Red  water  Lumber  Co.,  43 
Tex.  Civ.  App.  311,  106  8.  W.  474. 

90  Guthrie  v.  Areata,  101  Fed.  338, 
aff'd  109  Fed.  1058. 

91  The  fact  that  a  company  engaged 
in  canning  salmon  is  probably  insol- 
vent, that  complainant  has  a  mort- 
gage on  all  its  property,  and  that 
other  creditors  have  sued  the  com- 
pany, warrants  a  receiver  to  continue 
the  business  through  the  canning  sea- 
son, where  in  the  interest  of  all  par- 
ties. Pacific  Northwest  Packing  Co. 
v.  Allen,  109  Fed.  515. 

Insolvency  and  a  practical  abandon- 
ment of  the  corporate  property  is 
ground  for  dissolution  at  the  suit  of 
a  creditor.  American  Lumber  Co.  v. 
Day  Brick  &  Lumber  Co.,  138  La.  1, 
69  So.  853. 

Insolvency  coupled  with  fraud  of 
those  in  control  of  the  company  is 
ground.    Bridgeport  Development  Co. 


v.  Tritsch,  110  Ala.  274,  20  So.  16. 

Insolvency  plus  mismanagement 
and  fraud  is  ground.  Northwestern 
Nat.  Bank  of  Minneapolis  v.  Mickel- 
son-Shapiro  Co.,  134  Minn.  422,  159 
N.  W.  948. 

Gross  mismanagement,  where  the 
corporation  is  insolvent,  is  ground. 
Exchange  Bank  of  Wewoka  v.  Bailey, 
29  Okla.  246,  39  L.  B.  A.  (N.  S.)  1032, 
116  Pac.  812. 

Insolvency  produced  by  the  gross 
mismanagement  of  its  officers  is 
ground.  United  States  Shipbuilding 
Co.  v.  Conklin,  126  Fed.  132;  Worth 
Mfg.  Co.  v.  Bingham,  116  Fed.  785. 

Insolvency  coupled  with  diversion 
of  a  large  part  of  the  assets  by  cor- 
porate officers  is  ground.  Supreme 
Sitting  Order  of  Iron  Hall  v.  Baker, 
134  Ind.  293,  20  L.  R.  A.  210,  33  N. 
£.  1128. 

A  receiver  pendente  lite  may  be 
appointed  where  a  corporation  is  in- 
solvent and  has  ceased  to  be  a  going 
concern,  and  where  mismanagement 
and  fraud  is  alleged.  Carpenter  v. 
Landman,  192  Mich.  544,  159  N.  W. 
322. 
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in  business.91  While  insolvency  alone  is  not  ground  for  a  receiver, 
"yet  when  it  clearly  appears  that,  on  account  of  such  insolvency  and 
the  misconduct  of  its  officers,  the  corporation  is  no  longer  able  to 
proceed  with  its  business,  or  its  assets  are  in  process  of  being  fraudu- 
lently misapplied  to  the  injury  of  creditors,  who  are  without  other 
adequate  means  of  relief,  it  becomes  the  duty  of  the  court  to  appoint 
a  receiver."99  Ordinarily  a  receiver  should  be  appointed  where  in- 
solvency is  shown  and  it  is  made  to  appear  that  there  is  danger  that 
the  assets  will  be  misappropriated  or  wasted.04  So  where  it  appears 
that  it  is  to  the  advantage  of  creditors  and  stockholders  that  an  in- 
solvent railway  corporation  be  continued  as  a  going  concern,  and  the 
corporate  property  would  be  dissipated  by  threatened  suits,  the 
federal  court  in  the  exercise  of  its  chancery  powers  may  appoint  a 
receiver  for  the  corporation  where  the  exercise  of  its  powers  in  such 
respect  has  been  properly  invoked  by  a  stockholder.**  A  lessor  is  en- 
titled to  a  receiver  for  the  lessee  corporation  where  it  is  insolvent,  a 
large  amount  of  royalty  is  unpaid,  and  the  lease  gives  the  lessor  a  lien 
on  the  lease  and  personal  property  to  secure  the  royalties,  to  prevent 
the  property  from  being  scattered  and  dissipated  by  creditors  acquir- 
ing subsequent  liens  by  attachment  and  otherwise.96  In  a  Missouri 
case  it  was  held  that  a  receiver  was  properly  appointed  at  the  suit  of 
certain  stockholders  where  the  corporation  was  insolvent,  the  directors 
had  not  met  for  over  a  year  and  had  failed  to  make  any  provision 
for  the  payment  of  debts,  the  corporate  franchises  had  been  aban- 
doned, the  corporation  had  no  assets  except  its  uncollected  capital 
stock,  and  judgments  had  been  obtained  against  complainants  as 
stockholders  by  creditors.97  In  New  Jersey,  the  rule  is  "  never  to 
appoint  a  receiver  [in  case  of  alleged  insolvency]  unless  the  proof 
of  insolvency  is  clear  and  satisfactory,  and  unless  it  also  appears 
that  there  is  no  reasonable  prospect  that  the  corporation,  if  let  alone, 
will  soon  be  placed,  by  the  efforts  of  its  managers,  in  a  condition  of 
solvency. ' ' 98 


WParr  v.  Blue  Ridge  Goal  Co.,  72 
W.  Va.  174,  77  S.  E.  894. 

•8  Doe  v.  Northwest  Coal  &  Trans- 
portation Co.,  64  Fed.  928. 

MTurnbuU  v.  Prentiss  Lumber  Co., 
55  Mich.  387,  21  N.  W.  375. 

ttCole  v.  Philadelphia  &  E.  R. 
Co.,  140  Fed.  944. 

96  Kanawha  Coal  Co.  v.  Ballard  & 
Welch  Coal  Co.,  43  W.  Va.  721,  29 
8.  £.  514. 


97  Ford  v.  Kansas  City  &  I.  Short 
Line  R.  Co.,  52  Mo.  App.  439,  where 
purpose  was  to  compel  other  delin- 
quent stockholders  to  contribute  their 
ratable  proportion  of  the  amount  re- 
quired to  discharge  the  corporate  debts. 

96  Atlantic  Trust  Co.  v.  Consolidated 
Elec.  Storage  Co.,  49  N.  J.  Eq.  402, 
23  Atl.  934,  approved  in  Ft.  Wayne 
Elec.  Corporation  v.  Franklin  Elec. 
Light  Co.  (N.  J.  Ch.),  40  Atl.  441. 
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§5253.  — What  constitutes  insolvency.  What  constitutes  in- 
solvency, in  a  general  sense,  has  been  fully  stated  in  a  preceding  chap- 
ter.90 So  far  as  receiverships  are  concerned,  the  same  rule  as  to  what 
constitutes  insolvency  is  not  to  be  applied  to  all  classes  of  corporations 
alike  nor  equally  to  a  corporation  which  has  come  to  a  standstill  and 
one  which  is  active  although  financially  embarrassed.1  Where  insol- 
vency from  mismanagement  is  relied  on  as  a  ground,  it  is  not  necessary 
that  there  be  absolute  insolvency  but  it  is  sufficient  that  the  corpora- 
tion is  practically  insolvent.8  Inability  to  pay  current  obligations  as 
they  mature  in  the  ordinary  course  of  business  constitutes  insolvency 
such  as  to  warrant  a  receiver  in  favor  of  a  creditor.8  However,  in- 
ability to  meet  obligations  as  they  accrue  is  not  the  only  definition  of 
insolvency,  as  that  term  is  used  in  a  statute  authorizing  the  appoint- 
ment of  a  receiver  on  the  ground  of  insolvency,  but  an  excess  of 
liabilities  over  assets  may  constitute  insolvency  where  there  is  no 
reasonable  prospect  that  the  business  may  be  successfully  continued 
notwithstanding  the  deficiency  of  assets.4 

In  New  Jersey,  a  corporation  is  insolvent,  within  a  statute  authoriz- 
ing the  appointment  of  a  receiver  in  case  of  insolvency,  in  case  of 
"general  inability  to  meet  pecuniary  obligations  as  they  mature,  by 
means  of  either  available  assets  or  an  honest  use  of  credit,"  *  although 
it  has  not  suspended  business,  notwithstanding  the  statute,  after  pro- 
viding for  a  receiver,  in  case  of  insolvency  "or"  suspension  of  or- 
dinary business  for  want  of  funds,  provides  for  a  receiver  if  upon 
the  hearing  it  appears  that  the  corporation  is  insolvent  "and"  is  not 
about  to  "resume"  its  business.6  But  in  New  Jersey  it  is  not  ground 
for  a  receiver  that  the  company  has  suspended  its  ordinary  business 
and  is  not  about  to  resume,  unless  insolvency  is  also  shown.7 


99  Chapter   on   Insolvency,  supra. 

1  Sill  v.  Kentucky  Coal  &  Timber 
Development  Co.,  —  Del.  Ch.  — ,97 
Atl.  617. 

*  Mitchell  v.  Aulander  Realty  Co., 
169  N.  C.  516,  86  S.  E.  358. 

3  Cincinnati  Equipment  Co.  v.  Deg- 
nan,  184  Fed.  834. 

4Whitmer  v.  William  Whitmer  & 
Sons,  Inc.,  —  Del.  Ch.  — ,  99  Atl.  428. 

"  Neither  definition  is  to  be  adopted 
to  the  entire  exclusion  of  the  other." 
Sill  v.  Kentucky  Coal  &  Timber  De- 
velopment Co.,  —  Del.  Ch.  — ,  97  Atl. 
617. 

*  Wright    v.    American    Finance    & 


Securities  Co.,  85  N.  J.  Eq.  181,  96 
Atl.  387,  aff'g  84  N.  J.  Eq.  415,  93 
Atl.  862. 

«Catlin  v.  Vichachi  Min.  Co.,  73 
N.  J.  Eq.  286,  67  Atl.  194;  Fort  Wayne 
Elec.  Corporation  v.  Franklin  Elec. 
Light  Co.,  57  N.  J.  Eq.  7,  41  Atl.  217. 

Insolvency  must  be  coupled  with 
inability  to  resume  business  within 
a  short  time.  Atlantic  Trust  Co.  v. 
Consolidated  Elec.  Storage  Co.,  49  N. 
J.  Eq.  402,  23  Atl.  934. 

7  Cook  v.  East  Trenton  Pottery  Co., 
53  N.  J.  Eq.  29,  30  Atl.  534. 

Fear  of  insolvency  in  the  future  is 
not  ground.    Edison  v.  Edison  United 
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I*5ew  Mexico,  which  copied  the  New  Jersey  statute,  insolvency, 
"wpled  with  inability  to  resume  business,  is  not  ground,  but 
where  the  two  are  coupled.8 
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•  Ultra  vires  acts.  The  mere  fact  that  a  corporation  has 
vires  is  not  a  ground  for  a  receiver,  especially  since  there 
■.xiarily,  other  adequate  remedies,  unless  ultra  vires  is  made  a 
\yy  statute,  as  in  Louisiana.9  A  fortiori,  ultra  vires  acts  are 
ound  at  the  suit  of  bondholders  who  are  estopped  by  their 
tion  from  questioning  the  validity  of  the  alleged  ultra  vires 
or  where  they  have  been  set  aside  by  the  courts,  under  or- 
ircumstances."     • 


.  Object  of  corporation  impossible  of  attainment.  As  stated 
er  chapter,  minority  stockholders  may  have  a  corporation 
p  where  it  plainly  appears  that  the  object  for  which  the  corn- 
formed  is  impossible  of  attainment,18  and  in  such  a  case  a 
ordinarily  may  be  appointed  to  wind  up  the  business.18 


Apprehension  of  future  misconduct.    Where  the  corpora- 
olvent,  a  receiver  will  not  be  appointed  because  of  past  mis- 
and  a  mere  apprehension,  based  thereon,  of  future  misdoing, 
e  present  situation  and  the  prospects  for  the  future  are  not 
'to  warrant  a  receivership.14 


Danger  of  loss  pendente  lite.    A  receiver  will  be  ap- 

at  the  instance  of  parties  beneficially  interested,  even  where 

no  fraud  or  spoliation,  if  there  is  danger  to  the  estate  or 

volved  in  litigation,  unless  such  step  is  taken,  and  this  rule 

equally  well  where  the  property  involved  is  that  of  a  cor- 


iph  Co.,  52  N.  J.  Eq.  620,  29 

.rtment    Store   Go.    v.   Gauss- 
>erg  Hat  Co.,  17  N.  M.  112, 
..  614. 

*3thorized  liquidation  is  an  act 
^i"**es,  within  the  meaning  of  the 
»x*a  statute,  so  as  to  authorize 
*    *^^^^"Ver.     Varnado  v.  Banner  Cot- 


Co.,  126  La.  590,  52  So.  777. 
"**ost  v.  Puget  Sound  Bealty  As- 
*^******f  57  Wash.  629,  107  Pac.  1029. 


11  New  Albany  Waterworks  v. 
Louisville  Banking  Co.,  122  Fed.  776. 

IS  Chapter  on  Dissolution,  infra. 

13  See  Metropolitan  Fire  Ins.  Co.  v. 
Middendorf,  171  Ky.  771,  188  S.  W. 
790;  Benedict  v.  Columbus  Const.  Co., 
49  N.  J.  Eq.  23,  23  Atl.  485;  Porter  v. 
Industrial  Information  Co.,  5  N.  T. 
Misc.  262,  25  N.  Y.  Supp.  328. 

M  Original  Vienna  Bakery,  Coffee 
&  Natatorium  Co.  v.  Heissler,  50  HI. 
App.  406. 


8881 


§  5257] 


Pbivate  Cobporations 


[Ch.63 


poration.16    This  rule  has  been  applied  to  the  appointment  of  a  re- 
ceiver to  prevent  the  forfeiture  of  a  franchise.16 

§6258.  Public  interest.  The  interests  of  the  public,  as  well  as 
those  of  creditors  and  stockholders,  are  to  be  considered  where  a  re- 
ceiver is  sought  for  a  quasi  public  corporation,  while  in  the  case  of  a 
strictly  private  corporation  only  the  interests  of  the  creditors  and 
stockholders  are  to  be  considered.17  Thus,  it  seems  that  it  is  ground 
for  the  appointment  of  a  receiver,  in  case  of  a  quasi  public  corpora- 
tion such  as  a  water  company,  at  the  suit  of  a  stockholder,  that  a 
receiver  is  necessary  to  insure  a  continued  supply  of  water  to  the 
public,  i.  e.,  to  protect  the  public,  as  where  repairs  could  not  be  made 
and  their  neglect  will  result  in  great  loss  not  only  to  stockholders  and 
creditors  but  also  to  the  public.18 

E.  Grounds  for  Refusing 

§  5259.  In  general.  The  motive  of  the  person  applying  for  a  re- 
ceivership is  immaterial,19  as  is  the  fact  that  the  misfortunes  of  the 
company  are  due  to  his  own  wrongful  conduct,80  since  the  application 
is  not  treated  as  one  for  his  individual  benefit.  However,  it  has  been 
held  that  it  is. a  ground  for  refusal  that  the  suit  is  collusive  and  vexa- 
tious.81 It  is  not  necessarily  a  ground  for  refusing  a  receiver  that 
the  receivership  will  entail  large  costs  and  expenses.88    A  receiver 


15  Stat©  v.  Northern  Cent.  By.  Co., 
18  Md.  193,  215;  Porter  v.  Industrial 
Information  Co.,  5  N.  T.  Misc.  262, 
25  N.  Y.  Supp.  328. 

16  Boston  Inv.  Co.  v.  Pacific  Short- 
Line  Bridge  Co.,  104  Iowa  311,  73  N. 
W.  839. 

1?  Cowan  v.  Pennsylvania  Plate 
Glass  Co.,  184  Pa.  St.  1,  38  Atl.  1075. 

18  Thoroughgood  v.  Georgetown  Wa- 
ter Co.,  9  Del.  Ch.  330,  82  Atl.  689. 

19  Department  Store  Co.  v.  Gauss- 
Langenberg  Hat  Co.,  17  N.  M.  112, 
125  Pac.  614. 

For  instance,  it  is  no  objection  that 
creditors  of  an  insolvent  corporation 
instituted  the  receivership  proceedings 
with  the  ulterior  motive  of  obtaining 
control  of  the  corporation.  Catlin  v. 
Vichachi  Min.  Co.,  73  N.  J.  Eq.  286, 
67  Atl.  194. 

However  if  a  person  purchases  stock 


with  knowledge  of  the  acts  complained 
of  and  for  the  sole  purpose  of  suing 
to  appoint  a  receiver,  a  receiver 
should  not  be  appointed.  This  is  so 
although  the  statutes  authorize  the 
appointment  of  a  receiver  on  the 
ground  relied  on  at  the  instance  of 
"any"  stockholder  or  creditor.  Gor- 
don v.  Business  Men's  Racing  Ass'n, 
141  La.  819,  L.  B.  A.  1917  P  700, 
75  So.  735,  where  ground  relied  on 
was  that  the  business  of  horse  racing 
was  in  violation  of  a  criminal  statute. 

SO  McMullin  v.  McArthur  Elec.  Mfg. 
Co.,  73  N.  J.  Eq.  527,  68  Atl.  97,  at 
least  where  corporation  is  insolvent 
and  statute  makes  insolvency  ground 
for  a  receiver. 

»l  Becker  v.  Hoke,  80  Fed.  973. 

SSDavies  v.  Monroe  Waterworks 
&  Light  Co.,  107  La.  145,  31  So.  694. 
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will  be  refused,  it  has  been  held,  where  the  purpose  of  the  application 
and  the  only  effect  of  granting  it  would  be  to  hinder  and  delay  the 
collection  of  a  valid  claim  against  the  corporation,88  although  a  re- 
ceiver is  often  appointed,  especially  in  the  federal  courts,  for  the 
very  purpose  of  holding  off  creditors.  A  receiver  should  not  be  ap- 
pointed where  likely  to  cause  irreparable  injury  to  the  rights  and 
interests  of  others  nor  where  greater  injury  will  probably  result  from 
the  appointment  than  if  none  were  made.84  Where  a  receivership 
would  not  subserve  the  interests  of  the  great  majority  of  the  stock- 
holders, and  it  is  asked  for  by  only  one  comparatively  small  stock- 
holder, it  should  ordinarily  be  denied.8*  The  governor's  proclamation 
forfeiting  charter  rights  for  nonpayment  of  taxes  does  not  preclude 
the  appointment  of  a  receiver.88 

Laches  attributable  to  a  complainant  as  a  stockholder  is  not  at- 
tributable to  him  as  a  creditor.87 

§5260.  Absence  of  necessity.  A  receiver  will  not  be  appointed 
where  not  necessary,88  at  least  in  case  of  a  solvent  corporation.89 
For  instance,  creditors  threatened  with  no  loss  rendering  a  receiver- 


iS  Bell  y.  Wood,  1S1  Pa.  St.  175, 
180,  37  Atl.  201. 

MFeess  v.  Mechanics'  State  Bank, 
84  Kan.  828,  L.  B.  A.  1915  A  606,  115 
Pac.  563. 

It  is  ground  for  refusing  a  receiver- 
ship that  greater  harm  will  come  to 
the  stockholder,  a*  such,  seeking  a  re- 
ceiver, by  the  appointment  of  a  re- 
ceiver, in  damaging  the  reputation  of 
the  corporation,  than  will  result  from 
the  misconduct  complained  of  on  the 
part  of  the  corporate  officers.  Metz- 
ger  v.  Knox,  77  N.  Y.  Misc.  271,  136 
N.  Y.  Supp.  681. 

WRumney  v.  Detroit  &  M.  Cattle 
Co.,  116  Mich.  640,  74  N.  W.  1043. 

*•  Dalsheimer  v.  Graphic  Arts  Co., 
66  N.  J.  Eq.  49,  97  Atl.  497. 

S7  Dalsheimer  v.  Graphic  Arts  Co., 
86  N.  J.  Eq.  49,  97  Atl.  497. 

«•  United  States.  Taylor  v.  Deca- 
tur Mineral  &  Land  Co.,  112  Fed.  449. 

Georgia.  Georgia  Portland  Cement 
&  Slate  Co.  v.  Jackson,  139  Ga.  668, 
77  S.  E.  1055. 


Illinois.  First  Nat.  Bank  of  Sioux 
City  v.  Gage,  79  HI.  207. 

Montana.  Hartnett  v.  St.  Louis 
Mining  &  Milling  Co.  of  Montana,  51 
Mont.  395,  153  Pac.  437. 

New  Jersey.  Stokes  v.  Knicker- 
bocker Inv.  Co.,  70  N.  J.  Eq.  518,  61 
Atl.  736;  Hagen  v.  Stevens,  6  N.  J.. 
Eq.  374;  Kean  v.  Colt,  5  N.  J.  Eq.  365. 

New  York.  Sedgwick  v.  Seward 
Development  Co.,  144  App.  Div.  455, 
129  N.  Y.  Supp.  209;  Thalmann  v. 
Hoffman  House,  27  Misc.  140,  58  N. 
Y.  Supp.  227. 

Existence  of  other  adequate  rem- 
edy, see  §  5262,  infra. 

A  receiver  pendente  lite,  like  an 
injunction  pendente  lite,  should  not 
be  appointed  except  to  prevent  irrepa- 
rable injury,  or  where  no  serious 
harm  can  come  by  waiting  a  short 
time  until  a  final  hearing  is  had.  Aid- 
rich  v.  Union  Bag  &  Paper  Co.,  81  N. 
J.  Eq.  244,  87  Atl.  65. 

*9  Hastings  v.  Tousey,  121  N.  Y. 
App.  Div,  815,  106  N.  Y.  Supp.  639. 
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ship  necessary  are  not  entitled  to  the  appointment  of  a  receiver.80 
So  there  is  no  necessity  for  the  appointment  of  a  receiver  to  collect 
unpaid  stock  subscriptions  where  a  corporation  is  solvent,  and  hence 
a  receiver  will  not  be  appointed  in  such  a  case  at  the  suit  of  a  credi- 
tor.81 Likewise  a  receiver  should  not  be  appointed  in  an  action  by 
a  minority  stockholder  against  corporate  officers  for  ap  accounting 
where  the  corporation  is  solvent  and  a  going  concern  and  a  receiver 
was  not  necessary  to  preserve  the  corporate  property  pending  an  ac- 
counting.88 And  where  only  a  small  per  cent  of  the  bondholders 
desire  a  receivership,  and  no  probable  loss  can  be  avoided  by  a  re- 
ceivership, a  receiver  should  not  be  appointed.28 

§  5261.  Absence  of  benefit.  It  is  ground  for  refusal  that  no  good 
can  be  accomplished  by  the  appointment  of  a  receiver.84  Thus,  a 
receiver  of  an  irrigation  company  will  not  be  appointed  when  no  ad- 
vantage will  be  gained  thereby.88 

§  5262.  Other  adequate  remedy— In  general  A  receiver  will  not 
be  appointed  for  a  corporation  where  there  is  another  adequate 
remedy.86  In  other  words,  a  receivership  should  not  be  awarded 
unless  absolutely  necessary ; 87  and  there  is  no  necessity  where  there 


30  Miller  v.  Southern  Land  &  Lum- 
ber Co.,  53  S.  C.  364,  31  8.  E.  281. 

31  Bergman  Clay  Mfg.  Co.  v.  Berg- 
man, 73  Wash.  144,  131  Pac.  485. 

38  Klein  v.  Independent  Brewing 
Ass'n,  231  111.  594,  83  N.  E.  434,  rev'g 
135  111.  App.  234. 

33  Frost  v.  Puget  Sound  Bealty  As- 
sociates, 57  Wash.  629,  107  Pac.  1029. 

34Romare  v.  Broken  Arrow  Coal  & 
Mining  Co.,  114  Fed.  194. 

36  Grandf  alls  Mut.  Irrigation  Co.  v. 
White,  62  Tex.  Civ.  App.  182,  131  8. 
W.  233. 

36Shera  v.  Carbon  Steel  Co.,  245 
Fed.  589;  Republican  Mountain  Silver 
Mines  v.  Brown,  58  Fed.  644,  24  L. 
R.  A.  776;  Gabbert  v.  Union  Gas  & 
Traction  Co.,  140  Mo.  App.  6,  123  S. 
W.  1024;  Laurel  Springs  Land  Co. 
v.  Fougeray,  50  N.  J.  Eq.  756,  26  Atl. 
886.  Compare  Lamont  v.  Lamont 
Crystallized  Egg   Co.,  109   Mo.  App. 


46,  81  S.  W.  1269;  Frost  v.  Puget 
Sound  Realty  Associates,  57  Wash. 
629,  107  Pac.  1029. 

Irregularities  and  misconduct  of 
corporate  officers  is  not  ground  for  a 
receiver  at  the  instance  of  minority 
stockholders  where  there  are  other 
adequate  remedies.  Feess  v.  Mechan- 
ics *  State  Bank,  84  Kan.  828,  L.  B.  A. 
1915  A  606,  115  Pac.  563. 

The  facts  that  a  corporation  is  in- 
solvent, that  its  affairs  are  in  inex- 
tricable confusion,  and  that  it  has 
preferred  certain  creditors,  do  not 
necessarily  require  the  appointment 
of  a  receiver  upon  the  application  of 
a  creditor,  it  is  held  in  Massachusetts, 
because  in  such  a  case  ' '  the  insolvent 
law  of  this  state  affords  a  complete 
remedy. M  Falmouth  Nat.  Bank  v. 
Cape  Cod  Ship  Canal  Co.,  166  Mass. 
550,  569,  44  N.  E.  617. 

37  See  §  5260,  supra. 
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are  other  adequate  remedies.88  However,  the  remedy  at  law,  or  other 
remedy,  in  order  to  preclude  a  receivership,  must  be  adequate ; 89  and 
the  question  as  to  when  there  is  another  adequate  remedy  is  sometimes 
difficult  to  determine.40  Other  relief  may  be  unavailable  because  the 
assets  have  been  transferred  out  of  the  state  and  beyond  the  jurisdic- 
tion of  the  court.41 

An  adequate  remedy  by  lis  pendens  precludes  the  appointment 
of  a  receiver,48  as  does  such  a  remedy  by  contempt  proceedings,48  or 
by  attachment  or  execution,44  or  by  an  injunction.46 

Refusal  to  allow  stockholders  to  examine  books  of  the  company  is 
not  ground,  since  there  are  other  adequate  remedies,46  such  as  by  man- 
damus.47 So  misconduct  of  corporate  directors  or  other  officers  is 
not  a  ground  for  a  receiver  where  there  are  one  or  more  other  ade- 
quate remedies,  such  as  by  an  action  against  the  officers,  where  they 
are   solvent,   or   other   remedies.48     Likewise,   a  judgment  creditor 


SSFeess  v.  Mechanics'  State  Bank, 
84  Kan.  828,  L.  R.  A.  1915  A  606,  115 
Pac.  563. 

89 Adams  v.  Farmers'  Nat.  Bank, 
167  Ky.  506,  180  S.  W.  807. 

Exhaustion  of  remedies  at  law  has 
been  held  not  necessary  where  "it 
appears  that  such  remedies  are  in- 
adequate, or  would  be  ineffectual,"  or 
"the  appointment  of  a  receiver  is 
necessary  to  preserve  the  property  or 
fund,  or  to  secure  justice  to  the  par- 
ties." Chicago  &  S.  E.  R.  Co.  v. 
Kenney,  159  Ind.  72,  78,  62  N.  B.  26. 

It  is  not  sufficient  to  defeat  juris- 
diction in  equity  to  appoint  a  receiver, 
in  such  a  case,  that  there  is  a  remedy 
at  law,  where  the  remedy  is  not  com- 
plete, prompt  and  efficient.  Columbia 
Nat.  Sand  Dredging  Co.  v.  Washed 
Bar  Sand  Dredging  Co.,  136  Fed.  710. 

40  See  Ames  v.  Goldfield  Merger 
Mines  Co.,  227  Fed.  292. 

41Dalsheimer  v.  Graphic  Arts  Co., 
86  N.  J.  Eq.  49,  97  Atl.  497. 

«Pullis  v.  Pullis  Bros.  Iron  Co.,  157 
Mo.  565,  580,  57  S.  W.  1095. 

48  State  v.  New  Orleans  Debenture 
Redemption  Co.  of  Louisiana,  107  La. 
562,  32  So.  102. 

44  Prudential  Securities  Co.  v.  Three 


Forks,  H.  &  M.  Val.  R.  Co.,  49  Mont. 
567,  144  Pac.  158. 

46  United  Elec.  Securities  Co.  v. 
Louisiana  Elec.  Light  Co.,  68  Fed.  673; 
Virginia- Carolina  Chemical  Co.  v. 
Provident  Sav.  Life  Assur.  Society, 
126  Ga.  50,  54  S.  E.  929;  Empire  Hotel 
Co.  v.  Main,  98  Ga.  176,  25  S.  E.  413; 
Supreme  Sitting  Order  of  Iron  Hall 
v.  Baker,  134  Ind.  293,  316,  20  L.  R. 
A.  210,  33  N.  E.  1128;  Merchants' 
Transfer  Co.  v.  Hildebrand,  —  Tex. 
Civ.  App.  — ,  200  S.  W.  551. 

For  instance,  the  fact  that  a  ma- 
jority stockholder  has  caused  his  sal- 
ary to  be  increased  is  not  a  ground 
for  appointing  a  receiver,  since  if  the 
increase  is  illegal  it  may  be  enjoined 
and  back  payments  may  be  recovered. 
Curtiss  v.  Dean  &  Curtiss,  85  Wash. 
435,  148  Pac.  581. 

46  Smith  v.  Birmingham  Disinfect- 
ant Co.  (Ala.),  56  So.  721. 

47  Carson  v.  Allegany  Window  Glass 
Co.,  189  Fed.  791,  798. 

46  Remedy  by  an  action  against  a 
corporate  officer  for  an  accounting 
precludes  the  right  to  a  receivership. 
Hayes  v.  Jasper  Land  Co.,  147  Ala. 
340,  41  So.  909. 

Misappropriation    of    corporate    as- 
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cannot  have  a  receiver  appointed  to  enforce  liabilities  of  stockholders 
where  the  judgment  creditor  himself  may  enforce  the  liability.40  And 
a  receiver  will  not  be  appointed  at  the  instance  of  stockholders  in  or- 
der that  he  may  sue  to  recover  property,  where  the  stockholders 
themselves  may  sue.50  It  seems,  however,  that  where  insolvency  is 
made  a  ground  by  statute,  a  creditor  who  has  a  valid  claim  has  a  right 
to  enforce  it  against  an  insolvent  corporation  through  a  receiver 
authorized  by  the  court  to  collect  its  assets  instead  of  being  required 
to  sue  individual  stockholders.51 

This  rule  that  a  receiver  will  not  be  appointed  if  there  is  another 
adequate  remedy,  while  perhaps  never  actually  denied,  is  often  disre- 
garded, it  would  seem,  and  no  attention  paid  thereto  in  many  cases 
where  either  the  point  was  not  or  is  not  referred  to  in  the  decisions ; 
and  some  courts  seem  more  and  more  inclined  to  disregard  the  rule 
and  appoint  receivers  without  consideration  of  whether  any  other 
adequate  remedy  exists. 

§6263.  — Remedy  within  the  corporation.  Whether  a  stock- 
holder must  first  seek  redress  from  the  board  of  directors,  or  at  a 


sets  by  the  officers  is  not  a  ground 
where  they  are  solvent,  since  an  ac- 
tion at  law  may  be  brought  against 
them.  Smith  v.  Birmingham  Disin- 
fectant Co.  (Ala.),  56  So.  721. 
Fraudulent  misappropriation  of  cor- 
porate funds  by  officers  of  the  corpo- 
ration is  not  a  ground  where  they  are 
solvent  and  an  adequate  remedy  ex- 
ist* by  an  action  against  them  for  an 
accounting.  Hayes  v.  Jasper  Land  Co., 
147  Ala.  340,  41  So.  909.  Misappro- 
priation of  corporate  funds  is  no 
ground  where  there  is  an  adequate 
remedy  by  an  action  against  the  cor- 
porate officers  or  other  action.  Ala- 
bama Coal  &  Coke  Co.  v.  Shackelford, 
137  Ala.  224,  97  Am.  St.  Rep.  23,  34 
So.  833. 

If  an  individual  stockholder  has  an 
adequate  remedy  through  action  in 
his  own  name,  for  illegal  diversion  of 
corporate  funds  by  officers  of  the  cor- 
poration, a  receiver  will  not  be  ap- 
pointed to  institute  such  an  action. 
Hallenborg  v.   Cobre  Grande  Copper 


Co.,  8  Ariz.  329,  74  Pac.  1052;  Mar- 
cuse  v.  Gullett  Gin  Mfg.  Co.,  52  La, 
Ann.  1383,  27  So.  846. 

If  the  corporation  is  solvent  and 
also  the  officer  whose  acts  are  com- 
plained of,  and  there  are  other  ade- 
quate remedies  to  correct  his  misman- 
agement, a  receiver  will  not  be  ap- 
pointed merely  because  of  such  mis- 
management. Miller  v.  Kitchen,  73 
Neb.  711,  103  N.  W.  297. 

4»Foreell  v.  Pittsburg  &  M.  Copper 
Co.,  42  Mont.  412,  113  Pac.  479. 

50  Edwards  v.  Bay  State  Gas  Co.  of 
Delaware,  91  Fed.  942. 

It  would  seem  that  a  receiver  should 
not  be  appointed  where  adequate  re- 
lief can  be  obtained  in  an  action  for 
the  removal  of  the  offending  officer. 
Fallon  v.  United  States  Directory  Co., 
86  N.  T.  App.  Div.  29,  83  N.  T.  Supp. 
359. 

51  New  York  Nat.  Exch.  Bank  v. 
Metropolitan  Sav.  Bank,  28  Wash.  553, 
68  Pac.  905. 
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meeting  of  the  stockholders,  before  suing  for  a  receiver,  depends,  it 
seems,  upon  the  rules  laid  down  in  a  preceding  chapter  relating  to 
stockholders'  suits.68  The  general  rule  is  that  redress  must  be  first 
sought  within  the  corporation  itself,**  unless  such  effort  clearly  would 
be  unavailing.64  Where  it  does  not  appear  that  an  appeal  to  the 
directors  for  redress  would  have  been  in  vain,  but  no  such  appeal  or 
request  was  made,  minority  stockholders  should  not  be  awarded  a 
receiver.66  However,  in  some  states,  it  is  held  that  no  demand  on 
the  corporate  authorities  for  redress  is  necessary,  on  the  theory  that 
the  right  of  the  stockholder  to  sue  is  not  as  a  representative  of  the 
corporation.66 

§  5264.  Violation  of  law  by  corporation.  A  company  which  itself 
is  the  result  of  a  violation  of  the  law  against  monopolies  has  been 
refused  the  aid  of  a  receivership  for  a  constituent,  on  the  ground  of 
the  unlawfulness  of  its  business.67  But  the  fact  that  the  scheme 
under  which  debentures  were  sold  by  a  debenture  company' was  illegal 
and  a  lottery  does  not  preclude  the  right  of  debenture  holders  to  a 
receiver  where  they  acted  in  good  faith  and  were  honestly  deceived.66 

§5265.  Assignment  for  creditors.  The  appointment  of  a  re- 
ceiver cannot  be  prevented  by  a  previous  assignment  for  benefit  of 
creditors,69  and  the  fact  that  after  a  suit  for  a  receiver  is  instituted 


5*  See  §§  4067-4070,  supra. 

U.Boman  v.  Woolfolk,  98  Ala.  219, 
13  So.  212;  Blades  v.  Billings  Mercan- 
tile Co.,  155  Mo.  App.  350,  134  S.  W. 
579. 

If  the  grand  lodge  of  a  beneficial 
association  has  power  to  remedy  the 
alleged  wrongs,  application  to  such 
body  and  a  refusal  to  act  are  condi- 
tions to  -the  appointment  of  a  re- 
ceiver where  the  corporation  is  not 
insolvent.  Howze  v.  Harrison,  165 
Ala.  150,  51  So.  614. 

MWenzel  v.  Palmetto  Brewing  Co., 
48  S.  C.  80,  26  S.  £.  1. 

Ordinarily  a  demand  on  the  officers 
of  the  corporation  to  proceed  on  be- 
half of  the  corporation  to  remedy  the 
wrongs  complained  of  is  not  neces- 
sary, where  a  stockholder  Bues  and  the 
officers  are  themselves  the  wrongdoers. 


Ponca  Mill  Co.  v.  Mikesell,  55  Neb. 
98,  75  N.  W.  46. 

If  the  wrongdoer  is  the  holder  of 
a  majority  of  the  stock,  a  minority 
stockholder  need  not  first  attempt  to 
redress  the  wrong  at  a  meeting  of 
the  stockholders.  Virginia  Passenger 
&  Power  Co.  v.  Fisher,  104  Va.  121, 
51  S.  E.  198. 

55  Smiley  v.  New  River  Co.,  72  W. 
Va.  221,  77  S.  B.  976. 

56  Walter  v.  P.  E.  McAllister  Co., 
21  N.  Y.  Misc.  747,  48  N.  Y.  Supp.  26. 

•7  American  Biscuit  &  Manufactur- 
ing Co.  v.  Klotz,  44  Fed.  721. 

56  Christian  v.  Michigan  Debenture 
Co.,  134  Mich.  171,  96  N.  W.  22. 

59  Milam  County  X3p-operative  Cot- 
ton &  Mercantile  Alliance  v.  Tennent- 
Stribling  Shoe  Co.  (Tex.  Civ.  App.), 
40  S.  W.  31. 
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the  corporation  makes  an  assignment  for  the  benefit  of  creditors  does 
not  preclude  the  appointment  of  a  receiver.60  A  fortiori,  where  an 
assignment  for  benefit  of  creditors,  by  corporate  officers,  was  illegal, 
fraudulent  and  ultra  vires*  a  receiver  may  be  appointed  at  the  suit 
of  a  stockholder  to  set  aside  such  assignment.61  A  receiver  may  be 
appointed  in  a  proper  case  to  take  over  the  property  already  assigned 
for  the  benefit  of  creditors,  where  the  powers  of  the  trustee  under 
the  assignment  are  not  sufficiently  broad  to  protect  the  rights  of  credi- 
tors.68 However,  it  is  proper,  it  has  been  held,  to  refuse  to  appoint  a 
receiver  after  the  corporation  has  made  an  assignment  for  the  benefit 
of  creditors,  in  the  absence  of  any  special  circumstances,  where  the 
powers  of  the  receiver  would  be  no  broader  than  those  of  the  as- 
signee.68 

§5266.  Absence  of  assets.  It  has  been  held  that  if  a  corpora- 
tion has  no  assets  of  any  value,  a  receiver  should  not  be  appointed.6* 
On  the  other  hand,  it  has  been  held  that  it  is  not  necessarily  a  ground 
for  refusing  to  appoint  a  receiver  that  there  are  no  assets,  since  in 
such  a  case  no  one  can  be  injured  thereby.65  It  would  seem,  however, 
that  a  receiver  may  be  appointed  to  collect  assets  although  the  corpora- 
tion has  no  assets  in  hand.  Thus,  want  of  actual  assets  in  hand  is 
not  ground  for  refusing  a  receivership  where  there  are  unpaid  sub- 
scriptions to  stock.66 


Contra,  see  Croll  v.  Empire  State 
Knitting  Co.,  17  N.  Y.  App.  Div.  282, 
45  N.  Y.  Supp.  680,  so  far  as  right  of 
creditor  to  a  receiver  is  concerned. 

That  an  insolvent  corporation  has 
made  a  general  assignment  for  the 
benefit  of  creditors  does  not,  under 
the  New  Jersey  statute,  preclude  the 
appointment  of  a  receiver.  Gilroy  v. 
Somerville  Woolen  Mills,  67  N.  J.  Eq. 
479,  58  Atl.  651. 

A  receiver  for  an  insolvent  corpo- 
ration may  be  appointed  at  the  suit 
of  a  creditor,  as  provided  for  by  stat- 
ute, even  though  the  corporation  has 
previously  made  an  assignment  of  all 
its  property  for  the  benefit  of  credi- 
tors, especially  when  the  assignment  is 
fraudulent  and  invalid.  Powers  v.  C. 
H.  Hamilton  Paper  Co.,  60  Wis.  23, 
18  N.  W.  20. 


60  Monarch  Co.  v.  Bank  of  Hardins- 
burg,  103  Ky.  276,  44  8.  W.  956,  46 
8.  W.  700. 

61  Du  Puy  v.  Transportation  &  Ter- 
minal Co.,  82  Md.  408,  34  Atl.  910,  33 
Atl.  889. 

MWeigand  v.  Alliance  Supply  Co., 
44  W.  Va.  133,  148,  28  8.  E.  803. 

68  Etowah  Min.  Co.  v.  Wills  Valley 
Min.  &  Mfg.  Co.,  106  Ala.  492,  497, 
17  So.  522. 

64  Barton  v.  Enterprise  Loan  & 
Building  Ass'n,  114  Ind.  226,  5  Am. 
St.  Rep.  608,  16  N.  E.  486;  Cape  May 
v.  Cape  May,  D.  B.  &  S.  P.  R.  Co., 
59  N.  J.  Eq.  59,  44  Atl.  973. 

66  Nichols  v.  Perry  Patent  Arm  Co., 
1]  N.  J.  Eq.  126. 

66  Consolidated  Barb  Wire  Co.  v. 
Stevenson,  71  Kan.  64,  79  Pac.  1085. 


8888 


Ch.63] 


Receivers 


[§5268 


§5267.  Offer  to  give  bond-  An  offer  to  give  a  bond  does  not 
necessarily  preclude  the  appointment  of  a  receiver,67  although  ordi- 
narily if  the  rights  of  all  parties  can  be  effectually  protected  by  a 
bond  which  the  corporation  offers  to  furnish,  a  receiver  will  not  be 
appointed.6* 

F.  Who  May  or  Should  Be  Appointed 

§  5268.  General  rules.  The  general  rule  is  that  a  receiver  should 
be  impartial  and  disinterested.69  However,  unless  otherwise  provided 
by  statute,70  a  creditor  of  the  corporation  may  be  appointed  its  re- 
ceiver,71 as  may  a  stockholder,78  or  one  who  is  both  a  stockholder  and 
a  creditor,78  or  an  officer  of  the  corporation,7*  or  one  who  was  a  party 


«7  The  Anvil  v.  Savery,  116  Ga.  321, 
42  8.  E.  496. 

«•  Virginia,  T.  &  C.  Co.  v.  Wilder, 
88  Va.  942,  14  S.  E.  806.  See  gen- 
erally High,  Receivers  (4th  Ed.),  §9. 

69  For  general  discussion,  see  High, 
Receivers  (4th  Ed.),  §§  63-81a. 

70  See  Cook  v.  Martin,  75  Ark.  40,  5 
Ann.  Cas.  204,  87  S.  W.  625,  1024. 

71  Barber  v.  International  Co.  of 
Mexico,  73  Conn.  587,  48  Atl.  758; 
Moran  v.  Wayne  Circuit  Judge,  125 
Mich.  6,  83  N.  W.  1004;  In  re  Knick- 
erbocker Bank,  19  Barb.  (N.  Y.)  602. 
See  also  Roby  v.  Title  Guarantee  & 
Trust  Co.,  166  111.  336,  46  N.  E.  1110. 
But  see  Baker  v.  Backus1  Adm'r,  32 
111.  79,  115,  where  legal  adviser  of 
company  who  drew  the  bill  for  a  re- 
ceiver and  who  was  the  largest  single 
creditor  was  held  disqualified. 

79  McGilliard  v.  Donaldsonville 
Foundry  &  Machine  Works,  104  La. 
544,  81  Am.  St.  Rep.  145,  29  So.  254, 
holding  appointment  not  improper  on 
ground  that  his  interest  was  opposed 
to  that  of  creditors  nor  en  ground 
tbat  he  had  been  a  negligent  stock 
holder  and  had  not  protected  his  own 
interest,  nor  because  he  resided  in  an- 
other parish;  Wiswell  v.  Starr,  48  Me. 
401;  Moran  v.  Wayne  Circuit  Judge, 
125  Mich.  6,  83  N.  W.  1004. 

Stockholder  may  prevent  objection 


to  his  appointment  by  transferring 
his  stock.  People  v.  Illinois  Building 
&  Loan  Ass'n,  56  111.  App.  642. 

A  stockholder  should  not  be  ap- 
pointed receiver,  it  seems,  where  his 
duty  would  be  to  sue  himself  as  one 
of  the  stockholders  for  corporate 
debts.     Wiswell  v.  Starr,  48  Me.  401. 

73  In  re  Eckhardt  Mfg.  Co.,  114 
La.  119,  38  So.  78;  Barker  v.  Wayne 
Circuit  Judge,  117  Mich.  325,  75  N.  W. 
886;  Gypsum  Plaster  &  Stucco  Co.  v. 
Adsit,  105  Mich.  497,  63  N.  W.  518. 

74  Ralston  v.  Washington  &  C.  R. 
Ry.  Co.,  65  Fed.  557;  Moran  v.  Wayne 
Circuit  Judge,  125  Mich.  6,  83  N.  W. 
1004;  Barker  v.  Lillibridge,  117  Mich. 
325,  .75  N.  W.  886;  Covert  v.  Rogers, 
38  Mich.  363,  31  Am.  Rep.  319;  In  re 
Eagle  Iron  Works,  8  Paige  (N.  Y.) 
385. 

Director  and  treasurer  may  be  ap- 
pointed. Townsend  v.  Onconta,  C.  & 
R.  S.  R.  Co.,  86  N.  Y.  App.  Div.  604, 
83  N.  Y.  Supp.  1034. 

Appointment  of  a  director  or  stock- 
holder as  receiver  in  a  case  where  he 
is  a  complainant,  and  prays  for  such 
appointment,  even  if  frowned  upon, 
is  not  void.  Mercantile  Trust  &  De- 
posit Co.  of  Baltimore  v.  Florence 
Water  Co.,  Ill  Ala.  119,  126,  19  So. 
17. 
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to  the  proceedings  to  procure  a  receiver.7*  So  it  is  not  necessarily 
improper  to  appoint  an  attorney  in  the  cause  as  receiver,  although  it 
is  a  practice  not  to  be  commended  unless  done  by  consent.76 

However,  it  is  better,  ordinarily,  to  appoint  as  receivers  persons  in 
no  way  connected  with  the  company,77  and  officers  or  directors  of 
an  insolvent  company  should  not  be  appointed  receivers  unless  the 
case  is  exceptional  and  urgent.79  Especially  should  corporate  officers 
or  directors  not  be  appointed  receivers  where  they  have  contributed 
to  the  insolvency  of  the  company  by  their  bad  management,78  or, 
ordinarily,  where  the  corporation  has  become  insolvent  under  their 
management,80  or  where  their  interests  as  individuals  may  conflict 
with  those  of  the  stockholders  at  large,81  or  where  they  have  been  or 
are  speculators  in  the  stock  of  the  company.89  Sometimes,  however, 
officers  holding  high  positions  in  the  corporation  have  been  deemed 
the  best  qualified  and  the  most  appropriate  persons  to  act  as  re- 
ceivers.88 So,  sometimes,  it  is  desirable,  where  more  than  one  re- 
ceiver is  to  be  appointed,  that  at  least  one  of  them  shall  be  chosen 


75  People  v.  Illinois  Building  ft 
Loan  Ass  'n,  56  HI.  App.  642. 

76  Mitchell  v.  Aulander  Realty  Co., 
169  N.  G.  516,  86  S.  £.  358. 

"Unless  in  cases  of  imperative 
necessity,  no  person  will  be  appointed 
receiver  of  a  railroad  company  who 
is  a  party  to  or  counsel  in  the  cause." 
Finance  Co.  of  Pennsylvania  v. 
Charleston,  C.  ft  C.  B.  Co.,  45  Fed. 
436,  followed  in  State  Trust  Co.  of 
New  York  v.  National  Land  Improve- 
ment ft  Manufacturing  Co.,  72  Fed. 
575. 

77  Williams  v.  United  Wireless  Tel. 
Co.,  131  N.  T.  Supp.  41. 

78  Finance  Co.  of  Pennsylvania  v. 
Charleston,  C.  ft  C.  B.  Co.,  45  Fed. 
436;  Atkins  v.  Wabash,  St.  L.  ft  P. 
By.  Co.,  29  Fed.  161.  See  also  Bank 
of  Columbia  v.  Attorney  General,  3 
Wend.  (N.  Y.)  588,  aff'gl  Paige  511. 

79  Coy  v.  Title  Guarantee  ft  Trust 
Co.,  157  Fed.  794;  Buck  v.  Piedmont 
ft  Arlington  Life  Ins.  Co.,  4  Fed.  849. 

•OMcCullough  v.  Merchants'  Loan 
ft  Trust  Co.,  29  N.  J.  Eq.  217. 

SlOlmstead  v.  Distilling  ft  Cattle 
Feeding  Co.,  67  Fed.  24. 


If  the  receiver  is  interested  in  an- 
other railroad  with  which  the  com- 
pany is  involved  in  litigation,  he  is 
properly  removed.  Com.  v.  North 
Shore  B.  Co.,  259  Pa.  155,  102  Atl. 
568. 

SSOlmstead  v.  Distilling  ft  Cattle 
Feeding  Co.,  67  Fed.  24. 

•8  See  Fowler  v.  Jarvis-Conkliri 
Mortgage  Co.,  63  Fed.  888,  and  also 
cases  cited  in  Coy  v.  Title  Guarantee 
ft  Trust  Co.,  157  Fed.  794,  796. 

The  rule  that  a  managing  officer 
should  not  be  appointed  receiver  "is 
not  inflexible,  and  is  necessarily  de- 
parted from  when  it  is  apparent,  in 
view  of  the  knowledge  and  familiarity 
of  a  particular  person  with  the  estate 
taken  in  charge  by  the  court,  that  its 
best  interests  will  be  promoted  by  his 
appointment.  *  *  *  This  must, 
however,  be  understood  as  subject  to 
the  qualification  that  the  integrity  of 
the  officer  is  above  successful  attack, 
and  that  the  disaster  of  the  corpora- 
tion was  not  promoted  by  his  reckless 
management."  Farmers'  Loan  ft 
Trust  Co.  v.  Northern  Pac  B.  Co.,  61 
Fed.  546,  549. 
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from  the  management  because  of  his  familiarity  with  the  history  and 
transactions  of  the  organization,  at  least  where  the  corporation  is 
a  consolidation  of  various  companies  in  process  of  formation.84 

A  nonresident  may  be  appointed  a  receiver,8*  especially  where  a 
resident  is  appointed  a  co-receiver,86  except  where  statutes  provide 
that  only  residents  are  eligible.87 

A  corporation,  where  authorized,  may  act  as  a  receiver,88  and  this 
applies  to  a  trust  company.88 

The  court  need  not  appoint  the  person  whom  plaintiff  desires  to 
have  appointed,80  nor  a  person  selected  by  the  secured  creditors91 
or  by  a  majority  of  the  stockholders,88  nor  consult  with  the  parties 
to  the  action  as  to  the  person  to  be  selected.88  Ordinarily,  however, 
the  court  is  guided  to  a  considerable  extent  by  the  choice  of  all  or  a 
majority  of  the  interested  parties. 

The  competency  of  the  person  appointed  as  receiver  cannot  be  at- 
tacked collaterally.84 

0.  Procedure  and  Subsequent  Steps 

§  5269.  General  rules.  In  order  to  obtain  the  appointment  of  a 
receiver,  where  a  ground  exists  for  such  appointment,  it  is  necessary 
to  first  file  a  suit,88  making  the  corporation  a  party,86  and  setting  up 
facts  showing  the  right  to  a  receiver.87  If  the  appointment  is  sought 
pendente  lite,  notice  of  the  application  must  ordinarily  be  given.88 

If  the  procedure,  wholly  or  in  part,  is  fixed  by  statute,  then  of 
course  the  procedure  must  follow  the  statute.86 


MLotte  Bros.  v.  American  Bilk  Co., 
159  Fed.  499. 

•ft Farmers'  Loan  ft  Trust  Go.  v. 
Cape  Fear  ft  Y.  Val.  B.  Co.,  62  Fed. 
675,  North  Carolina  law. 

MBurwell  v.  Farmers'  ft  Merchants9 
Bank,  119  Ga.  633,  46  S.  E.  885. 

•7  Roberta  Tel.  ft  Elec.  Co.  v.  Far- 
mers' ft  Merchants'  Nat.  Bank  of 
Abilene,  —  Tex.  Civ.  App.  — ,  155  8. 
W.  629. 

St  See  Boby  v.  Title  Guarantee  ft 
Trust  Co.,  166  111.  336,  46  N.  E.  1110. 

98  See  Kimmerle  v.  Dowagiac  Mfg. 
Co.,  105  Mich.  640,  63  N.  W.  529;  In  re 
Knickerbocker  Bank,  19  Barb.  (N.  T.) 
602. 

M  Farmers'  ft  Merchants1  Bank  of 
Holstein    v.'  German   Nat.   Bank,   59 


Neb.  229,  80  N.  W.  820. 

91  Bichards  v.  Chesapeake  ft  O.  B. 
Co.,  1  Hughes  28,  Fed.  Cas.  No.  11, 
771. 

WGarig  v.  Truth  Prtg.  ft  Pub.  Co., 
123  La.  895,  49  So.  632. 

99  Fowler  v.  Jarvis-Conklin  Mort- 
gage Trust  Co.,  66  Fed.  14. 

94  Boby  v.  Title  Guarantee  ft  Trust 
Co.,  166  HI.  336,  46  N.  E.  1110. 

96  See  §5270,  infra. 

96  See  §  5274,  infra. 

97  See  §  5272,  infra. 

98  See  §5224,  supra. 

99  Oil  City  Ironworks  v.  Pelican 
Oil  ft  Pipe  Line  Co.,  115  La.  265,  38 
So.  987;  Saxon  v.  Southwestern  Brick 
ft  Tile  Manufacturing  Co.,  113  La. 
637,  37  So.  540. 
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§5270.  Time  for  appointment.  There  must  be  a  pending  suit,1 
and  the  appointment  of  a  receiver  before  any  bill  is  filed  is  void.8  In 
some  states  it  has  been  held  that  a  receiver  cannot  be  appointed 
while  a  demurrer  to  the  bill  is  pending.8 

§  62T1.  County  in  which  suit  must  be  brought.  Statutes  often  fix 
the  venue  of  applications  for  the  appointment  of  a  receiver  of  a 
corporation.*  Thus,  in  Texas,  suit  must  be  brought  in  the  county 
where  the  principal  office  of  the  corporation  is  located.6  Under  the 
statutes  of  other  states,  suit  may  be  brought  in  any  county  in  which 
a  domestic  corporation  has  an  office.6 

§6272.  Pleadings  and  motion  papers — In  general.  The  applica- 
tion for  a  receiver,  whether  based  on  the  bill  or  on  separate  affidavits, 
must  set  up  facts  rather  than  conclusions ; 7  must  show  the  necessity 
for  the  appointment,  including  the  want  or  inadequacy  of  other  reme- 
dies; 8  and  must  show  plaintiff's  interest.9    If  a  receiver  is  sought  for 

The  procedure  fixed  by  statute  to  6  See    Chicago   &   8.    E.    B.    Go.   v. 


obtain  jurisdiction  to  appoint  a  re- 
ceiver for  a  corporation  must  be 
strictly  followed.  Western  Elec.  Go. 
v.  National  Automobile  Electrical 
Supply  Co.,  135  La.  559,  65  So.  741; 
Vasquez  v.  Metropolitan  Bldg.  Co.,  134 
La.  907,  64  So.  827. 

1  Vila  v.  Grand  Island  Elec.  Light, 
Ice  &  Cold  Storage  Co.,  68  Neb.  222, 
63  L.  B.  A.  791,  110  Am.  St.  Bep.  400, 
4  Ann.  Cas.  59,  97  N.  W.  613,  94  N. 
W.  136. 

8  Smith  v.  Ely  &  Walker  Dry  Goods 
Co.,  79  Miss.  266,  30  So.  653. 

8  Cook  v.  Detroit  &  M.  B.  Co.,  45 
Mich.  453,  8  N.  W.  74. 

*  United  States  Trust  Co.  v.  New 
York,  W.  S.  &  B.  By.  Co.,  35  Hun  (N. 
Y.)  341,  aff'd  101  N.  Y.  478,  5  N.  E. 
316,  holding  statute  not  applicable  to 
appointment  of  receiver  in  foreclosure 
suit. 

*  Mitchell  v.  Hancock,  —  Tex.  Civ. 
App.  — ,  196  S.  W.  694;  Kirby  Lum- 
ber Co.  *s  Beceivers  v.  McLendon,  — 
Tex.  Civ.  App.  — ,  120  S.  W.  227;  Wills 
Point  Mercantile  Co.  v.  Southern  Bock 
Island  Plow  Co.,  31  Tex.  Civ.  App. 
94,  71  S.  W.  292. 


Kenney,  159  Ind.  72,  62  N.  E.  26. 

7  It  is  not  sufficient  to  merely  allege 
in  general  terms  negligence  and  bad 
management  of  corporate  officers  nor 
to  aver  great  frauds  without  stating 
the  facts.  C!ark  v.  National  Linseed 
Oil  Co.,  105  Fed.  787. 

Insolvency  must  be  alleged  by  stat- 
ing the  facts  and  circumstances  of 
the  alleged  insolvency.  Atlantic 
Trust  Co.  v.  Consolidated  Elec.  Stor- 
age Co.,  49  N.  J.  Eq.  402,  23  Atl.  934; 
Sacramento  Valley  Irrigation  Co.  v. 
Lee,  15  N.  M.  567,  113  Pac.  834. 
Contra,  Chicago  &  S.  E.  B.  Co.  v. 
Kenney,  159  Ind.  72,  62  N.  E.  26, 
holding  mere  allegation  that  defend- 
ant is  insolvent,  in  the  words  of  the 
statute,  sufficient. 

For  form  of  bill  in  equity  by  stock- 
holders for  appointment  of  receiver, 
see  bill  set  out  in  full  in  Cantwell  v. 
Columbia  Lead  Co.,  199  Mo.  1,  97  S. 
W.  167. 

8  Chicago  &  S.  E.  B.  Co.  v.  Kenney, 
159  Ind.  72,  62  N.  E.  26. 

9  See  Briarfield  Iron  Works  Go.  v. 
Foster,  54  Ala.  622. 
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all  the  corporate  property,  the  property  need  not  be  jtarticularly 
described.10  Generally,  the  bill  must  state  facts  other  than  the  mere 
fact  of  insolvency,  to  warrant  the  exercise  of  the  discretionary  power 
of  the  court.11  Loose  and  general  allegations  of  fraud  and  maladmin- 
istration are  not  sufficient.18  Under  the  Louisiana  statute,  it  is  pro- 
vided that  plaintiff  must  set  forth  his  demand  as  in  an  ordinary  suit.18 
Amendable  defects  in  the  bill  for  the  appointment  of  a  receiver  are 
waived  by  appearance  of  the  corporation  and  its  statement  that  it 
would  not  resist  a  receivership.14 

A  temporary  receiver  before  judgment  cannot  be  appointed,  at 
least  in  some  states,  upon  the  bare  allegations  of  the  complaint  un- 
supported by  any  affidavit  or  other  evidence.15 

§  5273.  —  Effect  of  sworn  denials.  A  receiver  will  not  be  ap- 
pointed pendente  lite  where  the  equities  of  the  bill  are  fully  denied 
by  the  sworn  answer,  and  the  evidence  adduced  in  support  of  the 
bill  does  not  overcome  such  denials.16  General  charges  of  fraud  and 
misconduct,  verified  only  on  information  and  belief,  where  specifically 
denied  in  the  answer,  are  not  sufficient,  as  an  affidavit,  to  warrant  the 
appointment  of  a  receiver  pendente  lite.17  So  if  all  the  grounds  are 
fully  met  by  affidavits,  a  receiver  will  not  be  appointed  on  preliminary 
hearing.18 

The  biU,  where  brought  by  a  cred-  ft  Cooke  Heating  ft  Power  Co.,  87  N. 

iter,   is  insufficient   where  it   merely  T.  App.  Div.  317,  84  N.  Y.  Supp.  306. 

alleges  that  complainant  is  a  creditor  It  is  held  in  New  York  that  a  re- 

without  alleging  the  amount  and  na-  ceiver  pendente  lite  will  not  be  ap- 

ture  of  his  demand.    Saxon  v.  South-  pointed   at   the   suit   of  a  judgment 

western  Brick  ft  Tile  Mfg.  Co.,  113  La.  creditor  of  the  corporation,  in  a  statu- 

637,  37  So.  540.  tory  action  brought  to  sequestrate  the 

10  Hale-Berry  Co.  v.  Diamond  State  property  of  the  corporation,  on  the 
Iron  Co.,  94  Ga.  61,  22  S.  E.  217.  See  summons  and  complaint  alone  and  be- 
also  Cheney  v.  Maumee  Cycle  Co.,  64  fore  answer,  since  a  temporary  re- 
Ohio  St.  205,  60  N.  E.  207.  ceiver  may  not  be  necessary  and  the 

11  Sill  v.  Kentucky  Coal  ft  Timber  facts  showing  necessity  should  be 
Development  Co.,  —  Del.  Ch.  — ,  97  shown  by  affidavit.  Kieley  v.  Bar- 
Atl.  617,  and  see  §  5250  et  seq.,  supra,  ron  ft  Cooke  Heating  &  Power  Co., 

1»  Fenn  v.  W.  M.  Ostrander,  132  N.  87  N.  T.  App.  Div.  317,  84  N.  Y.  Supp. 

Y.   App.  Div.  311,   116  N.  Y.   Supp.  306. 

1083.  IS  Smiley  v.  New  River  Co.,  72  W. 

IS  Saxon  v.   Southwestern  Brick  ft  Va.  221,  77  S.  E.  976. 

Tile  Mfg.  Co.,  113  La.  637,  37  So.  540.  17  Clark  v.  National  Linseed  Oil  Co., 

14  Caasels  Mills  v.  First  Nat.  Bank  105  Fed.  787. 

of  Gadsden,  187  Ala.  325,  65  So.  820.  IS  Brady  v.  Bay  State  Gas  Co.,  106 

ISFederman     v.     Standard     Churn  Fed.  584;    Taylor   v.   Cuban  Land  ft 

Mfg.  Co.,  128  N.  Y.  App.  Div.  493,  Steamship  Co.,  106  Fed.  437. 
112  N.  Y.  Supp.  834;  Kieley  v.  Barron 
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§6274.  Parties  defendant  and  intervention.  The  corporation  is 
a  necessary  party,  and  no  receiver  can  be  appointed  for  a  corporation 
unless  the  corporation  is  made  a  party.19  However,  it  is  not  necessary 
to  join  the  directors  or  other  officers,*0  stockholders,81  bondholders88 
or  other  creditors.83  Creditors  need  not  be  made  parties  to  an  action 
by  a  stockholder  for  a  receivership.84  Wrongdoers  other  than  the 
corporation  itself  are  not  necessary  defendants.85  But,  in  a  proper 
case,  the  court  may  permit  a  stockholder86  or  creditor  to  intervene. 
However,  it  has  been  held  that  bondholders  or  stockholders  cannot 
intervene,  where  they  admit  the  necessity  for  the  appointment  of 


19  District  of  Columbia.  Morrow  v. 
Edwards,  20  D.  C.  475. 

Illinois.  Baker  v.  Backus'  Adm'r, 
32  111.  79. 

Michigan.  Seripps  v.  Crawford,  123 
Mich.  173,  81  N.  W.  1096. 

Pennsylvania.  In  re  Gravenstine  *s 
Appeal,  49  Pa.  St.  310. 

South  Carolina.  Hubbard  v.  Cam- 
perdown  Mills,  25  8.  C.  496,  1  8.  E.  5. 

SO  Howard  v.  Charles  J.  Cassidy 
Co.,  42  App.  Cas.  (D.  C.)  44;  Pomca 
Mill  Co.  v.  Mikesell,  55  Neb.  98,  75 
N.  W.  46. 

*1  Elwood  v.  First  Nat.  Bank  of 
Greenleaf,  41  Kan.  475,  21  Pac.  673; 
Wilson  v.  California  Wine  Co.,  95 
Mich.  117,  54  N.  W.  643;  In  re  Dodge 
&  Stevenson  Mfg.  Co.,  77  N.  Y.  101, 
109,  33  Am.  Rep.  579;  Bristol  Iron  ft 
Steel  Co.  v.  Thomas,  93  Va.  396,  25  S. 
E.  110,  where  no  relief  is  asked 
against  the  stockholders. 

M  Farmers '  Loan  &  Trust  Co.  v. 
Kansas  City,  W.  ft  N.  W.  R.  Co.,  53 
Fed.  182,  where  trustee  of  mortgage 
sues  for  a  receiver. 

In  some  states,  however,  if  bond- 
holders are  not  made  defendants  in  an 
action  by  a  stockholder  for  a  receiver, 
the  receivership  cannot  affect  their 
rights.  Smiley  v.  Sioux  Beet  Syrup 
Co.,  71  Neb.  581,  99  N.  W.  263. 

«3  Guaranty  State  Bank  &  Trust  Co. 
v.  Thompson,  —  Tex.  Civ.  App.  — ,  195 
S.  W.  960. 

M  State  v.  Shelton,  238  Mo.  281,  142 
S.  W.  417. 


In  an  action  for  a  receiver,  a  per- 
son claiming  no  interest  in  the  assets, 
and  who  is  alleged  to  have  no  valid 
claim  against  the  corporation,  is  not  a 
proper  defendant.  Dailey  v.  Southern 
Lime  ft  Fertilizer  Works,  165  N.  C.  60, 
80  S.  E.  891. 

MVan  Vleet  v.  Evangeline  Oil  Co., 
127  La.  919,  54  So.  286. 

tt  Kanawha  Coal  Co.  v.  Ballard  ft 
Welch  Coal  Co.,  43  W.  Va.  721,  29  S. 
E.  514.  Compare  Land  Title  ft  Trust 
Co.  v.  Asphalt  Co.  of  America,  114 
Fed.  484. 

In  a  proper  case,  where  a  creditor 
sues  for  a  receiver,  a  stockholder  may 
be  allowed  to  intervene.  Kanawha 
Coal  Co.  v.  Ballard  ft  Welch  Coal  Co., 
43  W.  Va.  721,  29  S.  E.  514. 

If  a  stockholder  sues  for  a  receiver 
on  the  ground  of  imminent  danger  of 
insolvency,  and  the  corporation  con- 
sents to  a  receiver,  other  stockholders 
should  be  permitted  to  intervene  to 
oppose  the  application  for  a  receiver. 
Thayer  v.  Kinder,  45  Ind.  App.  Ill, 
90  N.  E.  323,  89  N.  E.  408,  holding 
also  that  there  was  no  laches  in  apply- 
ing for  intervention  in  the  particular 
case. 

If  creditors  sue  for  a  receiver  and 
the  corporation  sets  up  no  defense, 
stockholders  may  intervene  to  set  up 
that  the  claims  of  the  creditors  are 
based  on  ultra  vires  acts  in  fraud  of 
the  rights  of  the  intervening  stock- 
holders. Jones  v.  Ezell,  134  Ga.  553, 
68  S.  E.  303. 
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to  question  the  propriety  of  the  appointment  of  the  par- 
receivers,  at  least  where  they  have  another  statutory  remedy.*7 

er  some  statutes,  a  creditor  who  has  not  obtained  a  judgment 

» 

intervene  to  resist  the  petition  of  a  judgment  creditor  for  a 
ation  of  corporate  property  and  the  appointment  of  a  re- 


•S.  Order  or  decree.    Where  a  stockholder  or  creditor  sues 
ceiver,  the  court  has  no  power,  at  the  time  it  decides  in  regard 
to  pass  on  the  validity  of  other  claims  or  liens  against  the 
tion.*0    In  a  suit  for  a  receiver,  the  court  has  no  jurisdiction 
■*  on  its  own  motion  an  audit  of  the  corporate  books  at  the  ex- 
it the  corporation.80    As  incidental  relief,  the  court  may  enjoin 
from  re-entry  for  nonpayment  of  rent  and  require  them  to 
payment  out  of  the  proceeds  of  the  sale  of  the  corporate  prop- 
It  seems  that  an  order  in  a  foreclosure  suit  appointing  a  re- 
:or  all  the  property  of  the  corporation,  including  property  not 
by  the  mortgage,  is  not  void  so  as  to  be  subject  to  collateral 
~^vhere  the  order  was  made  with  the  consent  of  the  corporation 
in  accordance  with  the  prayer  of  the  bill.82 

6.  Acceptance,  oath  and  bond.  Like  other  receivers,  a  re- 
)f  a  corporation  is  governed  by  the  general  rules  as  to  accept* 
Bth  and  bond.  The  appointment  becomes  effective  only  upon 
nee  by  the  person  appointed,  and  ordinarily  the  appointee 

^)t  only  take  an  oath  but  must  give  a  bond.88  In  New  York, 
ition  as  to  a  bond  in  case  of  the  receiver  of  a  corporation  is 

<d  at  length  by  statute,84  and  this  is  also  true  in  some  of  the 
"•ates. 

r.  Waiver  of  objections  to  appointment.    Failure  to  raise 
lection  within  a  reasonable  time  precludes  a  party  to  the  suit 


id  Title  ft  Trust  Co.  v.  Asphalt 
Lznerica,  114  Fed.  484. 
"erside  Iron  Works  v.  Hosmer, 
"h.  124,  58  N.  W.  693. 
Lsolidated  Goal  Co.  v.  National 
ank,  55  N.  J.  Eq.  800,  38  Atl. 
'irabal  v.  Albuquerque  Wool 
«  Milk,  —  N.  M.  — ,  170  Pac. 

Me  v.  Kimmel  (Mo.  A  pp.),  183 


38Vallery  v.  Denver  &  R.  G.  R.  Co., 
236  Fed.  176. 

S3  Bond,  8ee  High,  Receivers  (4th 
Ed.),  §§  118126b. 

Omission  to  take  oath  not  fatal. 
American  Bank  v.  Cooper,  54  Me.  438. 

Presumption  that  oath  was  taken, 
see  Seymour  v.  C.  Aultman  Co.,  109 
Iowa  297,  80  N.  W.  401. 

84  See  General  Corp.  Law  (N.  Y.), 
§§  225-227. 


>»  v.  Blue  Ridge  Coal  Co.,  72 
174,  77  S.  E.  894. 
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from  objecting  to  the  appointment  of  a  receiver.8*  Thus,  objections 
to  the  appointment  of  a  receiver  cannot  be  first  urged  by  the  cor- 
poration some  nine  months  after  the  appointment,  on  the  ground  that 
there  was  an  adequate  remedy  at  law.86  And  of  course  a  person  con- 
senting to,  or  accepting  the  benefits  of,  a  receivership,  cannot  there- 
after attack  the  appointment.87 

§  5278.  Collateral  attack.  It  is  too  well  settled  to  admit  of  any 
controversy  that  the  appointment  of  a  receiver,  where  the  court  had 
jurisdiction,  is  not  subject  to  collateral  attack.88  On  collateral  at- 
tack, only  the  jurisdiction  to  appoint  the  receiver  can  be  considered.88 
Thus,  the  appointment  of  a  receiver  cannot  be  collaterally  attacked 
on  the  ground  that  the  sole  object  of  the  suit  wherein  the  appoint- 
ment was  made  was  the  appointment  of  a  receiver,40  nor  on  the  ground 
that  the  suit  in  which  the  appointment  was  made  was  not  an  adversary 
suit  as  between  the  parties  thereto.41  Whether  the  fact  that  the 
appointment  was  without  notice  makes  it  subject  to  collateral  attack 
is  stated  elsewhere.48 

§  6279.  Duration,  removal  and  discharge.  There  is  no  fixed  time 
for  the  duration  of  a  receivership  of  a  corporation.  Generally  the 
receivership  does  not  terminate  until  the  final  settlement  of  the  case.48 


3*Holling  v.  Brierfield  Goal  &  Iron 
Co.,  150  U.  S.  371,  37  L.  Ed.  1113; 
Northwestern  Nat.  Bank  of  Minne- 
apolis v.  Mickelson-Shapiro  Co.,  134 
Minn.  422,  159  N.  W.  948. 

36  Brown  v.  Lake  Superior  Iron  Co., 
134  U.  S.  530,  33  L.  Ed.  1021. 

37  Creditors  who  acquiesce  in  the  ap- 
pointment of  a  receiver  for  several 
months  and  participate  in  the  re- 
ceivership are  estopped  from  attack- 
ing the  receivership  as  fraudulent. 
Manhattan  Trust  Co.  of  New  York  v. 
Seattle  Coal  &  Iron  Co.,  16  Wash.  499, 
48  Pac.  333,  737. 

33  Greenwood  Gum  Co.  v.  Zimmer- 
man, 240  Fed.  637;  Hillsborough  Gro- 
cery Co.  v.  Ingalls,  60  Fla.  105,  53  So. 
930.  See,  generally,  High,  Receivers 
(4th  Ed.),  §§  39a-39c. 

33  Pacific  Coast  Pipe  Co.  v.  Conrad 
City  Water  Co.,  245  Fed.  846. 

4©Shinney  v.  North  American  Sav- 


ings, Loan  ft  Building  Co.,  97  Fed.  9; 
Olmstead  v.  Distilling  Cattle-Feeding 
Co.,  73  Fed.  44;  McNary  v.  Bush,  35 
Ore.  114,  56  Pac.  646.  Contra,  State  v. 
Robs,  122  Mo.  435,  23  L.  B.  A.  534,  25 
S.  W.  947. 

41  First  Nat.  Bank  of  Mauch  Chunk 
v.  United  States  Encaustic  Tile  Co., 
105  Ind.  227,  4  N.  E.  846. 

43  See  §  5224,  supra. 

43  Final  discharge  of  receivers  in 
general,  see  High,  Receivers  (4th  Ed.), 
§  832  et  eeq. 

In  New  Jersey,  a  statute  permits  the 
court  to  discharge  a  receiver  and  re- 
invest the  corporation  with  its  priv- 
ileges and  franchises  where  its  debts 
have  been  paid  or  provided  for.  Sulli- 
van v.  Newark  Lunch  Room  Co.,  — 
N.  J.  Oh.  — ,  104  Atl.  222,  holding  plan 
of  reorganization  insufficient  where 
corporation  will  be  started  out  with 
liabilities  exceeding  its  assets;  Bull  v. 
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If  the  purpose  is  to  wind  up  the  business,  then  the  receiver  should  be 
discharged  when  the  assets  are  collected  and  distributed.  If  the 
receiver  is  running  the  business,  it  seems  that  the  receivership  should 
be  terminated  as  soon  as  possible,  keeping  in  mind  whether  the  busi- 
ness is  a  losing  or  paying  one  and  the  beneficial  or  nonbeneficial  effect 
of  the  receivership.  In  case  a  receiver  is  appointed  on  the  ground 
of  lack  of  corporate  officers  or  of  dissensions  in  the  governing  body 
making  it  impossible  for  the  corporation  to  carry  on  the  business 
with  advantage  to  the  stockholders,  then  the  receivership  must  be 
only  for  such  time  as  is  necessary  to  protect  the  rights  of  the  injured 
parties,44  and  "as  soon  as  a  lawfully-constituted  and  competent  gov- 
erning body  comes  into  existence,  whether  it  is  brought  into  existence 
by  an  adjustment  of  the  dissensions  or  by  the  election  of  a  new  body, 
and  such  body  is  ready  to  take  possession  of  the  property  of  the  cor- 
poration and  proceed  in  the  proper  discharge  of  its  duties,  the  court 
must  lift  its  hand  and  retire."  **  However,  a  new  election  of  officers, 
ordered  by  the  court,  will  not  of  itself  revoke  the  authority  of  the 
receiver.46  If  a  receiver  is  appointed  with  the  consent  of  the  cor- 
poration, it  cannot,  a  year  afterwards,  obtain  a  termination  of  the 
receivership  over  the  objection  of  the  creditors.47  The  appointment 
of  a  receiver  may  be  vacated  where  the  result  of  fraud  and  collusion 
on  the  part  of  some  of  the  stockholders.4*  If  the  appointment  is  se- 
cured by  misrepresentations,  it  may  be  set  aside.40 

A  receiver  may  be  removed  50  where  there  are  good  grounds  there- 
for.51   He  will  not  be  removed,  however,  although  there  are  grounds 

International  Power  Co.,  87  N.  J.  Eq.  Conn.  473,  39  Atl.  800;  People  v.  Third 

1,  99  Atl.  Ill,  holding  that  a  mere  ex-  Ave.  Sav.  Bank,  50  How.  Pr.  (N.  T.) 

tension  of  time  for  payment  may  not  22. 

bo  prorviding  for  debts;  Gallagher  v.         Another  circuit  court  cannot  remove 

Asphalt  Co.  of  America,  65  N.  J.  Eq.  receiver.     Gates  v.  McKee,  15  S.  D. 

258,  55  Atl.  259.  247,  88  N.  W.  115. 

4*  Duncan   v.  George   C.   Treadwell         SI  Land  Title  &  Trust  Co.  v.  Asphalt 

Co.,  82  Hun    (N.  Y.)   376,  31  N.  Y.  Co.  of  America,  120  Fed.  996;  Clarke 

Supp.  340.  v.  Clarke  Central  Railroad  &  Banking 

4»  Edison  v.  Edison  United  Phono-  Co.   of  Georgia,  66  Fed.   16;   Fowler 

graph  Co.,  52  N.  J.  Eq.  620,  626,  29  v.  Jarvis-Conklin  Mortgage  Trust  Co., 

Atl.  195.  66  Fed.  14;  Jordan  v.  Electrical  Sup- 

46  Keokuk    Northern    Line    Packet  ply  Co.,  —  Iowa  — ,  105  N.  W.  160. 
Co.  v.  Davidson,  13  Mo.  App.  561.  See,  generally,  High,  Receivers   (4th 

47  People   v.   Globe   Mut.  Life  Ins.  Ed.),  §§  820831a. 

Co.,  60  How.  Pr.  (N.  Y.)  82.  If  the  receiver  is  found  to  be  ad- 
4i  Goodale  Phonograph  Co.  v.  Valen-  versely  interested   he   should   be   re- 
tine,  69  Wash.  263,  124  Pac.  691.  moved.     Com.  v.  North  Shore  R.  Co., 
40  In  re  Veler,  249  Fed.  633.  259  Pa.  155,  102  Atl.  568. 
••In  re  Premier  Cycle  Mfg.  Co.,  70  A  receiver  should  be  removed  where 
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therefor,  where  the  removal  will  be  of  no  real  value  or  advantage  to 
any  one  interested  but  instead  would  result  in  great  additional  ex- 
pense and  unnecessary  delay  in  closing  the  receivership.68  Thus, 
the  removal  of  a  receiver  may  be  refused  on  the  ground  that  an  ap- 
plication was  soon  to  be  made  for  a  termination  of  the  receivership.68 
A  receiver  will  not  be  removed  merely  because  he  is  a  director  or 
stockholder  and  also  a  complainant  in  the  bill  asking  for  a  receiver.64 

m.    EFFECT    OF    RECEIVERSHIP 

§6280.  General  rules.  The  effect  of  the  appointment  of  a  re- 
ceiver for  a  corporation65  depends  somewhat  on  the  nature  of  the 
receivership,  i.  e.,  whether  merely  to  conserve  the  property  pending 
suit,  or  to  wind  up  the  business,  or  to  run  the  business.  Ordinarily 
the  receiver  is  invested  with  greater  powers  where  he  is  a  statutory 
receiver  than  where  he  is  merely  a  chancery  receiver.  The  appoint- 
ment does  not  terminate  the  action  in  which  the  receiver  is  ap- 
pointed,66 and  it  does  not  dissolve  the  corporation.67  It  does  not  affect 
liability  for  taxes,66  but  merely  transfers  the  existing  public  and 
charter  duties  of  the  corporation.69    It  does  not  terminate  liability  of 


he  has  a  direct  interest  antagonistic 
to  a  right  attempted  to  be  asserted  by 
the  corporation.  Etowah  Min.  Co.  v. 
Wills  Valley  Min.  ft  Mfg.  Co.,  106  Ala. 
492,  17  So.  522. 

There  is  a  good  ground  for  removal 
of  a  receiver  who  was  an  officer  of 
the  corporation  at  the  time 'it  became 
insolvent,  where  his  conduct  as  such 
officer  should  be  investigated  to  see 
whether  he  has  not  obtained  a  benefit 
or  advantage  which  in  equity  he  ought 
not  to  be  permitted  to  retain.  Me- 
Cullough  v.  Merchants'  Loan  ft  Trust 
Co.,  29  N.  J.  Eq.  217. 

If  two  or  more  receivers  are  ap- 
pointed and  they  become  hostile,  the 
court  should  remove  all  of  them. 
People  v.  Brooklyn  Bank  in  City  of 
New  York,  125  N.  Y.  App.  Div.  354, 
109  N.  Y.  Supp.  534. 

58  Decker  Bros.  v.  Berners  Bay  M. 
&  M.  Co.,  2  Alaska  504. 

ft*  Hilliard  v.  Sterlingworth  R.  Sup- 
ply Co.,  221  Pa.  503,  70  Atl.  819. 

64  Mercantile  Trust  ft  Deposit  Co.  of 


Baltimore  v.  Florence  Water  Co.,  Ill 
Ala.  119,  126,  19  So.  17. 

MSee,  generally,  State  v.  District 
Court  of  Thirteenth  Judicial  Dist.  in 
and  for  Yellowstone  County,  50  Mont. 
259,  146  Pac.  539. 

Criminal  liability  where  corporation 
is  in  hands  of  receiver,  see  §  3378, 
supra. 

M  state  v.  District  Court  of  Thir- 
teenth Judicial  Dist.  in  and  for  Yel- 
lowstone County,  50  Mont.  259,  146 
Pac.  539. 

W  Chapter  on  Dissolution,  infra. 

SB  State  v.  Board  of  Bailroad 
Com  'rs,  41  N.  J.  L.  235. 

59 "He  takes  the  property  of  the 
corporation,  including  its  franchises," 
it  has  been  said,  "in  the  same  con- 
dition and  subject  to  all  the  duties, 
obligations  and  liabilities  that  rested 
upon  the  corporation  itself,  and  in  the 
administration  of  his  office  is  under 
obligation  for  the  performance  of 
every  duty  and  obligation  imposed 
upon  the  corporation  by  its  charter, 
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the  corporation  on  a  surety  bond.60  If  a  corporate  trustee  is  ap- 
pointed receiver,  his  powers  as  trustee  cease  when  he  becomes  re- 
ceiver.81 

In  determining  the  effect  of  the  appointment  of  a  receiver  on  the 
power  of  the  corporation  to  exercise  corporate  functions,  the  decisions 
are  not  altogether  harmonious.  Some  of  the  apparent  conflict  may 
be  reconciled,  however,  by  distinguishing  between  receivers  appointed 
as  incidental  relief  and  pendente  lite  merely  to  preserve  the  property 
and  not  to  run  the  business,  and  receivers  appointed  for  the  purpose 
of  taking  over  the  business  and  running  it  for  an  indefinite  time  or 
winding  up  the  business.62  In  the  former  case,  the  corporation  con- 
tinues to  have  power  to  exercise  many  of  its  functions.68  In  the 
latter  case,  it  is  generally  held  that  the  corporate  powers  are  for  the 
most  part  vested  exclusively  in  the  receiver  under  the  direction  of 
the  court.84    However,  the  courts,  at  least  in  their  general  statements, 


or  by  the  general  laws  of  the  state." 
State  v.  Board  of  Railroad  Com'rs, 
41  N.  J.  L.  235,  249. 

60  New  York  v.  Illinois  Surety  Co., 
180  N.  T.  App.  Div.  513,  167  N.  Y. 
Supp.  752. 

61  Hyde  v.  Clausin,  82  Wash.  218, 
144  Pac.  50. 

6S  See  Decker  v.  Gardner,  124  N.  Y. 
334,  11  L.  B.  A.  480,  26  N.  £.  814. 

63 The  corporation  "may  still  exer- 
cise, as  before,  its  franchises,  so  it 
does  not  interfere  with  the  rightful 
management  of  the  road  by  the  re- 
ceiver, so  far  as  his  duties  are  de- 
fined by  the  court  appointing  him.  No 
doubt  it  may  do  many  corporate  acts, 
and  certainly  it  can  do  all  things 
necessary  to  preserve  its  legal 
existence,  *  *  *  otherwise  the  ap- 
pointment of  a  receiver  would  be 
tantamount  to  a  dissolution  of  the 
corporation."  Ohio  &  M.  B.  Co.  v. 
Russell,  115  111.  52,  57,  3  N.  E.  561. 

The  appointment  of  a  receiver  of 
mortgaged  property  of  a  corporation, 
in  a  foreclosure  suit,  does  not  inter- 
fere with  the  exercise  of  its  general 
powers  by  the  corporation.  Lea  v. 
Iron  Belt  Mercantile  Co.,  119  Ala.  271, 
24  So.  28;  Decker  v.  Gardner,  124  N. 


Y.  334,  11  L.  R.  A.  480,  26  N.  E.  814. 
(leading  ease). 

The  appointment  of  a  temporary  re- 
ceiver pendente  lite  does  not  prevent 
the  exercise  of  corporate  powers,  and 
hence  a  holder  of  a  policy  in  an  in- 
surance company  who  suffers  a  loss 
after  the  appointment  of  such  a  re- 
ceiver, but  before  the  final  decree  dis- 
solving the  company,  has  a  claim 
against  the  corporate  assets  for  the 
full  amount  of  his  policy.  Shloss  v. 
Metropolitan  Surety  Co.,  149  Iowa  382, 
128  N.  W.  384. 

64  If  a  receiver  is  appointed  for  an 
insolvent  corporation,  it  is  generally 
held  that  the  exercise  of  corporate 
functions  is  suspended.  Under  the 
New  Jersey  statute  in  force  in  1882, 
however,  it  is  held  that  until  the  in- 
junction continues  four  months  the  in- 
solvent corporation  "may  use  and  ex- 
ercise its  franchises  and  transact 
ordinary  business  in  its  own  name, 
subject,  of  course,  to  the  right  of  the 
receiver  to  the  possession  and  control 
of  the  property."  Second  Nat.  Bank 
of  Paterson  v.  New  York  Silk  Mfg. 
Co.,  11  Fed.  532,  535.  That  adjudica- 
tion of  insolvency  and  appointment  of 
a  receiver  does  not  take  away  from 
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often  fail  to  note  this  distinction.  Of  course,  if  the  receiver  is  ap- 
pointed in  dissolution  proceedings,  especially  after  dissolution,  the 
corporate  powers  are  at  an  end.85  Moreover,  the  powers  of  the  cor- 
poration may  be  practically  extinguished  by  an  injunction  granted 
in  connection  with  the  receivership.  Of  course  the  appointment  of 
a  receiver  deprives  the  corporation  of  the  right  to  exercise  its  corpo- 
rate powers  in  any  manner  inconsistent  with  the  order  or  decree 
making  the  appointment,  and  such  an  order  or  decree  usually  enjoins 
interference  with  the  property  by  the  corporate  officers  or  agents  so 
as  to  deprive  them  of  the  power  to  make  contracts.*8  However,  the 
appointment  does  not,  of  itself,  dissolve  the  corporation,87  nor  prevent 
it  from  resuming  its  business  after  the  object  of  the  receivership  has 
been  accomplished,88  nor  prevent  it  from  reacquiring  its  property  after 
a  sale  by  the  receiver,89  nor  preclude  it  from  taking  back  the  surplus 
of  assets  after  liquidation  of  its  liabilities.70  Ordinarily,  the  appoint- 
ment of  a  receiver  does  not  preclude  the  right  to  hold  a  stockholders' 
meeting.71  The  appointment  of  a  temporary  receiver  does  not  deprive 
4  a  corporation  of  power  to  employ  counsel  to  defend  its  interests.78 
And  it  has  been  held  that  the  appointment  of  a  receiver  does  not 
prevent  a  subsequent  mortgage  of  the  corporate  property  by  the  cor- 
poration,78 although  such  decision  is  deemed  erroneous  except  as 
limited  to  a  receiver  of  corporate  property  as  distinguished  from  a 
receiver  of  the  corporation. 


the  corporation  its  right  to  transact 
business,  see  Rosenbaum  v.  United 
States  Credit  System  Co., '61  N.  J.  L. 
543,  40  Atl.  591. 

If  the  rule  were  otherwise  conflict 
between  the  directors  and  the  receiver 
would  result  in  endless  confusion. 
Linville  v.  Hadden,  88  Md.  594,  43  L. 
B.  A.  222,  41  Atl.  1097. 

65  Chapter  on  Dissolution,  supra. 

66  Barker  v.  Southern  Building  & 
Loan  Ass'n,  181  Fed.  636. 

67  See  chapter  on  Dissolution,  infra. 
66  Thompson    v.    Greeley,    107    Mo. 

577,  77  S.  W.  962. 

69  City  Water  Co.  v.  State,  88  Tex. 
600,  32  S.  W.  1033. 

70  Heath  v.  Missouri,  K.  &  T.  Ry. 
Co.,  83  Mo.  617. 

71  Butler  v.  Beach,  82  Conn.  417,  74 
Atl.  748. 

The  stockholders  may  elect  directors 


notwithstanding  a  receiver  ha#  been 
appointed.  State  v.  Merchant,  37 
Ohio  St.  251;  Com.  v.  Overholt,  23  Pa. 
Super.  Ct.  199. 

Court  which  appointed  receiver  will 
not,  on  application  of  the  corporation, 
decide  a  question  as  to  the  propriety 
of  postponing  a  stockholders'  meeting 
for  the  election  of  directors.  Taylor  v. 
Philadelphia  &  R.  R.  Co.,  7  Fed.  381. 

In  a  New  Jersey  case  an  injunction 
was  modified  so  as  to  permit  an  elec- 
tion of  officers,  and  the  act  was  up- 
held. Lehigh  Coal  &  Navigation  Co. 
v.  Central  R.  Co.  of  New  Jersey,  35 
N.  J.  Eq.  349. 

78  Assets  Realization  Co.  v.  DeFrees, 
Brace  &  Ritter,  127  111.  App.  454,  aff  'd 
225  111.  508,  80  N.  E.  263. 

73  United  States  &  Mexican  Trust 
Co.  v.  Delaware  Western  Const.  Co. 
(Tex.  Civ.  App.),  112  S.  W.  447,  which 
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§  5281.  Conferring  advantages  on  complainant*  Where  a  receiver 
is  appointed,  whether  in  an  action  by  a  creditor  or  a  stockholder,  it 
creates  no  lien  in  his  favor  nor  does  it  give  him  any  advantage  or 
preference  over  other  claimants  to  the  property.  This  is  too  well 
settled  to  admit  of  controversy.7* 

§  5282.  Vesting  title  in  receiver.  The  general  rule  is  that  a  chan- 
cery receiver  does  not,  merely  by  virtue  of  his  appointment,  take  the 
legal  title  to  the  corporate  property,7*  but  that  a  statutory  receiver 
does  take  the  legal  title.76  If  the  statute  vests  title  in  the  receiver, 
the  court  cannot  divest  him  of  such  title  in  connection  with  his  ap- 
pointment.77 Where  the  appointment  vests  title  in  the  receiver,  then 
of  course  no  conveyance  by  the  corporation  to  him  is  necessary.78 

Where  the  receiver  takes  title,  it  generally  dates  from  the  time 
of  his  appointment,79  except  that  sometimes,  in  relation  to  claims,  it 
relates  back  to  the  filing  of  the  bill.80 

§5283.  Bight  to  possession.  The  right  of  possession  of  the  cor- 
porate property  passes  to  the  receiver,  by  operation  of  law,  on  his 
appointment.81    And  in  a  proper  case,  the  court  may  direct  a  receiver 


so  held  where  a  receiver  was  ap- 
pointed in  a  foreclosure  suit  but  which 
stated  the  rule  as  a  general  one  ap- 
parently applicable  to  all  corporate 
receiverships. 

74  See  §5286,  infra,  as  to  prefer- 
ences. 

75  Kelly  v.  Dolan,  218  Fed.  966; 
Harrison  v.  J.  J.  Warren  Co.,  183 
Mass.  123,  66  N.  E.  589;  Jay  v.  Mid- 
land State  Bank,  26  S.  D.  244,  128  N. 
W.  147. 

For  review  of  New  Jersey  decisions 
as  to  title  receiver  takes,  see  Crews  v. 
United  States  Car  Co.,  57  N.  J.  Eq. 
357,  362,  42  Atl.  272. 

76  Kelly  v.  Bolan,  218  Fed.  966. 
Where  the  statute  vests  title  in  the 

receiver  where  the  corporation  is  in- 
solvent but  makes  no  provision  in  case 
the  corporation  is  solvent,  the  court 
cannot  make  an  order  vesting  a  re- 
ceiver of  a  solvent  corporation  with 
title.  Morse  v.  Metropolitan  8.  S.  Co., 
88  N.  J.  Eq.  325,  102  Atl.  524. 
Whether  title  to  the  corporate  prop- 


erty vests  in  the  receiver  in  New 
Jersey  is  now  settled  in  the  affirma- 
tive by  statute.  See  Squire  v.  Prince- 
ton Lighting  Co.,  72  N.  J.  Eq.  883,  15 
L.  B.  A.  (N.  S.)  657,  68  Atl.  176,  re- 
viewing New  Jersey  decisions  on  this 
subject  prior  to  the  statute. 

77Mirabal  v.  Albuquerque  Wool 
Scouring  Mills,  —  N.  M.  — ,  170  Pac. 
50. 

78  Middlesex  v.  State  Bank,  29  N.  J. 
Eq.  268,  aff'd  30  N.  J.  Eq.  311. 

79  Connecticut  Biver  Banking  Co.  v. 
Bockbridge  Co.,  73  Fed.  709;  Baldwin 
v.  Spear  Bros.,  79  Vt.  43,  64  Atl.  235. 

SO  See  §  5287  et  seq.,  infra. 

*1  Tregaskis  v.  Judge  of  Superior 
Court,  47  Mich.  609,  11  N.  W.  293; 
Brynjolfson  v.  Osthus,  12  N.  D.  42,  96 
N.  W.  261. 

A  receiver  may  be  entitled  to  prop- 
erty of  the  insolvent  corporation  lying 
in  another  state.  Lewis  v.  American 
Naval  Stores  Co.,  119  Fed.  391. 

Where  a  foreign  corporation  plain- 
tiff submits  itself  to  the  jurisdiction 
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to  take  possession  of  the  assets  notwithstanding  the  pendency  of  an 
appeal  from  the  decree  appointing  a  receiver .M  If  possession  is  with- 
held by  a  party  to  the  suit  or  a  privy,  the  court  may  summarily  or- 
der the  delivery  of  the  property  to  the  receiver,88  but  it  is  otherwise 
as  to  one  not  a  party  or  privy,  under  ordinary  circumstances.84  The 
court  appointing  the  receiver  has  power,  in  summary  proceedings,  on 
the  petition  of  the  receiver,  to  require  property  to  be  turned  over  to 
the  receiver,  where  the  possessor  claims  no  interest  therein  in  his  own 
right  but  holds  it  merely  as  trustee  for  security.86 

The  property  -being  in  the  custody  of  the  law,  the  court  will  enjoin 
an  unauthorized  interference  with  it  by  a  third  person,  and  if  an 
order  has  been  made  requiring  the  delivery  of  property,  disobedience 
thereto  may  be  punished  as  a  contempt.89 


of  the  court  in  receivership  proceed- 
ings, the  court  has  power  to  restrain  it 
from  taking  any  action  to  prevent  the 
principal  receiver  from  taking  pos- 
session of  the  property.  Chesapeake 
&  O.  By.  Co.  v.  Atlantic  Transp.  Co., 
62  N.  J.  Eq.  360,  47  Atl.  28. 

But  if  the  property  is  already  in  the 
hands  of  an  assignee  for  the  benefit  of 
creditors,  a  receiver  is  not  entitled  to 
its  possession,  under  the  New  York 
statutes.  People  v.  United  States  Law 
Blank  &  Stationery  Co.,  24  N.  Y.  Misc. 
535,  53  N.  Y.  Supp.  852. 

Right  of  officer  of  corporation  to  re- 
fuse to  turn  over  its  books  to  a  re- 
ceiver upon  the  ground  that  they  tend 
to  incriminate  him,  see  Manning  v. 
Mercantile  Securities  Co.,  242  111.  584, 
30  L.  B.  A.  (N.  S.)  725  with  note, 
90  N.  E.  238. 

**Bull  v.  International  Power  Co., 
85  N.  J.  Eq.  5,  204,  206,  96  Atl.  364. 

SSTinsley  v.  Anderson,  171  U.  S. 
101,  43  L.  Ed.  91. 

The  court  appointing  a  receiver  may 
order  the  corporation  or  any  of  its 
officers  to  turn  over  to  the  receiver 
all  corporate  property  in  its  or  his 
hands.  Wheeler  v.  Matthews,  70  Fla. 
317,  70  So.  416. 

•4  If  third  persons  not  made  parties 
to  the  cause  deny  the  right  of  the  re- 
ceiver to  certain  property,  the  receiver 
is  not  entitled  to  a  summary  writ  of 


assistance.  Musgrove  v.  Gray,  123 
Ala.  376,  82  Am.  St.  Bep.  124,  26  So. 
643. 

If  a  third  person  claims  title  to 
property  alleged  to  belong  to  the  cor- 
poration, and  such  person  is  not  made 
a  party  to  an  action  by  a  stockholder 
for  the  administration  of  the  corpora- 
tion *s  assets,  the  court  cannot  sum- 
marily direct  the  third  person  to  turn 
over  the  property.  Wheaton  v.  Daily 
Telegraph  Co.,  124  Fed.  61. 

There  is  a  conflict  as  to  whether 
officers  of  a  corporation  not  personal- 
ly made  parties  to  the  action  can  be 
summarily  compelled  to  turn  over 
property.  The  affirmative,  is  upheld 
by  Tolleson  v.  People's  Sav.  Bank, 
85  Ga.  171, 11  8.  E.  599,  and  Brandt  v. 
Allen,  76  Iowa  50,  1  L.  B.  A.  653,  40 
N.  W.  82.  The  negative  rule  is  sup- 
ported by  Stuparich  Mfg.  Co.  v.  Su- 
perior Court  of  San  Francisco,  123  Cal. 
290,  55  Pac.  985;  Ex  parte  Hollis,  59 
Cal.  405;  Edrington  v.  Pridham,  65 
Tex.  612;  State  v.  Ball,  5  Wash.  387, 
34  Am.  St.  Bep.  866,  31  Pac.  975. 

For  extended  note  on  "Bight  of  re- 
ceiver to  take  property  from  posses- 
sion of  stranger, ' '  see  47  L.  B.  A.  (N. 
8.)  744. 

85  Miles  v.  New  South  Building  & 
Loan  Ass'n,  95  Fed.  919. 

W  Refusal  to  obey  an  order  to  turn 
over  corporate  property  to  a  receiver 
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A  receiver  appointed  for  an  insolvent  corporation  will  not  be  or- 
dered to  turn  over  mortgaged  land  to  the  mortgagee  on  the  ex  parte 
petition  of  the  latter  showing  a  prima  facie  right  to  possession  under 
the  mortgage.87 

§  5284.  Bights  of  stockholders.  Stockholders  may  hold  meetings 
and  elect  corporate  officers  notwithstanding  the  receivership.8*  So 
they  may  transfer  their  stock  to  a  third  person.  And  rights  of  stock- 
holders against  the  corporation,  as  conferred  by  the  terms  of  the 
certificates  of  stock,  may  be  enforced  against  its  receiver.8* 

Ordinarily,  however,  a  stockholder  cannot  sue  as  such  after  the 
appointment  of  a  receiver  unless  the  latter  refuses  to  sue  and  the 
court  refuses  to  direct  the  receiver  to  sue.90  If  the  conduct  of  a  re- 
ceiver is  equivalent  to  a  refusal  to  sue,  a  stockholder  may  sue  without 
requesting  the  receiver  to  sue.9* 

§6285.  Bights  and  powers  of  officers.  The  appointment  of  a 
receiver  for  a  corporation  terminates,  at  least  for  the  most  part, 
the  powers  of  the  corporate  officers  as  to  the  property  in  possession 
of  the  receiver,  where  the  receivership  is  a  general  one.  Generally 
corporate  officers  cannot  bind  the  corporation  by  making  contracts, 
after  a  receiver  is  appointed,9*  nor  transfer  corporate  assets.98    So 


is  a  contempt  although  the  person 
in  possession  claims  a  lien  thereon. 
Tinsley  v.  Anderson,  171  U.  S.  101,  43 
L.  Ed.  01. 

•7  City  Bank  &  Trust  Go.  v.  Leon- 
ard, 148  Ala.  404,  53  So.  71. 

M  See  §  5280,  supra. 

■•Butler  y.  Beach,  82  Conn.  417,  74 
Atl.  748. 

•OSwope  v.  Villard,  61  Fed.  417. 
But  see  Continental  Securities  Co.  v. 
Interborough  Transit  Co.,  165  Fed. 
945;  Guaranty  Trust  Co.  of  New  York 
v.  North  Chicago  St.  R.  Co.,  130  Fed. 
801;  Fitzgerald  v.  Fitzgerald  &  Mal- 
lory  Const.  Co.,  41  Neb.  374,  59  N.  W. 

It  is  proper  to  refuse  leave  to  a 
stockholder  to  sue  in  behalf  of  the 
corporation  where  it  is  not  shown  that 
the  receiver  has  been  requested  or  has 
refused  to  bring  the  suit  or  has  re- 
fused to  ask  and  obtain  the  necessary 


orders  and  directions  of  the  court  in 
reference  thereto.  Marcovich  v. 
O'Brien,  —  Ind.  App.  — ,  114  N.  B. 
100. 

If  a  statutory  receiver  has  been 
appointed,  so  as  to  give  him  legal  title 
to  the  corporate  property,  a  stock- 
holder cannot  sue  in  a  court  of  law  for 
injury  to  the  property;  but  it  seems 
that  a  stockholder  may  sue  in  equity, 
with  the  consent  of  the  court  appoint- 
ing the  receiver,  for  the  benefit  of  the 
company,  in  a  foreign  jurisdiction,  for 
an  injury  to  the  corporation.  Kelly  v. 
Dolan,  218  Fed.  956. 

W  Farwell  v.  Great  Western  Tel.  Co., 
161  111.  522,  44  N.  E.  891,  rev'g  47 
HI.  App.  579. 

W  Barker  v.  Southern  Building  & 
Loan  Ass'n,  181  Fed.  636. 

93  Brynjolf  son  v.  Osfrhus,  12  N.  D. 
42,  96  N.  W.  261. 
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liability  to  an  officer  for  salary  terminates  with  the  appointment  of  a 
general  receiver.9* 

§  5286.  Bights  of  creditors  or  lienholders.  Existing  liens  are  not 
affected  by  the  appointment  of  a  receiver,96  and  this  includes  judg- 
ment liens.90  So  liens  acquired  by  attachment,  execution  or  garnish- 
ment are  not  affected  by  the  appointment  of  a  receiver,97  except  where 
otherwise  provided  by  statute,96  so  far  as  their  continued  existence 
is  concerned,  although  the  levy  cannot  be  enforced  after  the  appoint- 
ment of  the  receiver.99  But  the  appointment  of  a  receiver  bars  the 
right  of  creditors  to  thereafter  levy  an  attachment,  execution  or  gar- 
nishment on  the  property.1 

No  new  lien  can  be  created  or  perfected  after  the  receiver  is  ap- 
pointed.9   Thus,  the  title  of  a  receiver  is  superior  to  the  lien  of  a 


94  Lenoir  v.  Linville  Improvement 
Co.,  126  N.  C.  022,  51  L.  R.  A.  146,  36 
8.  E.  185,  and  see  §  5290,  infra. 

•*  Potts  v.  New  Jersey  Arm  &  Ordi- 
nance Co.,  17  N.  J.  Eq.  516;  North 
Side  Bank  of  Brooklyn  v.  John  Good 
Cordage  &  Machine  Co.,  97  N.  Y.  App. 
Div.  79,  89  N.  Y.  Supp.  656. 

The  appointment  does  not  bar  the 
right  to  enforce  a  mechanic's  lien 
against  the  property.  Martin  v.  Bly- 
theville  Water  Co.,  115  Ark.  230,  170 
S.  W.  1019. 

If  a  deed  of  trust  is  not  so  recorded 
as  to  create  a  lien  as  against  creditors 
and  purchasers,  a  receiver  takes  the 
,  property  freed  from  the  lien.  With- 
erell  v.  Murphy,  154  N.  C.  82,  69  S.  £. 
748. 

96  North  Side  Bank  v.  John  Good 
Cordage  &  Machine  Co.,  97  N.  Y.  App. 
Div.  79,  89  N.  Y.  Supp.  656. 

97  See  §  3179,  supra. 

If  creditors  attach  property  of  a 
corporation  and  maintain  their  lien 
by  actual  possession,  the  receiver  sub- 
sequently appointed  in  a  suit  to  which 
the  attachment  creditors  were  not 
made  parties  has  no  right  to  posses- 
sion of  the  attached  property.  State 
v.  Graham,  9  Wash.  528,  36  Pac.  1035; 
State  v.  Superior  Court  of  Snohomish 
County,  7  Wash.  77,  34  Pac.  430. 

••  See  §  3179,  notes  56,  57,  supra. 


99  See  §3180,  supra. 

But  where  the  sheriff  has  seized  the 
property  and  it  is  in  his  possession, 
the  sale  under  execution  is  not  void 
but  merely  irregular  notwithstanding 
the  sale  was  made  after  the  appoint- 
ment of  a  receiver.  Varnum  v.  Hart, 
119  N.  Y.  101, 108,  23  N.  E.  183. 

1  See  §  3180,  supra. 

Otherwise  in  case  of  property  of  for- 
eign corporation.    §  3183,  supra. 

It  has  been  held,  however,  that  the 
appointment  of  a  receiver  does  not 
prevent  a  judgment  creditor  from  pro- 
ceeding to  collect  his  debt  by  taking 
out  and  levying  an  execution.  South- 
ern Bank  v.  Ohio  Ins.  Co.,  22  Ind.  181. 

If  the  appointment  of  a  receiver  is 
void,  it  does  not  preclude  an  attach- 
ment suit  against  the  corporation. 
Smith  v.  Ely  &  Walker  Dry  Goods  Co., 
79  Miss.  266,  30  So.  653. 

SClinkscales  v.  Pendleton  Mfg.  Co., 
9  S.  C.  318;  Mutual  In  v.  Co.  v.  Walton 
Mach.  Co.,  91  Wash.  298,  157  Pac.  682, 
applying  rule  to  making  affidavit  of 
good  faith  to  chattel  mortgage  after 
appointment  of  receiver. 

Judgment  obtained  after  the  entry 
of  an  order  appointing  a  receiver  but 
before  the  approval  of  his  bonds 
create  no  lien  as  against  the  receiver. 
Temple  v.  Glasgow,  80  Fed.  441. 
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subsequent  judgment  regardless  of  whether  such  title  is  a  legal  or  an 
equitable  one.8 

After  a  receiver  is  appointed  for  a  corporation,  its  creditors  cannot 
sue  to  set  aside  corporate  mortgages  or  other  alleged  fraudulent 
conveyances,*  at  least  without  leave  of  the  appointing  court.5  So  the 
appointment  of  a  receiver  bars  the  right  of  a  creditor  of  the  corpora- 
tion to  sue  to  reach  assets  withheld  from  the  corporation,  for  the 
payment  of  debts,8  unless,  perhaps,  where  the  receiver  refuses  to  sue.7 

Whether  a  mortgagee  may  foreclose  where  the  property  is  in  the 
hands  of  a  receiver  seems  to  depend  upon  consent  of  the  court,8  and 
the  federal  statute  permitting  suits  against  federal  receivers  without 
the  consent  of  court  is  not  applicable.8 

§  6287.  Bights  of  debtors  and  third  persons  generally.  A  debtor 
of  a  corporation,  solvent  or  insolvent,  loses  none  of  his  substantial 
rights  by  the  appointment  of  a  receiver,10  and  the  same  is  true  as  to 
third  persons  generally.  The  receiver  takes  the  corporate  property 
subject  to  all  claims  or  defenses  which  could  have  been  asserted 
against  the  corporation  by  third  persons.11  Thus,  the  right  of  a 
debtor  to  a  setoff  against  a  claim  of  the  corporation,  sought  to  be 
enforced  by  the  receiver,  is  not  affected.18 

If  a  receiver  is  appointed,  payment  of  a  debt  to  an  officer  of  the 
corporation  who  himself  pockets  it  is  no  protection  to  the  payor  al- 
though he  had  no  notice  of  the  appointment  of  the  receiver.18 

§  5288.  Existing  contracts — In  general  This  question  is  broader 
than  the  law  of  receivers  of  corporations  and  the  governing  rules 
apply  equally  well,  it  seems,  to  all  receivers.  The  courts  are  not  en- 
tirely harmonious  in  their  decisions  and  there  is  more  or  less  con- 
fusion as  to  the  exact  status  of  the  law  in  some  respects.    However, 


'Attorney  General  v.  Atlantic  Mut. 
Life  Ins.  Co*.,  100  N.  Y.  279,  3  N.  E. 
193. 

4  National  State  Bank  of  Terre 
Haute  v.  Vigo  County  Nat.  Bank,  141 
Ind.  352,  50  Am.  8t.  Bep.  330,  40  N.  E. 
799. 

«  Werner  v.  Murphy,  60  Fed.  769. 

•  First  Nat.  Bank  of  Crawfordsville 
v.  Dovetail  Body  &  Gear  Co.,  143  Ind. 
534,  42  N.  E.  924. 

7Firet  Nat.  Bank  of  Crawfordsville 
v.  Dovetail  Body  &  Gear  Co.,  143  Ind. 
534,  539,  42  N.  E.  924. 


•  Slade  v.  Massachusetts  Coal  & 
Power  Co.,  188  Fed.  369;  American 
Surety  Co.  of  New  York  v.  Worcester 
Cycle  Co.,  90  Fed.  773. 

9  Minot  v.  Mastin,  95  Fed.  734. 

10 Liabilities  "are  not  increased  or 
changed ' '  by  appointment.  Lincoln  v. 
Fitch,  42  Me.  456,  469. 

U  Auten  v.  City  Electric  St.  By.  Co., 
104  Fed.  395. 

IS  See  §5297  et  seq.,  infra. 

18  Buchanan  v.  Hicks,  98  Ark.  370, 
34  L.  R.  A.  (N.  S.)  1200  with  note,  13« 
8.  W.  177. 
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it  is  well  settled  that  the  receiver  is  not  bound  by  executory  contracts 
of  the  corporation,  made  before  his  appointment,  but  that  he  may 
repudiate  such  a  contract  if  he  deems  it  an  undesirable  one,14  provided 
he  acts  within  a  reasonable  time.16  The  contract  is  not  binding  on 
the  receiver  unless  he  affirmatively  assumes  it,18  although  failure  to 
reject  the  contract  within  a  reasonable  time  and  acting  thereunder 
is  equivalent  to  an  affirmative  assumption.17  Furthermore,  the  court 
will  not,  as  of  course,  order  its  receiver  to  complete  unfinished  con- 
tracts of  an  insolvent  corporation.1* 

If  a  corporation  would  be  required  to  account  pursuant  to  a  con- 
tract, its  receiver  who  has  continued  to  act  under  the  contract  may  be 
required  to  account  by  the  other  party  to  the  contract.19 

The  effect  of  dissolution  of  a  corporation,  either  separate  and  apart 
or  in  connection  with  the  appointment  of  a  receiver,  on  existing  con- 
tracts, is  stated  in  another  chapter.80 

§5289.  — Liability  for  damages  in  general.  Conceding  that  a 
receiver  of  a  corporation  may  refuse  to  be  bound  by  an  executory 
contract  made  by  the  corporation  prior  to  his  appointment,  the  im- 
portant question  is  whether  the  estate  is  liable  in  damages  for  breach 
of  such  contract  if  the  receiver  elects  to  reject  the  contract.  As  to 
this  matter  the  decisions  are  conflicting,  but  some  light  is  thrown  on 
the  conflict  by  observing  that  (1)  there  is  a  difference,  in  some  juris- 
dictions at  least,  dependent  upon  the  nature  of  the  contract,  i.  e., 
whether  for  services  or  a  lease  or  other  contract,81  and   (2)   some 


14  United  States  Trust  Co.  v.  Wa- 
bash Ry.  Co.,  150  U.  S.|287,  37  L.  Ed. 
1085;  General  Elec.  Co.  of  New  York 
v.  Whitney,  74  Fed.  664,  holding  rule 
applies  to  receivers  appointed  in  suits 
based  on  insolvency  and  mismanage- 
ment as  well  as  to  receivers  appointed 
in  suits  to  foreclose  liens;  Spencer  v. 
Brooks,  97  Ga.  681,  25  S.  E.  480. 

It  is  settled  beyond  controversy  that 
a  receiver  is  not  bound  to  adopt  an 
executory  contract  made  by  the  cor- 
poration but  that  he  has  the  right, 
subject  to  the  control  of  the  court,  to 
abandon  it  if  in  his  opinion  it  is 
undesirable  or  unprofitable  to  adopt 
it.  Wells  v.  Hartford  Manilla  Co.,  76 
Conn.  27,  38,  55  Atl.  599. 

15  Upon  taking  possession  of  the 
corporate  property  the  receiver  is  en- 


titled to  a  reasonable  time  to  elect 
whether  he  will  adopt  or  reject  exist- 
ing contracts.  Sunflower  Oil  Co.  v. 
Wilsom,  142  U.  S.  313,  322,  35  L.  Ed. 
1025;  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.  Co.,  198  Fed.  721,  744. 

16Landon  v.  Public  Utilities  Com- 
mission of  Kansas,  245  Fed.  950;  Dick- 
inson v.  Willis,  239  Fed.  171. 

17  Crawford  v.  Gordon,  88  Wash. 
553,  L.  R.  A.  1916  C  516,  153  Pac.  363. 

UHarrigan  v.  Gilchrist,  121  Wis. 
127,  99  N.  W.  909. 

19  Campbell  v.  Burnett,  120  Md.  214, 
87  Atl.  894. 

20  Chapter  on  Dissolution,  infra. 

21  In  re  Ross  &  Son,  10  Del.  Ch.  434, 
95  Atl.  311,  and  see  §5290  et  seq., 
infra. 
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courts  distinguish  between  the  effect  of  a  receivership  by  consent  and 
one  which  was  resisted.88  It  is  held  in  some  cases  that  a  receiver  is 
not  liable  as  such  for  damages  for  his  refusal  to  perform  an  executory 
contract  of  the  corporation,88  and  it  has  been  said  that  if  it  be  held 
that  damages  may  be  recovered  in  such  a  case,  it  reduces  "the  privi- 
lege of  election,  which  a  receiver  admittedly  enjoys,  to  microscopic 
proportions  in  most  cases"  since  '•  ordinarily  a  contracting  party  is 
privileged  to  break  his  contract  and  pay  the  resulting  damage.,,84 
In  other  cases,  liability  for  the  breach  has  been  held  a  valid  claim.86 


W  See  Pennsylvania  Steel  Co.  v. 
New  York  City  By.  Co.,  198  Fed.  721; 
Chas.  £.  &  W.  F.  Peck  v.  Southwestern 
Lumber  &  Exporting  Co.,  131  La.  177, 
59  So.  113. 

It  is  necessary  to  distinguish  be- 
tween a  receivership  with  the  consent 
of  the  corporation  and  one  against  its 
will,  so  fax  as  the  receivership  being  a 
breach  of  existing  contracts  is  con- 
cerned, since  in  the  latter  case  there 
is  a  right  to  damages  for  breach  of 
contract  which  comes  into  existence 
simultaneously  with  the  appointment 
of  the  receiver  where  he  afterwards 
refuses  to  adopt  the  contract.  Curtis 
v.  Walpole  Tire  &  Rubber  Co.,  227 
Fed.  698. 

This  distinction  is  rejected,  in  case 
of  insolvency,  in  Delaware,  in  In  re 
Ross  &  Son,  10  Del.  Ch.  434,  95  Atl. 
311. 

*3  United  States.  Butterworth  v. 
Degnon  Contracting  Co.,  214  Fed.  772, 
rev'g  208  Fed.  381,  holding  that  de- 
fendant could  not  set  off  damages 
growing  out  of  the  nonperformance  of 
the  contract  against  the  receiver's 
claim  for  services  rendered  under  the 
contract  up  to  the  time  he  elected  to 
terminate  it.  Tennis  Bros.  Co.  v. 
Wetzel  &  I.  Ry.  Co.,  140  Fed.  193,  201, 
decided  under  West  Virginia  law. 

Connecticut.  Wells  v.  Hartford,  76 
Conn.  27,  55  Atl.  599. 

Iowa.  Maxwell  v.  Missouri  Valley 
Ice  &  Cold  Storage  Co.,  —  Iowa  — , 
164  N.  W.  329. 


Washington.  Scott  v.  Rainier  Power 
&  Ry.  Co.,  13  Wash.  108,  42  Pac. 
531. 

West  Virginia.  Griffith  v.  Black- 
water  Boom  &  Lumber  Co.,  46  W.  Va. 
56,  33  S.  E.  125. 

Leases,  see  §  5291,  infra. 

Rule  applied  to  breach  of  contract 
by  receiver  to  carry  passenger  entered 
into  by  the  company  prior  to  appoint- 
ment of  receiver.  Casey  v.  Northern 
Pac.  R.  Co.,  15  Wash.  450,  48  Pac.  53. 

Damages  are  not  recoverable  for  a 
breach  of  contract  to  sell  and  deliver 
merchandise,  where  caused  by  the  ap- 
pointment of  a  receiver.  Malcomson 
v.  Wappoo  Mills,  88  Fed.  680. 

A  receiver  is  not  liable  in  damages 
for  breach  of  a  contract  made  by  the 
corporation  with  another  whereby  the 
latter  was  to  furnish  electric  current 
to  the  corporation,  since  otherwise 
liabilities  of  the  corporation  upon 
executory  contracts  would  become  pre- 
ferred claims.  Maxwell  v.  Missouri 
Valley  Ice  &  Cold  Storage  Co.,  — 
Iowa  — ,  164  N.  W.  329. 

84  Wells  v.  Hartford  Manilla  Co.,  76 
Conn.  27,  38,  55  Atl.  599. 

35  United  States.  Pennsylvania  Steel 
Co.  v.  New  York  City  Ry.  Co.,  216 
Fed.  458. 

Delaware.  In  re  Ross  &  Son,  10 
Del.  Ch.  434,  95  Atl.  311. 

Louisiana.  Chas.  E.  &  W.  F.  Peck 
v.  Southwestern  Lumber  &  Exporting 
Co.,  131  La.  177,  59  So.  113. 

New    Jersey.    Bolles    v.    Crescent 
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Of  course  if  the  receiver  adopts  the  contract  and  receives  the  benefits, 
he  also  incurs  the  obligations  of  the  contract.86  Sometimes,  however, 
the  contract  itself  provides  that  if  the  corporation  becomes  unable  to 
pay  its  current  debts  in  the  ordinary  course  of  business  it  shall  be 
released  from  its  obligations  under  the  contract.87  Of  course,  a 
claim  based  on  a  contract  cannot  be  allowed  where  the  claimant  had 
not  performed  and  did  not  have  any  lawful  excuse  for  his  failure.2* 

In  any  event,  even  if  a  recovery  for  breach  of  contract  is  allowable 
in  some  cases  as  where  the  other  party  has  been  injured  by  reason  of 
what  he  has  already  done  under  the  contract  and  in  reliance  upon 
the  faith  that  it  would  be  carried  out,  it  is  held  that  mere  prospective 
profits  are  not  recoverable  as  a  general  claim,89  although  it  seems 
that  if  a  balance  remains  in  the  hands  of  the  receiver  after  the  settle- 
ment of  all  claims  and  payment  of  expenses  the  claim  should  be  al- 
lowed.80 

Looking  at  the  question  from  the  other  viewpoint,  can  a  receiver 
enforce  an  existing  contract  between  the  corporation  and  a  third 
person?    In  New  York  it  has  been  held  that  he  may  if  he  has,  under 


Drug  &  Chemical  Co.,  53  N.  J.  Eq.  614, 
32  Atl.  1061. 

New  York.  New  York  Phonograph 
Co.  v.  Davega,  127  App.  Div.  222,  111 
N.  Y.  Supp.  363. 

Where  a  corporation  becomes  in- 
solvent and  a  receiver  is  appointed 
after  a  contract  is  made  to  furnish 
supplies  to  the  company,  and  the  re- 
ceiver refuses  to  carry  out  the  con- 
tract, the  estate  is  liable  for  damages 
for  breach  of  contract.  Texas  Co.  v. 
International  &  G.  N.  By.  Co.,  250 
Fed.  742. 

If  land  is  sold  to  a  corporation  and 
thereafter  a  receiver  is  appointed  who 
rejects  the  contract,  the  purchase  price 
is  not  recoverable  nor  can  a  vendor's 
lien  be  enforced  although  a  claim  for 
damages  might  be  sustained.  Central 
Trust  Co.  v.  East  Tennessee  Land  Co., 
79  Fed.  19,  38  L.  B.  A.  19. 

A  contract  of  conditional  sale,  en- 
tered into  in  good  faith  by  both  par- 
ties, by  which  the  seller,  a  bank,  has 
become  liable  to  repurchase  staple 
bonds  at  a  fixed  price  in  the  future, 
is  binding  upon  the  receiver  of  the 


bank,  so  far  as  the  right  to  recover 
damages  for  breach  is  concerned. 
Wolf  v.  National  Bank  of  Illinois,  178 
111.  85,  52  N.  E.  896,  rev'g  77  111.  App. 
325. 

W  Commercial  Pub.  Co.  v.  Beckwith, 
167  N.  Y.  329,  336,  60  N.  E.  642. 

87  For  construction  of  such  a  con- 
tract, see  Sunflower  Oil  Co.  v.  Wilson, 
142  U.  8.  313,  35  L.  Ed.  1025. 

SB  Perkins  v.  Barr,  126  Md.  91,  94 
Atl.  533. 

Win  re  New  York  City  By.  Co.,  188 
Fed.  339;  Wells  v.  Hartford  Manilla 
Co.,  76  Conn.  27,  39,  55  Atl.  599. 

But  it  has  also  been  held  that  gains 
prevented,  when  fairly  shown,  are  re- 
coverable, and  hence  profits  under  a 
contract  for  a  reasonable  period  be- 
fore its  breach  may  be  shown  to  es- 
tablish gains  prevented  by  its  breach. 
Pennsylvania  Steel  Co.  v.  New  York 
City  By.  Co.,  198  Fed.  721,  745. 

80  Chemical  Nat.  Bank  v.  Hartford 
Deposit  Co.,  161  U.  S.  1,  40  L.  Ed.  595; 
Wells  v.  Hartford  Manilla  Co.,  76 
Conn.  27,  40,  55  Atl.  599. 
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authority  of  the  court,  affirmatively  indicated  his  election  to  proceed, 
with  the  contract  and  hold  the  other  party  to  the  obligations  thereof, 
but  that  it  is  not  enough  that  the  receiver  does  not  repudiate  nor 
refuse  to  carry  out  the  contract.81  However,  there  is  authority  ap- 
parently to  the  contrary.38 

§  5290.  —  Contracts  for  personal  services,  including  those  of  cor- 
porate officers.  There  is  some  conflict  in  the  decisions  as  to  whether 
damages  are  recoverable  for  breach  of  a  contract  with  a  corporation 
for  personal  services,  after  the  appointment  of  a  receiver  for  the 
corporation.  The  general  rule  is  that  damages  are  not  recover- 
able.33 In  New  Jersey,  however,  damages  for  breach  of  contracts 
for  personal  services  are  recoverable.34  And  in  a  federal  case  it  is 
held  that  if  an  existing  contract  of  employment  is  broken  by  the  re- 
ceiver, a  claim  for  damages  may  be  proven  against  the  estate  provided 
the  amount  of  the  damages  can  be  determined  by  recognized  methods 
of  computation  within  the  time  allowed  for  proving  claims,  at  least 
where  the  corporation  consented  to  the  appointment  of  the  receiver.83 
In  any  event,  a  person  furnishing  personal  services  under  a  contract 
is  entitled  to  pay  for  services  rendered  up  to  the  time  the  receiver 
was  appointed.36 

Claims  for  unearned  salary  by  corporate  officers,  under  an  unex- 
pired contract  at  the  time  a  receiver  is  appointed,  are  not  allowable,37 

81  Hanna  v.  Florence  Iron   Co.   of  ceiver,  unless  he  elects  to  be  bound  by 

Wisconsin,  222  N.  Y.  290,  118  N.  E.  it,  the  same  as  in  case  of  the  death 

629.  of  an  individual   employer,   at  least 

The  rule  which  gives  to  the  receiver  where   there  is  no  surplus  over  the 

the  right  to  adopt  or  reject  contracts  amount   necessary   to   pay   debts   ex- 

of  the  corporation  is  not  reciprocal,  isting  at  the  time  of  the  appointment 

and  hence  is  anomalous.    Ii  does  not  of  the  receiver.    DuPont  v.  Standard 

matter  how  burdensome  the  contract  Arms  Co.,  9  Del.  Ch.  315,  81  Atl.  1089. 

may  be  to  the  other  party,  he  must  Effect  of  injunction,  see  McElheney 

render  performance  if  the  receiver  so  v.  Jasper  Trading  Co.,  12  Ga.  App. 

demands.     Alderson,  Receivers,  §  270.  790,  78  S.  E.  727;  People  v.  Ins.  Co., 

88  Commonwealth     Roofing    Co.     v.  91  N.  Y.  174. 

North  American  Trust  Co.,  135  Fed.  84  Spader  v.  Mural  Decoration  Mfg. 

984.  Co.,  47  N.  J.  Eq.  18,  20  Atl.  378. 

38  DuPont  v.  Standard  Arms  Co.,  9  86  Isaac  McLean  Sons  Co.  v.  Wil- 

Del.  Ch.  315,  81  Atl.  1089.  Ham  8.  Butler  &  Co.,  227  Fed.  325. 

In  Delaware,  claims  for  breach  of  86  Miller  v.  Cosmic  Cement,  Tile  & 

contract  for  personal  services  by  the  Stone  Co.,  109  Md.  11,  71  Atl.  91. 

appointment  of  a  receiver  are  held  not  87  See  §  2768,  supra, 

recoverable   against   the    corporation,  Especially  is  this  true  in  case  of  an 

on  the  theory  that  the  contract  is  ter-  insurance  company  since  its  business 

minated  by  the  appointment  of  a  re-  cannot  be  conducted  by  receivers.  Law 
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although  there  is  some  authority  to  the  contrary.38  In  any  event,  an 
officer  of  a  corporation  is  not  entitled  to  compensation  for  longer  than 
the  current  year  for  which  he  was  elected.89 

§5291.  — Leases.  A  receiver  may  either  (1)  at  once  reject  a 
lease,  or  (2)  take  possession  for  a  reasonable  time  to  decide  whether 
to  accept  or  repudiate  the  lease  and  then  accept  or  repudiate  it,  or 
(3)  expressly  adopt  the  lease,  or  (4)  impliedly  adopt  the  lease.  The 
receiver  is  not  bound  to  assume  the  lease  even  though  the  corporation 
is  solvent.40  If  he  rejects  the  lease,  it  is  generally  held  that  the  estate 
is  liable  for  the  accruing  damages,41  although  there  is  some  authority 
to  the  contrary.42  If  the  lease  is  rejected  after  the  receiver  has  been 
some  time  in  possession  in  order  to  determine  whether  to  accept  it 
or  reject  it,  the  liability  for  such  time,  it  is  generally  held,  is  the 
reasonable  rental  rather  than  the  rent  fixed  by  the  lease,48  and  in 
some  cases  it  is  held  sufficient  to  turn  over  the  net  earnings  of  the 


v.  Waldron,  230  Pa.  458,  Ann.  Gas. 
1912  A  467,  79  Atl.  647. 

33  That  assignment  for  benefit  of 
creditors  does  not  release  corporation 
from  liability  for  salary  of  corporate 
officers  for  balance  of  term,  see  Potts 
v.  Rose  Valley  Mills,  167  Pa.  310,  31 
Atl.  655. 

*»Oonklin  v.  United  States  Ship- 
building Co.,  143  Fed.  631. 

40  Empire  Distilling  Co.  v.  Mc- 
Nulta,  77  Fed.  700. 

41  Chemical  Nat.  Bank  v.  Hartford 
Deposit  Co.,  161  U.  S.  1,  40  L.  Ed.  595, 
aff 'g  156  111.  522,  41  N.  E.  225;  In  re 
Mullings  Clothing  Co.,  238  Fed.  58, 
L.  R.  A.  1918  A  539;  Chicago  Fire 
Place  Co.  v.  Tait,  58  111.  App.  293; 
Woodland  v.  Wise,  112  Md.  35,  76  Atl. 
502;  People  v.  St.  Nicholas  Bank,  151 
N.  Y.  592,  45  N.  E.  1129. 

Claims  for  breach  of  leases  stand 
upon  a  different  footing  from  claims 
for  breach  of  contract  for  personal 
services.  Woodland  v.  Wise,  112  Md. 
35,  76  Atl.  502. 

Liquidated  damages  for  the  breach 
of  a  lease  are  recoverable  where  the 
receiver  elects  not  to  assume  the  lease. 


See  William  Filene's  Sons  Co.  v. 
Weed,  245  U.  S.  597,  62  L.  Ed.  497. 

it  William  Filene's  Sons  Co.  v. 
Weed,  230  Fed.  31;  Fidelity  8afe  De- 
posit &  Trust  Co.  v.  Armstrong,  35 
Fed.  567. 

48  If  the  receiver  repudiates  all 
liability  under  the  lease  except  for  the 
time  the  premises  were  occupied  by 
him,  and  he  does  not  assume  the  lease, 
he  is  liable  only  for  reasonable  rent 
during  the  time  of  occupancy.  Stoepel 
v.  Union  Trust  Co.,  121  Mich.  281,  80 
N.  W.  13,  and  see  High,  Beceivers 
(4th  Ed.),  §273c. 

There  is  some  conflict  of  authority 
as  to  whether  the  receiver,  who  has 
renounced  the  lease,  and  has  elected 
not  to  be  bound  by  the  obligations 
thereof,  becomes  liable  for  the  rental 
reserved  in  the  lease  or  only  for  the 
reasonable  rental  value  of  the 
premises  during  the  time  of  his  oc- 
cupancy. See  Fleming  v.  Noble,  250 
Fed.  733,  and  cases  cited,  where  ques- 
tion referred  to  but  not  decided.  Com- 
pare Kneeland  v.  American  Loan  & 
Trust  Co.  of  Boston,  136  U.  S.  89,  101, 
34  L.  Ed.  379. 
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leased  property.44  If  the  receiver  adopts  the  lease,  the  estate  is  liable 
for  the  rent  fixed  by  the  lease  itself,  at  least  from  the  time  of  the 
adoption.45  If  the  receiver  adopts  the  lease,  the  provision  of  the  lease 
giving  the  lessor  a  lien  upon  all  the  lessee's  property  for  rent  reserved 
is  binding  upon  the  receiver  of  the  lessee.46 

The  receiver  is  entitled  to  a  reasonable  time  in  which  to  decide 
whether  the  interests  of  his  trust  will  be  better  subserved  by  making 
the  lease  his  own  or  by  returning  the  property  to  the  lessor  47  What 
is  a  reasonable  length  of  time  for  the  election  is  a  question  to  be  de- 
termined from  all  the  circumstances  and  facts  of  the  particular  case.48 

What  constitutes  an  implied  adoption  of  the  lease  is  often  a  close 
question.40  In  case  of  a  mere  chancery  receiver,  it  is  held  that  mere 
occupation  of  leased  premises,  undisturbed  and  with  the  consent  of 
the  landlord,  does  not  render  the  fund  in  his  hands  liable  for  rent 
accruing  during  such  occupation,60  but  if  the  receiver  remains  in 
possession  after  demand  for  payment  of  rent  by  the  landlord,  or 
keeps  the  landlord  out  of  possession  of  the  premises  with  the  sanction 
of  the  court,  the  funds  in  his  hands  become  equitably  charged  with 


4*  In  ease  the  receiver  of  a  railroad 
operates  a  leased  road  experimentally, 
he  is  not  liable  for  the  trial  period  at 
the  rate  of  rent  fixed  by  the  lease, 
where  he  elects  to  renounce  the  lease, 
but  instead,  in  the  absence  of  special 
equities,  it  is  held  that  he  performs 
his  entire  duty  when  he  turns  over  to 
the  lessor  the  entire  net  earnings  of 
the  road.  Pennsylvania  Steel  Co.  v. 
New  York  City  By.  Co.,  198  Fed.  721, 
730. 

If  there  are  no  net  earnings  and  the 
road  is  operated  by  the  receiver  at 
an  actual  loss,  it  seems  that  the  lessor 
must  bear  the  losses.  Pennsylvania 
Steel  Co.  v.  New  York  City  By.  Co., 
198  Fed.  721,  731. 

4ft  If  the  receiver  adopt*  the  lease, 
expressly  or  impliedly,  he  is  liable  for 
the  rent  reserved  in  the  lease  and  not 
merely  the  reasonable  value  of  the 
occupation.  Link  Belt  Machinery  Co. 
v.  Hughes^  174  111.  155,  51  N.  E.  179; 
Blackall  v.  Morrison,  170  111.  152,  48 
N.  E.  705;  Spencer  v.  World's  Colum- 
bian Exposition,  163  111.  117,  45  N.  E. 
250. 


After  a  receiver  has  adopted  a  lease, 
he  cannot  thereafter  escape  liability 
for  rent  by  serving  notice  and  sur- 
rendering possession.  DeWolf  v. 
Boyal  Trust  Co.,  173  111.  435,  50  N.  E. 
1049,  rev'g  72  111.  App.  411. 

48  Link  Belt  Machinery  Co.  v. 
Hughes,  174  HI.  155,  51  N.  E.  179. 

47  Pennsylvania  Steel  Co.  v.  New 
York  City  By.  Co.,  198  Fed.  721. 

48  Fisher  v.  Columbia  Nat.  Bank,  54 
Ind.  App.  558,  103  N.  E.  119. 

48  See  Dayton  Hydraulic  Co.  v. 
Felsenthall,  116  Fed.  961;  Farmers' 
Loan  &  Trust  Co.  v.  Northern  Pac.  B. 
Co.,  58  Fed.  257. 

•OQuincy,  M.  &  P.  B.  Co.  v.  Hum- 
phreys, 145  U.  S.  82,  36  L.  Ed.  632. 

"In  other  words,  a  chancery  re- 
ceiver by  merely  remaining  in  posses- 
sion of  premises  with  the  consent  of 
the  landlord  cannot  be  held  to  have 
adopted  the  lease  so  that  there  is  any 
privity  either  of  contract  or  estate  be- 
tween himself  and  the  landlord." 
Stokes  v.  Hoffman  House,  46  N.  Y. 
App.  Div.  120,  129,  61  N.  Y.  Supp.  821. 
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the  rent  accruing  during  such  occupation.51  So  in  Massachusetts  it 
is  held  that  a  chancery  receiver  who  is  not  vested  with  title  to  the 
property,  even  though  he  takes  possession  of  leased  property,  is  not 
liable  on  the  covenants  of  the  lease  but  is  liable  only  for  a  reasonable 
rent  during  the  time  that  he  retains  possession.58 

§  5282.  Bight  of  corporation,  to  sue.  Sometimes  the  right  of  the 
corporation  to  sue,  notwithstanding  the  receivership,  is  recognized,58 
especially  in  case  of  a  mere  temporary  chancery  receiver,  appointed 
pendente  lite,  where  title  to  the  property  still  remains  in  the  cor- 
poration.5* Of  course,  if  the  order  appointing  a  receiver  enjoins  the 
exercise  of  corporate  powers,  the  corporation  cannot  institute  a  suit 
after  the  appointment  of  a  receiver,55  and  the  better  rule  is  that  where 
the  receiver  has  power  to  sue,  either  by  statute  or  order  of  court,  the 
corporation  is  deprived  of  the  power  to  sue  during  the  receivership,56 
.although  in  one  case  it  is  held  that  the  power  of  the  corporation  to 
sue  is  merely  suspended,  so  that  if  the  power  of  the  receiver  to  sue 
is  suspended,  the  corporation  has  power  to  sue  during  the  suspension.57 
An  action  by  a  corporation  for  the  use  of  its  receiver  can  be  sus- 
tained, it  has  been  held,  only  where  the  corporation  has  a  cause  of 
action  independently  of  the  receivership.58 

§  5293.  Bight  to  sue  corporation— General  rule.  The  general  rule 
is  that  the  appointment  of  a  receiver  does  not  preclude  the  right  of 


«l  United  States  Trust  Co.  v.  Wa- 
bash Ry.  Co.,  150  U.  8.  287,  299,  37  L. 
Ed.  1085. 

WBell  v.  American  Protective 
League,  163  Mass.  558,  28  L.  R.  A.  452, 
47  Am.  St.  Rep.  481,  40  N.  B.  863. 

M  Leonard  v.  Hartzler,  90  Kan.  386, 
50  L.  R.  A.  (N.  S.)  383  with  note,  133 
Pac.  570.  See  also  Bank  of  Bethel  v. 
Pahquioque  Bank,  14  Wall.  (U.  S.) 
383,  20  L.  Ed.  840,  receiver  for  na- 
tional bank;  Sigua  Iron  Co.  v.  Brown, 
171  N.  Y.  488,  64  N.  E.  194. 

That  appointment  does  not  prevent 
a  corporation  suing  to  enforce  judg- 
ments previously  obtained,  see  Leon- 
ard v.  Hartzler,  90  Kan.  386,  50  L.  R. 
A.  (N.  8.)  383,  133  Pac.  570. 

64  Mutual  Brewing  Cor.  v.  New  York 
&  C.  P.  Ferry  Co.,  16  N.  Y.  App.  Div. 
149,  45  N.  Y.  Supp.  101,  action  for  a 
tort. 


W  American  Water  Works  Co.  v. 
Farmers'  Loan  &  Trust  Co.,  20  Colo. 
203,  25  L.  R.  A.  338,  46  Am.  St.  Rep. 
285,  37  Pac.  269,  holding  writ  of  error 
cannot  be  prosecuted  against  objection, 
of  receiver. 

M  Davis  v.  Talbot,  137  Ind.  235, 
36  N.  E.  1098;  Davis  v.  Ladoga  Cream- 
ery Co.,  128  Ind.  222,  27  N.  E.  494; 
Kokomo  City  St.  By.  Co.  v.  Pittsburg, 
C,  C.  &  St.  L.  Ry.  Co.,  25  Ind.  App. 
335,  58  N.  E.  211;  Boston  &  M.  Consol. 
Copper  &  Silver  Min.  Co.  v.  Montana 
Ore-Purchasing  Co.,  24  Mont.  142,  60 
Pac.  990.  Compare  St.  Louis  &  S.  Coal 
&  Mining  Co.  v.  Sandoval  Coal  &  Min- 
ing Co.,  Ill  HI.  32. 

OT  Boston  &  M.  Consol..  Copper  & 
Silver  Min.  Co.  v.  Montana  Ore-Pur- 
chasing Co.,  27  Mont.  431,  71  Pac.  471. 

M  Metropolitan  Coach  Co.  v.  Freund, 
42  App.  Cas.  (D.  C.)  283. 
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third  persons  to  sue  the  corporation,  provided  such  actions  are  not 
enjoined  by  the  order  of  appointment  and  provided  the  corporation 
is  not  dissolved  or  the  receiver  appointed  in  a  suit  for  dissolution.59 
However,  it  is  sometimes  held  that  such  an  action  does  not  lie  without 
the  consent  of  the  court  appointing  the  receiver.80 

§5294.  — Liability  of  corporation  for  acts  of  receivers.  The  cor- 
poration cannot  be  held  liable  for  any  fault  or  omission  of  the  re- 
ceiver, it  is  generally  held.61  Thus,  a  corporation  ordinarily  is  not 
liable  for  the  negligence  or  other  tort  of  the  receiver  or  his  em- 
ployees,88 and  is  not  a  proper  party  to  an  action  for  injuries  inflicted 
while  the  property  was  in  the  hands  of  a  receiver,68  unless  the  receiver 
is  not  in  exclusive  possession  but  jointly  with  the  corporation  or  the 
company  retains  the  actual  control.64  However,  a  corporation  which 
has  received  its  property  back  upon  the  discharge  of  a  receiver  is 
liable  for  torts  occurring  during  the  receivership,  to  the  extent  to 
which  the  net  income  was  applied  by  the  receiver  to  the  permanent 
improvement  of  the  property.66     So  a  railroad  company  resuming 


69  Chemical  Nat.  Bank  v.  Hartford 
Deposit  Co.,  161  U.  S.  1,  40  L.  Ed. 
595;  Wolf  v.  National  Bank  of  Illinois, 
178  111.  85,  52  N.  E.  896;  Weigen  v. 
Council  Bluffs  Ins.  Co.,  104  Iowa  410, 
73  N.  W.  862;  Pringle  v.  Wool  worth, 
90  N.  Y.  502;  Sigua  Iron  Co.  v.  Brown, 
33  N.  Y.  Misc.  50,  68  N.  Y.  Supp.  141. 

Effect  of  dissolution  or  proceedings 
to  dissolve,  see  chapter  on  Dissolution, 
supra. 

An  appearance  by  receivers  in  an 
action  is  not  an  appearance  by  the 
corporation.  Price  v.  Delano,  187 
Mich.  49,  153  N.  W.  7. 

60  Cooper  v.  Philadelphia  Worsted 
Co.  (N.  J.  Eq.),  57  Atl.  733. 

fil  Ponder  v.  Crenwelge,  —  Tex.  Civ. 
App.  — ,  203  S.  W.  1J25;  Fryar  v. 
Hazel  wood  Holstein  Farms,  97  Wash. 
78,  165  Pac.  1084. 

62  United  States.  Chamberlain  v. 
New  York,  L.  E.  ft  W.  B.  Co.,  71  Fed. 
636. 

Arkansas.  Memphis  ft  L.  B.  By. 
Co.  v.  Stringfellow,  44  Ark.  322,  51 
Am.  Bep.  598. 


Kansas.  St.  Louis  ft  S.  F.  By.  Co. 
v.  Bricker,  65  Kan.  321,  69  Pac.  328. 

Kentucky.  Louisville  Southern  By. 
Co.'s  Receivers  v.  Tucker's  Adm'r, 
105  Ky.  492,  49  a  W.  314. 

Texas.  Missouri,  E.  ft  T.  By.  Co.  v. 
Wood  (Tex.  Civ.  App.),  52  S.  W.  93; 
Trinity  ft  S.  By.  Co.  v.  Brown  (Tex. 
Civ.  App.),  46  S.  W.  926. 

68Gableman  v.  Peoria,  D.  ft  E.  B. 
Co.,  82  Fed.  790. 

64  Pennsylvania  B.  Co.  v.  Jones,  155 
U.  S.  333,  39  L.  Ed.  176,  aff  'g  19  D.  C. 
178;  Washington,  A.  ft  G.  B.  Co.  v. 
Brown,  17  Wall.  (TJ.  S.)  445,  21  L.  Ed. 
675. 

66  Texas  &  P.  B.  Co.  v.  Manton,  164 
U.  S.  636,  41  L.  Ed.  580,  aff  'g  60  Fed. 
979;  Bartlett  v.  Cicero  Light,  Heat  ft 
Power  Co.,  177  HI.  68,  42  L.  B.  A.  715, 
69  Am.  St.  Bep.  206,  52  N.  E.  339; 
Texas  ft  P.  By.  Co.  v.  Huffman,  83 
Tex.  286,  18  S.  W.  741;  Kansas  City, 
M.  ft  O.  By.  Co.  v.  Latham,  —  Tex. 
Civ.  App.  — ,  182  S.  E.  717. 
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possession  under  an  order  requiring  it  to  pay  all  claims  which  snould 
be  adjudged  valid,  is  liable  for  such  injuries.66 

§  5295.  —  Upon  whom  process  may  be  served.  Who  is  the  proper 
person  to  serve  with  process  in  an  action  against  a  corporation  after 
it  has  gone  into  the  hands  of  a  receiver  has  been  partly  answered  in 
a  preceding  volume.67  If  a  receiver  has  been  appointed,  and  there- 
after an  action  is  brought  against  the  corporation,  it  is  held  in  some 
cases  that  service  of  process  on  the  person  designated  by  statute  as  a 
proper  person  to  receive  service  for  the  corporation,  is  proper,  not- 
withstanding the  receivership,68  and  that  agents  of  the  company  who 
are  retained  by  the  receiver  may  be  served  where  service  could  have 
been  made  on  them  if  no  receiver  had  been  appointed,  although  re- 
garded as  the  agent  of  the  receiver.60  In  other  states,  however,  it  is 
held  that  where  a  receiver  is  in  possession,  the  agents  and  employees 
are  no  longer  those  of  the  corporation  but  are  the  agents  and  em- 
ployees of  the  receiver,  and  cannot  be  served  with  process  where  an 
action  is  brought  against  the  corporation.70 

§  5296.  Pending  actions  by  or  against  the  corporation.  Except 
where  the  corporation  is  dissolved,71  a  receivership  does  not  abate 


W  Baltimore  &  O.  R.  Co.  v.  Burns, 
111  Fed.  882. 

67  See  §3003,  supra.  See  also 
Nickolson  v.  Wheeling,  L.  E.  &  P.  Coal 
Co.,  110  Fed.  105,  New  Jersey  statute. 

6$Barnhart  v.  Michigan  Cent.  B. 
Co.,  176  Mich.  406,  142  N.  W.  570; 
Ennest  v.  Pere  Marquette  B.  Co.,  176 
Mich.  398,  47  L.  B.  A.  (N.  S.)  179  with 
note,  Ann.  Cas.  1915  B  594  with  note, 
142  N.  W.  576;  Faltiska  v.  New  York, 
L.  E.  &  W.  B.  Co.,  12  N.  Y.  Misc.  478, 
33  N.  Y.  Supp.  679;  Simpson  v.  East 
Tennessee,  V.  &  G.  By.  Co.,  89  Tenn. 
304,  15  S.  W.  735.  See  also  §3003, 
note  10,  supra. 

Especially  is  this  true  where  the  re- 
ceiver was  appointed  in  a  foreign 
state.  Howard  v.  Chesapeake  &  O.  B. 
Co.,  11  App.  Cas.  (D.  C.)  300;  Pollock 
v  Carolina  Interstate  Building  &  Loan 
Ass'n,  48  S.  C.  65,  59  Am.  St.  Bep. 
695,  25  S.  E.  977. 


If  officer  of  corporation  is  appointed 
receiver,  his  relationship  as  officer  is 
not  determinated  so  as  to  prevent 
service  on  him  as  an  officer.  Venner 
v.  Denver  Union  Water  Co.,  40  Colo. 
212,  226,  122  Am.  St.  Bep.  1036,  90 
Pac.  623. 

W  Davis  v.  Gray,  16  Wall.  (U.  S.) 
203,  217,  21  L.  Ed.  447;  State  v.  Port 
Boyal  &  A.  By.  Co.,  84  Fed.  67; 
Louisville,  N.  A.  &  C.  By.  Co.  v. 
Cauble,  46  Ind.  277;  Grady  v.  Bich- 
mond  &  D.  B.  Co.,  116  N.  C.  952,  21  S. 
E.  304. 

70  Cherry  v.  Northern  S.  B.  Co.,  59 
Ga.  446,  followed  in  Cain  v.  Seaboard 
Air-Line  By.,  7  Ga.  App.  461,  67  S.  E. 
127;  Heath  v.  Missouri,  K.  &  T.  By. 
Co.,  83  Mo.  617.  See  also  §  2991,  notes 
83,  84,  supra. 

71  Chapter  on  Dissolution,  infra. 
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pending  actions  by  the  corporation  78  or  against  it.78  Receivers  need 
not  be  made  parties  to  pending  suits  against  the  corporation,74  nor 
be  substituted  as  defendants.76.  Generally,  a  receiver  may  intervene 
in  an  action  brought  against  the  corporation  before  his  appointment,76 
and  the  same  is  true  as  to  actions  brought  by  the  corporation,77  al- 


TOBooney  v.  Southern  Building  & 
Loan  Ass'n,  119  6a,  941,  47  8.  £.  345; 
People  v.  Supervisor  &  Town  Clerk 
of  Barnett,  91  111.  422;  Sigua  Iron  Co. 
v.  Brown,  171  N.  Y.  488,  495,  64  N.  E. 
194,  ancillary  receiver;  Phoenix  Ware- 
housing Go.  v.  Badger,  6  Hun  (N.  Y.) 
293,  affM  67  N.  Y.  294.  Contra,  see 
Kokomo  City  St.  By.  Co.  v.  Pittsburg, 
C,  C.  &  St.  L.  Ry.  Co.,  25  Ind.  App. 
335,  58  N.  E.  211. 

*  An  action  by  a  corporation  does  not 
abate  on  the  appointment  of  a  re- 
ceiver but  may  continue  in  the  name 
of  the  corporation  if  the  receiver  does 
not  ask  to  intervene  or  the  defendant 
move  for  a  substitution.  Boston  El. 
By.  Co.  v.  Paul  Boynton  Co.,  211  Ted. 
812,  823. 

In  New  York,  when  an  action  is 
brought  by  a  corporation  before  a  re- 
ceiver is  appointed  for  it,  the  action 
can  be  continued  in  the  name  of  the 
corporation  for  the  benefit  of  the  re- 
ceiver. Sigua  Iron  Co.  v.  Brown,  33 
N.  Y.  Misc.  50,  68  N.  Y.  Supp.  141. 

7S  United  States.  Speckart  v.  Ger- 
man Nat.  Bank,  85  Fed.  12. 

Alabama,  Alabama  Terminal  R.  Co. 
v.  Benns,  189  Ala.  590,  66  So.  589. 

Illinois.  Mercantile  Ins.  Co.  v. 
Jaynes,  87  HI.  199;  Toledo,  W.  &  W. 
R.  Co.  v.  Beggs,  85  111.  80,  28  Am.  Rep. 
613. 

Missouri.  St.  Louis,  C.  O.  &  Ft.  S. 
Ry.  Co.  v.  Holladay,  131  Mo.  440,  33  S. 
W.  49. 

New  Jersey.  Taylor  v.  Gray,  59  N. 
J.  Eq.  621,  44  Atl.  668;  Cooper  v. 
Philadelphia  Worsted  Co.  (N.  J.  Ch.), 
57  Atl.  733. 

New  York.  Becker  v.  Gardner,  124 
N.  Y.  334, 11  L.  R.  A.  480, 26  N.  E.  814. 


Texas.  Kansas  City,  M.  &  O.  Ry. 
Oo.  of  Texas  v.  State,  —  Tex.  Civ. 
App.  — ,  155  S.  W.  561. 

74Willink  v.  Morris  Canal  &  Bank- 
ing Co.,  4  N.  J.  Eq.  377,  where  bill  to 
foreclose  mortgage  was  taken  for  con- 
fessed before  the  receiver  was  ap- 
pointed; Palestine  Water  &  Power  Co. 
v.  Palestine,  91  Tex.  540,  546,  40  L.  R. 
A.  203,  44  S.  W.  814. 

75Steinhauer  v.  Colmar,  11  Colo. 
App.  494,  55  Pac.  291. 

In  case  of  actions  pending  against 
a  cprporation  at  the  time  a  receiver 
is  appointed,  while  the  receiver  may 
be  substituted  for  the  corporation  if 
he  so  desires  on  making  a  proper  ap- 
plication, yet  if  he  does  not  so  apply 
the  action  may  proceed  to  judgment 
without  making  the  receiver  a  party. 
Cooper  v.  Philadelphia  Worsted  Co. 
(N.  J.  Ch.),  57  Atl.  733. 

It  is  proper  to  make  a  receiver  ap- 
pointed pendente  lite  a  party  to  an 
action  against  the  corporation.  Black 
v.  Consolidated  Railway  &  Power  Co., 
158  N.  C.  4«8,  74  S.  E.  468. 

A  motion  to  substitute  the  receiver 
as  defendant  in  place  of  the  corpora- 
tion has  been  denied  where  the  cor- 
poration was  insolvent,  the  cause  of 
action  doubtful,  the  claim  stale  and, 
if  valid,  provable  before  the  receiver. 
Marshall  v.  Wendell,  45  N.  Y.  App. 
Div.  120,  61  N.  Y.  Supp.  13. 

76  Andrews  v.  Steele  City  Bank,  57 
Neb.  173,  77  N.  W.  342;  State  v.  Dis- 
trict Court  in  and  for  Third  Dist.,  37 
Utah  418,  108  Pac.  1121,  attachment 
suit.  8ee  also  Perry  v.  Godbe,  82  Fed. 
141. 

77  See  National  Elec.  Signaling  Co. 
v.    Telefunken  Wireless  Tel.   Co.   of 
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though  in  some  jurisdictions  the  right  to  intervene  or  be  substituted 
rests  in  the  discretion  of  the  court.78  In  some  states,  a  decree  cannot 
be  entered  against  the  receiver  where  suit  is  brought  against  a  cor- 
poration  and  thereafter  a  receiver  is  appointed.79 

• 

§  5297.  Bight  of  set-off — General  rule.  Inasmuch  as  a  receiver 
takes  no  greater  interest  in  the  assets  than  the  corporation  had,  set- 
offs existing  at  the  time  of  the  appointment  of  the  receiver  may  be 
availed  of  against  him.80  The  receiver  of  an  insolvent  corporation 
occupies  no  better  position  than  the  corporation,  so  far  as  set-offs 
against  the  receiver  are  concerned.81  It  follows  that  a  debtor  of  a 
corporation  need  not  pay  what  he  owes,  in  full,  where  he  has  a  claim 
against  the  corporation  which  accrued  before  the  receiver  was  ap- 
pointed, at  least  if  the  corporation  is  insolvent,  but  may  deduct  the 
amount  of  his  claim.  Of  course  a  claim  cannot  be  set  off  unless  it 
comes  within  the  rules  governing  set-offs  in  general.88  Thus  debts 
due  the  receiver,  as  distinguished  from  debts  due  the  company,  can- 
not be  set  off  as  against  a  debt  due  from  the  company.88 

The  decisions  are  conflicting  as  to  time  when  the  right  to  a  set-off  is 
fixed,  i.  e.,  whether  at  the  moment  of  insolvency,  the  time  of  filing  the 


United  States,  208  Fed.  679,  suit  for 
infringement  of  patent. 

78  Whether  the  receiver  shall  be  per- 
mitted to  intervene  in  an  aetion  com- 
menced by  the  corporation  before  his 
appointment  rests  in  the  discretion  of 
the  court.  St.  Louis,  0.  G.  &  Ft.  S. 
By.  Go.  v.  Holladay,  131  Mo.  440,  33 
S.  W.  49. 

Under  the  New  York  statute, 
whether  the  receiver  shall  be  sub- 
stituted, on  his  motion,  where  ap- 
pointed pendente  lite,  rests  in  the  dis- 
cretion of  the  court.  Shaped  Seamless 
Stocking  Go.  v.  Snow,  Ghurch  &  Go., 
20  N.  Y.  Misc.  319,  45  N.  Y.  Supp.  849. 

TOHackett  v.  Supreme  Gouncil 
American  Legion  of  Honor,  206  Mass. 
139,  92  N.  E.  133. 

SO  United  States.  Gentral  Appala- 
chian Go.  v.  Buchanan,  90  Fed.  454. 

Delaware.  Greif  v.  James  H.  Wright 
Co.,  10  Del.  Ch.  308,  91  Atl.  205. 

Georgia.  Nix  v.  Ellis,  118  Ga.  345, 
98  Am.  St.  Bep.  Ill,  45  S.  E.  404. 


Montana.  Williams  v.  Johnson,  50 
Mont.  7,  Ann.  Gas.  1916  D  595  with 
note,  144  Pac.  768. 

New  York.  Courtwright  v.  Vree- 
land,  64  Misc.  46,  117  N.  Y.  Supp.  952. 

Ohio.  Hade  v.  McVay,  Allison  & 
Co.,  31  Ohio  St.  231. 

See,  generally,  High,  Beceivers  (4th 
Ed.),  §247  et  seq. 

81  Beid  v.  Owensboro  Sav.  Bank  & 
Trust  Co.,  141  Ky.  444,  132  S.  W.  1026. 

8*  Unliquidated  demands  cannot  be 
set  off  where  the  receiver  sues  on  a 
liquidated  demand.  More  v.  Biehards, 
90  N.  J.  L.  626,  101  Atl.  380. 

If  Bued  as  an  officer  for  money  in 
his  possession  as  a  corporate  officer 
such  as  treasurer,  he  cannot  set  off  a 
debt  which  the  corporation  owes  him 
as  an  individual.  Oregon  Gold  Min. 
Go.  v.  Schmidt,  22  Ky.  L.  Bep.  1330, 
60  S.  W.  530. 

88  Greif  v.  James  H.  Wright  Co.,  ID 
Del.  Ch.  308,  91  Atl.  205. 
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petition  for  the  appointment  of  the  receiver,  or  the  date  of  the  ap- 
pointment of  the  receiver,84  and  a  conflict  also  exifits  as  to  whether 
a  claim  which  is  not  mature  at  the  time  when  the  receiver's  title  takes 
effect  can  be  used  as  a  set-off  against  the  receiver.65  But  it  is  settled 
that  a  debtor  of  a  bank,  whether  his  indebtedness  has  actually  ac- 
crued  or  not  at  the  time  of  its  insolvency  and  the  appointment  of  a 
receiver,  may  in  equity  set  off  against  his  debt  either  a  deposit  in 
the  bank  or  bills  of  the  bank  bona  fide  received  by  him  before  the 
failure  of  the  bank.86 

§  5298.  — Deposits  in  bank.  If,  when  a  receiver  is  appointed  for 
a  corporation,  it  is  indebted  to  a  bank  for  more  than  the  deposit  of 
the  corporation  in  the  bank,  the  latter  may  set  off  the  indebtedness 
against  the  deposit87  However,  where,  when  a  receiver  was  ap- 
pointed, the  insolvent  corporation  had  a  deposit  in  a  bank,  it  was  held 
in  Pennsylvania  that  the  bank  must  turn  over  the  deposit  to  the  re- 
ceiver and  cannot  set  off  notes  of  the  corporation  discounted  by  the 
bank  but  not  due  until  after  the  appointment  of  the  receiver.88 

Set-offs  in  case  of  the  insolvency  of  a  bank,  where  a  depositor  is  a 
debtor  of  the  bank,89  are  beyond  the  scope  of  this  work. 

§  5299.  —  Purchase  of  claims  to  be  used  as  set-off.  A  claim  may 
be  set  off  where  purchased  prior  to  the  suit  for  a  receiver,  although 
with  knowledge  of  the  insolvency  of  the  corporation.9*  However, 
corporate  officers,  with  opportunity  to  know  of  the  financial  condition 
of  the  corporation,  cannot  purchase  claims  to  be  used  as  a  set-off.91 


•4  For  collection  of  cases  on  this 
question,  see  note  in  Ann.  Gas.  1916  D 
599,  604. 

SB  As  sustaining  right  to  set  off,  see 
Davis  v.  Industrial  Mfg.  Co.,  114  N.  C. 
321,  23  L.  B.  A.  322,  19  S.  E.  371; 
Barbour  v.  National  Ezch.  Bank  of 
Tiffin,  50  Ohio  St.  90,  20  L.  B.  A.  192, 
33  N.  E.  542. 

Bule  at  present  in  New  York,  see 
Wolf  v.  National  City  Bank,  170  N.  Y. 
App.  Div.  565,  156  N.  Y.  Supp.  575. 

Bule  in  Pennsylvania,  see  Blum 
Bros.  v.  Girard  Nat.  Bank,  248  Pa.  148, 
Ann.  Cas.  1916  D  609,  93  Atl.  940. 

In  New  Jersey,  a  claim  maturing 
after  the  appointment  of  the  receiver 
cannot  be  set  off.  Thus,  notes  of  the 
insolvent  not  yet  due  cannot  be  set 


off,  in  the  absence  of  some  equitable 
ground  therefor.  McManus-Kelly  Co. 
v.  Pope  Mfg.  Co.  (N.  J.  Ch.),  70  Atl. 
297. 

•6  Van  Wagoner  v.  Paterson  Gas- 
light Co.,  23  N.  J.  If.  283,  and  see 
cases  cited  in  Ann.  Cas.  1916  D  607. 

OTWheaton  v.  Daily  Tel.  Co.,  124 
Fed.  61. 

88  Blum  Bros.  v.  Girard  Nat.  Bank, 
248  Pa.  148,  Ann.  Cas.  1916  D  609, 
93  Atl.  940. 

89  See  Lippitt  v.  Thames  Loan  & 
Trust  Co.,  88  Conn.  185,  90  Atl.  369. 

90  Nix  v.  Ellis,  118  Ga.  345,  98  Am. 
St.  Bep.  Ill,  45  S.  E.  404. 

91  Nix  v.  Ellis,  118  Ga.  345,  98  Am. 
St.  Bep.  Ill,  45  8.  E.  404. 
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By  statute,  in  some  states,  claims  may  be  purchased  to  be  used  as  a 
set-off  up  to  the  time  of  the  filing  of  the  petition  for  the  appointment 
of  a  receiver.98  Generally,  however,  appointment  of  a  receiver,  and 
not  the  time  of  filing  a  bill  for  a  receiver,  fixes  the  time  after  which 
claims  cannot  be  acquired  to  be  used  as  a  set-off  against  the  receiver.98 

§  5300.  Bankruptcy  proceedings.  The  appointment  of  a  receiver 
of  a  corporation  does  not  preclude  subsequent  bankruptcy  proceed- 
ings,94 and  bankruptcy  proceedings  oust  the  jurisdiction  o£  a  state 
court  which  has  appointed  a  receiver  in  insolvency  proceedings.95 
However,  the  title  of  a  receiver  appointed  by  a  state  court  cannot  be 
interfered  with  by  a  bankruptcy  court  where  bankruptcy  proceedings 
were  not  commenced  within  four  months  after  the  appointment  of 
the  receiver.96 


§  5301.  Appointment  as  act  of  bankruptcy.  It  is  an  act  of  bank- 
ruptcy that  (1)  a  corporation,  being  insolvent,  has  applied  for  a 
receiver  of  its  property  or  (2)  "  because  of  insolvency  a  receiver  or 
trustee  has  been  put  in  charge  of  his  property  under  the  laws  of  a 
state,  of  a  territory,  or  of  the  United  States." 97    In  such  a  case,  it  is 


•»  Nix  v.  Ellis,  118  Ga.  345,  98  Am. 
St.  Rep.  Ill,  45  8.  E.  404. 

W  United  States  Brick  Co.  v.  Mid- 
dletown  Shale  Brick  Co.,  228  Pa.  81, 
77  Atl.  395,  and  see  collection  of  cases 
in  Ann.  Cas.  1916  D  604-606. 

MIn  re  Maplecroft  Mills,  218  Fed. 
659;  Bank  of  Andrews  v.  Gudger,  212 
Fed.  49;  In  re  C.  Moench  &  Sons  Co., 
130  Fed.  685;  Scheuer  v.  Smith  & 
Montgomery  Book  &  Stationery  Co., 
112  Fed.  407;  Lea  v.  George  M.  West 
Co.,  91  Fed.  237;  In  re  Bruss-Ritter 
Co.,  90  Fed.  651;  In  re  National  Life 
Ins.  Co.,  6  Biss.  35,  Fed.  Cas.  No. 
10,046.  See  Brandenburg  Bankruptcy 
(4th  Ed.),  §  20. 

Win  re  J.  W.  Zeigler  Co.,  189  Fed. 
259;  In  re  Standard  Fuller's  Earth  Co., 
186  Fed.  578;  In  re  Lengert  Wagon 
Co.,  110  Fed.  927;  I.  Trager  Co.  v. 
Cavaroc  Co.,  123  La.  319,  48  So.  949; 
Stacy  v.  McNicholas,  76  Ore.  167,  148 
Pac.  67,  144  Pac.  96;  Pamuk's  Appeal, 
250  Pa.  45,  95  Atl.  326. 

An  adjudication  of  bankruptcy  sus- 


pends the  powers  of  a  receiver  ap- 
pointed in  a  state  court.  Shannon  v. 
Shepard  Mfg.  Co.,  —  Mass.  — ,  119  N. 
E.  768. 

The  trustee  in  bankruptcy  is  not 
bound  by  the  repudiation  of  a  lease  by 
the  receiver.  In  re  Mullings  Clothing 
Co.,  238  Fed.  58,  66,  L.  R.  A.  1918  A 
538. 

Procedure  to  dispossess  receiver,  see 
Ross-Meehan  Foundry  Co.  v.  Southern 
Car  k  Foundry  Co.,  124  Fed.  403;  Mc- 
Gahee  v.  Cruickehank,  133  Ga.  649, 
66  S.  E.  776. 

Stay  of  proceedings,  in  state  court, 
see  Morehouse  v.  Giant  Powder  Co., 
206  Fed.  24. 

Power  of  state  court  to  allow  re- 
ceiver's account,  see  In  re  Board  of 
Directors  Suburban  Const.  Co.,  143  N. 
Y.  Supp.  363. 

Win  re  Williams,  240  Fed.  788; 
Lyon  v.  Russell,  41  App.  Cas.  (D.  C.) 
554. 

•7  IT.  S.  Bankruptcy  Act,  §  3,  subd. 
4,  as  amended  in  1903;  Graham  Mfg. 
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immaterial  whether  the  receiver  is  appointed  for  a  temporary  or  per- 
manent purpose,  since  the  important  question  is  whether  the  appoint- 
ment was  based  on  the  insolvency  of  the  corporation.9*  If  the 
appointment  of  a  receiver  is  not  because  of  the  insolvency  of  the  corpo- 
ration, there  is  no  ground  for  bankruptcy  proceedings,  unless  the 
appointment  was  on  the  application  of  the  corporation  itself.90  It  is 
immaterial  that  the  receivership  was  not  ordered  because  of  insolvency, 
where  actually  procured  by  and  in  behalf  of  the  corporation,  if  the 
corporation  was  actually  insolvent.1  An  appointment  because  of 
4 'imminent  danger  of  insolvency"  is  because  of  insolvency,  within 
the  Bankruptcy  Act.9 

§  6302.  Condemnation  of  property  in  hands  of  receiver.  If  a  re- 
ceiver is  in  possession,  property  of  the  corporation  cannot  be  con- 
demned by  another  company  except  with  the  consent  of  the  court 
appointing  the  receiver.8  Moreover,  a  federal  court  will  not  permit 
condemnation  proceedings  in  a  state  court.4 

§  5303.  Effect  on  jurisdiction  of  public  service  commission.  Re- 
ceivers operating  a  public  utility  are  under  the  control  of  the  public 
service  commission  the  same  as  the  corporation  would  be  if  no  re- 
ceiver had  been  appointed.5    Thus,  statutes  providing  that  a  public 


Co.  v.  Davy-Poeahontas  Coal  Co.,  238 
Fed.  488;  In  re  McKinnon  Co.,  237 
Fed.  869;  Roberts  Cotton  Oil  Co.  v. 
F.  E.  Morse  &  Co.,  97  Ark.  513,  135 
S.  W.  334.  See  also  Brandenburg, 
Bankruptcy  (4th  Ed.),  §52. 

What  is  meant  by  "insolvency," 
see  Karst  v.  Black  Diamond  Range 
Co.,  82  N.  J.  Eq.  231,  88  Atl.  692. 

Application  for  a  receiver  made  by 
stockholders  is  not  an  application 
made  by  the  corporation.  Hansen  v. 
Uniform  Seamless  Wire  Co.,  243  Fed. 
177. 

Win  re  Wm.  S.  Butler  &  Co.,  207 
Fed.  705. 

99  Exploration  Mercantile  Co.  v. 
Pacific  Hardware  &  Steel  Co.,  177  Fed. 
825. 

1  James  Supply  &  Hardware  Co.  v. 
Dayton  Coal  &  Iron  Co.,  223  Fed.  991. 

Sin  re  Maplecroft  Mills,  218  Fed. 
659. 


•  Western  U.  Tel.  Co.  v.  Atlantic  & 
P.  Tel.  Co.,  7  Biss.  367,  Fed.  Cas.  No. 
17,445.  See  also  Malott  v.  Collinsville, 
C.  &  E.  St.  L.  Elec.  R.  Co.,  108  Fed. 
313;  Pacific  Ry.  Co.  v.  Wade,  91  Cal. 
449,  13  L.  R.  A.  754,  25  Am.  St.  Rep. 
201,  27  Pac.  768. 

In  a  proper  case  consent  "will  be 
accorded  as  a  matter  of  course. ' '  Cen- 
tral Ry.  Co.  v.  Pennsylvania  R.  Co., 
31  N.  J.  Eq.  475,  484. 

•  Coster  v.  Parkersburg  Branch  R. 
Co.,  131  Fed.  115,  aff'd  135  Fed.  707; 
Hayes  v.  Columbus,  L.  &  M.  Ry.  Co., 
67  Fed.  630. 

•  State  v.  Flannelly,  96  Kan.  372, 
152  Pac.  22. 

The  appointment  of  a  receiver  in  a 
foreclosure  suit  does  not  oust  the  juris- 
diction of  the  public  service  commis- 
sion to  grant  to  the  corporation  the 
right  to  create  an  additional  bond  is- 
sue.   United  States  &  M.  Trust  Co.  v. 
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service  commission  may  order  union  depots  make  such  an  order  bind- 
ing on  a  receiver  of  a  railroad.8 


IV.  POWERS,  RIGHTS,  DUTIES  AND  LIABILITIES  OF  RECEIVERS 

A.  In  General 

§  5304.  Nature  of  office  and  whom  receiver  represents.  A  receiver 
is  not  the  representative  or  agent  of  the  corporation,7  nor  of  any  party 
to  the  suit  in  which  he  is  appointed,8  but  is  the  representative  of  the 
court.  He  represents  both  the  stockholders  and  the  creditors  of  the 
corporation,  according  to  the  weight  of  authority,9  and,  as  their  trus- 
tee, may  maintain  and  defend  actions  which  the  corporation  could 
not.10 


Delaware  Western  Const.  Co.  (Tex. 
Civ.  App.),  112  8.  W.  447. 

•  This  is  true  although  receiver  was 
appointed  by  a  federal  court.  Railroad 
Commission  of  Alabama  v.  Alabama 
Great  Southern  B.  Co.,  185  Ala.  354, 
64  So.  13. 

7  Sullivan  Timber  Co.  v.  Black,  159 
Ala.  570,  586,  48  So.  870;  Blake 
Crusher  Co.  v.  New  Haven,  46  Conn. 
473 j  Chicago  City  By.  Co.  v.  People, 
116  111.  App.  633;  Texas  &  P.  By.  Co. 
v.  Bledsoe,  2  Tex.  Civ.  App.  88,  20  S. 
W.  1135. 

However,  in  some  respects,  he  is  the 
agent  ot  representative  of  the  corpora- 
tion. For  instance,  an  injunction 
against  a  corporation  operates  against 
ite  receiver  subsequently  appointed. 
Safford  v.  People,  85  111.  558;  Steel  v. 
Gordon,  14  Wash.  521,  45  Pac.  151. 
So  a  judgment  binding  the  corporation 
is  binding  on  a  subsequently  appointed 
receiver.  Hopkins  v.  Taylor,  87  HI. 
436.  And  a  liability  may  be  imposed 
on  the  corporate  property  by  the  con- 
duct of  the  receiver.  Texas  Pac.  By. 
Co.  v.  Johnson,  76  Tex.  421, 18  Am.  St. 
Bep.  60,  13  S.  W.  463. 

A  receiver  has  been  held  not  a 
1  *  personal .  representative  "  of  a  cor- 
poration within  the  meaning  of  a 
statute  relating  to  conditional  sales  of 
personal   property.     In  re  Wilcox   & 


Howe  Co.,  70  Conn.  220,  30  Atl.  163. 

SHendrie  &  Bolthoff  Mfg.  Co.  v. 
Parry,  37  Colo.  359,  86  Pac.  113. 

•  Peabody  v.  New  England  Water- 
works Co.,  184  HI.  625,  75  Am.  St.  Bep. 
195,  56  N.  E.  957,  rev'g  80  111.  App. 
458.  (But  see  Young  v.  Stevenson, 
180  111.  608,  72  Am.  St.  Bep.  236,  54  N. 
E.  562,  and  Bepublic  Life  Ins.  Co.  v. 
Swigert,  135  HI.  150,  12  L.  B.  A.  328, 
25  N.  E.  680,  laying  down  a  contrary 
rule);  Franklin  Nat.  Bank  v.  White- 
head, 149  Ind.  560,  39  L.  B.  A.  725, 
63  Am.  St.  Bep.  302,  49  N.  E.  592; 
Voorhees  v.  Indianapolis  Car  &  Manu- 
facturing Co.,  140  Ind.  220,  39  N.  E. 
738;  Marcovich  v.  O'Brien,  —  Ind. 
App.  — ,  114  N.  E.  100;  Hayes  v.  Pier- 
son,  65  N.  J.  Eq.  353,  58  Atl.  728,  45 
Atl.  1091.  See  also  High,  Beceivers 
(4th  Ed.),  §314;  Jones,  Insolvent  and 
Failing  Corporations,  §'541.  But  see 
Folsom  v.  Smith,  113  Me.  83,  92  Atl. 
1003, 

The  interest  of  secured  creditors  is 
not  adverse  to  that  of  the  receiver  of 
the  corporation  or  of  general  creditors. 
Harrigan  v.  Gilchrist,  121  Wis.  127, 
99  N.  W.  909. 

10  Franklin  Nat.  Bank  v.  White- 
head, 149  Ind.  560,  39  L.  B.  A.  725, 
63  Am.  St.  Bep.  302,  49  N.  E.  592,  and 
see  §5329  et  seq.,  infra. 

He  may  assert  any  defense  which 
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§  5305.  Personal  profit.  It  is  elementary  that  a  receiver  cannot 
derive  personal  profit  from  his  position  as  such,  other  than  his  com- 
pensation.11 For  instance,  he  cannot  prefer  himself  as  a  creditor  by 
first  paying  himself  out  of  the  assets.12  So  the  receiver  cannot  deal 
with  the  estate  as  an  individual  but  any  profits  so  made  inure  to  the 
benefit  of  the  estate.  He  cannot  purchase  at  a  sale  by  him,1*  and  if 
he  uses  trust  funds  for  his  own  benefit  the  profit  made  inures  to  the 
estate.14  If  he  deposits  trust  funds  in  his  private  bank  account,  or 
earns  interest  from  the  trust  funds,  he  is  chargeable  with  interest 
thereon.15 

§  6906.  Sales  by  receiver.  For  the  most  part,  sales  by  receivers 
of  corporations  are  governed  by  the  same  rules  applicable  to  sales  by 
other  receivers.16  A  receiver's  sale  made  pursuant  to  an  order  of 
court  is  a  judicial  sale.  An  ordinary  chancery  receiver  has  no 
power  to  sell  except  by  order  of  the  court,17  but  power  to  sell,  in  case 
of  statutory  receivers  of  corporations,  is  oftentimes  expressly  con- 
ferred by  statute.18  There  is  no  question  as  to  the  power  of  the  court 
to  order  a  sale,  where  necessary  to  preserve  the  interests  of  all  par- 
ties,19 and  it  is  within  the  discretion  of  the  court  to  authorize  a  pri- 


the  creditor*  could  have  asserted  al- 
though the  corporation  could  not  have 
asserted  it.  Hamor  v.  Taylor-Bice 
Engineering  Co.,  84  Fed.  392. 

He  may  inquire  into  acts  of  the 
directors  to  the  same  extent  that 
stockholders  might  do.  Hayes  v. 
Pierson,  65  N.  J.  Eq.  353,  58  Atl.  728, 
45  Atl.  1091. 

11  See  High,  Receivers  (4th  Ed.), 
§175. 

IB  State  Gent.  Sav.  Bank  v.  Fanning 
Bali-Bearing  Chain  Co.,  118  Iowa  698, 
92  N.  W.  712;  In  re  Sheets  Lumber 
Co.,  52  La.  Ann.  1337,  27  So.  809. 

13  See  §5306,  infra. 

14 People  v.  Merchants'  Bank,  35 
Hun  (N.  Y.)  97,  aff  'd  99  N.  Y.  642. 

» Hinckley  v.  Oilman,  C.  &  S.  B. 
Co.,  100.  U.  8.  153,  25  L.  Ed.  691; 
Hooper  v.  Winston,  24  HI.  353.  See, 
generally,  High,  Receivers  (4th  Ed.), 
§§  803,  804. 

!•  General    rules    as    to    receiver's 


sales,  see  High,  Receivers  (4th  Ed.), 
§§  191-199e ;  Clark,  Beceivers,  §§  585- 
639. 

17  A  fortiori,  receivers  have  no 
authority  to  make  a  private  sale  of 
real  estate  without  authority  from  the 
court,  at  least  where  they  are  deemed 
to  have  no  title  to  the  property.  Mason 
v.  Hubner,  104  Md.  554,  65  Atl.  367. 

UHoyt  v.  Thompson,  5  N.  Y.  320, 
324,  construing  New  Jersey  statute. 

New  York  statute,  see  General  Corp. 
Law,  §  239,  subd.  4. 

19  State  v.  Shelton,  238  Mo.  281, 
142  S.  W.  417,  and  see  High,  Beceivers 
(4th  Ed.),  §  192. 

The  ordering  of  a  sale  of  property  in 
the  hands  of  a  receiver  should  be 
governed  largely  by  the  facts  and  cir- 
cumstances. Fidelity  Insurance,  Trust 
&  Safe  Deposit  Co.  v.  Roanoke  Iron 
Co.,  84  Fed.  752,  holding  it  proper  to 
order  sale  of  manufacturing  plant  ly- 
ing idle  and  rapidly  deteriorating  al- 
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vate  instead  of  a  public  sale.80  The  order  granting  authority  to  sell 
may  fix  the  time  and  terms  of  sale,81  may  fix  an  upset  price,*2  and 
may,  in  a  proper  case,  order  the  sale  free  of  all  liens.88  Where  a 
receiver  is  appointed  in  a  foreclosure  suit  against  a  quasi  public  cor- 
poration, and  it  appears  that  the  plant  cannot  be  operated  except  at  a 
loss,  the  court  may  order  the  property,  including  the  franchises,  sold 


though  suit  waa  pending  involving 
title  to  the  land  on  which  the  plant 
was  located. 

A  quick  sale  is  proper  where  the 
franchise  would  be  forfeited  in  a  short 
time  unless  an  uncompleted  bridge  was 
finished.  Boston  Inv.  Go.  v.  Pacific 
Short-Line  Bridge  Co.,  104  Iowa  311, 
73  N.  W.  839. 

A  receiver  appointed  pendente  lite 
may  be  authorized  to  sell  all  the  cor- 
porate assets  where  the  corporation  is 
insolvent  and  cannot  continue  busi- 
ness, and  the  corporation  confesses  its 
insolvency  and  consents  to  a  receiver- 
ship. Northwestern  Nat.  Bank  of 
Minneapolis  v.  Miekelson-Shapiro  Co., 
134  Minn.  422,  159  N.  W.  948. 

Receivers  of  a  railroad  may  be 
authorized  by  the  court,  on  their  ap- 
plication and  that  of  creditors,  to 
abandon  a  portion  of  the  road  (a  con- 
necting line)  for  which  there  was  lit- 
tle public  necessity,  and  which  did  not 
pay  operating  expenses,  and  which 
could  not  be  sold,  and  to  dismantle  it 
and  sell  it  as  junk.  State  v.  Old 
Colony  Trust  Co.  of  Boston,  215  Fed. 
307,  L.  B.  A.  1915  A  549. 

*> Stokes  v.  Williams,  226  Fed.  148, 
under  New  Jersey  practice. 

New  York  statute  so  expressly  pro- 
vides.   General  Corp.  Law,  §  246. 

*l  Where  a  receiver  was  directed  to 
sell  on  a  certain  day  and  upon  a  cer- 
tain notice,  a  sale  made  several 
months  thereafter,  without  further 
notice  or  further  authority  from  the 
court,  was  a  nullity,  although  the  sale 
on  the  original  date  was  enjoined. 
Dull  v.  Le  Fevre,  222  Fed.  471. 

But  on  ordering  a  sale  of  a  railroad, 


it  seems  that  the  making  it  a  condition 
that  the  purchaser  give  a  bond  to 
operate  the  road  is  improper  notwith- 
standing the  communities  through 
which  the  road  passes  contributed  to 
its  construction  and  equipment.  Union 
Trust  Co.  of  Indianapolis  v.  Curtis, 
—  Ind.  — ,  116  N.  E.  916. 

It  seems  that  it  is  improper,  at  least 
in  some  cases,  in  ordering  a  sale,  to 
direct  that  the  sale  should  be  subject 
to  the  terms  of  a  contract  entered  into 
by  the  corporation  before  the  appoint- 
ment of  the  receiver,  on  the  theory 
that  the  contract  is  not  binding  on  the 
receiver.  Union  Trust  Co.  v.  Curtis, 
182  Ind.  61,  L.  B.  A.  1915  A  699,  105 
N.  E.  562. 

88  But  the  court  should  eliminate 
the  upset  price  fixed  for  the  sale  of  a 
railroad  by  a  receiver,  where  no  bid- 
der is  willing  to  give  the  minimum 
price  fixed,  where  the  road  is  being 
operated  at  a  constantly  increasing 
loss.  Union  Trust  Co.  of  Indianapolis 
v.  Curtis,  182  Ind.  61,  L.  B.  A.  1915  A 
699, 105  N.  E.  562. 

88  The  sale  may  be  ordered  free  of 
all  liens,  where  the  court  has  jurisdic- 
tion of  the  lienors,  by  directing  dis- 
tribution of  the  proceeds  according  to 
the  rights  of  the  parties.  Pilliod  v. 
Angola  Railway  &  Power  Co.,  46  Ind. 
App.  719,  91  N.  E.  829. 

The  power  to  order  a  sale  clear  of 
prior  encumbrances  is  statutory  in 
New  Jersey  and  can  be  exercised  only 
in  case  of  the  existence  of  the  pre- 
requisites specified  in  the  statute. 
Beilly  v.  Penn  Cordage  Co.,  58  N.  J, 
Eq.  459,  44  Atl.  161. 
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by  the  receiver,  and  without  the  right  of  redemption,  prior  to  the 
entry  of  a  final  decree  in  the  foreclosure  suit.2* 

A  director  may  purchase  at  a  sale  by  a  receiver,86  as  may  any  stock- 
holder,26 but  ordinarily  a  receiver  cannot  purchase  at  his  own  sale.27 

Whether  a  receiver's  sale  may  be  set  aside  is,  at  least  for  the  most 
part,  in  no  way  peculiar  to  corporation  law.22  Mere  inadequacy  of 
price  is  not  necessarily  a  ground  for  vacating  or  refusing  to  confirm 
the  sale-22 

The  title  of  a  purchaser  at  a  receiver's  sale  is  in  effect  the  same 
as  if  the  corporation  had  wound  up  its  affairs  and  made  the  transfer.20 
The  sale  does  not  pass  the  right  to  use  the  corporate  name  where  the 
corporation  had  adopted  the  name  of  an  individual  who  had  incorpo- 
rated his  business.81  The  purchaser  at  such  a  sale  of  claims  for  stock 
subscriptions  and  other  debts  due  the  corporation  is  entitled  to  have 
the  books  and  papers  of  the  corporation  delivered  to  him,  subject  to 
the  right  of  the  corporation  to  make  copies  to  preserve  evidence  of 
the  continued  existence  of  the  company.82 

• 

§5307.  Successive  receivers.  There  is  some  conflict  of  opinion 
in  regard  to  the  official  liability  of  a  receiver  for  acts  or  on  con- 
tracts of  a  former  receiver.  In  New  Jersey,  it  was  held  in  one  case 
that  ordinarily  contracts  made  by  a  receiver  impose  no  liability  on 


MBut  if  another  company  offers  to 
lease  the  property  with  a  guaranty 
against  financial  loss,  a  sale  should  not 
be  ordered  before  final  decree.  Web- 
ber v.  Miner,  184  Mich.  112,  150  N.  W. 
305. 

SftJanney  v.  Minneapolis  Industrial 
Exposition,  79  Minn.  488,  50  L.  B.  A. 
273,  82  N.  W.  984. 

••The  receiver  may,  it  seems,  sell 
all  the  corporate  property  to  a  stock- 
holder on  the  promise  of  the  latter  to 
pay  all  the  corporate  debts,  under  an 
order  of  the  court.  See  Farnsworth  v. 
Unlandt,  177  Iowa  39,  158  N.  W.  462. 

S7  A  receiver  cannot  purchase  at  his 
own  sale  nor  can  he  sell  to  a  corpora- 
tion in  which  he  is  a  stockholder  and 
director.  Such  sales  are  voidable. 
South  Georgia  Bldg.  &  Inv.  Co.  v. 
Mathews,  7  Ga.  App.  452,  67  S.  £.  127, 
and  see  High,  Receivers  (4th  Ed.), 
S 193  et  seq. 


A  sale  by  a  receiver  is  not  a  sale 
to  himself  merely  because  he  advances 
large  sums  to  enable  the  purchasers  to 
buy  and  secures  himself  by  requiring 
them  to  place  the  assets  in  his  hands 
to  collect  and  pay  out.  Commerce 
Trust  Co.  v.  Hettinger,  181  Mo.  App. 
338,  168  S.  W.  911. 

**See  Chase  v.  Fisher,  239  Pa.  545, 
86  Atl.  1094. 

The  receiver '8  sale  may  be  attacked 
in  a  proper  case  by  a  stockholder  by  a 
separate  bill.  Hutchinson  v.  Phila- 
delphia &  G.  S.  S.  Co.,  216  Fed.  795. 

*•  Copping  v.  HiUsboro  Clay  Mfg. 
Co.,  153  N.  C.  329,  69  S;  E.  250. 

80  C.  H.  Batchelder  &  Co.  v.  Batch- 
elder,  220  Mass.  42,  107  N.  E.  455. 

31  C.  H.  Batchelder  &  Co.  v.  Batch- 
elder,  220  Mass.  42,  107  N.  E.  455. 

s*  Hirschfield  v.  Beading  Finance  & 
Securities  Co.,  9  Del.  Ch.  344,  82  Atl. 
690. 
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his  successor 88  but  in  later  cases  the  contrary  is  held.84  So  in  Colo- 
rado  it  is  held  that  contracts  made  by  a  receiver  are  not  binding  on 
his  successor.86  In  a  federal  case,  it  was  held  that  where  one  as  re- 
ceiver in  a  federal  court  succeeded  himself  as  receiver  in  a  state  court, 
his  contracts  in  the  latter  case  are  binding  unless  he  seeks  their  dis- 
affirmance,36 and  the  Supreme  Court  of  the  United  States  has  held 
that  a  receiver  of  a  railroad  may  be  sued  on  a  cause  of  action  arising 
from  the  acts  of  his  predecessor  in  the  same  office.87  So  claims  for 
torts  during  a  receivership  are  held  to  be  enforcible  against  a  suc- 
cessor of  the  receiver  in  office  when  the  injury  was  sustained.88  If  a 
receiver  retains  property  purchased  by  persons  who  assumed  to  act 
as  receivers  without  authority,  the  liability  is  the  contract  price 
rather  than  what  the  property  is  worth.88 

§  6308.  Right  to  funds  deposited  with  state  official.  The  general 
rule  is  that  state  officials  cannot  be  compelled  to  turn  over  to  a  re- 
ceiver moneys  deposited  with  them  to  secure  the  performance  of  con- 
tracts, as  in  case  of  deposits  by  insurance  or  surety  companies.40 

B.  Powers 

§  6309.  General  rale.  The  powers  of  a  receiver  of  a  corporation 
embrace  those  (1)  expressly  conferred  by  statute,41  (2)  expressly 
conferred  by  the  order  appointing  him,48  or  (3)  reasonably  or  neces- 
sarily implied  from  the  statutory  powers,48  or  (4)  from  the  powers 


S3  Lehigh  Goal  ft  Navigation  Co.  v. 
Central  B.  Co.,  41  N.  J.  Eq.  167,  3  Atl. 
134. 

84Vanderbilt  v.  Central  B.  Co.,  43 
N.  J.  Eq.  669,  12  AtL  188;  Kerr  v. 
Little,  42  N.  J.  Eq.  528,  9  Atl.  110. 
Bee  also  same  ease  in  39  N.  J.  Eq.  83. 

86  Kansas  Pac.  By.  Co.  v.  Bayles,  19 
Colo.  348,  354,  35  Pac.  744. 

86  South  Carolina  ft  G.  B.  Oo.  v. 
Carolina,  C.  G.  ft  C.  By.  Co.,  93  Fed. 
543. 

37McNulta  v.  Lockridge,  141  U.  S. 
827,  35  L.  Ed.  796,  aff'g  137  HI.  270, 
31  Am.  St.  Bep.  262,  27  N.  E.  452. 

88  Knickerbocker  v.  Benes,  195  111. 
434,  63  N.  E.  174;  Ex  parte  Brown,  15 

.  S.  C.   518.     See  also   State  v.  Port 
Boyal  ft  A.  By.  Co.,  84  Fed.  67. 

89  Crawford   v.    Gordon,    88   Wash. 


553,  L.  R.  A.  1916  C  516  with  note, 
153  Pac.  363. 

48  Cooke  v.  Warner,  56  Conn.  234, 14 
Atl.  798;  Vandiver  v.  Poe,  119  Kd.  348, 
46  L.  B.  A.  (N.  S.)  187  with  note, 
Ann.  Cas.  1914  D  435,  87  Atl.  410. 

41  For  instance,  in  New  York,  the 
powerB  of  certain  kinds  of  receivers 
of  corporations  are  expressly  set  forth 
at  length  in  §  239  et  seq.  of  the  Gen- 
eral Corporation  Law.  Bee  also 
General  Corp.  Law  (N.  T.),  §§104, 
105  where  powers  of  "tempo- 
rary" receiver  appointed  in  certain 
classes  of  actions  are  enumerated  as 
exclusive,  except  where  otherwise  pro- 
vided by  order  of  court. 

48  Henry  v.  Henry,  103  Ala.  582,  15 
So.  916. 

48  Florence   Gas,   Electric   Light   ft 
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conferred  by  order  of  the  court.44  It  is  sometimes  said  that  a  re- 
ceiver "is  not  such  a  general  agent  as  to  have  any  implied  power,"  ** 
but  this  does  not  mean  that  he  has  no  implied  powers  in  connection 
with  express  powers  conferred  upon  him  by  statute  or  by  order  of 
the  court.  Where  the  receiver  conducts  the  business  of  the  corpora- 
tion, he  takes  the  place  of  the  directors  in  the  management  of  the  cor- 
porate affairs,*6  and  hence  he  cannot  act  in  excess  of  the  corporate 
powers  but  is  bound  by  the  corporate  charter  the  same  as  were  the 
board  of  directors  before  his  appointment,  and  the  legal  duty  of  the 
company  to  perform  or  not  to  perform  a  certain  act  devolves  upon 
the  receiver.*7 

There  is  a  well-recognized  distinction,  however,  between  passive 
receivers,  who  merely  preserve  the  property,  collect  the  assets,  and 
report  the  fund  to  the  court  for  distribution,  and  active  receivers  to 
whom  are  confided  the  management  of  going  concerns.  The  powers 
of  the  latter  are  necessarily  very  much  broader  than  those  of  the 
former.4*  In  case  of  mere  chancery  receivers,  their  functions  are 
limited  to  the  care  and  preservation  of  the  property  committed  to 
their  charge,  and  they  possess  no  authority  except  such  as  the  orders 
of  the  court  confer.40  However,  the  power  and  duty  to  preserve  the 
property  is  the  same,  regardless  of  the  kind  of  an  action  or  proceeding 
in  which  the  receiver  is  appointed.60 

Railroad  receivers  have  power  to  reject  the  Workmen's  Compen- 
sation Act,  it  is  held,  without  obtaining  a  special  order  of  court ;  and 

Power  Co.  v.  Hanby,  101  Ala.  15,  13  86  Am.  St.  Rep.  891,  39  8.  E.  141. 

So.     343;     Runyon     v.     Farmers'     &  49 Davis  v.  Gray,  16  Wall.  (U.  S.) 

Mechanics'  Bank,  4  N.  J.  Eq.  480.  203,  218,   21   L.   Ed.  447;    Decker  v. 

44  State  Cent.  Sav.  Bank  v.  Ftfnning  Gardner,  124  N.  Y.  334,  338,  11  L.  R. 

Bali-Bearing  Chain  Co.,  118  Iowa  698,  A.  480,  26  N.  E.  814;  Stokes  v.  Hoff- 

702,  92  N.  W.  712;  Vermont  &  C.  R.  Co.  man  House,  46  N.  Y.  App.  Div.  120,  61 

v.  Vermont  Cent.  R.  Co.,  46  Vt.  792.  N.  Y.  Supp.  821. 

46  Lazear  v.  Ohio  Valley  Steel  Foun-  Where  appointed  in  a  foreclosure 
dry  Co.,  65  W.  Va.  105,  117,  65  S.  E.  suit,  they  have  no  power  to  file  excep- 
772.  tions  to  the  report  of  the  master  de- 

40  Rochester    v.    Bronson,    41    How.  termining  the  respective  rights  of  the 

Pr.  (N.  Y.)  78.  mortgages  and  other  creditors.   Metro* 

The  receiver  of  a  construction  com-  politan  Trust  Co.  City  of  New  York  v. 

pany  may  file  a  mechanic's  lien  for  North  Carolina  Lumber  Co.,  162  Fed. 

materials  and  labor  furnished  by  the  170. 

eompany.    Fenton  v.  Fenton  Bldg.  Co.,  60  Rochester  Trust  &  Safe  Deposit 

90  Conn.  7,  96  Atl.  145.  Co.  v.  Oneonta,  C.  &  R.  S.  R.  Co.,  122 

47  SaflFord  v.  People,  85  111.  558.  N.  Y.  App.  Div.  193,  107  N.  Y.  Supp. 
4t  State   Bank   of  Virginia   v.   Do-  237. 

meatic  Sew.-Mach.  Co.,  99  Va.  411,  418, 

8925 
Vm  Priv.  Corp.— 21 


§5309] 


Private  Corporations 


[Ch.  63 


this  power  extends  to  a  rejection  of  a  compensation  act  in  another 
state  where  parts  of  the  railroad  are  situated.51 

§  6310.  Borrowing  money.  While  the  court  may  authorize  a  re- 
ceiver to  borrow  money  to  maintain  the  property,52  or  in  dther  proper 
cases,58  it  would  seem  that  the  borrowing  of  money  is  not  within  the 
powers  of  a  receiver  unless  authorized  by  the  court.54 

§  6311.  Collection  of  assets.  There  is  nothing  in  regard  to  collec- 
tion of  assets  which  is  peculiar  to  receivers  of  corporations,  further 
than  is  hereinafter  noticed  in  regard  to  actions  by  receivers.55 

§  6312.  Compromise  of  claims.  The  right  of  a  receiver  to  com- 
promise claims,  with  the  approval  of  the  court,  is  beyond  doubt.56 
The  power  is  also  sometimes  expressly  conferred  by  statute.57  How- 
ever, the  receiver  has  no  power  to  compromise  unless  authorized  so  to 
do  by  the  court  or  by  a  statute.58 

In  case  of  a  national  bank  it  has  been  said  that  it  is  "extremely 


51  Devine  v.  Delano,  272  111.  166,  111 
N.  E.  742. 

M  Central  Trust  Co.  of  New  York  v. 
Pittsburg,  8.  &  N.  R.  Co.,  223  N.  Y. 
347, 119  N.  E.  565. 

58  See  §  5349  et  seq.,  infra,  as  to  re- 
ceiver's  certificates. 

54  Union  Trust  Co.  v.  Illinois  Mid- 
land R.  Co.,  117  U.  S.  434,  479,  29  L. 
Ed.  963. 

55  See  §§5324-5337. 

General  rules  as  to  receiver 's  posses- 
sion, see  High,  Receivers  (4th  Ed.), 
§§  134-174b. 

56  Alexander  v.  Maryland  Trust  Co., 
106  Md.  170,  1-88,  66  Atl.  836;  State  v. 
Bank  of  RushvilJe,  57  Neb.  608,  78  N. 
W.  281;  In  re  Croton  Ins.  Co.,  3  Barb. 
Oh.  (N.  Y.)  642. 

However,  a  decree  authorizing  the 
receiver  of  an  insolvent  corporation  to 
compromise,  in  his  discretion,  with 
stockholders  in  regard  to  the  payment 
of  their  subscriptions,  is  invalid  as  to 
objecting  stockholders  not  made  par- 
ties to  the  suit  in  which  the  decree 
was  entered.  Chandler  v.  Brown,  77 
111.  333. 


Of  course,  the  court  will  not  direct 
receivers  to  compromise  a  claim  which 
is  void  and  unenforcible.  Suydam  v. 
Bank  of  New  Brunswick,  3  N.  J.  Eq. 
276. 

57  See  Insurance  Com'r  v.  Commer- 
cial Mut.  Ins.  Co.,  20  R.  I.  7,  36  Atl. 
930,  followed  in  In  re  United  Mut.  Fire 
Ins.  Co.,  22  R.  I.  108,  46  Atl.  273,  where 
a  general  statute  giving  receivers 
power  to  defend  suits  and  "do  all 
other'  acts  which  might  be  done  by 
such  corporation,  that  may  be  neces- 
sary for  the  final  settlement  of  its  un- 
finished business"  was  held  sufficient- 
ly broad  to  authorize  a  receiver  to 
compromise  a  claim  against  the  com- 
pany. 

General  Corp.  Law  (N.  Y.),  §239, 
subd.  9,  confers  power  on  receivers  of 
corporations  "under  the  order  of  the 
court  appointing  them,  to  compound 
with  any  person  indebted  to  such  cor- 
poration and  thereupon  to  discharge 
all  demands  against  such  person." 

58  Compare,  however,  Brown  v.  Alle- 
bach,  166  Fed.  488, 497. 
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doubtful  whether  the  court  has  the  power  to  authorize  the  compound- 
ing of  the  statutory  liability  of  a  stockholder  in  a  national  bank/' 
and  it  was  held  that,  in  any  event,  a  compromise  will  not  be  author- 
ized where  stockholders  probably  have  fraudulently  conveyed  their 
property  to  avoid  their  just  obligations  as  stockholders,  even  though 
more  money  would  be  realized  by  the  proposed  compromise  than  by 
court  proceedings.59  In  another  case,  however,  it  was  held  that  au- 
thority to  compound  bad  or  doubtful  debts  with  the  approval  of  the 
court,  confers  power  to  compromise  doubtful  claims  against  stock* 
holders  arising  out  of  their  double  liability.60 

§  6313.  Continuance  of  business.  This  question  has  already  been 
considered.81 

§6314.  Contracts— In  general.  It  is  sometimes  said  that  "  a  re- 
ceiver can  make  no  contract  effectual  against  the  trust,  which  is  not 
first  authorized,  or  subsequently  ratified  by  the  court,"68  but  this 
statement  is  misleading  unless  it  is  understood  as  including  implied 
as  well  as  express  authorization.  For  instance,  a  receiver  appointed 
to  run  a  railroad,  although  not  expressly  authorized  to  make  con- 
tracts, undoubtedly  has  power,  without  first  obtaining  authority  from 
the  court,  to  make  every-day  contracts  necessary  in  connection  with 
the  running  of  the  road.68  The  power  of  a  receiver  to  make  contracts 
depends  largely  on  whether  he  is  a  passive  receiver  appointed  merely 
to  conserve  the  property  or  whether  he  is  an  active  receiver  appointed 
to  run  the  business.  It  also  depends  upon  statutory  provisions,  if 
any,  and  on  the  terms  of  the  order  appointing  the  receiver.64    The 


Win  re  Certain  Stockholders  of 
California  Nat.  Bank  of  San  Diego, 
53  Fed.  38. 

60  State  v.  German  Sav.  Bank  of 
Omaha,  65  Neb.  416,  91  N.  W.  414. 
See  also  Harrigan  v.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909. 

•1  See  §  5238,  supra. 

62  Lazear  v.  Ohio  Valley  Steel  Foun- 
dry Co.,  65  W.  Va.  105,  117,  63  S.  E. 
772. 

•*  See  infra,  this  section. 

•4  As  dependent  upon  terms  of 
order,  see  Chicago  Deposit  Vault  Co. 
v.  MeNulta,  153  U.  S.  554,  38  L.  Ed. 
819;  In  re  Punnett  Cycle  Mfg.  Co.,  24 
N.  Y.  Misc.  310,  53  N.  Y.  Supp.  204. 


Receivers  can  bind  the  property  in 
their  hands  or  its  proceeds  only  by 
euch  acts  as  the  court  may  previously 
authorize  or  subsequently  approve,  ex- 
cept in  so  far  as  the  power  of  the  re- 
ceiver to  incur  liabilities  chargeable 
against  the  funds  in  their  hands  may 
be  necessarily  implied.  Kansas  City, 
M.  &  O.  By.  Co.  of  Texas  v.  Weaver, 
—  Tex.  Civ.  App.  — ,  191  S.  W.  591. 

The  court  has  power,  in  a  proper 
case,  to  order  the  receiver  to  purchase 
a  cyanide  plant  for  the  purpose  of 
working  a  mine.  Free  Gold  Min.  Co. 
v.  Spiers,  136  Cal.  484,  69  Pac.  143. 

Power  conferred  to  purchase  in- 
cludes power  to  purchase  on  credit. 
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question  ordinarily  arises  in  connection  with  a  receiver  empowered 
to  conduct  the  business  as  a  going  concern.  In  such  a  case,  after  stat- 
ing that  there  is  some  want  of  harmony  in  the  authorities  upon  the 
question  of  the  extent  of  the  power  of  a  receiver  to  make  contracts 
without  the  sanction  of  the  court,  the  Supreme  Court  of  the  United 
States  has  said,  in  case  of  a  railroad  receivership,  that  "it  is  un- 
doubtedly true  that  a  receiver,  without  the  previous  sanction  of  the 
court,  manifested  by  special  orders,  may  incur  ordinary  expenses  or 
liability  for  supplies,  material,  or  labor  needed  in  the  daily  admin- 
istration of  railroad  property  committed  to  his  care  as  an  officer  of 
the  court;  but  it  seems  equally  well  settled  that  the  courts  decline  to 
sanction  the  exercise  of  this  discretion  on  the  part  of  receivers  in  re- 
spect to  large  outlays,  or  contracts  extending  beyond  the  receivership 
and  intended  to  be  binding  upon  the  trust. ' ' w  That  a  receiver,  where 
authorized  to  conduct  the  business  as  a  going  concern,  has  power  to 
enter  into  ordinary  every-day  contracts  relating  to  the  running  of 
the  business,  without  special  authority  or  ratification  from  or  by  the 
court,  is  undoubted.66  A  receiver  cannot  contract  to  turn  over  con- 
trol and  management  of  a  part  or  all  of  the  corporate  business  to  an- 
other.67 

It  has  repeatedly  been  held  that  all  persons  dealing  with  receivers 
do  so  at  their  peril  and  are  bound  to  take  notice  of  their  limited  ca- 
pacity to  make  a  binding  contract.68 


Highland  Ave.  &  B.  R.  Co.  v.  Thorn- 
ton, 105  Ala.  225,  16  So.  699. 

A  receiver  may  execute  a  release 
where  the  court  approves  thereof.  See 
Murphy  v.  Penniman,  105  Md.  452, 
121  Am.  St.  Rep.  583,  66  Atl.  282. 

W  Chicago  Deposit  Vault  Co.  v.  Mc- 
Nulta,  153  U.  S.  554,  561,  38  L.  Ed. 
819. 

W  State  of  South  Carolina  v.  Port 
Royal  &  A.  Ry.  Co.,  89  Fed.  565;  Van- 
derbilt  v.  Central  R.  Co.,  43  N.  J.  Eq. 
669,  684,  12  Atl.  188. 

In  theory  the  receiver  "can  do 
nothing  without  the  court's  order  or 
sanction.  He  nevertheless  exercises, 
in  matters  of  management  and  manner 
of  disposition  of  the  estate,  a  large 
discretion,  which  he  need  must  do,  as 
the  court  cannot  attend  to  details  of 
administration. ' '  Coy  v.  Title  Guar- 
antee &  Trust  Co.,  198  Fed.  275,  280. 


A  receiver  appointed  to  run  a  busi- 
ness has  implied  power  to  purchase 
and  incur  obligations  for  supplies  and 
materials  incidental  to  the  business. 
Cake  v.  Mohun,  164  U.  S.  311,  41  L. 
Ed.  447. 

A  statute  authorizing  a  receiver  to 
borrow  money  and  issue  certificates 
therefor,  to  be  taxed  as  costs,  does  not 
affect  his  power  to  incur  debts  for 
necessary  supplies.  Teutonia  Bank  & 
Trust  Co.  v.  Security  Brewing  Co.,  137 
La.  1046,  69  So.  833. 

67  Buchanan  v.  Hicks,  98  Ark.  370, 

34  L.  R.  A.   (N.  S.)   1200,  136  8.  W. 
177. 

68Hendrie  &  Bolthoff  Mfg.  Co.  v. 
Parry,  37  Colo.  359,  367,  86  Pac.  113; 
Ellis  v.  Little,  27  Kan.  707,  41  Am. 
Rep.  434;  Lehigh  Coal  &  Navigation 
Co.  v.  Central  R.  Co.  of  New  Jersey, 

35  N.  J.  Eq.  426. 
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A  receiver  cannot  make  a  contract  extending  beyond  his  receiver- 
ship without  the  approval  of  the  court.8*  However,  the  court  may 
authorize  its  receiver  to  make  contracts  which  are  usual  and  cus- 
tomary in  the  particular  business,  although  they  extend  beyond  the 
probable  term  of  the  receivership.70 

A  receiver  may  be  authorized  by  the  court  to  make  any  contract 
relating  to  the  corporate  property  or  its  operation,  during  the  term 
of  the  receivership,  which  the  corporation  itself  would  have  had 
power  to  make  in  the  absence  of  any  receivership.71 

It  is  sometimes  held  or  said  that  the  court  can  disregard  or  annul 
contracts  of  receivers  at  its  pleasure.  This,  however,  is  too  broad  a 
statement  even  if  confined  to  contracts  outside  the  ordinary  daily 
business  so  as  to  require  the  consent  of  the  court.  In  a  New  Jersey 
case,  enforcement  is  held  to  be  determinable  by  equitable  principles, 
where  the  corporation  is  insolvent,  so  that  (1)  if  the  contract  has 
been  completely  performed,  and  its  performance  accepted  by  the  re- 
ceiver, and  the  claim  is  merely  for  compensation,  the  agreed-on  com- 
pensation must  be  paid,  unless  the  applicant  has  dealt  fraudulently 
or  collusively  with  the  receiver  to  the  detriment  of  the  trust,  and  (2) 
if  the  contractor  has  in  good  faith  entered  into  a  contract  with  a  re- 
ceiver clothed  with  discretionary  powers  and  has  expended  money  or 
contracted  obligations  before  the  unreasonableness  or  improvidence 
of  such  contract  has  been  brought  to  his  notice  or  judicially  deter- 
mined, then  he  is  entitled  to  recover  his  actual  loss  although  not  en- 
titled to  enforce  the  contract,  but  (3)  if  the  contract  has  not  been 
performed  but  is  improvident  and  unreasonable,  although  the  con- 


60  Chicago  Deposit  Vault  Co.  v.  Mc- 
Nulta,  153  U.  S.  654,  38  L.  Ed.  819. 

A  receiver  has  no  power  to  contract 
for  material  to  be  used  in  conducting 
the  business  beyond  the  period  of  the 
receivership,  without  the  express  ap- 
proval of  the  court.  Delbridge  v. 
Kaukauna  Fibre  Co.,  165  Wis.  435,  162 
N.  W.  478,  holding  contract  properly 
canceled  when  the  receivership  termi- 
nated. 

"The  receivers  could  not  make  an 
agreement  for  a  free  life  pass  which 
would  bind  subsequent  owners  of  the 
railroad."  Martin  v.  New  York,  8.  ft 
W.  B.  Co.,  36  N.  J.  Eq.  109. 

A  receiver  authorized  to  continue 
the  business  of  a  glass  company  and 


to  purchase  all  necessary  supplies  and 
materials  has  no  authority,  without 
the  sanction  of  the  court,  to  contract 
for  supplies  for  a  period  ten  months  in 
advance,  since  the  receivership  might 
be  wound  up  before  the  expiration  of 
that  time;  and  it  has  been  held  dis- 
cretionary whether  to  allow  damages 
for  breach  of  contract  for  refusal  to 
accept  supplies.  Brunner,  Mond  ft  Co. 
v.  Central  Glass  Co.,  18  Ind.  App.  174, 
63  Am.  St.  Bep.  339,  47  N.  E.  686 

TO  Gay  v.  Hudson  River  Elec.  Power 
Co.,  173  Fed.  1003;  Weeks  v.  Weeks, 
106  N.  Y.  626,  13  N.  E.  96. 

71  South  Carolina  ft  6.  B.  Co.  v. 
Carolina,  C.  G.  ft  C.  By.  Co.,  93  Fed. 
543. 
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tractor  had  no  notice  that  it  was  of  such  character,  he  cannot  compel 
the  performance  of  the  contract  nor  recover  damages  for  its  breach.™ 
Where  a  contract  made  by  a  receiver  is  one  which  the  court  would 
have  made,  the  fact  that  it  was  made  without  the  permission  of  the 
court,  does  not  preclude  its  enforcement  where  the  company  has  been 
benefited  by  the  contract.78  The  contracts  of  a  receiver  made  with 
express  or  implied  authority  cannot  be  annulled  at  the  pleasure  of 
the  court.7*  Where  the  court  has  power  to  authorize  its  receiver  to 
execute  a  contract,  it  has  no  power  to  annul  or  revoke  the  contract 
made  in  reliance  upon  such  order  except  under  the  same  conditions 
that  individuals  may  annul  or  revoke  contracts  made  by  them.7* 

It  has  been  held  that  a  railroad  receiver  has  power  to  contract  to 
carry  freight  or  passengers  beyond  the  limits  of  the  road  under  his 
control,76  but  the  contrary  has  also  been  held.77  No  order  of  court  is 
necessary  to  authorize  the  making  of  contracts  with  reference  to 
freight  rates.78 

Ordinarily,  a  receiver  cannot,  it  seems,  ratify  an  existing  but  void- 
able contract  entered  into  by  the  corporation,  ^without  the  consent  of 
the  court  appointing  him.70 

So  far  as  assignment  by  a  receiver  of  contracts  made  by  him  with 
third  persons  is  concerned,  it  seems  that  the  assignability  of  the  con- 
tract is  governed  by  the  same  rules  applicable  in  other  cases.80 

§6815.  — Contracts  of  employment.  A  receiver  appointed  to 
conduct  the  business  of  a  corporation  undoubtedly  has  power  to  con- 
tract for  services  to  be  rendered  in  connection  with  the  management 
of  the  affairs  of  the  corporation.81  But  claims  for  services  rendered 
the  receiver  cannot  be  recovered  by  an  action  against  the  receiver  as 


TOVanderbilt  v.  Central  B.  Co.,  43 
N.  J.  Eq.  669,  665,  12  Atl.  188. 

78  people  v.  National  Mut.  Ins.  Co., 
19  N.  Y.  App.  Div.  247,  46  N.  Y.  Sttpp. 
102. 

74  State  Bank  of  Virginia  v.  Domes- 
tie  Sew.-Mach.  Co.,  99  Va.  411,  86  Am. 
St.  Bep.  891,  39  S.  £.  141. 

75  Farmers'  Loan  &  Trust  Co.  v. 
Eaton,  114  Fed.  14;  McAnally  v.  Glid- 
den,  30  Ind.  App.  22,  26,  65  N.  £.  291. 

76  Northern  Pac.  B.  Co.  v!  American 
Trading  Co.,  195  U.  S.  439,  461,  49  L. 
Ed.  269;  Kansas  Pac.  By.  Co.  v. 
Bayles,  19  Colo.  348,  35  Pac.  744. 


77  International  4b  6.  N.  By.  Co.  v. 
Wentworth,  8  Tex.  Civ.  App.  5,  27  S. 
W.  680.  But  see  Andrews  v.  Roberts, 
—  Tex.  Civ.  App.  — -,  192  8.  W.  569. 

7S  Kansas  Pac.  By.  Co.  v.  Bayles., 
19  Colo.  348,  35  Pac.  744. 

79Groveland  Improvement  Co.  v. 
Farmers '  Supply  Co.,  25  Wash.  344,  S7 
Am.  St.  Bep.  755,  65  Pac.  529. 

80  See  American  Bonding  &  Trust 
Co.  v.  Baltimore  &  O.  S.  W.  B.  Co., 
124  Fed.  866. 

SI  Shirk  v.  Brookfield,  77  N.  Y.  App. 
Div.  295,  79  N.  Y.  Supp.  225. 
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such,  where  rendered  to  aid  and  supplement  the  superintendence 
which  was  due  from  the  receiver  himself.88 

The  question  of  employment  of  attorneys  by  a  receiver  of  a  cor- 
poration is  regulated  by  statute  in  some  states.88  Where  not  so  regu- 
lated, there  is  nothing,  it  would  seem,  in  the  law  relating  to  such  em- 
ployment which  is  peculiar  to  receivers  of  corporations,  and  hence 
reference  should  be  made  to  general  works  on  the  law  of  receivers  for 
the  law  on  this  subject.84 

§5316.  — Leases.  A  lease  is  of  such  importance  that  it  would 
seem  that  a  receiver  cannot  act  as  lessor  or  lessee  in  making  or  taking 
a  lease,  without  authority  from  the  court.85  However,  the  court  may 
authorize  a  lease  by  a  receiver,  where  the  corporation  would  have  had 
power  to  make  or  take  the  leqse.86  But  authority  "to  make  all  con- 
tracts that  may  be  necessary  in  carrying  on  the  business  of  said  rail- 
road, subject  to  the  supervision  of  this  court"  confers  no  authority 
on  the  receiver  to  lease  a  number  of  rooms  for  general  offices  at  a 
large  yearly  rental  and  for  a  period  of  years  extending  beyond  the 
receivership.87  In  a  case  of  first  impression,  a  federal  court  of  ap- 
peals, reversing  the  circuit  court,  held  that  a  court  was  without  power 
to  direct  receivers  of  street  railroad  lines  in  Chicago  to  lease  the  prop- 
erties to  a  single  reorganized  company,  for  a  term  of  years,  over  the 
objection  of  minority  stockholders  and  bondholders  who  represented 


W  Joost  v.  Bennett,  123  Cal.  424,  56 
Pac.  43. 

••See,  for  instance.  General  Corp. 
Law  (N.  Y.),  §242,  as  construed  in 
Candee  v.  Cunneen,  92  N.  Y.  App.  Div. 
71,  86  N.  Y.  Supp.  723,  and  People  v. 
Manhattan  Fire  Ins.  Co.,  77  N.  Y. 
App.  Div.  517,  79  N.  Y.  Supp.  11. 

•4  See  High,  Receivers  (4th  Ed.), 
§§  805-808. 

The  receiver  cannot  make  any  con- 
tract with  counsel  which  will  be  bind- 
ing on  the  court  as  to  the  amount  of 
compensation.  Hickey  v.  Parrot 
Silver  &  Copper  Co.,  32  Mont.  143,  154, 
108  Am.  St.  Rep.  510,  79  Pac.  698. 

The  compensation  to  be  allowed  at- 
torneys is  what  may  appear  to  be 
proper  for  the  work  reasonably  neces- 
sary to  the  due  administration  of  the 
trust.  Harrigan  v.  Gilchrist,  121  Wis. 
127,  438,  99  N.  W.  909. 


85  McMinnville  &  M.  Ry.  v.  Huggins 
&  Price,  3  Baxt.  (Tenn.)  177;  Statev. 
McMinnville  &  M.  R.  Co.,  6  Lea 
(Tenn.)  369. 

S6  Mercantile  Trust  Co.  v.  Missouri, 
K.  &  T.  By.  Co.,  41  Fed.  8;  Gilbert  v. 
Washington  City,  V.  M.  &  G.  S.  R.  Co., 
38  Gratt.  (Va.)  586. 

A  court  having  possession  of  prop- 
erty through  ite  receiver  may 
authorize  him  to  lease  it  to  a  third 
person  for  a  definite  time  so  as  to 
preclude  the  power  of  the  court  to 
terminate  the  lease  before  the  end  of 
the  term.  Farmers'  Loan  &  Trust  Co. 
v.  Eaton,  114  Fed.  14. 

•7  Chicago  Deposit  Vault  Co.  v. 
McNulta,  153  U.  8.  554,  38  L.  Ed.  819. 
Bee  also  Braman  v.  Farmers'  Loan  & 
Trust  Co.,  114  Fed.  18. 
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a  very  small  interest,  and  authorize  the  lessee  to  mortgage  the  prop- 
erty and  use  the  proceeds  for  rebuilding  it,  which  mortgage  was  to 
be  a  first  lien  and  displace  prior  mortgages,  especially  where  the  re* 
building  is  to  be  under  the  direction  of  a  board  of  engineers  repre- 
senting the  city  and  not  the  owners,8* 

§  6317.  Execution  of  promissory  notes.  It  has  been  held  that  a 
receiver  has  no  implied  power  to  execute  promissory  notes  where  the 
duties  imposed  upon  him  can  as  well  be  exercised  without  such  au- 
thority as  with  it.80 

§  6318.  Expenditures.  Justice  Field,  in  1876,  laid  down  the  rule 
that  "a  receiver  is  not  authorized,  without  the  previous  direction  of 
the  court,  to  incur  any  expenses  on  account  of  property  in  his  hands 
beyond  what  is  absolutely  essential  to  its  preservation  and  use,  as 
contemplated  by  his  appointment."90  Disbursements  by  a  receiver 
for  expenses,  without  first  obtaining  authority  from  the  court,  are 
largely  at  the  risk  of  the  receiver.91  But  a  payment  by  a  receiver, 
unauthorized  because  not  made  pursuant  to  an  order  of  the  court 
previously  obtained,  is  nevertheless  to  be  allowed  where  the  claim 
paid  was  a  valid  one  against  the  estate  and  one  that  must  necessarily 
be  allowed  and  paid.99  If  power  is  conferred  to  make  necessary  pur- 
chases to  run  a  business,  the  receiver  may  make  such  purchases  on 
credit.98  The  amount  paid  out  by  the  receiver  to  the  surety  on  his 
bond,  if  the  sum  is  reasonable,  should  be  credited  as  a  proper  ex- 
pense.94 The  receiver  may  expend  money  to  insure  the  property.96 
Traveling  expenses  of  the  receiver,  in  going  about  the  country  in  the 
interests  of  the  property,  are  properly  allowed.96    The  expenses  of  a 


••Merchants'  Loan  &  Trust  Go.  v. 
Chicago  Rys.  Co.,  158  Fed.  923,  rev'g 
158  Fed.  913. 

••  Peoria  Steam  Marble  Works  t. 
Hickey,  110  Iowa  276,  80  Am.  St.  Rep. 
296,  81  N.  W.  473. 

•OCowdrey  v.  Galveston,  H.  &  H. 
R.  Co.,  93  U.  S.  352,  23  L.  Ed.  950, 
holding  expenditures  of  railroad  re- 
ceiver to  defeat  a  proposed  subsidy 
from  a  city  to  aid  in  the  construction 
of  a  road  parallel  with  the  one  in  his 
hands  were  properly  disallowed  in  the 
settlement  of  his  final  account. 

91  See  Schwartz  v.  Rosetta  Gravel 


Paving  &  Improvement  Co.,  110  La. 
619,  34  So.  709;  In  re  Sheets  Lumber 
Co.,  52  La.  Ann.  1337,  27  So.  809. 

MHamacker  v.  Commercial  Bank, 
95  Wis.  359,  70  N.  W.  295,  payment  of 
taxes. 

98  Thornton  v.  Highland  Ave.  &  B. 
R.  Co.,  94  Ala.  353,  10  So.  442. 

MHamacker  v.  Commercial  Bank, 
95  Wis.  359,  70  N.  W.  295. 

96  Thompson  v.  Phenix  Ins.  Co.,  136 
U.  8.  287,  34  L.  Ed.  408. 

••Northern  Alabama  Ry.  Go.  v. 
Hopkins,  87  Fed.  505. 
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receivership  are  ordinarily  payable  from  the  fund  in  court  rather 
than  by  any  of  the  parties  interested.97 

§5319.  Mortgages.  That  a  receiver  ordinarily  has  no  power  to 
execute  a  mortgage,  unless  expressly  authorized  by  the  court,  is  be- 
yond doubt.  However,  mortgages  to  secure  an  issue  of  receiver's  cer- 
tificates are  not  Uncommon.98  And  it  would  seem  that  the  court  may 
make  an  order  authorizing  the  receiver  to  mortgage  a  portion  of  the 
estate  to  raise  a  fund  with  which  to  redeem  trust  property  sold  for 
the  nonpayment  of  taxes.99  Power  conferred  on  a  receiver  to  borrow 
money  and  execute  a  receiver's  certificate  has  been  held  to  warrant 
the  execution  of  a  mortgage,  or  at  least  that  the  execution  of  a  mort- 
gage is  harmless  where  no  remedy  on  any  of  the  covenants  of  the 
mortgage  is  sought.1 

§  6820.  New  enterprises.  ' '  The  power  to  construct  new  lines  and 
undertake  a  new  and  extensive  enterprise  by  a  court  through  the 
medium  of  a  receiver  is  one  to  be  exercised  with  great  caution,  and 
only  under  exceptional  circumstances.  It  is  rarely,  indeed,  that  it 
should  be  done  at  the  expense  of  the  bondholders  of  an  insolvent  cor- 
poration against  their  protest" • 

§5321.  Removal  of  causes.  A  federal  receiver  is  not  entitled 
to  remove  to  a  federal  court  a  suit  brought  against  him  in  a  state 
court,  merely  because  he  was  appointed  by  a  federal  court.3 

§  5322.  Repairs*  A  mere  chancery  receiver  has  no  power  to  make 
expenditures  for  repairs,  although  necessary  to  preserve  the  prop- 
erty, unless  directed  to  do  so  by  the  court.4  Generally,  however,  re- 
ceivers appointed  to  run  the  business  have  power  to  make  contracts 
or  expend  money  for  ordinary  and  necessary  repairs. 

m 

9t  Elk  Fork  Oil  &  Gas  Go.  v.  Foster,         •  Fidelity  Title  k  Trust  Co.  v.  Kan- 


99  Fed.  495. 

••See  Jerome  v.  MeCarter,  94  U.  8. 
784,  738,  24  L.  Ed.  136,  where  power 
Of  court  to  authorize  receiver  to  mort- 
gage property  was  conceded;  Postal 
Tel.  Cable  Co.  v.  Vane,  80  Fed.  961. 

» See  Burroughs  v.  Gaither,  66  Md. 
171,  7  Atl.  243,  in  which  case,  however, 
the  receiver  was  the  receiver  of  an 
Individual. 

1  Brown  v.  Sehintz,  98  HI.  App.  452, 
458,  aff  M  202  111.  509,  67  N.  E.  172. 


sas  Natural  Gas  Co.,  219  Fed.  614,  618, 
and  adding:  "In  Kennedy  v.  Bail- 
road  Co.,  5  Dill.  592,  Fed.  Cas.  No. 
7,707,  Judge  Dillon  made  the  consent 
of  the  bondholders  a  condition,  and 
his  order  is  a  precedent  entitled  to 
great  respect. ' ' 

SGableman  v.  Peoria,  D.  &  E.  B. 
Co.,  179  U.  8.  335,  45  L.  Ed.  220. 

4  Wyckoff  v.  Scafield,  103  N.  Y.  630, 
9  N.  E.  498. 
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§  5323.  Summary  examination  of  witnesses.  Statutes  in  some 
states  confer  power  on  receivers  to  send  for  persons  and  examine  them 
on  oath  as  to  the  corporate  affairs  and  property,  with  a  prison  pen- 
alty for  refusal  to  testify.6 

C.  Actions  by 

§  6324.  General  rales.  There  is  little  in  regard  to  actions  by  re- 
ceivers that  is  in  any  way  peculiar  to  receivers  of  corporations.  For 
the  most  part  the  rules  in  this  respect  relating  to  all  receivers  apply 
equally  well  to  receivers  of  corporations.6  For  instance,  a  receiver 
cannot  sue  without  first  obtaining  leave  of  court 7  unless  it  is  other- 
wise provided  by  the  order  appointing  the  receiver  or  by  statute. 

By  statute  in  some  states  the  discharge  of  a  receiver  does  not  abate 
a  suit  against  him.8 

§  6325.  Power  to  sue  at  law  or  in  equity.  A  court  of  equity  which 
has  appointed  a  receiver  for  an  insolvent  corporation  has  jurisdiction 
of  an  ancillary  bill  filed  by  the  receiver,  to  determine  a  claim  of  the 
corporation  against  a  third  person,  although  the  claim  is  purely  of  a 
legal  nature.9  But  in  states  where  an  action  in  a  court  of  law  must 
be  in  the  name  of  the  person  holding  the  legal  title,  a  receiver  cannot 
sue  at  law  unless  he  has  the  legal  title.10 

§  6326.  Actions  in  federal  or  state  courts.  Actions  by  a  receiver 
appointed  by  a  federal  court,  to  recover  assets,  may  be  brought  in  a 
federal  court  without  regard  to  the  citizenship  of  the  parties  or  the 
amount  in  controversy,  since  the  proceeding  is  ancillary  to  the  main 
suit  in  which  the  receiver  was  appointed.11  If  citizenship  of  different 
states  determines  the  jurisdiction  of  a  federal  court  of  actions  by  or 
against  a  receiver,  it  is  the  citizenship  of  the  receiver  rather  than  the 


•  See  Conover  v.  Wept  Jersey  Mortg. 
Co.,  87  N.  J.  Eq.  16,  99  Atl.  604,  con- 
struing the  statute;  Fidelity  &  Casu- 
alty Co.  v,  MacAfee  Co.,  72  N.  J.  Eq. 
279,  65  Atl.  879,  holding,  however, 
that  person  served  outside  the  state 
could  not  be  punished  for  contempt  for 
failure  to  appear. 

New  York  statute,  see  General  Corp. 
Law,  §  240.     . 

6  Bule£  applicable  to  receivers  in 
general,  see  High,  Beceivers  (4th  Ed.), 
§  200  et  seq. 


I  See  High,  Beceivers  (4th  Ed.), 
§208. 

•  Kansas  City,  M.  &  O.  By.  Co.  v. 
Weaver,  —  Tex.  Civ.  App.  — ,  191  8. 
W.  591. 

»  Hollander  v.  Heaslip,  222  Fed.  80S, 
811. 

10  Underhill  v.  Butland  B.  Co.,  90 
Vt.  462,  98  Atl.  1017. 

II  White  v.  Ewing,  159  U.  8.  36,  40 
L.  Ed.  67;  Porter  v.  Sabin,  149  U.  8. 
473,  37  L.  Ed.  815;  Brown  v.  Allebach, 
156  Fed.  697. 
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corporation  which  controls.11  A  receiver  appointed  by  a  state  court 
may  sue,  in  a  proper  case,  in  a  federal  court,13  and  vice  versa  a  re- 
ceiver appointed  in  a  federal  court  may  sue  in  a  state  court.14 

§  6827.  Right  to  sue  outside  of  state.  A  statutory  receiver  who 
is  a  quasi  assignee  and  authorized  to  sue  by  the  statute,  can  sue  in 
another  state,15  and  a  denial  of  the  right  to  sue  on  a  cause  of  action 
created  by  statute  in  the  home  state  is  a  violation  of  the  full  faith 
and  credit  clause  of  the  Federal  Constitution,  where  not  within  any 
of  the  well-recognized  exceptions  to  the  operation  of  such  clause.16  On 
the  other  hand,  an  ordinary  chancery  receiver  has  no  absolute  au- 
thority to  sue  in  another  state17  although  under  the  doctrine  of 
comity  such  a  receiver  is  ordinarily  accorded  the  privilege  of  suing 
in  courts  outside  the  jurisdiction  to  recover  debts  or  assets.18  How- 
ever, the  doctrine  of  comity  is  not  extended  where  the  rights  of  a 
citizen  would  be  injuriously  affected,19  as  where  the  action  of  the 
receiver  conflicts  with  the  rights  of  attaching  creditors  who  are  citi- 
zens of  the  state  where  the  property  is  situated.90    Furthermore  the 


l*Brisenden  v.  Chamberlain,  53  Fed. 
307,  310. 

IS  Hale  v.  Hardon,  89  Fed.  283, 
rev'd  on  other  grounds,  95  Fed.  747; 
Phenix  Ins.  Co.  v.  Schultz,  80  tfed. 
337,  aff'g  77  Fed.  375. 

14  A  reeeiver  appointed  by  a  federal 
court  may  sue  in  a  state  court  to  re- 
cover property  of  the  corporation  from 
a  lessee  holding  over  after  the  expira- 
tion of  the  lease.  Delano  v.  Malcom- 
son-Houghten  Co.,  183  Mich.  62;  148 
N.  W.  749. 

ltBernheimer  v.  Converse,  206  IT. 
8.  516,  51  L.  Ed.  1163;  Kelly  v.  Dolan, 
218  Fed.  906;  Strout  v.  United  Shoe 
Machinery  Co.,  196  Fed.  313. 

18  Converse  v.  Hamilton,  224  IT.'  8. 
243,  56  L.  Ed.  749,  Ann.  Cas.  1913  D 
1292  with  note. 

17 High,  Receivers  (4th  Ed.),  §239; 
Clark,  Receivers,  §  427. 

A  chancery  receiver  cannot  sue  out- 
aide  the  jurisdiction  of  the  authority 
appointing  him,  while  a  statutory  re- 
ceiver, if  invested  with  a  legal  title 
by  the  statute,  may  bring  suit  outside 


such  jurisdiction.  Kelly  v.  Dolan,  218 
Fed.  966. 

A  receiver  cannot  sue  in  a  foreign 
jurisdiction  even  if  authorized  so  to 
do  by  the  court  appointing  him.  Hale 
v.  Allinson,  188  U.  S.  56,  58,  47  L.  Ed. 
380;  Booth  v.  Clark,  17  How.  (U.  8.) 
322,  15  L.  Ed.  164;  Great  Western 
Min.  k  Mfg.  Co.  v.  Harris,  128  Fed. 
321,  rev'g  on  other  grounds  111  Fed. 
38. 

IS  This  rule  is  supported  by  many 
decisions  among  which  are  Child's  v. 
Cleaves,  95  Me.  498,  50  Atl.  714; 
Stevens  v.  Tilden,  122  Minn.  250,  142 
N.  W.  315;  State  v.  Denton,  229  Mo. 
187,  138  Am.  St.  Rep.  417,  129  8.  W. 
709.  See,  generally,  High,  Receivers 
(4th  Ed.),  §241. 

19  State  v.  Denton,  229  Mo.  187,  138 
Am.  St.  Rep.  417,  129  S.  W.  709. 

The  burden  of  showing  the  existence 
of  domestic  creditors  whose  rights 
might  be  prejudiced  is  on  defendant. 
Stevens  v.  Tilden,  122  Minn.  250,  142 
N.  W.  315. 

so  Choctaw  Coal   &   Mining  Co.   v. 
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doctrine  of  comity  will  not  be  extended  where  the  courts  of  the  state 
in  which  the  receiver  was  appointed  hold  that  an  action  such  as  the 
one  brought  in  a  foreign  jurisdiction  cannot  be  maintained  by  him 
in  the  courts  of  the  state  of  his  appointment.21 

§  6328.  Action  in  name  of  receiver  or  of  corporation.  There  is 
some  conflict  of  authority  as  to  whether,  in  the  absence  of  statutory 
authority,  a  receiver  may  institute  and  conduct  actions  in  his  own 
name  or  whether  he  must  sue  in  the  name  of  the  original  party  in 
whose  favor  the  action  accrued.**  This  conflict  of  authority  is  not 
confined  to  receivers  of  corporations  but  extends  to  other  receivers. 
Under  the  modern  practice,  it  is  generally  held  that  the  receiver  may 
sue  in  his  own  name.83  Moreover,  so  far  as  receivers  of  corporations 
are  concerned,  the  statutes  in  many  states  expressly  or  impliedly  au- 
thorize the  receiver  to  sue  in  his  own  name,  at  least  in  case  of  insolvent 
corporations.** 

The  bringing  of  an  action  in  the  name  of  the  corporation  instead  of 
the  name  of  the  receiver  may  be  cured  by  amendment.** 

§  6329.  Actions  or  proceedings  which  may  be  brought  by  receiver 
—  In  general  In  general,  a  receiver  may,  in  any  event,  institute 
such  action  in  the  corporate  behalf  as  it  might  have  instituted  had  it 


Williams  Echols  Dry  Goods  Co.,  75 
Ark.  365,  5  Ann.  Oas.  569,  87  S.  W. 
632;  Shloss  v.  Metropolitan  Surety 
Co.,  149  Iowa  382,  128  N.  W.  384. 

tl  Hale  v.  Allinson,  188  U.  S.  56,  47 
L.  Ed.  380. 

» High,  Receivers  (4th  Ed.),  §209 
et  seq. 

S3  United  State*  Davis  v.  Gray,  16 
Wall.  203,  21  L.  Ed.  447. 

Alabama.  Comer  v.  Bray,  83  Ala. 
217,  3  So.  554. 

Hew  Jersey.  Wilkinson  v.  Ruther- 
ford, 49  N.  J.  L.  241,  8  Atl.  507. 

New  York.  Nathan  v.  Whitlock,  9 
Paige  152. 

North  Carolina.  Gray  v.  Lewis,  94 
N.  C.  392. 

Rhode  Island.  Evans  v.  Pease,  21 
R.  L  187,  42  Atl.  506. 

Texas.  Mathis  v.  Pridham,  1  Tez. 
Civ.  App.  58,  83,  20  B.  W.  1015. 

Contra,  see  Garver  v.  Kent,  70  Ind. 
428. 


*4  Indiana.  Hatfield  v.  Commings, 
152  Ind.  280,  50  N.  E.  817,  53  N.  E. 
231;  Manlove  v.  Burger,  38  Ind.  211. 

Maryland.  Hayes  v.  Brotzman,  46 
Md.  519. 

Minnesota.  House  v.  Newel,  60 
Minn.  481,  62  N.  W.  817. 

Montana.  Boston  k  M.  Consol.  Cop- 
per &  Silver  Min.  Co.  v.  Montana  Ore 
Purchasing  Co.,  24  Mont.  142,  60  Pac. 
990. 

New  Jersey.  Minchin  v.x  Second 
Nat.  Bank,  36  N.  J.  Eq.  436. 

New  York.  Whittlesey  v.  Delaney, 
73  N.  Y.  571. 

Ohio.  Murphy  v.  Holbrook,  20  Ohio 
St.  137,  5  Am.  Rep.  633;  Sayle  v.  Guar- 
antee Savings  &  Loan  Co.,  25  Ohio 
Cir.  Ct.  503. 

Rhode  Island.  DeWolf  v.  A.  k  W. 
Sprague  Mfg.  Co.,  11  R.  I.  380. 

»  Philadelphia  &  R.  Coal  &  Iron  Co. 
v.  Butler,  181  Mass.  468,  63  N.  E.  949. 
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remained  a  going  concern.26  Thus,  he  may  sue  a  member  who  has 
unlawfully  withdrawn  funds  from  the  corporation,87  or  one  to  whom 
dividends  have  been  paid  out  of  capital  stock  or  otherwise  illegally,88 
or  a  promoter  for  the  recovery  of  secret  and  improper  profits  made 
by  him.89 

In  addition,  it  is  very  generally  held,  at  least  in  case  of  a  receiver 
of  an  insolvent  corporation,  that  he  may  protect  corporate  creditors 
by  action  although  the  corporation  could  not  have  done  so.  Where 
the  receiver  represents  the  rights  of  the  creditors  of  the  corporation 
as  well  as  those  of  the  corporation  and  its  stockholders,  he  may  sue 
and  defend  in  some  cases  where  the  corporation  itself,  if  no  receiver 
had  been  appointed,  could  not  have  done  so.80  Thus,  a  statutory  re- 
ceiver may  sue  to  recover  assets  which  were  assets  as  to  creditors  as 
well  as  those  which  were  assets  as  to  the  insolvent  corporation.81  In 
case  of  a  statutory  receiver,  however,  it  is  held  in  some  states  that  he 
succeeds  only  to  the  rights  of  the  corporation,  and  that  he  cannot  en- 
force the  rights  of  creditors  as  separate. and  distinct  from  the  rights  of 
the  corporation,  although  he  may  enforce  corporate  rights  which  also 
inure  to  the  benefit  of  creditors.88 

0 

The  statutory  liability  "to  creditors' '  of  persons  organizing  a  cor- 
poration and  transacting  business  in  its  name,  before  the  minimum 


MA  reeeiver  stands  upon  the  same 
footing  as  the  corporation  itself,  if 
there  had  been  no  receiver,  so  far  as 
the  right  to  sue  is  concerned.  Smith 
v.  Backliffe,  87  Fed.  964. 

A  receiver,  when  directed  to  do  so 
by  the  court,  may  sue  for  a  specific 
performance  of  a  contract  for  the  pur- 
chase of  land.  Davis  v.  Talbot,  137 
Jnd.  235,  36  N.  E.  1098. 

A  receiver,  where  the  corporation  is 
insolvent,  may  enjoin  the  prosecution 
of  a  pending  action  against  the  cor- 
poration by  a  creditor.  Morton  v. 
Stone  Harbor  Improvement  Co.  (N.  J. 
Ch.),  44  Atl.  875. 

However,  the  right  to  sue  for  dam- 
ages from  a  libel  does  not,  it  has  been 
held,  pass  to  the  receiver.  Milwaukee 
Mut.  Fire  Ins.  Co.  v.  Sentinel  Co.,  81 
Wis.  207,  15  L.  R.  A.  627,  51  N.  W. 
440. 

WAldrich  v.  Gray,  147  Fed.  453,  8 
Ann.  Cas.  832. 


**  United  States.  Hayden  v.  Wil- 
liams, 96  Fed.  279;  Hayden  v.  Thomp- 
son, 71  Fed.  60. 

Connecticut.  Davenport  v.  Lines, 
72  Conn.  118,  44  Atl.  17.       ' 

Michigan.  Detroit  Trust  Co.  v. 
Goodrich,  141  N.  W.  882. 

Minnesota.  Minnesota  Thresher 
Mfg.  Co.  v.  Langdon,  44  Minn.  37,  46 
N.  W.  310. 

Mississippi.  Kretschmar  v.  Stone, 
90  Miss.  375,  43  So.  177. 

New  Jersey.  Mills  v.  Hendershot, 
70  N.  J.  Eq.  258,  62  Atl.  542. 

»  See  §  142,  supra. 

80  Curtis  v.  Lewis,  74  Conn.  367,  50 
Atl.  878;  Industrial  Mut.  Deposit  Co.'s 
Beceiver  v.  Taylor,  118  Ky.  851,  82  S. 
W.  574.     See  also  §5334,  infra. 

31  Detroit  Trust  Co.  v.  Goodrich, 
—  Mich.  — ,  141  N.  W.  882. 

S2Folsom  v.  Smith,  113  Me.  83,  92 
Atl.  1003. 


8937 


§  5329] 


Private  Corporations 


[Cb.  63 


capital  stock  has  been  subscribed  for,  is  not  an  asset  of  the  corpora- 
tion and  hence,  it  is  held  in  Georgia,  cannot  be  enforced  by  its  re- 
ceiver.88 

§  5330.  —  Actions  to  set  aside  fraudulent  conveyances  or  illegal 
preferences,  It  is  held  in  most  states  that  the  receiver  of  an  in- 
solvent corporation  may  sue  to  set  aside  fraudulent  conveyances 
made  by  the  corporation  to  the  injury  of  creditors,8*  or  unlawful 
preferences  in  contemplation  of  insolvency.8* 

§6331.  — Attack  on  mortgages  not  complying  with  statute.    The 

receiver  may  attack  mortgages  invalid  as  to  creditors  for  failure  to 
comply  with  statutory  requirements  as  to  execution,  recording,  etc.86 
The  receiver  need  not  show  that  the  mortgage  is  fraudulent  but  it  is 


S8  Wells  v.  DuBose,  140  Ga.  187,  78 
8.  £.  715;  Rigbers  v.  Hatchcock,  138 
Ga.  120,  74  8.  E.  834,  overruling  Wel- 
ters v.  Porter,  3  Ga.  App.  73,  59  8.  E. 
452;  John  V.  Farwell  Co.  v.  Jackson 
Stores,  137  Ga.  174,  73  8.  E.  13. 

84  Connecticut.  Curtis  v.  Lewis,  74 
Conn.  367,  50  Atl.  878. 

Indiana.  Marion  Trust  Co.  v.  Blish, 
170  Ind.  686,  18  L.  R.  A.  (N.  8.)  347, 
84  N.  E.  814,  85  N.  E.  344. 

New  Jersey.  Bradley  v.  United 
Wireless  Tel.  Co.,  79  N.  J.  Eq.  458, 
81  Atl.  1107;  Richardson  v.  Gerli  (N. 
J.  Ch.),  54  Atl.  438. 

New  York.  Attorney  General  v. 
Guardian  Mut.  Life  Ins.  Co.,  77  N.  Y. 
272. 

North  Carolina.  Observer  Co.  v. 
Little,  175  N.  C.  42,  94  8.  E.  526. 

Rhode  Island.  Hayes  v.  Kenyon,  7 
R.  I.  136. 

The  receiver  may  attack  transfers 
by  the  corporation  as  void  as  to  cor- 
porate creditors.  Franklin  Nat.  Bank 
v.  Whitehead,  149  Ind.  560,  39  L.  R. 
A.  725,  63  Am.  St.  Rep.  302,  49  N.  E. 
592. 

3ft  Industrial  Mut.  Deposit  Co.  'a  Re- 
ceiver v.  Taylor,  118  Ky.  851,  82  8. 
W.  574. 

He  may  sue  directors  to  set  aside 
a  mortgage  to  them  which  constitutes 


an  illegal  preference  by  an  insolvent 
corporation.  Taylor  v.  Mitchell,  80 
Minn.  492,  83  N.  W.  418. 

The  receiver  should  sue  to  recover 
unlawful  preferences  in  favor  of  cor- 
porate officers  made  when  the  corpora- 
tion was  insolvent.  Ronald  v.  Schoen- 
f  eld,  94  Wash.  238,  162  Pac.  43. 

An  ordinary  chancery  receiver, 
where  there  is  no  dissolution,  cannot 
set  aside  an  illegal  preference.  Hughes 
v.  Hall,  118  Md.  673,  85  Atl.  946. 

But  a  receiver  cannot  recover  prop- 
erty of  an  insolvent  corporation  sold 
at  foreclosure  sale,  even  if  the  mort- 
gage foreclosed  was  invalid  as  a  pref- 
erence, except  upon  repayment  to  the 
purchaser  of  the  amount  paid  by  him 
therefor,  where  the  purchase  was  bona 
fide  and  for  value.  Swan  v.  Stiles,  94 
N.  Y.  App.  Div.  117,  87  N.  Y.  Supp. 
1089. 

36  Curtis  v.  Lewis,  74  Conn.  367,  50 
Atl.  878;  Farmers'  Loan  &  Trust  Co. 
v.  Minneapolis  Engine  &  Machine 
Works,  35  Minn.  543,  29  N.  W.  349; 
Graham  Button  Co.  v.  Spielmann,  50 
N.  J.  Eq.  120,  24  Atl.  571. 

The  receiver  may  sue  to  set  aside  a 
mortgage  void  as  to  creditors  because 
not  filed,  although  it  is  valid  as 
against  the  corporation.  Bayne  v. 
Brewer  Pottery  Co.,  90  Fed.  754. 
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t  to  show  such  facts  as  render  it  invalid  as  to  creditors  under 
rtutory*  provisions.87 

—  Actions  against  corporate  officers.    The  right  of  a  re- 

to  sue  corporate  officers  for  mismanagement  or  the  like  has 

^fcated  in  a  preceding  volume,88  and  it  has  there  been  noted  that 

rily  the  receiver  may  sue  as  the  representative  of  both  the  cor- 

n  and  its  stockholders  and  its  creditors.89    This  rule  is  not 

al,  however,40  and  it  seems  that  he  cannot  sue  to  vindicate  the 

of  particular  creditors  or  stockholders  less  than  the  whole,41 

ere  a  statute  gives  a  right  of  action  only  to  certain  injured 


X)*^*^ 


aham  Button  Co.  v.  Spielmann, 
.  Eq.  120,  24  Atl.  571,  aff  'd  50 
q.  796,  27  Atl.  1033. 
e  §  2676,  supra. 

»  may  sue  officers  and  directors 

s  resulting  from  mismanage- 

DuPont  v.  Standard  Arms  Co., 

Ch.  324,  82  Atl.  692. 

ceiver  may  sue  in  equity,  where 

jporation  is  insolvent,  to  recover 

the  directors  for  their  fraudulent 

^gligent  acts.    Freeman  v.  Jack- 

27  Fed.  688. 

ere  the  corporate  directors  have 

^^  guilty    of    misappropriation    of 

VTVrate  funds,  action  against  them 

^jay   be  maintained  by  the  receiver. 

>fleslo8ky  v.  Quarterman,  123  Ga.  312, 

51  S.  £.  426;  Hayes  v.  Pierson,  65  N. 

J.  Eq.  353,  58  Atl.  728,  45  Atl.  1091; 

Mabon  v.  Miller,  81  N.  Y.  App.  Div. 

10,  80  N.  Y.  Supp.  979;  Boyd  v.  Mutual 

Fire  Ass'n  of  Eau  Claire,  116  Wis.  155, 

61  L.  B.  A.  918,  96  Am.  St.  Rep.  948, 

94  N.  W.  171,  90  N.  W.  1086.     Rule 

applied  to  misappropriation  of  assets 

by  receiving  excessive  salaries.    Mills 

v.  Hendershot,  70  N.  J.  Eq.  258,  62 

Atl.  542. 

The  receiver  may  sue  corporate  offi- 
cers to  recover  dividends  paid  to  them 
when  the  corporation  was  insolvent. 
Davenpoit  v.  Lines,  72  Conn.  118,  44 
Atl.  17. 

In  some  states  it  is  held  that  a 
receiver  cannot  sue  corporate  officers 


for  negligence  and  mismanagement  of 
the  corporate  affaire  unless  a  special 
order  authorizing  the  suit  is  obtained 
from  the  court.  Simmons  v.  Taylor, 
106  Tenn.  729,  63  S.  W.  1123. 

An  order  appointing  a  receiver  and 
directing  him  to  bring  such  actions  as 
may  be  necessary  to  enforce  the  pay- 
ment of  "debts  and  rights  of  action 
and  for  the  recovery  of  the  assets  of 
such  company,"  confers  authority  to 
sue  directors  for  breach  of  trust  in 
preferring  claims  on  which  they  were 
personally  liable  as  sureties.  Williams 
v.  Turner,  63  Neb.  575,  88  N.  W.  668. 

Receivers  may  sue  directors  for  cer- 
tain losses,  although  one  of  the  re- 
ceivers is  a  director,  where  the  action 
is  under  the  control  of  attorneys  ap- 
pointed by  the  court.  Murphy  v. 
Penniman,  105  Md.  452,  121  Am.  St. 
Rep.  583,  66  Atl.  282. 

40  In  Maine,  it  is  held  that  a  statu- 
tory receiver  does  not  represent  credi- 
tors except  as  the  enforcement  of  the 
corporate  rights  may  insure  to  the 
benefit  of  creditors,  and  that  hence 
the  receiver  cannot  sue  directors  for 
alleged  fraud  in  preferring  debts 
owing  to  them — no  one  being  injured 
but  other  creditors.  Folsom  v.  Smith, 
113  Me.  83,  92  Atl.  1003. 

41  Lacomb  v.  Milliken,  36  La.  Ann. 
367;  Raymond  v.  Palmer,  35  La.  Ann. 
276. 
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creditors  or  each  injured  creditor  is  given  a  separate  cause  of  action.4* 
Moreover,  laches  may  preclude  the  right  to  sue  officers.48 

§  5333.  —  Actions  against  stockholders.  The  right  of  a  receiver 
to  enforce  the  liability  of  stockholders  for  debts  of  the  corporation 
is  treated  of  in  a  preceding  chapter,44  as  is  the  power  of  a  receiver  to 
recover  the  amount  due  on  stock  subscriptions.46 

§  5334.  —  Vacation  of  judgments.  The  receiver  may  have  an  in- 
valid judgment  against  the  corporation  vacated.40  He  may  set  side 
judgments  against  the  corporation  obtained  by  collusion.47  So  a  re- 
ceiver may  sue  in  the  court  of  his  appointment  to  prevent  the  enforce- 
ment of  a  fraudulent  judgment  against  the  corporation,  although  no 
claim  has  yet  been  filed.4*  However,  a  judgment  which  is  fraudu- 
lent as  against  certain  of  the  creditors  of  an  insolvent  corporation,  but 
valid  as  against  others,  will  not  be  set  aside  on  application  of  the  re- 
ceiver.40 In  Illinois,  it  was  held  in  one  case  that  a  receiver  cannot  ob- 
tain the  vacation  of  a  judgment  against  the  insolvent  corporation  on 
the  ground  that  it  was  rendered  on  warrants  of  attorney  executed  by 
corporate  officers  without  authority,  on  the  theory  that  the  receiver 
has  only  the  right  to  bring  such  suits  as  the  corporation  itself  had.*0 

§5335.  Condemnation  proceedings  by  receiver.  Condemnation 
proceedings  cannot  be  instituted  by  a  receiver  without  leave  of 
court.51    However,  the  power  to  condemn  real  estate  may  be  conferred 


4*Kinter  v.  Connolly,  233  Pa.  5,  81 
Atl.  905. 

Where  the  liability  of  the  officers  is 
statutory  and  is  both  a  joint  and 
several  liability  to  creditors  for  their 
debts,  the  statutory  liability  cannot 
be  enforced  by  a  receiver.  Chalds  v. 
Adams,  43  Pa.  Super.  Ot.  239,  payment 
of  dividends  when  company  insolvent. 

Unless  specially  authorized  to  bring 
such  a  suit,  it  is  held  that  a  receiver 
cannot  sue  directors  on  their  statutory 
liability  for  assenting  to  debts  in  ex- 
cess of  the  capital  stock  of  the  com- 
pany, since  the  right  vests  only  in 
excess  creditors  individually  and  not 
in  the  creditors  as  a  class.  Simmons 
v.  Taylor,  106  Tenn.  729,  63  8.  W. 
1123. 

48  Ex  parte  Baker,  67  8.  C.  74,  45 
S.  E.  143. 


M  See  §  4214. 

45  See  §  4115. 

4«Peabody  v.  New  England  Water- 
works Co.,  184  111.  626,  75  Am.  St. 
Rep.  195,  56  N.  E.  957,  rev'g  80  111. 
App.  458;  Whittlesey  v.  Delaney,  73 
N.  Y.  571;  Yorkville  Bank  v.  Henry 
Zeltner  Brewing  Co.,  80  N.  Y.  App. 
Div.  578,  80  N.  Y.  Supp.  839. 

47Peabody  v.  New  England  Water- 
works Co.,  184  111.  625,  75  Am.  St. 
Rep.  195,  56  N.  E.  957,  rev'g  80  III. 
App.  458. 

48  Owen  v.  Clifton,  232  Fed.  136. 

49  Beebe  v.  George  H.  Beebe  Co.,  64 
N.  J.  L.  497,  46  Atl.  168. 

50Burch  v.  West,  33  111.  App.  359, 
aff  'd  134  111.  258,  25  N.  E.  658. 

61  Minneapolis  Western  Ry.  Co.  v. 
Minneapolis  &  St.  L.  Ry.  Co.,  61  Minn. 
502,  63  N.  W.  1035. 
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upon  the  receiver  of  a  railroad  by  the  court,58  and  it  seems  that  the 
appointment  of  a  receiver  does  not  affect  the  right  of  the  corporation 
to  maintain  condemnation  proceedings.68 

§  5336.  Ratification  as  affecting  right  to  attack  illegal  acts.  Acts 
in  violation  of  an  express  prohibition  of  a  statute  are  illegal  and  can- 
not be  ratified  by  the  corporation  so  as  to  prevent  its  receiver  assert- 
ing such  illegality.54 

§  5337.  Parties  to  actions  by  receivers.  Ordinarily  the  corpora- 
tion need  not  be  made  a  party  to  actions  brought  by  the  receiver 
against  third  persons.55 

D.  Duties,  Liabilities  and  Actions  Against 

§5338.  Right  to  sue  receiver.  Ordinarily  a  suit  cannot  be 
brought  against  a  receiver  without  first  obtaining  leave  to  sue  from 
the  court  appointing  him,56  unless  it  is  otherwise  provided  by  statute 
as  in  case  of  federal  receivers.57 

A  suit  against  a  receiver  appointed  by  a  federal  court  is  within  the 
jurisdiction  of  the  court  appointing  the  receiver,  as  ancillary  to  the 
main  suit,  without  regard  to  the  amount  in  controversy  or  the  citizen- 
ship of  the  parties.58  A  stockholder  may  intervene,  in  an  action 
against  a  receiver,  in  a  proper  case,  to  prevent  a  consent  judgment 
prejudicial  to  his  rights.59 

§5339.  Liabilities— In  general  In  reading  the  decisions,  it  is 
always  necessary  to  keep  in  mind  that  ordinarily  when  it  is  said  that 
a  receiver  is  liable  in  a  certain  case  all  that  is  meant  is  that  he  is  liable 
in  his  official  capacity.     The  liability  of  receivers  for  acts  done  by 

5t  Taylor   v.   Norfolk   &  O.   V.   By.  57  5  Fed.  St.  Ann.  (2nd  Ed.)  p.  541. 

Co.,  162  Fed.  452;  Morrison  v.  Forman,  MGunby    v.    Armstrong,    133    Fed. 

177  111.  427,  53  N.  E.  73;  Lehigh  Coal  417;    Alexander    v.    Southern    Home 

&  Navigation  Co.  v.  Central  R.  Co.  of  Building  Loan   Ass'n,   120   Fed.   963; 

New  Jersey,  35  N.  J.  Eq.  379.  Lavis  v.  Consumers '  Brewing  Co.,  106 

**  Detroit  &  I.  S.  L.  R.  Co.  v.  Camp-  Fed.  435;  Bowman  v.  Harris,  95  Fed. 

bell,  140  Mich.  384,  103  N.  W.  856.  917;  Toledo,  St.  L.  &  K.  C.  R.  Co.  v. 

M  Strickland   v.   National  Salt   Co.,  Continental   Trust    Co.,   95   Fed.   497; 

79  N.  J.  Eq.  182,  81  Atl.  828.  Lanning  v.  Osborne,  79  Fed.  657;  Peck 

M  Nealis  v.  American  Tube  &  Iron  v.  Elliott,  79  Fed.  10,  38  L.  R.  A.  616. 

Co.,  150  N.  Y.  42,  44  N.  E.  944;  Bien  59Hosmer  v.  Darrah,  85  N.  Y.  App. 

v.  Bixby,  18  N.  Y.  Misc.  415,  41  N.  Y.  Div.  485,  83  N.  Y.  Supp.  413,  rev'g  39 

Supp.  433.  N.  Y.  Misc.  204,  79  N.  Y.  Supp.  390. 

WHigh,  Receivers  (4th  Ed.),  §254. 
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them  in  the  management  of  the  property  is  official  and  not  personal 
except  in  case  of  individual  or  personal  misconduct.60  The  general 
rule  is  that  he  is  not  personally  liable  unless  personally  at  fault,  and 
the  rules  applicable  to  receivers  generally  are  equally  applicable  to 
receivers  of  corporations.  If  a  receiver  obeys  the  orders  of  the  court, 
he  cannot  be  held  personally  liable  although  they  are  erroneous  or 
are  subsequently  reversed.  The  general  rule  is  that  a  receiver  ordi- 
narily is  not  personally  liable  on  a  contract  made  in  his  official 
capacity,61  unless  made  without  authority,68  nor  for  torts  committed 
by  his  subordinates.68  He  is  personally  liable,  however,  where  he  acts 
outside  of  or  in  excess  of  his  authority.64  He  is  personally  liable  for 
losses  where  he  continues  the  corporate  business  without  express 
authority  from  the  court,66  but  not  for  losses  in  the  business  where  he 
continues  it  by  order  of  the  court.68  So  a  receiver  has  been  held  liable 
for  false  representations  contained  in  receiver's  certificates  and  in- 
tended to  deceive  purchasers  thereof.67  And  where  the  demand 
against  the  receiver  does  not  involve  the  administration  of  the  trust 
lawfully  committed  to  him,  but  he  has  taken  unlawful  possession  of 
property  not  included  in  the  trust,  he  is  liable  personally  as  for  a 
trespass.68 

§  6340.  —  Degree  of  care  required.  The  receiver  must  exercise 
the  care,  diligence  and  discretion  of  an  ordinarily  careful  business 
man  in  business  pursuits  of  a  similar  character.69 


60  Hanlon  v.  Smith,  175  Fed..  192. 

If  a  receiver  is  negligent,  wastes  the 
assets,  and  procures  a  sale  of  the  per- 
sonal property  at  an  inadequate  price 
and  is  interested  therein  as  a  pur- 
chaser without  disclosing  that  fact  to 
the  court,  it  is  proper  to  surcharge  him 
with  the  loss  and  disallow  his  commis- 
sions. Pangburn  v.  American  Vault, 
Safe  &  Lock  Co.,  205  Pa.  93,  54  Atl. 
508. 

•1  Pennsylvania  Engineering  Works 
v.  New  Castle  Stamping  Co.,  259  Pa. 
378,  103  Atl.  215.  See  also  High,  Re- 
ceivers (4th  Ed.),  §  272. 

A  temporary  receiver  is  not  per- 
sonally liable  for  rent.  Metropolitan 
Life  Ine.  Co.  v.  Sanborn,  34  N.  Y. 
Misc.  531,  69  N.  Y.  Supp.  1009. 


«8  In  re  Kalb  &  Berger  Mfg.  Co.,  165 
Fed.  895;  Peoria  Steam  Marble  Works 
v.  Hickey,  110  Iowa  276,  80  Am.  St. 
Rep.  296,  81  N.  W.  473. 

68  See  §5342,  infra. 

64  See  note  60,  supra. 

66  Villere  v.  New  Orleans  Pure  Milk 
Co.,  122  La.  717,  48  So.  162. 

66pusey  &  Jones  v.  Pennsylvania 
Paper  Mills,  173  Fed.  629. 

«7  Bank  of  Montreal  v.  Thayer,  7 
Fed.  622. 

68  Curran  v.  Craig,  22  Fed.  101. 

6»Harrigan  v.  Gilchrist,  121  Wis. 
127,  99  N.  W.  909. 

Ordinary  care  is  the  test  of  his  re- 
sponsibility. Hamm  v.  J.  Stone  & 
Sons  Live  Stock  Co.,  13  Tex.  Civ.  App. 
414,  35  S.  W.  427. 
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§6341.  — Liability  for  torts  committed  prior  to  appointment. 

There  is  some  conflict  of  opinion  as  to  whether  a  receiver  may  be  sued 
for  torts  committed  by  the  corporation  before  the  appointment  of  the 
receiver.70  The  affirmative  has  been  held  in  Missouri71  and  North 
Carolina,78  while  the  contrary  is  held  in  the  District  of  Columbia,78 
Iowa,7*  Maryland,75  and,  at  least  in  effect,  in  some  other  jurisdic- 
tions.76 However,  if  the  tort  is  a  continuing  one  the  receiver  may  be 
sued,77  as  for  example  in  case  of  the  continuance  of  a  nuisance  created 
before  the  receiver  was  appointed.78 

§  6342.  —  Liability  for  torts  of  employees.  A  receiver  is  not  per- 
sonally liable  for  the  negligence  or  other  torts  of  his  employees,78 
unless  he  is  personally  guilty  of  some  wrong.80  But  he  is  liable 
officially  for  torts  while  the  property  is  under  his  charge  to  the  same 
extent  as  the  corporation  would  be  liable  if  it  was  in  charge  of  the 
property  instead  of  a  receiver.81 

However,  a  receiver  has  been  held  personally  liable  for  injuries  to 


70  See  note  in  Ann.  Gas.  1912  A  589. 

71  Combs  v.  Smith,  78  Mo.  32;  Grant 
v.  Omaha,  K.  C.  &  E.  B.  Co.,  94  Mo. 
App.  312,  68  S.  W.  91. 

7SHollowell  v.  Norfolk  &  S.  R.  Co., 
153  N.  C.  19,  08  S.  E.  894,  following 
Kissenger  v.  Fitzgerald,  152  N.  C.  247, 
67  S.  E.  588. 

78  McDermott  v.  Crook,  20  App.  Cas. 
(D.  C.)  465. 

74  Fountain  v.  Stickney,  145  Iowa 
167,  139  Am.  St.  Rep.  410,  123  N.  W. 
947. 

A  receiver  appointed  merely  to  pre- 
serve the  property  is  not  liable  for 
personal  injuries  occurring  before  his 
appointment  and  while  the  property 
was  in  the  hands  of  the  corporation. 
Fountain  v.  Stickney,  145  Iowa  167, 
139  Am.  St.  Rep.  410,  123  N.  W.  947. 

78  Emory  v.  Faith,  113  Md.  253,  Ann. 
Cas.  1912  A  596,  77  Atl.  386. 

76  In  re  Seaboard  Air-Line  Ry., 
166  Fed.  376;  Northern  Pac.  R.  Co.  v. 
Hefiin,  83  Fed.  93;  Decker  v.  Gardner, 
124  N.  Y.  334,  11  L.  R.  A.  480,  26  N. 
E.  814. 

TTRatcliff  v.  Adler,  71  Ark.  269,  72 
8.  W.  896;  Robinson  v.  Mills,  25  Mont. 


391,  65  Pac.  114;  Bonner  v.  Mayfield, 
82  Tex.  234,  18  S.  W.  305,  following 
Texas  &  P.  Ry.  Co.  v.  Geiger,  79  Tex. 
13,  15  S.  W.  214. 

78  Lamb  v.  Roberts,  196  Ala.  679, 
L.  R.  A.  1916  F  1018  with  note,  72 
So.  309,  holding,  however,  that  knowl- 
edge of  the  existence  of  the  nuisance 
and  of  its  harmful  effect  is  necessary 
to  make  receiver  liable.  Robinson  v. 
Mills,  25  Mont.  391,  65  Pac.  114. 

79  Davis  v.  Duncan,  19  Fed.  477; 
Bartlett  v.  Cicero  Light,  Heat  & 
Power  Co.,  177  111.  68,  42  L.  R.  A.  715, 
69  Am.  St.  Rep.  206,  52  N.  E.  339, 
rev'g  69  111.  App.  576;  Cardot  v. 
Barney,  63  N.  Y.  281,  20  Am.  Rep.  533. 

50  Davis  v.  Duncan,  19  Fed.  477. 

51  Bartlett  v.  Cicero  Light,  Heat  & 
Power  Co.,  177  HI.  68,  42  L.  R.  A.  715, 
69  Am.  St.  Rep.  206,  52  N.  E.  339, 
rev'g  69  HI.  App.  576;  McNulta  v. 
Lockridge,  137  HI.  2?0,  27  N.  E.  452; 
Robinson  v.  Kirk  wood,  91  HI.  App.  54; 
Fullerton  v.  Fordyce,  121  Mo.  1,  42 
Am.  St.  Rep.  516,  25  S.  W.  587;  Me- 
lendy  &  Russell  v.  Barbour,  78  Va. 
544. 

Receiver  of  railroad  liable  for  dam- 
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an"  employee  on  a  railroad  which  the  receiver  was  in  possession  of, 
not  as  an  officer  of  any  court  or  by  its  authority,  but  by  virtue  of  a 
contract  which  he  was  permitted,  but  not  directed,  to  make,  by  the 
court.88  So  it  is  held  that  if  a  railroad  is  sold  in  a  foreclosure  suit  but 
the  receiver  does  not  surrender  possession  until  several  days  after- 
wards, the  receiver  is  personally  liable  for  torts  of  employees  of  the 
road  in  the  interim.*8 

A  receiver  cannot  be  held  officially  liable  after  his  discharge,84 
even  though  the  action  was  commenced  prior  to  the  discharge.85  So 
such  a  discharge  relieves  the  receiver  from  all  personal  liability  for 
such  injuries.88 

§6343.  — Liability  for  attorney's  fees.  An  attorney  for  a  re- 
ceiver cannot  hold  the  receiver  personally  liable  for  his  fees,87  unless 
the  services  are  such  as  the  receiver  should  perform  in  person,88  or 
the  employment  of  the  attorney  by  the  receiver  was  unauthorized,88 
or  the  receiver  contracted  personally  with  the  attorney.90 

§  6344.  —  Liability  for  loss  of  money  deposited.  A  receiver  has 
been  held  personally  liable  for  loss  resulting  from  the  failure  of  a 
bank  in  which  he  had  deposited  money  belonging  to  the  estate,  where 
not  deposited  pursuant  to  an  order  of  the  court.91  However,  accord- 
ing to  what  seems  to  be  the  better  rule  a  receiver  may  deposit  the 
funds  in  his  hands  in  a  bank  of  good  standing  and  repute,  being 


ages  from  failure  to  maintain  suitable 
cattle  guard.  Memphis  &  C.  R.  Co.  v. 
Glover,  78  Miss.  467,  29  So.  89. 

If  the  property  is  being  operated  by 
a  receiver,  a  judgment  for  loss  and 
damage  to  a  shipment  of  goods,  where 
the  contract  for  shipment  was  made 
with  the  receiver,  who  continued  to 
act  as  such  at  the  time  of  the  trial, 
must  be  against  the  receiver  rather 
than  the  corporation.  Andrews  v. 
Roberts,  —  Tex.  Civ.  App.  — ,  192  8. 
W.  569. 

82  Kain  v.  Smith,  80  N.  Y.  458,  470, 
rev  'g  11  Hun  552. 

88  Larsen  v.  United  States  Mortgage 
&  Trust  Co.,  104  N.  Y.  App.  Div.  76, 
93  N.  Y.  Supp.  610. 

MArchambeau  v.  Piatt,  173  Mass. 
249,  53  N.  E.  816. 


86McGhee  v.  Willis,  134  Ala.  281, 
32  So.  301. 

88  Tobin  v.  Central  Vermont  R.  Co., 
185  Mass.  337,  70  N.  E.  431;  Averill 
v.  McCook,  86  Mo.  App.  346. 

87  Walsh  v.  Raymond,  58  Conn.  251, 
18  Am.  St.  Rep.  264,  20  Atl.  464;  Wil- 
lett  v.  Janecke,  85  Wash.  654,  Ann. 
Caa.  1917  B  351  with  note,  149  Pac.  17. 

88  Henry  v.  Henry,  103  Ala.  582,  15 
So.  916. 

WDalliba  v.  Winschell,  11  Idaho 
364,  114  Am.  St.  Rep.  267,  82  Pac.  107. 

98  Klebisch  v.  Siedler,  7  N.  Y.  Misc. 
144,  27  N.  Y.  Supp.  417. 

91  Ricks  v.  Broyles,  78  Ga.  610,  6 
Am.  St.  Rep.  280,  3  S.  E.  772;  Ficener 
v.  Bott,  20  Ky.  L.  Rep.  632,  47  S.  W. 
251. 
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chargeable  only  with  that  degree  of  prudence  and  care  which  is  ordi- 
narily exercised  by  reasonably  cautious  men  in  transacting  their  own 
business  of  like  importance.98 

§  5315.  Defense  of  statute  of  limitations.  The  rule  that  the  de- 
fense of  the  statute  of  limitations,  although  personal  to  the  corpora- 
tion, passes  to  the  receiver,  does  not  apply  where  by  reason  of  peculiar 
circumstances  the  receiver,  in  rejecting  the  claim,  does  not  represent 
the  corporation  or  its  stockholders  or  its  creditors  but  instead  the 
purchaser  of  the  assets  of  the  corporation.98 

§5316.  Accounting.  Receivers,  being  officers  of  the  court  ap- 
pointing them,  are  required  to  account  to  the  court  for  all  receipts 
and  disbursements  in  the  course  of  their  receivership.94  However, 
it  seems  that  there  is  nothing  in  regard  to  such  accounts  which  applies 
to  receivers  of  corporations  as  distinguished  from  other  receivers  and 
hence  reference  should  be  made  to  standard  textbooks  on  the  law  of 
receivers  for  the  law  in  regard  thereto.96 

§  5317.  Statutes  imposing  penalties  or  liabilities  on  corporations 
as  applicable  to  receivers.  Statutes  imposing  liabilities  on  corpora- 
tions, especially  railroad  companies,  are  generally  held  to  apply  where 
the  corporate  property  is  in  the  hands  of  a  receiver  so  as  to  make 
the  receiver  liable  as  such.96  If  a  statute  imposing  liability  on  cor- 
porations is  a  remedial  one,  such  as  a  statute  imposing  liability  for 
injury  by  fire  from  locomotive  engines,97  or  the  like,  it  applies  to  and 
renders  receivers  of  the  named  corporation  liable  although  the  statute 
makes  no  reference  to  receivers.  On  the  other  hand,  statutes  requir- 
ing the  performance  of  public  duties  by  public  service  corporations, 
where  construed  and  considered  as  penal  statutes,  are  held  not  appli- 
cable to  receivers  operating  such  corporations.98 


*t  State  v.  Corning  State  Sav.  Bank, 
128  Iowa  597,  105  N.  W.  159,  holding 
also  that  deposit  was  not  rendered 
wrongful  merely  because  bank  was  a 
creditor  of  the  insolvent  corporation. 

W  Stokes  v.  Williams,  249  Fed.  114. 

•4  High,  Keceivers  (4th  Ed.),  §797. 

96  See  High,  Beceivers  (4th  Ed.), 
§§  797819c. 

•6  Bush  y.  State,  128  Ark.  448,  194 
S.  W.  857;  Brockert  v.  Central  Iowa 
Ry.  Co.,  82  Iowa  369,  47  N.  W.  1026, 


liable  for  injury  to  stock  where  right 
of  way  unfenced;  Bouse  v.  Harry,  55 
Kan.  589,  40  Pac.  1007;  Bouse  v.  Bed- 
inger,  1  Kan.  App.  355,  41  Pac.  433; 
International  &  G.  N.  By*  Co.  v.  Ben- 
der, 87  Tex.  99,  26  S.  W.  1047. 

•7  Wall  v.  Piatt,  169  Mass.  398,  48 
N.  E.  270. 

M  United  States  v.  Harris,  78  Fed. 
290;  State  v.  Texas  &  P.  By.  Co.,  — 
Tex.  Civ.  App.  — ,  143  S.  W.  223;  Camp- 
bell v.  Wiess  (Tex.  Civ.  £pp.),  25  S. 
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1 6848.  Service  of  summons  in  actions  against  receivers.  Ques- 
tions relating  to  service  of  summons  in  actions  against  receivers  of 
corporations  are  largely  governed  by  statute."  In  an  action  against 
a  receiver  of  a  corporation,  service  upon  one  who,  in  the  absence  of  a 
receivership,  is  a  proper  person  to  receive  service  of  process  against 
the  company,  has  been  held  a  sufficient  service  against  the  receiver,1 
and  this  rule  applies  to  federal  receivers  so  as  to  make  a  service  suffi- 
cient where  it  would  have  been  good  as  to  the  corporation,  under  the 
state  statute,  in  the  absence  of  a  receivership.8  Process  need  not  be 
served  on  a  corporate  receiver  personally.8 

Where  a  receiver  of  a  foreign  corporation  is  sued  as  such,  jurisdic- 
tion over  him  must  be  acquired  as  if  he  was  an  individual  and  not 


W.  1076;  Missouri,  K.  &  T.  By.  Co.  v. 
Stoner,  5  Tex.  Civ.  App.  50,  23  S.  W. 
1020;  Bonner  v.  Franklin  Co-op.  Ass'n, 
4  Tex.  Civ.  App.  166,  23  S.  W.  317. 

A  penalty  cannot  be  recovered  from 
receivers  for  violation  of  a  statute  not 
expressly  including  receivers,  where 
the  statute  is  strictly  penal.  People  v. 
Blair,  183  Mich.  130,  149  N.  W.  1039. 

However,  in  Arkansas,  the  contrary 
is  held,  in  effect,  by  deciding  that  a 
receiver  is  the  "owner"  of  a  railroad 
within  the  meaning  of  statutes  impos- 
ing penalties  on  the  owner  of  jail- 
roads  for  disobedience  to  provisions 
regulating  the  operation  of  the  road. 
Bush  v.  State,  128  Ark.  448,  194  S.  W. 
857. 

W  Eddy  v.  LaFayette,  163  U.  S.  456, 
41  L.  Ed.  226;  Lamb  v.  McElwaney, 
143  Ga.  490,  85  8.  E.  705. 

Beceiver  of  foreign  corporation  ap- 
pointed by  federal  court,  see  Gursky 
v.  Blair,  218  N.  Y.  41,  L.  B.  A.  1916  F 
359,  112  N.  E.  431  (rev'g  170  N.Y. 
App.  Div.  976,  155  N.  Y.  Supp.  1111, 
which  followed  Jacobs  v.  Blair,  157  N. 
Y.  App.  Div.  601,  142  N.  Y.  Supp. 
897). 

1  Eddy  v.  LaFayette,  163  U.  S.  456, 
41  L.  Ed.  225;  Ganebin  v.  Phelan,  5 
Colo.  83;  Grady  v.  Bichmond  &  D.  B. 
Co.,  116  N.  C.  952,  21  S.  E.  304.  Com- 
pare Ex  parte  Charles,  106  Ala.  203, 
18  So.  73. 


But  in  New  York  the  service  of  sum- 
mons on  a  person  appointed  by  a  cor- 
poration as  agent  to  receive  service  is 
not  a  sufficient  service  on  a  receiver. 
Gursky  v.  Blair,  218  N.  Y.  41,  L.  B.  A. 
1916  F  359,  112  N.  E.  431,  rev'g  170 
N.  Y.  App.  Div.  976,  155  N.  Y.  Supp. 
1111. 

8  United  States.  Central  Trust  Co. 
of  New  York  v.  St.  Louis,  A.  &  T.  By. 
Co.,  40  Fed.  426. 

Kansas.  Peterson  v.  Baker,  78  Kan. 
337,  97  Pac.  373. 

Missouri  Proctor  v.  Missouri,  K. 
&  T.  By.  Co.,  42  Mo.  App.  124. 

New  York.  Jacobs  v.  Blair,  157 
App.  Div.  601,  142  N.  Y.  Supp.  897. 

North  Carolina.  Farris  v.  Bichmond 
&  D.  B.  Co.,  115  N.  C.  600,  20  S.  E. 
167. 

If  a  receiver  is  appointed  by  a 
federal  court  and  he  is  sued  in  the 
courts  of  a  state  where  corporate  prop- 
erty is  located,  process  may  be  served 
upon  him,  pursuant  to  the  federal 
statutes,  in  the  manner  prescribed  by 
the  law  of  such  state  for  the  service  of 
like  process  on  the  corporation.  Peter- 
son v.  Baker,  78  Kan.  337,  97  Pac.  373. 

3  Central  Trust  Co.  of  New  York  v. 
St.  Louis,  A.  &  T.  By.  Co.,  40  Fed. 
426. 
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under  the  statute  relating  to  foreign  corporations,  where  the  suit  is 
based  on  acts  of  the  receiver  or  his  agents.4 

v.    receiver's  certificates 

§5349.  In  general.  Receivers'  certificates  are  evidences  of  in- 
debtedness, ordinarily  issued  under  order  of  the  court,  by  receivers, 
and  generally  expressly  made  by  such  order  a  first  lien  on  the  prop- 
erty.5 They  are  most  often  issued  in  case  of  railroad  receiverships  or 
those  of  other  quasi  public  corporations  but  sometimes  are  issued 
where  a  receiver  is  appointed  for  a  strictly  private  corporation.6 

Certificates  are  also  sometimes  issued  by  receivers  to  evidence  the 
existence  of  a  debt  in  favor  of  a  creditor  but  not  for  money  borrowed 
or  a  liability  incurred  by  the  receivers  in  the  performance  of  their 
duties.7 

§  6360.  Power  to  issue — General  rules.  A  receiver  has  no  power, 
unless  authorized  to  do  so  by  the  court,  to  issue  certificates  of  in- 
debtedness which  create  a  specific  lien  on  property  in  his  hands.8 
On  the  other  hand,  while  receiver's  certificates  are  of  comparatively 
recent  origin,9  the  power  of  a  court  of  equity  to  authorize  the  issu- 
ance of  such  certificates,  creating  a  first  lien  and  displacing  prior 
liens,  not  only  in  the  case  of  receivers  of  railroads  and  other  quasi 
public  corporations,  but  also  in  the  case  of  receivers  of  strictly  private 
corporations,  is  well  settled,10  provided  the  issuance  is  for  a  proper 

*  Jurisdiction  cannot  be  acquired  Fletcher  Corp.  Forms,  pp.  2006-2008. 
over  a  receiver  of  a  foreign  railroad  6  See  §  5351,  infra, 
company,  on  a  cause  of  action  arising  7  See  McCarthy  v.  Crawford,  238  111. 
against  the  receiver  and  not  in  a  38,  86  N.  E.  750,  rev'g  141  111.  App. 
transaction  with  the  company,  where  276,  where  power  and  mode  of  assign- 
no  part  of  the  line  is  within  the  state,  ment,  and  the  rights  of  the  assignee 
by  service  on  an  agent  of  the  receiver,  .  of  such  a  certificate,  are  stated, 
under  the  Minnesota  statutes.  Kading  6  Lockport  Felt  Co.  v.  United  Box 
v.  Waters,  137  Minn.  328,  163  N.  W.  Board  &  Paper  Co.,  74  N.  J.  Eq.  686, 
521.  70  Atl.  980;  Wesson  v.  Chapman,  77 

»They  are  in  the  nature  of  a  call  Hun  (N.  Y.)  144,  28  N.  Y.  Supp.  431. 

loan.     Mercantile  Trust   Co.  v.  Kan-  ©See    Fidelity   Insurance,   Trust   & 

awha  &  O.  By.  Co.,  50  Fed.  874.  Safe-Deposit  Co.  v.  Boanoke  Iron  Co., 

See,  generally.  High,  Beceivers  (4th  68  Fed.  623. 

Ed.),  §§398c-398j;  1  Clark,  Beceivers,  10  Wallace  v.  Loomis,  97  U.  S.  146, 

33  565-584;  note  in  Ann.  Cas.  1913  C  24  L.  Ed.  895;  American  Brake  Shoe 

39.  &  Foundry  Co.  v.  Pere  Marquette  B. 

For  forms  of  such  certificates,  see  Co.,  205  Fed.  14;  Meyer  v.  Johnston, 
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purpose,11  and  provided,  further,  notice  is  given  to  interested  parties 
and  an  opportunity  to  be  heard.18  The  only  difference  between  the 
power  to  authorize  in  case  of  railroads  and  other  quasi  public  cor- 
porations, and  in  case  of  strictly  private  corporations,  so  as  to  dis- 
place prior  liens,  is  that  while  in  the  former  case  the  certificates  may 
be  authorized  for  the  purpose  of  carrying  on  the  business  of  the 
company  and  improving  its  property,  in  the  latter  case  they  cannot 
be  authorized,  it  is  generally  held,  except  for  the  purpose  of  con.- 
serving  the  property  or  saving  it  from  destruction,  unless  with  the 
consent  of  creditors  whose  liens  would  be  affected  thereby.18  How- 
ever, a  court  has  no  jurisdiction  to  authorize  the  issuance  of  certificates 
which  shall  be  a  lien  on  lands  in  another  state.14 

While  this  power  exists,  its  exercise  rests  largely  in  the  discretion 
of  the  court,16  and  the  authority  to  make  receiver's  certificates  a 
prior  lien  so  as  to  disturb  existing  liens  should  be  exercised  with 
great  caution  and  should  be  carried  no  further  than  actually  neces- 
sary to  attain  the  desired  result.16 

§5351.  — In  case  of  strictly  private  corporations.  The  court, 
unless  the  holders  of  prior  liens  consent  thereto,  cannot  authorize  the 
issuance  of  receiver's  certificates,  which  shall  *be  a  first  lien  on  the 
property,  in  order  to  enable  the  receiver  to  continue  the  operation 
of  the  business,  unless  it  is  necessary  to  carry  on  the  business  to 
preserve  the  existence  of  the  property  or  franchises,  where  the  cor- 
poration is  a  strictly  private  one,17  such,  for  example,  as  a  mining  com- 


53  Ala.  237;  Central  Trust  Co.  of  New 
York  v.  Pittsburg,  8.  &  N.  R.  Co.,  223 
N.  Y.  347,  119  N.  B.  565;  Vila*  v. 
Page,  106  N.  Y.  439,  13  N.  E.  743; 
Ellis  v.  Vernon  Ice,  Light  &  Water 
Co.,  86  Tex.  109,  23  S.  W.  858;  Kamp- 
raann  v.  Sullivan,  26  Tex.  Civ.  App. 
308,  63  S.  W.  173. 

In  case  of  strictly  private  corpora- 
tions, see  §  5351,  infra. 

"  See  §  5352,  infra. 

W  See  §5353,  infra. 

13  See  §§5358-5362,  infra. 

MLockport  Felt  Co.  v.  United 
Box  Board  &  Paper  Co.,  74  N.  J.  Eq. 
686,  70  Atl.  980;  Pool  v.  Farmers' 
Loan  &  Trust  Co.,  7  Tex.  Civ.  App. 
334,  27  S.  W.  744. 

15  Town  of  Vandalia  v.  St.  Louis,  V. 


&  T.  H.  R.  Co.,  209  111.  73,  70  N.  E. 
662,  rev'g  109  111.  App.  498;  Ruther- 
ford v.  Pennsylvania  Midland  R.  Co., 
178  Pa.  38,  35  Atl.  926. 

The  issuance  of  receiver's  cer- 
tificates in  a  railroad  receivership  is 
largely  in  the  discretion  of  the  court 
and  will  not  be  disturbed  except  in 
case  of  a  clear  abuse  of  discretion. 
New  River  Lumber  Co.  v.  Tennessee 
R.  Co.,  136  Tenn.  661,  683,  191  S.  W. 
334. 

16  American  Brake  Shoe  &  Foundry 
Co.  v.  Pere  Marquette  R.  Co.,  205  Fed. 
14. 

17  United  States.  Smith  v.  Shenan- 
doah Valley  Nat.  Bank  of  Winchester, 
246  Fed.  379;  Bernard  v.  Union  Trust 
Co.,  159  Fed.  620,  16  L.  R.  A.  (N.  S.) 
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pany 1S  or  ice  company,19  as  opposed  to  quasi  public  corporations.  So 
far  as  strictly  private  corporations,  as  distinguished  from  quasi  public 
corporations,  are  concerned,  it  is  held  that  "the  court  is  without 
authority,  except  by  the  consent  of  the  mortgage  lienholders,  to  sup- 
plant their  liens  by  receiver's  certificates  issued  for  any  obligations 
other  than  those  arising  by  way  of  expenditures  for  realization  and 
for  preserving  the  property  while  the  business  is  in  course  of  adminis- 
tration under  the  receivership.  It  cannot,  by  its  edict,  make  any  debt 
or  obligation  a  prior  lien,  unless  appropriately  entitled  thereto  under 
the  law  governing  receiverships."80    In  short,  there  are  two  excep- 


1118;  International  Trust  Co.  v. 
Decker,  152  Fed.  78,  11  L.  E.  A.  (N. 
S.)  152;  Fidelity  Ins.,  Trust  &  Safe- 
Deposit  Co.  v.  Eoanoke  Iron  Co.,  68 
Fed.  623.  See  also  In  re  J.  B.  &  J.  M. 
Cornell  Co.,  201  Fed.  381;  Union  Trust 
Co.  v.  Southern  Sawmills  &  Lumber 
Co.,  166  Fed.  193;  Doe  v.  Northwest- 
ern Coal  &  Transportation  Co.,  78  Fed. 
62;  Newton  v.  Eagle  &  Phoenix  Mfg. 
Co.,  76  Fed.  418. 

Colorado.  International  Trust  Co. 
v.  United  Coal  Co.,  27  Colo.  246,  83 
Am.  St.  Rep.  59,  60  Pac.  621. 

Delaware.  Central  Trust  &  Savings 
Co.  v.  Chester  County  Elec.  Co.,  9  Del. 
Ch.  247,  80  Atl.  801. 

Florida.  See  Lehman  v.  Trust  Co. 
of  America,  57  Fla.  473,  49  So.  502. 

Idaho.  Dalliba  v.  Winschell,  11 
Idaho  364,  114  Am.  St.  Rep.  267,  82 
Pac.  107. 

Maryland.  Diamond  Match  Co.  v. 
Taylor,  83  Md.  394,  34  Atl.  1015. 

New  Jersey.  Lockport  Felt  Co.  v. 
United  Box  Board  &  Paper  Co.,  74  N. 
J.  Eq.  686,  70  Atl.  980. 

"In  the  case  of  private  corpora- 
tions, the  court  cannot  authorize  the 
issue  of  receiver's  certificates  for  the 
purpose  of  improving,  adding  to,  or 
carrying  on  the  business  of  the  com- 
pany, without  first  having  the  consent 
of  creditors  whose  liens  would  be  af- 
fected thereby."  Baltimore  Building 
&  Lean  Aas'n  v.  Alderson,  90  Fed. 
142. 

If  the  corporation  is  a  strictly  pri- 


vate one,  the  court  cannot  authorize 
the  issuance  of  receiver's  certificates 
to  carry  on  the  business  or  improve 
the  property  unless  with  the  consent 
of  the  creditors  whose  liens  would  be 
affected  thereby.  Baltimore  Building 
&  Loan  Ass'n  v.  Alderson,  90  Fed. 
142. 

Within  this  rule  are  land  companies 
incidentally  engaged  in  appropriating 
water  for  irrigation  and  furnishing 
water  for  irrigation  to  its  grantees. 
Hanna  v.  State  Trust  Co.,  70  Fed.  2, 
30  L.  R.  A.  201;  Lamar  Land  &  Canal 
Co.  v.  Belknap  Sav.  Bank,  28  Colo. 
344,  64  Pac.  210;  Belknap  Sav.  Bank 
v.  Lamar  Land  &  Canal  Co.,  28  Colo. 
326,  64  Pac.  212. 

Authority  to  issue  receiver's  cer- 
tificates has  been  granted,  where  only 
one  small  creditor  objected,  by  order- 
ing the  payment  of  his  claim,  in  case 
of  a  strictly  private  corporation.  B. 
Borchardt  Co.  v.  Yaryan  Naval  Stores 
Co.,  206  Fed.  366. 

le  International  Trust  Co.  v.  Decker 
Broe.,  152  Fed.  78,  11  L.  R.  A.  (N.  S.) 
152;  Hanna  v.  State  Trust  Co.,  70  Fed. 
2,  30  L.  R.  A.  201;  Farmers'  Loan  & 
Trust  Co.  v.  Grape  Creek  Coal  Co.,  50 
Fed.  481,  16  L.  R.  A.  603;  Merriam 
v.  Victory  Placer  Min.  Co.,  37  Ore. 
321,  60  Pac.  997,  58  Pac.  37,  56  Pac. 
75. 

19  Hooper  v.  Cemtral  Trust  Co.,  81 
Md.  559,  29  L.  R.  A.  262,  32  Atl.  505. 

SO  International  Trust  Co.  v.  Decker 
Bros.,  152  Fed.  78,  11  L.  R.  A.  (N.  S.) 
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tions  only  under  which  a  receiver  may  be  authorized  to  issue  cer- 
tificates which  shall  be  entitled  to  priority  over  existing  liens,  in  the 
case  of  a  strictly  private  corporation,  viz:  (1)  where  all  the  lien- 
holders  consent;  (2)  where  the  purpose  is  not  merely  to  operate  1Jie 
business  but  to  save  the  property  from  destruction.81  And  even  in  the 
latter  case  some  states  have  denied  the  power  to  authorize  cer- 
tificates.88 Consent  of  the  bondholders  that  the  lien  of  the  certificates 
should  be  a  prior  lien  cannot  be  inferred  in  a  doubtful  case.88 

§  5362.  Purposes  for  which  permissible.  No  definite  rule,  appli- 
cable to  all  cases,  can  be  laid  down  as  to  the  purposes  for  which  the 
court  may  authorize  certificates  to  be  issued,  so  as  to  displace  prior 
liens.**    That  there  is  a  marked  difference  according  to  whether  the 


152,  in  which  Judge  Wolverton  fully 
explains  the  reason  for  the  rule  and 
reviews  the  authorities  at  length. 

SI  That  certificates  may  be  author- 
ized to  save  the  property  from 
destruction,  see  Jerome  v.  McCarter, 
94  U.  S.  734,  24  L.  Ed.  136;  Hewitt  v. 
Walters,  21  Idaho  1,  Ann.  Cas.  1913  G 
35,  119  Pac.  705;  Lockport  Felt  Co.  v. 
United  Box  Board  &  Paper  Co., 
74  N.  J.  Eq.  686,  70  AtL  080;  Poreh 
v.  Agnew  Co.  (N.  J.  Ch.),  57  Atl.  546; 
Karn  v.  Bover  Iron  Co.,  86  Va.  754, 
11  S.  E.  431. 

"There  can  be  no  question,"  even 
in  case  of  a  strictly  private  corpora- 
tion, "of  the  right  of  the  court  to 
give  priority  to  certificates  issued  to 
enable  the  receiver  to  carry  out  the 
primary  purpose  of  his  appointment, 
viz.,  the  care  and  preservation  of  the 
property."  Title  Insurance  &  Trust 
Co.  v.  California  Development  Co., 
171  Cal.  227,  152  Pac.  564. 

The  power  to  authorize  the  issuance 
of  certificates  "is  limited  by,  and  is 
coextensive  with,  its  obligation  to  con- 
serve the  property  in  its  custody,  and 
any  expenditure  of  money  that  has 
not  this  primary  purpose  for  its  ob- 
ject is  beyond  the  power  of  the  court 
and  unauthorized."  Illinois  Steel  Co. 
v.  Ramsey,  176  Fed.  853. 

In  case  of  a  laundry  company,  the 


priority  of  certificates  has  been  upheld 
where  the  corporation  was  insolvent 
and  it  was  necessary  to  continue  the 
operations  of  the  company  as  a  going 
concern,  in  order  to  produce  the  best 
results  for  the  creditors.  (Armour  & 
Co.  v.  People's  Laundry  Co.,  171  N.  C. 
681,  89  8.  E.  19),  and  the  same  rule 
has  been  applied  to  an  iron  furnace 
company  (American  Pig  Iron  Storage 
Warrant  Co.  v.  German,  126  Ala.  194, 
85  Am.  St.  Bep.  21,  28  So.  603). 

88  Hooper  v.  Central  Trust  Co.,  81 
Md.  559,  591,  29  L.  B.  A.  262,  32  Atl. 
505,  506. 

88  Nowell  v.  International  Trust  Co., 
169  Fed.  497. 

84  The  power  to  authorize  the  issu- 
ance of  receiver 's  certificates  is  said 
to  be  "merely  incidental  to  the  pos- 
session by  the  court  of  some  property 
or  fund  and  can  be  exercised  only  for 
the  care,  maintenance  and  preserva- 
tion of  such  property  or  fund,  and  not 
for  the  benefit  or  advantage  of  any 
particular  claimant  to  the  fund,  ex- 
cept as  such  claimant  may  profit  by 
the  maintenance  and  preservation  of 
the  thing  itself";  and  hence  an  order 
authorizing  such  certificates  is  void 
rather  than  merely  voidable  where  for 
the  express  purpose  of  paying  the. 
overdue  interest  on  the  mortgage 
bonds  and  the  fees  and  expenses  of 
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corporation  is  a  railroad  or  other  quasi  public  corporation  or  is  a 
strictly  private  corporation  has  already  been  noted,  and  it  has  been 
stated  that  in  the  latter  case  certificates  can  be  authorized  only  to 
preserve  the  property  or  keep  it  from  destruction.85 

In  case  of  railroads  and  other  quasi  public  corporations,  there  is 
some  conflict  of  opinion  as  to  what  expenses  may  be  made  a  prior  lien 
by  the  issuance  of  such  certificates,  although  it  is  ^w ell  settled  that 
the  court  may  authorize  their  issuance  to  pay  operating  expenses,*8 
the  cost  of  necessary  repairs,87  betterments  necessary  to  put  the  rail- 
road in  a  suitable  condition  for  the  safe  conduct  of  business,88  pur- 
chase of  equipment  necessary  for  the  proper  operation  of  the  rail- 
road,80 and  the  like.80  In  one  case  it  was  held  proper  to  authorize 
such  certificates  to  raise  money  to  bring  a  suit  for  rent81  Generally, 
certificates  should  .not  be  authorized  to  pay  the  interest  on  bonds  of 
the  corporation.88 


the  trustee,  incurred  in  the  foreclosure 
suit  to  prevent  a  foreclosure — the  re- 
ceiver having  been  appointed  at  the 
suit  of  a  judgment  creditor  in  a  se- 
questration action — and  a  purchaser 
of  such  certificates  is  entitled  to  no 
priority  where  the  order  authorizing 
them  was  subsequently  reversed,  al- 
though he  purchased  in  good  faith. 
Knickerbocker  Trust  Co.  v.  Oneonta, 
C.  &  R.  S.  R.  Co.,  201  N.  Y.  379,  94 
N.  E.  871,  aff'g  138  N.  Y.  App.  Div. 
687,  123  N.  Y.  Supp.  822.  But  see 
American  Brake  Shoe  &  Foundry  Co. 
v.  Pere  Marquette  R.  Co.,  205  Fed.  14. 

26  See  §5350,  supra. 

S6  Wallace  v.  Loomis,  97  U.  8.  146, 
24  L.  Ed.  895. 

17  Union  Trust  Co.  v.  Illinois  Mid- 
land R.  Co.,  117  U.  S.  434,  29  L.  Ed. 
963;  Credit  Co.  (Ltd.)  of  London,  Eng- 
land v.  Arkansas  Cent.  R.  Co.,  15  Fed. 
46;  Meyer  v.  Johnston,  53  Ala.  237. 

A  receiver  of  a  gas  and  electric 
company  was  granted  authority  to 
raise  money  by  receiver 'a  certificates 
to  repair  the  plant,  where  it  was 
dangerous  and  furnished  inadequate 
service  to  the  public.  Gay  v.  Hudson 
River  Elec.  Power  Co.,  116  Fed.  771. 

vft  First  Nat.  Bank  of   Houston  v. 


Ewing,  103  Fed.  168;  Hilton  Bridge 
Const.  Co.  v.  Foster,  26  N.  Y.  Misc. 
338,  57  N.  Y.  Supp.  140.  Compare 
Street  v.  Maryland  Cent.  R.  Co.,  59 
Fed.  25. 

ttKneeland  v.  American  Loan  & 
Trust  Co.,  136  U.  S.  89,  34  L.  Ed.  379; 
Vilas  v.  Page,  106  N.  Y.  439,  13  N. 
E.  743. 

SO  See  High,  Receivers  (4th  Ed.), 
§396d. 

The  purposes  for  which-  receiver's 
certificates,  may  be  issued  have  been 
held  to  include  the  payment  for  re- 
pairs and  betterments  and  purchase  of 
new  equipment  for  a  railroad  to  en- 
able it  to  render  adequate  service 
pending  the  suit,  the  making  of  pay- 
ments on  equipment  held  under  trusts 
and  largely  paid  for,  and  the  payment 
of  interest  on  underlying  divisional 
mortgages  where  their  foreclosure 
would  dismember  the  system  and 
greatly  depreciate  its  value.  Amer- 
ican Brake  Shoe  &  Foundry  Co.  v. 
Pere  Marquette  R.  Co.,  205  Fed.  14. 

81  Town  of  Vandalia  v.  St.  Louis, 
V.  &  T.  H.  R.  Co.,  209  HI.  73,  70  N.  E. 
662,  rev'g  109  HI.  App.  498. 

M  Newton  v.  Eagle  Phoenix  Mfg. 
Co.,  76  Fed.  418,  which,  however,  was 
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Ordinarily,  certificates  will  not  be  authorized  to  complete  an  un- 
finished rdilroad,88  unless  there  are  extraordinary  circumstances84 
and  the  postponement  of  liens  will  be  without  ultimate  loss  to  the 
existing  lienholders.85  In  one  case,  a  federal  court  held  it  had  no 
jurisdiction,  at  the  instance  of  the  public  service  commission,  to  issue 
certificates  to  reconstruct  and  extend  the  faulty  works  of  a  public 
service  irrigation  company  at  the  expense  of  the  lienholders,  where 
a  receiver  had  been  appointed  in  a  foreclosure  suit.86 

Whether  authority  will  be  granted  to  issue  certificates  as  a  prior 
lien  to  pay  prior  indebtedness  incurred  before  the  appointment  of  the 
receiver  depends  on  a  variety  of  circumstances.87    If  such  indebted- 


a  case  of  a  manufacturing  company; 
Townsend  v.  Oneonta,  C.  &  B.  8.  B. 
Co.,  88  N.  Y.  App.  Div.  208,  84  N.  Y. 
Supp.  427.    But  see  supra,  note  24. 

88  Shaw  v.  Little  Rock  &  Ft.  8.  By. 
Co.,  100  U.  S.  605,  25  L.  Ed.  757; 
Davis  v.  Jacksonville  &  P.  By.  Co.,  180 
111.  App.  1. 

Nor  to  make  extensive  repairs  and 
betterments  approximating  the  orig- 
inal cost  of  construction.  Merchants1 
Loan  &  Trust  Co.  v.  Chicago  Bys.  Co., 
158  Fed.  923;  Credit  Co.  (Ltd.)  of 
London,  England  v.  Arkansas  Cent.  B. 
Co.,  15  Fed.  46. 

84  Miltenberger  v.  Logansport  B. 
Co.,  106  U.  8.  286,  27  L.  Ed.  117;  First 
Nat.  Bank  of  Houston  v.  Ewing,  103 
Fed.  168;  Bochester  Trust  &  Safe  De- 
posit Co.  v.  Oneonta,  C.  &  B.  S.  B.  Co., 
122  N.  Y.  App.  Div.  193,  107  N.  Y. 
Supp.  237;  Butherford  v.  Pennsylvania 
Midland  B.  Co.,  178  Pa.  St.  38,  35  Atl. 
926,  where  ninety-six  per  cent  of 
bondholders  consented  and  rights  of 
nonconsenting  parties  were  protected 
by  the  decree. 

S5  Bibber- White  Co.  v.  White  Biver 
Valley  Elec.  B.  Co.,  115  Fed.  786. 

86  Farmers '  Loan  &  Trust  Co.  v. 
Burbank  Power  &  Water  Co.,  196  Fed. 
539. 

37  Miltenberger  v.  Logansport  B. 
Co.,  106  U.  S.  286,  311,  27  L.  Ed.  117; 
Street  v.  Maryland  Cent.  B.  Co.,  59 
Fed.  25;   Baht  v.  Attrill,  106  N.  Y. 


423,  60  Am,  Bep.  456,  13  N.  E.  282, 
where  issuance  to  pay  wages  of  labor- 
ers incurred  before  appointment  of 
receiver  for  a  hotel  company  was  held 
not  necessary  to  preserve  the  property 
although  they  were  rioting  and  threat- 
ening to  burn  the  property,  but  court 
distinguished  railroad  receiverships; 
Metropolitan  Trust  Co.  of  New  York 
v.  Tonawanda  Valley,  etc.,  B.  Co.,  103 
N.  Y.  245,  8  N.  E.  488,  where  power 
denied. 

' '  The  payment  of  wages  due  the  em- 
ployees of  the  defendant  railroad  prior 
to  the  appointment  of  the  receiver 
might,  under  some  circumstances,  be 
necessary  and  proper  in  the  operation 
and  management  of  the  property  by 
the  receiver,  but  prima  facie  such  is 
not  the  case,  and  such  indebtedness 
stands  upon  a  different  basis  from 
claims  arising  under  the  receiver- 
ship." International  &  G.  N.  B.  Co. 
v.  Coolidge,  26  Tex.  Civ.  App.  595,  599, 
62  8.  W.  1097. 

Holders  of  receiver's  certificates  is- 
sued to  pay  interest  on  bonds  of  the 
corporation  have  been  held,  under  the 
facts  of  a  particu  ar  case,  entitled  to 
priority  over  a  deficiency  judgment 
obtained  on  foreclosure.  American 
Trust  Co.  v.  Metropolitan  8.  S.  Co., 
190  Fed.  113,  aff 'g  183  Fed.  250. 

In  case  of  strictly  private  corpora- 
tions, certificates  to  pay  unsecured 
claims  against  the  corporation,  as  dis- 
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ness  was  incurred  within  a  reasonable  time,  for  labor  or  supplies, 
within  the  six  months'  rule,  so  as  to  be  entitled  to  priority  of  payment, 
it  is  proper,  it  is  generally  held,  to  authorize  the  issuance  of  cer- 
tificates to  pay  such  debts,88  although,  on  the  theory  that  the  priority 
of  such  debts  ordinarily  extends  to  the  income  only,  it  may  be  con- 
tended that  it  is  improper  to  authorize  the  issuance  of  certificates  in 
such  a  case  so  as  to  make  them  a  prior  lien  on  the  corpus  of  the 
property,  merely  because  the  debts  themselves  are  entitled  to  a 
priority.89 

If  the  debt  for  the  payment  of  which  the  issuance  of  certificates' 
is  sought,  is  itself  entitled  to  a  priority  over  other  liens  out  of  the 
body  of  the  estate,  then  of  course  no  objection  can  be  urged  to  the 
issuance  of  certificates  to  pay  such  a  debt.  This  is  well  illustrated 
by  certificates  to  pay  taxes  which  are  themselves  a  prior  lien,40 
although  if  they  are  not  a  prior  lien  it  has  been  held  that  certificates 
should  not  be  issued  to  pay  such  taxes.41 

§5363.  Proceedings  to  obtain  authority  to  issue.  A  detailed 
statement  of  the  amount  of  money  needed  and  of  the  purposes  for 
which  it  is  to  be  used  should  be  presented  to  the  court  by  or  on 
behalf  of  the  receiver,48  and  if  the  issue  is  objected  to  the  affidavit  of 
the  receiver  should  be  supported  by  other  proof.48    Furthermore,  the 


tinguished  from  certificates  to  pay  the      to  preserve  the  road  or  to  operate  it. 


expenses  of  preserving  the  property, 
cannot  be  given  priority  over  a  prior 
mortgage.  Hooper  v.  Central  Trust 
Co.,  81  Md.  559,  29  L.  B.  A.  262,  32 
Atl.  505. 

No  ''unsecured  claims,  however 
meritorious  in  character,  which  ac- 
crued prior  to  the  appointment  of  a 
receiver,  could  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  such  certificates 
in  the  absence  of  the  consent  of  the 
stockholders. ' '  Knickerbocker  Trust 
Co.  v.  Tarrytown,  W.  P.  &  M.  B.  Co., 
133  N.  Y.  App.  Div,  285,  117  N.  Y. 
Supp.   871. 

Certificates  have  been  held  subordi- 
nate to  a  traffic  lien  of  a  connecting 
road  where  issued  to  pay  pay-roll  in- 
debtedness for  services  rendered  be- 
fore the  receiver  was  appointed,  where 
it  is  not  shown  that  the  payment  of 
such  antecedent  debts  was  necessary 


International  &  G.  N.  B.  Co.  v. 
Coolidge,  26  Tex.  Civ.  App.  595,  62  S. 
W.  1097. 

88  Miltenberger  v.  Logansport  B. 
Co.,  106  U.  S.  286,  311,  27  L.  Ed.  117; 
Metropolitan  Trust  Co.  of  New  York 
v.  Tonawanda  Valley,  etc.,  B.  Co.,  40 
Hun  (N.  Y.)  80;  Butherford  v.  Penn- 
sylvania Midland  B.  Co.,  178  Pa.  St. 
38,  35  Atl.  926. 

89  See  Street  v.  Maryland  Cent.  B. 
Co.,  59  Fed.  25. 

40  Union  Trust  Co.  v.  Illinois  Mid- 
land B.  Co.,  117  U.  S.  434,  461,  29  L. 
Ed.  963. 

41  Central  Trust  Co.  v.  New  York 
City  &  N.  B.  Co.,  47  Hun  (N.  Y.)  587. 

48  Meyer  v.  Johnston,  53  Ala.  237, 
350. 

43niinoi«  Steel  Co.  v.  Bamsey,  176 
Fed.  853. 
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court  has  no  authority  to  hear  an  application  for  leave  to  issue  re- 
ceiver's certificates  which  shall  displace  prior  liens  unless  notice  is 
given  to  all  the  security  holders  whose  rights  are  sought  to  be 
affected,44  and  there  is  a  full  hearing  and  investigation  on  the  merits.46 
But  while  no  order  authorizing  receiver's  certificates  as  a  prior  lien 
should  be  made  without  giving  to  the  holders  of  affected  liens 
adequate  opportunity  to  be  heard,  yet  it  is  not  necessary  that  they 
be  actually  heard  if  given  such  opportunity,  and  it  is  not  necessary 
that  they  be  made  defendants  nor  brought  in  as  parties  to  the 
creditors'  suit  in  which  the  receiver  was  appointed.4* 


§  5354.  Validity.  In  order  to  be  valid,  receiver's  certificates  must 
be  based  on  a  consideration47  and  must  be  for  the  purposes  mentioned 
and  otherwise  within  the  scope  of  the  order  authorizing  their  issu- 


MHervey  v.  Illinois  Midland  By. 
Co.,  28  Fed.  169;  Lockport  Pelt  Co.  v. 
United  Box  Board  &  Paper  Co.,  74  N. 
J.  Eq.  686,  70  Atl.  980;  Rant  v.  Attrill, 
106  N.  Y.  423,  60  Am.  Rep.  456,  13  N. 
E.  282;  State  v.  Port  Royal  &  A.  Ry. 
Co.,  45'  8.  C.  464,  23  8.  E.  380;  Ex 
parte  Mitchell,  12  8.  C.  83. 

If  the  holders  of  prior  liens  sought 
to  be  subordinated  to  receiver's  cer- 
tificates are  not  brought  before  the 
court,  they  are  entitled  to  contest  the 
necessity,  validity,  effect  and  amount 
of  such  certificates.  Union  Trust  Co. 
v.  Illinois  Midland  R.  Co.,  117  U.  & 
434,  29  L.  Ed.  963;  Central  Trust  Co. 
of  New  York  v.  Pittsburg,  8.  &  N.  R. 
Co.,  223  N.  Y.  347,  119  N.  E.  565. 

Notice  to  the  trustee  of  the  mort- 
gage ordinarily  is  notice  to  the  bond- 
holders. Rochester  Trust  &  Safe  De- 
posit Co.  v.  Oneonta,  C.  &  R.  8.  R.  Co., 
122  N.  Y.  App.  Div.  193,  107  N.  Y. 
Supp.  237.  But  it  is  otherwise  where 
a  bondholder  applies  for  a  receiver 
and  alleges  that  the  trustee  has  been 
faithless  to  his  trust.  Belknap  Sav. 
Bank  v.  Lamar  Land  &  Canal  Co.,  2& 
Colo.  326,  64  Pac.  212. 

Notice  sent  to  a  mortgage  trustee, 
not  in  fact  a  party  to  the  suit,  has 
been  held  not  binding  on   the  bond- 


holders. Farmers'  Loan  &  Trust  Co. 
v.  Centralia  &  C.  R.  Co.,  96  Fed.  636. 

Formal  notice  is  not  required.  Cros- 
by v.  Morristown  &  C.  G.  R.  Co. 
(Tenn.),  42  8.  W.  507. 

Actual  knowledge  of  the  issuance 
of  certificates  and  the  adjudication  of 
their  necessity  and  priority  has  been 
held  not  equivalent  to  legal  notice  or 
service  of  process,  under  particular 
circumstances.  Third  Street  & 
Suburban  Ry.  Co.  v.  Lewis,  79  Fed. 
196. 

46  Knickerbocker  Trust  Co.  v.  Tarry- 
town,  W.  P.  &  M.  R.  Co.,  133  N.  Y. 
App.  Div.  285,  117  N.  Y.  Supp.  871. 

Full  opportunity  to  be  heard  is 
sometimes  equivalent  to  prior  notice. 
Union  Trust  Co.  v.  Illinois  Midland  R. 
Co.,  117  U.  8.  434,  20  L.  Ed.  963. 

That  hearing  may  be  granted  even 
after  the  issuance,  where  delay  inci- 
dent to  a  hearing  before  the  issuance, 
might  be  disastrous,  see  Barton  v. 
Barbour,  104  U.  8.  135,  26  L.  Ed.  672; 
Crosby  v.  Morristown  &  C.  G.  R.  Co. 
(Tenn.),  42  8.  W.  507. 

**  American  Brake  Shoe  &  Foundry 
Co.  v.  Pere  Marquette  R.  Co.,  205  Fed. 
14. 

47  Turner  v.  Peoria  &  S.  R.  Co.,  95 
111.  134,  35  Am.  Rep.  144. 
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ance.4*  Thus,  certificates  issued  in  excess  of  the  amount  authorized 
by  the  court  are  invalid,40  unless,  it  has  been  held,  the  proceeds  were 
used  for  the  benefit  of  the  property  in  the  receiver's  hands.50  The 
certificates  are  not  invalid  because  the  bill  to  procure  a  receiver  was 
subject  to  demurrer  or  the  court  acted  erroneously  in  appointing  a 
receiver,  where  the  bill  was  sufficient  to  confer  jurisdiction.61  The 
validity  is  not  affected  by  who  may  be  the  ultimate  owner  of  the 
corporate  property.5* 

However,  the  facts  may  be  such  as  to  estop  a  person  from  denying 
the  validity  of  such  certificates.58  Thus,  the  right  to  object  to  the 
issuance  of  receiver's  certificates  may  be  barred  by  laches.54  So  con- 
sent of  the  mortgage  trustee  to  the  issuance  of  certificates  ordinarily 
is  binding  on  the  bondholders.55 

§  5865.  Usury  and  sale  below  par.  It  has  been  held  that  the  sale 
of  certificates  below  par  is  not,  of  itself,  usury,  especially  if  they  are 
sold  for  not  less  than  they  would  bring  in  the  open  market.56  How- 
ever, the  court  cannot  allow  a  usurious  rate  of  interest  on  the  cer- 
tificates,57 and  hence  if  the  highest  rate  of  interest  allowable  is  eight 
per  cent,  the  court  cannot  authorize  the  sale  of  eight  per  cent  cer- 
tificates at  ninety  cents  on  the  dollar.58 

"Where  certificates  are  negotiated  by  the  receiver  at  a  discount 
which  the  receiver  is  not  authorized  to  allow,  a  bonp,  fide  purchaser 
will  be  protected  only  to  the  amount  actually  advanced  by  the  first 


4»  Fidelity    Insurance    &    Safe-De-      v.  Lamar  Land  &  Canal  Co.,  28  Colo. 


posit  Co.  v.  Shenandoah  Iron  Co.,  42 
Fed.  372;  Stanton  v.  Alabama  &  C.  B. 
Co.,  31  Fed.  585;  Montreal  Bank  v. 
Chicago,  C.  &  W.  B.  Co.,  48  Iowa  518. 

4»Newbold  v.  Peoria  &  S.  R.  Co.,  5 
HI.  App.  367. 

50  Wesson  v.  Chapman,  77  Hun  (N. 
Y.)  144,  28  N.  Y.  Supp.  431. 

M  Farmers'  Loan  &  Trust  Co.  v. 
Centralia  k  C.  B.  Co.,  96  Fed.  636. 

M  Illinois  Trust  &  Savings  Bank  v. 
Pacific  By.  Co.,  115  Cal.  285,  47  Pac. 
60. 

63  Central  Trust  Co.  v.  Sheffield  &  B. 
Coal,  Iron  &  Bail  way  Co.,  44  Fed.  526; 
Langdon  v.  Vermont  &  C.  B.  Co.,  53 
Yt.  228.    Compare  Belknap  Sav.  Bank 


326,  64  Pac.  212. 

See,  generally,  High,  Receivers  (4th 
Ed.),§398f. 

54  New  Biver  Lumber  Co.  v.  Tennes- 
see B.  Co.,  136  Tenn.  661,  683,  191  S. 
W.  334. 

55  Rochester  Trust  &  Safe  Deposit 
Co.  v.  Oneonta,  C.  &  B.  S.  B.  Co.,  122 
N.  Y.  App.  Div.  193,  107  N.  Y.  Supp. 
237,  and  see  §  5351,  supra. 

*6  New  Biver  Lumber  Co.  v.  Tennes- 
see B.  Co.,  136  Tenn.  661,  684,  191  S. 
W.  334. 

W  Hewitt  v.  Walters,  21  Idaho  1, 
Ann.  Cas.  1913  C  35,  119  Pac.  705. 

58  Meyer  v.  Johnston,  53  Ala.  237, 
351. 
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purchaser.69    But  if  properly  sold  at  a  discount,  holders  may  recover 
their  face  value.60 

§  5356.  Bights  and  duties  of  holders.  The  holder  of  certificates 
need  not  see  to  the  application  of  the  proceeds  thereof,61  but  he  is 
put  upon  inquiry  as  to  all  that  has  been  done  in  the  litigation  in 
which  the  certificates  were  issued,  and  is  charged  with  notice  of  all 
subsequent  proceedings  therein.68  He  is  bound  to  inquire  whether 
the  receiver  has  power  to  issue  the  certificates,  by  consulting  the  order 
of  court  authorizing  the  issuance.68  If  the  certificate  states  that  it  is 
junior  to  another  certificate,  the  holder  cannot  question  the  validity 
of  the  first  certificate.64  Holders  of  such  certificates  cannot  be  re- 
quired to  change  them  for  bonds  issued  by  the  corporation  after 
reorganization.66 

The  rights  of  certificate  holders,  where  the  certificates  are  a  lien, 
are  so  far  vested  rights,  it  has  been  held,  that  a  court  is  as  powerless 
to  divest  them  as  it  would  be  to  displace  any  other  prior  lien  without 
the  consent  of  the  lienor.66 

Where  a  receiver  is  appointed  and  the  issuance  of  receiver's  cer- 
tificates is  authorized,  but  afterwards  the  cause  is  dismissed  because 
of  collusion  of  the  parties,  it  has  been  held  that  the  court  has  the 
power  to  protect  the  holders  of  such  certificates,  in  connection  with  the 
dismissal,  by  directing  a  sale  of  sufficient  property  in  the  hands  of 
the  receiver  to  pay  such  certificates.67 

§  5357.  Negotiability.  It  is  well  settled  that  such  certificates  are 
not  negotiable,68  and  this  is  so  though  the  receiver  was  authorized  to 


69  Central  Nat.  Bank  of  Boston  v. 
Hazard,  30  Fed.  484.  See  also  Swann 
v.  Clark,  110  U.  8.  602,  28  L.  Ed.  256. 

60  Union  Trust  Co.  v.  Illinois  Mid- 
land R.  Co.,  117  U.  8.  434,  461,  29  L. 
Ed.  563. 

61  Unit n  Trust  Co.  v.  Illinois  Mid- 
land R.  Co.,  117  U.  S.  434,  29  L.  Ed. 
963;  Mercantile  Trust  Co.  v.  Kanawha 
&  O.  By.  Co.,  50  Fed.  874;  Rochester 
Trust  &  Safe  Deposit  Co.  v.  Oneonta, 
C.  &  R.  S.  R.  Co.,  122  N.  Y.  App.  Div. 
193,  107  N.  Y.  Supp.  237. 

62  Mercantile  Trust  Co.  v.  Kanawha 
&  O.  Ry.  Co.,  58  Fed.  6;  Decker  Bros, 
v.  Berner's  Bay  Min.  Co.,  3  Alaska 
280. 


68  Bank  of  Montreal  v.  Chicago,  C. 
&  W.  R.  Co.,  48  Iowa  518;  Knicker- 
bocker Trust  Co.  v.  Oneonta,  C.  &  R. 
S.  R.  Co.,  201  N.  Y.  379,  94  N.  E.  871; 
Lews  v.  Linden  Steel  Co.,  183  Pa.  St. 
248,  38  Atl.  606. 

64Nisbet  v.  Great  Northern  Clay 
Co.,  41  Wash.  107,  83  Pac.  15. 

66Shepard  v.  New  Jersey  Consol. 
Water  &  Light  Co.,  73  N.  J.  Eq.  578, 
74  Atl.  140. 

66  Lazear  v.  Ohio  Valley  Steel  Foun- 
dry Co.,  65  W.  Va.  105,  63  8.  E.  772. 

67 Electrical  Supply  Co.  v.  Putin- 
Bay  Waterworks,  Light  &  Railway 
Co.,  84  Fed.  740. 

66  Stanton  v.  Alabama  &  C.  R.  Co.. 


8956 


Ch.63] 


Rbcbttebs 


[§  5358 


issue  a  negotiable  certificate;69  and  hence  an  innocent  purchaser  for 
value  is  not  protected  against  existing  equities.  So  the  assignor  of 
such  certificates  is  not  bound  as  a  guarantor  nor  on  an  implied  war- 
ranty that  the  certificates  are  collectible  and  will  be  paid.70 

§  5868.  Priorities — In  general.  Priorities  are  sometimes  awarded 
such  certificates  by  statute,71  and  sometimes  such  certificates  are 
made  prior  liens  with  the  express  consent  of  holders  of  prior  liens,7* 
but  most  often  the  lien  and  priorities  of  receiver's  certificates  depend 
upon  the  terms  of  the  order  of  court  authorizing  their  issuance.78  If 
there  is  no  statute  or  consent,  and  the  order  authorizing  such  cer- 
tificates does  not  make  them  a  prior  lien,  they  have  no  priority  over 
prior  mortgages  or  other  claims  except  as  affected  by  the  priority  of 
the  claims  for  which  the  certificates  are  substituted.74     Such  cer- 


31  Fed.  585;  Central  Nat.  Bank  of 
Boston  v.  Hazard,  30  Fed.  484;  Union 
Trust  Co.  of  New  York  v.  Chicago  & 
L.  H.  B.  Co.,  7  Fed.  513;  Turner  v. 
Peoria  &  8.  B.  Co.,  95  111.  134,  35  Am. 
Bep.  144;  Bank  of  Montreal  v.  Chi- 
cago, C.  &  W.  B.  Co.,  48  Iowa  518. 

Reason  for  rule  is  the  uncertainty 
as  to  payor  and  of  the  fact  of  pay- 
ment. Union  Trust  Co.  of  New  York 
v.  Chicago  &  L.  H.  B.  Co.,  7  Fed.  513; 
Turner  v.  Peoria  &  8.  B.  Co.,  95  111. 
134,  35  Am.  Bep.  144. 

•*  Bernard  v.  Union  Trust  Co.,  159 
Fed.  620, 16  L.  B.  A.  (N.  S.)  1118. 

70  McCurdy  v.  Bowes,  88  Ind.  583. 

71  Borne  v.  Alexander  Hardwood 
Co.,  140  La.  315,  72  So.  979;  Ellis  v. 
Vernon  Ice,  Light  &  Water  Co.,  86 
Tex.  109,  113,  23  S.  W.  858,  where 
statute  awarded  priority  to  claims  on 
contracts  made  by  the  receiver. 

78  See  Kelly  v.  Browning,  113  Ala. 
420,  21  So.  928. 

In  order  to  subordinate  receiver's 
certificates  to  the  vested  lien  of  a 
mortgage,  proof  of  the  assent  of  the 
trustee,  or  of  the  bondholders,  must  be 
tangible  and  certain.  Nowell  v.  In- 
ternational Trust  Co.,  169  Fed.  497, 
506. 

TO  Ball  v.  Improved  Property  Hold- 


ing Co.  of  New  York,  247  Fed.  645;  St. 
Louis  Union  Trust  Co.  v.  Texas  South- 
ern B.  Co.,  59  Tex.  Oiv.  App.  157,  126 
S.  W.  296.  See  also  Union  Trust  Co. 
v.  Illinois  Midland  B.  Co.,  117  U.  S. 
481,  29  L.  Ed.  979,  followed  in  First 
Nat.  Bank  of  Houston  v.  Ewing,  103 
Fed.  168, 195. 

The  priority  of  Buch  certificates,  in 
case  of  a  railroad,  has  been  held  to 
extend  to  town  lots  not  used  by  the 
railroad  in  its  business.  International 
&  G.  N.  B.  Co.  v.  Coolidge,  26  Tex. 
Cdv.  App.  595,  62  S.  W.  1097. 

74  In  re  J.  B.  &  J.  M.  Cornell  Co., 
201  Fed.  380. 

If  the  court,  in  authorizing  the  cer- 
tificates, does  not  provide  for  any 
priority,  such  certificates  stand  on  the 
same  footing  as  other  debts  contracted 
by  the  receiver  under  authority  of  the 
court.  Lewis  v.  Linden  Steel  Co.,  183 
Pa.  248,  38  Atl.  606. 

Where  a  receiver  was  authorized  to 
issue  certificates  to  take  up  notes  of 
the  corporation  and  its  bonds  de- 
posited as  collateral,  it  was  held  that 
there  was  a  mere  substitution  of  se- 
curities so  that  the  lien  of  the  cer- 
tificates is  substituted  for  the  lien  of 
the  mortgage  so  as  to  be  superior  to 
a  second  lien  on  the  bonds  deposited 
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tificates  have  priority  over  debts  due  stockholders.7*  Taxes  are  en- 
titled to  priority  over  such  certificates  even  though  the  latter  are 
expressly  made  a  first  lien.76 

Except  as  otherwise  provided  by  statute  or  by  the  terms  of  the 
order  authorizing  the  issuance  of  the  certificates,  it  is  said  to  be  well 
settled  that  "questions  of  priority  are  not  governed  by  fixed  and 
inflexible  rules.  Each  case  has  its  own  special  facts  and  circum- 
stances which  properly  influence  the  court  in  reaching  a  just  conclu- 
sion. This  is  because  the  appointment  of  a  receiver  is  not  a  matter 
of  strict  right;  and  hence,  when  a  mortgagee  calls  upon  a  court  of 
equity  to  exercise  its  extraordinary  powers  and  grant  him  purely 
equitable  relief,  he  submits  himself  to  the  operation  of  equitable 
rules."  w  Whether  such  certificates  are  a  paramount  lien  may  depend 
to  some  extent  upon  whether  the  corporation,  is  a  strictly  private  one 
or  a  quasi  public  corporation.78 

The  lien  of  the  certificates  may  be  transferred,  by  order  of  the 
court,  to  the  proceeds  of  the  sale  of  the  property.79 

The  holder  of  certificates  may  be  barred  by  laches  from  claiming 
any  priority,80  and  bondholders  may,  by  their  acts,  be  estopped  to 
deny  priority  of  the  certificates.81 


§  5359.  —  Expenses  of  receivership.     Although  certificates  are 
expressly  made  prior  liens,  the  expenses  of  the  administration  of  the 

receivership  are  entitled  to  priority,  since  the  order  making  the  cer- 
tificates a  first  lien  merely  means  as  against  other  incumbrances  or 
liens.88    However,  it  seems,  the  court  has  power  to  make  the  cer- 


as  collateral.  Bibber-White  Go.  v. 
White  River  Valley  Elec.  E.  Co.,  175 
Fed.  470. 

On  this  theory,  certificates  issued  to 
pay  tax  liens  on  the  property  are  en- 
titled to  priority.  Union  Trust  Co.  v. 
Illinois  Midland  B.  Co.,  117  U.  S.  434, 
29  L.  Ed.  963. 

76  Boyce  v.  Southern  Nat.  Bank,  203 
Fed.  698. 

76Pusey  &  Jones  v.  Pennsylvania 
Paper  Mills,  173  Fed.  634,  637. 

77  American  Trust  Co.  v.  Metropoli- 
tan 8.  S.  Co.,  109  Fed.  113,  114,  aff'g 
183  Fed.  250. 

76  See  Cowden  v.  Wild  Goose  Mining 
&  Trading  Co.,  199  Fed.  561,  and  see 
§  5350  et  seq.,  supra. 


79  Appeal  of  Columbus,  S.  &  H.  B. 
Co.,  109  Fed.  177;  Mercantile  Trust 
Co.  v.  Kanawha  &  O.  By.  Co.,  58 
Fed.  6. 

60  Mercantile  Trust  Co.  v.  Kanawha 
&  O.  By.  Co.,  58  Fed.  6. 

61  Kneeland  v.  Luce,  141  U.  S.  491, 
35  L».  Ed.  830;  Miltenberger  v.  Logans- 
port  B.  Co.,  106  U.  S.  286,  27  L.  Ed. 
117. 

6*Pu8ey  &  Jones  v.  Pennsylvania 
Paper  Mills,  173  Fed.  634.  See  a!so 
Horton  v.  Thomas  McNally  Co.,  89  N. 
Y.  Misc.  165,  151  N.  Y.  Supp.  674, 
modified  168  N.  Y.  App.  Div.  248,  153 
N.  Y.  Supp.  429. 

Necessary  expenses  of  the  receiver 
in    preserving    the    property,    repre- 
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tifieates  a  first  lien  prior  to  operating  expenses,  especially  where  credit 
was  extended  after  the  order  authorizing  the  certificates;88  and  in 
exceptional  cases  the  certificates  are  entitled  to  priority  over  the  ex- 
penses of  the  receivership,84  including  claims  for  services  of  attor- 
neys.85 


§  6360.  —  Priority  as  against  vendor's  lien.  In  some  eases  the 
certificates  are  held  entitled  to  priority  over  vendor's  liens.88  Whether 
a  vendor's  lien  is  entitled  to  priority  over  such  certificates  has  been 
decided  in  one  case  according  to  whether  the  certificates  were  for 
labor  performed — the  statute  making  labor  claims  prior  to  all  other 
claims— or  for  materials  furnished,87    Receiver's  certificates  express- 


sented  by  receiver's  certificates,  are 
entitled  to  priority  over  a  prior  mort- 
gage. Stacy  v.  McNicholas,  76  Ore. 
167,  148  Pac.  67,  144  Pac.  96. 

A  certificate  is  junior  to  claims  for 
labor  performed  for  the  receiver, 
under  some  statutes,  especially  where 
it  states  on  its  face  that  it  is  subject 
to  the  expenses  of  the  trust.  Nisbet 
v.  Great  Northern  Clay  Co.,  41  Wash. 
107,  83  Pac.  15. 

An  order  authorizing  certificates 
which  should  be  a  first  lien  "in  pref- 
erence to  any  mortgage,  judgment,  or 
other  liens  or  claims"  is  held  to  give 
such  certificates  priority  over  claims 
for  operating  expenses  but  not  over 
the  allowance  to  the  receiver  and  his 
counsel.  Jeffers  v.  New  Jersey  &  P. 
B.  Co.,  86  N.  J.  Eq.  402,  99  Atl.  189, 
modifying  86  N.  J.  Eq.  68,  97  Atl.  32. 

Where  certificates  are  made  a  prior 
lien  "after  the  payment  of  expenses 
and  costs  of  administration,"  it  has 
been  held  that  a  claim  for  personal 
injuries  occurring  during  the  operation 
of  the  road  by  the  receiver  was  en- 
titled to  priority.  Anderson  v.  Con- 
diet,  93  Fed.  349. 

Certificates  for  improvements  on 
leased  ground  are  junior  to  a  claim  for 
rent  of  such  ground  pending  the  re- 
ceivership. Perrin  &  Smith  Printing 
Co.  v.  Cook  Hotel  &  Excursion  Co., 
118  Mo.  App.  44,  93  8.  W.  337. 

Certificates  cannot  be  authorized  no 


as  to  be  a  prior  lien  on  the  net  earn- 
ings and  income  of  the  receiver,  as 
against  claims  for  supplies  furnished 
the  receiver  or  within  six  months  be- 
fore the  appointment  of  the  receiver 
of  a  railroad,  where  issued  for  the 
making  of  permanent  betterments  on 
the  road,  since  if  paid  directly  out  of 
the  receiver's  earnings,  the  amounts 
paid  for  such  improvements  would 
have  constituted  diversions  from  cur- 
rent earnings,  of  which  supply  credi- 
tors could  have  complained.  Texas  Co. 
v.  International  &  G.  N.  By.  Co.,  237 
Fed.  921. 

SSKampmann  v.  Sullivan,  26  Tex. 
Civ.  App.  308,  63  S.  W.  173. 

•4  Nowell  v.  International  Trust  Co., 
169  Fed.  497. 

•*  Willcox  v.  Southern  Nat.  Bank  of 
Wilmington,  North  Carolina,  211  Fed. 
968. 

Claims  for  services  of  attorneys  are 
not  always  entitled  to  a  priority  espe- 
cially where  they  acted  for  the  com- 
plainant in  instituting  the  original 
proceedings.  Willcox  v.  Southern  Nat. 
Banks  of  Wilmington,  North  Carolina, 
211  Fed.  968. 

WBoyal  Trust  Co.  v.  Washburn,  B. 
&  I.  B.  By.  Co.,  120  Fed.  11;  Borne  v. 
Alexander  Hardwood  Co.,  140  La.  315, 
72  So.  979,  decided  before  passage  of 
1914  statute  to  the  contrary. 

87Hubbell  v.  Texas  Southern  B.  Co., 
59  Tex.  Civ.  App.  185,  126  S.  W.  313. 
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\y  made  a  first  lien  are  entitled  to  priority  over  claims  of  sellers  of 
goods  to  the  receiver  with  reservation  of  title  where  such  goods  were 
used  in  the  original  construction  and  completion  of  a  manufacturing 
plant  for  which  the  certificates  were  issued.*8 


§6361.  — Priority  between  different  issues.  As  between  differ- 
ent issues  of  certificates,  priority  depends  largely  on  the  terms  of  the 
orders  authorizing  the  respective  issues.89  The  rights  of  holders  of 
successive  issues  are  analogous  to  those  of  prior  and  subsequent  mort- 
gages, and  generally,  unless  otherwise  provided,  priority  exists  in 
the  order  of  their  issuance.90  Certificates  issued  by  order  of  the  court 
for  indebtedness  contracted  by  the  receiver  in  administering  the 
property  are  entitled  to  priority  over  certificates  issued  for  debts  in- 
curred by  the  railroad  company  prior  to  the  appointment  of  the 
receiver  although  declared  to  be  prior  to  the  mortgage  debt.91 

If  certificates  for  money  borrowed  to  enable  the  receiver  to  operate, 
issued  under  an  order  giving  priority  of  lien,  are  voluntarily  sur- 
rendered by  their  owners  for  a  later  issue  of  certificates  not  given 
any  priority  of  lien,  the  substituted  certificates  have  no  preference 
over  debts  contracted  by  the  receiver  for  necessary  materials  to  carry 
on  the  works.99 


§  5362.  —  As  affected  by  want  of  notice  to  holders  of  antecedent 
liens.  No  priority  of  such  certificates  can  be  asserted  against  hold- 
ers of  prior  liens  who  have  not,  but  should  have  been,  given  notice 
and  an  opportunity  to  be  heard.98 


88  Lazear  v.  Ohio  Valley  Steel  Foun- 
dry Co.,  65  W.  Va.  105,  63  S.  B.  772. 

Win  re  J.  B.  &  J.  M.  Cornell  Co., 
201  Fed.  381;  Nisbet  v.  Great  North- 
ern Clay  Co.,  41  Wash.  107,  83  Pac. 
15. 

90  Decker  Bros.  v.  Berner's  Bay 
Min.  Co.,  3  Alaska  280,  298. 

W  Bank  of  Commerce  v.  Central 
Coal  &  Coke  Co.,  115  Fed.  878. 

M  Lewis  v.  Linden  Steel  Co.,  183 
Pa.  St.  248,  38  Atl.  606. 

W  Metropolitan  Trust  Co.  v.  Lake 
Cities  *Elec.  By.  Co.,  100  Fed.  897; 
Laughlin  v.  United  States  Rolling- 
Stock  Co.,  64  Fed.  25;  Hervey  v.  Illi- 
nois Midland   Ry.   Co.,  28  Fed.  169; 


Belknap  Sav.  Bank  v.  Lamar  Land  A 
Canal  Co.,  28  Colo.  326,  64  Pac.  212; 
Snow  v.  Winslow,  54  Iowa  200,  6  N. 
W.  191;  Osborne  v.  Big  Stone  Gap 
Colliery  Co.,  96  Va.  58,  30  S.  B.  446. 

See  also  §5353,  supra. 

Receiver's  certificates  issued  for  ex- 
penses incidental  to  the  receivership 
are  not  a  lien  superior  to  the  mort- 
gage, where  the  receiver  was  ap- 
pointed in  a  suit  by  stockholders  to 
which  neither  the  trustee  in  the 
mortgage  nor  the  bondholders  were 
made  parties  nor  notice  thereof 
served  on  them.  Smiley  v.  Sioux 
Beet  Syrup  Co.,  71  Neb.  581, 101  N.  W. 
253,  99  N.  W.  263. 
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VI.  PRESENTATION  ANI>  PAYMENT  OP  CLAIMS  AND  DISTRIBUTION  OP  PUNDS 


A.  General  Rules 


§5363.  Presentation  and  proof— Necessity  for.  Claims  must  be 
presented  for  approval  to  the  court  in  which  the  receivership  pro- 
ceedings are  pending.*4  It  is  not  the  duty  of  a  receiver  to  present  the 
claim  of  a  creditor.95  Statutes  generally  require  claims  to  be  first 
presented  to  the  receiver  within  a  specified  time  so  that  an  action 
cannot  be  brought  on  the  claim  until  after  it  has  been  disallowed  by 
the  receiver.96  Where  there  is  no  excuse  for  failure  to  present  a  claim 
in  the  state  courts,  a  federal  court  will  not  interfere  to  protect  the 
claimant.97  A  state  court  has  jurisdiction,  even  pending  a  receiver- 
ship in  a  federal  court,  to  determine  a  claim  against  the  corporation* 
which  has  not  been  filed  in  the  federal  court,  if  the  custody  of  the 
receiver  is  not  thereby  interfered  with.99  If  no  claim  is  filed,  and 
the  claimant  is  guilty  of  not  only  want  of  diligence  but  also  wilful 
neglect,  he  cannot  maintain  a  suit  against  distributees  for  contribu- 
tion. 


§  5364.  —  Time  for  presenting.  The  court  may  limit  the  time  for 
presenting  claims,1  and  an  order  permitting  claims  to  be  filed  after 
the  expiration  of  such  time  will  not  be  made  merely  because  the  peti- 
tioners are  nonresidents.8  In  a  proper  case,  however,  by  order,  claims 
may  be  allowed  to  be  filed  after  the  expiration  of  the  time  fixed,8  at 
least  upon  certain  conditions.4  The  court,  in  its  discretion,  may 
permit  a  claim  to  be  filed  after  the  time  fixed  in  the  original  order 


M  Claims  not  reduced  to  judgment 
must  be  proved.  Pennsylvania  Steel 
Co.  v.  New  York  City  By.  Co.,  161 
Fed.  786. 

Claims  for  taxes  must  be  proved  like 
other  claims  and  hence  a  tax  collector 
cannot  distrain  property  of  the  in- 
solvent corporation  in  the  hands  of  a 
receiver.  McRae  v.  Bowers  Dredging 
Co.,  90  Fed.  360. 

*Halsted  v.  Forest  Hill  Co.,  109 
Fed.  820. 

96  Black  t.  Consolidated  Railway 
k  Power  Co.,  158  N.  C.  468,  74  S.  E. 
468. 

OTDobsan  v.  Peck  Bros.  &  Co.,  119 
Fed.  254. 


»« Kansas  City,  M.  &  O.  By.  Co. 
of  Texas  v.  Latham,  —  Tex.  Civ.  App. 
— ,  182  S.  W.  717. 

99Bickford  v.  McComb,  88  Fed.  428. 

l  Barber  v.  International  Co.  of 
Mexico,  73  Conn.  587,  48  Atl.  758. 

Effect,  see  Blake  v.  Domestic  Mfg. 
Co.  (N.  J.  Ch.),  41  Atl.  376. 

9  Abraham  v.  Mercantile  Trust  $ 
Deposit  Co.,  86  Md.  254,  37  Atl.  646. 

SPattberg  v.  Lewis  Pattberg  & 
Bros.,  55  N.  J.  Eq.  604,  38  Atl.  205. 

4  Straw  &  Ellsworth  Mfg.  Co.  v. 
L.  D.  Kilbourne  Boot  &  Shoe  Co.,  92 
Minn.  399,  100  N.  W.  100, 
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for  filing  claims  has  expired.5  In  one  case  in  New  Jersey  a  claimant 
was  permitted  to  present  his  claim  to  the  receiver  of  an  insolvent 
corporation  after  the  expiration  of  the  time  limited  for  presentation 
of  claims,. where  he  was  secured  by  a  mortgage  and  had  not  been  able 
to  secure  a  sale  of  the  mortgaged  premises,  so  as  to  ascertain  the 
amount  of  the  deficiency,  before  the  expiration  of  the  time  limited  for 
presentation  of  claims.6  Where  certain  bondholders  were  not  noti- 
fied by  mail,  with  the  other  creditors,  of  the  time  limit  for  presenting 
claims,  although  the  order  of  limitation  was  published,  and  the 
security  was  found  insufficient  to  pay  bondholders  in  full,  such  bond- 
holders are  properly  admitted  as  creditors  after  the  expiration  of 
the  time  limit.7 

Refusal  to  extend  the  time  for  presenting  claims  is  not  reviewable 
except  in  case  of  abuse  of  discretion.6 


§5366.  — Place  for  presenting.  If  a  federal  court  appoints  a 
receiver  in  the  state  where  the  corporation  was  created,  and  the  same 
receivers  are  appointed  in  ancillary  proceedings  in  other  jurisdictions 
where  the  property  of  the  corporation  is  located,  a  claim  for  services 
rendered  to  the  receivers  in  disposing  of  such  property  may  be  pre- 
sented to  the  court  originally  appointing  the  receiver.6 

§  6366.  —  Mode  of  presenting  and  proving.  The  ordinary  rules 
of  pleading  do  not  apply  with  strictness  to  claims  filed  with  a  re- 
ceiver.10 The  method  of  proving  claims,  at  least  where  the  corpora- 
tion is  insolvent,  is  often  expressly  provided  for  by  statute.11  In  some 
states  it  is  held  that  the  statute  providing  for  administering  the  affairs 
of  insolvent  corporations  by  means  of  receiverships  is  in  its  essential 
elements  a  bankrupt  law,  and  that  the  rules  to  be  applied  to  such 
administration  should  be  those  of  the  bankrupt  law.18  Ordinarily 
claims  against  the  corporation  for  salary  of  corporate  officers  cannot 
be  proved  merely  by  entries  in  the  books  of  the  corporation,  especially 


BOdell  Hardware  Co.  v.  Holt-Mor- 
gan-Mills, 173  N.  0.  304,  92  S.  E.  6. 

*  Grinnell  v.  Merchants '  Ins.  Co.,  16 
N.  J.  Eq.  283. 

7Pattberg    v.    Lewis    Pattberg    & 
Bros.,  55  N.  J.  Eq.  604,  38  Atl.  205. 

•  Buzzell    v.   JEtna,   Indemnity    Co., 
91  Conn.  359,  100  Atl.  32. 

9  Colonial  Trust  Co.  v.  Pacific  Pack- 
ing &  Navigation  Co.,  142  Fed.  298, 


rev'd  on  other  grounds  158  Fed.  277. 

10  Watkins  v.  Donnell,  192  Mo.  App. 
640,  179  S.  W.  980. 

HConklin  v.  United  States  Ship- 
building Co.,  143  Fed.  631,  New  Jersey 
statute. 

ISConklin  v.  United  States  Ship- 
building Co.,  136  Fed.  1006,  New  Jer- 
sey statute. 
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where  the  first  entry  is  of  a  most  unusual,  if  not  suspicious,  char- 
acter.18 

Where  one  has  a  cause  of  action  on  a  simple  contract  against  a  cor- 
poration after  it  has  passed  into  the  hands  of  a  receiver,  he  cannot 
obtain  a  default  judgment  and  prove  up  as  a  judgment  creditor  but 
must  file  his  claim  the  same  as  any  other  creditor  so  as  to  be  subject 
to  attack  by  the  creditors  generally.14 


§  6367.  —  Objections  by  creditors.  General  creditors  of  an  in- 
solvent corporation  in  the  hands  of  a  receiver  may  intervene  to  con- 
test the  validity  and  priority  of  other  claims  or  liens.1* 

§  6368.  What  claims  are  provable— General  rules.  Claims  are 
divisible  into  (1)  those  which  furnish  a  present  cause  of  action,  (2) 
those  which  are  certain  but  are  not  matured,  and  (3)  those  which 
are  contingent.  Claims  of  the  first  two  classes  are  clearly  provable,16 
and  the  only  difficulty  arises  in  connection  with  the  third  class,  in  re- 
gard to  which  attention  is  called  to  the  opinion  of  Justice  Noyes 
rendered  in  a  federal  decision  in  1912  which  thoroughly  discusses  the 
question  in  all  its  phases  and  groups  in  the  class  of  provable  claims, 
whether  past-due,  immature  or  contingent,  all  claims  "of  which  the 
worth  or  amount  can  be  determined  by  recognized  methods  of  com- 
putation at  a  time  consistent  with  the  expeditious  settlement  of  the 
estates,"  while  in  the  class  of  nonprovable  claims  he  puts  all  claims 
"which  are  so  uncertain  that  their  worth  cannot  be  so  ascertained." 17 
The  status  of  claims,  to  determine  whether  they  are  provable,  is 
often  referred  to  the  date  of  the  appointment  of  the  receivers  as  the 
time  which  controls,16  but  Judge  Noyes  states  the  rule  that  "the 
time  of  the  appointment  of  the  receiver  constitutes  no  logical  or 
necessary  date  for  determining  the  provability  of  demands  and  it 


WMizell  v.  Elmore  &  Hamilton 
Contracting  Co.,  219  Fed.  528. 

MDanforth  v.  National  Chemical 
Co.,  68  Minn.  308,  71  N.  W.  274. 

1*  Franklin  Nat.  Bank  v.  Whitehead, 
149  Ind.  560,  39  L.  B.  A.  725,  63  Am. 
St.  Bep.  302,  42  N.  E.  592. 

16  Claims  maturing  after  the  ap- 
pointment of  a  receiver  but  within  a 
reasonable  time  before  distribution 
should  be  allowed.  William  Filene's 
Sons  Co.  v.  Weed,  245  IT.  S.  597,  62 
Ij.  Ed.  497. 


But  it  has  recently  been  held  in 
New  York  that  a  claim  against  a 
surety  company  on  a  bond,  where  not 
maturing  until  after  the  appointment 
of  the  receiver  for  such  company, 
cannot  be  allowed.  People  v.  Metro- 
politan Surety  Co.,  205  N.  Y.  135, 
Ann.  Cas.  1913  D  1180,  98  N.  E.  412. 

17  Pennsylvania  Steel  Co.  v.  New 
York  City  By.  Co.,  198  Fed.  721,  739, 
approved  in  In  re  Boss  &  Son,  Inc., 
10  Del.  Ch.  434,  95  Ati.  311. 

IS  See  §  5374,  infra. 
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should  be  fixed  as  equity,  with  due  regard  to  convenience,  may  re- 
quire," and  lays  down  the  further  rule  that  "claims  which  when 
presented  within  the  time  limited  by  the  court  for  their  presentation 
are  certain  or  are  capable  of  being  made  certain  by  recognized 
methods  of  .computation,  should  be  allowed."10  If  the  only  uncer- 
tainty is  as  to  the  amount  of  damages,  which  may  be  liquidated,  the 
governing  rule  is  that  the  mere  necessity  for  liquidating  demands 
never  affects  their  provability.80 

"While  a  court  of  equity,  in  administering  the  affairs  of  an  in- 
solvent corporation,  will  allow  a  claim  to  be  proven  after  the  expira- 
tion of  the  period  limited  by  a  general  order  for  the  proof  of  creditors' 
claims,  and  before  distribution,  provided  the  claim  is  an  equitable  one 
and  the  claimant  is  not  chargeable  with  laches,"  yet,  it  is  said  by  a 
federal  court,  "it  will  not  postpone  the  distribution  indefinitely  for 
the  mere  purpose  of  insuring  against  loss  parties  whose  contractual 
relations  with  the  corporation  give  rise  to  no  present  ascertainable 
debts."" 

Bankruptcy  acts  and  state  statutes  regulating  the  provability  of 
claims  against  insolvent  or  dissolved  corporations  are  entitled  to  con- 
sideration only  in  so  far  as  the  rules  they  lay  down  appeal  to  the 
conscience  of  the  chancellor.8* 

Guaranties  as  to  the  future  are  not  provable  because  of  uncer- 
tainty.88 But  a  guaranty  by  a  lessee  company  of  dividends  on  the 
stock  of  the  lessor,  payable  directly  to  the  stockholders  or  through  the 
lessor,  is  provable  against  the  lessee's  estate  so  far  as  it  has  accrued 
at  the  time  of  filing  the  claim  but  not  for  future  dividends.84  A 
surety  on  a  bond  given  by  an  insolvent  corporation,  who  is  defend- 
ing suits  brought  against  him  on  the  bond  and  who  denies  any  liability 
thereon,  has.  no  provable  claim,  in  analogy  to  the  practice  in  bank- 
ruptcy.85 

Creditors  must  have  occupied  such  status  at  the  time  of  the  ap- 
pointment of  the  receiver,  to  be  entitled  to  participate  as  creditors 
claiming  rights  prior  to  the  receivership.    Thus,  after  a  receiver  is 

19  Pennsylvania.  Steel   Co.  v.  New      building1  Co.,  136  Fed.  1006,  1009. 


York  City  By.  Co.,  198  Fed.  721*  740, 
741. 

SO  An  accrued  and  absolute  liability 
for  breach  of  contract,  existing  before 
the  appointment  of  a  receiver,  may 
be  proved,  although  unliquidated. 
Bridgeport  v.  -dEtna  Indemnity  Co., 
91  Conn.  197,  99  Atl.  566. 

SIConklin   v.  United   States   Ship- 


W  Pennsylvania  Steel  Co.  v.  New 
York  City  By.  Co.,  198  Fed.  721,  738. 

«8  Pennsylvania  Steel  Co.  v.  New 
York  City  By.  Co.,  198  Fed.  721. 

M  Pennsylvania  Steel  Co.  v.  New 
York  City  By.  Co.,  198  Fed.  721. 

SftOonklin  v.  United  States  Ship- 
building Co.,  136  Fed.  1006,  under  New 
Jersey  law. 
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appointed,  a  stockholder  cannot  change  his  status  to  that  of  a  creditor 
so  as  to  participate  in  the  proceeds  as  a  creditor,  by  repudiating  his 
purchase  of  stock  on  the  ground  that  he  had  been  induced  to  pur- 
chase it  by  the  fraud  of  the  corporation.86 

In  case  of  a  receivership  of  a  bucket  shop,  customers  may  prove 
as  claims  not  only  money  paid  in  on  successful  deals  but  profits  which 
would  have  been  made  if  the  bucket  shop  had  executed  the  deals  as 
it  agreed  to  do.87  If  a  creditor  relies  on  two  separate  contracts  which 
substantially  cover  the  same  debt,  he  cannot  receive  dividends  on 
both  contracts.88  Where  one  of  several  guarantors  of  corporate  paper, 
after  the  insolvency  of  the  corporation,  paid  his  share,  his  claim  for 
the  amount  paid  is  provable  but  he  cannot  be  allowed  to  make  a  claim 
for  the  balance  on  the  ground  that  the  other  guarantors  are  insol- 
vent.89 

Claims  may  be  barred  by  laches.80 

§5369.  — Services  of  attorneys.  A  claim  for  services  by  an 
attorney  is  a  valid  claim  where  the  services  were  rendered  to  the  cor- 
poration or  to  the  receiver,  at  least  under  ordinary  circumstances.81 
So  services  rendered  by  an  attorney  for  the  benefit  of  all  the  creditors, 
in  the  preparation  of  a  general  assignment  for  creditors  is  a  valid 
claim.88  However,  services  of  an  attorney  for  a  receiver  in  formu- 
lating a  reorganization  plan  will  not  be  allowed  since  it  is  not  a  part 
of  the  duty  of  a  receiver  to  reorganize  a  corporation,88  So  counsel 
fees  for  services  to  the  stockholders,  as  distinguished  from  the  cor- 
poration, cannot  be  allowed.84 


*0  Roe  v.  OradeU  Farms  Dairy  Co., 
85  N.  J.  Eq.  146,  96  Atl.  65. 

27  Weiss  v.  Haight  &  Freese  Co.,  156 
Fed.  877. 

20  Curtis  v.  Walpole  Tire  &  Rub- 
ber Co.,  227  Fed.  698. 

29  Helm  v.  Smith-Fee  Co.,  76  Minn. 
328,  79  N.  W.  313. 

30  See  New  York  Guaranty  &  In- 
demnity Co.  y.  Taeoma  Railway  &  Mo- 
tor Co.,  83  Fed.  365. 

21  Attorneys'  fees  can  be  ascer- 
tained and  allowed  only  by  the  court 
that  appointed  the  receiver.  City 
Bank  of  Wheeling  v.  Bryan,  76  W. 
Va.  481,  L.  R.  A.  1915  F  1219  with 
note,  86  S.  E.  8.  • 

WWeigand  v.  Alliance  Supply  Co., 


44  W.  Va.  133,  161,  28  S.  E.  803. 

*8  Deputy  v.  Delmar  Lumber  Mfg. 
Co.,  10  Del.  Ch.  101,  85  Atl.  669. 

84  Goodyear  Tire  &  Rubber  Co.,  Inc. 
v;  United  Motor  Car  &  Supply  Co.  (N. 
J.  Eq.),  103  Atl.  471. 

The  fees  of  attorneys  employed  by 
the  president  or  stockholders  to  vacate 
the  receivership  or  to  have  a  new  re- 
ceiver appointed,  are  not  allowable  as 
claims.  Barker  v.  Southern  Bldg.  & 
Loan  Ass'n,  181  Fed.  636. 

Where  the  services  of  attorneys  for 
defendant  in  a  suit  for  a  receivership 
were  rendered  nominally  for  the  cor- 
poration but  in  reality  for  the  stock- 
holders opposing  the  receivership, 
payment  therefore  should  not  be  al- 


8965 


§  5369] 


Private  Corporations 


[Ch.  63 


Attorneys  employed  by  the  corporation,  after  the  appointment  of 
a  receiver,  to  vacate  the  order  appointing  a  receiver  or  to  have  a  new 
Teceiver  appointed,  are  not  entitled  to  payment  out  of  the  fund,  at 
least  under  ordinary  circumstances.85  So  counsel  fees  for  winding 
up  the  affairs  of  a  company,  after  the  original  bill  had  been  filed 
and  a  receiver  had  been  appointed,  are  not  payable  out  of  the  fund 
where  no  service  was  performed  which  benefited  the  stockholders  or 
creditors  or  increased  or  protected  the  fund.38  Under  some  circum- 
stances, however,  fees  for  counsel  employed  by  the  corporation  in 
good  faith  to  prevent  the  appointment  of  a  receiver  may  be  allowed.87 

§  6370;  —  Taxes  in  general.  The  liability  for  taxes  is  not  affected 
by  a  receivership  88  and  ordinarily  such  taxes  are  entitled  to  priority 
over  other  claims  against  the  fund,88  except  judicial  costs.48  In  some 
states,  however,  taxes  are  not  a  prior  lien  in  so  far  as  assessed  before 
the  appointment  of  the  receiver.41 

lowed  out  of  the  fund  where  the  cor-      System  Co.,  55  N.  J.  Eq.  311,  37  Atl. 
poration  is  insolvent.    Brock  v.  Auto- 
mobile Livery  &  Sales  Co.,  137  La.  9, 
68  So.  195. 

Counsel  fees  for  services  in  facili- 
tating reorganization  are  not  payable 
out  of  the  fund,  where  counsel  were 
employed  by  certain  stockholders  and 
their  plans  of  reorganization  were 
rejected  by  the  creditors.  Linen 
Thread  Co.  v.  A.  Booth  &  Co.,  192 
Fed.  515. 

34  Barker  v.  Southern  Building  6 
Loan  Ass'n,  181  Fed.  636. 

33  Barker  v.  Southern  Building  6 
Loan  Ass'n,  181  Fed.  636. 

87  Goodyear  Tire  &  Bubber  Co.,  Inc. 
v.  United  Motor  Car  Supply  Co.  (N.  J. 
Ch.),  103  Atl.  471;  People  v.  Com- 
mercial Alliance  Ins.  Co.,  148  N.  Y. 
563,  42  N.  E.  1044. 

3*  Ex  parte  Chamberlain,  55  Fed. 
704;  Dysart  v.  Brown,  100  Oa.  1,  26  S. 
E.  767;  New  Jersey  Southern  B.  Co. 
v.  Board  of  Bailroad  Com  're,  41  N.  J. 
L.  235;  Philadelphia  &  B.  B.  Co.  v. 
Com.,  104  Pa.  St.  80. 

33  Union  Trust  Co.  v.  Great  East- 
ern Lumber  Co.,  248  Fed.  46;  Jones 
v.  Arena  Pub.  Co.,  171  Mass.  22,  50  N. 
E.  15;  Duryea  v.  United  States  Credit 


155;  Mister  v.  Mohawk  Clothing  Co., 
Inc.,  155  N.  Y.  Supp.  647;  People  v. 
Manhattan  Fire  Ins.  Co.,  59  N.  Y. 
Supp.  1007. 

The  right  to  priority  does  not  in- 
clude interest  or  any  penalty.  Mixter 
v.  Mohawk  Clothing  Co.,  Inc.,  155  N. 
Y.  Supp.  647.  But  see  Gray  v.  Logan 
County,  7  Okla.  321,  54  Pac.  485. 

Taxes  are  often  made  preferred 
claims  by  statute.  Hamilton  v.  David 
C.  Begga  Co.,  171  Fed.  157,  Ohio  stat- 
ute; Lamkin  v.  Baldwin  A  Lamkin 
Mfg.  Co.,  72  Conn.  57,  44  L.  B.  A. 
786,  43  Atl.  593,  1042;  Waite  v.  Wor- 
cester Brewing  Co.,  176  Mass.  283,  57 
N.  E.  460. 

In  some  states,  by  statute,  taxes 
are  a  paramount  lien  on  real  estate, 
but  are  not  liens  on  personal  prop- 
erty because  not  so  provided.  In  re 
Lord  &  Polk  Chemical  Co.,  7  Del.  Ch. 
248,  44  Atl.  775. 

40  First  Nat.  Bank  of  Houston  v. 
Ewing,  103  Fed.  168;  Ledoux  v.  La 
Bee,  83  Fed.  761;  Georgians  v.  Atlan- 
tic &  G.  B.  Co.,  3  Woods  434,  Fed. 
Cas.  No.  5,351. 

41  Jackson  Coal  &  Coke  Co.  v.  Phil- 
lips Line,  114  Va.  40,  75  a  E.  681. 
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§6371.  — Franchise  taxes.  There  is  a  conflict  in  the  decisions 
as  to  whether  a  receiver  of  a  corporation  should  be  required  to  pay 
the  franchise  taxes  accruing  during  the  receivership  for  the  privilege 
of  doing  business  in  a  corporate  capacity.  This  is  answered  in  the 
negative  in  some  jurisdictions,  at  least  in  cases  where  the  corpora- 
tion was  actually  or  in  effect  dissolved  at  the  time  the  tax  was  assessed 
or  was  enjoined  from  doing  business.48  According  to  the  weight  of 
authority,  however,  where  there  is  no  actual  dissolution,  the  estate 
in  the  hands  of  the  receiver  is  liable  for  such  a  tax  where  the  receiver 
is  conducting  the  business  and  exercising  the  franchise.4*  But  where 
receivers  merely  conserve  assets,  a  franchise  tax  for  a  subsequent 
period  is  not  a  debt  entitled  to  share  with  other  creditors.44  So  it 
has  been  held  that  a  franchise  tax  is  not  collectible  against  the  re- 
ceiver of  an  insolvent  corporation,  to  the  detriment  of  creditors  of 
the  corporation,  where  the  franchise  to  be  a  corporation  and  to  do 
business  is  of  no  value  to  the  receiver  or  creditors.4* 

Such  franchise  taxes,  when  held  a  valid  claim,  are  generally  deemed 
to  create  a  lien  prior  to  other  incumbrances.4*    And  a  franchise  tax 


4*  Johnson  v.  Johnson  Bros.,  108 
Me.  272,  Ann.  Gas.  1913  A  1303,  80 
Atl.  741;  Com.  v.  Lancaster  Sav. 
Bank,  123  Mass.  493,  explained  in 
Central  Trust  Co.  v.  New  York,  C.  6 
N.  B.  Co.,  110  N.  Y.  250,  1  L.  B.  A. 
258,  1*  N.  B.  115;  State  v.  Bradford 
Sav.  Bank  &  Trust  Co.,  71  Vt.  234,  44 
Atl.  349. 

The  Federal  Corporation  Tax  Law 
of  1909  imposing  an  excise  tax  on 
the  doing  of  business  by  corporations 
was  held  not  applicable  where  the 
company  was  in  the  hands  of  receiv- 
ers. United  States  v.  Whitridge,  231 
U.  S.  144,  58  L.  Ed.  159,  when  the 
court  said  that,  while  the  receivers 
hold  the  franchises  and  are  empow- 
ered to  run  the  business,  yet  they 
run  the  business  "as  officers  of  the 
court,  and  subject  to  the  orders  of 
the  court;  not  as  officers  of  the  re- 
spective corporations,  nor  with  the 
advantages  that  inhere  in  corporate 
organizations  as  such. ' ' 

4»Coy  v.  Title  Guarantee  &  Trust 
Co.,  220  Fed.  90,  L.  B.  A.  1915  E  211, 
followed  in  Bright  v.  State  of  Arkan- 


sas, 249  Fed.  950;  New  York  Terminal 
Co.  v.  Gaus,  204  N.  Y.  512,  98  N.  E. 
11,  aff  'g  139  N.  Y.  App.  Div.  347,  124 
N.  Y.  Supp.  200. 

4*  Crews  v.  United  States  Car  Co., 
57  N.  J.  Eq.  357,  42  Atl.  272,  where 
question  is  discussed  at  length. 

45  Keeney  v.  Dominion  Coal  Co.,  225 
Fed.  625,  construing  Ohio  statutes. 

4*  New  York  Terminal  Co.  v.  Gaus, 
204  N.  Y.  512,  98  N.  E.  11;  Central 
Trust  Co.  v.  New  York,  C.  &  N.  B. 
Co.,  110  N.  Y.  250,  1  L.  B.  A.  260,  18 
N.  E.  92. 

Where  a  state  statute  makes  the 
annual  franchise  tax  a  preferred  debt 
in  case  of  insolvency,  it  is  entitled  to 
such  a  preference  in  a  federal  court 
within  the  state,  where  the  corpora- 
tion is  not  dissolved.  Conklin  v. 
United  States  Shipbuilding  Co.,  148 
Fed.  129,  New  Jersey  statute. 

A  franchise  tax  levied  during  the 
receivership  of  an  insolvent  corpora- 
tion is  entitled  to  priority  over  lia- 
bilities incurred  by  the  receivers  in 
carrying  on  the  business,  but  not  to  a 
priority    over    the    receivers'    allow- 
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or  license  fee,  even  though  imposed  after  the  appointment  of  a  re- 
ceiver and  although  he  had  exercised  none  of  the  corporate  fran- 
chises since  his  appointment,  has  been  held  entitled  to  a  priority  in 
New  Jersey.*7 

§  5372.  —  Judgment  obtained  after  appointment  of  receiver.    In 

New  Jersey,  under  the  statute,  a  person  having  a  claim  for  a  tort 
committed  by  an  insolvent  corporation,  which  claim  arose  before  the 
company  was  declared  insolvent  but  was  not  reduced  to  judgment 
until  after,  may  share  on  an  equality  as  a  " creditor,' '  within  the 
statute.*1 

§  5873.  Compensation  of  receiver.  A  receiver  is  entitled  to  rea- 
sonable compensation  for  his  services,  unless  he  has  forfeited  the 
right  by  his  negligence  or  misconduct  **  or  has  relinquished  or  waived 
the  right  to  compensation.  There  is  no  fixed  rule  to  determine  the 
amount  to  be  allowed  the  receiver,50  except  in  so  far  as  the  matter 
is  regulated  by  statute.  The 'facts  of  the  particular  case,  including 
the  amount  involved,  the  time  spent,  the  degree  of  success  attained, 
the  complications  involved,  etc.,  are  controlling.51  Railroad  receivers 
are  usually  allowed  more  liberal  compensation  than  other  receivers, 
where  the  matter  is  not  regulated  by  statute.58 

In  New  York,  one  section  of  the  statute  fixes  the  compensation  of 
receivers  appointed  in  proceedings  for  the  voluntary  dissolution  of 
corporations,  while  another  section  limits  the  compensation  of  other 


ance  and  the  expenses  of  winding  up 
the  corporation.  Chesapeake  &  O.  By. 
Go.  v.  Atlantic  Tranep.  Co.,  62  N.  J. 
Eq.  751,  48  Atl.  997,  following  Crews 
v.  United  States  Car  Co.,  12  Dick. 
Ch.  (N.  J.)  357,  42  Atl.  278. 

A  franchise  tax  is  not  entitled' to 
priority  over  a  prior  mortgage,  under 
the  Massachusetts  law;  Loring*  v. 
American  Transp.  Co.,  138  Fed.  600. 

47  In  re  United  States  Car  Co.,  60 
N.  J.  Eq.  514,  43  Atl.  673. 

«•  Lehigh  &  W.  Coal  Co.  v.  Stevens 
Condjt  Transp.  Co.,  63  N.  J.  Eq.  107, 
51  Atl.  446. 

40$ee    High,    Receivers    (4th  Ed.), 
|790. 
.  CO  See  High,   Receivers    (4th  Ed.), 

783. 


61  See  Eames  v.  H.  H.  Claflin  Co., 
231  Fed.  693;  Burroughs  v.  Toxa way- 
Co.,  182  Fed.  129;  Finley  v.  Louisiana 
Irrigation  &  Mill  Co.,  141  La.  1069, 
76  So.  202;  Butte  Miner  Co.  v.  M.  J. 
Connell  Co.,  64  Mont.  78,  166  Pae. 
296. 

WSee  Williams  v.  Morgan,  111  U. 
S.  684,  28  L.  Ed.  559;  Hinckley  v. 
Oilman,  C.  A  S.  B.  Co.,  100  U.  S.  153, 
25  L.  Ed.  591;  Braman  v.  Farmers' 
Loan  &  Trust  Co.,  114  Fed.  18;  Dil- 
lingham v.  Moran,  81  Fed.  759;  Boston 
Safe  Deposit  &  Trust  Co.  v.  Cham- 
berlain, 66  Fed.  847;  Central  Trust 
Co.  of  New  York  v.  Cincinnati,  J.  & 
M.  By.  Co.,  58  Fed.  500;  Central 
Trust  Co.  of  New  York  v.  Wabash,  St. 
L.  &  P.  By.  Co.,  32  Fed.  187.     See 


8968 


Ch.63] 


Receivers 


[§  5376 


receivers  to  two  and  one-half  per  cent  of  the  sums  received  and  dis- 
bursed or  not  more  than  twelve  thousand  dollars  a  year.*3 

Where  directors  act  in  good  faith  in  bringing  a  suit  in  behalf  of 
the  insolvent  corporation  to  subject  certain  property  to  the  satisfac- 
tion of  a  judgment,  a  receiver  appointed  therein  cannot  hold  the 
directors  personally  liable  for  his  compensation.** 

§  6374.  As  of  what  time  status  and  amount  of  claims  fixed.    The 

status  and  amount  of  claims,  regardless  of  when  they  are  presented, 
is  fixed  as  of  the  time  of  the  appointment  of  the  receiver,  it  is  gen- 
erally held,**  and  all  the  various  equities  are  to  be  determined  accord- 
ingly.*6 

§  6875.  Stockholders  as  creditors.  A  stockholder  creditor  is  en- 
titled to  share  the  same  as  any  other  creditor.*7  Thus,  stockholders 
and  corporate  officers  who  loan  the  company  money  in  good  faith  are 
entitled  to  share  pro  rata  with  other  general  creditors.*8  Likewise, 
officers  who  become  creditors  are  entitled  to  share  as  such,  in  the 
absence  of  fraud.*0 

§5876.  Bights  of  secured  creditors.  There  are  two  lines  of  de- 
cisions as  to  the  rights  of  creditors  holding  collateral.    One  line  estab- 


also  High,  Receivers  (4th  Ed.),  §787. 

M  General  Corp.  Law  (N.  Y.), 
§§  277,  278;  People  v.  Brooklyn  Bank, 
64  N.  T.  Miec.  538,  118  N.  Y.  Supp. 
722. 

Beceiver  appointed  in  foreclosure 
suit  held  not  a  "receiver  of  a  corpo- 
ration'9 within  this  statute.  United 
States  Trust  Co.  of  New  York  v.  New 
York,  W.  8.  &  B.  R.  Co.,  101  N.  Y. 
478,  5  N.  E.  316. 

MEphraim  v.  Pacific  Bank,  136  Cal. 
646,  60  Pac.  436. 

M  People  v.  American  Loan  &  Trust 
Co.,  172  N.  Y.  371,  378,  66  N.  E.  200, 
aff'g  70  N.  Y.  App.  Div.  579,  75  N.  Y; 
Supp.  563.    But  see  §  5280,  supra. 

The  usual  rule  is  that  the  date  of 
the  appointment  of  the  receiver, 
rather  than  the  date  of  filing  the  bill, 
fixes  the  time  for  adjusting  the  right* 
of  claimants.  Jones  v.  Arena  Pub. 
Co.,  171  Mass.  22,  50  N.  E.  15. 

W  Brown    v.     Massachusetts    Hide 


Corporation,  218  Fed.  769. 

WSchrader  v.  Heinzelman,  51  111. 
App.  31,  aff'd  150  HI.  227,  37  N.  E. 
235.  Standard  Cotton  Seed  Oil  Co.  v. 
Excelsior  Refining  Co.,  108  La.  74,  32 
So.  221,  where  one  who  was  stock- 
holder and  director  had  loaned  money 
in  good  faith  to  the  company  to  pay 
debts;  In  re  Criswell's  Appeal,  100 
Pa.  St.  488. 

The  fact  that  a  creditor  is  also  a 
stockholder  does  not  impair  his  rights 
to  share  pro  rata  with  other  credi- 
tors where  his  claim  is  a  valid  one  and 
his  stock  is  fully  paid  for.  La  Salle 
St.  Trust  &  Savings  Bank  of  Chi- 
cago, Illinois  v.  Topeka  Milling  Co., 
101  Kan.  446,  167  Pac.  1036,  1037. 

MHooven  Mercantile  Co.  v.  Evans 
Min.  Co.,  193  Pa.  St.  28,  44  Atl.  277. 

59  Fryer  v.  Wiedemann,  148  Ky, 
379,  39  L.  B.  A.  (N.  S.)  1011,  146 
S.  W.  752. 
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lishes  what  is  known  as  the  bankruptcy  rule,  by  which  secured  credi- 
tors are  allowed  to  prove  only  the  balance  of  their  claims  above  .the 
value  of  their  securities.60  The  other  rule  known  as  the  chancery  rule 
allows  creditors  to  prove  their  claims  in  full  without  regard  to  the 
existence  of  any  collateral.61  The  Supreme  Court  of  the  United 
States,  by  a  bare  majority  of  the  justices,  has  adopted  the  latter 


«©  People's  Bank  of  Buffalo  v. 
JEtna  Indemnity  Co.,  91  Conn.  57, 
98  Atl.  353. 

In  New  Hampshire,  "the  legisla- 
ture intended  the  bankruptcy  rule 
should  apply  in  the  proof  of  secured 
claims  against  insolvent  banking  in- 
stitutions." Bank  Com'rs  v.  Se- 
curity Trust  Co.,  70  N.  H.  536,  543, 
49  Atl.  113. 

In  New  Jersey  it  was  held  that 
creditors  holding  collateral  are  en- 
titled to  dividends  on  the  entire 
amount  due  rather  than  on  the  balance 
after  deducting  the  value  of  the  col- 
lateral, and  need  not  surrender  the 
collateral  as  a  condition  to  receiving 
dividends  on  the  whole  amount  of  the 
claim.  Butler  v.  Commonwealth  To- 
bacco Co.,  72  N.  J.  Eq.  205,  67  Atl. 
514.  On  appeal,  however,  the  de- 
cision was  reversed  and  it  was  held 
that  a  creditor  holding  security  must 
apply  his  securities  to  the  payment 
of  his  debt  and  can  prove  against  the 
insolvent  corporation  only  for  the  bal- 
ance. Butler  v.  Commonwealth  To- 
bacco Co.,  74  N.  J.  Eq.  423,  70  Atl. 
319. 

Mortgage  creditors,  after  exhaust- 
ing their  security,  are  entitled  to 
shard  pro  rata  with  other  creditors 
for  the  balance  due.  Mercantile 
Trust  Co.  v.  Southern  States  Land  & 
Timber  Co.,  Ltd.,  86  Fed.  711. 

In  some  states,  a  statute  requires 
secured  creditors  to  either  surrender 
the  security  or  else  to  be  limited  to 
a  dividend  on  the  excess  of  the  claim 
above  the  value  of  the  security.  In 
re  E.  S.  Greeley  &  Co.,  70  Conn.  494,  40 


Atl.  233,  holding  statute  applicable  to 
a  receiver  of  a  corporation. 

61  Doe  v.  Northwestern  Coal  k 
Transportation  Co.,  78  Fed.  62;  Bomey 
&  Harper  Milling  Co.  v.  J.  C.  Steven- 
son Co.,  161  N.  C.  510,  77  S.  E.  676. 

A  holder  of  an  ascertained  claim 
against  a  corporation,  although  se- 
cured by  collateral,  is  entitled  to  pro 
rata  dividends  calculated  on  the 
amount  of  his  debt  at  the  time  of  the 
declaration  of  insolvency  with  inter- 
est to  that  time.  Hitner  v.  Diamond 
State  Steel  Co.,  176  Fed.  384,  where 
question  is  fully  discussed. 

The  rule  of  marshaling  of  assets, 
which  requires  a  creditor  with  two 
funds  as  security,  one  of  which  he 
shares  with  others,  to  exhaust  his  sole 
security  first,  does  not  apply  where 
the  security  held  by  the  single  cred- 
itor for  his  own  debt  only  is  insuf- 
ficient to  pay  the  debt;  and  hence  a 
mortgage  of  corporate  property,  on 
the  insolvency  of  the  company,  will 
be  allowed  to  share  in  the  proceeds  of 
the  unmortgaged  property,  based  on 
the  full  amount  of  his  mortgage  debt 
and  interest  thereon,  provided,  of 
course,  he  receives  no  more  than  the 
full  amount  of  the  debt  with  interest. 
Mark  v.  American  Brick  Mfg.  Co.,  10 
Del.  Ch.  58,  84  Atl.  887,  holding, 
however,  that  equity  may  require 
creditor  to  realize  on  his  collateral. 

Of  course  the  claimant  is  not  en- 
titled to  a  dividend  reckoned  by  ad- 
ding the  amount  of  his  debt  and  the 
amount  of  the  bonds  of  the  company 
held  by  him  as  collateral.  Hitner  v. 
Diamond  State  Steel  Co.,  176  Fed.  384. 
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rule.68    However,  collateral  put  up  by  a  third  person  need  not  be 
deducted,  even  under  the  bankruptcy  rule.68 

§6377.  Interest  on  claims.  The  general  rule  is  that  a  claimant 
is  entitled  to  recover  interest  from  the  maturity  of  his  claim  up  to 
the  time  of  the  receiver's  appointment,64  but  is  not  entitled  to  interest, 
with  certain  exceptions,  after  the  appointment  of  the  receiver,66 
where  assets  are  insufficient  to  pay  the  debts.66  However,  if  assets 
are  sufficient  to  pay  all  obligations  in  full,  interest  should  be  allowed 
on  claims  where  they  are  such  as  would  bear  interest  either  by 
contract  or  statute.67  The  governing  rule,  as  finally  declared  by  a 
decision  of  the  Supreme  Court  of  the  United  States,  is  that  "in  case 


«*  Merrill  v.  Nat.  Bank,  173  IT.  S. 
131,  43  L.  Ed.  640. 

**Bank  Com'rs  v.  Security  Trust 
Co.,  70  N.  H.  536,  49  Atl.  113. 

The  rule  that  collateral  must  first 
be  deducted  before  a  secured  creditor 
can  share  with  general  creditors  does 
not  apply  where  the  stock  assigned 
as  collateral  belonged  to  stockhold- 
ers and  not  the  company.  Rogers  v. 
Citizens'  Nat.  Bank,  93  Md.  613,  49 
Atl.  843. 

•4  Tredegar  Co.  v.  Seaboard  Air 
Line  By.,  183  Fed.  289;  St.  Louie 
Union  Trust  Co.  v.  St.  Louis  &  S.  F. 
By.  Co.,  — Tex.  Civ.  App.  — ,  146  S. 
W.  348.  See  extensive  note  on  this 
Eubject  in  L.  B.  A.  1917  D  1157. 

So  far  as  the  right  to  interest  is 
concerned,  there  is  no  difference  be- 
tween claims  which  bear  interest  ac- 
cording to  the  terms  of  the  instrument 
and  claims  entitled  to  interest,  but  not 
expressly  provided  for.  Blair  v.  Clay- 
ton Enterprise  Co.,  9  Del.  Ch.  95,  77 
Atl.  740. 

In  Louisiana,  debts  not  due  be- 
come payable  on  the  insolvency  of  the 
debtor,  but  a  discount  must  be  made 
of  the  interest  at  the  highest  com- 
mercial rate,  if  none  has  been  agreed 
on  by  the  contract.  C.  T.  Patterson 
Co.  v.  Port  Barre  Lumber  Co.,  136  La. 
60,  66  So.  418. 

«New  York  Trust  Co.  v.  Detroit, 


T.  &  I.  By.  Co.,  251  Fed.  514;  Trede- 
gar Co.  v.  Seaboard  Air  Line  By.,  183 
Fed.  289. 

Interest  should  not  be  allowed  after 
the  appointment  of  a  receiver,  even 
if  the  claimant  has  a  lien,  where  the 
lien  is  not  being  enforced,  but  pay- 
ment is  being  made  as  a  preferred 
claim  out  of  the  general  funds  in  the 
hands  of  the  receiver.  Solomons  v. 
American  Building  &  Loan  Ass'n,  116 
Fed.  676,  aff'd  120  Fed.  1018  (mem. 
dec). 

Interest  cannot  be  allowed  after  the 
appointment  of  the  receiver  for  an 
insolvent  corporation,  as  between 
creditors.  Lippitt  v.  Thames  Loan 
&  Trust  Co.,  88  Conn.  185,  90  Atl.  369. 

66  Blair  v.  Clayton  Enterprise  Co., 
9  Del.  Ch.  95,  77  Atl.  740. 

The  appointment  of  a  receiver  does 
not  eo  instanti  Stop  interest  upon  all 
interest-bearing  obligations.  Moore 
v.  Watauga  &  Y.  B.  Co.,  173  N.  C. 
726,  92  S.  E.  361. 

6T  People  v.  California  Safe  De- 
posit &  Trust  Co.,  34  Cal.  App.  269, 
167  Pac.  181;  People  v.  Merchants' 
Trust  Co.,  187  N.  Y.  293,  79  N.  E. 
1004;  People  v.  American  Loan  & 
Trust  Co.,  172  N.  Y.  371,  379,  65  N. 
E.  200;  Gaston  &  Ayres  v.  J.  I.  Camp- 
bell Co.,  104  Tex.  92,  141  S.  W.  515, 
140  S.  W.  770. 

If  the  insolvent  estate  is  sufficient 
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funds  are  not  sufficient  to  pay  claims  of  equal  dignity,  the  distribu- 
tion is  made  only  on  the  basis  of  the  principal  of  the  debt,"  but  if 
"the  estate  proved  sufficient  to  discharge  the  claims  in  full,  interest  as 
well  as  principal* should  be  paid."6* 

Another  exception  to  the  rule  that  interest  is  not  allowable  after 
the  appointment  of  a  receiver  is  where  there  are  debts  of  different 
rank  or  dignity,  in  which  case  interest  accruing  during  the  receiver- 
ship is  paid  on  the  debts  of  the  highest  dignity,  even  though  what 
remains  is  not  sufficient  to  pay  claims  of  a  lower  rank.69 

Interest  on  dividends  paid  by  a  receiver  may  be  allowed  in  a  proper 
case  where  payment  has  been  withheld,  to  place  the  creditor  on  an 
equality  with  others.70 


§  6378.  Deductions.  If  a  creditor  has  received  from  other  sources 
part  of  his  claim,  his  pro  rata  share  should  be  based  on  his  claim  for 
the  balance  rather  than  on  the  original  claim.71  For  instance,  if  a 
creditor,  after  a  receiver  is  appointed,  unfairly  and  secretly  obtains 
something  of  value  from  one  indebted  to  the  corporation,  he  cannot 
share  pro  rata  in  the  general  fund  unless  he  gives  up  the  proceeds  of 
the  advantage  gained  by  him.78 

Claims  of  a  stockholder  as  a  creditor  of  an  insolvent  corporation 
are  subject  to  a  deduction  of  the  amount  unpaid  on  his  stock.78  If 
purchasers  of  bonds  received  stock  as  a  bonus,  dividends  upon  the 


to  more  than  pay  creditors'  interest 
is  allowable  on  the  sum  found  due  at 
the  time  of  the  appointment  of  the 
receiver,  as  against  the  stockholders. 
Lippitt  v.  Thames  Loan  &  Trust  Co., 
88  Conn.  185,  90  Atl.  369. 

The  statutory  rate  of  interest  is  the 
one  which  applies  after  the  appoint- 
ment of  the  receiver.  People  v.  Mer- 
chants' Trust  Co.,  187  N.  Y.  293,  79 
N.  E.  1004,  aff'g  116  N.  Y.  App.  Div. 
41,  101  N.  Y.  Supp.  255. 

*S  American  Iron  &  Steel  Mfg.  Co.  v. 
Seaboard  Air  Line  By.,  233  IT.  S.  261, 
266,  58  L.  Ed.  949,  distinguishing 
Thomas  v.  Western  Car  Co.,  149  U.  S. 
95,  116,  37  L.  Ed.  663. 

60  Spring  Coal  Co.  v.  Keech,  239 
Fed.  48,  L.  B.  A.  1917  D 1152  with 
note. 

70Malcolmson  v.  Wappcro  Mills,  99 
Fed.  633. 


Tl  London  &  San  Francisco  Bank, 
Ltd.,  v.  Snell,  Heitshu  &  Woodard 
Co.,  S3  Fed.  603. 

If  a  creditor  in  another  state  ob- 
tains part  of  the  corporate  assets 
through  a  receivership  in  that  state 
in  which  only  the  creditors  of  the 
business  conducted  in  that  state  were 
permitted  to  participate,  he  is  not 
estopped  to  claim  as  a  creditor  in 
receivership  proceedings  in  the  home 
state  but  he  must,  as  a  condition,  pay 
into  court  assets  received  by  him  in 
the  other  state.  Lake  Charles  Nat. 
Bank  v.  J.  I.  Campbell  Co.,  57  Tex. 
Civ.  App.  362,  122  S.  W.  601. 

78  Miller  v.  Kansas  City  Brick  & 
Stone  Co.,  195  Mo.  App.  357,  191  S. 
W.  1092. 

WFarwell  v.  Great  Western  Tel. 
Co.,  161  HI.  522,  44  N.  E.  891,  rev'g 
47  HI.  App.  579. 
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bonds  will  not  be  paid  until  it  is  ascertained  whether  they  are  sub- 
ject to  calls  by  reason  of  their  stock.74  A  purchaser  of  corporate 
bonds  after  a  receiver  is  appointed  for  an  insolvent  corporation,  with 
knowledge  that  the  assignor  is  a  stockholder  and  that  there  is  an 
unpaid  stock;  liability,  is  entitled  only  to  the  amount  of  his  bonds 
less  the  amount  of  the  judgment  obtained  on  the  stock  liability.75  A 
claim  of  a  servant  for  services  is  subject  to  reduction  to  the  extent  of 
a  debt  the  servant  owes  the  corporation.76  This  question  of  set-off  is 
further  considered  elsewhere.77 

§  6379.  Refunding  part  payments.  If  a  dividend  is  paid  on  an 
apparently  valid  claim  and  then  a  second  dividend  is  disallowed  on 
the  objection  of  creditors  that  the  claim  is  invalid,  the  receiver  may 
compel  a  refundment  of  the  first  dividend  if  his  application  is  not 
barred  by  laches.7* 

B.  Priorities 

1 6380.  In  general.  Priorities  between  claims  against  a  corpora- 
tion in  the  hands  of  a  reeeiver  may  result  from  the  existence  of  a 
statute  providing  therefor,78  an  agreement  between  the  interested 
parties,80  or  the  application  of  settled  rules  of  law.  But  a  corporation, 
by  resolution,  cannot  make  dividend  claims  of  stockholders  prior  to 
an  existing  mortgage  lien.81  If  there  is  no  statute,  the  courts  often 
adopt  and  follow;  wherever  practicable,  the  rule  prescribed  by  statute 
relating  to  priorities  of  claims  in  insolvency  or  bankruptcy.88  Gen- 
erally, •*  unsecured  claims  are  entitled  to  no  priority  as  against  each 

74  Hebberd  v.  Southwestern  Land  U  Gay  v.  Burgess  Mills,  30  B.  I. 
&  Cattle  Co.,  55  N.  J.  Eq.  18,  36  Atl.      231,  74  Atl.  714. 

122.  **  Old  Colony  Trust  Co.  v.  Medfield 

TtHynes  v.   Illinois  Trust  &  Sav-  &  M.  St;  B.  Co.,  215  Mass.  156,  102 

ings  Bank,  226  111.  95,  10  L.  B.  A.  N.  E.  484. 

(N.  8.)  472,  80  N.  E.  753,  where  it  is  ©There    is    no    priority    between 

stated   that   no   direct   authority   for  promissory  notes,  bonds  and  book  ac- 

the  holding  has  been  found.  counts.     Blair  v.  Clayton  Enterprise 

78  In  re  Excelsior  Mfg.  Co.,  164  Mo.  Co.,  9  Del.  Ch,  95,  77  Atl.  740. 

316,  64  S.  W.  133.  Neither  a  claim  for  damages  on  ac- 

77  8ee  §  5297,  supra.  count    of   false   representation   in    a 

75  Perkins  v.  Peninsula  Trust  Co.,  sale  of  property  nor  a  claim  for  mon- 
130  Md.  220,  100  Atl.  377.  eys  paid  by  a  minor  on  a  contract 

79  See  §§5393,  5394,  infra.  afterwards  disaffirmed  is  entitled  to 
••Priorities  may  be  fixed  by  agree-      any  priority.    Seeley  v.  Seeley-Howe- 

ment  of  the  creditors  and  stockhold-      Le  Van  Co.,  128  Iowa  294,  103  N.  W. 

ers.  Boberts  v.  Vonnegut  (Ind.  App.),     961.    .. 

104  N.  E.  321.  A  claim  for  dividends  declared  but 
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other,  unless  there  are  special  equities ; M  and  the  creditor  on  whose 
behalf  a  receiver  is  appointed  obtains  thereby  no  priority  for  his 
claim,8*  and  where  a  company  is  in  the  hands  of  a  receiver,  as  jp- 


not  paid  is  not  entitled  to  priority. 
Hunt  v.  O'Shea,  69  N.  H.  600,  45  Atl. 
480. 

A  receiver  will  not  be  required  to 
pay  out  money  to  grade  and  pave 
along  and  between  the  rails,  where 
there  is  no  lien  in  favor  of  the  mu- 
nicipality, since  such  a  payment 
would  be,  in  effect,  to  give  a  prefer- 
ence. Union  Loan  A  Trust  Co.  v. 
Southern  California  Motor  Road  Co., 
49  Fed.  267. 

Claims  for  damages  from  breach  of 
contract,  where  the  breach  of  contract 
was  the  appointment  of  a  receiver 
with  the  consent  of  the  corporation  so 
as  to  make  the  appointment  in  itself  a 
breach  of  the  contract,  come  into  ex- 
istence simultaneously  with  the  ap- 
pointment and  hence  should  not  be 
postponed  in  favor  of  the  claims  of 
general  creditors.  Curtis  v.  Walpole 
Tire  &  Rubber  Co.,  227  Fed.  698,  dis- 
tinguishing Wells  v.  Hartford  Manil- 
la Co.,  76  Conn.  27,  55  Atl.  599,  as 
a  case  where  claim  was  treated  as 
accruing  after  the  receiver's  appoint- 
ment. 

Where  the  only  asset  of  an  insolv- 
ent corporation  is  a  chose  in  action  in 
course  of  litigation,  and  assignments 
of  portions  of  the  claim  had  been 
made  to  several  creditors  at  different 
times,  and  the  claim  is  thereafter 
settled  for  an  amount  insufficient  to 
pay  expenses  of  the  receivership  and 
the  amounts  due  the  assignees,  the 
expenses  are  chargeable  against  each 
assignee  in  proportion  to  the  amount 
of  his  claim  and  the  balance  should 
be  paid  the  assignees  in  the  order  of 
priority.  Fagan  Iron  Works  v.  Calu- 
met Const.  Co.,  82  N.  J.  Eq.  345,  88 
Atl.  1069. 

M  Where  a  corporation  assigned  as 
collateral  for  a  debt  the  first  pay- 


ment of  an  executory  contract  for  two 
articles  to  be  made  by  it,  and  one  was 
delivered  prior  to  the  appointment 
of  a  receiver  for  the  vendor  corpo- 
ration, and  the  price  was  subsequently 
paid  to  the  receiver,  the  assignee  was 
entitled  to  the  fund.  Cogan  v.  Con- 
over  Mfg.  Co.,  69  N.  J.  Eq.  809,  115 
Am.  St.  Rep.  629,  64  Atl.  973,  rev  'g  69 
N.  J.  Eq.  358,  60  Atl.  408. 

If  the  treasurer  of  one  corporation 
deposits  its  funds  to  the  credit  of  an- 
other corporation  in  which  he  is  in- 
terested, and  the  latter  corporation 
goes  into  the  hands  of  a  receiver,  the 
first  corporation  is  not  a  mere  cred- 
itor but  is  entitled  to  payment  to  the 
exclusion  of  general  creditors,  with- 
out any  consideration  of  the  rules  ap- 
plicable to  trusts.  York  v.  York  Mar- 
ket Co.,  68  N.  H.  419,  37  Atl.  1038. 

Where  money  has  been  obtained  by 
a  corporate  officer  from  a  large  stock- 
holder by  fraud,  and  is  used  for  the 
corporation,  the  right  of  the  stock- 
holder to  such  money  is  superior  to 
the  claims  of  general  creditors. 
Biddle  v.  Biddle,  —  Mich.  — ,  168  N. 
W.  92. 

W  Central  Appalachian  Co.  v.  Bu- 
chanan, 90  Fed.  454. 

The  judgment  creditor  who  obtains 
a  sequestration  of  the  corporate  prop- 
erty and  the  appointment  of  a  re- 
ceiver obtains  thereby  no  greater  pri- 
ority over  other  creditors.  Riverside 
Iron  Works  v.  Hosmer,  100  Mich.  124, 
58  N.  W.  693. 

A  creditor  who  successfully  brings  a 
suit  to  set  aside  transfers  by  an  in-  • 
solvent  corporation  does  not  thereby 
secure  a  priority  over  other  creditors 
who  do  not  appear  in  the  action. 
Lodi  Chemical  Co.  v.  National  Lead 
Co.,  41  N.  Y.  App.  Div.  535,  58  N.  Y. 
Supp.  717. 
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solvent,  a  creditor  cannot  obtain  any  advantage  over  other  creditors 
by  going  into  another  forum  and  establishing  his  claim.86  Secret 
equitable  liens,  although  valid  as  between  the  corporation  and  a  third 
person,  are  of  no  effect  as  against  the  receiver,  and  hence  are  not 
entitled  to  a  preference  as  against  unsecured  creditors.67  Preferred 
creditors  must  be  paid  in  full  before  general  creditors  can  obtain  any 
partial  payment.88 

Claims  for  money  loaned  to,  or  advanced  in  behalf  of  the  corpora- 
tion ordinarily  are  not  entitled  to  any  priority.86 

Creditors  of  a  corporation  ordinarily  are  entitled  to  a  preference 
over  the  creditors  of  a  partnership  which  was  changed  into  the  cor- 
poration.60 But  where  a  corporation  assumes  the  existing  debts  of  a 
partnership  as  a  part  consideration  for  a  conveyance  of  partnership 
property,  the  debts  incurred  by  the  corporation  are  entitled  to  no 
priority,  on  subsequent  insolvency  of  the  corporation,  over  the  debts 
of  the  partnership.61  Creditors  of  a  corporation  are  entitled  to  no 
priority  in  the  corporate  funds  over  creditors  of  the  individual  who 
organized  the  corporation  for  the  purpose  of  defrauding  liis  indi- 
vidual creditors.66 

Priorities  awarded  taxes,  claims  for  labor,  etc.,  in  a  court  of  law, 
cannot,  unless  otherwise  provided  by  statute,  be  evaded  by  a  resort 
to  a  court  of  equity.66 


W Sheaf e  v.  Larimer,  79  Fed.  921; 
Miller  v.  Continental  Assur.  Co.  of 
America,  ■ —  Mo.  App.  — ,  196  S.  W. 
448. 

•7H.  K.  Porter  Co.  v.  Boyd,  171 
Fed.  305. 

M  Lyle  v.  Staten  Island  Terra  Cotta 
Lumber  Co.,  62  N.  J.  Eq.  797,  48  Atl. 
783. 

SO  Creditors  who  advance  money  to 
a  receiver  to  compromise  a  demand 
against  the  company  are  not  entitled 
to  priority  on  their  loan.  Maxwell 
v.  Wilmington  Dental  Mfg.  Co.,  101 
Fed.  852. 

A  elaim  against  a  corporation  by  a 
trustee  for  a  loan  of  trust  money  can- 
not be  rejected  on  the  ground  that  the 
trustee  had  no  power  to  make  the  loan 
but  such  claim  is  entitled  to  no  pref- 
erence regardless  of  the  use  made  of 
the  fund.     Costner  v.  Piedmont  Cot- 


ton Mills  Co.,  155  N.  C.  128,  71  S.  E. 
85. 

Where  a  corporation  had  never  been 
legally  organized,  a  stockholder  who 
paid  a  large  sum  to  laborers,  just 
prior  to  the  appointment  of  a  re- 
ceiver, is  not  entitled  to  priority,  since 
in  paying  the  laborers  he  was  simply 
paying  his  own  debt.  J.  A.  Fay  & 
Egan  Co.  v.  Brown,  96  Wis.  434,  443, 
71  N.  W.  895. 

to  Thorpe  v.  Pennock  Mercantile 
Co.,  99  Mann.  22,  9  Ann.  Cas.  229,  108 
N.  W.  940. 

W  London  v.  Bynum,  136  N.  C.  411, 
48  N.  E.  764. 

W  Booth  v.  Bunce,  24  N.  Y.  592. 

M  Jones  v.  Arena  Pub.  Co.,  171 
Mass.  22,  50  N.  E.  15,  holding  it 
proper  to  follow  the  statutory  pro- 
visions relating  to  estates  in  insol- 
vency. 
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Whether  the  acceptance  of  receivers '  certificates  for  certain  claims 
is  a  novation  of  the  original  claims  so  as  to  extinguish  any  priority 
that  may  have  attached  to  them  depends  upon  the  intention  of  the 
parties.94 

§5381.  Income  of  receivership  as  subject  to  mortgage.  Income 
earned  by  the  receivers  appointed  at  the  suit  of  stockholders  or 
creditors  is  free  from  any  equitable  lien  of  mortgage  bondholders  at 
least  until  a  demand  for  surrender  of  the  income  or  the  filing  of  a  bill 
of  foreclosure  to  charge  the  income  with  the  superior  lien  of  the 
mortgage.*6  But  where  a  mortgage  covers  future  income,  the  mort- 
gagee has  a  prior  lien  on  subsequent  income  after  the  appointment  of 
a  receiver  in  a  suit  by  judgment  creditors  and  after  the  mortgagee 
has  intervened  in  the  receivership  suit  and  interposed  its  claim  to  the 


income. 


96 


§5382.  Priorities  as  between  stockholders.  Stockholders  are 
sometimes  held  entitled  to  share  only  to  the  extent  and  to  the  amount 
paid  for  their  stock.*7  Ordinarily,  unless  it  is  otherwise  agreed  upon, 
holders  of  preferred  stock  are  entitled  to  no  priority  out  of  the  funds 
as  against  holders  of  the  common  stock.  Agreements  between  the 
holders  of  common  and  preferred  stock  as  to  priorities,  while  bind- 
ing on  such  stockholders,  are  of  no  effect  against  creditors  so  as  to 
give  preferred  stockholders  a  priority  over  creditors.** 

§  5383.  Priorities  as  between  stockholders  and  creditors— In  gen- 
eral. Creditors  are  entitled  to  preference  over  stockholders,**  and 
a  contract  between  a  corporation  and  a  stockholder  whereby  the 
latter  is  to  receive  payment  before  the  corporate  debts  are  paid  is 
void  as  contrary  to  public  policy.1  If  a  dividend  is  declared  but 
not  paid  before  the  appointment  of  a  receiver,  stockholders  share 
ratably  with  other  creditors  but  are  not  entitled  to  a  preference  out 


M  State  Bank  of  Virginia  v.  Do- 
mestic Sew.-Mach.  Co.,  99  Va.  411,  86 
Am.  St.  Rep.  891,  39  S.  E.  141,  and 
see  §  5358,  supra. 

••Farmers'  Loan  &  Trust  Co.  v. 
American  Waterworks  Co.,  107  Fed. 
23. 

M  Atlantic  Trust  Co.  v.  Dana,  128 
Fed.  209. 

OTOgden  v.  Delaware  River  &  A.  R. 
Co.,  80  N.  J.  Eq.  191,  83  Atl.  991. 


M  Spencer  v.  Smith,  201  Fed.  WT. 

99  Poole  v.  West  Point  Butter  6 
Cheese  Ass'n,  30  Fed.  513;  Farmers' 
Loan  &  Trust  Co.  v.  Missouri,  I.  &  N. 
By.  Co.,  21  Fed.  264;  King  v.  Ohio  & 
M.  B.  Co.,  2  Fed.  36;  Cantor  v.  Balti- 
more Overall  Mfg.  Co.,  121  Md.  65,  87 
Atl.  1115. 

l  Guaranty  Trust  Co.  of  New  York 
v.  Galveston  City  B.  Co.,  107  Fed. 
311,  318. 
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of  the  general  funds,  while  if  a  fund  for  the  payment  of  dividends 
has  been  set  apart,  the  stockholders  are  entitled  thereto  as  against 
other  creditors  of  the  corporation., 

§  5381.  — Who  are  stockholders  and  who  are  creditors.  Whether 
persons  are  stockholders  or  creditors  is  often  a  litigated  question  in 
connection  with  distributing  the  assets.'  Whether  a  person  furnish 
ing  money  to  a  corporation  is  a  creditor,  on  the  theory  of  a  loan,  or 
is  a  stockholder,  on  the  theory  of  payment  in  of  additional  capital, 
is  sometimes  difficult  to  determine.4  A  contributor  to  the  capital 
stock  is  not  a  creditor  entitled  to  share  as  a  creditor.*  A  stockholder 
is  not  a  creditor  of  the  corporation  although  he  claims,  after  the  ap- 
pointment of  a  receiver,  that  he  was  induced  to  purchase  his  stock 
by  fraud  and  ia  entitled  to  rescind.8  In  determining  whether  holders 
of  corporate  "certificates  of  indebtedness"  are  creditors  or  stock- 
holders, the  name  given  to  the  certificate  is  immaterial.'1' 

If  a  creditor  accepts  stock  in  the  corporation  for  the  amount  of 
his  debt,  then  he  cannot  file  a  claim  as  a  creditor.'  If  stockholders 
exchange  their  stock  for  bonds,  they  become  creditors  entitled  to  pay- 
ment ahead  of  the  stockholders* 

Who  are  shareholders  and  who  are  creditors  in  a  building  and  loan 
association  is  a  matter  more  or  less  peculiar  to  such  class  of  corpora- 
tions. *• 

■  See  g  3669,  eupro.  Stamping  Co.,  227  Fed.  948. 

S  Bee      Iserman      v.      International  A  mortgagee  who  released  his  mort- 

Stoker  Co.,  72  N.  J.  Eq.  708,  66  Atl.  gage  on  a  promise  of  the  corporation 

60S.  to  issue  bonds  to  him  in  place  thereof,  . 

'Cantor  v.  Baltimore  Overall  Mfg.  but  who  thereafter,  because  of  bonds 

Co.,  121  M'd.  65,  87  Atl.  1115.  not  being  available,  accepted  in  place 

Sin    re    Deenoyers    Shoe    Co.,    224.  of  the  bonds  stock  of  the  com 

Fed.  372.  and   held   it   for  two  years  without 

•  See  Bank  of  North  America  v.  objection,  is  a  stockholder  rather 
Pennsylvania  Oil  Refining  Co.,  216  than  a  creditor,  at  least  as  against 
Fed.  377.  other    creditors    who    had     extended 

1  Armstrong  v.  Union  Trust  ft  Sav-    -  credit     to     the     corporation     wit li out 

ings  Bank,  248  Fed.  268.  knowledge  of  the  transaction.     Lem- 

Certificates  that  the  holder  is  the  beck  v.  Jarvis  Terminal  Cold  Stoiajs 

owner  of  preferred  stock  and  entitled  Co.,  69  N.  J.  Eq.  450,  60  Atl.  955,  aft  M 

to     Interest,    and     providing    for     a  70  N.  J.  Eq.  757,  64  Atl.  126. 

premium  in  case  of  retirement  within  *  In    re    Mechanics'    Bldg.    ft    Sav. 

ten  years,  make  the  holders  preferred  Ass'n,  No.  2 'a  Estate,  202  Pa.  589,  52 

stockholders    rather    than    creditors.  Atl.  58. 

Armstrong  v.  Union  Trust  ft  Savings  18  See  Solomons  v.  American  Build- 
Bank,  848  Fed.  268.  ing  ft  Loan  Ass'n,  116  Fed.  676. 

*  Sagendorph    v.    American    Metal 
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§6385.  — Preferred  stockholders  as  creditors.  Preferred  stock- 
holders are  not  creditors  of  the  corporation,11  have  no  preference  over 
creditors 18  and  are  not  entitled  to  share  with  creditors.18  But  holders 
of  preferred  stock  may  be  entitled  to  priority  over  general  creditors, 
it  has  been  held,  because  of  express  statutory  provisions — such  pri- 
ority not  being  void  as  against  public  policy.14  A  provision  in  a 
certificate  of  preferred  stock  that  it  "shall  be  a  preferred  lien  on  the 
assets  of  the  company"  merely  means  that  in  case  of  liquidation 
holders  thereof  have  a  preferred  lien  against  holders  of  common  stock, 
and  does  not  put  the  holders  in  the  position  of  creditors  and  entitled 
to  share  as  such.18  A  mortgage  securing  preferred  stock  does  not 
give  holders  of  such  stock  priority  where  a  statute  provides  that  in 
case  of  insolvency  corporate  debts  and  other  liabilities  should  be  paid 
in  preference  to  the  preferred  stock.16  Where  preferred  stock  in  a 
reorganized  company  was  illegally  issued,  but  it  was  the  contract  duty 
of  the  holders  of  such  stock  tc  see  that  it  was  legally  issued,  they 
cannot  claim  as  creditors  instead  of  stockholders.17 


§  5386.  Priority  of  judgments  and  other  liens  or  secured  debts — 
In  general.  Lienholders  ordinarily  are  entitled  to  a  preference  over 
unsecured  creditors.18  Judgment  creditors  ordinarily  are  entitled 
to  a  preference  over  unsecured  or  simple  contract  claims,19  provided 
the  judgment  was  procured  before  the  receivership.    Judgments  ob- 


11  Spencer  v.  Smith,  201  Fed.  647. 

1*  Warren  v.  Queen  &  Co.,  240  Pa. 
154,  87  Atl.  595. 

18  Fryer  v.  Wiedemann,  148  Ky.  379, 
39  L.  R.  A.  (N.  S.)  1011,  146  S.  W. 
752. 

14  Heller  y.  National  Marine  Bank, 
89  Md.  602,  45  L.  R.  A.  438,  73  Am. 
St.  Rep.  212,  43  Atl.  800. 

W  Weaver  Power  Co.  v.  Elk  Moun- 
tain Mill  Co.,  154  N.  C.  76,  69  S.  E. 
747.    To  same  effect,  Warren  v.  King, . 
108  U.  S.  389,  27  L.  Ed.  769. 

16  Black  v.  Hobart  Trust  Co.,  64 
N.  J.  Eq.  415,  53  Atl.  826,  aff'd  65  N. 
J.  Eq.  769,  56  Atl.  1131. 

17  Manufacturers 9  Paper  Co.  v.  Al- 
len-Higgins  Co.,  154  Fed.  906. 

15  But  for  authority  holding  that 
lien  creditor  has  no  greater  equity  to 
payment,  where  the  corporation  is  in- 
solvent, than   an  unsecured   creditor, 


see  Farmers'  Loan  &  Trust  Co.  v. 
Missouri,  I.  &  N.  Ry.  Co.,  21  Fed. 
264. 

1* Merchants'  Nat.  Bank  of  Omaha 
v.  McDonald,  63  Neb.  363,  89  N.  W. 
770,  88  N.  W.  492. 

Judgments  obtained  prior  to  the 
appointment  of  a  receiver  are  entitled 
to  priority  over  claims  of  unsecured 
creditors  as  well  as  over  judgments 
rendered  after  the  appointment  of  a 
receiver,  and  also  as  to  income  not 
covered  by  the  mortgage,  as  against 
bondholders  secured  thereby.  Lubro- 
line  Oil  Co.  v.  Athens  Sav.  Bank,  104 
Ga.  376,  30  S.  E.  409. 

In  Delaware,  however,  it  is  held  that 
where  the  matter  is  not  controlled  by 
statute,  judgment  debts  are  entitled 
to  no  priority  over  simple  contract 
debts.  In  re  Lord  &  Polk  Chemical 
Co.,  7  Del.  Ch.  248,  44  Atl.  775. 
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tained  after  the  appointment  of  a  receiver,  in  an  action  commenced 
before  the  appointment,  where  not  an  enforcement  of  a  prior  lien, 
are  not  entitled  to  priority,80  since  not  a  lien,81  although  there  is 
some  confusion  as  to  the  priority  of  a  judgment  rendered  between 
the  filing  of  a  bill  for  a  receiver  and  his  appointment.88  A  judgment 
cannot  be  made  a  lien  on  realty  superior  to  other  personal  judgments 
by  filing  a  transcript  in  another  county  after  the  appointment  of  a 
receiver  and  a  transfer  of  the  realty  in  such  county  to  him  by  order 
of  court.88  A  judgment  loses  its  priority  where  it  expires  after  a 
receiver  is  appointed  and  is  not  revived.84 

Secured  debts  are  entitled  to  priority  over  unsecured  debts,88  and 
secured  liens  take  preference,  as  among  themselves,  according  to 


20  Lubroline  Oil  Co.  v.  Athens  Sav. 
Bank,  104  6a.  376,  30  S.  £.  409;  Lang 
v.  Macon  Const.  Co.,  101  Ga.  343,  28 
8.  £.  860.  But  see  First  Nat.  Bank 
of  Charlotte  v.  Iredell  Land  Co.,  60 
8.  C.  306,  38  S.  E.  613,  where  order 
granting  creditor  right  to  prosecute 
pending  suit  held  res  judicata  so  as  to 
give  judgment  priority. 

A  judgment  against  the  corpora- 
tion pending  a  receivership,  although 
rendered  in  favor  of  defendant  in  an 
action  by  the  receiver,  is  not  entitled 
to  any  priority.  Lacy  v.  Clinton 
Ldan  Ass'n,  132  N.  C.  131,  43  S.  E. 
586. 

Si  In  re  Osceola  Milling  Co.,  76  Mo. 
App.  23;  Waggy  v.  Jane  Lew  Lum- 
ber Co.,  69  W.  Va.  666,  72  S.  E.  778. 

*8  This  depends  upon  the  time  when 
the  title  or  rights  of  the  receiver 
take  effect.    See  §  5399,  infra. 

A  judgment  obtained  after  the  fil- 
ing of  a  bill  for  relief,  including  the 
appointment  of  a  receiver,  but  before 
the  appointment  of  the  receiver,  is 
entitled  to  priority.  Clinchfield  Fuel 
Co.  v.  Titus,  226  Fed.  574. 

A  judgment  recovered  after  the  fil- 
ing of  a  bill  for  the  appointment  of  a 
receiver  on  the  ground  of  insolvency, 
but  before  the  appointment  of  a  re- 
ceiver or  an  adjudication  of  insol- 
vency, is  entitled  to  priority  over  un- 


secured debts,  although  an  injunc- 
tion was  issued  prior  to  the  judgment 
restraining  the  corporation  from 
transacting  business,  since  such  in- 
junction was  not  an  adjudication 
of  insolvency.  Squire  v.  Princeton 
Lighting  Co.,  72  N.  J.  Eq.  883,  15  L. 
B.  A.  (N.  S.)  657,  68  Atl.  176,  rev  'g 
(N.  J.  Eq.),  64  Atl.  474,  and  ex- 
plaining Doane  v.  Millville  Mut.  Ma- 
rine &  Fire  Ins.  Co.,  43  N.  J.  Eq.  522, 
11  Atl.  739,  rev'd  on  other  grounds 
45  N.  J.  Eq.  274,  17  Atl.  6&5. 

After  the  appointment  of  a  receiver, 
"no  creditor  can,  by  suit  commenced 
or  judgment  recovered  after  the  com- 
mencement of  the  proceedings  to  se- 
cure the  appointment  of  a  receiver, 
secure  a  lien  upon  the  corporate  as- 
sets that  will  entitle  such  creditor  to 
priority  of  payment.' '  Clark  v.  Ba- 
corn,  116  Fed.  617,  which,  however, 
is  mere  dicta  so  far  as  fixing  the  time 
as  the  commencement  of  the  proceed- 
ings to  obtain  a  receiver. 

S3  Savings  &  Trust  Co.  of  Cleve- 
land, Ohio  v.  Bear  Valley  Irrigation 
Co.,  93  Fed.  339. 

M  Scott  v.  Waynesburg  Brewing 
Co.,  256  Pa.  158,  100  Atl.  591. 

**  Clarke- Woodward  Drug  Co.  ▼. 
Hot  Lake  Sanatorium  Co.,  88  Ore.  284, 
169  Pac.  796. 


8979 


§  5386] 


Pmvate  Cobpobations 


[Ch.63 


their  respective  priorities.86  Attachment  creditors  are  entitled  to 
priority*7  as  are  holders  of  mechanics'  liens.88  Prior  contract  liens 
cannot  be  displaced  in  favor  of  an  unsecured  creditor,  ordinarily, 
except  in  case  of  railroads  and  other  like  corporations  of  a  quasi  public 
character.89 

§  6387.  —  Attachment  or  execution  with  knowledge  of  insolvency. 

While  there  is  some  conflict  in  the  decisions,80  the  general  rule  is 
that  a  creditor,  although  with  knowledge  of  the  insolvency  of  a  cor- 
poration, may  obtain  a  prior  lien  over  other  creditors,  before  the 
appointment  of  a  receiver,  by  issuing  and  levying  an  attachment  or 
execution. 

§5388.  —Priority  of  mortgages  and  bonds  in  general.    In  the 

absence  of  special  circumstances,  claims  secured  by  mortgage  are  en- 
titled to  priority  over  unsecured  creditors,81  unless  there  is  a  statute 
to  the  contrary  **  or  there  is  an  express  agreement  to  the  contrary.88 
However,  the  preference  of  a  mortgagee  extends  only  to  the  mortgaged 
property,84  and  a  mortgage  not  recorded  until  after  the  appointment 


96  Corrigan  v.  Trenton  Delaware 
Falls  Co.,  5  N.  J.  Eq.  232. 

CTRoseboom  v.  Whittaker,  132  111. 
81,  23  N.  E.  339;  German  Looking 
Glass  Plate  Co.  v.  Asheville  Furni- 
ture &  Lumber  Co.,  126  N.  C.  888,  36 
S.  E.  19fr;  Florsheim  Bros.  Dry  Goods 
Co.  v.  Wettermark,  10  Tex.  Civ.  App. 
102,  30  S.  W.  505;  Ballin  v.  Mer- 
chants' Exch.  Bank,  89  Wis.  278,  27 
L.  B.  A.  357,  46  Am.  St.  Rep.  834,  61 
N.  W.  1118,  so  holding  under  local 
statute  although  attachment  was  with 
knowledge  of  insolvency  of  corpora- 
tion. 

MA  mechanic's  lien  has  been  held 
entitled  to  priority  although  not 
filed  until  after  the  appointment  of 
the  receiver,  and  notwithstanding  the 
corporation  was  named  as  the  owner 
of  the  property  and  no  action  was 
commenced  to  enforce  the  lien  within 
the  statutory  four  months.  Doty  v. 
Auditorium  Pier  Co.  (N.  J.  Ch.),  56 
Atl.  720. 

» Stacy  v.  McNicholas,  76  Ore.  167, 


148  Pac.  67,  144  Pac.  96,  and  see 
§5397,  infra. 

«•  See  §  3177,  supra. 

In  Tennessee,  however,  a  creditor 
obtains  no  priority  by  levying  an  ex- 
ecution after  a  positive  act  of  in- 
solvency  by  the  corporation  such  as 
a  permanent  cessation  of  business 
and  a  resolution  of  the  directors  to 
have  a  general  creditors'  bill  filed 
for  the  administration  of  its  affairs 
and  distribution  of  assets.  Memphis 
Barrel  &  Heading  Co.  v.  Ward,  99 
Tenn.  172,  63  Am.  St.  Bep.  825,  42 
S.  W.  13. 

81  Milroy  v.  Eager,  30  Fed.  544. 

88  See  §  5393  et  seq.,  infra. 

38  Debenture  bonds  sometimes  them- 
selves provide  that  they  shall  be  sub- 
ordinate to  the  claims  of  general 
creditors.  Surrender  of  bond  not 
afterwards  canceled,  for  note,  ap- 
parently to  avoid  the  priority,  is  in- 
effective. In  re  Fechheimer  Fiahel 
Co.,  212  Fed.  357. 

84  General  Elec.  Co.  v.  Canyon  City 


8980 


Ch.63] 


Receivers 


[§  5390 


of  a  receiver  is  not  entitled  to  priority.36  In  Louisiana  it  is  held  that 
a  mortgage  given  to  a  director  is  subordinate  to  a  mortgage  authorized 
on  the  same  day  by  the  directors  in  favor  of  a  creditor  who  advances 
his  money  to  the  corporation  on  the  faith  of  his  mortgage.86 

Subsequent  creditors  cannot  object  to  a  mortgage  as  a  preferred 
claim,  or  as  any  claim,  on  grounds  which  can  be  urged  only  by  the 
corporation  or  its  stockholders,  such  as  ultra  vires,  contract  between 
corporations  governed  by  the  same  directors,  etc.87 

§  6389.  Expenses  of  receivership — General  rule.  If  the  corpora- 
tion is  insolvent,  expenses  of  the  receivership  and  taxes  are  entitled 
to  priority.88  Expenses  of  the  receivership  are  not  fees  or  costs  which 
can  be  charged  against  the  unsuccessful  party  to  the  litigation  merely 
because  of  that  fact.88 

§  5380.  —  Compensation  of  receiver.  Compensation  for  the  serv- 
ices of  the  receiver  is  entitled  to  priority  as  a  part  of  the  casts,40  even 
as  against  the  mortgage  bondholders.41  But  where  a  receiver  is  ap- 
pointed for  an  insolvent  corporation,  and  thereafter  the  trustee  for 
the  bondholders  forecloses  a  mortgage  on  the  property,  and  all  the 
receiver  did  was  to  conserve  the  mortgaged  property  and  somewhat 
improve  its  condition,  and  the  mortgagee  was  not  a  party  to  and  did 
not  consent  to  the  receivership,  the  costs  and  expenses  of  the  re- 
ceivership are  payable  out  of  the  proceeds  of  the  foreclosure  sale  only 
bo  far  as  such  expenses  have  directly  benefited  the  mortgagee.48  If 
the  business  is  being  conducted  at  a  loss,  the  receiver  cannot  pay  him- 
self in  full,  as  a  creditor,  at  the  expense  of  other  creditors.48   If  a 


Ice  &  Light  Co.,  —  Tex.  Civ.  App.  — , 
136  8.  W.  78. 

85  Cheney  v.  Maumee  Cycle  Co.,  20 
Ohio  Cir.  Ct.  19. 

88  Brash  ear  v.  Alexandria  Cooper- 
age Co.,  50  La.  Ann.  587,  23  So.  540. 

87 In  re  Mechanics'  Bldg.  &  Sav. 
Ass'n,  No.  2 'e  Estate,  202  Pa.  589, 
52  Atl.  58. 

88Lippitt  v.  Thames  Loan  &  Trust 
Co.,  88  Conn.  185,  90  Atl.  369. 

••  Brock  v.  Budug,  —  Ind.  App.  — , 
119  N.  E.  491. 

*•  Deputy  v.  Delmar  Lumber  Mfg. 
Co.,  10  Del.  Ch.  101,  85  Atl.  669; 
Stacy  v.  McNicholas,  76  Ore.  167,  148 
Pac.  67, 144  Pac.  96. 


Pees  of  a  deceased  receiver  are  en- 
titled to  priority  over  everything  ex- 
cept taxes  and  necessary  current 
operating  expenses.  Linch  v.  Second 
Ave.  B.  Co.  in  City  of  New  York,  180 
N.  Y.  App.  Div.  882,  167  N.  Y.  Supp. 
34. 

41  Provident  Life  &  Trust  Co.  of 
Philadelphia  v.  Camden  &  T.  By.  Cor., 
177  Fed.  854. 

48  Central  Trust  &  Savings  Co.  v. 
Chester  County  Elec.  Co.,  9  Del.  Ch. 
247,  80  Atl.  801. 

48  Pennsylvania  Engineering  Works 
v.  New  Castle  Stamping  Co.,  259  Pa. 
378,  103  Atl.  215. 
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receiver  is  personally  liable  on  certificates  and  notes  which  he  had 
given  without  authority,  his  claim  is  not  entitled  to  priority  although 
the  proceeds  went  into  the  business.4* 

§  5381.  Sendees  of  attorney.  Claims  of  an  attorney  for  services 
rendered  the  corporation  ordinarily  are  not  entitled  to  any  priority 
unless  such  as  to  support  a  common-law  or  statutory  lien.4*  It  is 
otherwise,  however,  as  to  services  rendered  the  receiver.46 

§  6392.  Trust  funds.  Trust  funds,  so  far  as  they  can  be  traced, 
are  entitled  to  priority,47  provided  the  estate  has  been  augmented  by 
the  trust  fund.48  However,  a  trust  creditor  is  not  entitled  to  a  pref- 
erence over  general  creditors  merely  on  the  ground  of  the  nature  of 
his  claim.40  A  priority  cannot  be  claimed  on  the  ground  of  a  trust 
unless  it  is  clearly  shown  that  the  trust  property  or  its  proceeds  went 
into  a  specific  fund  or  into  a  specific  identified  piece  of  property 
which  came  to  the  hands  of  the  receiver,  and  then  the  claim  can  be 
sustained  to  that  fund  only,  and  only  to  the  extent  that  the  trust 
property  or  its  proceeds  went  into  it.*0 

§  6393.  Statutory  priorities— In  general.  The  question  of  priori- 
ties is  largely  fixed  by  statute  in  several  of  the  states.51  For  instance, 


44  Pennsylvania  Engineering  Works 
v.  New  Castle  Stamping  Co.,  259  Pa. 
378,  103  Atl.  215. 

tf  People  v.  American  Loan  &  Trust 
Co.,  70  N.  Y.  App.  Div.  579,  75  N.  Y. 
Supp.  563,  and  see  §5394,  infra. 

46  City  Bank  of  Wheeling  v.  Bryan, 
76  W.  Va.  481,  L.  B.  A.  1915  F  1219, 
86  8.  E.  8,  and  see  §  5394,  infra. 

A  claim  for  services  of  attorneys 
rendered  under  order  of  court,  in  at- 
tempting to  enforce  collection  of  a 
judgment  for  the  benefit  of  all  the 
creditors  of  an  insolvent  company  is 
entitled  to  priority  over  the  demands 
of  general  creditors.  Armstrong  v. 
Wagner's  Ex'x,  —  Ky.  — ,  45  S.  W. 
356. 

47  Michigan  8.  8.  Co.  v.  Thornton, 
136  Fed.  134;  Massey  v.  Fisher,  62 
Fed.  958;  Carley  v.  Graves,  85  Mich. 
483,  24  Am.  St.  Rep.  99,  48  N.  W. 
710;  People  v.  City  Bank,  96  N.  Y.  32. 


Compare  Bircher  v.  Walther,  163  Mo. 
461,  63  8.  W.  691. 

4»Seeley  v.  Seeley-Howe  Le  Van 
Co.,  128  Iowa  294,  103  N.  W.  961. 

49  Bank  Com'rs  v.  Security  Trust 
Co.,  70  N.  H.  536,  545,  49  Atl.  113. 

50  Empire  State  Surety  Co.  v.  Car- 
roll County,  194  Fed.  593,  604,  applied 
in  Central  Trust  Co.  of  Illinois  v. 
Chicago,  A.  &  N.  By.  Co.,  232  Fed. 
936.  See  also  Lane  v.  Washington 
Hotel  Co.,  190  Pa.  St.  230,  42  Atl.  697, 
as  to  rent  paid  by  subtenant  to  re- 
ceiver as  trust  fund  for  benefit  of 
lessor. 

M  Old  Colony  Trust  Co.  v.  Medfield 
&  M.  St.  B.  Co.,  215  Mass.-  156,  102 
N.  E.  484;  Gulf  Pipe  Line  Co.  v.  La- 
sater,  —  Tex.  Civ.  App.  — ,  193  8.  W. 
773;  Gaupel  v.  Lakeside  Sugar  Re 
fining  Co.,  —  Tex.  Civ.  App.  — ,  158 
8.  W.  1038. 

Priorities   in   case  of  a  bank  are 
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under  the  North  Carolina  statute,  a  mortgage  is  inferior  to  a  claim 
for  materials  furnished  the  corporation  5*  and  also  to  a  judgment  for 
labor  performed  for  the  corporation."  However,  in  that  state,  a  pur- 
chase money  mortgage  gives  the  mortgagee  priority  over  liens  other- 
wise given  priority  by  statute,  since  the  property  acquired  by  the 
purchase  is  an  asset  of  the  corporation  only  to  the  extent  of  the  equity 
of  redemption.54  The  Virginia  statute  gives  a  prior  lien  to  those 
furnishing  supplies  to  a  mining  or  manufacturing  company  necessary 
to  its  operation,  but  makes  the  lien  on  real  estate  subject  to  prior 
recorded  mortgages,  etc.55 

Priorities  awarded  a  claim  by  a  statute  of  a  state  where  the  services 
were  rendered  cannot  be  recognized  in  the  forum  where  the  contract 
was  made  and  the  receivership  proceedings  were  commenced  and  are 
pending,56  and  state  statutes  giving  priorities  are  not  applicable  in 
the  federal  courts,  at  least  where  some  of  the  provisions  are  such  as 
cannot  be  applicable.57 

§  5394.  —  Claims  of  laborers.    Labor  claims  58  are  often  awarded 


often  expressly  fixed  by  statute,  in- 
cluding the  priority  of  deposits.  Lip- 
pitt  v.  Thames  Loan  &  Trust  Co.,  88 
Conn.  185,  90  Atl.  369. 

The  term  "other  process"  in  a 
statute  providing  for  a  preference  in 
favor  of  a  landlord  out  of  the  chat- 
tels of  the  tenant  on  the  demised 
premises,  where  taken  by  any  execu- 
tion, attachment,  or  "other  process" 
includes  an  order  appointing  a  re- 
ceiver for  a  lessee  and  directing  the 
receiver  to  take  possession  of  the 
chattels  and  convert  them  into  money. 
Franz  Realty  Co.  v.  Welsh,  86  N.  J. 
Eq.  228,  98  Atl.  387;  Wood  v.  McCar- 
dell,  West  &  Farrell  Carriage  Co.,  49 
N.  J.  Eq.  433,  24  Atl.  228. 

In  New  York,  see  General  Corp. 
Law,  §  261. 

W  Steam  engine  and  boiler,  not 
necessary  to  keep  the  company  going, 
held  not  "materials  furnished." 
James  v.  Greenville  Lumber  Co.,  122 
N.  C.  157,  29  S.  E.  358. 

Dynamo  used  in  electric  light  and 
power   plant   held    not   "material." 


General  Elec.  Co.  v.  Morganton 
Elec.  Light  &  Power  Co.,  122  N.  C. 
599,  30  8.  E.  314. 

M  Dunavant  v.  Caldwell  &  N.  B.  Co., 
122  N.  C.  999,  29  S.  E.  837,  holding 
judgment  entitled  to  priority  al- 
though no  lien  was  filed. 

M  Humphrey  Bros.  v.  Buell-Crocker 
Lumber  Co.,  174  N.  C.  514,  93  8.  E. 
971. 

W  Fidelity  Insurance,  Trust  &  Safe- 
Deposit  Co.  v.  Boanoke  Iron  Co.,  81 
Fed.  439. 

WBank  Com'rs  v.  Security  Trust 
Co.,  70  N.  H.  536,  556,  49  Atl.  113. 

*7  Guaranty  Trust  Co.  of  New  York 
v.  Galveston  City  B.  Co.,  107  Fed.  311. 

M  Colorado.  Central  Sav.  Bank  v. 
Newton,  59  Colo.  150,  147  Pac.  690. 

Louisiana.  In  re  Pleasant  Hill 
Lumber  Co.,  126  La.  743,  52  So.  1010. 

Missouri.  In  re  Excelsior  Mfg.  Co., 
164  Mo.  316,  64  S.  W.  133;  Cunning- 
ham v.  Elm  Grove  Zinc  &  Lead  Min. 
Co.,  103  Mo.  App.  398,  76  S.  W.  487, 
construing  conflicting  statutes. 

How  York.    Biverside  Contracting 
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priority  by  statute,  and  in  many  cases  even  against  prior  liens.80 
The  questions  arising  under  such  statutes  are  mostly  as  to  whether 
the  claim  of  a  certain  corporate  officer  or  employee  is  one  for  labor 
or  whether  he  is  an  employee  within  the  meaning  of  the  term  as  used 
in  the  governing  statute.  The  wording  of  the  statutes  is  considerably 
different  in  the  several  states  which  have  such  statutes,  so  that  deci- 
sions of  one  state  are  often  of  little  or  no  value  in  another  state.  Un- 
der particular  statutes  giving  priority  to  claims  for  labor,  it  has  been 
held  that  the  statute  does  not  include  one  engaged  in  editorial  work 
on  a  newspaper,60  or  a  superintendent  of  an  iron  company,61  but  it 
has  been  held  that  the  statutes  do  include  the  work  performed  by  a 
mailing  clerk  on  a  newspaper.61  Officers  of  a  corporation  are  not 
"laborers"  or  " workmen,' '  within  priority  statutes.63  An  attorney 
employed  to  procure  options  on  property  which  the  corporation  de- 
sired to  buy,  to  be  paid  ten  dollars  a  day  and  expenses,  is  not  a  "work- 
ingman"  or  "laborer"  so  as  to  be  entitled  to  a  preference.6*  So  an 
attorney  employed  on  a  yearly  salary  is  not  entitled  to  a  preference 
under  the  Arkansas  statute  awarding  priority  to  "wages  and  salaries' 
of  laborers  and  employees."6*  Directors  are  "officers"  within  a 
statute  giving  a  preference  for  wages  to  employees  but  declaring  that 
the  word  "employee"  shall  not  include  any  officer.66  "Wages  of  a 
general  manager,  even  though  he  is  also  a  director,  are  entitled  to 
a  preference  under  a  statute  awarding  priority  to  "all  persons  doing 


Co.  v.  New  York,  218  N.  Y.  596,  Ann. 
Caa.  1918  0  1075,  113  N.  E.  564. 

North  Carolina.  Charles  8.  Riley  & 
Co.  v.  W.  T.  Sears  &  Co.,  156  N.  C. 
267,  72  8.  B.  367. 

In  Indiana,  under  the  statute,  a 
preferred  claim  for  labor  shortly  prior 
to  the  appointment  of  a  receiver  is 
not  waived  by  filing  a  mechanic's 
lien.  Citizens'  Trust  Co.  v.  National 
Equipment  &  Supply  Co.,  178  Ind.  167, 
41  L.  B.  A.  (N.  S.)  695,  98  N.  E.  865. 

*9Bexing  v.  Princeton  Window 
Glass  Co.  (Ind.  App.),  94  N.  E.  1031. 
See  also  infra,  this  section. 

Under  Iowa  statutes,  the  statutory 
priority  given  to  labor  claimants  is 
preferred  even  over  mechanics9  liens 
filed  against  the  property  before  its 
acquisition  by  the  corporation.  Haw 
v.  Burch,  110  Iowa  234,  81  N.  W.  460. 

60  Michigan    Trust    Co.    v.    Grand 


Rapids  Democrat,  113  Mich.  615,  67 
Am.  St.  Bep.  486,  71  N.  W.  1102. 

CiPullis  Bros.  Iron  Co.  v.  Boemler, 
91  Mo.  App.  85. 

«S  Michigan  Trust  Co.  v.  Grand 
Bapids  Democrat,  113  Mich.  615,  67 
Am.  St.  Bep.  486,  71  N.  W.  1102. 

65  Alexander  v.  Farrow,  151  N.  C. 
320,  66  S.  E.  209. 

District  manager  for  insolvent  in- 
surance company  held  not  an  "em- 
ployee." Perkins  v.  Barr,  126  Md. 
91,  94  Atl.  533. 

64  Gay  v.  Hudson  Biver  Elec.  Power 
Co.,  178  Fed.  499,  construing  New 
York  statute  and  reviewing  decisions 
at  length. 

65Latta  v.  Lonsdale,  107  Fed.  585, 
42  L.  B.  A.  479. 

66  In  re  Peninsula  Cut  Stone  Co.,  — 
Del.  Ch.  — ,  82  Atl.  689. 
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labor  or  service  of  whatever  character,  in  the  regular  employ  of  such 
corporation."87 

The  New  York  statute  giving  a  preference  to  "the  wages  of  the 
employees,  operatives  and  laborers"  has  been  construed  as  limited 
to  "the  particular  class  whose  claims  would  be  properly  expressed 
by  the  use  of  the  word  wages"  and  to  "subordinate  occupation  which 
is  not  very  remunerative,  of  not  much  independent  responsibility, 
but  rather  subject  to  immediate  supervision";  and  it  is  held  that 
it  does  not  embrace  the  clerical  force  nor  the  superintendent,  fore- 
men or  officers  of  the  company.68  In  New  York,  however,  in  another 
case  often  relied  on  as  establishing  a  different  rule,  it  was  held  by 
the  Court  of  Appeals  that  a  person  employed  at  a  salary  of  a  hun- 
dred dollars  a  month,  by  a  mowing  machine  company,  to  go  around 
the  country  and  set  up  machines  sold  and  also  to  sell  machines,  was 
an  "employee"  so  as  to  be  entitled  to  a  preference.68 

An  independent  contractor,  although  furnishing  labor  and  services 
of  others,  cannot  claim  a  preference  under  statutes  giving  a  pref- 
erence to  employees.78  So  the  statutes  do  not  apply  where  the  service 
was  rendered  by  a  corporation,71  nor  where  there  is  no  relation  of 
master  and  servant  or  of  principal  and  agent.7*  Statutory  preferences 
given  to  wages  due  laborers  and  employees  are  personal  and  do  not 
pass  with  an  assignment  of  the  debt,  it  is  generally  held.78 


OTBuvinger  v.  Evening  Union 
Printing  Co.,  72  N.  J.  Eq.  321,  65 
Atl.  482. 

68  In  re  Stryker,  158  N.  Y.  526, 
70  Am.  St.  Bep.  489,  53  N.  E.  525. 

Bookkeeper  not  an  employee.  Coch- 
ran v.  A.  S.  Baker  Co.,  30  N.  Y. 
Misc.  48,  61  N.  Y.  Supp.  724. 

A  general  manager  of  the  business 
is  not  an  " employee.' '  In  re  Ameri- 
can Lace  &  Fancy  Paper  Works,  30 
N.  Y.  App.  Div.  321, 51  N.  Y.  Supp.  818. 

«•  Palmer  v.  Van  Santvoord,  153  N. 
Y.  612,  38  L.  B.  A.  402,  47  N.  E.  915. 

A  salesman  has  been  held  an  "  em- 
ployee' '  with  a  preference  not  only 
for  his  weekly  salary  but  also  his 
commissions.  In  re  Luzton  &  Black 
Co.,  35  N.  Y.  App.  Div.  243,  54  N. 
Y.  Supp.  778;  In  re  Fitzgerald,  21 
N.  Y.  Misc.  226,  45  N.  Y.  Supp.  630. 
Contra,  People  v.  Remington,  45  Hun 
(N.  Y.)  329,  aff'd  109  N.  Y.  631,  16 
N.  E.  680. 


70  Anderson  Driving  Park  Ass'n  v. 
Thompson,  18  Ind.  App.  458,  48  N.  E. 
259;  Charron  v.  Hale,  25  N.  Y.  Misc. 
34,  54  N.  Y.  Supp.  411. 

A  statutory  preference  for  "labor 
performed"  refers  only  to  laborers 
employed  by  the  corporation  and  does 
not  give  a  preference  to  contractors 
employing  labor  under  a  contract  to 
place  betterments  upon  the  company's 
property.  Cox  v.  New  Bern  Lighting 
&  Fuel  Co.,  152  N.  C.  164,  67  S.  E. 
477. 

71  In  re  Barr-Dinwiddie  Printing 
&  Bookbinding  Co.  (N.  J.  Ch.),  42  Atl. 
575. 

78  In  re  Barr-Dinwiddie  Printing 
&  Bookbinding  Co.  (N.  J.  Ch.),  42  Atl. 
575. 

TOBicheson  v.  National  Bank  of 
Mena,  96  Ark.  556,  132  S.  W.  912; 
Southern  B.  Co.  y.  Bretz,  181  Ind.  504, 
104  N.  E.  19. 
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Statutes  in  some  states  giving  priority  to  labor  claims  for  six 
months  back  do  not  apply  to  earnings  prior  to  the  receivership  nor 
give  any  priority  as  to  the  corpus  of  the  property.74  Statutes  giving 
priority  to  claims  for  wages  over  all  other  debts  or  claims,  but  not 
specifically  referring  to  liens,  are  construed  as  merely  giving  priority 
over  other  unsecured  debts  and  not  as  giving  priority  over  mortgage 
or  other  liens.7*  In  New  Jersey,  the  preference  given  to  wages  takes 
priority  over  the  preference  for  rent.78 


§6395.  Postponement  of  claims  because  of  fraud.  Sometimes  a 
creditor  is  not  entitled  to  share  equally  with  other  creditors  because 
of  fraud,  and  his  claim  is  postponed  to  the  claims  of  other  creditors. 
For  instance,  it  has  been  held  that  payment  of  claims  of  directors 
who  fraudulently  endeavored  by  the  receivership  proceedings  to  de- 
prive other  creditors  of  their  just  claims  should  be  postponed  to  the 
claims  of  the  creditors  sought  to  be  defrauded.77  So  it  has  been  held 
that  where  the  bondholders  of  a  corporation  are  identical  with  its 
original  stockholders,  and  there  was  fraudulent  overvaluation  of  the 
property  transferred  by  them  to  the  corporation  for  their  capital 
stock,  the  mortgage  lien  should  oe  postponed  in  favor  of  the  general 
creditors  of  the  corporation.70  And  where  directors,  in  contracting 
debts  beyond  the  limit  fixed  by  the  charter  of  the  company,  commit, 
in  law,  a  fraud  on  creditors  who  had  no  notice  of  the  financial  con- 
dition of  the  company,  the  claims  of  the  directors  as  creditors  were 
held  to  be  properly  postponed  to  the  claims  of  other  creditors.79  So 
where  an  insolvent  corporation  bought  its  own  stock  from  a  stock- 
holder and  gave  its  note  therefor,  it  has  been  held  proper  to  postpone 
the  claim  on  the  note  to  all  other  creditors.00 

On  the  other  hand,  it  has  been  held  that  unlawful  preferences  of 


74  Security  Trust  Co.  v.  Gable  R.  Co., 
44  Ore.  370,  75  Pac.  697,  74  Pac.  919. 

76  Schmidtman  v.  Atlantic  Phos- 
phate &  Oil  Corporation,  230  Fed.  769, 
New  York  statute;  Hinkle  v.  Camden 
Safe-Deposit  &  Trust  Co.,  47  N.  J.  Eq. 
333,  21  Atl.  861.  To  same  effect,  Fitz- 
gerald v.  Meyer,  65  Mo.  App.  665; 
Salt  Lake  Lithographing  Co.  v.  Ibex 
Mine  &  Smelting  Co.,  15  Utah  445, 
49  Pac.  832. 

78  Franz  Realty  Co.  v.  Welsh,  86  N. 
J.  Eq.  228,  98  Atl.  387. 


77  Watrous  v.  Hilliard,  38  Colo.  255, 
88  Pac.  185. 

7i  Manhattan  Trust  Co.  of  New 
York  v.  Seattle  Coal  &  Iron  Co.,  16 
Wash.  499,  48  Pac.  333,  737.  See  also 
Eisenlord  v.  Oriental  Ins.  Co.  of  Jer- 
eey  City,  29  N.  J.  Eq.  437. 

79Gunther  v.  Baskett  Coal  Co.,  107 
Ky.  44,  52  S.  W.  931. 

•0  Van  Brocklin  v.  Queen  City  Print- 
ing Co.,  19  Wash.  552,  53  Pac.  822. 
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creditors,  secured  by  such  creditors  by  using  methods  forbidden  by 
statute  or  the  policy  of  the  law,  do  not  preclude  such  creditors  from 
sharing  pro  rata  with  other  creditors.11  If  directors  prefer  them- 
selves openly  and  in  good  faith,  but  the  preference  is  unlawful,  they 
do  not  lose  their  right  to  participate  pro  rata  with  other  creditors.** 
Where  a  corporate  mortgage  is  set  aside  as  fraudulent,  the  creditors 
secured  thereby  are  nevertheless  entitled  to  share  pro  rata  with 
other  creditors,  except  that  where  the  trustee  of  the  mortgage  had 
been  induced  by  the  mortgagees  to  advance  money  in  reliance  upon 
the  mortgage  he  should  be  subrogated  to  the  rights  of  the  mortgagees 
to  the  extent  required  to  pay  his  advances.1* 


§  5396.  Expenses  of  receivership,  including  operation  of  business, 
after  appointment  of  receiver— General  rule.  A  receiver  may  be 
either  a  passive  receiver  who  is  a  mere  custodian  of  the  property  or 
an  active  one  who  conducts  the  business.  In  the  former  case  the 
necessary  expenses  of  the  receivership  are  entitled  to  priority  regard-  s 
less  of  the  nature  of  the  corporation.  In  the  latter  case  the  necessary 
expenses  ordinarily  are  entitled  to  priority8*  except,  under  some 
circumstances  and  in  some  courts,  where  the  corporation  is  a  strictly 
private  corporation.*5  Generally,  where  a  court  is  operating  a  busi- 
ness through  a  receiver,  debts  contracted  for  labor,  supplies  and  other 
necessary  purposes,  after  the  appointment  of  the  receiver,  are  a  pre- 
ferred claim,  payable  first  out  of  the  net  income  and  then,  if  that  is 
not  sufficient,  out  of  the  corpus  of  the  estate  or  its  proceeds.** 

However,  this  right  to  order  the  receiver  to  operate  the  business 

SI  United    8tates    Rubber    Co.    v.  Southern  Life  &  Trust  Co.,  100  8.  C. 

American  Oak  Leather  Co.,  181  XT.  8.  12,  84  8.  E.  298.     But  see  Hand  v. 

434,  45  L.  Ed.  938,  rev  >g  96  Fed.  891.  Savannah  &  C.  R.  Co.,  17  8.  C.  219. 

MHill  v.  Standard  Tel.  Mfg.  Co.,  Virginia.    Jackson  Coal  &  Coke  Co. 

209  Pa.  231,  58  Atl.  147.  v.  Phillips  Line,  114  Va.  40,  75  8.  E. 

8S Van  Clief  v.  Melville,  80  N.  J.  681;  People's  Nat.  Bank  v.  Virginia 

Eq.  188,  83  Atl.  967.  Textile  Co.,  104  Va.  34,  7  Ann.  Cas, 

84  United  States.  Wallace  v.  Loomis,  583,  51  8.  E.  155. 

97  IT.  8.  146,  24  L.  Ed.  895;  Penn-  See    High,    Receivers     (4th    Ed.), 

sylvania  Steel  Co.  v.  New  York  City  §  394b. 

By.  Co.,  190  Fed.  609.                 *  W  See  §  5397,  infra. 

Florida.     Knickerbocker  Trust  Co.  SSCraverV.  Greer,  107  Tex.  356,  179 

v.  Green  Bay  Phosphate  Co.,  62  Fla.  8.    W.    862;    Gulf   Pipe   Line    Co.    v. 

519,  56  So.  699.  .  Lasater,  —  Tex.  Civ.  App.  — ,  193  S. 

Louisiana.    Teutonia  Bank  &  Trust  W.  773;  St.  Louis  Union  Trust  Co.  v. 

Cor.  v.  Security  Brewing  Co.,  137  La.  Texas  Southern  R.  Co.,  59  Tex.  Civ. 

1046,  69  So.  833.  App.  157,  126  8.  W.  296. 

South  Carolina.    Guimarin  &  Co.  v. 
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and  to  give  priority  to  claims  for  operating  expenses  over  prior  exist- 
ing liens,  to  the  detriment  of  bondholders  and  the  like,  is  to  be  ex- 
ercised with  the  greatest  caution,  and,  if  possible,  with  the  consent 
of  the  creditors  who  will  be  injuriously  affected  thereby.87 

Later  creditors  of  the  same  class  who  furnish  supplies  or  the  like 
to  a  receiver  are  entitled  to  share  equally  with  earlier  creditors.8* 


§  5397.  —  To  what  corporations  rule  applies.  This  rule  awarding 
priority  to  operating  expenses  is  applied  most  often  in  case  of  rail- 
road receiverships,  frequently  to  receiverships  of  other  quasi  public 
corporations,88  and  occasionally  to  the  running  of  the  business  of  a 
strictly  private  corporation.90  However,  it  is  usually  held  that  the 
rule  as  to  operating  expenses  does  not  apply,  at  least  in  its  entirety, 
in  case  of  strictly  private  corporations.81  Equity  has  no  power,  it  is 
held,  without  the  consent  of  all  lien  creditors,  to  authorize  the  re- 
ceiver of  an  insolvent  private  corporation,  whose  business  is  not  af- 
fected with  any  public  interest,  to  contract  debts  which  will  be  a 
paramount  lien  on  the  property,  for  the  purpose  of  carrying  on  its 
business,  unless  it  is  necessary  to  do  so  in  order  to  preserve  the  ex- 
istence of  the  property  or  franchises,  and  such  debts  cannot  be 
awarded  priority  over  secured  debts*88  Lienholders  who  do  not  ex- 
pressly or  impliedly  consent  cannot  be  deprived  of  their  prior  lien 
in  ease  of  such  corporations.88  It  is  sometimes  said  that  the  conduct 
of  the  business  "is  no  part  of  the  duty  of  a  receiver,"  and  hence 


•7  Wallace  v.  Loomis,  97  U.  S.  He, 
24  L.  Ed.  895. 

Win  re  J.  B.  &  J.  M.  Cornell  Co., 
201  Fed.  381. 

89  See  Ellis  v.  Vernon  Ice,  Light  & 
Water  Co.,  86  Tex.  109,  23  S.  W.  858. 

90  Knickerbocker  v.  McKindley  Coal 
&  Mining  Co\,  172  111.  535,  64  Am.  St. 
Rep.  54,  50  N.  E.  330.  See  People's 
Nat.  Bank  v.  Virginia  Textile  Co.,  104 
Va.  34,  7  Ann.  Cas.  583,  51  S.  E.  155, 
where  rale  applicable  to  quasi  public 
corporations  was  applied  without 
question  to  a  manufacturing  com- 
pany. 

91  Clint  v.  Houston  Ice  &  Brewing 
Co.,  106  Tex.  508,  169  S.  W.  411. 

Expenses  of  carrying  on  the  busi- 
ness of  a  mine  by  a  receiver  have 
been  held  entitled  to  no  priority  out 


of  the  corpus  of  the  estate  on  the 
ground  that  the  rule  does  not  apply  to 
strictly  private  companies  such  as  a 
mining  company.  Dalliba  v.  Winschell, 
11  Idaho  364,  114  Am.  St.  Bep.  267,  82 
Pac.  107;  Stacey  v.  McNicholas,  76 
Ore.  167,  148  Pac.  67,  144  Pac.  96. 

Win  re  Benwood  Brewing  Co.,  202 
Fed.  326;  Fidelity  Insurance,  Trust  & 
Safe-Deposit  Co.  v.  Roanoke  Iron  Co., 
68  Fed.  623;  Balliba  v.  Winschell,  11 
Idaho  364,  372,  114  Am.  St.  Bep.  267, 
82  Pac*.  107,  109;  United  States  Inv. 
Corporation  v.  Portland  Hospital,  40 
Ore.  523,  56  L.  B.  A.  627,  67  Pac.  194, 
64  Pac.  644. 

98  International  Trust  Co.  v.  United 
Coal  Co.,  27  Colo.  246,  83  Am.  St.  Bep. 
59,  60  Pac.  621;  United  States  Inv. 
Corporation  v.  Portland  Hospital,  40 
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operating  expenses  are  not  entitled  to  priority  as  against  vested  prior 
liens,  unless  in  case  of  an  estoppel  justly  enforcible  against  the 
owner  of  the  lien.0*  Of  course  if  the  holder  of  the  mortgage  or  other 
prior  lien  himself  obtains  a  receiver  to  operate  the  business,  or  if  he 
consents  thereto,  then  he  impliedly  consents  to  a  preference  in  favor 
of  the  operating  expenses  as  against  his  prior  lien,  so  that  the  nature 
of  the  corporation  is  immaterial.06 

§6398.  — Expenses  included  within  rule.  What  are  deemed 
operating  expenses  during  the  receivership  is  governed  by  a  different 
rule  from  the  one  applicable  to  what  constitutes  current  or  operat- 


ors 523,  56  L.  R.  A.  627,  67  Pac.  194, 
64  Pac.  644;  Seiler  v.  Union  Mfg.  Co., 
50  W.  Va.  208,  221,  40  8.  E.  547. 

A  court  of  equity  is  not  in  general 
authorized  to  empower  a  receiver  of  a 
strictly  private  corporation,  as  dis- 
tinguished from  a  quasi  public  cor- 
poration, to  incur  liabilities  in  the 
operation  of  the  property  of  the  cor- 
poration, and  to  give  such  liabilities 
priority  over  existing  lienholders  who 
are  not  parties  to  the  receivership 
proceedings  and  have  not  consented  or 
acquiesced  therein,  in  the  absence  of 
some  special  equity  in  favor  of  general 
creditors.  Knickerbocker  Trust  Co.  v. 
Green  Bay  Phosphate  Co.,  62  Fla.  519, 
56  So.  699. 

•4  Craver  v.  Greer,  107  Tex.  356,  179 
8.  W.  862.  See  also  Clint  v.  Houston 
Ice  ft  Brewing  Co.,  106  Tex.  508,  169 
S.  W.  411. 

Where  a  corporation  is  not  a  public 
service  one,  receivers'  certificates  and 
expenses  of  the  receivership  are  not 
entitled  to  priority  over  a  first  mort- 
gage, where  the  receivership  was  ob- 
tained by  a  junior  mortgagee  against 
the  objection  of  the  first  mortgagee. 
First  State  Bank  of  Hubbard  v.  Hub- 
bard Farmers'  Oil  ft  Gin  Co.,  —  Tex. 
Civ.  App.  — ,  178  S.  W.  1015. 

M  The  indebtedness  of  the  receiver, 
it  is  held  in  Texas,  ''has  no  right  of 
priority  over  the  vested  lien  of  a 
creditor  who  neither  applied  for  the 


receivership  nor  was  a  party  to  its 
procurement,  merely  because  he  is  a 
party  to  the  suit,"  in  case  of  strict'y 
private  corporations,  although  such 
indebtedness  has  priority  as  against 
a  lienholder  who  procured  the  appoint- 
ment of  a  receiver  with  power  to 
operate  the  property  or  who  was  privy' 
to  the  action  which  resulted  in  the 
appointment.  Craver  v.  Greer,  107  Tex. 
356,  179  S.  W.  862,  approved  in  Gulf 
Pipe  Line  Co.  v.  Lasater,  —  Tex.  Civ. 
App.  — ,  193  S.  W.  773. 

Bondholders  or  mortgagees  under  a 
prior  mortgage  have  priority  over  the 
expenses  of  a  receiver  appointed  in  an 
action  to  foreclose  a  junior  lien,  to 
which  action  they  were  not  made 
parties.  Houston  Ice  &  Brewing  Co. 
v.  Clint,  —  Tex.  Civ.  App.  — ,  159 
S.  W.  409.- 

In  case  of  a  strictly  private  cor- 
poration, the  power  to  prefer  operat- 
ing expenses  as  against  mortgage 
bondholders  is  adversely  affected  by 
the  -fact  that  the  receiver  was  not 
appointed  at  the  instance  of  the  bond- 
holders nor  with  their  consent  or  ac- 
quiescence, and  in  such  oases,  ordi- 
narily, the  bondholders  are  entitled 
to  priority  as  against  operating  ex- 
penses but  not  as  against  the  proper 
expenses  of  the  receivership  in  col- 
lecting and  preserving  the  property. 
Knickerbocker  Trust  Co.  v.  Green  Bay 
Phosphate  Co.,  62  Fla.  519,  56  So.  699. 
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ing  expense  prior  to  the  receivership.96  Operating  expenses,  within 
this  rule,  cover  a  very  broad  field,  at  least  in  case  of  railroad  com- 
panies.97 These  operating  expenses  which  may  be  preferred  include 
the  expense  of  necessary  repairs99  or  betterments,99  loans  for  the 
purpose  of  the  receivership,1  claims  for  rent  or  for  use  of  property 
accruing  during  the  receivership,8  claims  of  a  surety  on  a  bond  given 
by  the  receiver,8  claims  based  on  tort  for  damages  for  injuries  to  per- 
son or  property  during  the  receivership  *  attorney's  fees  for  services 


96  Compare  §5399,  infra. 

•*See  St.  Louis  Union  Trust  Co.  v. 
Texas  Southern  R.  Co.,  59  Tex.  Civ. 
App.  157,  126  S.  W.  296,  enumerating 
at  length  claims  held  to  be  proper 
operating  expenses. 

Claims  for  permanent  improvement 
of  mortgaged  property  in  the  hands 
of  receivers  do  not  take  precedence 
over  the  mortgage  debt  as  to  income 
which  the  mortgage  expressly  covers, 
even  though  the  improvements  were 
made  by  order  of  court  while  the ' 
property  was  in  the  hands  of  the  re- 
ceiver appointed  in  a  suit  by  judgment 
creditors.  Atlantic  Trust  Co.  v.  Dana, 
128  Fed.  209,  holding  also  that  the 
court  could  not  displace  the  priority 
of  the  mortgage  lien. 

••Hoover  v.  Montclair  ft  6.  L.  R. 
Co.,  29  N.  J.  Eq.  4. 

99  Miltenberger  v.  Logansport  R. 
Co.,  106  U.  S.  286,  27  L.  Ed.  117, 
building  of  additional  pieces  of  rail- 
road and  a  bridge;  Hale  v.  Nashua  ft 
L.  R.  R.,  60  N.  H.  333,  expenditures 
for  preserving  and  completing  rail- 
road; Hoover  v.  Montclair  ft  G.  L.  R. 
Co.,  29  N.  J.  Eq.  4. 

1  Hale  v.  Nashua  ft  L.  R.  R.,  60  N. 
H.  333;  Ex  parte  Carolina  Nat.  Bank, 
18  S.  C.  289;  Ellis  v.  Vernon  Ice,  Light 
ft  Water  Co.,  86  Tex.  109,  23  S.  W. 
858.  See  also  Blythe  v.  Gibbons,  141 
Ind.  332,  35  N.  E.  557. 

Otherwise  where  loan  not  authorized 
by  the  court.  Union  Trust  Co.  v.  Illi- 
nois Midland  R.  Co.,  117  U.  S.  434,  29 
L.  Ed.  963. 

ft  Thomas  v.  Western  Car  Co.,  149 


U.  S.  95,  37  L.  Ed.  663,  aff'g  36  Fed. 
808;  New  York  Security  ft  Trust  Co. 
v.  Louisville,  E.  ft  St.  L.  Consol.  R. 
Co.,  102  Fed.  382;  Link  Belt  Ma- 
chinery Co.  v.  Hughes,  174  111.  155, 
51  N.  E.  179;  Spencer  v.  World's  Co- 
lumbian Exposition,  58  HI.  App.  637, 
aff  M  163  111.  117,  45  N.  E.  250;  Peo- 
ple v.  Universal  Life  Ins.  Co.,  30  Hun 
(N.  T.)  142;  Allison,  v.  Coal  Creek  ft 
N.  R.  Coal  Co.,  87  Tenn.  60,  9  S.  W. 
226.  See  also  Lane  v.  Macon  ft  A. 
Ry.  Co.,  96  Ga.  630,  24  S.  E.  157. 
Compare  Stokes  v.  Hoffman  House  of 
New  York,  167  N.  Y.  554,  53  L.  R.  A. 
870,  60  N.  E.  667.  Contra,  see  Trades- 
man Pub.  Co.  v.  Knoxville  Car  Wheel 
Co.,  95  Tenn.  634,  670,  31  L.  R.  A. 
593,  49  Am.  St.  Rep.  943,  32  S.  W. 
1097. 

Rent  for  use  of  leased  property  dur- 
ing the  receivership  is  entitled  to  a 
priority  as  against  general  creditors. 
Prenatt  v.  Messenger  Printing  Co., 
250  Pa.  406,  95  Atl.  564. 

Where  property  is  idle  and  water  is 
not  used  by  the  receiver,  a  claim  for 
water  rent  is  not  entitled  to  priority 
over  the  mortgage  debt  as  an  expense 
of  the  receivership.  Lockport  Felt  Co. 
v.  United  Box  Board  ft  Paper  Co., 
182  Fed.  328. 

BBayliss  v.  Lafayette,  M.  ft  B.  Ry. 
Co.,  9  Biss.  90,  Fed.  Cas.  No.  1,141; 
In  re  Croton  Ins.  Co.,  2  Barb.  Ch.  (N. 
Y.)  360. 

4  Meyer  Rubber  Co.  v.  Georgetown 
ft  W.  R.  Co.,  174  Fed.  731;  Cross  ▼. 
Evans,  86  Fed.  1;  St.  Louis  South- 
western Ry.  Co.  v.  Holbrook,  73  Fed. 
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rendered  the  receiver,6  taxes,6  and  the  allowance  to  the  receiver  for 
his  services.7  But  a  claim  for  auditing*  the  books  of  the  corporation 
is  not  a  necessary  expense  entitled  to  priority.6 

§  6399.  Expenses  of  operation  of  business  before  appointment  of 
receiver — General  rule.  In  case  of  railroad  receiverships  the  prac- 
tice has  been  adopted  by  the  federal  courts,  and  followed  largely  by 
the  state  courts,  of  awarding  a  priority  to  current  expenses  of  the 
company  for  a  reasonable  time,  usually  six  months,  before  the  ap- 
pointment of  the  receiver,  as  against  the  holders  of  prior  liens — 
usually  prior  mortgages.0  This  rule,  first  announced  by  the  Supreme 
Court  of  the  United  States  in  Posdick  v.  Schall,10  has  undergone 
certain  modifications  or  limitations  in  later  decisions  of  that  court 
but  is  still,  for  the  most  part,  the  law  to-day  both  in  the  federal 
courts  and  the  state  courts.  The  questions  as  to  which  the  courts 
have  differed  are  largely  confined  to  (1)  what  are  current  expenses 
which  are  entitled  to  priority,11  (2)  whether  the  rule  is  to  be  limited  to 


112;  Mobile  &  O.  B.  Go.  v.  Davis,  62 
Hiss.  271;  Klein  v.  Jewett,  26  N.  J. 
Eq.  474;  St.  Louis  Union  Trust  Co.  v. 
Texas  Southern  B.  Co.,  59  Tez.  Civ. 
App.  157, 126  8.  W.  296.  Contra,  Green 
v.  Coast  Line  B.  Co.,  97  Ga.  15,  33  L. 
B.  A.  806,  54  Am.  St.  Bep.  379,  24  S. 
E.  814. 

•  Louisville,  E.  &  St.  L.  B.  Co.  v. 
Wilson,  138  U.  S.  501,  34  L.  Ed.  1023; 
Petersburg  Sav.  &  Ins.  Co.  v.  Della- 
torre,  70  Fed.  643;  McLane  v.  Placer- 
ville  &  S.  Val.  B.  Co.,  66  Gal.  606,  6 
Pac.  748;  Central  Trust  Co.  of  New 
York  v.  Thurman,  94  Ga.  735,  20  S.  E. 
141. 

•  Central  Trust  Co.  v.  New  York,  C. 
k  N.  B.  Co.,  110  N.  Y.  250,  1  L.  B.  A. 
260,  18  N.  E.  92. 

7  The  compensation  of  the  receiver 
is  entitled  to  priority  even  over  re- 
ceivers' certificates.  Petersburg  Sav. 
ft  Ins.  Co.  v.  Dellatorre,  70  Fed.  643. 

Receivers'  fees  are  entitled  to 
priority  as  "court  costs"  under  the 
Texas  statute.  Espuela  Land  &  Cattle 
Co.  v.  Bindle,  11  Tex.  Civ.  App.  262, 
32  S.  W.  582. 

•  Gulf  Pipe  Line  Co.  v.  Lasater, 
—  Tex.  Civ.  App.  — ,  193  S.  W.  773. 


9  United  States.  Southern  B.  Co.  v. 
Carnegie  Steel  Co.,  176  U.  S.  257,  285, 
44  L.  Ed.  458;  Virginia  &  Alabama 
Coal  Co.  v.  Central  Bailroad  &  Bank- 
ing Co.,  170  U.  8.  355,  42  L.  Ed.  1068; 
Clyde  v.  Bichmond  &  D.  B.  Co.,  56 
Fed.  539,  541. 

Arkansas.  Barstow  v.  Pine  Bluff, 
M.  &  N.  O.  By.  Co.,  57  Ark.  334,  21 
S.  W.  652. 

Iowa.  Shugart  &  Barnes  Bros.  v. 
Atlantic,  N.  &  8.  B.  Co.,  161  Iowa  351, 
143  N.  W.  90. 

New  York.  Townsend  v.  Oneonta, 
C.  &  B.  S.  B.  Co.,  88  App.  Div.  208, 
84  N.  Y.  Supp.  427. 

Texas.  Mcllhenny  v.  Binz,  80  Tex. 
1,  26  Am.  St.  Bep.  705,  13  8.  W.  655. 

Utah.  Central  Trust  Co.  of  New 
York  v.  Utah  Cent.  By.  Co.,  16  Utah 
12,  50  Pac.  813. 

Virginia.  Williamson's  Adm'r  v. 
Washington  City,  V.  M.  &  G.  S.  B. 
Co.,  33  Gratt.  624. 

Washington.  Bellingham  Bay  Im- 
provement Co.  v.  Fairhaven  &  N.  W.' 
By.  Co.,  17  Wash.  371,  49  Pac.  514. 

10  99  U.  S.  235,  25  L.  Ed.  339. 

11  See  §  5403,  infra. 
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receiverships  of  railroad  companies  or  to  receiverships  of  quasi  pub- 
lic corporations  as  a  class,1*  and  (3)  whether,  in  order  to  be  entitled 
to  a  priority  out  of  the  corpus  of  the  property  or  its  proceeds  as  dis- 
tinguished* from  the  earnings,  it  is  necessary  that  there  shall  have 
been  a  diversion  of  the  income.18  In  a  number  of  decisions,  confusion 
has  resulted  from  a  failure  to  distinguish  clearly  between  the  rule 
governing  as  to  claims  prior  to  the  receivership  and  the  rule  gov- 
erning debts  incurred  by  the  receiver.  The  decisions  of  the  federal 
courts  prior  to  1895  are  exhaustively  reviewed  in  a  valuable  decision 
by  Judge  Sanborn.14 

In  order  to  be  entitled  to  priority  over  the  mortgage  the  debt  must 
have  been  contracted  not  upon  the  personal  credit  of  the  company 
but  with  the  expectation  of  the  parties  that  it  would  be  met  out  of 
the  current  receipts  of  the  company.15  Whether  the  parties  to  the 
contract  had  in  view  only  the  personal  credit  of  the  company  is  to 
be  determined  in  each  case  by  its  special  facts,  including  the  amount 
of  the  debt  and  the  terms  of  payment.16 

Statutes,  however,  sometimes  prevent  the  operation  of  this  rule  or 
modify  it.17  This  rule  does  not  apply  in  New  Jersey,  in  case  of  in- 
solvent corporations,  where  the  matter  is  regulated  by  statute,  except 
in  so  far  as  priorities  are  awarded  by  the  governing  statute,1*  and 
in  Texas  a  somewhat  obscure  statute  provides  that  claims  existing 
against  any  corporation  at  the  time  of  the  appointment  of  a  re- 
ceiver shall  be  paid  out  of  the  earnings  of  the  receivership  "to  the 
exclusion  of  mortgage  action." 19  So,  under  statutes  in  Massachusetts, 


12  Seo  §  5401,  infra. 

13  See  §  5402,  infra. 

14 Farmers'  Loan  &  Trust  Co.  v. 
American  Waterworks  Co.,  107  Fed. 
23. 

IS  Southern  B.  Co.  v.  Carnegie  Steel 
Co.,  176  U.  S.  257,  285,  44  L.  Ed.  458; 
Penn  v.  Calhoun,  121  U.  S.  251,  30  L. 
Ed.  915. 

M  Southern  R.  Co.  v.  Carnegie  Steel 
Co.,  176  U.  S.  257,  286,  44  L.  Ed.  458. 

17  See  Alexander  v.  Mercantile  Trust 
&  Deposit  Co.,  100  Ga.  537,  28  S.  E. 
235;  Central  Trust  Co.  of  New  York 
v.  Thurman,  94  Ga.  735,  20  S.  E.  141. 

ltMassey  v.  Camden  &  T.  R.  Co., 
78  N.  J.  Eq.  539,  Ann.  Cas.  1912  B 
1246,  80  Atl.  557. 

In  New  Jersey,  the  preferences  pro- 


vided for  by  statute  are  exclusive  and 
hence  that  the  "six  months  rule" 
does  not  apply  even  in  case  of  rail- 
roads. Massey  v.  Camden  &  T.  R.  Co., 
78  N.  J.  Eq.  539,  Ann.  Cas.  1912  B 
1246,  80  Atl.  557. 

19  See  First  Nat.  Bank  of  Houston 
v.  J.  I.  Campbell  Co.,  104  Tex.  457, 
140  S.  W.  430,  aff'g  —  Tex.  Civ. 
App.  — ,  133  S.  W.  311,  holding  ven- 
dor '8  lien  a  mortgage  within  said  stat- 
ute and  also  construing  words  "mort- 
gage action." 

The  Texas  statute  awarding  priority 
to  all  claims  existing  against  any  cor- 
poration at  the  time  of  the  appoint- 
ment of  a  receiver,  out  of  the 
earnings  of  the  receivership,  "to  the 
exclusion  of  mortgage  action,"  is  con- 
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operating  expenses  have  no  preference  over  secured  debts  except  as 
provided  for  therein.*0  „ 

It  is  not  necessary  that  the  payment  of  such  claims  be  made  a  con- 
dition of  the  appointment  of  a  receiver.*1  Oftentimes,  however,  such 
a  condition  is  imposed,  although  the  court  cannot,  as  a  condition  of 
appointing  a  receiver,  require  the  payment  of  any  and  all  claims  as 
a  preference  as  against  secured  debts,  but  only  such  claims  as  it  is 
equitable  should  be  so  paid.** 

The  priority  of  claims  prior  to  the  appointment  of  a  receiver  for 
a  railroad  company  extends  not  only  to  the  earnings  of  the  mortgagor 
company  before  the  receivership,  but  also  to  the  net  earnings  of  the 
receivership  itself;  and  this  is  so  although  the  mortgage  by  its  terms 
covers  the  net  income  from  operation.*8  An  order  made  in  the  ap- 
pointment of  receivers,  or  in  the  consolidation  of  causes,  which  au- 
thorizes, but  does  not  direct  or  order,  receivers  to  pay  certain  classes 
of  claims,  does  not  adjudge  that  claims  within  these  classes  which 
the  receivers  did  not  pay  under  the  order  are  entitled  to  preference 
in  payment,  either  out  of  the  income  or  out  of  the  corpus  of  the 
property  over  the  claims  of  bondholders  secured  by  the  prior  mort- 
gage.*4 

This  priority  properly  includes  interest  up  to  the  time  of  pay- 
ment,*5 where  the  fund  is  sufficient  to  pay  all  such  claims  in  full 
with  interest*8 

A  preference  may  be  denied  because  of  delay  in  filing  the  claim.*7 


§  5400.  —  Rule  as  limited  to  priority  over  mortgage  creditors  or 
other  secured  claims.  This  rule  is  almost  always  applied  as  between 
general  unsecured  creditors  on  the  one  side  and  bondholders  or 
mortgagees  on  the  other  side.  In  a  federal  case  it  was  held  that  the 
rule  does  not  apply  to  authorize  a  priority  as  against  other  unse- 


strued  as  referring  to  the  suit  of  the 
person  who  instituted  action  on  a 
mortgage,  so  as  to  give  priority  only 
over  the  liens  of  pontiff  who 
initiated  the  receivership  proceedings. 
Gulf  Pipe  Line  Co.  v.  Lasater,  —  Tex. 
Civ.  App.  — ,  193  S.  W.  773. 

»01d  Colony  Trust  Co.  v.  Medfield 
&  M.  St.  R.  Co.,  215  Mass.  156,  102 
N.  E.  484. 

» Blair  v.  St.  Louis,  H.  &  K  B. 
Co.,  22  Fed.  471. 

M  Blair  v.  St.  Louis,  H.  &  K.  B. 
Co.,  22  Fed.  471. 


*8  Texas  Co.  v.  International  &  G. 
N.  By.  Co.,  237  Fed.  921. 

24  Chicago  &  A.  B,  Co.  v.  United 
States  &  Mexican  Trust  Co.,  225  Fed. 
940. 

8*  Texas  Co.  v.  International  &  G. 
N.  By.  Co.,  250  Fed.  742,  holding  that 
it  was  immaterial  that  corporation 
was  in  sol  vert. 

«6  Pennsylvania  Steel  Co.  v.  New 
York  City  By.  Co.,  216  Fed.  458. 

*7Fordyce  v.  Omaha,  K.  C.  &  E. 
B.  B.,  145  Fed.  544. 
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V 

cured  creditors,  nor  authorize  a  priority  of  one  operating  expense  as 
against  another ;  *•  but  the  contrary  is  expressly  held  in  a  later  fed- 
eral case89  and  priorities  of  such  claims  over  other  unsecured  cred- 
itors have  been  recognized  in  other  cases  in  the  state  courts.30 

§  6401.  — Bute  as  limited  to  railroad  or  to  quasi  public  corpora- 
tions.  This  rule  as  to  the  power  to  award  priority  to  current  ex- 
penses incurred  a  reasonable  time  before  the  receivership,  as  against 
prior  liens,  is  applied  most  often  in  case  of  commercial  railroad  re- 
ceiverships. At  the  same  time  it  has  often  been  applied,  sometimes 
over  objection  on  the  ground  that  the  rule  applies  only  to  railroad 
receiverships  and  sometimes  without  in  any  way  noticing  the  kind 
of  corporation  involved,  to  receiverships  of  street  railroad  compa- 
nies,81 water  companies,88  irrigation  companies,88  gas  and  electric  light 
companies,84  telegraph  and  telephone  companies,88  and  a  heating 
company  which  was  a  quasi  public  corporation.86  In  fact,  while  there 


^Wl^helan  v.  Enterprise  Transp.  Co., 
175  Fed.  212. 

39  Pennsylvania*  Steel  Co.  v.  New 
York  City  By.  Co.,  208  Fed.  168,  and 
see  8.  c,  216  Fed.  458,  471. 

Thus,  claims  for  operating  supplies 
incurred  within  a  reasonable  time  be- 
fore the  receivership  are  entitled  to 
priority  over  claims  for  construction 
or  for  rentals.  Pennsylvania  Steel  Co. 
v.  New  York  City  By.  Co.,  208  Fed. 
168. 

In  such  cases,  to  entitle  a  claim  to 
priority,  it  need  not  be  affirmatively 
shown  that  the  claimant  did  not  rely 
on  the  personal  credit  of  the  pur- 
chasing company  but  instead  parted 
with  his  goods  in  the  expectation  that, 
in  the  event  of  failure  of  the  com- 
pany, he  would  be  paid  for  them  out 
of  the  unmortgaged  assets.  Penn- 
sylvania Steel  Co.  v.  New  York  City 
By.  Co.,  208  Fed.  168. 

W  See  First  Nat.  Bank  of  Houston 
▼.  Campbell,  —  Tex.  Civ.  App.  — ,  198 
S.  W.  197. 

•1  Pennsylvania  Steel  Co.  v.  New 
York  City  By.  Co.,  216  Fed.  458; 
Cambria  Iron  Co.  v.  Union  Trust  Co., 
154  Ind.  291,  48  L.  B.  A.  41,  56  N.  E. 


665,  55  N.  £.  745.  See  also  Old 
Colony  Trust  Co.  v.  Medneld  6  M.  St. 
B.  Co.,  215  Mass.  156,*  102  N.  £.  484. 

33 Citizens'  Trust  Co.  v.  National 
Equipment  &  Supply  Co.,  178  Ind.  167, 
41  L.  B.  A.  (N.  S.)  695,  98  N.  E. 
865;  Ellis  v.  Vernon  Ice,  Light  & 
Water  Co.,  86  Tex.  109,  23  S.  W.  858. 

•3  Atlantic  Trust  Co.  v.  Woodbridge 
Canal  &  Irrigation  Co.,  79  Fed.  39; 
First  Nat.  Bank  of  Houston  v.  Camp- 
bell, —  Tex.  Civ.  App.  — ,  193  8.  W. 
197,  at  least  as  to  supplies  necessary 
to  keep  it  a  going  concern  and  as 
against  unsecured  creditors  and  as  to 
funds  earned  prior  to  the  receivership 
and  in  the  hands  of  the  receiver. 

34  Illinois  Trust  &  Savings  Bank  v. 
Ottumwa  Elec.  By.,  89  Fed.  235;  Citi- 
zens '  Trust  Co.  v.  National  Equipment 
Ss  Supply  Co.,  178  Ind.  167,  41  L.  B.  A. 
(N.  S.)  695,  98  N.  E.  865.  Contra, 
Hunt  v.  Memphis  Gaslight  Co.,  95 
Tenn.  136,  31  S.  W.  1006. 

WKeelyn  v.  Carolina  Mut.  Tele- 
phone &  Telegraph  Co.,  90  Fed.  29. 

36  Homer  v.  Baltimore  Befrigerating 
&  Heating  Co.,  117  Md.  411,  84  Atl. 
176. 
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is  some  dicta  confining  the  rule  to  railroad  receiverships,  it  has  never 
been  actually  decided  that  the  rule  does  not  apply  equally  well  to 
receiverships  of  other  quasi  public  corporations  except  in  one  or  two 
isolated  cases.37 

Conceding  that  the  rule  applies  to  receiverships  of  quasi  public 
corporations,  does  it  also  apply  to  receiverships  of  strictly  private 
corporations  f  It  is  generally  held  that  the  rule  authorizing  an 
award  of  priority  to  certain  claims  arising  prior  to  the  receivership, 
even  as  against  the  lien  of  a  prior  mortgage,  does  not  apply  to  receiver- 
ships of  strictly  private  corporations,86  such  as  manufacturing 80  and 
mining40  companies.  On  the  other  hand,  the  rule  in  railroad  cases 
is  held  applicable  to  strictly  private  corporations  in  Alabama41  and 
Mississippi **  at  least  so  far  as  labor  claims  are  concerned.48  And  it 
would  seem  that  in  Virginia  the  tendency  is  to  put  priorities  in  case 
of  a  receivership  of  a  strictly  private  corporation  on  the  same  basis 
as  in  case  of  receiverships  of  quasi  public  corporations.44 


§  5402.  —  Rule  as  affected  by  diversion  of  income.    So  far  as  the 
right  to  priority  out  of  earnings  is  concerned,  the  rule  as  to  diver- 


•7  See  Hunt  v.  Memphis  Gaslight 
Co.,  95  Tenn.  136,  31  S.  W.  1006,  ap- 
parently limiting  the  role  to  railroads. 

•»  Spencer  v.  Taylor  Greek  Ditch 
Co.,  194  Fed.  635;  Stacy  v.  Mc- 
Nicholas,  76  Ore.  167,  148  Pac.  67, 144 
Pae.  96. 

That  the  rule  as  to  priority  of 
claims  for  supplies  furnished  to  keep 
a  corporation  a  going  concern,  al- 
though conceded  to  be  applicable  only 
to  railroad  companies,  may  be  applied 
to  other  companies  where  the  receiver 
was  appointed  at  the  instance  of  the 
bondholders  on  the  express  condition 
that  such  claims  should  be  given 
priority,  see  Manhattan  Trust  Co.  of 
New  York  v.  Seattle  Coal  &  Iron  Co., 
16  Wash.  499,  48  Pac.  333,  737. 

» Seventh  Nat.  Bank  of  Philadel- 
phia v.  Shenandoah  Iron  Co.,  35  Fed. 
436;  Cowan  v.  Pennsylvania  Plate 
Glass  Co.,  184  Pa.  1,  38  Atl.  1075.  But 
see  Cors  &  Wegener  v.  Ballard  Iron 
Works,  41  Wash.  390,  83  Pac.  900, 
where  objection  not  urged  nor  referred 
to. 


40Snively  v.  Loomis  Coal  Co.,  69 
Fed.  204;  Merriam  v.  Victory  Placer 
Min.  Co.,  37  Ore.  321,  332,  60  Pae. 
997,  58  Pac.  37,  56  Pac.  75. 

The  rule  does  not  apply  to  a  coal 
and  iron  company  which  operates  a 
short  railroad  line  in  connection  with 
its  mines.  Manhattan  Trust  Co.  of 
New  York  v.  Seattle  Coal  &  Iron  Co., 
19  Wash.  493,  53  Pac.  951. 

41  Drennen  &  Co.  v.  Mercantile 
Trust  &  Deposit  Co.,  115  Ala.  592, 
39  L.  B.  A.  623,  67  Am.  St.  Bep.  72, 
23  So.  164,  overruling  Merchants1 
Bank  of  Atlanta  v.  Moore,  106  Ala. 
646,  17  So.  705;  Lehman  Bros.  v.  Tal- 
lassee  Mfg.  Co.,  64  Ala.  567. 

4*Le  Hote  v.  Boyet,  85  Miss.  636, 
3  Ann.  Cas.  705,  38  So.  1. 

49  George  v.  Pigford,  97  Miss.  332, 
52  So.  796,  denying  priority  to  claim 
for  feed  for  oxen  on  ground  that  in 
case  of  strictly  private  corporations 
priority  extended  only  to  labor  claims. 

44  See  Peoples  Nat.  Bank  v.  Vir- 
ginia Textile  Co.,  104  Va.  34,  7  Ann. 
Cas.  583,  51  S.  E.  155,  which,  however, 
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sion  of  income  has  no  application.  It  is  only  where  the  earnings  are 
insufficient  to  pay  the  claims  entitled  to  a  preference,  that  the  rule 
applies.  In  regard  to  priorities  out  of  the  corpus  of  the  property, 
as  against  bondholders,  mortgagees  or  other  liens,  the  rule  is  now 
settled  in  the  federal  courts,  since  the  decision  of  the  Supreme  Court 
in  the  Gregg  case  in  1905*,**  that  such  claims  are  not  entitled  to  pri- 
ority out  of  the  corpus  unless  there  has  been  a  diversion  of  income, 
in  the  absence  of  any  special  circumstances  other  than  the  use  of  the 
property  by  the  receiver,  thereby  in  effect  overruling  a  considerable 
number  of  federal  decisions  which  had  established  what  was  known 
as  the  "going  concern "  rule  which  authorized  a  priority  where  the 
supplies  were  necessary  to  keep  the  company  a  going  concern.46  In 
that  case,  which  was  one  for  cross-ties  furnished  a  railroad  and  es- 
sential to  the  replacement  of  ties  decayed  in  the  current  operation 
of  the  railroad,  the  court,  as  more  fully  appears  from  the  dissenting 
opinion  of  Justice  McEenna  which  was  concurred  in  by  Justice  Har- 
lan and  Justice  White,  based  its  decision  on  the  fact  that  there  was 
no  diversion  of  income  and  no  special  equities,  and  distinguished  the 
Miltenberger  case  47  as  awarding  a  priority  on  the  theory  that  pay- 
ment for  the  supplies  was  necessary  "to  the  business  of  the  road" 
as  distinguished  from  a  necessity  for  the  supplies  for  the  "preserva- 
tion of  the  road."4*  It  follows  from  that  decision,  adopted  by  later 
cases  in  the  inferior  federal  courts,40  that,  in  order  to  be  entitled  to 
a  priority  in  the  federal  courts,  out  of  the  corpus,  there  must  l>e 
either   (1)   a  diversion  of  income,  6r   (2)   payment  therefor  must 


involved  debts  incurred  by  a  receiver 
but  which  made  no  reference  to  the 
fact  that  the  corporation  was  not  a 
quasi  public  corporation. 

46  Gregg  v.  Metropolitan  Trust  Co., 
197  U.  8.  183,  49  L.  Ed.  717.  The 
court,  in  its  opinion,  not  only  dis- 
tinguishes between  supplies  necessary 
for  the  preservation  of  the  road  and 
payments  necessary  to  the  business  of  x 
the  road,  but  also  decisions  where" 
there  was  a  diversion  of  earnings  or 
where  the  question  involved  was  the 
claim  against  surplus  earnings  rather 
than  the  corpus  of  the  estate.     ' 

48  Virginia  &  Alabama  Coat  Co.  v. 
Central  Railroad  &  Banking  Co.,  170 
U.  S.  355,  42  L.  Ed.  1068;  Cleve'and, 
C.    &    8.    By.    Co.    v.    Knickerbocker 


Trust  Co.  of  New  York,  86  Fed.  73,  77; 
New  York  Guaranty  &  Indemnity  Co. 
v.  Tacoma  Bailway  &  Motor  Co.,  83 
Fed.  365,  367;  Blair  v.  St.  Louis,  H.  ft 
K.  By.  Co.,  22  Fed.  769. 

For  other  decisions  upholding  this 
"going  concern"  rule,  see  note  in 
2  L.  B.  A.  (N.  8.)  1013,  1021. 

4ff  Miltenberger  v.  Logansport  B. 
Co.,  106  U.  S.  286,  27  L.  Ed.  117. 

48  For  criticism  of  this  distinction, 
said  to  be  questionable,  see  dissenting 
opinion  of  Justice  McKenna. 

4*UniJed  States  &  .Mexican  Trust 
Co.  v.  Beaty,  240  Fed^592;  Crane  Co. 
v.  Fidelity  Trust  Co.,  238  Fed.  693; 
Martin  Metal  Mfg.  Co.  v.  United 
States  &  Mexican  Trust  Co.,  225  Fed. 
961;   Chicago  &  A.  B.  Co.  v.  United 
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be  necessary  to  the  business  of  the  road,  or  (3)  there  must  be  special 
equities.  The  fact  that  some  of  the  supplies  were  on  hand  and  un- 
used at  the  time  the  receiver  was  appointed  gives  the  claimants  no 
priority  out  of  the  corpus  where  there  has  been  no  diversion  of  in- 
come and  payment  for  the  supplies  was  not  necessary  to  continue 
the  business  of  the  company.60  So  the  rule  is  not  changed  by  the  fact 
that  the  receiver  paid  other  like  claims  incurred  within  the  same 
period  of  time  before  the  receivership.61 

In  the  state  courts,  this  rule  that  there  can  be  no  preference  out  of 
the  corpus  unless  there  has  been  a  diversion  of  income  has  generally  68 


States  ft  Mexican  Trust  Co.,  225  Fed. 
940,  945;  Loveland  ft  Hinyan  Co.  v. 
Blair,  222  Fed.  207;  Moore  v.  Donahoo, 
217  Fed.  177;  Carbon  Fuel  Co.  v.  Chi- 
cago, C.  ft  L.  R.  Co.,  202  Fed.  172; 
Central  Trust  Co.  of  New  York  v. 
Colorado  Railway,  Light  ft  Power  Co., 
200  Fed.  85,  91. 

If  a  public  service  corporation  di- 
verts its  income  from  the  payment  of 
the  current  expenses  to  the  improve- 
ment of  the  mortgaged  property,  or 
otherwise  for  the  benefit  of  the  mort- 
gagee, so  that  the  current  expenses  re- 
main unpaid  when  the  receiver  is  ap- 
pointed, the  court  may,  out  of  the  in- 
come accruing  during  the  receivership, 
apply  to  the  unpaid  claims  for  current 
expenses,  accruing  within  a  reason- 
able time  before  the  receivership,  the 
amount  so  diverted,  at  least  to  those 
unpaid  claims  supported  by  strong 
equitable  considerations,  such  as  those 
of  laborers  and  operatives,  uncon- 
nected with  the  management  and  con- 
trol of  the  company;  the  effect  being 
to  prefer  such  claims  over  the  mort- 
gage and  bonded  debt.  Title  Insur- 
ance ft  Trust  Co.  v.  Home  Tel.  Co.  of 
Puget  Sound,  200  Fed.  263. 

In  Moore  v.  Donahoo,  217  Fed.  177, 
183,  it  is  said  that  the  distinction  "is 
between  the  necessity  for  past  sup- 
plies and  the  necessity  of  present 
payment  tnerefor." 

It  is  immaterial  that  the  claimant 
expected  his  claim  would  be  paid  out 


of  the  current  earnings.  Martin  Metal 
Mfg.  Co.  v.  United  States  ft  Mexican 
Trust  Co.,  225  Fed.  961. 

In  the  absence  of  a  diversion  of  in- 
come or  special  circumstances,  the 
claims  of  bondholders  are  en  titled,  to  a 
preference  out  of  the  corpus  of  the  ' 
estate  as  against  unpaid  current  ex- 
penses "although  when  the  mortgage 
was  made  and  recorded  the  railroad 
was  not  built  and  the  mortgage  dis- 
closed the  fact  that  it  was  made  to 
raise  the  money  to  build  it. ' '  Chicago 
ft  A.  R.  Co.  v.  United  States  ft  Mexi- 
can Trust  Co.,  225  Fed.  940,  947. 

50  Carbon  Fuel  Co.  v.  Chicago,  0.  & 
L.  R.  Co.,  202  Fed.  172. 

In  another  federal  case,  however,  it 
was  held  that  coal  furnished  to  a  rail- 
road corporation  before  the  appoint- 
ment of  a  receiver  for  the  company 
and  used  by  the  receiver  in  running 
trains  is  entitled  to  a  priority  out  of 
the  corpus  although  there  has  been  no 
diversion  of  income,  but  it  is  other- 
wise as  to  coal  used  by  the  railroad 
company  prior  to  the  appointment  of  a 
receiver  and  not  paid  for.  United 
States  ft  Mexican  Trust  Co.  v.  Beaty, 
240  Fed.  592.  . 

51Tay1or  v.  Delaware  ft  B.  R.  Co.. 
213  Fed.  622.  . 

68  Alabama.  Pickering  v.  Town  send, 
118  Ala.  351  i  361,  23  So.  703;  Dren- 
nen  v.  Mercantile  Trust  ft  Deposit  Co., 
115  Ala.  592,  39  L.  R.  A.  625,  67  Am. 
St.  Rep.  72,  23  So.  164. 
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been  adhered  to,  although  in  Washington  the  "going  concern* '  rule 
has  been  adopted.68 

Now,  conceding  the  diversion  of  income  is  the  only  ground  for  a 
preference  out  of  the  corpus  in  a  particular  case,  the  question  arises 
as  to  what  constitutes  a  diversion  of  income.  First,  there  is  no  diver- 
sion unless  it  is  shown  that  payments  were  made  from  the  current 
earnings  of  the  company.6*  Second,  there  is  a  diversion  where  earn- 
ings are  paid  out  for  substantial  improvements  of  the  property  u  or 
to  purchase  equipment68  or  to  pay  a  part  of  the  principal  of  the 
mortgage  debt.67  Payment  of  the  expenses  of  the  receivership  is  not 
a  diversion.58  So  payment  of  taxes  by  the  receiver  out  of  the  net 
income  ordinarily  is  not  a  diversion  of  income.69  Payment  of  interest 
on  a  mortgage  debt  generally  constitutes  a  diversion,60  although  un- 


ArkaasM.  Martin  v.  Blytheville 
Water  Co.,  115  Ark.  230,  170  8.  W. 
1019. 

Connecticut.  Mersick  v.  Hartford 
ft  W.  H.  Sorse  E.  Co.,  76  Conn.  11,  100 
Am.  St.  Sep.  977,  55  Atl.  664. 

MfflKNUt  Lincoln  Trust  Co*,  v.  Mis- 
souri Water,  Light  ft  Traction  Co., 
151  Mo.  App.  322,  131  S.  W.  889. 
;  Tennessee.  Hunt  v.  Memphis  Gas- 
light Co.,  95  Tenn.  136,  31  8.  W. 
1006. 

Statutory  reiteration  of  rule,  see 
Ellis  v.  Vernon  Ice,  Light  ft  Water 
Co.,  4  Tex.  Civ.  App.  66,  23  8.  W.  856, 
aff'd  86  Tex.  109,  23  8.  W.  858.  See 
also  General  Elec.  Co.  v.  Canyon  City 
Ice  ft  Light  Co.,  —  Tex.  Civ.  App.  — , 
136  S.  W.  78. 

M  Bellingham  Bay  Improvement  Co. 
v.  Fairhaven  ft  N.  W.  By.  Co.,  17 
Wash.  371,  49  Pac.  514. 

**  Central  Trust  Co.  of  New  York  v. 
East  Tennessee,  V.  ft  G.  B.  Co.,  80 
Fed.  024;  Cambria  Iron  Co.  v.  Union 
Trust  Co.,  154  Ind.  291,  48  L.  B,  A. 
41,  55  N.  E.  745,  56  N.  E.  665. 

W  Burnham  v.  Bownn,  111  U.  8.  776, 
28  L.  Ed.  596;  Union  Trust  Co.  v. 
Souther,  107  U.  S.  591,  27  L.  Ed.  488; 
Southern  By.  Co.  v.  American  Brake 
Co.,  76  Fed.  502. 

M  Gregg  v.  Mercantile  Trust  Co., 
109  Fed.  220;  Williamson's  Adm'r  v. 


Washington  City,  V.  M.  ft  G.  8.  B. 
Co.,  33  Gratt.  (Va.)  624. 

ft7  8hugart  ft  Barnes  Bros.  v.  At- 
lantic, N.  ft  8.  B.  Co.,  161  Iowa  351, 
143  N.  W.  90. 

UBuhlender  v.  Chesapeake,  O.  ft 
8.  W.  B.  Co.,  91  Fed.  5. 

Bule  applied  to  rent  paid  by  railroad 
receivers  on  a  lease  of  another  road. 
Fordyce  v.  Omaha,  K.  C.  ft  E.  B.  B., 
145  Fed.  544. 

59  Texas  Co.  v.  International  ft  G. 
N.  By.  Co.,  237  Fed.  921* 

The  Texas  statute  gives  claims 
against  the  corporation  prior  to  the 
receivership  a  priority  over  the  mort- 
gage so  far  as  the  earnings  while  in 
the  hands  of  the  receiver  are  con- 
cerned, and  thereunder  if  the  earnings 
have  been  diverted  to  purposes  bene- 
ficial to  the  mortgagees  the  earnings 
fund  should  be  reimbursed  from  the 
corpus  of  the  estate.  Bule  applied  to 
payment  of  taxes  from  the  earnings, 
where  such  taxes  were  a  lien  on  the 
corpus  of  the  property  but  not  on  the 
earnings.  Bandolph  v.  Farmers'  Loan 
ft  Trust  Co.,  91  Tex.  605,  612,  44  8.  W. 
70,  also  deciding  as  to  reimbursement 
of  fund  for  insurance  premiums  paid 
and  payment  of  interest  on  first  mort- 
gage bonds. 

60  Southern  B.  Co.  v.  Carnegie  Steel 
Co.,  176  U.  8.  257,  44  L.  Ed.  458,  aff'g 
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der  some  circumstances  such  a  payment  is  not  a  diversion.61  Of 
course,  claimants  who  themselves  obtain  orders  for  the  payment  of 
interest  cannot  afterwards  object  that  such  payments  constitute  an 
improper  diversion  of  the  income.82 

Diversions  of  earnings  prior  to  the  creation  of  the  debts  sought 
to  be  enforced  as  equitable  liens  are  not  available  to  sustain  the  claim 
of  preference,68  but  the  diversion  may  be  after  the  appointment  of 
the  receiver  as  well  as  before,64  and  ordinarily  it  is  immaterial 
whether  the  claims  sought  to  be  preferred  became  due  before  or  after 
the  diversion,  where  there  has  actually  been  a  diversion.66 

§  5403.  —  Claims  entitled  to  priority  within  rule.  The  court  can- 
not displace  vested  contract  liens  except  in  favor  of  what  are  called 
current  or  operating  expenses,  so  far  as  debts  incurred  before  the 
receivership  are  concerned,66  except  where  otherwise  provided  by 
statute  w  or  by  the  express  terms  of  the  mortgage  or  other  prior  con- 
tract lien.66  There  has  been  a  considerable  conflict  of  opinion,  how- 
ever, especially  in  the  federal  courts,  as  to  what  expenses,  prior  to 


76  Fed.  492;  Finance  Co.  of  Pennsyl- 
vania v.  Charleston,  C.  &  C.  B,  Co.,  52 
Fed.  524,  49  Fed.  693,  48  Fed.  188; 
McDhenny  v.  Binz,  80  Tex.  1,  26  Am. 
St.  Bep.  705,  13  S.  W.  655;  Addison 
v.  Lewis,  75  Va.  701;  Williamson's 
Adm'r  v.  Washington  City,  V.  M.  & 
G.  8.  B.  Co.,  83  Gratt.  (Va.)  624. 

If  a  second  mortgage  is  foreclosed, 
it  seems  that  net  earnings  should  not 
be  diverted  to  pay  interest  on  first 
mortgage  bonds,  to  prevent  a  default 
under  the  first  mortgage,  as  against 
claims  for  operating  supplies.  Texas 
Co.  v.  International  &  G.  N.  By.  Co., 

237  Fed.  921. 

61  Crane  Co.  v.  Fidelity  Trust  Co., 

238  Fed.  693;  Central  Trust  Co.  of 
New  York  v.  East  Tennessee,  V.  & 
G.  B.  Co.,  80  Fed.  624;  Knickerbocker 
Trust  Co.  v.  Green  Bay  Phoaphate  Co., 
62  Fla.  519,  56  So.  699;  Farmers'  Loan 
&  Trust  Co.  v.  Fidelity  Insurance  & 
Safe-Deposit  Co.  (Tex.  Civ.  App.),  41 
S.  W.  113, 

The  giving  of  a  credit  of  eight 
months,  on  selling  railroad  rails,  in- 
dicates an  intention  that  interest  on 


the  bonds  would  be  paid,  so  that  such 
payment  is  not  a  diversion.  Bound  v. 
South  Carolina  By.  Co.,  58  Fed.  473, 
rev'g  47  Fed.  80. 

tSBuhlender  v.  Chesapeake,  O.  &  S. 
W.  B.  Co.,  91  Fed.  5. 

68  Fordyce  v.  Omaha,  K.  C.  k  E.  B. 
B.,  145  Fed.  544. 

MBurnham  v.  Bowen,  111  U.  S.  776, 
28  L.  Ed.  596;  Thomas  v.  Peoria  &  B. 
I.  By.  Co.,  36  Fed.  808. 

6*  Moore  v.  Donahoo,  217  Fed.  177, 
185. 

6«  Central  Trust  Co.  of  New  York  v. 
Colorado  Railway,  Light  &  Power  Co., 
200  Fed.  85,  91;  Spencer  v.  Taylor 
Creek  Ditch  Co.,  194  Fed.  635;  Mer- 
chants' Loan  &  Trust  Co.  v.  Chicago 
Bys.  Co.,  158  Fed.  923,  rev'g  on  other 
grounds  158  Fed.  913;  Bodger  Ballast 
Car  Co.  v.  Omaha,  K.  C.  &  E.  B.  Co., 
154  Fed.  629. 

See  also  High,  Beceivers  (4th  Ed.), 
§  394h. 

67  See  §  5393  et  seq.,  supra. 

68  See  Reynolds  &  Reynolds  Co.  v. 
Eacock,  27  Ind.  App.  459,  61  N.  E. 
732. 
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the  receivership,  are  to  be  deemed  current  or  operating  expenses  en- 
titled to  priority.6^  Without  attempting  to  cite  every  case  dealing 
on  this  subject,  it  may  be  said  that  the  tendency  of  the  courts  is  to 
limit  the  expenses  entitled  to  priority  as  declared  by  the  earlier 
decisions.  Later  decisions  of  the  federal  courts,  concurred  in  by  the 
state  courts,  limit  the  broad  language  of  the  leading  case  of  Fosdick 
v.  Schall70  extending  the  preference  to  "necessary  operating  and 
managing  expenses,  proper  equipment,  and  useful  improvements/3 
so  as  to  exclude,  inter  alia,  debts  for  original  construction  71  and  for 


*•  For  an  able  and  extensive  review 
of  the  authorities  on  this  question  by 
Judge  Sanborn,  see  Illinois  Trust  & 
Savings  Bank  v.  Doud,  105  Fed.  123, 
136-150,  52  L.  B.  A.  481. 

What  constitutes  operating  supplies 
furnished  to  a  street  railroad,  see 
Pennsylvania  Steel  Co,  v.  New  York 
City  By.  Co.,  229  Fed.  465. 

70  99  U.  S.  235,  252,  25  L.  Ed.  339. 
Equitable  liens  cannot  be  awarded 

priority  over  a  prior  mortgage  where 
the  claims  did  not  occur  within  six 
months,  were  not  for  operating  ex- 
penses, and  there  was  no  diversion  of 
income.  Continental  &  Commercial 
Trust  &  Savings  Bank  v.  North  Platte 
Valley  Irrigation  Co.,  219  Fed.  438. 

71  Lackawanna  Iron  &  Coal  Co.  v. 
Farmers'  Loan  &  Trust  Co.,  176  U.  S. 
298,  315,  44  L.  Ed.  475;  Porter  v. 
Pittsburg  Bessemer  Steel  Co.,  120  U. 
S.  649,  30  L.  Ed.  830;  Hale  v.  Frost, 
99  U.  S.  389,  25  L.  Ed.  419;  John  A. 
Boebling's  Sons  Co.  v.  Idaho  Bailway, 
Light  &  Power  Co.,  243  Fed.  527;  Illi- 
nois Trust  &  Savings  Bank  v.  Doud, 
105  Fed.  123,  52  L.  B.  A.  481,  lead- 
ing case;  Atlantic  Trust  Co.  v.  Wood- 
bridge  Canal  &  Irrigation  Co.,  86  Fed. 
975;  California  Safe-Deposit  &  Trust 
Co.  v.  Yakima  Inv.  Co.,  82  Fed.  542, 
holding  cost  of  construction  of  lateral 
ditches  by  land  and  irrigation  com- 
pany not  entitled  to  preference;  Bey- 
burn  v.  Consumers'  Gas,  Fuel  &  Light 
Co.,  29  Fed.  561;  Barstow  v.  Pine 
Bluff,  M.  &  N.  O.  By,  Co.,  57  Ark. 
344,  21  S.  W.  652.     See  also  Martin 


v.  Blytheville  Water  Co.,  115  Ark. 
230,  170  S.  W.  1019. 

"Neither  the  fact  that  the  con- 
sideration of  the  claim  conserved  the 
property,  increased  the  security  of  the 
mortgagee,  and  rendered  the  operation 
of  the  property  more  economical,  nor 
the  fact  that  it  was  necessary  to 
keep  the  mortgagor  a  going  concern, 
nor  the  fact  that  the  mortgagor 
pledged  or  mortgaged  the  current  in- 
come to  secure  the  payment  of  the 
claim,  can  raise  such  an  equity  as  will 
entitle  it  to  a  preferential  lien  upon 
either  the  income  or  the  corpus  of  the 
mortgaged  estate  over  the  lien  of-  the 
prior  mortgage."  Illinois  Trust  & 
Savings  Bank  v.  Doud,  105  Fed.  123, 
142,  52  L.  B.  A.  481. 

Service  extensions  of  a  gas  or  water 
company  or  the  like  are  considered  as 
construction  items  rather  than  repairs. 
Crane  Co.  v.  Fidelity  Trust  Co.,  238 
Fed.  693,  698. 

Claims  for  gas  meters'  supplied  a 
gas  company  are  for  construction 
rather  than  for  operation.  Beyburn  v. 
Consumers'  Gas,  Fuel  &  Light  Co.,  29 
Fed.  563. 

The  rule  does  not  extend  to  ma- 
terials furnished  to  an  irrigation  com- 
pany for  the  original  construction  of 
one  of  its  ditches.  Savings  &  Trust 
Co.  of  Cleveland,  Ohio  v.  Bear  Valley 
Irrigation  Co.,  93  Fed.  339. 

An  exception  to  this  rule  has  been 
recognized  where  mortgages  were  exe- 
cuted upon  an  unfinished  railroad  and 
they  show  on  their  face  that  the  work 
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permanent  equipment  and  improvements.7*  A  "current  expense  in- 
curred in  the  ordinary  course  of  business' '  has  been  defined  as  "a 
usual  expense,  incurred  in  the  customary  course  of  the  business  of 
the  company."78  As  stated  by  Justice  Harlan,  to  entitle  an  un- 
secured creditor  to  priority  over  the  mortgage  or  other  lien,  * '  it  should 
reasonably  appear  from  all  the  circumstances,  including  the  amount 
involved  and  the  terms  of  payment,  that  the  debt  was  one  fairly  to 
be  regarded  as  part  of  the  operating  expenses  of  the  railroad  [or 
other  quasi  public  corporation]  incurred  in  the  ordinary  course  of 
business,  and  to  be  met  out  of  current  receipts."74  Neither  the  fact 
that  the  consideration  of  a  claim  preserved  and  improved  the  mort- 
gaged property  and  increased  the  security  of  the  mortgagees,  nor 
the  fact  that  it  was  indispensable  to  keep  the  mortgagor  a  going  con- 
cern and  to  continue  its  business  and  operation  will  give  to  the  claim 
a  preferential  equity  over  the  lien  of  creditors  secured  by  a  prior 
mortgage,  but  it  must  be  "a  current  expense  of  the  operation  of  the 
mortgagor  incurred  in  the  ordinary  course  of  its  business  within  a 


of  construction  should  be  completed 
and  the  mortgages  attach  to  the  new 
road  as  fast  as  it  is  finished,  at  least 
so  far  as  net  earnings  are- concerned. 
Mcllhenny  v.  Binz,  80  Tex.  1,  26  Am. 
St.  Rep.  705,  13  S.  W.  655. 

78  Crane  Co.  v.  Fidelity  Trust  Co., 
238  Fed.  693;  Illinois  Trust  &  Sav- 
ings Bank  v.  Doud,  105  Fed.  123,  52 
L.  B.  A.  481,  leading  case. 

'  'Worn-out  equipment,  when  re- 
placed on  an  extensive  scale,  ought  not 
to  be  classified  as  repairs,  but  as 
reconstruction.  Additions  to  equip- 
ment are  not  current  operating 
charges."  Crane  Co.  v.  Fidelity  Trust 
Co.,  238  Fed.  693,  698. 

A  debt  for  locomotives  within  the 
six  months  is  not  one  for  current  sup- 
plies or  materials,  so  as  to  be  en- 
titled to  a  preference,  unless  the  ac- 
quisition of  such  locomotives  was 
reasonably  necessary  to  the  usual 
operation  of  the  railroad.  Gregg  v. 
Mercantile  Trust  Co.,  109  Fed.  220, 
225. 

Ballast  cars  purchased  to  keep  the 
road  a  going  concern  are  not  for  a 
current  expense.    Bodger  Ballast  Car 


Co.  v.  Omaha,  K.  C.  &  E.  R.  Co.,  154 
Fed.  629. 

Claims  for  permanent  improvements, 
although  necessary  to  the  maintenance 
and  operation  of  the  works  of  a  quasi 
public  corporation,  are  not  ordinarily 
entitled  to  priority  either  out  of  the 
income  or  the  corpus  of  the  property 
mortgaged,  as  against  the  mortgagees. 
Farmers'  Loan  &  Trust  Co.  v.  Amer- 
ican Waterworks  Co.,  107  Fed.  23,  30. 
But  see  Virginia  Passenger  &  Power 
Co.  v.  Lane  Bros.  Co.,  174  Fed.  513, 
holding  that  claims  for  permanent  im- 
provement of  the  mortgaged  property, 
essential  to  keep  the  company  a  going 
concern,  are  entitled  to  priority  as 
against  mortgagees. 

A  claim  for  betterments  made  with 
a  view  of  extending  the  business  in- 
stead of  for  present  use  is  not  for  a 
current  expense  so  as  to  be  entitled  to 
priority.  Central  Trust  Co.  of  New 
York  v.  Colorado  Railway,  Light  & 
Power  Co.,  200  Fed.  85. 

78  Rodger  Ballast  Car  Co.  v.  Omaha, 
K.  C.  &  E.  R.  Co.,  154  Fed.  629. 

74  Southern  R.  Co.  v.  Carnegie  Steel 
Co.,  176  U.  8.  257,  296,  44  L.  Ed.  458. 
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limited  time,  usually  six  months,  prior  to  the  appointment  of  the  re- 
ceiver."76 

Claims  entitled  to  priority  under  this  rule  include  claims  for  neces- 
sary repairs,76  claims  for  wages  of  ordinary  employees,77  claims  for 
new  steel  rails  purchased  to  keep  the  railroad  in  condition,79  claims 
for  coal  sold  a  railroad  company  for  current  use,70  debts  due  from 


TO  Rodger  Ballast  Car  Co.  v.  Omaha, 
K.  C.  &  E.  R.  Co.,  154  Fed.  629. 

Expenses  incurred  cannot  be  award- 
ed priority  merely  because  such  ex- 
penditure tended  to  conserve  and  im- 
prove the  property  or  was  necessary  to 
keep  the  corporation  a  going  concern 
cr  because  the  mortgagor  corporation 
pledged  the  current  income  to  secure, 
it.  Southern  R.  Co.  v.  Carnegie  Steel 
Co.,  176  U.  S.  257,  44  L.  Ed.  458. 

It  is  not  sufficient,  to  entitle  a  claim 
to  priority,  that  the  property  fur- 
nished was  for  the  preservation  of  the 
security  and  for  the  benefit  of  the 
mortgage  security.  Guaranty  Trust 
Co.  of  New  York  v.  Galveston  City 
R.  Co.,  107  Fed.  311,  321. 

*•  Repairs  necessary  for  the  con- 
tinued operation  of  a  road,  made 
within  a  reasonable  time,  are  entitled 
to  priority  but  it  is  otherwise  as  to 
repairs  not  necessary.  Union  Trust 
Co.  v.  Illinois  Midland  R.  Co.,  117  U. 
S.  434,  29  L.  Ed.  963;  Guaranty  Trust 
Co.  of  New  York  v.  Philadelphia  &  L. 
V.  Traction  Co.,  160  Fed.  761;  BeU  v. 
St.  Johnsbury  &  L.  C.  R.  Co.,  76  Vt. 
42,  56  AtL  105. 

Repairs  to  a  railway  crossing  and 
the  wages  of  a  flagman  stationed  at 
the  crossing  are  necessary  operating 
expenses  of  a  street  railway  company. 
Missouri,  K.  &  T.  Ry.  Co.  v.  City 
Trust  Co.,  209  Fed.  45,  rev'g  195  Fed. 
845. 

77  Union  Trust  Co.  v.  IUinois  Mid- 
land R.  Co.,  117  U.  8.  434,  29  L.  Ed. 
963;  Le  Hote  v.  Boyet,  85  Miss.  636, 
3  Ann.  Cas.  705,  38  So.  1.  See  also 
Mersick  v.  Hartford  &  W.  H.  Horse 
R.  Co.,  76  Conn.  11,  100  Am.  St.  Rep. 
977,  55  Atl.  664. 


Statutory  preferences  of  employees 
are  noticed  elsewhere.    See  §5394. 

This  rule  does  not  apply,  it  is  held 
in  Oregon,  to  labor  claims  prior  to  the 
appointment  of  a  receiver  for  a  rail- 
road company,  where  such  labor  was 
not  rendered  in  furtherance  of  the 
railroad  business  but  in  connection 
with  a  logging  venture  in  which  the 
company  was  principally  engaged.  Se- 
curity Trust  Co.  v.  Goble  R.  Co.,  44 
Or*.  370,  75  Pac.  697,  74  Pac.  919. 

If  an  order  awards  priority  to 
"wages  of  employees"  for  services 
rendered  within  a  specified  time,  it  is 
to  be  construed  as  applicable  only  to 
regular  employees  and  not  to  persons 
employed  for  a  special  purpose  or  act. 
Louisville,  E.  &  St.  L.  R.  Co.  v.  Wil- 
son, 138  U.  S.  501,  34  L.  Ed.  1023, 
followed  in  Finance  Co.  of  Pennsyl- 
vania v.  Charleston,  C.  &  C.  R.  Co., 
52  Fed.  526.  Lawyer  employed  at  a 
fixed  salary  is  entitled  to  priority 
under  such  an  order  (Gurney  v.  At- 
lantic &  G.  W.  R.  Co.,  58  N.  Y?  358), 
but  not  counsel  employed  for  a  special 
purpose  (Gregg  v.  Mercantile  Trust 
Co.,  109  Fed.  220). 

?» Southern  R.  Co.  v.  Carnegie  Steel 
Co.,  176  U.  8.  257,  288,  44  L.  Ed.  458. 

Contra,  where  rails  used  in  recon- 
struction work.  Lackawanna  Iron  & 
Coal  Co.  v.  Farmers'  Loan  &  Trust 
Co.,  176  U.  S.  298,  315,  44  L.  Ed.  475. 

79  Virginia  &  Alabama  Coal  Co.  v. 
Central  Railroad  &  Banking  Co.,  170 
U.  S.  355,  42  L.  Ed.  1068;  Burnham  v. 
Bowen,  111  U.  S.  776,  28  L.  Ed.  596; 
Missouri,  K.  &  T.  Ry.  Co.  v.  City  Trust 
Co.,  209  Fed.  45;  Clark  v.  Central  Rail- 
road &  Banking  Co.  of  Georgia,  66 
Fed.  803. 
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a  railroad  company  to  connecting  lines  resulting  from  an  interchange 
of  business,80  and  the  like. 

On  the  other  hand,  claims  for  salaries  of  officers  are  not  operating 
expenses  entitled  to  priority,81  nor  are  claims  by  attorneys  for  serv- 
ices,88 claims  for  breach  of  contract,88  claims  for  paving,84  or  claims 
or  judgments  for  damages  to  person  or  property  from  negligence  or 
other  tort.88 


•0  St,  Louis,  A.  &  T.  H.  R.  B.  Co.  v. 
Cleveland,  C.,  C.  &  I.  B.  Co.,  125  U. 
8.  658,  31  L.  Ed.  832;  Monsarrat  v. 
Mercantile  Trust  Co.,  109  Fed.  230; 
Ames  v.  Union  Pae.  By.  Co.,  73  Fed. 
49;  Van  Frank  v.  Missouri  Pac.  By. 
Co.,  89  Mo.  App.  460. 

Claims  for  joint  rates  collected  by 
one  railroad  company  for  the  benefit 
of  itself  and  another  railroad  com- 
pany are  for  operating  expenses  with- 
in the  rule.  Shugart  &  Barnes  Bros, 
v.  Atlantic  &  N.  S.  B.  Co.,  161  Iowa 
351,  143  N.  W.  90. 

But  claims  for  traffic  balances  by 
connecting  lines  are  not^entitled  to 
priority  over  other  "unsecured" 
claims,  where  no  trust  relation  ex- 
ists between  the  parties.  Whelan  v. 
Enterprise  Transp.  Co.,  175  Fed.  212. 

A  connecting  carrier  is  not  entitled 
to  a  priority  for  balances  due  from  the 
other  carrier  merely  because  the  for- 
mer was  in  duty  bound  under  the  law 
to  accept  and  carry  shipments  billed 
over  its  road  by  the  mortgagor  com- 
pany against  whose  estate  the  claim 
is  sought  to  be  enforced  in  preference 
to  the  claims  of  bondholders.  Chicago 
&  A.  B.  Co.  v.  United  States  &  Mexi- 
can Trust  Co.,  225  Fed.  940. 

tl  National  Bank  of  Augusta  v. 
Carolina,  K.  &  W.  B.  Co.,  63  Fed.  25, 
salary  of  president  of  railroad. 

Waiver  of  .  claim,  see  Addison  v. 
Lewis,  75  Va.  701. 

The  value  of  services  rendered  by 
the  president  of  the  corporation  can- 
not be  allowed  as  a  preferred  claim 
over  mortgage  bondholders,  conceding 
it  is  a  valid  claim.    Title  Insurance  & 


Trust  Co.  v.  Home  Tel.  Co.  of  Puget 
Sound,  200  Fed.  263. 

•*  Louisville,  E.  &  St.  L.  B.  Co.  v. 
Wilson,  138  U.  S.  501,  34  L.  Ed.  1023; 
Gregg  v.  Mercantile  Trust  Co.,  109 
Fed.  220;  Finance  Co.  of  Pennsylvania 
v.  Charleston,  C.  &  C.  B.  Co.,  52  Fed. 
678.  Compare  Gurney  v.  Atlantic  & 
G.  W.  B.  Co.,  58  N.  Y.  358. 

But  annual  salary  of  an  attorney 
for  a  railroad  company,  falling  due 
shortly  before  a  receiver  was  ap- 
pointed, has  been  held  to  be  entitled 
to  a  priority  over  the  mortgage  bond- 
holders. Blair  v.  St.  Louis,  H.  &.K. 
B.  Co.,  23  Fed.  521. 

M  Fordyce  v.  Omaha,  K.  C.  &  E.  B. 
B.,  145  Fed.  544. 

.  M  Claims  of  a  city  for  the  cost  of 
paving  are  not  an  operating  expense 
of  a  street  railway  company.  Penn- 
sylvania Steel  Co.  v.  New  York  City 
By.  Co.,  216  Fed.  458. 

Claims  for  material  furnished  for 
paving  between  the  tracks  of  a  street 
railway  are  not  entitled  to  a  prefer- 
ence, as  increasing  the  value  of  the 
property,  where  it  does  not  appear 
that  the  increase  in  value  was  made 
from  the  current  earnings  of  the  com- 
pany. Cambria  Iron  Co.  v.  Union 
Trust  Co.,  154  Ind.  291,  48  L.  B.  A.  41, 
55  N.  E.  745,  5ft  N.  E.  665. 

86  Pennsylvania  Steel  Co.  v.  New 
York- City  By.  Co.,  216  Fed.  458; 
Pennsylvania  Steel  Co.  v.  New  York 
City  By.  Co.,  208  Fed.  168;  Pennsyl- 
vania Steel  Co.  v.  New  York  City  By. 
Co.,  165  Fed.  457;  Fidelity  Insurance, 
Trust  &  Safe  Deposit  Co.  v.  Norfolk  & 
W.  By.  Co.,  127  Fed.  662,  aff'g  114 
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Whether  a  claim  for  rent  of  premises,  land  or  equipment  is  entitled 
to  priority  is  difficult  to  answer,  although  ordinarily  the  priority 
is  refused,86  especially  where  the  lease  authorizes  the  lessor  to  regain 


Fed.  389;  Front  St.  Cable  By.  Co.  v. 
Drake,  84  Fed.  257;  New  York  Se- 
curity &  Trust  Co.  v.  Louisville,  E.  & 
St.  L.  C.  B.  Co.,  79  Fed.  386;  Farmers ' 
Loan  k  Trust  Co.  v.  Detroit,  B.  C. 
&  A.  B.  Co.,  71  Fed.  29;  St.  Louis 
Trust  Co.  v.  Biley,  70  Fed.  32,  30  L. 
B.  A.  456;  Farmers'  Loan  &  Trust  Co. 
v.  Green  Bay,  W.  &  St.  P.  By.  Co., 
45  Fed.  664;  Hiles  v.  Case,  14  Fed. 
141;  Crawford  v.  Seattle,  B.  &  S.  B. 
Co.,  97  Wash.  651,  167  Pac.  44.  Com- 
pare Eastern  v.  Houston  &  I.  C.  By. 
Co.,  38  Fed.  12,  holding  that  delay  in 
presenting  claim  for  damages  for  loss 
of  goods  shipped  distinguished  it  from 
debts  necessary  for  keeping  the  road 
a  going  concern.  Contra,  Green  v. 
Coast  Line  B.  Co.,  97  Ga.  15,  33  L.  B. 
A.. £06,  54  Am.  St.  Bep.  379,  24  S.  E. 
814. 

See  also  High,  Receivers  (4th  Ed.), 
§394i. 

Statutory  preferences,  see  statutes 
in  North  Carolina,  Ohio,  South  Caro- 
lina, Tennessee  and  Vermont. 

Claims  for  damages  for  lost  goods 
are  not  entitled  to  a  preference. 
Easton  v.  Houston  &  T.  C.  By.  Co.,  38 
Fed.  12. 

Claims  for  damages  by  fire  are  not 
entitled  to  a  preference.  Hiles  v. 
Case,  14  Fed.  141;  In  re  Dexterville 
Manufacturing  &  Boom  Co.,  4  Fed. 
873. 

But  see  American  Waterworks  & 
Electric  Co.  v.  Towle,  245  Fed.  706. 
Contra,  Green  v.  Coast  Line  B.  Co., 
97  Ga.  15,  33  L.  B.  A.  806,  54  Am.  St. 
Bep.  379,  24  S.  E.  814. 

Claims  for  killing  stock  are  not  en- 
titled to  a  preference.  Farmers'  Loan 
&  Trust  Co.  v.  Northern  Pac.  B.  Co., 
74  Fed.  431. 

A  judgment  for  a  tort  is  not  en- 
titled to  priority  as  against  mortgage 


bondholders  under  a  prior  mortgage. 
Sundles  v.  Idaho-Oregon  Light  & 
Power  Co.,  218  Fed.  698. 

Judgment  against  a  corporation  for 
personal  injuries  to  third  persons,  not 
employees,  are  not  operating  expenses. 
Atlantic  Trust  Co.  v.  Dana,  128  Fed. 
209. 

But  a  claim  for  damages  to  abutting 
property  from  the  construction  and 
operation  of  the  road  is  an  equitable 
lien  entitled  to  priority  over  a  mort- 
gage. Fordyce  v.  Kansas  City  &  N. 
Connecting  B.  Co.,  145  Fed.  566;  Cen- 
tral Trust  Co.  of  New  York  v.  Thur- 
man,  94  Ga.  735,  20  S.  E.  141;  Pens 
Mutual  Life  Ins.  Co.  v.  fleiss,  141 
111.  35,  33  Am.  St.  Bep.  273,  31  N.  E: 
138. 

86  Thomas  v.  Western  Car  Co.,  149 
U.  S.  95,  37.L.  Ed.  663;  Pennsylvania 
Steel  Co.  v.  New  York  City  By.  Co., 
216  Fed.  458;  Pennsylvania  Steel  Co. 
v.  New  York  City  By.  Co.,  208  Fed. 
168;  Louisville  &  N.  B.  Co.  v.  Central 
Trust  Co.  of  New  York,  87  Fed.  500; 
Carswell  v.  Farmers'  Loan  &  Trust 
Co.  of  New  York,  74  Fed.  88;  New 
York,  P.  &  O.  B.  Co.  v.  New  York, 
L.  E.  &  W.  B.  Co.,  58  Fed.  268.  See 
also  Cincinnati  v.  Schultz,  97  Ohio  317, 
120  N.  E.  176,  holdiLg  statute  gave 
city  no  lien  for  water  furnished  by 
it.  But  see  Union  Trust  Co.  v.  Illi- 
nois Midland  B.  Co.,  117  U.  S.  434,  29 
L.  Ed.  963;  Manhattan  Trust  Co.  v. 
Sioux  City  &  N.  B.  Co.,  102  Fed.  710; 
Thomas  v.  Peoria  &  B.  I.  By.  Co.,  36 
Fed.  808,  817. 

See  also  note  in  2  L.  B.  A.  (N.  S.) 
1013,  1030. 

Bent  of  a  branch  road  which  the  re- 
ceiver refuses  to  operate  is  not  en- 
titled to  priority.  Central  Trust  Co. 
of  New  York  v.  Charlotte,  C.  ft  A. 
B.  Co.,  65  Fed.  264. 
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possession  in  case  of  nonpayment  of  rent,87  or  where  the  lease  is 
unnecessary  to  the  operation  of  the  road,88  or  where  the  lessor  did 
not  rely  on  the  rent  as  a  claim  to  be  paid  out  of  the  current  income.68 
Apparent  confusion  in  the  cases  arises  in  some  instances  from  a 
failure  to  distinguish  between  rent  accruing  during  the  receivership 
and  rent  accruing  before  the  receivership. 

There  is  some  conflict  as  to  the  priority  of  claims  for  money  loaned 
or  advanced,  including  claims  of  sureties  on  defaulted  bonds  of  the 
corporation.  The  general  rule,  it  would  seem,  is  that  a  claim  for 
money  advanced  or  loaned  ordinarily  is  not  entitled  to  priority.90 
Under  some  circumstances,  it  has  been  held  that  the  claim  of  a  surety 
on  a  bond  given  by  the  corporation  is  entitled  to  priority,  where  he 
has  been  compelled  to  pay  the  bond,w  but  in  other  decisions  a  prior- 


•7  Gregg  v.  Mercantile  Trust  Co., 
109  Fed.  220. 

S8  Central  Trust  Co.  of  New  York 
v.  Charlotte,  C.  ft  A.  R.  Co.,  65  Fed. 
264. 

89  Louisville  ft  N.  R.  Co.  v.  Central 
Trust  Co.  of  New  York,  87  Fed.  500. 

•OPenn  v.  Calhoun,  121  U.  S.  251,  30 
L.  Ed.  915;  Exchange  Bank  of  Ma- 
con v.  Macon  Const.  Co.,  97  Ga.  1, 
33  L.  R.  A.  800,  25  S.  E.  326;  Farm- 
ers' Loan  ft  Trust  Co.  v.  Bankers' 
ft  Merchants'  Tel.  Co.,  148  N.  Y. 
315,  31  L.  R.  A.  403,  51  Am.  St.  Rep. 
690,  42  N.  E.  707;  Cowan  v.  Penn- 
sylvania Plate  Glass  Co.,  184  Pa.  St. 
1,  38  Atl.  1075.  But  see  Farmers' 
Loan  ft  Trust  Co.  v.  Vicksburg  ft  M. 
R.  Co.,  33  Fed.  778. 

A  fortiori,  money  loaned  to*  keep 
a  strictly  private  corporation  a  going 
concern,  before  the  appointment  of  a 
receiver,  is  not  entitled  to  priority. 
Farmers'  Loan  ft  Trust  Co.  v.  Bank- 
ers' ft  Merchants'  Tel.  Co.,  148  N.  Y. 
315,  31  L.  R.  A.  403,  51  Am.  St.  Rep. 
690,  42  N.  E.  707;  Cowan  v.  Penn- 
sylvania Plate  Glass  Co.,  184  Pa.  St.  1, 
38  Atl.  1075. 

The  mere  fact  that  money  loaned  to 
a  corporation  was  expended  in  pay- 
ment of  operating  expenses,  or  that 
the  loan  enabled  the  company  to  con- 
tinue as  a  going  concern,  does  not  en- 


title   the    claimant    to    priority    over 
bondholders.     Morgan's   Louisiana   ft, 
T.  R.  ft  8.  S.  Co.  v.  Texas  Cent.  R. 
Co.,  137  U.  S.  171,  34  L.  Ed;  625. 

A  claim  for  money  loaned  to  keep 
a  company  going,  although  used  in 
paying  debta  of  the  same  character 
for  which  receiver's  certificates  were 
subsequently  issued  and  made  a  first 
lien,  is  not  entitled  to  rank  equally 
with  such  certificates.  Farmers'  Loan 
ft  Trust  Co.  v.  Bankers '  ft  Merchants ' 
Tel.  Co.,  148  N.  Y.  315,  31  L.  B.  A. 
403,  51  Am.  St.  Rep.  690,  42  N.  E. 
707. 

A  loan  to  a  quasi  public  company  to 
enable  it  to  construct  a  substantial 
and  beneficial  addition  to  its  plant, 
which  was  necessary  to  the  mainte- 
nance of  the  volume  of  its  business, 
but  was  not  indispensable  to  its  con- 
tinuance as  a  going  concern,  is  not 
.ruch  a  debt  as  is  entitled  to  priority 
either  as  to  corpus  or  income  as 
against  a  prior  mortgage  covering  the 
property  and  its  income.  Illinois 
Trust  ft  Savings  Bank  v.  Doud,  105 
Fed.  123,  52  L.  R.  A.  481. 

91  Union  Trust  Co.  v.  Morrison-,  125 
U.  S.  591,  31  L.  Ed.  825;  Farmers' 
Loan  ft  Trust  Co.  v.  Northern  Pac. 
R.  Co.,  71  Fed.  245,  overruling  68  Fed. 
36. 

A   surety    on    a   supersedeas    bond 
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ity  has  been  denied  in  cases  of  such  a  character.98 

Claims  for  rebates  from  payment  of  excessive  charges  in  excess  of 
the  rates  fixed  by  the  public  service  commission,  on  the  court's  sus- 
taining the  validity  of  the  rates  so  fixed,  are  entitled  to  a  preference 
on  the  theory,  among  others,  that  the  claim  of  the  shippers  is  one  in- 
curred for  the  current  expenses  of  the  ordinary  operation  of  the 
railroad  in  the  usual  course  of  business  of  the  road.98 

§  6404.  —  Length  of  time  to  which  priority  extends  back.    As  to 

how  far  back,  before  the  appointment  of  the  receiver,  claims  will  be 
awarded  priority  under  this  rule,  the  generally  adopted  time  is  six 
months,98  although  it  is  well  settled  that  special  circumstances  will 


given  before  the  appointment  of  a 
receiver  is  entitled  to  priority  over 
the  mortgage  debt  as  to  the  earnings, 
where  the  mortgaged  property  was 
thereby  protected.  City  Truet  Co.  v. 
Sedalia  Light  &  Traction  Co.,  195 
Fed.  845. 

MWhitely  v.  Central  ^Trust  Co.  of 
New  York,  76  Fed.  74,  34  L.  B.  A. 
303. 

A  surety  on  the  supersedeas  bond  of 
a  public  service  corporation  is  not  to 
be  preferred  in  case  of  insolvency  un- 
less in  exceptional  cases.  Towle  v. 
Great  Shoshone  &  Twin  Falls  Water 
Power  Co.,  232  Fed.  733. 

A  surety  on  the  supersedeas  bond 
of  an  insolvent  corporation,  result- 
ing in  the  postponement  of  a  seizure 
of  its  property  under  execution,  is 
not  entitled  to  a  preference  where 
the  receiver's  income  has  been  di- 
verted, merely  on  the  theory  that  his 
act  was  of  benefit  to  the  mortgage 
bondholders  by  postponing  the  receiv- 
ership, where  the  bondholders  neither 
procured  nor  acquiesced  in  the  super- 
sedeas bond.  Equitable  Trust  Co.  of 
New  York  v.  Birmingham,  £.  &  B. 
B.  Co.,  238  Fed.  655. 

Where  a  judgment  against  a  cor- 
poration was  paid  by  a  surety  on  the 
bond  of  the  corporation,  the  judg- 
ment being  rendered  before  the  ap- 
pointment   of   the   receiver,   and   its 


affirmance  and  payment  being  after 
such  appointment,  the  claim  of  the 
surety  is  not  a  preferred  one  as 
against  a  prior  mortgage — such  claim 
not  being  entitled  to  consideration  as 
a  preferred  one  on  the  theory  that  it 
was  a  part  of  the  current  expenses* 
Gay  v.  Hudson  Biver  Elec.  Power 
Co.,  182  Fed.  904. 

W  United  States  &  Mexican  Trust 
Co.  v.  Kansas  City,  M.  &  O.  By.  Co., 
240  Fed.  505;  Love  v.  North  American 
Co.,  229  Fed.  103,  involving  the  rates 
of  the  Frisco  Company  in  Oklahoma. 

•*  Southern  B.  Co.  v.  Carnegie 
Steel  Co.,  176  XT.  S.  257,  44  L.  Ed. 
458;  John  A.  Boebling's  Sons  Co.  v. 
Idaho  Bailway,  Light  &  Power  Co., 
243  Fed.  527;  Manchester  Locomotive 
Works  v.  Truesdale,  44  Minn.  115,  9 
L.  B.  A.  140,  46  N.  W.  301. 

Many  courts  have  limited  the  al- 
lowance of  this  preference  to  claims 
arising  within  six  monthB  of  the  re- 
ceivership, to  Buch  an  extent  that  it 
has  come  to  be  known  as  the  "six 
months  rule."  Title  Insurance  & 
Trust  Co.  v.  Home  Tel.  Co.  of  Puget 
Sound,  200  Fed.  263. 

The  reason  that  six  months  is  or- 
dinarily taken  as  the  limited  time 
within  which  preferential  claims  must 
accrue  is,  it  has  been  said,  "because 
usually  a  six  months'  interval  passes 
between  the  dates  when  instalments' 
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justify  the  allowance  of  priority  to  claims  accruing  earlier  than  the 
arbitrary  period  of  six  months  generally  settled  upon,98  but  claims 
cannot  be  preferred  as  "current  expenses"  where  not  incurred  within 
a  reasonable  time  before  the  receivership.9*  What  is  a  reasonable 
time  depends  upon  the  circumstances  of  each  particular  case.  Claims 
have  been  awarded  priority  although  two  years  old,  where  part  of 
a  continuing  contract,97  and  also,  in  particular  cases,  where  a  year 
old,99  eleven  months  old,**  and  from  nine  to  eleven  months  old.1 
Claims  have  been  refused  priority  because  incurred  too  long  before 
the  receivership  where  created  eighteen  months  before,*  seventeen 
months  before,"  and  over  a  year* 


Green  Bay  ft  M.  B.  Co.,  5  Fed.  846. 

M Spencer  v.  Taylor  Greek  Ditch 
Co.,  194  Fed.  636;  Central  Trust  Co. 
of  New  York  v.  East  Tennessee,  V. 
ft  G.  B.  Co.,  80  Fed.  624. 

tn  Blair  v.  St.  Louis,  H.  ft  K.  By. 
Co.,  23  Fed.  704. 

M  Spencer  v.  Taylor  Creek  Ditch 
Co.,  194  Fed.  635. 

WBnrnham  v.  Bowen,  111  U.  8.  776, 
28  L.  Ed.  596,  claim  for  coal. 

1  Southern  B.  Co.  v.  Carnegie  Steel 
Co.,  176  TJ.  S.  257,  44  L.  Ed.  458. 

'Guaranty  Trust  Co.  of  New  York 
v.  Galveston  City  B.  Co.,  107  Fed. 
311;  Blair  v.  St.  Louis,  H.  ft  K.  E. 
Co.,  23  Fed.  581. 

•  Westinghonse  Air  Brake  Co.  v. 
Kansas  City  Southern  By.  Co.,  137 
Fed.  26,  rev'g  on  other  grounds  128 
Fed.   129,  claims  for  supplies. 

4  State  Trust  Co.  v.  Kansas  Citv, 
P.  ft  G.  B.  Co.,  129  Fed.  455. 


of  interest  upon  bonds  fall  dne,  and 
because  mortgages  often  provide  that, 
when  an  instalment  of  interest  is 
due,  current  expenses  to  that  time 
have  either  been  paid  or  funds  to  pay 
Idem  have  been  lawfully  provided." 
Crane  Co.  v.  Fidelity  Trust  Co.,  238 
Fed.  693,  696.  See  also  Westinghonse 
Air  Brake  Co.  v.  Kansas  City  Sooth, 
ern  By.,  137  Fed.  26. 

H  Southern  B.  Co.  v.  Carnegie 
Steel  Co.,  176  U.  8.  257,  44  L.  Ed. 
458;  Central  Trust  Co.  of  Illinois  v. 
Chicago,  A.  ft  N.  By.  Co.,  232  Fed. 
936,  945;  Pennsylvania  Steel  Co.  v. 
New  York  City  By.  Co.,  229  Fed.  465; 
Central  Trust  Co.  of  New  York  v. 
Thormnn,  94  Ga.  735,  740,  20  8.  E. 
141;  Citizens'  Trust  Co.  v.  National 
Equipment  ft  Supply  Co.,  178  Ind.  167, 
41  L.  B.  A.  (N.  8.)  695,  98  N.  E. 
865;  Mcnbenny  v.  Binz,  80  Tex.  1,  26 
Am.  St.  Bep.  705,  13  8.  W.  655.  But 
lee  Petition  of  Kelly  v.  Receivers  of 


CHAPTER  64 

Forfeiture,  Dissolution  and  Winding  Up 

[See  Fletcher's  Corporation  Forms,  pp.   1762-1803.] 

I.  GENERAL   CONSIDERATIONS 

§  5405.  Scope  of  chapter. 

$  5406.  Definitions. 

§  5407.  Forfeiture  of  secondary  franchises  distinguished. 

§  5408.  Methods  of  dissolution — In  general. 

§  5409.  —  As  affected  by  nature  of  corporation. 

§  5410.  Constitutionality  of  dissolution. 

§  5411.  Right  to  urge  forfeiture  or  dissolution  in  collateral  proceeding — General 

rule. 
§  5412.  —  Where  forfeiture  or  dissolution  is  complete. 
§  5413.  Pleading  dissolution. 

II.  BY  ACT  OF  LEGISLATURE 

§  5414.  General  rule. 

§  5415.  Power  of  legislature  to  repeal. 

§  541 6.  What  constitutes  repeal. 

in.   BY  EXPIRATION  OF  TIMS 

§  5417.  General  rules. 

§  5418.  Construction  of  general  statutes. 

§  5419.  Duration  as  fixed  by  special  act  creating  corporation  or  by  articles  of 

incorporation — In  general. 
f  5420.  — Effect  of  use  of  term  "perpetual  succession." 
§  5421.  Effect  of  conflict  between  articles  of  incorporation  and  statutes. 
§  5422.  Extension  or  shortening  of  corporate  existence. 
§  5423.  Termination  of  special  franchises. 
§  5424.  Effect  of  lapse  of  time. 

IY.  BY  ACTS  OR  OMISSIONS  OPERATING  AS  DISSOLUTION  WITHOUT  RECOURSE 

TO  THE  COURTS 

§  5425.  Ipso  facto  dissolution — General  rule. 

$  5426.  —  Acts  required  or  prohibited  by  charter  or  statute  where  acts  not  ex- 
pressly stated  to  be,  of  themselves,  a  dissolution. 
§  5427.  —  Where  charter  or  statute  provides  for  ipso  facto  dissolution  or  fixes 

other  penalty. 
§  5428.  Failure  to  commence  business  within  specified  time. 
§  5429.  Failure  of  railroad  company  to  commence  or  finish  construction  of  road 

within  specified  time. 
§  5430.  Failure  or  loss  of  an  integral  part — General  rule. 
§  5431.  —Death  of  stockholders. 
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15432.  —Failure  to  elect  officers. 

fi  5433.  —  Resignation,  removal  or  death  of  officers. 

S  5434.  —  Acquisition  of  all  of  stock  by  one  person  or  by  less  than  required  by 

statute  to  form  corporation. 
fi  5435.  Failure  to  hold  meetings. 

fi  5430.  Suspension  of  business  or  nonuser  of  franchises — General  rule. 
15437.  — As  constituting  dissolution  for  purpose  of  holding  stockholders  liable. 
§5438.  Transfer,  sale  or  loss  of  corporate  assets — General  rule. 
fi  5439.  —  Exception  to  rule. 
fi  5440.  Inability  to  continue  business. 
1 5441.  Insolvency  of  corporation. 
|5442.  Receivership. 

fi  5443.  Failure  to  pay  taxes  or  license  fees. 
9  5444.  Consolidation  of  corporations. 

fi  5445.  Cancellation  by  secretary  of  state  as  equivalent  to  forfeiture. 
|5446.  Effect  of  decisions  holding  that  forfeiture  for  noncompliance  with  condi- 
tions cannot  be  taken  advantage  of  collaterally. 

V.  VOLUNTARY  DISSOLUTION 

(5447.  Power  in  general. 

fi 5448.  Transfer  of  property  and  franchises  under  legislative  authority. 

fi  5449.  Necessity  for  acceptance  of  surrender  or  consent  of  the  state — General  rule. 

{  5450.  —  Nonuser  of  franchises  as  raising  presumption  of  acceptance  of  surrender. 

fi  5451.  "WSo  may  dissolve  or  surrender  charter  independently  of  statute — Directors. 

fi  5452.  —  Majority  stockholders.  _ 

fi  5453.  Statutory  regulations — In  general. 

fi  5454.  —  Particular  corporations  included  within  statute. 

$  5455.  —  Statute  as  equivalent  to  consent  to  surrender  of  charter. 

(  5456.  —  Necessity  for  resort  to  court. 

{5457.  — Grounds  for  granting  or  refusing  dissolution. 

{5458.  — Effect   of  motives   of  majority  stockholders  and   rights   of  minority 

stockholders. 
§5459.  — Who  may  apply  for  dissolution. 
fi  5460.  —  Who  may  vote. 
{5461.  — Necessity  for  majority  vote. 
fi  5462.  —  Payment  of  claims  as  condition  precedent. 
fi  5463.  —  Procedure  to  accomplish  dissolution. 
{5464.  Vacating  dissolution. 

VI.   INVOLUNTABY  DISSOLUTION  BY  DECREE  OF  COURT 

A.  General  Considerations 

{ 5465.  In  general. 

fi  5466.  Sight  of  state  to  sue. 

fi  5467.  Governing  principles  in  action  by  state — In  general. 

§  5468.  —  Forfeitures  not  favored. 

%  5469.  —  Discretion  of  court. 

ft  5470.  —  Necessity  that  act  or  omission  affect  public. 

f  5471.  —  Necessity  that  nonuser  or  misuser  be  wilful. 

9  5472.  — Necessity  that  acts  or  omissions  be  continued. 
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$  5473.  —  Acts  and  neglects  of  officers  as  acts  and  neglects  of  corporation. 

$  5474.  — Acts  of  stockholders  as  acts  of  corporation. 

|  5475.  —  Giving  corporation  opportunity  to  rectify  acts  or  omissions. 

$  5476.  —  Subsequent  compliance  as  curing  omission  or  misdeed. 

§  5477.  —  Effect  of  existence  of  other  remedy. 

$  5478.  —  Pendency  of  proceedings  for  voluntary  dissolution  as  bar. 

B.  Grounds  for  Forfeiture 

§  5479.  General  considerations. 

$  5480.  Grounds  as  enumerated  in  statutes. 

$  5481.  Acts  or  omissions  not  expressly  required  or  forbidden  by  charter  or  statute. 

$  5482.  Misuser  or  abuse  of  franchises  or  powers — General  rule. 

§  5483.  —  Ultra  vires  acts. 

$  5484.  —  Acts  relating  to  subscriptions,  issuance,  increase  or  payment  of  or  for 
capital  stock. 

§  5485.  —  Illegal  levy  of  assessments. 

$  5486.  —  Charging  excessive  rates. 

§  5487.  —  Unauthorized  consolidation. 

$  5488.  —  Trusts  and  combinations  in  restraint  of  trade. 

§  5489.  — Violation  of  Sunday  laws. 

$  5490.  —  Violation  of  statutes  against  gambling. 

|  5491.  —  Application  of  rule  to  acts  of  banking  companies. 

1 5492.  —  Application  of  rule  to  acts  of  turnpike  companies. 

f  5493.  Breach  of  conditions  subsequent  prescribed  by  charter  or  other  statute- 
General  rule. 

$  5494.  —  Necessity  that  breach  be  wilful. 

f  5495.  —  Substantial  compliance  as  sufficient. 

$  5496.  —  Failure  to  commence  business  within  specified  time. 

$  5497.  —  Failure  to  commence  or  complete  road  within  specified  time. 

§  5498.  —  Failure  to  subscribe,  or  pay,  for  certain  amount  of  stock. 

S  5499.  —  Failure  to  file  annual  report  or  other  papers. 

f  5500.  —  Failure  to  appoint  agent  on  whom  process  may  be  served. 

f  5501.  —  Failure  to  keep  general  offices,  etc.,  within  state. 

f5502.  Nonuser  as  ground— General  rule. 

f  5503.  —  Nonuser  distinguished  from  omission  to  organize  or  accept  charter. 

f  5504.  —  Nonuser  as  statutory  ground. 

f  5505.  —  Failure  to  exercise  part  of  powers. 

f  5506.  —  Where  nonuser  involuntary. 

§  5507.  —  Where  nonuser  has  ceased. 

§  5508.  Inability  to  continue  business. 

f  5509.  Suspension  or  abandonment  of  business — General  rule. 

f  5510.  —  As  statutory  ground. 

f  5511.  Failure  to  comply  with  conditions  precedent. 

f  5512.  Failure  to  hold  meetings. 

f  5513.  Acquisition  of  all  of  Btock  by  one  person. 

f  5514.  Alienation  of  property — General  rules. 

$  5515.  —  Lease. 

f  5516.  Insolvency,  financial  embarrassment,  or  failure  to  pay  debts. 

§5517.  Inutility  or  impracticability  of  purpose. 

|  5518.  Fraud,  illegality  of  purpose  of  corporation,  etc. — General  rule. 

9010 


Ch.  64]  Dissolution 

I  5519.  — Where  purpose  of  incorporation  ig  to  evade  statute  relating  to  liquor, 

gambling,  prise  fighting  or  the  like. 
1 5520.  Intent  to  do  wrongful  acts  in  the  future. 

C.  Waiver  of  Forfeiture  and  Estoppel  Against  the  State 

$5521.  General  rule. 

f  5522.  Implied  waiver. 

1 5523.  Acquiescence  and  lapse  of  time. 

i  5524.  Continuing  cause  of  forfeiture. 

15525.  Knowledge  of  cause  of  forfeiture. 

f  5526.  Who  may  waive. 

f  5527.  Conditional  waiver. 

f  5528.  Violation  of  contract  by  state. 

D.  Jurisdiction,  Who  Hay  Sue,  and  Procedure  in  Actions  by  State 

f  5529.  Jurisdiction  of  courts — In  general. 

1 5530.  —  Courts  of  equity. 

$  5531.  —  Jurisdiction  over  foreign  corporations. 

1 5532.  Who  may  sue. 

f  5533.  Proceedings  to  obtain  forfeiture  and  decree — In  general. 

§5534. — Parties. 

§5535.  — Venue. 

f  5536.  —  Pleading. 

15537.  —Voluntary  dismissal  of  proceedings. 

f  5538.  —  Temporary  injunction.  ' 

15539.  — Decree. 

{  5540.  —  Appeals. 

£.  Actions  by  Private  Persons  in  General  for  Dissolution  or  Forfeiture 
f  5541.  Right  to  sue. 

F.  Actions  by  Minority  Stockholders  to  Obtain  Dissolution 

§5542.  Dissolution  distinguished  from  receivership. 

§  5543.  General  rule. 

§  5544.  Exceptions  to  rule — In  general. 

§  5545.  —  Distinction  between  distribution  of  property  and  dissolution. 

§  5546.  —  Difference  of  opinion. 

§5547.  — Exception  where  purpose  of  corporation  is  impossible  of  attainment. 

§  5548.  —  Exception  in  case  of  fraud,  or  mismanagement. 

§  5549.  —  Exception  where  corporation  not  a  going  concern. 

§5550.  Statutory  authority  to  sue — In  general. 

§  5551.  —  Grounds  as  enumerated  by  statute. 

§  5552.  —  Bight  to  sue  in  federal  court  where  action  based  on  state  statute. 

§  5553.  Conditions  precedent — In  general. 

§  5554.  —  Demand  on  officers  or  majority  stockholders  to  correct  evil. 

§  5555.  —  Presentation  of  facts  to  attorney  general. 

§  5556.  —  Obtaining  permission  to  sue. 

1 5557.  Who  may  sue — In  general. 

§5558.  —Acquiescence  and  estoppel. 
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§  5559.  Bad  motives  as  defense. 

§  5560.  Pendency  of  bankruptcy  proceedings  as  defense. 

§  5561.  Procedure,  parties,  pleading,  etc. 

6.  Actions  by  Creditors  to  Obtain  Dissolution 

§  5562.  General  rule. 

§  5563.  Statutory  authority. 

VII.  EFFECT  OF  DISSOLUTION 

§  5564.  Where  not  provided  for  by  statute. 

§  5565.  Statutory  provisions. 

§  5566.  Time  when  dissolution  by  decree  of  court  takes  effect. 

ft  5567.  Extraterritorial  effect  of  dissolution. 

§  5568.  Effect  on  tenure  of  office  and  powers  of  corporate  officers. 

§  5569.  As  defense  to  surety  in  action  on  corporate  bond. 

$  5570.  Effect  as  dispensing  with  necessity  for  reports  or  payment  of  franchise 
tax. 

§  5571.  Effect  on  good  will. 

$  5572.  Effect  on  right  to  continue  business  as  a  going  concern. 

§  5573.  Effect  as  destroying  right  to  exercise  franchises— General  rule. 

§  5574.  —  Street  franchises. 

§  5575.  Effect  on  power  to  contract — General  rule. 

i,  5576.  —  Offer  before  and  acceptance  after  dissolution. 

§  5577.  Effect  as  extinguishing  debts  owing  by  or  to  corporation. 

§  5578.  Effect  of  dissolution  on  existing  contracts — In  general. 

§  5579.  —  Where  dissolution  is  voluntary. 

*  5580.  —  Where  contract  broken  prior  to  dissolution. 

§  5581.  —  Where  contract  partly  executed  before  dissolution. 

§  5582.  —  Contracts  for  personal  services. 

§  5583.  —  Leases. 

§  5584.  —  Guaranty  of  third  person. 

§  5585.  —  Effect  of  contingent  claims. 

§  5586.  Effect  on  stockholders — In  general. 

§  5587.  —  Effect  on  transfers  of  stock. 

$  5588.  —  Effect  as  discharge  of  subscriptions  to  stock. 

§  5589.  —  Liability  of  stockholders  where  business  continued  as  usual  after  disso- 
lution. 

§  5590.  —  Effect  on  statutory  liability  of  stockholders. 

§  5591.  — Vesting  of  title  to  corporate  assets  in  stockholders. 

§  5592.  Effect  of  dissolution  as  regards  corporate  property  and  conveyances — 
Old  rule. 

§  5593.  —  Modern  rule. 

$  5594.  —  Rule  governing  nonstock  and  eleemosynary  corporations. 

§  5595.  —  Transfer  or  assignment  before  dissolution. 

8  5596.  —  Transfers  by  or  to  corporation  after  dissolution. 

§  5597.  Effect  of  dissolution  as  regards  liability  for  torts — General  rule. 

15  5598.  —  Torts  committed  after  dissolution. 

f  5599.  As  affecting  corporation 's  right  to  sue  on  causes  of  action  ex  delicto. 

§  5600.  Effect  on  survival  of  cause  of  action .  againsfr  corporation  for  a  penalty. 
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§  5601.  Effect  on  power  of  corporation  to  sue  or  to  be  sued — Rule  independently 

of  statute. 
f  5602.  —  Bule  applied  to  scire  facias. 
f  5603.  —  Bankruptcy  proceedings. 
§  5604.  —  Actions  as  prohibited  by  statute. 
{5605.  — Bule  under  modern  statutes. 

1 5606.  — » Right  to  sue  after  expiration  of  statutory  extension  of  corporate  life. 
S  5607.  —  Proper  or  necessary  parties  to  action. 

1 5608.  —  Upon  whom  process  may  be  served  where  corporation  is  dissolved. 
$  5609.  —  Pleading  and  procedure  to  raise  question  of  dissolution. 
§  5610.  Effect  on  attachments  and  garnishments. 
5  5611.  Judgment  and  execution  after  dissolution. 
§  5612.  Appeal  or  writ  of  error  after  dissolution. 
f  5613.  Effect  of  dissolution  pendente  lite — Independently  of  statute. 
1 5614.  —  Statutory  provisions. 
«  5615.  —  Statutes  as  having  extraterritorial  effect. 
§  5616.  —  Statutes  as  applicable  to  foreign  corporations. 
$  5617.  —  Substitution  of  parties. 
§  5618.  Power  of  legislature  to  revive  corporation  after  dissolution. 

VUI.  PROCEDUBE  AND  ACTS  CONNECTED  WITH  WINDING  UP 

A.  In  General 

f  5619.  Methods  of  winding  up. 

1 5620.  Statutory  provisions  for  winding  up. 

f  5621.  Jurisdiction  of  equity  to  administer  corporate  assets. 

f  5622.  Right  of  creditors  to  sue — In  general. 

S5623.  — Actions  by  creditors  against  stockholders  who  have  received  assets  on 

distribution. 
f  5624.  Right  of  stockholders  to  sue  after  dissolution. 
§  5625.  Sale  of  property  in  connection  with  winding  up— General  rules. 
1 5626.  —  Who  may  purchase. 
i  5627.  —  Effect  as  destroying  liens. 

B.  Statutory  Continuation  of  Corporate  Life  for  Limited  Time  After 

Dissolution 
§  5628.  Statutes  generally. 

$  5629.  Corporations  to  whom  statutes  are  applicable. 
§  5630.  Statutes  as  confined  to  certain  kind  of  dissolution. 
§  5631.  Statutes  as  exclusive. 
|  5632.  Length  of  continuation. 

f  5633.  Statute  as  conferring  particular  powers — To  hold  property. 
15634.  — To  dispose  of  property. 
5  5635.  —  To  collect  debts. 
|  5636.  —  To  engage  in  new  business. 

§  5637.  Effect  of  expiration  of  statutory  extension  of  life — In  general. 
§  5638.  —  On  title  to  real  estate. 

C.  Trustees  for  Purpose  of  Winding  Up 

§5639.  In  general. 

§  5640.  Appointment  by  stockholders. 
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§  5641.  Extraterritorial  effect  of  appointment. 

$  5642.  For  whom  officers  are  statutory  trustees. 

§  5643.  -Number  necessary  to  act. 

|  5644.  Interference  with  by  court. 

$  5645.  Powers  and  rights  of  trustees — In  general 

§  5646.  —  Title  to  corporate  property  and  control  thereof. 

§  5647.  —  Power  to  prefer  creditors. 

§  5648.  Liabilities — In  general. 

*  5649.  —  For  profits  realized. 

§  5650.  Actions  and  parties  thereto. 

f  5651.  Compensation  of  trustees. 

~       D.  Receivers 

§  C652.  Appointment — In  general. 

$  5653.  —  Power  to  appoint  independently  of  statute. 

§  5654.  —  Statutory  provisions  as  to  appointment. 

§  5655.  —  Where  there  is  no  power  to  award  a  dissolution. 

i  5656.  —  Propriety  where  existence  of  corporation  is  continued  by  statu! 

§  5657.  —  Propriety  of  appointment  as  dependent  upon  necessity. 

§  5658.  —  Appointment  in  sister  state.  

§  5659.  —  Appointment  as  substitute  for  corporate  officers  made  statutory       "^-"-  uswes 

or  for  liquidator  chosen  by  stockholders. 
|  5660.  —  Who  may  apply  for. 
§  5661.  —  Who  may  be  appointed. 
§5662.  — Order  appointing. 
5  5663.  —Effect  of  appeal  from  appointment. 
{  5664.  Time  for  application  or  appointment — In  general. 
§  5665.  —  Before  dissolution. 

f  5666.  —  After  expiration  of  statutory  period  for  winding  up. 
1 5667.  Conflict  of  jurisdiction  as  between  state  and  federal  courts. 
§  5668.  Procedure  in  general  in  connection  with  receivers. 
f  5669.  Effect  of  appointment. 

S  5670.  Title  of  receiver  to  corporate  property — In  general 
f  5671.  —  Effect  of  transfers  of  property  as  against  receiver. 
$  5672.  Powers  and  duties  of  receivers — In  general. 
§  5673.  —  Power  to  transact  new  business. 

I  5674.  —  Collection  of  assets  and  enforcement  of  corporate  rights. 
§  5675.  —  Power  to  sell. 

§  5676.  —  Actions  for  benefit  of  stockholders  or  creditors. 
§  5677.  —  Strings  out  writ  of  error. 
§  5678.  In  whose  name  actions  to  be  brought. 
§  5679.  Joinder  or  substitution  as  party  in  pending  action. 
§  5680.  Actions  against. 
S  5681.  Termination  of  receivership. 
$  5682.  Recovery  of  damages  for  wrongful  receivership. 

E.  Rules  Governing  Distribution 

§  5683.  Presentation  and  allowance  of  claims. 

§  5684.  Priorities  and  payment  of  claims — In  general. 

{  5685.  —  Amounts  and  equities  as  determinable  as  of  what  time. 
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§  5686.  —  Taxes. 

f  6687.  — Costs  and  attorney's  fees. 

1 5688.  —  Interest. 

$  5689.  Distribution  among  stockholders— General  rules. 

$  5690.  —  Agreements  of  stockholders  as  controlling. 

§  5691.  —  Holders  of  preferred  stock  as  entitled  to  priority. 

I.  GENERAL  CONSIDERATIONS 

1 6405.  Scope  of  chapter.  This  chapter,  as  its  title  indicates,  is 
confined  to  matters  relating  to  the  dissolution  of  corporations,  by 
whatever  mode  accomplished.  Consolidation  as  dissolution  of  the 
constituent  companies  has  already  been  treated  of.1  Dissolution  of 
foreign  corporations  is  considered  in  a  subsequent  chapter.9  Also  the 
remedy  by  quo  warranto  is  treated  generally  in  another  chapter.8 
The  question  of  receivers  is  noticed  only  in  so  far  as  such  receiver- 
ships are  connected  with  dissolution  proceedings.4 

Matters  peculiar  to  dissolution  of  building  and  loan  associations 
should  be  investigated  by  referring  to  the  statutes  governing  such 
corporations  and  to  standard  textbooks  on  the  subject;  and  the  same 
is  true  as  to  banking  corporations  and  insurance  companies. 

§6406.  Definitions.  A  corporation  is  said  to  be  dissolved  when 
the  franchise  to  be  a  corporation,  conferred  upon  it  by  the  state,  is 
extinguished,  and  its  corporate  existence  terminated.5  A  corporation 
may  cease  to  exist  for  all  practical  purposes  and  yet  not  be  dissolved 


l  Chapter  on  Consolidation,  supra. 
See  also  Riddell  v.  Rochester  German 
Ins.  Co.  of  New  York,  35  R.  I.  45, 
85  Atl.  273. 

•  Chapter  on  Foreign  Corporations, 
infra. 

'See  §§3216-3276,  supra. 
4  See  §§  5652-5682,  infra. 

•  See  Farish  v.  Cieneguita  Copper 
Co.,  12  Ariz.  235,  242,  100  Pae.  781; 
Matthews  v.  Bank  of  Allendale,  60 
8.  C.  183,  191,  38  S.  B.  437.  See  also 
8tate  Council  Junior  Order  of  United 
American  Mechanics  of  New  Jersey 
v.  Enterprise  Cpuncil  No.  6,  75  N.  J. 
Eq.  245,  251,  72  Atl.  10. 

"A  dissolution  of  a  corporation, 
within  the  contemplation  of  the  law 
is  the  death  of  the  corporation.  It 
means  a  disintegration,  a  separation, 


a  going  out  of  business.19  Theis  v. 
Spokane  Falls  Gas  Light  Co.,  34  Wash. 
23,  29,  74  Pac.  1004. 

The  dissolution  of  a  corporation  is 
said  to  be  "equivalent  to  the  death 
of  a  natural  person."  Imperial  Film 
Exchange  v.  General  Film  Co.,  244 
Fed.  985. 

"The  dissolution  of  a  corporation 
is  that  condition  of  law  and  fact 
which  ends  the  capacity  of  the  body 
corporate  to  act  as  such,  and  neces- 
sitates a  final  liquidation  and  ex- 
tinguishment of  all  the  legal  rela- 
tions subsisting  in  respect  of  the  cor- 
porate enterprise."  Taylor,  Corp. 
§428. 

In  an  action  by  the  state  to  forfeit 
a  charter,  a  judgment  of  ouster  does 
not   dissolve  the   corporation   but  it 


9015 


§5406] 


Private  Corporations 


[Ch.64 


as  a  matter  of  law.6  There  is  no  dissolution,  strictly  speaking,  unless 
the  corporation  has  lost  all  power  to  continue  or  to  resume  its  busi- 
ness as  a  going  concern.7  "Liquidation' '  means  the  winding  up  of 
the  affairs  of  a  corporation.6  A  reorganization,  where  a  mere  at- 
tempt to  continue  the  corporate  business  under  a  new  corporate  en- 
tity, is  not  a  dissolution.* 

Sometimes,  however,  the  term  "dissolution"  is  used  in  a  broad  sense 
so  as  to  include  what  is  a  dissolution  in  fact  as  well  as  what  constitutes 
a  legal  dissolution.10  For  some  purposes,  a  corporation  may  be  con- 
sidered dissolved  when  it  is  in  effect  dissolved,  although  there  has 
been  no  legal  dissolution.11  Thus,  equity  will  sometimes  treat  a  corpo- 
ration as  dissolved,  for  the  purpose  of  distributing  its  assets,  when 
in  legal  sense  no  dissolution  has  occurred,  especially  in  case  of  non- 
stock corporations.1*  And  a  corporation  may  be  deemed  dissolved, 
for  the  purpose  of  permitting  creditors  to  sue  stockholders  for  the 
debts  of  the  company,  or  to  recover  unpaid  stock  subscriptions,  with- 
out being  dissolved  in  the  sense  that  the  corporation  ceases  to  exist.18 
In  other  words,  insolvency  or  cessation  of  business,  although  not  tech- 
nically a  dissolution,  confers  upon  creditors  practically  the  same 
rights  which  they  would  have  under  a  technical  dissolution.14  Thus, 
the  dissolution  of  a  corporation,  that  will  enable  its  creditors  without 
exhausting  their  legal  remedies  against  the  corporation,  to  proceed 
against  its  stockholders  to  enforce  the  payment  of  their  unpaid  sub- 


at  least  suspends  the  right  to  exer- 
cise its  franchises.  Campbell  v.  Tal- 
bot, 132  Mass.  174,  177. 

6  Brock  v.  Poor,  216  N.  Y.  387,  111 
N.  E.  229. 

7  Dewey  v.  St.  Albans  Trust  Co., 
56  Vt.  476,  483,  48  Am.  Rep.  803. 

•  Assets  Realization  Co.  y.  Howard, 
70  N.  Y.  Misc.  651,  127  N.  Y.  Supp. 
798. 

IFarish  v.  Cieneguita  Copper  Co., 
12  Ariz.  235,  242,  100  Pac.  781;  Theis 
v.  Spokane  Falls  Gas  Light  Co.,  34 
Wash.  23,  30,  74  Pac.  1004. 

10 The  phrase  "dissolving  a  cor- 
poration" is  used  sometimes  as  syn- 
onymous with  annulling  the  charter 
or  terminating  the  existence  of  the 
corporation,  and  sometimes  as  mean- 
ing merely  a  judicial  act  which  alien- 
ates the  property  and  suspends  the 
business  of  the  corporation,  without 


terminating  its  existence.  In  re  Inde- 
pendent Ins.  Co.,  Holmes  103,  Fed. 
Cas.  No.  7,017. 

11  Miller  v.  Riddle,  227  111.  53,  118 
Am.  St.  Rep.  261,  81  N.  E.  48,  rev'g 
130  HI.  App.  392. 

1*  Mobile  Temperance  Hall  Ass'n  v. 
Holmes,  189  Ala.  271,  65  So.  1020. 

18  See  Elliott  v.  Sullivan,  156  Mo. 
App.  496,  137  S.  W.  287,  and  see 
§  5563,  infra. 

The  meaning  of  the  word  "disso- 
lution" is  broadened  in  its  scope  in 
construing  statutes  making  stock- 
holders liable  for  corporate  debts  on 
"dissolution"  of  the  corporation. 
Chapter  on  Stockholders,  supra,  and 
see  §5437,  infra. 

14  Lyons-Thomas  Hardware  Co.  v. 
Perry  Stove  Mfg.  Co.,  86  Tex.  143, 
155,  22  L.  R.  A.  802,  24  S.  W.  16. 
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scriptions  for  stock,  takes  place  when  the  corporation  comes  into  the 
condition  "of  having  debts  and  no  assets,  and  has  ceased  to  act  and 
exercise  its  corporate  functions,  or  has  suffered  acts  to  be  done  which 
end  the  object  for  which  it  was  created.' ' 1§ 

It  is  necessary  to  clearly  distinguish  between  a  suit  whose  object 
is  merely  to  obtain  the  appointment  of  a  receiver  and  one  to  dissolve 
a  corporation.16  In  the  one  case,  the  corporate  existence  continues 
notwithstanding  the  granting  of  the  relief  sought,  while  in  the  other 
case  the  corporation  goes  out  of  existence,  except  for  certain  limited 


purposes 


17 


§6407.  Forfeiture  of  secondary  franchises  distinguished.  For- 
feitures of  the  franchise  to  be  a  corporation  are  to  be  distinguished 
from  the  forfeitures  of  special  franchises,18  the  latter  phase  of  the 
subject  having  been  considered  in  preceding  volumes.10 

§  5408.  Methods  of  dissolution—- In  general  It  is  said  by  Black- 
stone  that  a  corporation  may  be  dissolved  in  four  ways,  namely: 
(1)  By  act  of  parliament;  (2)  by  the  natural  death  of  all  its  mem- 
bers, in  case  of  an  aggregate  corporation;  (3)  by  the  surrender  of 
its  franchises  into  the  hands  of  the  king,  which  he  calls  a  kind  of 
suicide;  and,  (4)  by  forfeiture  of  its  charter  through  negligence  or 
abuse  of  its  franchises;  in  which  case,  he  says,  the  law  judges  that 
the  body  politic  has  broken  the  condition  upon  which  it  was  incor- 
porated, and  thereupon  the  incorporation  is  void.80  This  statement, 
however,  is  not  accurate  when  applied  to  modern  business  corpo- 
rations in  this  country.  Thus,  the  legislature  cannot  repeal  the  charter 
of  a  corporation  unless  the  power  to  do  so  was  reserved  when  the 


1*  Knight  &  Wall  Co.  v.  Tampa  Sand 
Lime  Brick  Co.,  55  Fla.  728,  741,  46 
So.  285. 

16  The  pendency  of  receivership  pro- 
ceedings in  a  federal  court  does  not 
preclude  a  suit  to  dissolve  brought  in 
a  state  court.  People  v.  New  York 
City  K.  Co.,  57  N.  Y.  Misc.  114,  107 
N.  Y.  Supp.  247. 

17  People  v.  New  York  City  R.  Co., 
57  N.  Y.  Misc.  114,  107  N.  Y.  Supp. 
247.    See  also  §  5564,  infra. 

16  For  illustrations  of  suits  to  for- 
feit secondary  franchises,  see  State  v. 
Birmingham  Water  Works  Co.,  185 
Ala,   388,   Ann.   Cas.   1916  B   166,  61 


So.  23;  State  v.  Sunset  Telephone  k 
Telegraph  Co.,  86  Wash.  309,  L.  R.  A. 
1917  F  1178,  150  Pac.  427. 

16  See  §§1178-1183,  3230,  supra. 

661  Bl.  Com.  485. 

And  see  Economy  Building  &  Loan 
Ass'n  v.  Paris  Ice  Mfg.  Co.,  113  Ky. 
246,  24  Ky.  L.  Rep.  107,  68  S.  W.  21; 
Hodsdon  v.  Copeland,  16  Me.  314; 
Penobscot  Boom  Corporation  v.  Lam- 
eon,  16  Me.  224,  33  Am.  Dec.  656; 
Boston  Glass  Manufacturing  v.  Lang- 
don,  24  Pick.  (Mass.)  49,  35  Am.  Dec. 
292;  Oakes  v.  Hill,  14  Pick.  (Mass.) 
442. 
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corporation  was  created.81  Nor  can  modern  stock  companies  be  dis- 
solved by  the  death  of  members,  for  the  shares  of  stock  in  such  corpo- 
rations pass,  on  the  death  of  the  holders,  to  their  personal  represent- 
atives or  legatees.88  Nor,  according  to  the  weight  of  authority,  can 
a  corporation  be  dissolved  by  the  surrender  of  its  charter,  unless  the 
surrender  is  authorized  or  accepted  by  the  state.88  Nor  does  a  corpo- 
ration cease  to  exist,  ipso  facto,  because  of  negligence  or  abuse  of 
its  franchises.  There  must  first  be  a  judgment  of  forfeiture  in  pro- 
ceedings by  the  state.84 

It  is  more  accurate,  therefore,  to  say  that  a  corporation  may  be 
dissolved  in  the  following  ways:  (1)  By  an  act  of  the  legislature 
repealing  or  withdrawing  its  charter,  provided  the  legislature,  in 
granting  the  charter,  has  reserved  the  power  to  repeal  the  same,  but 
not  otherwise;  (2)  by  the  expiration  of  a  time  limited  for  the  con- 
tinuance of  its  corporate  existence;  (3)  by  the  happening  of  some 
contingency  prescribed  in  its  charter;  (4)  by  the  failure  or  loss  of 
some  integral  part  of  the  corporation,  so  that  it  cannot  longer  exist ; 
(5)  by  a  surrender  of  its  charter,  provided  the  surrender  is  author- 
ized or  accepted  by  the  state ;  and  (6)  by  the  forfeiture  of  its  charter 
in  a  judicial  proceeding.85 

Since  judicial  proceedings  at  the  instance  of  the  state  are  necessary 
to  enforce  a  forfeiture  of  the  charter  of  a  corporation  for  misuser 
or  abuse  or  nonuser  of  its  franchises,  or  for  neglect  of  duty  to  the 
public,  the  governor  of  a  state  has  no  power  to  enforce  a  forfeiture 
and  dissolve  a  corporation  by  proclamation.  It  was  so  held  where 
a  military  governor,  in  charge  of  one  of  the  southern  states  during 
the  reconstruction  period  by  appointment  of  the  federal  government, 
undertook  to  dissolve  a  corporation  by  proclamation.86 

Generally,  the  method  provided  by  statute  for  dissolving  or  wind- 
ing up  a  corporation  is  exclusive,  where  dissolution  is  accomplished 
by  a  decree  of  court.87    Thus,  the  courts  cannot  appoint  a  receiver 


*1  Chapter  on  Amendment  and  Re- 
peal of  Charters,  supra. 

S3  See  (15430,  5431,  infra. 

S8  See  §  5447,  infra. 

M  See  §  5425,  infra. 

W  Forfeiture  is  to  be  distinguished 
from  dissolution  by  expiration  of  the 
charter.  Murphy  v.  Missouri  &  Kan- 
sas Land  &  Loan  Co.,  28  N.  D.  519, 
149  N.  W.  157. 

86  Shand  v.  Gage,  9  S.  C.  187. 

27  Union   Sav.   &   Inv.    Co.   v.    Dis- 


trict Court  of  Salt  Lake  County,  44 
Utah  397,  Ann.  Cas.  1917  A  821,  140 
Pac.  221. 

A  distribution  of  all  the  corporate 
assets  is  a  winding  up  which  can 
legally  be  accomplished  only  in  the 
method  provided  by  law.  Butler  v. 
New  Keystone  Copper  Co.,  10  Del.  Ch. 
371,  93  Atl.  380. 

Commission  of  corporations  cannot 
dissolve.  Parrar  v.  Pillsbury,  217 
Mass.  330,  104  N.  E.  737. 
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to  wind  up  the  affairs  of  a  corporation  at  the  request  of  one  or  more 
shareholders  where  the  only  remedy  provided  by  statute  is  an  action 
by  the  attorney  general.8* 

§  6409.  —  As  affected  by  nature  of'  corporation.  The  dissolution 
of  nonstock  corporations  generally  is  governed  by  the  same  rules  ap- 
plicable to  stock  corporations,  although  sometimes  the  fact  that  there 
is  no  stock  is  of  more  or  less  importance.2*  Generally  speaking,  the 
statutes  relating  to  dissolution  of  corporations  and  to  forfeiture  of 
their  charters  apply  to  all,  or  nearly  all,  classes  of  corporations,  but 
sometimes  a  statute  is  limited  to  particular  corporations  or  excludes 
certain  corporations  from  its  provisions,  in  which  latter  case  there 
generally  is  a  special  statute  governing  the  dissolution  or  forfeiture 
in  regard  to  such  excluded  corporations.  General  statutes  providing 
for  the  dissolution  of  corporations  are  often  not  applicable  to  banks, 
trust  companies,  building  and  loan  associations,  and  the  like,  which 
are  governed  in  this  respect  by  special  statutes.80  Special  statutes 
as  to  forfeiture  or  dissolution  sometimes  are  applicable  only  to  par- 
ticular corporations  as  building  and  loan  associations,81  banking88 


W  Union  Sav.  &  Inv.  Co.  v.  Dis- 
trict  Court  of  Salt  Lake  County,  44 
Utah  397,  Ann.  Cas.  1917  A  821,  140 
Pac  221.    See  also  §5541,  infra. 

SSSee  Mobile  Temperance  Hall 
Ass'n  v.  Holmes,  189  Ala.  271,  65  So. 
1020. 

*S  See  Craughwell  v.  Mousam  River 
Trust  Co.,  113  Me.  531,  95  Atl.  221. 

SI  Illinois.  Illinois  Building  &  Loan 
Ass'n  v.  People,  173  111.  638,  50  N.  E. 
1007;  Continental  Investment  &  Loan 
Society  v.  People,  167  HI.  195,  47  N. 
E.  381. 

Iowa.  McKee  v.  Home  Savings  & 
Trust  Co.,  122  Iowa  731,  98  N.  W. 
609. 

Oregon.  See  North  v.  Union  Sav- 
ings &  Loan  Ass'n,  58  Ore.  483,  117 
Pac.  822. 

Tennessee.  Falls  v.  Anglo-Teutonia 
Building  &JLoan  Ass'n,  105  Tenn.  18, 
58  S.  W.  325. 

Utah.  Union  Sav.  &  Inv.  Co.  v. 
District  Court  Salt  Lake  County,  44 


Utah  397,  Ann.  Cas.  1917  A  821,  140 
Pac.  221. 

Washington.  State  v.  Northwestern 
Inv.  Co.,  70  Wash.  381,  126  Pac  895. 

Statute  relating  to  banks  was  held 
applicable  in  People  v.  Manhattan 
Beal  Estate  &  Loan  Co.,  175  N.  Y. 
133,  67  N.  E.  219. 

The  Utah  statute  is  exclusive  and 
precludes  the  appointment  of  a  receiv- 
er to  wind  up  the  affairs  of  such  a 
company  at  the  request  of  one  or 
more  shareholders.  Union  Sav.  & 
Inv.  Co.  v.  District  Court  Salt  Lake 
County,  44  Utah  397,  Ann.  Cas.  1917 
A  821,  140  Pac.  221. 

SS  Commercial  Loan  &  Trust  Co.  v. 
Mailers,  242  111.  50,  134  Am.  St.  Bep. 
306,  17  Ann.  Cas.  224,  89  N.  E.  661; 
State  v.  People's  United  States  Bank, 
197  Mo.  574,  594,  94  S.  W.  953;  In  re 
Murray  Hill  Bank,  153  N.  Y.  199,  47 
N.  E.  298;  People  v.  Oriental  Bank, 
124  N.  Y.  App.  Div.  741,  109  N.  Y. 
Supp.  509;  People  v.  Mercantile  Co- 
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corporations,    national    banks,88   insurance    companies,84  turnpike 
companies,86  religious  corporations,86  and  the  like. 

§  5410.  Constitutionality  of  dissolution.  The  dissolution  of  a  cor- 
poration is  not  unconstitutional  as  impairing  the  obligation  of  con- 
tracts made  by  it  with  other  parties  during  its  existence,  for  they 
may  still  assert  their  rights  against  the  property  of  the  corporation  in 
the  mode,  if  any,  prescribed  by  statute,  or,  if  no  adequate  remedy 
is  provided  by  statute,  in  a  court  of  chancery  in  accordance  with 
the  general  principles  and  practice  in  equity.  This  is  true,  whether 
the  dissolution  be  by  repeal  of  the  charter  of  a  corporation  under  a 
power  of  repeal  reserved  in  granting  it,  or  by  a  surrender  of  the 
charter  by  the  stockholders  or  members,  authorized  or  accepted  by 
the  state,  or  by  a  forfeiture  of  its  charter  in  judicial  proceedings  by 


operative  Bank,  53  N.  Y.  App.  Div. 
295,  65  N.  Y.  Supp.  766;  Com.  v.  Re- 
liance Safe  Deposit  &  Trust  Co.,  242 
Pa.  177,  88  Atl.  1004.  See  also  Mont- 
gomery Bank  &  Trust  Co.  v.  Walker, 
181  Ala.  368,  61  So.  951. 

Missouri  state  held  exclusive  in 
Koch  v.  Missouri -Lincoln  Trust  Co. 
(Mo.),  181  S.  W.  44. 

Kentucky  statute  held  exclusive. 
Cartwell  v.  Commercial  Bank  &  Trust 
Co\,  153  Ky.  798,  156  8.  W.  1048. 

If  a  transfer  of  stock  is  not  re- 
corded, the  transferor  is  properly 
made  a  party  defendant  instead  of 
the  transferee,  in  a  suit  for  dissolu- 
tion under  section  11  of  the  Illinois 
Banking  Law.  People  v.  La  Salle 
Btreet  Trust  &  Savings  Bank,  269  111. 
518,  110  N.  E.  38. 

In  Maine,  the  bank  commissioner 
is  the  only  one  authorized  to  bring 
a  suit  to  wind  up  insolvent  banks 
and  trust  companies.  Craughwell  v. 
Mousam  River  Trust  Co.,  113  Me.  531, 
95  Atl.  221. 

88  First  Nat.  Bank  of  Kansas  City, 
Missouri  v.  Pennig,  28  Cal.  App.  267, 
151  Pac.  1153;  Cogswell  v.  Second 
Nat.  Bank,  76  Conn.  252,  56  Atl.  574. 

84  Yates  v.  Continental  Ins.  Co.,  207 
111.  512,  69  N.  E.  779,  writ  of  error 


dismissed  199  U.  S.  600,  50  L.  Ed. 
327  (mem.  dec);  Yates  v.  People, 
207  111.  316,  69  N.  E.  775,  writ  of 
error  dismissed  199  U.  S.  600,  50  L. 
Ed.  327  (mem.  dec.) ;  Chicago  Life  Ins. 
Co.  v.  Auditor  of  Public  Accounts,  101 
111.  82,  aff'd  113  U.  8.  574,  28  L.  Ed., 
1084;  Ward  v.  Farwell,  97  HI.  593; 
Michel  v.  Southern  Ins.  Co.,  128  La. 
562,  Ann.  Cas.  1912  C  810,  54  So. 
1010;  Monumental  Mut.  Life  Ins.  Co. 
v.  Wilkinson,  100  Md.  31,  59  Atl.  125; 
State  v.  Farmers'  &  Merchants'  Ins. 
Co.,  90  Neb.  664,  Ann.  Cas.  1913  B 
643,  134  N.  W.  284. 

Statute  held  exclusive  in  Grimes  v. 
Central  Life  Ins.  Co.,  172  Ky.  18, 
188  S.  W.  901. 

That  statute  is  exclusive,  see  Mur- 
ray v.  Superior  Court,  129  Cal.  628, 
62  Pat;.   191. 

County  in  which  suit  to  dissolve 
must  be  brought,  see  Great  Western 
Life  Assur.  Co.  v.  State,  181  Ind.  28, 
103  N.  E.  843,  102  N.  E.  849. 

86  New  Market  &  Sperryville  Turn- 
pike Co.  v.  Keyser,  119  Va.  165,  89 
S.  E.  251. 

86  Westminster  Presbyterian  Church 
v.  Trustees  of  Presbytery,  142  N.  Y. 
App.  Div.  855,  127  N.  Y.  Supp.  836. 
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the  state.87  Furthermore,  "a  corporation,  by  the  very  terms  and 
nature  of  its  political  existence,  is  subject  to  dissolution,  by  a  sur- 
render of  its  corporate  franchises,  and  by  a  forfeiture  of  them  for 
wilful  misuser  and  nonuser.  Every  creditor  must  be  presumed  to 
understand  the  nature  and  incidents  of  such  a  body  politic,  and  to 
contract  with  reference  to  them.  And  it  would  be  a  doctrine  new  in. 
the  law,  that  the  existence  of  a  private  contract  of  the  corporation 
should  force  upon  it  a  perpetuity  of  existence  contrary  to  public 
policy,  and  the  nature  and  objects  of  its  charter."  ,8  It  must  be  borne 
in  mind,  however,  that,  while  the  legislature  may  provide  for  the 
dissolution  of  a  corporation,  whether  it  is  indebted  or  not,  it  cannot 
impair  the  obligation  of  the  existing  contracts  between  it  and  third 
persons,  or  take  away  the  vested  rights  of  its  creditors.  It  cannot 
constitutionally  pass  any  law  which  deprives  creditors  of  the  right 
to  resort  to  the  property  of  the  corporation  for  the  satisfaction  of 
their  claims.80  And,  of  course,  a  repeal  of  the  charter  of  a  corpora- 
tion, except  for  some  act  or  neglect  constituting  a  cause  for  forfeiture 
of  its  charter,  is  void  as  impairing  the  obligation  of  the  contract  be- 
tween the  state  and  the  corporation,  unless  the  corporation  consents, 
or  the  power  to  repeal  has  been  reserved  by  the  state.4* 

§  5411.  Sight  to  urge  forfeiture  or  dissolution  in  collateral  pro- 
ceeding— General  rule.  Where  there  is  no  ipso  facto  forfeiture, 
and  the  charter  has  not  expired  by  lapse  of  time,  and  there  has  been 
no  judicial  decree  declaring  a  forfeiture,  the  fact  that  there  is  an 
existing  ground  for  forfeiture  cannot  be  urged  either  by  the  state 


37  United  States.  Lum  v.  Robert- 
son,  6  Wall.  277,  18  L.  Ed.  743;  Bacon 
v.  Robertson,  18  How.  480,  15  L.  Ed. 
499;  Curran  v.  State,  15  How.  304,  310, 
14  L.  Ed.  705;  Mumma  v.  Potomac 
Co.,  8  Pet.  281,  8  L.  Ed.  945;  Lothrop 
v.  Stedman,  13  Blatchf .  134,  Fed.  Gas. 
No.  8,519. 

Alabama.  Nelson  v.  Hubbard,  96 
Ala.  238,  17  L.  B.  A.  375,  11  So.  428; 
Mobile  &  O.  B.  Co.  v.  State,  29  Ala. 
573. 

California.  Grossman  v.  Vivienda 
Water  Co.,  150  Gal.  575,  89  Pac.  335. 

Illinois.  People  v.  Rose,  207  111. 
352,  69  N.  E.  762;  Republic  Life  Ins. 
Co.  v.  Swigert,  135  111.  150,  12  L.  B. 
A.  328,  25  N.  E.  680;  Ward  v.  Farwell, 
97  IU.  593. 


Maine.  Merrill  y.  Suffolk  Bank,  31 
Me.  57,  50  Am.  Dec.  649;  Bead  v. 
Frankfort  Bank,  23  Me.  318. 

Massachusetts.  Thornton  v.  Mar- 
ginal Freight  By.  Co.,  123  Mass.  32; 
Foster  v.  Essex  Bank,  16  Mass.  245, 
8  Am.  Dec.  135. 

88  Mr.  Justice  Story,  in  Mumma  v. 
Potomac  Co.,  8  Pet.  (U.  S.)  281,  8 
L.  Ed.  945. 

89  Lothrop  v.  Stedman,  42  Conn. 
584;  People  v.  O'Brien,  45  Hun  (N. 
Y.)  519,  rev'd  111  N.  Y.  1,  2  L.  B.  A. 
255,  7  Am.  St.  Bep.  684,  18  N.  E.  692. 

40  See  chapter  on  Repeal  of  Char- 
ters, supra. 
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or  anyone  else  in  a  collateral  proceeding,  for  the  purpose  of   attack- 
ing the  right  of  the  corporation  to  exercise  the  powers  and  franchises 
conferred  upon  it  by  its  charter.    The  cause  of  forfeiture  cannot  be 
taken  advantage  of  in  collateral  actions  by  the  state,  actions,  by  or 
against  the  corporation,  or  in  other  collateral  actions.     This  is  too 
well  settled  to  require  any  extensive  citation  of  authorities.^'   For 
instance,  a  ground  for  forfeiture  cannot  be  urged  in  an  action  by  a 
corporation  against  third  persons,48  or  in  an  action  by  a  corporation 
against  a  delinquent  subscriber,48  or  in  a  proceeding  by  a  corpora- 
tion to  condemn  land,44  or  in  an  ejectment  action  by  a  purchaser  of 
lands  against  the  corporation,46  or  in  a  suit  by  the  state  against  third 
persons.46    So  a  ground  for  forfeiture  cannot  be  urged  by  a  corpo- 
ration as  a  defense  to  an  indictment  or  prosecution  against  it.47 


« Indiana.  Western  Plank  Road 
Co.  v.  Central  Union  Tel.  Co.,  116 
Ind.  229,  18  N.  E.  14. 

Maine.  XTlmer  v.  Lime  Rock  B.  Co., 
eS  Me.  579,  66  L:  R.  A.  387,  57  Atl. 
1001. 

Maryland.  Nieolai  v.  Maryland 
Agricultural  &  Mechanical  Ass'n,  96 
Md.  323,  53  Atl.  965. 

Massachusetts.  Heard  v.  Talbot, 
7  Gray  113,  where  it  was  said  that 
contrary  rule  would  be  against  public 
policy;  Boston  Glass  Manufactory  v. 
Langdon,  24  Pick.  49,  35  Am.  Dee. 
292. 

New  Hampshire,  State  v.  Fourth 
New  Hampshire  Turnpike,  15  N.  H. 
162,  41  Am.  Dec.  690. 

New  York.  Holmes  Elec.  Protec- 
tive Co.  v.  Williams,  181  App.  Div. 
687,  168  N.  Y.  Supp.  746. 

Virginia.  Saunders  v.  Bank  of 
Mecklenburg,  112  Ya.  443,  Ann.  Cas. 
1913  B  982,  71  S.  E.  714;  Pixley  v. 
Roanoke  Nav.  Co.,  75  Va.  320. 

Many  other  cases  might  be  cited 
in  support  of  this  proposition  but  to 
do  so  would  merely  mean  a  waste  of 
space.  If  additional  decisions  are  de- 
sired, reference  should  be  made  to 
local  digests. 

Forfeiture  of  a  franchise  by  non- 
user  cannot  be  raised  collaterally  by 
a  third  person  but  only  by  a  direct 


proceeding  by  the  state.  Keystone 
Wood  Co.  v.  Susquehanna  Boom  Co., 
235  Fed.  800,  aff'd  240  Fed.  296. 

If  the  state  refuses  to  institute  pro- 
ceedings to  forfeit  a  charter,  the 
question  of  forfeiture  cannot  be  col- 
laterally raised  by  third  persons.  Key- 
stone Wood  Co.  v.  Susquehanna  Boom 
Co.,  240  Fed.  296,  aff'g  235  Fed.  800. 

ttfirookville  &  G.  Turnpike  Co.  v. 
McCarty,  8  Ind.  392,  65  Am.  Dec.  768; 
Greenbrier  Lumber  Co.  v.  Ward,  30  W. 
Va.  43,  3  S.  E.  227. 

Rule  applied  to  action  on  a  note. 
Wright  v.  Benjamin,  5  La.  Ann.  179; 
Coil  v.  Pittsburgh  Female  College,  40 
Pa.  St.  439. 

43  Crump  v.  United  States  Min.  Co., 
7  Gratt.  (Va.)  352,  56  Am.  Dec.  116. 

44  Brown  v.  Wyandotte  &  S.  E.  By. 
Co.,  68  Ark.  134,  56  S.  W.  862;  Thomas 
v.  South  Side  El.  B.  Co.,  218  HI.  571, 
75  X.  E.  1058;  Dismal  Swamp  R.  Co. 
v.  John  L.  Boper  Lumber  Co.,  114  Va. 
537,  Ann.  Cas.  1914  C  641,  77  S.  E. 
598. 

4ft  Mackall  v.  Chesapeake  &  O.  Canal 
Co.,  94  U.  S.  308,  24  L.  Ed.  161. 

46  State  v.  Fagan,  22  La.  Ann.  545, 
aff  'd  16  Wall.  (U.  S.)  36,  21  L.  Ed. 
394. 

47Hudgins  v.  State,  46  Ala.  208; 
Com.  v.  Worcester  Turnpike  Corpora- 
tion, 3  Pick.  (Mass.)  327. 
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§  6412.  —  Where  forfeiture  or  dissolution  is  complete.  Where  a 
corporation  is  actually  dissolved,  or  its  charter  forfeited,  such  fact 
may  be  collaterally  shown  in  any  case  in  which  the  existence  of  the 
corporation  is  properly  in  issue,  and  by  private  individuals  as  well 
as  by  the  state.4*  This  does  not  conflict  at  all  with  the  rule  referred 
to  in  the  preceding  section,  that  the  forfeiture  of  its  charter  by  a 
corporation  for  misuser  or  nonuser,  or  for  failure  to  perform  condi- 
tions subsequent,  cannot  be  set  up  collaterally,  for,  until  the  for- 
feiture is  judicially  determined  and  decreed  in  a  direct  proceeding, 
there  is  no  dissolution,  but  merely  a  cause  of  forfeiture,  if  the  state 
sees  fit  to  enforce  it.40  The  fact  that  a  corporation  has  been  dissolved 
by  the  death  of  its  members  may  be  shown  in  a  collateral  proceeding, 
and  by  private  individuals  as  well  as  by  the  state.50 

The  general  rule  is  that  a  corporation  ceases  to  exist  when  its 
charter  expires  by  lapse  of  time,  and  thereafter  it  is  not  even  a  de 
facto  corporation,  and  its  right  to  exercise  corporate  powers  after 
such  time  may  be  questioned  collaterally.61 

When  a  corporation  has  absolutely  ceased  to  exist,  equity  may,  in  a 
proper  case,  enjoin  threatened  acts  of  a  person  assuming  to  act  for  it.** 

§5413.  Pleading  dissolution.  The  sufficiency  of  allegations 
pleading  dissolution  is  stated  in  a  preceding  chapter.68 

II.   BY  ACT  OP  LEGISLATURE 

§  6414.  General  rule.  Unless  prevented  by  constitutional  prohi- 
bitions, a  corporation  may  be  dissolved  by  an  act  of  the  legislature 
repealing  its  charter.  The  repeal  of  a  charter,  however,  does  not 
destroy  property  and  contract  rights  acquired  by  the  corporation  be- 
fore the  repeal.64 

§  5415.  Power  of  legislature  to  repeal.  As  stated  in  a  preceding 
chapter,66  the  charter  of  a  private  corporation  is  a  contract  between 
the  corporation  and  the  state,  within  the  meaning  of  the  prohibition 

48  Arkansas.    Blackwell  v.  State,  36  48  See  §5411,  supra. 

Ark.  178.  MBlackweU  v.  State,  36  Ark.  178. 

Illinois.     Attorney  General  v.  Chi-  Si  See  §  285,  supra. 

eago  &  £.  R.  Co.,  112  111.  520.  «*  Attorney  General   v.   Chicago   & 

Iowa.     Carey  v.  Cincinnati  &  C.  B.  £.  B.  Co.,  112  111.  520. 

Co.,  5  Iowa  357.  M  See  §  3074,  supra. 

Maryland.     Chesapeake  &  O.  Canal  &*  See  §  5592,  infra. 

Co.  v.  Baltimore  &  O.  B.  Co.,  4  Gill  &  M  Chap.  57,  supra. 
J.  1. 

North  Carolina.    Dobson  v.  Simon- 
ton,  86  N.  C.  498. 
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in  the  Constitution  of  the  United  States  against  the  passage  by  a 
state  of  any  law  impairing  the  obligation  of  contracts,  and  therefore, 
when  a  state  has  granted  a  charter  to  a  corporation,  without  reserving 
the  right  to  repeal  the  same,  it  cannot  constitutionally  repeal  the  same 
and  dissolve  the  corporation,  without  its  consent,  before  expiration 
of  the  time  for  which  it  was  created,  unless,  as  explained  in  another 
section,  the  corporation  has  done  something  not  authorized  by  its 
charter,  or  left  undone  something  required  of  it,  and  thereby  forfeited 
its  right  to  continue  in  the  exercise  of  its  franchises.*6 

Of  course  the  legislature  may  repeal  the  charter  of  a  corporation  at 
any  time  with  the  consent  of  the  stockholders  or  members.57  And 
if  the  state,  in  granting  a  charter,  has  reserved  the  right  to  repeal 
the  same,  either  by  a  provision  to  that  effect  in  the  charter  itself,  or 
by  a  eonstitutional  provision  or  general  law  in  force  at  the  time  of 
the  grant,  the  reservation  enters  into  the  contract  between  the  state 
and  the  corporation.  If  the  power  to  repeal  the  charter  at  the  will  or 
pleasure  of  the  legislature  is  reserved,  the  power  to  repeal  the  same 
is  absolute,  and  may  be  exercised  at  any  time,  and  without  any  cause 
of  forfeiture,  provided  vested  rights  are  not  impaired.58 

If  the  power  has  been  reserved  to  repeal  the  charter  of  a  corpora- 
tion only  on  the  happening  of  a  certain  contingency,  the  happening 
of  such  contingency  is  a  condition  precedent  to  the  power  to  repeal 
the  same  and  dissolve  the  corporation.  But  the  power  is  absolute 
upon  the  happening  of  such  contingency .5* 

As  stated  in  another  chapter,60  some  of  the  courts  have  held  that 
where  the  legislature  has  reserved  the  right  to  repeal  a  charter  in 
case  of  misuser  or  nonuser  of  its  franchises  by  the  corporation,  the 
legislature  has  the  power  to  determine  whether  there  has  been  nonuser 
or  misuser,  without  any  judicial  proceeding  to  determine  the  question, 
and,  further  than  this,  that  its  action  in  the  matter  is  not  subject  to 


56  See  §5425  et  seq.,  infra. 

«7  Mobile  &  O.  B.  Co.  v.  State,  29 
Ala.  573. 

M  Greenwood  v.  Union  Freight  R. 
Co.,  105  U.  S.  13,  26  L.  Ed.  961;  Read 
v.  Frankfort  Bank,  23  Me.  318; 
Thornton  v.  Marginal  Freight  By.  Co., 
123  Mass.  32;  Com.  v.  Bonsall,  3 
Whart.  (Pa.)  559. 

w  See  Chap.  57,  supra. 

60  See  Chap.  57,  supra. 

Where  the  legislature  has  repealed 
a  private  act  of  incorporation  without 


a  judicial  determination,  as  required 
by  a  provision  of  the  act,  of  the  ques- 
tion whether  there  had  been  a  viola- 
tion of  any  of  the  charter  provisions, 
the  repealing  act  cannot  be  sustained 
subject  to  a  right  in  the  corporators 
to  have  the  question  of  violation  tried 
in  the  courts  afterwards,  since  an  act, 
if  valid  for  any  purpose,  must  be  con- 
clusive. Flint  &  F.  Plank  Boad  Co.  v. 
Woodhull,  25  Mich.  99,  12  Am.  Bep. 
233. 
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review  by  the  courts.  Other  courts  have  held  that  such  a  reserva- 
tion of  the  right  to  repeal  a  charter  contemplates  judicial  proceedings 
for  the  purpose  of  determining  whether  there  has  been  nonuser  or 
misuser  on  the  part  of  the  corporation,  and  that  the  legislature  cannot 
determine  the  question  itself  and  repeal  the  charter  without  such 
proceedings.  Other  courts  have  held  that  the  legislature  may  deter- 
mine the  question  in  the  first  instance,  and  repeal  the  charter,  but 
that  its  determination  is  reviewable  by  the  courts. 

The  right  reserved  to  the  legislature  in  the  charter  of  a  corpora- 
tion, to  repeal  it  for  abuse,  is  not  affected  by  judicial  proceedings  to 
restrain  such  abuse,  nor  is  it  defeated  by  a  discontinuance  of  the 
abuse.61 

§  6416.  What  constitutes  repeal.  In  the  absence  of  constitutional 
restrictions,  a  special  charter  or  the  charter  of  a  corporation  or- 
ganized under  a  general  law  may  be  repealed  either  by  a  special  act 
or  by  a  general  law.  Whether  an  act  operates  as  a  repeal,  assuming 
that  the  power  to  repeal  exists,  depends,  of  course,  upon  the  intention 
of  the  legislature.  The  repeal  of  a  charter,  like  the  repeal  of  any 
other  statute,  may  be  express  or  implied,  though  implied  repeals  are 
not  favored.  "There  is  no  rule  of  law,"  it  was  said  in  a  New  Jersey 
case,  "which  prohibits  the  repeal  of  a  special  charter  by  a  general 
law.  Nor  is  there  any  principle  of  law  forbidding  such  repeal,  with- 
out the  use  of  express  words  declarative  of  the  legislative  intent  to 
repeal  the  earlier  statute.  Repeals  by  implication  are  not  favored. 
But  the  question  is  always  one  of  legislative  intent,  and  the  intent 
to  abrogate  the  particular  enactment  in  an  earlier  statute  by  a  general 
enactment  in  a  later  statute,  is  sufficiently  manifested  where  the  pro- 
visions of  the  two  enactments  are  so  inconsistent  that  they  cannot 
stand  together."8*  However,  repeals  by  implication  are  not  favored, 
and  a  statute  should  not  be  construed  as  impliedly  repealing  the 
charter  of  a  corporation,  if  it  reasonably  admits  of  any  other  con- 
struction.63 


•1  Erie  &  N.  E.  B.  Co.  v.  Casey,  26 
Pa.  8t.  287. 

6«  Morris  ft  E.  R.  Co.  v.  Commis- 
sioner of  Railroad  Taxation,  37  N.  J. 
L.  228,  230.  See  also  Mechanics'  & 
Traders'  Bank  of  Jersey  City  v. 
Bridges,  30  N.  J.  L.  112;  Union  Im- 
provement Co.  v.  Com.,  69  Pa.  St.  140. 
Compare,  however,  Grand  Rapids  v. 
Grand  Rapid*  Hydraulic  Co.,  66  Mich. 
606,  33  N.  W.  740. 


68  See  Chap.  57,  supra. 

A  corporation  organized  under  a 
general  law  is  not  dissolved  by  a  re- 
peal thereof,  where  the  repealing  act 
contain*  a  proviso  saving  rsrbt"  ac 
quired  in  proceedings  had  under  exist- 
ing laws.  Barren  Creek  Ditching  Co. 
v.  Beck,  99  lad.  247. 
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It  seems  that  a  special  statute  incorporating  the  purchasers  at  a 
foreclosure  sale  and  vesting  them  with  all  the  property,  franchises 
and  powers  of  the  old  company,  does  not  revoke  the  charter  of  the 
old  company.64 

A  constitutional  provision  abolishing  all  monopoly  features  in  the 
charter  of  any  corporation  existing  in  the  state  does  not  entirely  annul 
the  charter  of  a  corporation  which  has  been  given  a  monopoly,  but 
merely  abolishes  the  monopoly  feature  thereof.65 


III.    BY    EXPIRATION    OP    TIME 

§5417.  General  rules.  Generally,  the  duration  of  a  corporation 
depends  upon  the  provisions  of  the  special  act  creating  it,  or  of  the 
articles  of  incorporation,  where  created  under  a  general  law.  If  the 
duration  is  not  so  provided  for,  the  duration  is  limited  to  the  period, 
if  any,  fixed  by  the  general  statutes  for  duration  of  corporations.66 
If  the  duration  is  not  provided  for  in  either  or  any  of  such  ways, 
a  corporation  has  the  right  to  perpetual  existence,  at  least  until  dis- 
solved by  one  of  the  methods  prescribed  by  law.67 

In  most  states,  statutes  limit  the  existence  of  corporations  to  the 
period  expressed  in  their  charter  or,  if  no  period  is  expressed,  to  a 
certain  number  of  years.68   And  in  some  states  there  are  constitutional 


(MHiggins  v.  Downward,  8  Houst. 
(Del.)  227,  40  Am.  St.  Rep.  141,  32 
Atl.  133,  14  Atl.  720. 

66  Putnam  v.  Ruch,  54  Fed.  216,  56 
Fed.  416,  where  it  was  held  that  the 
adoption  in  Louisiana  of  a  constitu- 
tional provision  regulating  the  slaugh- 
ter of  cattle,  and  abolishing  all 
monopoly  features  of  any  corporation 
existing  in  the  state,  did  not  entirely 
annul  the  charter  of  a  corporation 
which  had  been  given  the  exclusive 
right  to  slaughter  cattle  in  the  city  of 
New  Orleans. 

66  Where  the  special  act  creating  a 
corporation,  or  the  articles  of  incor- 
poration where  a  corporation  is 
created  under  a  general  statute,  do  not 
fix  the  duration  of  the  charter,  refer- 
ence must  be  made  to  the  general  laws 
to  ascertain  what,  if  any,  limitation  is 
provided.  State  v.  Cape  Girardeau  & 
Jackson  Gravel  Road  Co.,  207  Mo.  85, 
101,  105  S.  W.  761. 


Recent  statutes  in  some  states,  in- 
cluding New  Jersey,  make  corporate 
life  perpetual  unless  it  is  otherwise 
provided  in  the  articles  of  incorpora- 
tion. 

67  Snell  v.  Chicago,  133  HI.  413,  428, 
8  L.  R.  A.  858,  24  N.  E.  532,  writ  of 
error  dismissed  152  TJ.  S.  191,  38  L. 
Ed.  408. 

If  neither  a  statute  nor  the  articles 
cf  incorporation  fix  any  definite  time 
for  the  existence  of  the  corporation, 
it  continues  indefinitely.  Arlington 
Hotel  Co.  v.  Rector,  124  Ark.  90,  102, 
186  S.  W.  622. 

68  See  Marysville  Inv.  Co.  v.  Mun- 
son,  44  Kan.  491,  24  Pac.  977,  decided 
under  1855  statute  since  repealed. 

In  such  a  case  it  has  been  held  that 
where  a  corporation  was  created  by 
a  special  act  fixing  no  time  for  cor- 
porate life,  the  corporation  has  no 
existence  after  the  statutory  number 
of  years  merely  because  the  statute 
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provisions  that  no  corporation,  with  certain  exceptions,  shall  be  created 
for  a  longer  term  than  a  specified  number  of  years.69  If  a  company 
is  incorporated  by  a  statute  containing  no  provision  as  to  the  dura- 
tion of  the  corporation,  a  general  Statute  limiting  corporate  life  is 
generally  applicable.70  In  a  proper  case,  duration  may  be  limited,  it 
seems,  by  a  by-law  adopted  at  the  time  of  organization.71 

It  is  held  that  a  perpetual  charter  is  not  a  violation  of  a  constitu- 
tional prohibition  against  perpetuities.72 

§  5418.  Construction  of  general  statutes.  If  one  statute  fixes  the 
period  for  corporate  life  for  corporations  generally,  and  another 
statute  fixes  the  period  of  corporate  life  of  a  particular  class  of  cor- 
porations created  under  such  statute,  then,  of  course,  the  former  rather 
than  the  latter  statute  applies  to  a  corporation  of  the  particular  class 
but  created  by  a  special  act.78 

Statutes  in  Missouri  limiting  the  duration  of  corporate  life  to  twenty 
years  unless  otherwise  provided  by  the  charter  are  held  not  applicable 
to  such  corporations  as  colleges  and  other  educational  corporations  74 
or  charitable  corporations,75  even  though  no  other  period  of  dura- 
tion is  fixed  by  the  charter,  for  the  reason  that  to  apply  such  limita- 
tion would  defeat  the  evident  purpose  of  the  incorporation,  since  such 
corporations  in  their  very  nature  are  designed  to  be  perpetual. 

In  Texas,  corporate  life  was  limited  by  statute,  by  the  act  of  1874, 
to  twenty  years,  but  this  was  construed  as  meaning  only  where  the 
charter  did  not  provide  for  a  different  or  longer  term.78 

§  5419.  Duration  as  fixed  by  special  act  creating  corporation  or 
by  articles  of  incorporation— In  general.  Statutes  generally  require 
the  articles  of  incorporation  to  state  the  period  of  existence.77  It 
seems  that  the  charter  may  limit  the  exercise  of  certain  powers  to  a 


limiting  its  existence  was  repealed  at 
the  same  time  its  charter  was  repealed. 
Krutz  v.  Paola  Town  Co.,  20  Kan. 
397. 

60  See  Kent  County  Agr.  Society  v. 
Houseman,  81  Mich.  609,  46  X.  W. 
15,  holding  constitutional  provision 
not  applicable  to  strictly  private  cor- 
porations. 

70  People  v.  Wayman,  256  111.  151, 
99  N.  E.  941;  Marysville  Inv.  Co.  v. 
Munson,  44  Kan.  491,  24  Pac.  977. 

71  Merchants '  &  Planters '  Line  v. 
Waganer,  71  Ala.  581. 

72  East  Tennessee  Tron  Mfg.  Co.  v. 
Gaskell,  70  Tenn.  742,  749. 


73  State  v.  Cape  Girardeau  &  Jack- 
son Gravel  Bead  Co.,  207  Mo.  85, 
101,  105  S.  W.  761,  statute  relating  to 
turnpike  companies. 

7*  State  v.  Board  Trustees  West- 
minster College,  175  Mo.  52,  74  S.  W. 
990. 

75  State  v.  Ladies  of  Sacred  Heart, 
99  Mo.  533,  6  L.  B.  A.  84,  12  S.  W. 
293. 

TBSteadman  v.  Merchants'  &  Plant- 
ers' Bank,  69  Tex.  50,  6  S.  W.  675. 

77  See  §  199,  supra. 
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specified  number  of  years  without  otherwise  limiting  the  duration  of 
corporate  existence.78 

A  statute  providing  that  it  "shall  be  commenced  within  two  years 
and  continue  in  force  for  the  term  of  fifty  years"  has  been  construed 
in  New  Jersey  as  making  the  fifty  years  commence  to  run  at  once  on 
the  passage  of  the  act.79 

A  charter  provision  that  a  corporation  shall  continue  "until"  a 
specified  day  makes  the  charter  expire  at  the  end  of  the  preceding 
day.80 

§5420.  — Effect  of  use  of  term  " perpetual  succession."    The 

general  rule  is  that  where  a  special  act  creating  a  corporation,  or 
the  articles  of  incorporation,  use  the  term  "perpetual  succession" 
in  connection  with  the  charter,  it  implies  nothing  more  than  a 
continuance  of  succession  during  the  existence  of  the  company  as 
limited  by  the  general  incorporation  law  fixing  the  corporate  life 
of  corporations,  unless  otherwise  designated ; 81  but  this  rule  is  not 
universal  in  its  application  nor  without  exceptions,  and  does  not  apply 
where  the  legislative  intention  in  creating  a  corporation  clearly  shows 
that  because  it  would  be  impossible  for  the  corporation  to  carry  out 
and  fulfil  the  purposes  of  its  creation  within  the  time  limited  by  the 
general  statute  for  corporate  life  the  legislature  must  have  used  the 
words  "perpetual  succession"  as  meaning  everlasting  existence.88 
Por  instance,  in  a  Missouri  case  decided  in  1909  it  was  held  that  the 
exception  applied  where  a  life  insurance  company  was  created  by 
special  charter  with  a  right  to  "perpetual  succession M  and  was  given 
power  to  issue  policies  payable  on  the  death  of  the  policyholders, 
since  many  of  the  policies  would  be  in  force  at  the  time  of  the  expira- 


78  Farmers '  Loan  &  Trust  Co.  v. 
Clowes,  3  N.  Y.  470. 

79  Grey  v.  Newark  Plank  Road  Co., 
65  N.  J.  L.  51,  46  Atl.  606. 

SO  People  v.  Wa'ker,  17  N.  Y.  502. 

81  State  v.  German  Mut.  Life  Ins. 
Co.,  224  Mo.  84,  19  Ann.  Cas.  1210,  123 
8.  W.  19;  State  v.  Scott  County 
Macadamized  Road  Co.,  207  Mo.  54, 
73,  13  Ann.  Cas.  656,  105  S.  W.  752; 
State  v.  Hannibal  &  Balls  County 
Gravel  Road  Co.,  138  Mo.  332,  36  L. 
B.  A.  457,  39  S.  W.  910;  State  v. 
Payne,  129  Mo.  468,  33  L.  R.  A.  576, 
31  S.  W.  797  (leading  case),  over- 
ruling   Fairchild    v.    Masonic    Hall 


Ass'n,  71  Mo.  526,  at  least  so  far  as 
business  corporations  are  concerned; 
Scanlan  v.  Crawshaw,  5  Mo.  App. 
337.  Contra,  SneH  v.  Chicago,  133 
Til.  413,  428,  8  L.  B.  A.  858,  24  N.  E. 
532,  writ  of  error  dismissed  152  U.  8. 
191,  38  L.  Ed.  408. 

Same  rule  was  applied  to  words 
"continued  succession"  in  State  v. 
Louisiana,  B.  G.  &  A.  Gravel  Boad 
Co.,  116  Mo.  App.  175,  206,  92  S.  W. 
153. 

W  State  v.  German  Mut.  Life  Ins. 
Co.,  224  Mo.  84,  19  Ann.  Cas.  1210, 
123  8.  W.  19. 
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tion  of  the  twenty-year  period  fixed  by  the  general  corporation  law 
as  the  duration  of  corporate  life,  unless  otherwise  provided  by  the. 
charter.83  In  another  and  earlier  Missouri  case  it  was  said  that  there 
is  no  reason  "why  we  may  not  also  look  to  the  objects  and  purposes 
of  the  corporation  to  see  whether  the  limitation  of  twenty  years  fairly 
applies  to  it,"  and  it  was  held  that  where  a  charitable  corporation 
was  created  for  the  purpose,  in  part,  of  rearing  and  educating  orphans, 
its  charter  was  perpetual,  notwithstanding  it  used  merely  the  word 
" succession"  instead  of  "perpetual  succession,"  since  if  the  twenty- 
year  limitation  should  be  applied,  the  corporation  would  "end  about 
as  soon  as  fairly  established."  w  So,  in  another  Missouri  case,  where 
the  articles  of  incorporation  of  a  school  institute  provided  that  the 
trusteeship  of  the  board  of  trustees  "shall  be  perpetual,  each  trustee 
making  provision  for  his  own  successor"  by  appointment  or  by  will, 
it  was  held  that  perpetual  existence  was  provided  for.85 

In  Kansas,  a  special  act  giving  a  corporation  created  thereby  "per- 
petual succession  forever"  was  properly  construed  as  conferring  un- 
limited existence.86 

§6421.  Effect  of  conflict  between  articles  of  incorporation  and 
statutes.  If  a  statute  fixes  a  maximum  limit  for  corporate  life,  but 
the  articles  of  incorporation  provide  for  a  longer  life,  the  statute 
controls.87 

§5422.  Extension  or  shortening  of  corporate  existence.  A  cor- 
poration may  continue  and  extend  its  existence  in  most  states  by  com- 
pliance with  certain  statutes.88  The  period  of  corporate  life  fixed 
by  the  original  charter  may  be  removed  and  extended  by  an  amenda- 
tory act  so  as  to  endow  the  company  with  perpetual  existence.88 

Statutes  in  some  states  permitting  a  corporation  to  shorten  the  term 
of  its  corporate  existence  by  amendment  of  the  articles  of  incorpora- 

•*  State  v.  German  Mut.  Life  Ins.  Vt  People  v.  Cheeseman,  7  Colo.  376, 

Co.,  224  Mo.  84,  19  Ann.   Cas.  1210,  3  Pae.  716. 

123  8.  W.  19.  MSee  §§408-414,  supra. 

•4  State  v.  Ladies  of  Sacred  Heart,  •&  Davis  v.  Memphis   &  C.  B.  Co., 

99  Mo.  553,  6  L.  B.  A.  84,  12  S.  W.  87  Ala,  633,  6  So.  140,  where  continua- 

293.  tion  of  corporate  life  for  successive 

to  State  v.  Lesueur,  141  Mo.  29,  41  terms  of  ten  years  was  provided  for 

8.  W.  904.  if  state  at  end  of  each  ten  years  did 

W  State  v.  Stormont,  24  Kan.  686,  not  take  over  the  property  at  the  par 

distinguished  in  State  v.  Payne,  129  value  of  the  stock. 
Mo.  468,  481,  33  L.  B.  A.  576,  31  8.  W. 
797,    because    of    addition    of    word 
"forever.' ' 
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tion  are  construed  so  as  to  permit  such  act  although  amounting  almost 
to  an  immediate  termination  of  the  corporate  life.90 

Extension  of  corporate  existence  for  a  limited  time  after  the  expira- 
tion of  the  charter  for  the  purpose  of  winding  up  the  corporate  affairs 
is  often  provided  for  by  statute.01 

§  6423.  Termination  of  special  franchises.  The  duration  of  spe- 
cial franchises  has  been  stated  in  a  preceding  volume.98  Corporate 
existence  is  not  terminated  by  the  expiration  of  special  franchises 
before  the  termination  of  the  time  limit  fixed  by  the  charter  for  the 
duration  of  the  corporation.98 

§  6424.  Effect  of  lapse  of  time.  A  corporation  is  dissolved  and 
ceases  to  exist,  without  &ny  judicial  proceeding,  when  its  charter 
expires,  unless  there  is  some  statutory  provision  to  the  contrary.  In 
other  words,  the  expiration  of  its  charter  ipso  facto  dissolves  the 
corporation.9*  And  this  effect  is  often  expressly  declared  by  statute.9* 
After  such  time,  it  is  not  even  a  de  facto  corporation,  according  to 
the  better  rule.98    However,  the  property  and  property  rights  of  a 


90  Tognazzini  v.  Jordan,  165  Cal.  19, 
Ann.  Cas.  1914  C  655,  130  Pac.  879. 

91  See  §§5628-5638,  infra. 

92  See  §§  1174-1176,  supra. 

98  Grand  Rapids  Bridge  Co.  v. 
Prange,  35  Mich.  400,  24  Am.  Rep. 
585. 

94  Colorado.  Lucifer  Coal  Co.  v. 
Buster,  171  Pac.  61. 

Indiana.  Clark  v.  American  Cannel 
Coal  Co.,  35  Ind.  App.  65,  73  N.  E. 
727. 

Iowa.  Bossing  v.  State  Bank  of 
Bode,  165  N.  W.  254. 

Michigan.  Brown  v.  Mesnard  Min. 
Co.,  105  Mich.  653,  63  N.  W.  1000. 

Missouri.  Meramec  Spring  Park  Co. 
v.  Gibson,  268  Mo.  394, 188  S.  W.  179; 
Clifford  Banking  Co.  v.  Donovan  Com- 
mission Co.,  195  Mo.  262,  94  S.  W. 
527. 

New  York.  In  re  Friedman,  177 
App.  Div.  755,  164  N.  Y.  Supp.  892. 

Oregon,  Klamath  Lumber  Co.  v. 
Bamber,  74  Ore.  287,  145  Pac.  650,  142 
Pac.  359. 

Texas.  Clark  v.  Brown  (Tex.  Civ. 
App.),  108  S.  W.  421. 


It  seems  that  a  de  facto  corporation 
is  dissolved  at  the  time  its  charter 
terminates,  as  well  as  a  de  jure  cor- 
poration. Meramec  Spring  Park  Co. 
v.  Gibson,  268  Mo. '394,  188  S.  W. 
179. 

99  Merges  v.  Altenbrand,  45  Mont. 
355,  123  Pac.  21. 

98  A  corporation,  after  the  expira- 
tion of  its  charter,  is  not  even  a  de 
facto  corporation,  according  to  the 
weight  of  authority,, and  its  right  to 
exercise  corporate  powers  may  be 
questioned  collaterally.  See  §  285, 
supra. 

In  Arkansas,  however,  it  is  held  that 
where  the  life  of  a  corporation  is 
fixed  by  the  articles  of  incorporation 
but  not  by  statute,  the  termination 
of  such  time  limit  does  not  ipso  facto 
dissolve  the  corporation  but  instead 
it  continues  to  exist  as  a  corporation 
de  facto.  Arlington  Hotel  Co.  v. 
Rector,  124  Ark.  90,  102,  186  S.  W. 
622. 
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corporation  are  not  destroyed  by  the  expiration  of  the  charter.*7 
Where  a  charter  expires  by  the  passing  of  time,  a  stockholder  cannot 
elaim  that  the  corporation  is  so  dissolved  that  he  can  thereafter  be 
held  liable  only  as  a  partner  and  not  as  a  stockholder,  where  a  statnte 
continues  the  corporate  life  for  winding  up  purposes.81 

Estoppel  of  a  corporation  to  set  up  expiration  of  its  charter  by 
lapse  of  time,  as  a  defense,  is  stated  in  a  preceding  volume.*0 

IT.  BY  ACTS  OR  OMISSIONS  OPERATING  AS  DISSOLUTION  WITHOUT  RECOURSE 
TO  THE  COURTS 

§6426.  Ipso  facto  dissolution — General  rule.  As  hereafter 
noticed  in  this  subdivision,  it  is  only  in  a  few  exceptional  cases  that 
an  act  or  omission  of  a  corporation  of  itself  operates  to  work  a  for- 
feiture of  the  charter,  without  recourse  to  the  courts,  unless  the  charter 
or  other  statute  otherwise  provides.  Acts  and  omissions  of  a  corpo- 
ration which  are  ground  for  forfeiture  or  dissolution  which  may  be 
effected  by  a  resort  to  the  courts,1  ordinarily  do  not  ipso  facto  work 
a  forfeiture  or  dissolution  of  the  charter,  and  this  rule  covers  breaches 
of  conditions  subsequent,8  where  the  penalty  therefor  is  not  pre- 

WFleitas   v.   New   Orleans,   51    La.  Murphy's   Flat   Pluming   Co.,   22   Cal. 

Ann.  1,  24  So.  623.     See  also  9  5592  620. 

et  acq.,  infra.  Colorado.    Humphreys  v.  Mooney,  5 

•a  Elson  v.  Wright,  134  Iowa  634,  Colo.  282. 

646,  112  N.  W.   105.  Oonnsctlcnt      New   York    ft   N.    E. 

» See  39  330,  331,  supra.  E.  Co.  v.  New  York,  N.  H.  ft  H.  B. 

ISee  S3  5479-5520,  infra.  Co.,  52  Conn.  2T4;  National  Fahquio- 

I  United  States.     County  of  Macon  que    Bank    v.    First   Nat.    Bank    of 

v.  Shores,  97  U.  8.  272,  277,  24  L.  Ed.  Bethel,  36  Conn.  325,  4  Am.  Bep.  80; 

889;  Hughes  v.  Northern  Pac.  By.  Co.,  Pearce  v,  Olney,  20   Conn.  544;   Kel- 

18  Fed.    106;    Taylor  v.  Holmes,   14  logg  v.  Union  Co.,  12  Conn.i7. 

Fed.  498;  Kanawha  Coal  Co.  v.  Kana-  Georgia.    Atlanta  v.  Gate  City  Om 

wba  ft  O.  Coal  Co.,  7  B  latch  f.  391,  Light  Co.,  71  Oa.  106;  Union  Bramh 

Fed,  Cas.  No.  7,606.  B.  Co.  v.  East  Tennessee  ft  Q.  R.  Co., 

Alabama.     Davis  v.  Memphis  ft  C.  14  Oa.  327. 

B.  Co.,  87  Ala.  633,  6  So.  140;  Import-  Illinois.     Attorney   General   v.   Chi- 

ing   &   Exporting   Co.   of   Georgia   v.  cago  &  E.  R.  Co.,  112  111.  520;  People 

Locke,  50  Ala.  332;  Hudgins  v.  State,  v.  School  Trustees,  111  HI.  171;  Mapes 

46  Ala.  208;   Duke  v.  Cahawba  Nav.  v.  Scott,  B4  111.  379;  Baker  v.  Backus, 

Co.,  16  Ala.  372.  32  111.  79. 

Arkansas.     Blaekwell   v.  State,  36  Indiana.    Barren  Creek  Ditching  Co. 

Ark.  178;  State  v.  Beal  Estate  Bank,  v.  Beck,  99  Ind.  247;  Brookville  4  ft 

5  Ark.  595,  41  Am.  Dee.  109.  Turnpike  Co.  v.  McCarty,  8  Ind.  .'SH2. 

California.      Union    Water    Co.    v.  65  Am.  Dee.  768;  John  v.  Farmers'  & 
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scribed,  as  well  as  other  "grounds"  for  dissolution  or  forfeiture, 


Mechanics1  Bank,  2  Blackf.  367,  20 
Am.  Dec.  119. 

Kentucky.  Bank  of  Galliopolis  v. 
Trimble,  6  B.  Mon.  599. 

Louisiana.  State  v.  Citizens'  Sav. 
Bank,  31  La.  Ann.  836;  Bank  of  Louis- 
iana v.  Oreen,  20  La.  Ann.  214. 

Maine.  Penobscot  Boom  Corpora- 
tion v.  Lamson,  16  Me.  224,  33  Am. 
Dec.  656;  Day  v.  Stetson,  8  Greenl. 
365. 

Maryland.  Laflin  ft  Band  Powder 
jCo.  v.  Sinsheimer,  46  Md.  315,  24  Am. 
Bep.  522;  Chesapeake  ft  O.  Canal  Co. 
v.  Baltimore  ft  O.  B.  Co.,  4  Gill  ft  J.  1. 

Massachusetts.  Briggs  v.  Cape  Cod 
Ship  Canal  Co.,  137  Mass.  71;  Proprie- 
tors of  Locks  ft  Canals  on  Merrimack 
Biver  v.  Nashua  ft  L.  B.  Co.,  104  Mass. 
1,  6  Am.  Bep.  181. 

Michigan.  Toledo  ft  A.  A.  B.  Co.  v. 
Johnson,  49  Mich.  148,  13  N.  W.  492; 
Grand  Bapids  Bridge  Co.  v.  Prange, 
S5  Mich.  400,  24  Am.  Bep.  585;  Cahill 
v.  Kalamazoo  Mut.  Ins.  Co.,  2  Dougl. 
124,  43  Am.  Dec.  457. 

Minnesota.  Minnesota  Cent.  By.  Co. 
v.  Melvin,  21  Minn.  329. 

Mississippi.  Bohannon  v.  Binns,  31 
Miss.  355;  Arthur  v.  Commercial  ft 
Railroad  Bank  of  Vicksburg,  9  Smedes 
ft  M.  394,  48  Am.  Dec.  719;  Grand 
Gulf  Bank  v.  Archer,  8  Smedes  ft  M. 
151. 

Missouri.  Bank  of  Missouri  v. 
Snelling,  35  Mo.  190;  Farmers'  Bank 
v.  Garten,  34  Mo,  119. 

Montana.  Prudential  Securities  Co. 
v.  Three  Forks,  H.  ft  M.  Yal.  B.  Co., 
49  Mont.  567,  144  Pac.  158. 

New  Hampshire.  Sewall's  Falls 
Bridge  y.  Fisk,  23  N.  H.  171. 

New  Jersey.  New  Jersey  Southern 
B.  Co.  t.  Long  Branch  Com'rs,  39  N. 
J.  L.  28;  Jersey  City  Gaslight  Co.  v. 
Consumers  Gas  Co.,  40  N.  J.  Eq.  427, 
2  Atl.  922. 

New  York.  People  v.  Ulster  ft  D. 
B.  Co.,  128  N.  Y.  24%  28  N.  E.  635, 


aflf'g  58  Hun  266,  12  N.  Y.  Supp.  303; 
Denike  v.  New  York  ft  B.  Lime  ft 
Cement  Co.,  80  N.  Y.  599;  In  re  New 
York  El.  B.  Co.,  70  N.  Y.  327;  Kin- 
caid  v.  Dwinelle,  59  N.  Y.  548;  Boyer 
v.  Village  of  Little  Falls,  5  App.  Div. 
1,  38  N.  Y.  Supp.  1114;  Ormsby  v. 
Vermont  Copper  Min.  Co.,  65  Barb. 
360;  Clancey  v.  Onondaga  Fine  Salt 
Mfg.  Co.,  62  Barb.  395;  Trustees  of 
Vernon  Society  v.  Hills,  6  Cow.  23,  16 
Am.  Dee.  429;  Mickles  v.  Rochester 
City  Bank,  11  Paige  118,  42  Am.  Dec. 
103;  People  v.  Hillsdale  ft  Clatham 
Turnpike  Boad,  23  Wend.  254. 

North  Carolina.  Asheville  Division 
No.  15,  Sons  of  Temperance  v.  Aston, 
92  N.  C.  578. 

Ohio.  Johnson  v.  Bentley,  16  Ohio 
97;  Beceivers  of  Bank  of  Circle ville 
v.  Benick,  15  Ohio  322. 

Oregon.  Oregon  Cascade  B.  Co.  v. 
Baily,  3  Ore.  164. 

Pennsylvania.  In  re  Philadelphia 
ft  M.  By.  Co.,  187  Pa.  St.  123,  40  AH 
967;  Hanover  Junction  ft  S.  B.  Co.  v. 
Grubb,  82  Pa.  St.  36;  Cleveland  ft  P. 
B.  Co.  v.  Speer,  56  Pa.  St.  325,  94  Am. 
Dec.  84;  Forster  v.  Juniata  Bridge  Co., 
16  Pa.  St.  393;  Lehigh  Bridge  Co.  v. 
Lehigh  Coal  ft  Navigation  Co.,  4 
Baw  e  8,  26  Am.  Dec.  Ill;  Centre  ft 
Kishacoquillas  Turnpike  Boad  Co.  v. 
McConaby,  16  Serg.  ft  B.  140. 

South  Carolina.  State  v.  Spartan- 
burg, C.  ft  G.  B.  Co.,  51  S.  C.  129,  28 
S.  E.  145;  Shand  v.  Gage,  9  Bich.  187. 

Tennessee.  State  v.  Butler,  15  Lea 
104;  Bache  v.  Nashville  Horticultural 
Society,  10  Lea  436. 

Texas.  Moseby  v.  Burrow,  52  Tex. 
396. 

Virginia.  Pizley  v.  Boanoke  Nav. 
Co.,  75  Va.  320;  Crump  v.  United 
States  Min.  Co.,  7  Gratt.  352,  56  Am. 
Dec.  116;  Bank  of  Virginia  v. 
Poitiauz,  3  Band.  136,  15  Am.  Dec. 
706. 

West  Virginia.    Greenbrier  Lumber 
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unless  the  charter  or  a  statute  makes  such  act  or  omission  a  self- 
executing  dissolution.3 

When  it  is  said  that  a  corporation  may  forfeit  its  charter  by  mis- 
user or  nonuser  of  its  franchises,  it  is  not  meant  that  the  misuser  or 
nonuser  results  ipso  facto  in  its  dissolution.  On  the  contrary,  as  a 
general  rule,  however  long  a  corporation  may  fail  to  exercise  the 
powers  conferred  upon  it,  or  however  much  it  may  abuse  them,  a 
forfeiture  of  its  charter  can  only  take  effect  upon  a  judgment  of  a 
competent  tribunal  in  judicial  proceedings.4  The  governing  rule  has 
been  well  stated  by  Justice  Bigelow  as  follows:  "In  the  absence  of 
express  conditions  in  an  act  of  incorporation,  by  which  corporate 
rights  and  powers  are  made  to  depend  on  their  due  exercise,  a  nonuser 
or  misuser  of  them  does  not  operate  as  a  surrender  or  forfeiture  of 
the  charter.  Although  the  disuse  of  the  canal  and  its  abandonment 
by  the  corporation  may  be  a  gross  disregard  of  the  duty  imposed  on 
them  by  law,  and  an  essential  violation  of  the  terms  and  conditions 
implied  from  the  contract  entered  into  with  the  government  by  the 
acceptance  of  the  charter,  and,  upon  due  proceedings  had,  might  be 
a  sufficient  ground  upon  which  to  decree  a  forfeiture  of  all  their  corpo- 
rate rights  and  privileges,  they  do  not  constitute  any  valid  ground 
upon  which  the  exercise  by  the  corporation  of  any  of  the  powers  con- 
ferred by  their  charter  can  be  defeated  or  denied  by  third  persons 
in  collateral  proceedings.  This  results  from  the  very  nature  of  an 
act  of  incorporation.  It  is  not  a  contract  between  the  corporate  body, 
on  the  one  hand,  and  individuals  whose  rights  and  interests  may  be 
affected  by  the  exercise  of  its  powers,  on  the  other.  It  is  a  compact 
between  the  corporation  and  the  government  from  which  they  derive 
their  powers.  Individuals  therefore  cannot  take  it  upon  themselves 
in  the  assertion  of  private  rights,  to  insist  on  breaches  of  the  contract 
by  the  corporation,  as  a  ground  for  resisting  or  denying  the  exercise 
of  a  corporate  power.  That  can  be  done  only  by  the  government  with 
which  the  contract  was  made,  and  in  proceedings  duly  instituted 
against  the  corporation.  It  would  not  only  be  a  great  anomaly  to 
allow  persons,  not  parties  to  a  contract,  to  insist  on  its  breach  and 

Co.  v.  Ward,  30  W.  Va.  43,  3  S.  E.  227;  tion  and  the  place  of  its  business,  al- 

Moore  v.  Schoppert,  22  W.  Va.  282.  though    void    because    unauthorized, 

Wisconsin.      Attorney    General    v.  does  not  ipso  facto  work  a  dissolu- 

8uperior  &  St.  C.  B.  Co.,  93  Wis.  604,  tion.      Richards    v.    Minnesota    Say. 

67  N.  W.  1138;  Attorney  General  v.  Bank,  75  Minn.   196,  205,  77  N.  W. 

Chicago  ft  N.  W.  By.  Co.,  35  Wis.  425.  822. 

England.     King  v.  Amery,  2  T.  B.  3  See  §5427,  infra. 

515.  *  See  cases  cited  supra,  this  section. 

A  change  in  the  name  of  a  corpora- 
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enforce  a  penalty  for  its  violation;  but  it  would  be  against  public 
policy  and  lead  to  confusion  of  rights,  if  corporate  powers  and  privi- 
leges could  be  disputed  and  defeated  by  every  person  who  might  be 
aggrieved  by  their  exercise.  Therefore  it  has  been  often  held  that  a 
cause  of  forfeiture,  however  great,  cannot  be  taken  advantage  of  or 
enforced  against  corporations  collaterally  or  incidentally,  or  in  any 
other  mode  than  by  a  direct  proceeding  for  that  object  in  behalf  of 
the  government."* 

Certain  acts,  omissions  or  occurrences  do,  however,  ipso  facto  dis- 
solve the  corporation,  independently  of  statute.  For  instance,  a  cor- 
poration is  ipso  facto  dissolved  upon  the  termination  of  the  time  which 
the  charter  or  statute  fixes  for  its  duration.6  So  the  failure  or  loss 
of  some  integral  part  of  its  organization  which  is  necessary  to  enable 
it  to  exercise  corporate  powers,  and  which  cannot  be  supplied,  ipso 
facto  dissolves  the  corporation.7  Likewise  consolidation  of  two  or 
more  corporations  ordinarily,  of  itself,  dissolves  the  constituent  com- 
panies.8 

On  the  other  hand,  unless  it  is  otherwise  provided  by  statute,  the 
death  of  stockholders,9  the  failure  to  hold  meetings 10  or  elect  officers,11 
the  resignation  or  removal  or  death  of  officers,18  the  acquisition  of 
all  the  stock  by  one  person,18  the  insolvency  of  the  corporation,1* 
the  appointment  of  a  receiver,18  the  suspension  of  business  or  nonuser 
of  franchises,16  the  transfer,  sale  or  loss  of  the  corporate  assets,17  the 
inability  to  continue  business,18  or  the  failure  to  pay  taxes  or  license 
fees,19  does  not,  of  itself,  dissolve  the  corporation  or  forfeit  the  charter, 
although  in  most  of  the  cases  mentioned,  as  stated  in  a  succeeding 
subdivision,20  such  acts,  omissions  or  occurrences  are,  in  a  proper  case, 
a  ground  for  forfeiture  at  the  suit  of  the  state,  and,  sometimes,91  at 
the  suit  of  minority  stockholders  or  creditors. 

Generally  the  action  for  a  forfeiture  or  dissolution  can  be  brought 
only  by  the  state,99  unless  a  statute  authorizes  a  suit  to  dissolve  to 
be  brought  by  minority  stockholders  or  creditors  or  other  persons.98 

» Heard  v.  Talbot,  7  Gray  (Mass.)  14  See  §5441,  infra. 

113.  15  See  §5442,  infra. 

6  See  §5417,  supra.  16  See  §5436,  infra. 

7  See  §§5430-5434,  infra.  17  See  §§5438,  5439,  infra. 

8  §  4699,  supra,  chapter  on  Gonsolida-  18  See  §  5440,  infra, 
tion,  supra.  19  See  §  5443,  infra. 

9  See  §  5431,  infra.  80  See  §§  5479-5520,  infra. 

10  See  §5435,  infra.  81  See  §§5447-5457,  infra. 

11  See  §5432,  infra.  88 See  §5532,  infra. 
18  See  §  5433,  infra.  83  See  §  5550,  infra. 
18  See  §5434,  infra. 
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The  state  may  waive  the  forfeiture,94  and  until  it  institutes  proceed- 
ings to  have  a  forfeiture  judicially  determined  and  declared,  and  a 
judgment  or  decree  of  forfeiture  is  rendered,  the  existence  of  the 
corporation  continues  for  all  purposes,  just  as  if  there  had  been  no 
misuser  or  nonuser;  and  the  forfeiture  cannot  be  set  up  collaterally 
by  private  individuals  or  other  corporations,  or  even  by  the  state,  for 
the  purpose  of  attacking  the  right  of  the  corporation  to  exercise  the 
powers  and  franchises  conferred  upon  it  by  its  charter.8* 

To  sum  up,  the  following  governing  rules  are  well  settled.  1.  A 
ground  for  forfeiture  or  dissolution  which  may  be  asserted  and  en- 
forced in  a  proper  judicial  proceeding  does  not,  subject  to  certain 
exceptions  hereinafter  noted,88  operate  of  itself  to  dissolve  the  corpo- 
ration unless  it  is  so  provided  by  the  charter  or  a  statute,  and  a  charter 
or  statute  will  not  be  construed  to  make  a  ground  of  forfeiture  operate 
as  an  ipso  facto  dissolution  except  where  its  terms  clearly  require 
such  a  holding.87 

2.  Unless  it  is  otherwise  provided  by  statute  or  the  charter,  the 
general  rule  is  that  a  forfeiture  or  dissolution  can  be  declared,  against 
the  objection  of  the  corporation,  only  in  an  action  by  the  state  by  a 
direct  judicial  proceeding  for  that  purpose.88 

3.  The  state  cannot  urge  a  ground  of  forfeiture  collaterally  but 
only  in  an  action  brought  directly  for  that  purpose,  and  it  necessarily 
follows  that  other  persons  cannot  urge  or  set  up  a  ground  for  for- 
feiture or  dissolution  unless  it  has  been  declared  by  a  court  in  a  proper 
proceeding.88 

§  5426.  —  Acts  required  or  prohibited  by  charter  or  statute  where 
acts  not  expressly  stated  to  be,  of  themselves,  a  dissolution.  This 
general  rule  applies  equally  well  to  acts  or  omissions  required  or 
prohibited  by  the  charter  or  other  statute.80  Thus,  it  has  been  stated 
that  while  nonperformance  of  the  conditions  of  an  act  of  incorpora- 
tion is  ground  for  forfeiture,  in  a  proper  case,  yet  "I  am  not  aware 
of  any  case  holding  that  such  default  does  of  itself  work  a  forfeiture, 
or  that  it  can  take  effect  except  upon  some  proceeding  where  the 
question  is  brought  directly  before  the  court,  unless  the  statute  other- 
wise provides."81     Stated  more  broadly,  the  doing  of  an  act  pro- 

•*  See  §  5521,  infra.  »*  Day  v.  Ogdensburgh  &  L.  C.  K. 

•5  See  §  5411,  supra.  Co.,  107  N.  Y.  129,  139,  13  N.  E.  765. 
*  See  §  5427,  infra.  81  In  re  Kings  County  El.  R.  Co., 

I7See  §5427,  infra.  105  N.  Y.  97,  119,  13  N.  E.  18. 
Si  See  §  5532,  infra.  Failure  of  a  corporation  to  file  a  cer- 

ft&See  §5411,  supra.  tificate  of  election  of  new  directors, 
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hibited  by  the  charter  or  other  statute,  or  the  omission  to  do  an  act 
required  by  the  charter  or  other  statute — and  this  includes  conditions 
subsequent  contained  in  the  charter  or  in  other  statutes — does  not  of 
itself  dissolve  the  corporation  or  forfeit  the  charter,  unless  such  effect 
is  expressly  provided  for  by  the  charter  or  other  statute. 

§  5427.  —  Where  charter  or  statute  provides  for  ipso  facto  dis- 
solution or  fixes  other  penalty.  There  is  considerable  conflict  in  the 
decisions  as  to  whether  certain  provisions  in  charters  or  statutes  are 
so  self -executing  as  to  make  the  act,  omission  or  occurrence  as  to 
which  provision  is  made,  operate  of  itself,  and  without  resort  to  the 
courts,  as  a  forfeiture  or  dissolution  terminating  the  existence  of  the 
corporation.  No  doubt  the  language  used  in  the  statute  or  charter 
may  be  so  broad  as  to  show  an  intention  to  make  the  happening  of 
the  event  itself  operate  as  a  dissolution  or  forfeiture,8*  and  that  a 
statute  making  a  ground  of  forfeiture  self -executing  is  constitutional," 
provided  the  power  to  repeal  the  charter  is  vested  in  the  legislature,14 
but  the  courts,  at  least  in  most  states,  require  strong  and  unmistake- 
able  language  to  effect  such  a  result,**  and  in  most  of  the  cases  where 
the  question  has  arisen  it  has  been  held  that  the  ground  is  not  self- 


as  required  by  statute,  does  not  of  it- 
self work  a  dissolution.  Potwin  v. 
J.  P.  Gross  &  Co.,  123  HI.  App.  34. 

88  Kaiser  Land  &  Trust  Co.  v.  Curry, 
155  Cal.  638,  103  Pac.  341. 

88  Brooklyn  Steam  Transit  Co.  v. 
Brooklyn,  78  N.  Y.  524. 

In  Illinois,  a  statute  makes  the  fail- 
ure to  file  a  certain  annual  report 
"prima  facie  evidence  that  the  said 
corporation  is  out  of  business,  and 
shall  work  a  forfeiture  of  the  charter 
of  such  corporation";  and  it  is  held 
that  the  statute  is  not  unconstitutional 
lis  providing  for  a  legislative  or  ad- 
ministrative forfeiture  of  corporate 
franchises,  nor  as  impairing  the 
obligation  of  contracts.  People  v. 
Rose,  207  111.  352,  69  N.  E.  762. 

There  are  statements  in  some  deci- 
sions, however,  which  would  seem  to 
indicate  that  a  statutory  ground  for 
forfeiture  can  never  be  self -executing. 
Cluthe  v.  Evansville,  Mt.  a  &  N.  B. 
Co.,  176  Ind.  162,  Ann.  Cas.  1914  A 
935,  95  N.  E.  543. 


84  See  People  v.  Bose,  207  HI.  352, 
69  N.  E.  762,  especially  the  dissenting 
opinion  of  Justice  Magruder. 

85Nicolai  v.  Maryland  Agricultural 
&  Mechanical  Ass'n,  96  Md.  323,  53 
Atl.  965. 

An  intention  on  the  part  of  the 
legislature  that  the  failure  of  a  cor- 
poration to  comply  with  a  condition 
subsequent  shall  ipso  facto  dissolve 
the  corporation,  instead  of  being  mere- 
ly a  cause  of  forfeiture  in  direct  pro- 
ceedings by  the  state,  will  not  be  im- 
plied from  language  which  will  rea- 
sonably admit  of  a  different  construc- 
tion, for  it  is  not  only  the  .better 
policy  to  allow  no  one  but  the  state  to 
object  to  a  corporation's  failure  to 
comply  with  conditions  prescribed  in 
its  charter,  but  is  also  more  in  accord 
with  justice,  and  with  legal  principles, 
to  require  legal  proceedings  by  the 
state,  in  which  the  corporation  may 
ihave  a  hearing,  for  the  purpose  of 
determining  judicially  whether  the 
conditions  prescribed  in  the  charter 
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executing.  In  other  words,  ordinarily,  statutes  and  charters  are  so 
construed  that  failure  of  a  corporation  to  comply  with  a  condition 
imposed  by  its  charter  or  other  statute  is  merely  a  cause  of  forfeiture 
in  proper  proceedings  on  behalf  of  the  state  brought  directly  for  that 
purpose,  and  does  not  ipso  facto  dissolve  the  corporation,  and  hence  it 
cannot  be  set  up  collaterally  either  by  private  individuals  or  other 
corporations,  or  by  the  state.*6  Ordinarily  courts  are  reluctant  to 
hold  that  acts  which  are  ground  for  forfeiture  of  a  charter  have  the 
effect  ipso  facto  of  terminating  the  life  of  the  corporation,  without 


have  been  complied  with  or  not.  New 
York  ft  L.  I.  Bridge  Co.  v.  Smith,  148 
N.  Y.  540,  42  N.  E.  1088. 

"It  requires,  however,  strong  and 
unmistakable  language,  *  *  *  to 
authorize  the  court  to  hold  that  it  was 
the  intention  of  the  legislature  to 
dispense  with  judicial  proceedings  on 
the  intervention  of  the  attorney  gen- 
eral.' '  New  York  ft  L.  I.  Bridge  Co. 
v.  Smith,  148  N.  Y.  540,  42  N.  E.  1088. 

**  United  States.  Davis  v.  Gray,  16 
Wall.  203,  21  L.  Ed.  447;  Frost's  Les- 
see v.  Frostburg  Coal  Co.,  24  How. 
283,  16  L.  Ed.  637;  Utah,  N.  ft  C.  B. 
Co.  v.  Utah  ft  C.  By.  Co.,  110  Fed.  879; 
Hughes  v.  Northern  Pac.  By.  Co.,  18 
Fed.  106;  Wallamet  Falls  Canal  ft 
Lock  Co.  v.  Kittridge,  5  Sawy.  44,  Fed. 
Cas.  No.  17^05;  Hyde  v.  Doe,  4  Sawy. 
133,  Fed.  Cas.  No.  6,969. 

California.  People  v.  Los  Angeles 
Elec.  By.  Co.,  91  Cal.  338,  27  Pac.  673; 
Santa  Bosa  City  B.  Co.  v.  Central 
Street  By.  Co.,  38  Pac.  986;  Moke- 
lumne  Hill  Canal  ft  Mining  Co.  v. 
Woodbury,  14  Cal.  424,  73  Am.  Dec. 
658. 

Connecticut.  Enfield  Toll  Bridge 
Co.  v.  Connecticut  Biver  Co.,  7  Conn. 
28. 

Illinois.  People  v.  National  Sav. 
Bank,  129  HI.  618,  22  N.  E.  288; 
People  v.  Kankakee  Biver  Improve- 
ment Co.,  103  HI.  491;  Cross  v.  Pinck- 
neyville  Mill  Co.,  17  HI.  54. 

Louisiana.  State  v.  Fagan,  22  La. 
Ann.  545;  Wright  v.  Benjamin,  5  La. 
Ann.  179. 


Maine.  Bear  Camp  Biver  Co.  v. 
Woodman,  2  Me.  404. 

Maryland.  Lord  v.  Essex  Bldg. 
Ass'n,  37  Md.  320;  Chesapeake  ft  O. 
Canal  Co.  v.  Baltimore  ft  O.  B.  Co.,  4 
Gill  ft  J.  1. 

Massachusetts.  Brigge  v.  Cape  Cod 
Ship  Canal  Co.,  137  Mass.  71;  Mer- 
rick v.  Beynolds  Engine  ft  Governor 
Co.,  101  Mass.  381;  Com.  v.  Tenth 
'Massachusetts  Turnpike  Corporation, 
11  Cush.  171. 

Missouri  St.  Joseph  ft  I.  B.  Co.  v. 
Shambaugh,  106  Mo.  557,  567,  17  S. 
W.  581. 

New  Hampshire.  State  v.  Fourth 
New  Hampshire  Turnpike,  15  N.  H. 
162,  41  Am.  Dec.  690. 

New  York.  New  York  ft  L.  I. 
Bridge  Co.  v.  Smith,  148  N.  Y.  540, 
42  N.  E.  1088;  People  v.  Buffalo 
Stone  ft  Cement  Co.,  131  N.  Y.  140, 
15  L.  B.  A.  240,  29  N.  E.  947;  Day 
v.  Ogdensburgh  ft  L.  C.  B.  Co.,  107 
N.  Y.  129,  13  N.  E.  765;  In  re  Bang's 
County  El.  B.  Co.,  105  N.  Y.  97,  13  N. 
E.  18;  Bradt  v.  Benedict,  17  N.  Y.  93; 
Mickles  v.  Bochester  City  Bank,  11 
Paige  118,  42  Am.  Dec.  103;  People  v. 
Manhattan  Co.,  9  Wend.  382. 

South  Carolina.  State  v.  Spartan- 
burg, C.  ft  G.  B.  Co.,  51  S.  C.  129, 
28  S.  E.  145;  Shand  v.  Gage,  9  S.  C. 
187. 

Tennessee.  State  v.  Nonconnah 
Turnpike  Co.,  1  Tenn.  Cas.  511. 

Texas.  Mayor,  etc.,  City  of  Hous- 
ton v.  Houston  Belt  ft  M.  P.  By.  Co., 
84  Tex.  581,  19  S.  W.  786. 
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any  legislative  act  or  judicial  decree.87  In  fact  the  tendency  of  nearly 
all  the  decisions  is  to  construe  the  statutes,  even  though  on  their  face 
indicating  a  self -executing  ground  of  forfeiture,  as  requiring  a  resort 
to  the  courts  to  effectuate  the  harsh  remedy  of  forfeiture,  unless  the 
language  used  in  the  statute  is  so  plain  that  it  is  impossible  to  say 
that  the  intention  of  the  legislature  was  to  the  contrary.  It  has  been 
said  that  the  question  always  depends  "upon  the  special  facts,  the 
character  of  the  corporation,  and  the  legal  construction  to  be  given 
to  the  particular  statute";88  although  the  better  rule  seems  to  be 
that  the  question  whether  a  forfeiture  clause  in  a  statute  or  charter 
is  or  is  not  self-executing  depends  wholly  upon  the  language  em- 
ployed.89 

Notwithstanding  what  has  been  said  above,  there  are  numerous  de- 
cisions construing  certain  provisions  as  making  the  happening  of  the 
contingency,  provided  for  therein,  ipso  facto  dissolve  the  corporation 
without  any  recourse  to  the  courts  or  repeal  by  the  legislature.*0 
Perhaps  the  most  often  cited  cases  in  support  of  such  a  construction 
are  two  early  decisions  of  the  Court  of  Appeals  of  New  York ; tt  but 


Vermont.  Vermont  &  C.  R.  Co.  v. 
Vermont  Cent.  R.  Co.,  34  Vt.  1. 

West  Virginia.  Greenbrier  Lumber 
Co.  v.  Ward,  30  W.  Va.  43,  3  S.  E. 
227. 

Wisconsin.  Attorney  General  v.  Su- 
perior &  St.  C.  R.  Co.,  93  Wis.  604, 
67  N.  W.  1138;  Harrod  v.  Hamer,  32 
Wis.  162. 

Generally,  if  the  continued  life  of 
a  corporation  is  made  to  depend  upon 
a  condition  subsequent,  either  by  the 
charter  or  a  governing  statute,  the 
nonperformance  of  such  a  condition 
is  not  an  ipso  facto  forfeiture,  but 
can  be  availed  of  only  by  the  state 
and  cannot  be  collaterally  urged. 
Utah,  N.  &  C.  R.  Co.  v.  Utah  &  C.  By. 
Co.,  110  Fed.  879. 

37  See  Murphy  v.  Wheatley,  102  Md. 
501,  63  Atl.  62. 

3«Utah,  N.  &  C.  R.  Co.  v.  Utah  & 
C.  Ry.  Co.,  110  Fed.  879. 

39  New  York  &  L.  D.  Bridge  Co.  v. 
Smith,  148  N.  Y.  540,  42  N.  E.  1088. 

40  United  States.  Sala  v.  New  Or- 
leans, 2  Woods  188,  Fed.  Cas.  No. 
12,246. 


California,  Oakland  R.  Co.  v.  Oak- 
land, B.  &  F.  V.  R.  Co.,  45  Cal.  365, 
13  Am.  Rep.  181. 

Louisiana.  State  v.  New  Orleans 
Gas  Light  &  Banking  Co.,  2  Rob.  529. 

Maine.  Dane  v.  Young,  61  Me.  160; 
Peavey  v.  Calais  R.  Co.,  30  Me.  498. 

Missouri.  Ford  v.  Kansas  City  &  I. 
Short  Line  R.  Co.,  52  Mo.  App.  439. 

New  Jersey.  In  re  Public  Highway, 
22  N.  J.  L.  293. 

New  York.  Brooklyn  Steam  Transit 
Co.  v.  Brooklyn,  78  N.  Y.  524;  In  re 
Brooklyn,  W.  &  N.  R.  Co.,  75  N.  T. 
335,  81  N.  Y.  69;  Sturges  v.  Vander- 
bilt,  73  N.  Y.  384;  In  re  Brooklyn,  W. 
&  N.  Ry.  Co.,  72  N.  Y.  245. 

Pennsylvania.  Com.  v.  Lykena 
Water  Co.,  110  Pa.  St.  391,  2  Atl.  63. 

Texas.  Mayor,  etc.,  City  of  Hous- 
ton v.  Houston  Belt  &  M.  P.  Ry.  Co., 
84  Tex.  581,  19  S.  W.  786. 

Virginia.  Silliman  v.  Fredericks- 
burg, O.  &  C.  R.  Co.,  27  Gratt.  119. 

41  See  Brooklyn  Steam  Transit  Co. 
v.  Brooklyn,  78  N.  Y.  524;  In  re 
Brooklyn,  W.  &  N.  R.  Co.,  72  N.  T. 
245. 
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even  in  that  state  the  court  in  subsequent  cases  has  carefully  limited 
the  rule  and  refused  to  extend  it  to  cases  where  the  intention  of  the 
legislature  was  not  plain.  In  some  states,  such  phrases  as  ''work  a 
f orf eiture, " *■  "its  corporate  powers  shall  cease,"48  "shall  utterly 
cease  and  be  forfeited,"44  "then  all  the  rights  granted  by  this  act 
shall  become  forfeited  to  the  state,"46  the  powers,  rights  and  fran- 
chises shall ' '  be  deemed  forfeited  and  terminated, ' ' M  have  been  held 


4*  Los  Angeles  B.  Go.  v.  Los 
Angeles,  152  Cal.  242,  15  L.  B.  A. 
(N.  S.)  1269,  125  Am.  St.  Bep.  54,  92 
Pac.  490.  Contra,  Santa  Rosa  City  B. 
Co.  v.  Central  St.  By.  Co.  (Cal.),  38 
Pac  986.  See  People  v.  Los  Angeles 
Elec  By.  Co.,  91  Cal.  338,  27  Pac. 
673. 

«  People  v.  Stilwell,  157  N.  Y.  App. 
Div.  839,  142  N.  Y.  Supp.  881.  See 
also  Williamson  v.  Gordon  Heights  B. 
Co.,  8  Del.  Ch.  192,  40  Atl.  933. 

"Corporate  existence  and  powers 
shall  cease."  Ford  v.  Kansas  City  & 
I.  Short  Line  B.  Co.,  52  Mo.  App. 
439,  451 ;  In  re  Brooklyn,  W.  &  N.  B. 
Co.,  72  N.  Y.  245.  Contra,  New  York, 
B.  &  E.  By.  Co.  v.  Motil,  81  Conn.  466, 
71  Atl.  563. 

A  statute  providing  that  when  a 
railroad  corporation  fails  to  begin  the 
construction  of  its  road  within  a  cer- 
tain time  after  its  certificate  of  in- 
corporation is  filed,  its  corporate  ex- 
istence and  powers  shall  cease  is  self- 
executing,  and  failure  to  begin  the 
construction  within  the  time  specified 
may  result,  ipso  facto,  in  forfeiture 
of  its  rights.  In  re  Brooklyn,  Q.  C. 
&  S.  B.  Co.,  106  N.  Y.  App.  Div.  240, 
94  N.  Y.  Supp.  113,  aff'g  185  N.  Y. 
171,  77  N.  E.  994. 

44  Oakland  By.  Co.  v.  Oakland,  B.  & 
F.  V.  B.  Co.,  45  Cal.  365,  13  Am.  Bep. 
181. 

ttUpham  v.  Hosking,  62  Cal.  250, 
257. 

49 "The  genera]  principle  is  not 
disputed  that  a  corporation,  by  omit- 
ting to  perform  a  duty  imposed  by 
its  charter  or  to  comply  with  its  pro- 


visions does  not  ipso  facto  lose  its 
corporate  character  or  cease  to  be  a 
corporation,  but  simply  exposes  itself 
to  the  hazard  of  being  deprived  of  its 
corporate  character  and  franchises  by 
the  judgment  of  the  court  in  an  action 
instituted  for  that  purpose  by  the  at- 
torney general  in  behalf  of  the  people; 
but  it  cannot  be  denied  that  the  legis- 
lature has  the  power  to  provide  that  a 
corporation  may  lose  its  corporate  ex- 
istence without  the  intervention  of 
the  courts  by  any  omission  of  duty  or 
violation  of  its  charter  or  default  as 
to  limitations  imposed,  and  whether 
the  legislature  has  intended  so  to 
provide  in  any  case  depends  upon  the 
construction  of  the  language  used. 
Here  the  language  used  shows  that  the 
legislature  intended  to  make  the  con- 
tinued existence  of  the  plaintiff  as  a 
corporation  depend  upon  its  com- 
pliance with  the  requirements  of  sec- 
tion seventeen  of  the  original  act.  In 
case  of  noncompliance  the  act  itself 
was  to  cease  to  have  any  operation, 
and  all  the  powers,  rights  and  fran- 
chises thereby  granted  were  to  be 
'deemed  forfeited  and  terminated.1 
There  was  to  be  not  merely  a  cause 
of  forfeiture  which  could  be  enforced 
in  an  action  instituted  by  the  attorney 
general,  but  the  powers,  rights  and 
franchises  were  to  be  taken  and 
treated  as  forfeited  and  terminated. 
At  the  end  of  the  time  limited  the  cor- 
poration was  to  come  to  an  end,  as  if 
that  were  the  time  limited  in  its 
charter  for  its  corporate  existence.1' 
Brooklyn  Steam  Transit  Co.  v.  Brook- 
lyn, 78  N.  Y.  524,  where  statute  re- 
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to  be  self-executing.  And  if  a  special  act  provides  that  on  failure 
to  comply  with  certain  conditions  the  act  shall  "be  void/'  it  has 
been  held  self -executing.47  It  would  seem  that  if  the  words  "shall 
ipso  facto  be  dissolved"  are  used,  there  is  no  room  for  controversy,4* 
although  in  one  case  recourse  to  the  courts  was  held  necessary  not- 
withstanding the  words  used  were  "the  charter  shall  be  ipso  facto 
forfeited  and  void."49  In  Texas,  a  statute  providing  that  if  a  rail- 
road company  shall  fail  to  construct  and  put  in  running  order  at 
least  a  certain  number  of  miles  of  road  within  two  years,  such  corpo- 
ration shall  "forfeit  its  corporate  existence,"  was  held  self -executing.80 
In  Pennsylvania,  a  provision  that  if  a  waterworks  company  did  not 
complete  its  works  within  five  years  "its  right  shall  revert  to  the 
state,"  was  held  self -executing.61  In  Virginia,  a  statute  providing 
that  if  a  railroad  was  not  completed  within  a  specified  time  "the 
company  shall  forfeit  to  the  state  of  Virginia,  their  corporate  fran- 
chises and  rights,  together  with  their  railroad  track  *  *  *  and 
other  property,  to  hold  the  same  as  a  trustee,"  was  held  self -execut- 
ing.68 

On  the  other  hand,  the  most  of  the  decisions  refuse  to  hold  that 
the  ordinary  language  used  is  self-executing.69  Thus,  even  in  New 
York,  where  some  of  the  earlier  cases  were  quite  favorable  to  the 

quired  one  mile  of  road  to  be  built 
within  three  years. 

47  See  Williamson  v.  Gordon  Heights 
B.  Co.,  8  Del.  Ch.  192,  40  Atl.  933. 

Where  an  act  of  incorporation  pro- 
vided that  there  should  be  a  certain 
amount  of  capital  stock,  and  that 
subscriptions  should  be  paid  in  full 
before  the  commencement  of  business, 
and  declared  that  the  act  should  be 
void  unless  the  corporation  should 
organize  and  commence  business  with- 
in two  years,  it  was  held  that  failure 
to  subscribe  and  pay  in  the  capital 
stock  within  two  years  forfeited  the 
charter.  People  v.  National  Sav. 
Bank,  129  HI.  618,  22  N.  E.  288. 

44  See  Guardian  Trust  &  Deposit 
Co.  v.  Greensboro  Water  Supply  Co., 
115  Fed.  184,  188,  North  Carolina  stat- 
ute. 

*&  Atchaf alaya  Bank  v.  Dawson,  13 
La.  497. 

60  Mayor,  etc.,  City  of  Houston  v. 
Houston  Belt  &  M.  P.  By.  Co.,  84  Tex. 


581,  19  S.  W.  786;  Bywaters  v. 

&  G.  N.  By.  Co.,  73  Tex.  624,  11  S.  W. 

856. 

•ICom.  v.  Lykens  Water  Co.,  110 
Pa.  391,  2  Atl.  63. 

MSilliman  v.  Fredericksburg,  O.  & 
C.  B.  Co.,  27  Gratt.  (Va.)  119,  132. 

M  An  Alabama  statute  providing 
that  the  "nonuser  of  corporate  fran- 
chisee for  a  period  of  five  consecutive 
years  is  a  forfeiture  of  such  fran- 
chise'9 was  held  not  self -executing 
where  another  statute  providing  as 
one  of  the  grounds  for  annulling  a 
charter  by  the  court  that  a  corpora- 
tion "has  forfeited  its  privileges  or 
franchises  by  failure  to  exercise  its 
powers."  Bloch  v.  O'Connor  Min.  & 
Mfg.  Co.,  129  Ala.  528,  29  So.  925. 

In  Arkansas,  a  statute  providing 
that  the  articles  of  incorporation 
"shall  be  null  and  void"  unless  a  cer- 
tain per  cent  of  the  capital  stock  is 
paid  in  within  two  years,  has  been 
held    not   self-executing.     Brown    v. 
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self -executing  theory,64  it  has  been  held  that  a  statute  was  not  self- 
executing  where  it  provided  that  in  case  of  suspension  of  business  for 
one  year  a  corporation  "shall  be  deemed  to  be  dissolved" ;M  and  in 
later  cases,  chronologically  arranged,  it  has  been  held  that  a  provision 
that,  if  a  railroad  was  not  completed  within  a  certain  time,  there 
should  be  a  "release  and  forfeiture  to  the  supervisors  of  the  county, 
of  all  rights  and  franchises  acquired  by  such  corporation,"  was  not 
self -executing ; M  that  where  it  was  provided  that  if  the  construction 
of  a  railroad  should  not  be  commenced  within  a  certain  time  "said 
corporation  shall  be  dissolved,"  the  clause  was  not  self-executing;*7 
that  a  statute  providing  that  in  case  of  default  in  commencing  and 
completing  an  elevated  railroad  within  specified  times,  the  company 


Wyandotte  ft  S.  E.  By.  Co.,  68  Ark. 
134,  140,  56  S.  W.  862. 

In  Indiana,  a  statute  providing  that 
if  any  railroad  company  shall  not  com- 
mence its  road  within  a  certain  time 
and  shall  not  finish  it  within  a  cer- 
tain other  time,  "its  act  of  incorpora- 
tion shall  become  void"  is  held  not 
self-executing.  Cluthe  v.  Evansville, 
Mt.  C.  ft  N.  B.  Co.,  176  Ind.  162,  Ann. 
Caa,  1914  A  935  with  note,  95  N.  E. 
543. 

In  Massachusetts,  the  words  "cease 
to  exist ' '  were  held  not  self -executing. 
Briggs  v.  Cape  Cod  Ship  Canal  Co., 
137  Mass.  71,  where  the  court  said  that 
"it  is  too  well  settled  to  admit  of 
discussion,  that  a  corporation  can  be 
judicially  determined  to  have  ceased 
to  exist  only  in  a  suit  to  which  the 
commonwealth  is  a  party,"  and  that 
compliance  with  the  conditions  "is  a 
question  of  faet  to  be  judicially  de- 
termined." 

In  New  Hampshire,  the  words  "un- 
der forfeiture  of  the  privileges  of  the 
act  in  future"  were  held  not  self- 
executing.  State  ▼.  Fourth  New 
Hampshire  Turnpike,  15  N.  H.  162,  41 
Am.  Dec.  690. 

In  South  Carolina,  a  like  construc- 
tion has  been  placed  upon  a  statute 
or  charter  providing  that,  if  a  railroad 
company  should  fail  to  construct  its 
road  within  a  certain  time,  all  rights, 


privileges  and  immunities  granted 
thereby  should  "cease  and  be  void." 
State  v.  Spartanburg,  C.  ft  6.  B.  Co., 
51  S.  C.  129,  28  S.  E.  145. 

In  Texas,  a  statute  providing  that 
' '  every  corporation  *  *  »  *  shall 
commence  active  operations  within 
three  years  after  filing  its  charter 
with  the  secretary  of  state,  and  in  de- 
fault thereof  said  corporation  shall 
be  dissolved,  and  its  charter  become 
void"  has  been  held  not  self -execut- 
ing and  that  the  corporation  continues 
to  exist  until  its  charter  expires  or  it 
is  dissolved  by  a  judicial  proceeding; 
and  a  later  statute  which  was  self- 
executing  was  held  to  apply  only  to 
future  omissions.  Beed  v.  Sampson, 
54  Tex.  Civ.  App.  552,  118  S.  W.  749, 
where  another  statute  provided  that  a 
corporation  is  dissolved  by  expiration 
of  its  charter  or  by  a  judgment  of 
diesolution. 

In  Vermont,  the  words  "then  this 
corporation  shall  cease  and  this  act 
be  void ' '  were  held  not  self -executing. 
Vermont  ft  C.  B.  Co.  v.  Vermont  Cent. 
B.  Co.,  34  Vt.  1,  55. 

M  See  supra,  this  section. 

W  People  v.  Hillsdale  ft  C.  Turnpike 
Boad,  23  Wend.  (N.  Y.)  254. 

66  In  re  Kings  County  El.  B.  Co., 
105  N.  Y.  97,  119,  13  N.  E.  18. 

07  Day  v.  Ogdensburgh  ft  L.  C.  B. 
Co.,  107  N.  Y.  129,  139, 13  N.  E.  765. 
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should  " forfeit  the  rights  acquired  by"  it,  while  construed  as  equiva- 
lent to  using  the  words  " forfeit  its  charter,"  yet  did  not  ipso  facto 
dissolve  the  corporation  on  the  occurrence  of  the  default ; M  and  that 
where  the  act  incorporating  a  bridge  company  provided  that  if  the 
bridge  should  not  be  commenced  within  two  years,  the  "act  and  all 
rights  and  privileges  granted"  thereby  should  be  "null  and  void," 
the  provision  was  not  self-executing,  and  that  failure  to  commence 
the  bridge  within  two  years  did  not  ipso  facto  dissolve  the  corpora- 
tion.M  The  words  "shall  be  adjudged  to  be  dissolved"  are  generally 
construed  as  requiring  recourse  to  the  courts.60 

The  Supreme  Court  of  the  United  States  has  held  that  a  ground 
was  not  self-executing  although  providing  that  on  a  certain  co*1' 
tingency  "the  corporate  powers  and  privileges  should  cease  ***  % 
determine."81     In  another  case  decided  by  the  Supreme  Cou*^       -^ 
the  United  States,  a  distinction  between  conditions  subseque^S^  *§S^ 
conditions  precedent  is  dwelt  upon,  and  the  necessity  for 
to  the  courts  in  case  of  conditions  subsequent  is  emphasize 
a  federal  case,  in  which  a  statute  provided  that  if  any  coir 
organized  thereunder  should,  for  any  period  of  six  months 
commencement  of  its  business,  neglect  and  cease  to  carry- 
same,  "its  corporate  powers  should  also  cease,"  Judge  De 
that  this  language  was  equivalent  to  saying  that  "its  corporat 
should  be  forfeited,"  that  the  statute  was  not  self-execut 
contemplated  a  judicial  proceeding  to  determine  and  enf 
forfeiture,  and  that,  if  there  had  been  a  failure  to  comply 

68  In  re  Brooklyn  El.   R.   Co.,  125      Ed.  637,  where  a  statute  provm 


N.  Y.  434,  439,  26  N.  E.  474,  reviewing 
earlier  New  York  decisions  said  to  be 
' '  border  cases. ' ' 

••New  York  &  L.  I.  Bridge  Co.  v. 
Smith,  148  N.  Y.  540,  42  N.  E.  1088. 

•0  Attorney  General  v.  Superior  ft 
St.  C.  B.  Co.,  93  Wis.  604,  67  N.  W. 
1138. 

Under  a  statute  declaring  that, 
whenever  a  corporation  shall  have  re- 
mained insolvent  for  one  year,  it  shall 
be  adjudged  to  be  dissolved,  such  in- 
solvency does  not  ipso  facto  operate 
as  a  dissolution,  but  judicial  proceed- 
ings and  a  judgment  of  forfeiture  are 
necessary.  Stolze  v.  Manitowoc  Ter- 
minal Co.,  100  Wis.  208,  75  N.  W.  987. 

61  Frost  'a  Lessee  v.  Frostburg  Coal 
Co.,  24  How.  (U.  S.)  278,  283,  16  L. 


if  four-fifths  of  the  capital  s 
corporation     should    become 
trated  in  the  hands  of  less 
persons,  "the  corporate   po 
privileges    should    cease    anc 
mine/'  and  it  was  held  that 
pening  of  such  a  contingenc 
cause  of  forfeiture  of  which 
party  could  not  take  advant 
court  said:     "That  is  a  que 
the  sovereign  power,  which  m 
it  or  enforce  it  at  its  pleasure?- 

W  By  bee  v.  Oregon  ft  C.  R 
U.  S.  663,  679,  35  L.  Ed.  305. 

As  to  the  distinction  betwe^ 
ditions  subsequent  and  condition 
cedent   to   acquiring  corporate 
ence,  see  §  186,  supra. 


-^  139 

con- 
pre- 
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condition,  no  one  could  allege  it  or  take  advantage  of  it  but  the  state. 
"In  this  respect,"  he  said,  "a  corporation  is  like  an  estate  in  fee. 
If  a  condition  subsequent  is  annexed  to  such  an  estate,  no  one  but 
the  grantor  or  his  successors  can  take  advantage  of  its  nonperform- 
ance."63 

In  one  case  holding  a  provision  not  self-executing,  a  distinction 
is  made  in  regard  to  a  statute  defining  a  single  act  as  a  condition  where 
the  question  "  whether  the  omission  has  occurred  depends  upon  a 
variety  of  circumstances,  any  one  or  all  of  which  must  be  determined 
as  matters  of  fact  before  a  forfeiture  could  be  found."  ** 

The  court  will  not  construe  an  act  as  declaring  an  absolute  for- 
feiture of  a  charter  upon  a  certain  contingency  where  such  con- 
struction would  make  the  act  unconstitutional,  the  act  being  capable 
of  being  construed,  constitutionally,  as  a  rule  of  evidence  of  nonuser.6* 

Even  where  a  forfeiture  is  self -executing,  as  in  case  of  failure  to 
build  a  railroad  or  a  certain  part  within  a  specified  time,  the  statute 
sometimes  is  so  worded  as  to  be  construed  to  permit  a  revival  of  the 
corporation,  even  after  a  forfeiture,  by  an  extension  of  time  by  the 
proper  administrative  board.66  But  it  has  been  held  that  if  a  corpo- 
ration ipso  facto  forfeits  its  corporate  existence,  by  an  act  or  omission, 
as  provided  for  by  statute,  a  subsequent  statute  cannot  revive  the 
corporation  so  as  to  make  stockholders  liable  for  calls  thereafter  made 
to  pay  unpaid  stock  subscriptions.67 

The  ipso  facto  forfeiture  of  franchises  granted  by  municipalities  is 
noted  in  another  chapter.68 


§  5428.  Failure  to  commence  business  within  specified  time.  Fail- 
ure to  commence  business  after  incorporation  does  not,  in  the  absence 
of  a  statute,  ipso  facto  dissolve  the  corporation.60  However,  statutes 
sometimes  provide  that  corporations  which  fail  to  commence  business 
within  a  specified  time  shall  forfeit  their  charter.70  Whether  such  a 
statute  is  self -executing  depends  largely  upon  the  local  law  of  the 

68  Wallamet  Falls  Canal  &  Lock  Co.  68  See  §  1182,  supra, 

v.  Kittridge,  5  Sawy.  44,  Fed.  Cas.  No.  89  Morrison  v.  Clark,  24  Mont.  515, 

17,105.  63  Pac.  98. 

64  In  re  Kings  .County  El.  R.  Co.,  70  West  End  Dock  v.  State,  —  Tex. 

105  N.  Y.  97,  120, 13  N.  E.  18.  Civ.  App.  — ,  173  S.  W.  285. 

66  people  v.  Rose,  207  111.  352,  69  N.  Statute  applies  both  to   companies 

E.  762.  incorporated    under    general    statutes 

66  St.  Louis,  D.  M.  &  S.  R.  Co.  v.  and   by   special   statutes.     People   v. 

Ft.  Smith   &  V.  R.  R.   Co.,  104  Ark.  Stilwell,  157  N.  Y.  App.  Div.  839,  142 

344,  148  S.  W.  531.  N.  Y.  Supp.  881. 

67Bywaters  v.  Paris  &  G.  N.  Ry. 
Co.,  73  Tex.  624,  11  S.  W.  856. 
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particular  state.71  In  New  York,  the  statute  is  held  self-executing 
so  that  no  judicial  act  is  necessary  to  forfeit  the  corporate  powers 
at  the  end  of  the  time  specified.7* 


§  5429.  Failure  of  railroad  company  to  commence  or  finish  con- 
struction of  road  within  specified  time.  It  is  often  provided  that 
the  corporate  existence  of  a  railroad  company  shall  cease  if  it  does 
not  begin  construction  of  its  road  within  a  specified  time  or  finish 
it  within  a  fixed  time.78  The  construction  of  several  of  such  statutes 
has  been  noted  in  a  preceding  section.74 

§  5430.  Failure  or  loss  of  an  integral  part — General  rule.  A  cor- 
poration may  be  dissolved,  without  any  action  on  the  part  of  the 
legislature  or  courts,  by  the  failure  or  loss  of  some  integral  part  of 
its  organization  which  is  necessary  to  enable  it  to  exercise  corporate 
powers,  and  which  cannot  be  supplied.  "Whenever  a  corporation  is 
reduced  to  such  a  state  as  to  be  incapable  of  acting  or  continuing 
itself  it  is  dissolved." n 

Thus,  a  nonstock  corporation,  is  dissolved  by  the  death  or  with- 
drawal of  all  its  members,  or  of  such  a  number  of  its  members  that 
too  few  remain,  under  the  constitution  of  the  corporation,  to  continue 
the  succession,  and  fill  vacancies.76  "  If  a  corporation, ' '  it  was  said 
in  a  New  York  case,  "consists  of  several  integral  parts,  and  some 
of  those  are  gone,  and  the  remaining  parts  have  no  power  to  supply 
the  deficiency,  the  corporation  is  dissolved.  As  in  the  case  in  Rolle,77 
*    *    *    where  the  corporation  was  to  be  composed  of  a  certain 


71  See  §5427,  supra. 

7»  People  v.  Stilwell,  157  N.  Y.  App. 
Div.  839,  142  N.  Y.  Supp.  881.  See 
also,  s.  e.  78  N.  Y.  Misc.  96,  138  N.  Y. 
Supp.  693. 

78  Effect  of  statutory  extension  of 
time  to  eomplete  road,  see  New  York 
ft  L.  D.  E.  Co,  v.  O  'Brien,  121  N.  Y. 
App.  Div.  819, 106  N.  Y.  Supp.  909. 

When  the  charter  of  a  railroad  com- 
pany  requires  it  to  begin  the  construc- 
tion of  its  road  and  expend  thereon 
a  certain  per  cent  of  the  amount  of 
its  capital  within  a  certain  time,  and 
provides  that  its  charter  shall  termi- 
nate if  it  fails  to  do  so,  it  cannot  re- 
tain its  corporate  existence  after  fail- 
ure to  comply  with  the  requirement  by 
granting    to    another    company    the 


privilege  of  laying  tracks  over  such 
parts  of  its  route  as  the  other  com- 
pany may  desire  to  use.  In  re  Brook- 
lyn, W.  ft  N.  B.  Co.,  81  N.  Y.  69. 

74  See  §5427,  supra. 

7»Buller,  J.,  in  Bex  v.  Pasmore,  3 
T.  B.  245.  And  see  Penobscot  Boom 
Corporation  v.  Lamson,  16  Me.  224,  33 
Am.  Dec.  656;  Chesapeake  ft  O.  Canal 
Co.  v.  Baltimore  ft  O.  B.  Co.,  4  Gill  ft 
J.  (Md.)  1. 

78Blackwell  v.  State,  36  Ark.  178; 
Chesapeake  ft  O.  Canal  Co.  v.  Balti- 
more ft  0.  B.  Co.,  4  GUI  ft  J.  (Md.)  1; 
Philips  v.  Wickham,  1  Paige  (N.  Y.) 
590;  Trustees  of  Mclntire  Poor  School 
v.  Zanesvi'le  Canal  ft  Manufacturing 
Co.,  9  Ohio  203,  34  Am.  Dec.  496. 

771  Rolle 's  Abr.  514  (1). 
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number  of  brothers,  and  a  certain  number  of  sisters,  and  all  the 
sisters  were  dead,  and  it  was  admitted  that  all  grants  and  acts  done 
by  the  brothers  afterwards  were  void ;  for,  after  the  sisters  were  dead, 
it  was  not  a  perfect  corporation.  But  the  case  which  is  immediately 
afterwards  stated  by  Rolle,  shows  that  if  the  brothers  had  possessed 
the  power  to  appoint  other  sisters  in  the  place  of  those  who  were 
dead,  the  corporation  might  have  been  revived.  So,  Baron  Comyn 
says,  if  a  corporation  refuses  to  continue  the  election  of  officers  till 
all  die  who  could  make  an  election,  the  corporation  is  dissolved."  7i 

A  corporation,  however,  is  not  dissolved  by  the  destruction  or  loss 
of  an  integral  part,  if  the  remaining  parts  have  the  power  to  restore 
or  renew  the  defective  or  deficient  part.79  Thus,  as  shown  in  the  case 
referred  to  in  the  above  quotation,  the  death  or  withdrawal  of  mem- 
bers does  not  dissolve  a  corporation,  so  long  as  a  sufficient  number 
remain  to  continue  the  succession  and  fill  up  vacancies.80 

An  injunction  restraining  a  corporation  from  using  its  name,  be- 
cause of  its  similarity  to  that  of  another  corporation,  does  not  operate 
as  a  dissolution,  where  it  is  within  the  power  of  the  corporation  to 
choose  another  name.81 

§  6431.  —  Death  of  stockholders.  Modern  joint  stock  corporations 
cannot  be  dissolved  by  the  death  of  members,  for,  on  the  death  of 
a  stockholder,  his  shares,  being  property,  will  pass  to  his  personal 
representative  or  legatee,  who  will  thereupon  take  his  place  as  a 
stockholder  and  member.88 

§5432.  — Failure  to  elect  officers.  Failure  of  a  corporation  to 
elect  officers  does  not  of  itself  dissolve  a  corporation  so  long  as  it  is 
within  the  power  of  the  corporation  to  hold  an  election  and  supply 
the  defect.88    "The  condition  of  a  corporation  whose  charter  has  ex- 


78  Philips  v.  Wickham,  1  Paige  (N. 
Y.)  590,  596. 

W  Smith  v.  Smith,  3  Desaus.  Eq.  (S. 
C.)  557. 

SOBlackwell  v.  State,  36  Ark.  178; 
Tomlinson  v.  Bricklayers'  Union  No. 
1,  87  Ind.  308;  Humphreys  v.  Stevens, 
49  Ind.  491;  State  v.  Trustees  of  Vin- 
cennes  University,  5  Ind.  77;  McGinty 
v.  Athol  Beaervoir  Co.,  155  Mass.  183, 
29  N.  E.  510  (where  the  owners  of  cer- 
tain mills  died  after  being-  incor- 
porated, but   without   having   issued 


any  stock);  State  v.  Societe  Bepub- 
licaine,  9  Mo.  App.  114. 

81  Armington  v.  Palmer,  21  ft.  I.  109, 
43  L.  B.  A.  95,  79  Am.  St.  Bep.  786, 
42  Atl.  308. 

88  Boston  Glass  Manufactory  v. 
Langdon,  24  Pick.  (Mass.)  49,  35  Am. 
Bee.  292. 

Effect  of  death  of  members  of  non- 
stock corporations,  see  f  5430,  supra. 

83  United  States.  Swan  Land  & 
Cattle  Co.  v.  Frank,  39  Fed.  456. 

Connecticut.      Evarts    v.    Killing- 
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pired  is  not  the  same  as  that  of  a  corporation  which  has  failed  to 
elect  its  officers,  and,  as  the  consequence  of  that  failure,  is  rendered 
inactive.  The  life  of  the  one  is  out  of  it  by  its  own  constitution,  and 
not  from  a  failure  to  do  what  its  charter  enabled  them  to  do,  to  give 
them  active  being;  the  other  was  entitled  by  its  charter  to  a  continued 
active  life,  but  it  has  failed  to  continue  thai  activity  by  the  election 
of  its  necessary  officers.  Its  active  powers,  but  not  its  being,  are 
gone.  The  one  is  dead ;  the  other  is  dormant.  The  principles  of  law 
which  apply  to  a  corporation  thus  dormant  or  disabled  are  not  the 
same  as  those  which  are  applicable  to  the  rights  of  a  corporation 


worth  Mfg.  Co.,  20  Conn.  447. 

Delaware.  Higgins  v.  Downward, 
8  Houst.  227,  40  Am.  St.  Rep.  141. 

District  of  Columbia.  United 
States  Elec.  Lighting  Co.  v.  Loiter, 
8  Mackey  (19  D.  C.)  575. 

Georgia.  Quitman  Oil  Co.  v.  Pea- 
cock, 14  Ga.  App.  550,  81  S.  E.  908. 

Illinois,  Baker  v.  Backus'  Adm'r, 
32  111.  79. 

Kansas.  Eureka  Light  &  Ice  Co. 
v.  Eureka,  5  Kan.  App.  669,  48  Pac. 
935. 

Kentucky.  Wier  v.  Bush,  4  Litt. 
433. 

Louisiana.  In  re  Belton,  47  La. 
Ann.  1614,  30  L.  B.  A.  648,  18  So. 
642;  Brown  v.  Union  Ins.  Co.,  3  La. 
Ann.  177;  Cucullu  v.  Union  Ins.  Co., 
2  Bob.  571. 

Massachusetts.  Packard  v.  Old 
Colony  B.  Co.,  168  Mass.  92,  46  N.  E. 
433;  Knowlton  v.  Ackley,  8  Cush.  93; 
Boston  Glass  Manufactory  v.  Lang- 
don,  24  Pick.  49,  35  Am.  Dec.  292; 
Bussell  v.  McLellan.,  14  Pick.  63. 

Michigan.  Cahill  v.  Kalamazoo 
Mutual  Ins.  Co.,  2  Dougl.  124,  140, 
43  Am.  Dec.  457. 

Mississippi.  Harris  v.  Mississippi 
Valley  &  S.  B.  Co.,  51  Miss.  603, 
Smith  v.  Natchez  Steamboat  Co.,  1 
How.  479. 

Missouri.  Youree  v.  Home  Town 
Mut.  Ins.  Co.  of  Warrensburg,  Mis- 
souri, 180  Mo.  153,  69  S.  W.  175;  Kan- 


sas City  Hotel  Co.  v.  Sauer,  65  Mo. 
288,  St.  Louis  Domicile  &  Savings 
Loan  Ass'n  v.  Augustin,  2  Mo.  App. 
123. 

New  Jersey.  Hoboken  Bldg.  Ass'n 
v.  Martin,  13  N.  J.  Eq.  427. 

New  York.  Kelsey  v.  Pfaudler  Proc- 
ess Fermentation  Co.,  45  Hun  10; 
Trustees  of  Vernon  Society  v.  Hills, 
6  Cow.  23,  16  Am.  Dec.  429;  Allen  v. 
New  Jersey  Southern  B.  Co.,  49  How. 
Pr.  14;  Philips  v.  Wickham,  1  Paige 
590. 

Pennsylvania.  Com.  v.  Cullen,  13 
Pa.  St.  133,  53  Am.  Dee.  450;  Le- 
high Bridge  Co.  v.  Lehigh  Coal  & 
Navigation  Co.,  4  Bawle  9,  26  Am. 
Dec.  Ill;  Rose  v.  Boseburg  &  Mercer 
Turnpike  Co.,  3  Watts  46. 

South  Carolina.  Smith  v.  Smith,  3 
Desaus.  Eq.  (S.  C.)  557. 

Tennessee.  Parker  v.  Bethel  Hotel 
Co.,  96  Tenn.  252,  31  L.  B.  A.  706, 
34  S.  W.  209;  Lynch  v.  Lafland,  4 
Cold.  96;  Nashville  Bank  v.  Petway, 
3  Humph.  524;  Blake  v.  Hinkle,  10 
Yerg.  218. 

See,  however,  Lea  v.  Hernandez, 
10  Tex.  137. 

The  mere  failure  of  a  corporation 
to  elect  officers  at  the  time  designated 
therefor  does  not  ipso  facto  terminate 
the  existence  of  the  corporation. 
Williard  v.  Spartanburg,  U.  &  C.  B. 
Co.,  124  Fed.  796;  Tilley  v.  Coyken- 
dall,  172  N.  Y.  587,  65  N.  E.  574. 
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which  is  dissolved,  or  civilly  dead.    In  the  former  case  debts  due  are 
extinguished; M  not  so  in  the  latter  case." M 

§6433.  — Resignation,  removal  or  death  of  officers.  Resigna- 
tion,16 death,87  or  removal  from  the  state,*8  of  the  corporate  officers 
does  not  of  itself  dissolve  the  corporation. 

§  5434.  —  Acquisition  of  all  of  stock  by  one  person  or  by  less 
than  required  by  statute  to  form  corporation.  A  joint  stock  cor- 
poration is  not  dissolved  by  the  fact  that  all  the  shares  of  its  capital 
stock  have  come  into  the  hands  of  a  single  stockholder,  or  of  a  less 
number  of  stockholders  than  were  required  by  the  statute  in  the  for- 
mation of  the  corporation,89  although,  under  such  circumstances, 


M  As  to  this,  however,  see  §  5577, 
infra. 

WHiggins  v.  Downward,  8  Houst. 
(Del.)  227,  40  Am.  St.  Bep.  141,  32 
Atl.  133,  14  Atl.  720. 

MEvarts  v.  Killingworth  Mfg.  Co., 
20  Conn.  447;  Muscatine  Turn  Verein 
v.  Funck,  18  Iorwa  469. 

"Officers  and  agents  are  necessary 
to  the  management  of  the  affairs  of 
such  an  organization,  but  the  corpora- 
tion may  have,  and  does  have,  an  ex- 
istence per  se,  so  as  to  maintain  suc- 
cession and  hold  and  preserve  its 
franchises,  though  its  functions  may, 
for  the  time  being,  be  suspended  for 
want  of  means  of  action. "  Muscatine) 
Turn  Verein  v.  Funck,  18  Iowa  469, 
472. 

37  In  re  Belton,  47  La.  Ann.  1614, 
30  L.  B.  A.  648,  18  So.  642. 

8$  See  Maryville  College  v.  Bart- 
nett,  8  Baxt.  (Tenn.)  231. 

This  is  so  though  a  statute  or  tlio 
charter  may  require  officers  to  be  resi- 
dents of  the  state.  Eureka  Light  & 
Ice  Co.  v.  Eureka,  5  Kan.  App.  669, 
48  Pac.  935;  Directors  of  Maryville 
College  v.  Bartlett,  8  Baxt.  (Tenn.) 
231. 

89  United  States.  Main  v.  Mills,  6 
Bias.  98,  Fed.  Cas.  No.  8,974. 

Alabama.  First  Nat.  Bank  of 
Gadsden  v.  Winchester,  119  Ala.  168/ 


72  Am.  St.  Bep.  904,  24  So.  351. 

Georgia.  Newton  Mfg.  Co.  v. 
White,  42  Ga.  148,  159. 

Kentucky.  George  T.  Stagg  Co.  v. 
E.  H.  Taylor,  Jr.,  &  Sons,  113  Ky. 
709,  24  Ky.  L.  Bep.  495,  68  S.  W. 
862;  Louisville  Gas  Co.  v.  Kaufman, 
105  Ky.  131,  20  Ky.  L.  Bep.  1069, 
48  S.  W.  434;  Louisville  Banking  Co. 
v.  Eisenman,  94  Ky.  83,  19  L.  B.  A. 
684,  42  Am.  St.  Bep.  335,  21  S.  W. 
531,  1049. 

Louisiana,  In  re  Belton,  47  La. 
Ann.  1614,  30  L.  B.  A.  648,  18  So. 
642. 

Maryland.  Swift  v.  Smith,  65  Md. 
428,  57  Am.  Bep.  336,  5  Atl.  534. 

Massachusetts.  Russell  v.  McLel- 
lan,  14  Pick.  63,  69. 

Minnesota.  Baldwin  v.  Canfield,  26 
Minn.  43,  1  N.  W.  261,  276. 

Nebraska:  Harrington  v.  Connor, 
51  Neb.  214,  70  N.  W.  911. 

New  York.  Wilde  v.  Jenkins,  4 
Paige  481. 

Pennsylvania,  Com.  v.  Mononga- 
hela  Bridge  Co.,  216  Pa.  108,  8  Ann. 
Cas.  1073  with  note,  64  Atl.  909;  Mo- 
nongahela  Bridge  Co.  v.  Pittsburgh  & 
B.  Traction  Co.,  196  Pa.  St.  25,  79 
Am.  St.  Bep.  685,  46  Atl.  99. 

Tennessee.  Parker  v.  Bethel  Hotel 
Co.,  96  Tenn.  252,  31  L.  B.  A.  706, 
34  S.  W.  209. 
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corporate  action  may  be  suspended.90  A  corporation  is  not  dissolved 
merely  because  one  person  acquires  practically  all  its  stock,  although 
it  thereby  becomes  for  the  time  dormant,  owing  to  lack  of  sufficient 
members  and  requisite  officers  to  legally  conduct  its  business  as  a 
corporation.*1  The  basis  of  this  rule  is  the  principle  that  a  corpora- 
tion is  not  dissolved  by  the  destruction  of  an  integral  portion  of  its 
membership,  so  long  as  the  remaining  portions  have  the  power  to 
restore  or  to  renew  the  defective  part.91 

§  5435.  Failure  to  hold  meetings.  The  mere  failure  of  a  corpora- 
tion to  hold  meetings,  though  the  neglect  has  continued  for  a  number 
of  years,  does  not  ipso  facto  work  a  dissolution  of  the  corporation.99 

§  5436.  Suspension  of  business  or  nonuser  of  franchises — General 
rule.  Since,  according  to  the  weight  of  authority,  the  stockholders 
of  a  corporation  cannot  dissolve  it  by  a  surrender  of  the  charter  and 
franchises,  unless  the  surrender  is  accepted  by  the  state  or  authorized 
by  some  statute,9*  it  necessarily  follows  that  a  corporation  is  not  ipso 
facto  dissolved  by  the  mere  failure  to  exercise  the  powers  conferred 
upon  it  by  its  charter,  or  by  its  abandonment  of  the  corporate  enter- 
prise after  having  commenced  the  exercise  of  the  powers  conferred 
upon  it.  Such  nonuser  is  ground  for  a  proceeding  by  the  state  to 
forfeit  its  charter,96  and,  if  it  has  continued  for  a  long  time,  may 


Wisconsin.  Button  v.  Hoffman,  61 
Wis.  20,  50  Am.  Rep.  131,  20  N.  W. 
667. 

The  dictum  to  the  contrary  in  re 
Bellona  Co.,  3  Bland  (Md.)  442,  can- 
not be  sustained. 

Rule  applied  to  acquisition  of  all 
of  stock  of  water  company  by  a  city. 
Kirch  -v.  Louisville,  125  Ky.  391,  101 
S.  W.  373. 

Acquisition  of  all  the  stock  of  a 
corporation  by  one  person  and  the 
failure  to  transact  business  for  several 
years  does  not  of  itself  dissolve  the 
corporation.  Elliott  v.  Sullivan,  156 
Mo.  App.  406,  137  S.  W.  287. 

90  gwift  v.  Smith,  65  Md.  428,  57 
Am.  St.  Rep.  336,  5  Atl.  534. 

•1  Lang  v.  Lundy,  185  Mich.  390, 
152  N.  W.  78. 

WMioton  v.  Del  Corral,  132  La. 
730,  61  So.  771. 


W  United  States.  Williard  v.  Spar- 
tanburg, U.  &  C.  R.  Co.,  124  Fed.  796. 

Indiana.  State  v.  Trustees  of  Vin- 
cennes  University,  5  Ind.  77. 

Kansas.  Eureka  Light  &  Ice  Co.  v. 
Eureka,  5  Kan.  App.  669,  48  Pac.  935. 

Massachusetts.  Packard  v.  Old 
Colony  R.  Co.,  168  Mass.  92,  46  N.  E. 
433. 

Mississippi.  Smith  v.  Natchez 
Steamboat  Co.,  1  How.  479. 

Montana.  Morrison  v.  Clark,  24 
Mont.  515,  63  Pac.  98. 

New  Hampshire.  Parsons  v.  Eureka 
Powder  Works,  48  N.  H.  66. 

As  to  whether  it  is  ground  for  for- 
feiture of  the  charter  of  a  corporation, 
see  §5512,  infra. 

84  See  §  5449,  infra. 

to  See  §  5502,  infra. 


9048 


Ch.64] 


Dissolution 


[§  5436 


raise  a  presumption  of  a  surrender  of  the  charter  and  acceptance  of 
the  surrender  by  the  state ; w  but  it  does  not  ipso  facto  **  cause  a  dis- 


W  Bee  §  5450,  infra. 

Vt  United  States.  Swan  Land  & 
Cattle  Co.  v.  Frank,  39  Fed.  456; 
Kanawha  Goal  Co.  v.  Kanawha  &  O. 
Coal  Co.,  7  Blatchf .  391,  Fed.  Cas.  No. 
7,606;  Bradley  v.  McKee,  5  Cranch 
C.  C.  298,  Fed.  Cas.  No.  1,784. 

Alabama.  Davis  v.  Memphis  &  C. 
R.  Co.,  87  Ala.  633,  6  So.  140. 

Arkansas.  State  v.  Real  Estate 
Bank,  5  Ark.  595,  41  Am.  Dee.  109. 

California.  Robinson  v.  Blood,  151 
Cal.  504,  91  Pae.  258. 

Connecticut.  Evarts  v.  Killing- 
worth  Mfg.  Co.,  20  Conn.  448. 

District  of  Columbia.  Fields  v. 
United  States,  27  App.  Cas.  433,  445; 
United  States  Elec.  Lighting  Co.  v. 
Letter.  8  Mackey  575. 

Georgia.  Tatum  v.  Leigh,  136  Ga. 
791,  Ann.  Cas.  1912  D  216,  72  S.  E. 
236. 

Illinois.  Reichwald  v.  Commercial 
Hotel  Co.,  106  111.  439. 

Indiana.  John  v.  Farmers'  &  Me- 
chanics' Bank,  2  Blackf.  367,  20  Am. 
Dec.  119. 

Kansas.  Brigham  v.  Nathan,  62 
Kan.  243,  62  Pac.  319;  Salina  Nat. 
Bank  v.  Prescott,  60  Kan.  490,  57 
Pac.  121;  Valley  Bank  &  Savings  Inst, 
v.  Ladies'  Congregational  Sewing  So- 
ciety, 28  Kan.  423;  Jones  v.  Edson, 
10  Kan.  App.  110,  62  Pac.  249;  At- 
tica State  Bank  v.  Benson,  8  Kan. 
App.  566,  54  Pac.  1037. 

Maine.  Proprietors  of  Baptist 
Meeting-House  v.  Webb,  66  Me.  398; 
Rollins  v.  Clay,  33  Me.  132. 

Maryland.  Regents  of  University 
of  Maryland  v.  Williams,  9  Gill  &  J. 
365,  31  Am.  Dec.  72. 

Massachusetts.  Knowlton  v.  Ack- 
ley,  8  Cash.  93;  Boston  Glass  Manu- 
factory v.  Langdon,  24  Pick.  49,  35 
Am.  Dec.  292;  Russell  v.  McLellan, 
14  Pick.  63. 


Minnesota.  Richards  v.  Minnesota 
Sav.  Bank,  75  Minn.  196,  77  N.  W. 
822. 

Missouri  Kansas  City  Hotel  Co.  v. 
Sauer,  65  Mo.  279;  State  Nat.  Bank  of 
St.  Joseph  v.  Robidoux,  57  Mo.  446; 
Brookline  Canning  &  Packing  Co.  v. 
Evans,  163  Mo.  App.  564,  146  S.  W. 
828. 

New  York.  Witherow  v.  Slayback, 
158  N.  Y.  649,  70  Am.  St.  Rep.  507, 
53  N.  E.  681;  Kincaid  v.  Dwinelle,  59 
N.  Y.  548;  Bradt  v.  Benedict,  17  N.  Y. 
93;  Lake  Ontario  Nat.  Bank  v.  Onon- 
daga County  Bank,  7  Hun  549;  Allen 
v.  New  Jersey  Southern  R.  Co.,  49 
How.  Pr.  14. 

North  Carolina.  Heggie  v.  Build- 
ing &  Loan  Ass'n,  107  N.  C.  581, 
12  S.  E.  275;  State  v.  Rives,  5  Ired. 
297. 

Oklahoma.  Topeka  Paper  Co.  v. 
Oklahoma  Pub.  Co.,  7  Okla.  220,  54 
Pac.  455. 

South.  Carolina.  Jones  v.  Spartan- 
burg Herald  Co.,  44  S.  C.  526,  22  S.  E. 
731. 

Tennessee.  Parker  v.  Bethel  Hotel 
Co.,  96  Tenn.  252,  31  L.  R.  A.  706,  34 
S.  W.  209;  Maryville  College  v.  Bart- 
lett,  8  Bazt.  231;  Bache  v.  Nashville 
Horticultural  Society,  10  Lea  436. 

Texas.  Moseby  v.  Burrow,  52  Tex. 
396. 

Vermont.  Brandon  Iron  Co.  v. 
Gleason,  24  Yt.  228. 

West  Virginia.  Law  v.  Rich,  47 
W.  Va.  634,  35  S.  E.  858;  Weigand  v. 
Alliance  Supply  Co.,  44  W.  Va.  133, 
28  S.  E.  803. 

Wisconsin.  Pritchard  v.  Barnes, 
101  Wis.  86,  76  N.  W.  1106;  Attorney 
General  v.  Superior  &  St.  C.  R.  Co., 
93  Wis.  604,  67  N.  W.  1138;  Sleeper 
v.  Goodwin,  67  Wis.  577,  31  N.  W. 
335. 

Compare  Shellabarger  Mill  &  Eleva- 
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solution,  except  where  otherwise  provided  by  statute,98  although  in 
some  states,  by  statute,  a  corporation  may  be  voluntarily  dissolved 
merely  by  a  resolution  of  the  stockholders  to  discontinue  business.90 
A  corporation  is  not  even  dissolved  by  an  injunction  restraining  it 
from  the  exercise  of  its  corporate  franchises  and  depriving  it  of  its 
property.1 

A  constitutional  provision  that  "all  existing  charters,  or  grants  of 
special  or  exclusive  privileges,  under  which  the  corporations  or  gran- 
tees shall  not  have  organized  or  commenced  business  in  good  faith 
at  the  time  of  the  adoption  of  this  constitution,  shall  thereafter  have 
no  validity,"  does  not,  it  is  held,  apply  to  companies  incorporated 
under  general  laws.9 

§5437.  — As  constituting  dissolution  for  purpose  of  holding 
stockholders  liable.  Cessation  or  abandonment  of  its  business  by 
a  corporation  may  amount  to  a  dissolution  in  such  a  sense  and  to 
such  an  extent  as  to  render  applicable  a  statute  imposing  individual 
liability  upon  stockholders  for  the  debts  of  the  corporation  and  allow- 


tor  Co.  v.  Willing,  81  HI.  App.  30. 

It  was  held  in  a  leading  Massachu- 
setts case  that  a  corporation  created 
for  the  purpose  of  constructing  and 
maintaining  a  canal,  and  authorized 
by  its  charter  to  maintain  a  dam  for 
the  purpose  of  supplying  its  canal 
with  water,  did  not  forfeit  its  charter 
or  lose  the  right  to  maintain  the  dam, 
merely  because  it  had  ceased  to  use 
the  canal  for  several  years,  and  had 
filled  up  portions  of  it,  and  suffered 
it  to  remain  in  such  a  condition  as  to 
be  entirely  unfit  for  use,  where  there 
had  been  no  surrender  of  its  charter 
and  acceptance  thereof  by  the  state, 
nor  any  judgment  of  forfeiture  in 
proper  judicial  proceedings;  and  that 
the  abandonment  of  the  canal  as  a 
cause  of  forfeiture  could  not  be  set 
up  collaterally  by  a  private  individual 
for  the  purpose  of  attacking  the  right 
of  the  company  to  maintain  the  dam. 
Heard  v.  Talbot,  7  Gray  (Mass.)  113. 

Nonuser  of  the  corporate  franchise 
for  sixteen  years  was  held  in  one  case 
not  to  ipso  facto  dissolve  a  savings 
bank  nor  to  raise  a  presumption  of  a 


surrender  of  the  charter  and  an  ac- 
ceptance by  the  state,  where  the  non- 
user  did  not  render  it  legally  impos- 
sible to  resume  business.  Richards  v. 
Minnesota  Sav.  Bank,  75  Minn.  196, 
204,  77  N.  W.  822. 

However,  a  division  of  ail  the  cor- 
porate property  among  the  stockhold- 
ers, and  the  failure  thereafter  for 
many  years  to  hold  any  meetings,  op- 
erates, for  practical  purposes,  as  a 
dissolution.  Holmes  v.  Cleveland,  0. 
&  C.  R.  Co.,  93  Fed.  100. 

W  Statutes  in  some  states  provide 
that  "corporate  powers  shall  cease'9 
where  there  is  a  failure  for  certain 
number  of  years  to  transact  business. 
Robinson  v.  Blood,  151  Cal.  504,  91 
Pac.  258. 

Whether  statute  makes  ground  of 
forfeiture  self -executing,  see  §  5427, 
supra. 

WLaw  v.  Rich,  47  W.  Va.  634,  35 
8.  E.  858,  and  see  §  5456,  infra. 

1  Kincaid  v.  Dwinelle,  59  N.  Y.  548. 

8  Morrison  v.  Clark,  24  Mont.  515, 
63  Pac.  98. 
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ing  creditors  to  sue  them.8  This  is  true  by  express  provision  of  some 
of  the  statutes.*  Under  such  statutes,  however,  the  suspension  of 
business  does  not  dissolve  the  corporation  further 'than  to  allow  en- 
forcement of  the  stockholders'  liability.  It  is  not  dissolved  for  all 
purposes.6  The  corporation,  in  such  a  case,  is  deemed  to  be  dissolved 
only  for  a  single  purpose,  i.  e.,  that  of  enabling  creditors  to  enforce 
the  individual  liability  of  officers  or  stockholders.6 

§  5438.  Transfer,  sale  or  loss  of  corporate  asset* — General  rule. 

Of  course,  a  transfer  of  all  the  property  of  a  corporation,  whatever 
its  effect  may  be  on  the  life  of  the  corporation  as  a  legal  proposition, 
is  generally,  for  all  practical  purposes,  a  dissolution;7  In  other  words, 
ordinarily  it  ceases  to  do  business  after  a  transfer  of  all  the  property, 


8  See,  generally,  §  4181,  supra, 
chapter  on  Stockholders. 

In  Slee  v.  Bloom,  19  Johns.  (N.  Y.) 
456,  it  was  held  that  a  corporation 
which  had  sold  all  its  property,  and 
had  done  nothing  for  more  than  a 
year  showing  that  it  intended  to  con- 
tinue business,  might  be  considered 
dissolved  to  such  an  extent  as  to  ren- 
der its  stockholders  liable  for  its  debts 
under  a  statute  making  stockholders 
of  a  corporation  liable  for  all  debts 
due  and  owing  by  the  company  "at 
the  time  of  its  dissolution,7'  to  the 
extent  of  their  respective  shares  of 
stock.  See  also  Briggs  v.  Penniman, 
8  Cow.  (N.  Y.)  387,  18  Am.  Dec.  454. 
But  in  the  later  case  of  Bradt  v. 
Benedict,  17  N.  Y.  99,  it  was  intimated 
that  in  Slee  v.  Bloom  the  court  sup- 
plied what  might  be  deemed  a  defect 
in  the  statute,  rather  than  announced 
the  law  as  it  was  found  in  the  books, 
and  it  was  held  that  the  decision 
should  not  be  carried  beyond  the  pre- 
cise facts  upon  which  it  rested. 

When  a  corporation  ceases  business 
because  of  its  insolvency,  it  is  "dis- 
solved" within  the  meaning  of  the 
statutes  making  officers  or  stockhold- 
ers individually  liable  to  creditors  in 
the  event  of  dissolution.  Judicial  dis- 
solution is  not  necessary  to  authorize 
a  receiver  to  sue  to  enforce  such  lia- 


bility for  the  benefit  of  creditors. 
Stoltz  v.  Scott,  23  Idaho  104,  129  Pac. 
340. 

*Brigham  v.  Nathan,  62  Kan.  243, 
62  Pac.  319;  Jones  v.  Edson,  10  Kan. 
App.  110,  62  Pac.  249. 

*Salina  Nat.  Bank  v.  Prescott,  60 
Kan.  490,  57  Pac.  121;  Sleeper  v. 
Norris,  59  Kan.  555,  53  Pac.  757; 
Jones  v.  Edson,  10  Kan.  App.  110,  62 
Pac.  249. 

6 Whitman  v.  Citizens'  Bank  of 
Beading,  110  Fed.  503,  construing 
Kansas  statutes;  Salina  Nat.  Bank  v. 
Prescott,  60  Kan.  490,  57  Pac.  121; 
Sleeper  v.  Norris,  59  Kan.  555,  53 
Pac.  757. 

TColer  v.  Tacoma  Railway  &  Power 
Co.,  65  N.  J.  Eq.  347,  103  Am.  St.  Rep. 
786,  54  Atl.  413,  rev'g  64  N.  J.  Eq. 
117,  53  Atl.  680. 

A  suit  by  a  majority  or  minority  of 
the  stockholders  to  compel  a  disposal 
by  the  court  of  the  corporate  property 
and  a  distribution  of  the  proceeds 
among  the  stockholders,  while  not  ex- 
pressly asking  for  a  dissolution  of  the 
corporation,  is  in  effect  an  action  for 
a  dissolution  because  the  necessary 
effect  of  the  relief  prayed,  if  granted, 
will  be  to  prevent  the  corporation 
from  further  carrying  out  the  purposes 
for  which  it  was  organized.  Stock- 
holders    of     Jefferson     County     Agr. 
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and  while  it  has  power  to  purchase  other  property  and  resume  busi- 
ness, this  is  seldom  done,  but  instead  the  proceeds  of  the  transfer 
are  divided  among  the  stockholders.  However,  notwithstanding  that 
in  such  a  case  there  is  practically  a  dissolution,  there  is  no  dissolu- 
tion as  a  matter  of  law  merely  because  of  the  transfer  or  the  dis- 
tribution of  the  proceeds.  In  the  absence  of  a  surrender  of  its  charter 
by  a  corporation  and  its  acceptance  by  the  state,  or  such  a  surrender 
under  authority  of  a  statute  in  force  at  the  time,  a  corporation  is  not 
dissolved  by  the  fact  that  it  has  not  only  ceased  to  exercise  the  powers 
conferred  upon  it  by  its  charter,  but  has  also  disposed  of  all  its  prop- 
erty by  absolute  sale,  or  distributed  it  among  its  stockholders,  or 
assigned  it  for  the  benefit  of  creditors,  or  parted  with  it  for  a  long 
term  of  years,  or  lost  it,  since  a  corporation  may  exist  without  prop- 
erty.*   An  assignment  of  all  the  corporate  property  to  pay  debts  is 


Ass'n  v.  Jefferson  Co.  Agr.  Ass'n, 
155  Iowa  634,  136  N.  W.  672,  and 
see  §  5439,  infra. 

•  United  States.  Swan  Land  ft 
Cattle  Co.  v.  Frank,  39  Fed.  456; 
United  States  v.  Little  Miami,  Colum- 
bus ft  X.  B.  Co.,  1  Fed.  700;  Bradley 
v.  McKee,  5  Cranch  C.  C.  298,  Fed. 
Cas.  No.  1,784. 

Alabama.  Karton  v.  Johnston,  166 
Ala.  317,  51  So.  992;  Davis  v.  Mem- 
phis ft  C.  B.  Co.,  87  Ala.  633,  6  So. 
140. 

Connecticut.  Saugatuck  Bridge  Co. 
v.  Town  of  Westport,  39  Conn.  337; 
Evarts  v.  Killingworth  Mfg.  Co.,  20 
Conn.  448. 

Delaware).  Higgins  v.  Downward, 
8  Houst.  227,  40  Am.  St.  Bep.  141,  32 
Atl.  133,  14  Atl.  720. 

Georgia.  Tatum  v.  Leigh,  136  Ga. 
791,  Ann.  Cas.  1912  D  216,  72  S.  E. 
236. 

Illinois.  Beichwald  v.  Commercial 
Hotel  Co.,  106  HI.  439;  Bruffett  v. 
Great  Western  B.  Co.  of  1859,  25  111. 
353. 

Indiana.  De  Camp  v.  Alward,  52 
Ind.  468. 

Iowa.  Beidenkopf  v.  Des  •  Moines 
Life  Ins.  Co.,  160  Iowa  629,  46  L.  B. 
A.  (N.  S.)  290,  142  N.  W.  434;  Price 
v.  Holcomb,  89  Iowa  123,  56  N.  W. 


407;  Muscatine  Western  B.  Oo.  v. 
Horton,  38  Iowa  33. 

Kansas.  Attica  State  Bank  v.  Ben- 
son, 8  Kan.  App.  566,  54  Pac.  1037; 
Eureka  Light  ft  Ice  Co.  v.  Eureka,  5 
Kan.  App.  669,  48  Pac.  935. 

Kentucky.  Paducah  ft  Illinois 
Ferry  Co.  v.  Bobertson,  161  Ky.  485, 
171  S.  W.  171. 

Louisiana.  In  re  Belton,  47  La. 
Ann.  1614,  30  L..B.  A.  648,  18  So. 
642. 

Maryland.  Norris  v.  Abingdon 
Academy,  7  Gill  &  J.  7;  State  v.  Bank 
of  Maryland,  6  Gill  ft  J.  205,  26  Am. 
Dec.  561. 

Massachusetts.  Boston  Glass  Manu- 
factory v.  Langdon,  24  Pick.  49,  35 
Am.  Dec.  292. 

Missouri.  Kansas  City  Hotel  Co. 
v.  Sauer,  65  Mo.  279;  Hill  v.  Fogg, 
41  Mo.  563. 

New  Jersey.  Sewell  v.  East  Cape 
May  Beach  Co.,  50  N.  J.  Eq.  717, 
25  Atl.  929;  New  Jersey  Zinc  Co.  v. 
New  Jersey  Franklinite  Co.,  13  N.  J. 
Eq.  322. 

New  York.  Brock  v.  Poor,  216  N. 
Y.  387,  111  N.  E.  229;  Kincaid  v. 
Dwindle,  59  N.  Y.  548;  Troy  ft  B.  B. 
Co.  v.  Kerr,  17  Barb.  581;  Brincker- 
hoff  v.  Brown,  7  Johns.  Ch.  217;  Wilde 
v.  Jenkins,  4  Paige  481. 
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not  of  itself  a  dissolution,9  nor  is  a  foreclosure  or  execution  sale  of 
all  the  corporate  property.10 

For  the  same  reason,  it  has  been  held  that  a  company  is  not  dis- 
solved by  the  fact  that  it  has  made  a  lease  for  a  long  term  of  years 


North  Carolina.  State  v.  Rives,  5 
Ired.  297. 

Tennessee.  Parker  v.  Bethel  Hotel 
Co.,  96  Tenn.  252,  31  L.  E.  A.  706, 
34  8.  W.  209. 

Texas.  Gulf,  C.  &  8.  F.  By.  Co.  v. 
Newell,  73  Tex.  334,  15  Am.  St.  Bep. 
788;  Texas  Consol.  Compress  &  Manu- 
facturing Ass'n  v.  Dublin  Compress 
&  Manufacturing  Co.  (Tex.  Civ.  App.) 
38  S.  W.  404. 

Utah.  Weyeth  Hardware  &  Manu- 
facturing Oo.  v.  James-Spencer-Bate- 
man  Co.,  15  Utah  110,  47  Pac.  604. 

West  Virginia.  Weigand  v.  Alli- 
ance Supply  Co.,  44  W.  Va.  133,  28 
8.  E.  803. 

Wisconsin.  Pritchard  v.  Barnes, 
101  Wis.  86,  76  N.  W.  1106;  Sleeper 
v.  Goodwin,  67  Wis.  577,  31  N.  W. 
335. 

But  there  is  dicta  that  a  transfer 
of  all  the  property  is  a  dissolution 
where  the  purposes  for  which  the  cor- 
poration was  created  can  no  longer  be 
answered.  Stone  v.  Framingham,  109 
Mass.  303. 

A  transfer  of  all  the  property  of  a 
corporation  "will  not  ipso  facto  dis- 
solve a  corporation,  although  the  prac- 
tical effect  thereof  may  be  to  defeat 
the  object  of  its  organization.  This 
is  so  because  ownership  or  possession 
of  property  is  not  essential  to  cor- 
porate existence. ' '  Forrester  v.  Butte 
&  M.  Consol.  Copper  &  Silver  Min. 
Co.,  21  Mont.  544,  559,  55  Pac.  229, 
353,  quoted  in  Geddes  v.  Anaconda 
Copper  Min.  Co.,  245  Fed.  225,  234. 

An  exchange  of  all  the  property  of 
a  corporation  far  stock  in  another 
company  is  not  a  dissolution.  Biley 
v.  Callahan  Min.  Co.,  28  Idaho  525, 
155  Pac.  665. 

A  corporation  does  not  cease  to  ex- 


ist because  it  has  stopped  business, 
distributed  its  assets  among  its  stock- 
holders, and  apportioned  its  debts 
among  them,  and  a  note  made  by  it 
afterwards  is  binding  upon  it.  Brad- 
ley v.  McKee,  5  Cranch  C.  C.  298, 
Fed.  Cas.  No.  1,784. 

In  an  action  by  a  bridge  company 
against  a  town  on  the  latter 's  con- 
tract to  purchase  the  former's  bridge, 
it  was  held  that  the  company's  ex- 
istence was  not  affected  by  the  fact 
that  it  conveyed  the  bridge  and  its 
franchise  to  the  town,  when  the 
bridge  was  completed,  in  accordance 
with  the  contract  and  the  provisions 
of  its  charter,  and  that  it  could  there- 
fore maintain  the  action.  Saugatuck 
Bridge  Co.  v.  Town  of  Westport,  39 
Conn.  337. 

An  unauthorized  attempt  by  a  cor- 
poration to  consolidate  with  another 
corporation  by  transferring  all  its 
property  and  franchises  does  not  op- 
erate as  a  dissolution.  Topeka  Paper 
Co.  v.  Oklahoma  Pub.  Co.,  7  Okla. 
220,  54  Pac.  455. 

9  Town  v.  Bank  of  Biver  Baisin,  2 
Dougl.  (Mich.)  530;  Weyeth  Hard- 
ware &  Manufacturing  Co.  v.  James- 
Spencer  -Bateman  Co.,  15  Utah  110, 
47  Pac.  604. 

10  Smith  v.  Gower,  2  Duv.  (Ky.) 
17;  Brinckerhoff  v.  Brown,  7  Johns. 
Ch.  (N.  Y.)  217;  Gulf,  C.  &  8.  Fe  By. 
Co.  v.  Newell,  73  Tex.  334,  15  Am.  St. 
Bep.  788,  11  S.  W.  342;  Enid,  O.  &  W. 
By.  Co.  v.  State,  — ■  Tex.  Civ.  App. 
— ,  181  S.  W.  498.  Compare  Slee  v. 
Bloom,  19  Johns.  (N.  Y.)  456,  10  Am. 
Dec.  273. 

That  a  railroad  corporation  has  lost 
its  entire  property,  including  its  fran- 
chise to  operate  its  road,  under  mort- 
gage   foreclosure,   does   not,   without 
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of  all  its  property ; u  that  &  corporation  created  for  the  purpose  of 
owning  and  operating  a  mill  is  not  dissolved  by  the  burning  of  the 
mill  and  the  loss  of  all  its  property ; 1S  and  that  a  banking  corporation 
is  not  dissolved  by  the  fact  that  its  assets  are  forced  out  of  the  state 
by  military  power.18  A  fortiori,  a  sale  of  its  street  franchise  does 
not  dissolve  a  public  service  company.1*  So  a  corporation  is  not 
dissolved  by  the  fact  that  all  its  property  is  held  in  the  custody  of  a 
court  of  equity  for  the  purpose  of  enforcing  satisfaction  of  claims 
against  it.15 

However,  some  statutes  provide  that  a  corporation  is  ipso  facto 
dissolved  by  a  sale  of  all  its  property  under  a  deed  of  trust  or  mort- 
gage.16 

§  5439.  —  Exception  to  rule.  As  stated  in  another  section,17 
however,  if  all  the  property  and  franchises  of  a  corporation,  includ- 


further  legal  procedure,  terminate  it® 
existence.  Williard  v.  Spartanburg, 
U.  ft  C.  B.  Co.,  124  Fed.  796. 

11  Chicago,  M.  ft  St.  P.  B.  Co.  v. 
Chicago  Third  Nat.  Bank,  134  U.  8. 
276,  316,  33  L.  Ed.  900;  St.  Paul,  M. 
ft  M.  By.  Co.  v.  Western  U.  Tel.  Co., 
118  Fed.  497;  United  States  v.  Little 
Miami,  C.  ft  X.  B.  Co.,  1  Fed.  700; 
Vanceburg  ft  S.  L.  Turnpike  Boad 
Co.  v.  Maysville  ft  B.  S.  B.  Co.,  117 
Ky.  275,  77  S.  W.  1118;  Topeka  Paper 
Co.  v.  Oklahoma  Pub.  Co.,  7  Okla. 
220,  54  Pac.  455.    • 

By  statute  the  charter  and  fran- 
chises of  a  turnpike  company  may  be 
made  to  cease  immediately  upon  a  sale 
of  the  turnpike  to  the  county.  It  does 
not  follow  in  such  case,  however,  that 
the  charter  and  franchises  cease  where 
a  turnpike  company  leases  a  partly 
built  turnpike  to  the  county  until  it 
shall  obtain  funds  sufficient  for  its 
completion  and  maintenance.  Vance- 
burg ft  S.  L.  Turnpike  Boad  Co.  v. 
Maysville  ft  B.  S.  B.  Co.,  25  Ky.  L. 
Bep.  1404,  77  S.  W.  1118. 

18  In  re  Bel  ton,  47  La.  Ann.  1614, 
30  L.  B.  A.  648,  18  So.  642. 

18  Lane  v.  Bank  of  Tennessee,  9 
Heisk.  (Tenn.)  419. 

14  People  v.  Union  Gas  ft  Electric 
Co.,  254  111.   395,  Ann.  Cas.  1916  B 
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201,  98  N.  E.  768  (gas  company). 

IB  The  fact  that  the  property  and 
most  of  the  franchises  of  a  corpo- 
ration are  held  in  custody  by  a  court 
of  equity,  for  the  purpose  of  enforc- 
ing satisfaction  of  specific  claims 
against  them,  does  not  work  a  disso- 
lution or  cessation  of  its  franchise, 
and  the  corporation  may,  notwith- 
standing, be  sued  in  personam  on  all 
causes  of  action  for  which  it  may  be 
or  become  liable,  without  obtaining 
a  license  from  the  court  as  a  condi- 
tion precedent  to  such  actions.  Heath 
v.  Missouri,  K.  ft  T.  By.  Co.,  83  Mo. 
617. 

l*Latta  v.  Catawba  Electric  & 
Power  Co.  (N.  C),  59  S.  E.  1028; 
James  v.  Western  North  Carolina  B. 
Co.,  121  N.  C.  523,  46  L.  B.  A.  306, 
28  S.  E.  537. 

A  statute  providing  that  a  corpo- 
ration shall  be  dissolved  by  a  mort- 
gage sale  of  its  franchises  and  prop- 
erty does  not  terminate  the  existence 
of  the  company  until  after  a  legal  and 
valid  sale.  An  illegal  and  fraudulent 
sale  does  not  work  a  dissolution. 
White  Mountains  Railroad  v.  White 
Mountains  (N.  H.)  Railroad,  50  N.  H. 
50. 

17  See  f  5448,  infra. 
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ing  the  franchise  to  be  a  corporation,  aire  transferred  by  it  under 
legislative  authority,  or  sold,  under  legislative  authority,  on  execution 
against  it,  or  under  a  decree  of  forclosure  of  a  mortgage,  or  a  decree 
to  enforce  a  statutory  lien  of  the  state,  there  is,  in  effect,  a  surrender 
of  its  charter  by  the  corporation  with  the  consent  of  the  state,  and  it 
is  dissolved,  unless  its  existence  as  a  corporation  is  continued  under 
the  statutes.  So  a  transfer  of  the  entire  property  of  a  corporation, 
under  legislative  authority,  to  another  corporation,  operates  as  a  dis- 
solution of  the  former,  where  it  is  unable  to  continue  the  exercise  of 
its  corporate  powers  without  the  possession  of  such  property.10 

|6440.  Inability  to  continue  business.  The  fact  that  conditions 
have  arisen  which  render  a  corporation  unable  to  continue  the  busi- 
ness for  which  it  was  created  may  be  ground  for  proceedings  to  dis- 
solve the  corporation,19  but  it  does  not  ipso  facto  result  in  a  dissolu- 
tion, where  no  integral  part  of  the  corporation  has  been  destroyed 
or  lost.90  Thus  it  has  been  held  that  a  city's  withdrawal  of  its  aid 
and  superintendence  of  an  incorporated  fire  department,  rendering 
the  department  inoperative,  did  not  ipso  facto  work  a  forfeiture  of 
the  department's  charter  or  a  dissolution.91 

§  6441.  Insolvency  of  corporation.  The  insolvency  of  a  corpora- 
tion may  be  a  cause  for  its  dissolution  in  proper  judicial  proceedings,99 
but,  since  a  corporation  may  exist  without  any  assets  at  all,  it  neces- 
sarily follows  that  it  is  not  dissolved  by  the  mere  fact  that  it  is  in- 
solvent, and  unable  to  pay  its  debts,98  unless  it  is  expressly  so  pro- 


is  stone  v.  Inhabitants  of  Framing- 
ham,  109  Mass.  303. 

19  See  §5508,  infra. 

SO  See  Sleeper  v.  Goodwin,  67  Wis. 
577,  31  N.  W.  335. 

Si  Com.  v.  Reliance  Fire  Co.,  31 
Leg.  Int.   (Pa.)   46. 

22  See  §5516,  infra. 

S8  United  States.  Adams  v.  Kehlor 
Milling  Co.,  35  Fed.  433;  Second  Nat. 
Bank  of  Paterson  v.  New  York  Silk 
Mfg.  Co.,  11  Fed.  532. 

Alabama.  Davis  v.  Memphis  &  C. 
R.  Co.,  87  Ala.  633,  6  So.  140. 

Colorado.  Breene  v.  Merchants'  & 
Mechanics'  Bank,  11  Colo.  97,  17  Pac. 
280. 

District       of       Columbia.    United 


States  Elec.  Lighting  Co.  v.  Leiter, 
8  Mackey  575. 

Illinois.  City  Ins.  Co.  of  Provi- 
dence v.  Commercial  Bank  of  Bristol, 
68  111.  348. 

Indiana.  De  Camp  v.  Alward,  52 
Ind.  468. 

Kansas.  Valley  Bank  &  Savings 
Inst.  v.  Ladies'  Congregational  Sew- 
ing Society,  28  Kan.  423. 

Massachusetts.  Chamberlin  v.  Hu- 
guenot Mfg.  Co.,  118  Mass.  522;  Tay- 
lor v.  Columbian  Ins.  Co.,  14  Allen 
353;  Coburn  v.  Boston  Papier  Mache 
Mfg.  Co.,  10  Gray  243;  Boston  Glass 
Manufactory  v.  Langdon,  24  Pick.  49, 
35  Am.  Dec.  292. 

Mississippi.    State    v.    Commercial 
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vided  by  some  statute  ;M  but  a  statute  which  provides  that,  if  & 
corporation  remains  insolvent  a  certain  length  of  time,  it  shall  be 
adjudged  to  be  dissolved,  is  not  self -executing.15 

Nor  is  a  corporation  dissolved  by  statutory  proceedings  in  bank- 
ruptcy or  insolvency,  whether  voluntary  or  involuntary,16  or  by  the 
appointment  of  a  receiver  by  a  court  of  equity,17  or  by  an  assignment 
for  the  benefit  of  creditors.88    A  national  bank  is  not  dissolved  by 


Bank  of  Manchester,  13  Smedes  &  M. 
569,  53  Am.  Dee.  106. 

Missouri  Beady  v.  Smith,  170  Mo. 
163,  70  S.  W.  484;  P.  G.  Oxley  Stave 
Co.  v.  Butler  County,  121  Mo.  614, 
26  S.  W.  367. 

New  Hampshire.  Parsons  v.  Eure- 
ka Powder  Works,  48  N.  H.  66. 

New  Jersey.  New  Jersey  Southern 
B.  Co.  v.  Board  of  Railroad  Commis- 
sioners, 41  N.  J.  L.  235. 

New  York.  Bradt  v.  Benedict,  17 
N.  Y.  93. 

North  Carolina.  Stagg  v.  Spray 
Water  Power  &  Land  Co.,  171  N.  C. 
583,  89  S.  E.  47. 

Oregon.  Jackson  v.  Mclnnis,  33 
Ore.  529,  72  Am.  St.  Bep.  755,  43  L. 
B.  A.  128,  55  Pac.  535,  54  Pac.  884. 

Pennsylvania.  In  re  Worsted  Mills, 
9  Montg.  Co.  Law  Bep.  23. 

Texas.  Moseby  v.  Burrow,  52  Tex. 
396. 

Vermont.  Dewey  v.  St.  Albans 
Trust  Co.,  60  Vt.  1,  6  Am.  St.  Bep. 
84,  12  Atl.  224. 

Virginia.  Shenandoah  Valley  B. 
Co.  v.  Griffith,  76  Va.  913. 

Wisconsin.  Stolze  v.  Manitowoc 
Terminal  Co.,  100  Wis.  208,  75  N.  W. 
987;  Sleeper  v.  Goodwin,  67  Wis.  577, 
31  N.  W.  335. 

Compare  State  Sav.  Ass'n  v.  Kel- 
logg, 52  Mo.  583;  Briggs  v.  Penniman, 
8  Cow.  (N.  Y.)  387,  18  Am.  Dec.  454. 

Statements  may  be  found  in  the 
decisions  which,  carelessly  read,  might 
indicate  the  law  to  be  otherwise,  as 
where  the  court  said  in  a  West  Vir- 
ginia case:  "All  authority  holds  that, 
when  a.  corporation  becomes  notori- 


ously insolvent,  it  is,  in  the  eye  of 
the  law,  a  dissolution.  Insolvency 
works  de  facto  dissolution,  so  as  to  let 
in  creditors  to  their  equitable  reme- 
dies." Kahle  v.  Long  Beach  Oil  Co., 
51  W.  Va.  313,  41  8.  E.  233. 

•*  Sprague-Brimmer  Mfg.  Co.  v. 
M.  J.  Murphy  Furnishing  Goods  Co., 
26  Fed.  572. 

*»  Stolze  v.  Manitowoc  Terminal 
Co.,  100  Wis.  208,  75  N.  W.  987.  See 
also  §  5425,  supra. 

**  Chamberlin  v.  Huguenot  Mfg. 
Co.,  118  Mass.  532;  Coburn  v.  Boston 
Papier  Mache  Co.,  10  Gray  (Mass.) 
243;  Exchange  Bank  of  Columbia  v. 
Tiddy,  67  N.  C.  169.  Compare  State 
Sav.  Ass'n  v.  Kellogg,  52  Mo.  583. 

S7See  §5442,  infra. 

S8  United  States.  Anglo-American 
Land  Mortgage  &  Agency  Co.,  Ltd.  v. 
Cheshire  Provident  Inst.,  124  Fed.  464. 

Indiana.  De  Camp  v.  Alward,  52 
Ind.  468. 

Maryland.  State  v.  Bank  of  Mary- 
land, 6  Gill  &  J.  205. 

Massachusetts.  Boston  Glass  Manu- 
factory v.  Langdon,  24  Pick.  49,  35 
Am.  Dec.  292. 

Michigan  Town  v.  Bank  of  Biver 
Baisin,  2  Dougl.  530. 

Mississippi.  State  v.  Commercial 
Bank  of  Manchester,  13  Smedes  &  M. 
569,  53  Am.  Dec.  106. 

Utah.  Weyeth  Hardware  ft  Manu- 
facturing Co.  v.  James-Spencer-Bate- 
man  Co.,  15  Utah  110,  47  Pac.  604. 

West  Virginia,  Weigand  v.  Alli- 
ance Supply  Co.,  44  W.  Va.  133,  28 
S.  E.  803. 
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the  fact  that  it  is  in  the  course  of  voluntary  liquidation  under  the 
National  Banking  Act,  and  it  may  still  sue  and  be  sued.89 

Courts,  however,  have  power  to  take  hold  of  the  property  of  an 
insolvent  corporation  for  the  benefit  of  creditors  although  they  have 
no  inherent  power  to  dissolve  a  corporation.10 

In  New  York  it  is  ground  for  a  petition  for  voluntary  dissolution 
that  a  corporation  is  unable  to  pay  its  just  demands  or  that  its  prop- 
erty is  not  a  reasonable  security  therefor.81 

§  5442.  Receivership.  The  appointment  of  a  receiver  for  a  cor- 
poration does  not  ipso  facto  dissolve  it.89  Often  the  purpose  of  the 
receivership  is  exactly  the  contrary,  i.  e.,  to  carry  on  the  business 
and  save  the  company  from  destruction.88  Thus,  a  mere  common- 
law  receivership,  merely  to  protect  and  preserve  the  corporate  assets 
for  the  benefit  of  creditors,  does  not  operate  as  a  dissolution  of  the 


89  Central  Nat.  Bank  of  Baltimore 
▼.  Connecticut  Mat.  Life  Ins.  Co.,  104 
XL  8.  54,  26  L.  Ed.  693;  Bank  of 
Bethel  v.  Pahqnioque  Bank,  14  Wall. 
(XL  S.)  383,  20  L.  Ed.  840;  Ordway 
y.  Central  Nat.  Bank  of  Baltimore,  47 
Md.  217. 

SOHarrigan  v.  Gilchrist,  121  Wis. 
127,  99  N.  W.  909.  See  also  |  5621, 
infra. 

31  In  re  Lenox  Corporation,  57  N. 
Y.  App.  Div.  515,  68  N.  Y.  Supp.  103, 
aff'd  167  N.  Y.  623,  60  N.  E.  1115, 
and  see  §  5516,  infra. 

8*  United  States.  Central  Nat.  Bank 
of  Baltimore  v.  Connecticut  Mut. 
Life  Ins.  Co.,  104  U.  8.  54,  26  L.  Ed. 
693;  Bank  of  Bethel  v.  Pahquioque 
Bank,  14  Wall.  383,  20  L.  Ed.  840. 

Colorado.  Jones  v.  Bank  of  Lead- 
ville,  10  Colo.  464,  17  Pac.  272;  Stein- 
hauer  v.  Calmar,  11  Colo.  App.  494, 
55  Pac.  291. 

Illinois.  City  Ins.  Co.  of  Provi- 
dence v.  Commercial  Bank  of  Bristol, 
68  IU.  348. 

Maryland.  Ordway  v.  Central  Nat. 
Bank  of  Baltimore,  47  Md.  217. 

Massachusetts.  Taylor  v.  Colum- 
bian Ins.  Co.,  14  Allen  353. 

<ym<«irtff*ji     Montgomery  v.  Merrill, 

18  Mich.  338. 


Missouri.  Heath  v.  Missouri,  K. 
&  T.  By.  Co.,  83  Mo.  617. 

Montana,  State  v.  Second  Judicial 
Dist.  Court,  22  Mont.  220,  56  Pac. 
219. 

Hew  Jersey.  Bosenbaum  v.  United 
States  Credit  System  Co.,  61  N.  J.  L. 
543,  40  Atl.  591. 

Hew  York.  Kincaid  v.  Dwindle, 
59  N.  Y.  548;  People  v.  New  York 
City  B.  Co.,  57  Misc.  114,  107  N.  Y. 
Supp.  247. 

North  Oarolln*.  Exchange  Bank  of 
Columbia  v.  Tiddy,  67  N.  C.  169. 

Oregon.  Jackson  v.  Mclnnis,  33 
Ore.  529,  72  Am.  St.  Bep.  755,  43 
L.  B.  A.  128,  55  Pao.  535,  54  Pac. 
884. 

Tennessee.  State  v.  Butler,  86 
Tenn.  614,  8  S.  W.  586. 

Texas.  Moseby  v.  Burrow,  52  Tex. 
396. 

Wisconsin.  Stolze  v.  Manitowoc 
Terminal  Ca,  100  Wis.  208,  75  N.  W. 
987.  • 

See  also,  supra,  chapter  on  Receiv- 
ers. 

93  See  Dewey  v.  St.  Albans  Trust 
Co.,  56  Vt.  476,  484,  48  Am.  Bep.  803. 
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corporation  since  the  court  may  discharge  the  receiver  and  allow  the 
corporation  to  resume  the  management  of  its  affairs  if  satisfied  that 
the  interest  of  all  parties  will  be  best  subserved  in  that  way.*4  How- 
ever, placing  a  corporation  in  the  hands  of  a  receiver  ordinarily 
is  practically  equivalent  to  a  dissolution.85 

§  6443.  Failure  to  pay  taxes  or  license  fees.  Failure  to  pay  taxes 
or  license  fees  does  not,  independently  of  statute,  work  a  dissolu- 
tion of  a  corporation,86  although  statutes  often  provide  for  a  dissolution 
or  forfeiture  in  such  a  case.87  In  many  states  the  forfeiture  declared 
by  statute  for  failure  to  pay  the  tax  or  license  is  self-executing,  with- 
out recourse  to  the  courts ; 8S  and  such  statutes  are  held  to  be  consti- 
tutional.89 But  under  most  of  the  statutes,  although  recourse  to  the 
courts  is  not  necessary,  the  failure  to  pay  such  taxes  or  fees  does  not 
ipso  facto  work  a  dissolution,40  and  statutes  as  to  failure  to  pay 
taxes  are  to  be  construed  against  an  ipso  facto  forfeiture  if  they  can 
fairly  be  so.  construed,*1  but,  at  the  least,  action  must  be  taken  by 


84  Dewey  v.  St.  Albans  Trust  Co., 
56  Vt.  476,  486,  48  Am.  Rep.  803. 

WPearce  v.  Sutherland,  164  Fed. 
609;  Brynjolfscm  v.  Osthus,  12  N.  D. 
42,  96  N.  W.  261;  Graves  v.  Seifried, 
31  Utah  203,  87  Pac.  674. 

While  the  appointment  of  a  receiver 
to  wind  up  the  affairs  of  a  corpo- 
ration does  not  necessarily  dissolve  it, 
yet  the  practical  effect  is  the  same. 
Union  Sav.  &  Inv.  Co.  y.  District 
Court  of  Salt  Lake  County,  44  Utah 
397,  Ann.  Cas.  1917  A  821,  140  Pac. 
221. 

"It  is  true  it  has  been  held  that  a 
receivership  does  not  dissolve  the  cor- 
poration— that  the  corporate  entity  is 
left  in  esse  (an  empty  shell)  for  fu- 
ture use — but  such  holdings  are  some- 
what by  way  of  metaphor,  since,  re- 
duced to  its  ultimate  elements,  such 
receivership  is  the  civil  death  of  the 
corporation,  and  nothing  else."  State 
v.  People's  United  States  Bank,  197 
Mo.  574,  597,  94  S.  W.  953. 

86  Ohio  Nat.  Bank  v.  Central  Const. 
Co.,  17  App.  Cas.  (D.  C.)  524. 

The  existence  of  a  corporation  de 


facto  is  not  destroyed,  by  its  fail- 
ure to  pay  certain  state  and  county 
licenses  to  do  business,  in  such  man- 
ner as  to  render  the  members  of  the 
corporation  liable  as  partners.  Owens- 
boro  Wagon  Co.  v.  Bliss,  132  Ala. 
253,  90  Am.  St.  Rep.  907,  31  So.  81. 

87  Aalwyns  Law  Institute  v.  Martin, 
173  Cal.  21,  159  Pac.  158. 

88  Rossi  v.  Caire,  174  Cal.  74,  161 
Pac.  1161;  Kaiser  Land  &  Fruit  Co.  v. 
Curry,  155  Cal.  638,  103  Pac.  341. 

88  Kaiser  Land  &  Fruit  Co.  v.  Cur- 
ry, 155  Cal.  638,  103  Pac.  341. 

40  Murphy  v.  Wheatley,  102  Md.  501, 
63  Atl.  62,  where  it  was  the  duty  of 
the  tax  commissioner  to  assess  the 
franchise  tax  of  which  the  company 
had  not  been  given  notice;  Mill  saps  v. 
Johnson,  —  Tex.  Civ.  App.  — ,  196 
S.  W.  202;  Canadian  Country  Club  v. 
Johnson,  —  Tex.  Civ.  App.  — ,  176 
S.  W.  835;  Rippstein  v.  Haynes  Me- 
dina Valley  Ry.  Co,  (Tex.  Civ.  App.), 
85  S.  W.  314. 

41  Kaiser  Land  &  Fruit  Co.  v.  Cur- 
ry, 155  Cal.  638,  103  Pac.  341. 
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the  proper  state  officers,  usually  the  secretary  of  state  and  the  gov- 
ernor.4* 

In  some  states,  by  statute,  a  corporation  stricken  from  the  records 
for  failure  to  pay  license  fees  may  apply  for  reinstatement  at  any 
time.48 


ttSoderberg  v.  McBae,  70  Wash. 
235,  126  Pac.  538. 

In  California,  until  otherwise  pro- 
vided by  a  very  recent  statute,  fail- 
ure to  pay  the  annual  license  tax  does 
not  of  itself  dissolve  the  corporation 
but  there  must  be  in  addition  the  act 
of  the  secretary  of  state  and  the 
proclamation  of  the  governor.  Alaska 
Salmon  Co.  v.  Standard  Box  Co.,  158 
Cal.  567,  112  Pac.  454;  Kehrlein- 
Swinerton  Const.  Co.  v.  Bapken,  30 
Cal.  App.  11,  156  Pac.  972;  William 
Wilson  Co.  v.  Trainor,  27  Cal.  App* 
43,  148  Pac.  954.  Where  a  forfeiture 
is  declared  by  proclamation  of  the 
governor,  the  certificate  of  the  secre- 
tary of  the  state  is  not  evidence 
thereof.  Kehrlein-Swinerton  Const. 
Co.  v.  Bapken,  30  Cal  App.  11,  156 
Pac.  972.  Proclamation  of  governor 
must  be  published  "immediately"; 
but  publication  within  three  days 
after  issuance  is  sufficient.  Lewis  v. 
Curry,  156  Cal.  93,  103  Pac.  493. 

In  New  Jersey,  the  secretary  of 
state  is  not  required  to  issue  a  certi- 
ficate of  dissolution  until  the  certi- 
ficate of  the  comptroller  as  to  the 
payment  of  corporate  taxes  is  filed 
with  him.  American  Woolen  Co.  v. 
Edwards,  90  N.  J.  L.  69,  98  Atl. 
470,  aff'd  90  N.  J.  L.  293,  100  Atl. 
338. 

Under  the  Oregon  statute,  there 
must  be  a  report  to  the  governor  by 
the  secretary  of  state,  followed  by  a 
proclamation  of  the  governor  declar- 
ing a  dissolution.  Klamath  Lumber 
Co.  v.  Bamber,  74  Ore,  287,  145  Pac. 
650,  142  Pac.  359.  As  a  matter  of 
pleading,  it  is  not  enough  to  show  the 
proclamation  of  dissolution  by  the 
governor,  without  showing  the  delin- 
quencies authorizing   such    proclama- 


tion. Dowd  v.  American  Surety  Co., 
69  Ore.  418,  139  Pac.  112. 

In  Texas,  there  must  be  entry  of 
forfeiture  by  the  secretary  of  state. 
Pitts  v.  Cypress  Shingle  &  Lumber 
Co.,  *->■  Tex.  Civ.  App.  — ,  158  B.  W. 
799.  A  charter  is  not  forfeited  for 
failure  to  pay  a  franchise  tax,  where 
the  secretary  of  state  marks  "for- 
feited" on  the  margin  of  the  ledger 
in  his  office  relating  to  such  corpo- 
ration but  does  not  write  the  date  of 
the  forfeiture  as  required  by  the 
statute.  Harvey  v.  Provident  Inv. 
Co.,  —  Tex.  Civ.  App.  — ,  156  S.  W. 
1127.  The  forfeiture  of  the  riglit  to 
do  business,  for  failure  to  pay  a  fran- 
chise tax,  as  provided  for  by  statute, 
does  not  of  itself  dissolve  the  cor- 
poration. Maloney  Mercantile  Co.  v. 
Johnson  County  Sav.  Bank,  56  Tex. 
Civ.  App.  397,  121  S.  W.  889.  Liability 
of  directors  or  other  officers  as  part- 
ners for  debts  incurred  after  such  for- 
feiture is  provided  for  by  statute  in 
Texas.  Smith  v.  Briggs- Weaver  Ma- 
chinery Co.,  63  Tex.  Civ.  App.  285, 
132  S.  W.  954. 

In  Washington,  on  failure  to  pay 
annual  license  fees  for  a  specified 
time,  the  striking  of  the  name  of  the 
corporation  from  the  records  by  the 
secretary  of  state  of  itself  works  a 
dissolution  unless  application  for  re- 
instatement is  made  within  a  certain 
time.  Such  a  statute  does  not  violate 
the  due  process  of  law  provision  of  the 
state  or  federal  constitution.  Making 
a  notation  of  the  dissolution  one  day 
too  soon  does  not  affect  the  dissolu- 
tion. Peck  v.  Linney,  97  Wash.  103, 
165  Pac.  1080. 

«  State  v.  Howell,  67  Wash.  377, 
121  Pac.  861. 
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A  statute  providing  for  the  suspension  of  a  charter  for  nonpay- 
ment of  annual  franchise  taxes  and  making  sellers  of  the  stock  after 
such  default  subject  to  fine  is  a  penal  statute  and  has  no  extraterri- 
torial effect,4* 

§6444.  Consolidation  of  corporations.  An  unauthorized  consoli- 
dation of  corporations  does  not  dissolve  a  constituent  corporation.46 
Generally,  however,  as  stated  in  another  chapter,40  a  consolidation, 
where  legal  and  authorized,  dissolves  the  constituent  companies  47 

§5446.  Cancellation  by  secretary  of  state  as  equivalent  to  for- 
feiture.  In  Illinois  the  cancellation  which  the  statute  authorizes 
the  secretary  of  state  to  enter  upon  his  records  in  case  a  corporation 
fails  to  make  its  annual  report  is  not  an  absolute  forfeiture  of  the 
charter  but  is  merely  prima  facie  evidence  of  nonuser  of  which  the 
public  can  avail  in  a  direct  proceeding.4* 

§6446.  Effect  of  decisions  holding  that  forfeiture  for  noncom- 
pliance with,  conditions  cannot  be  taken  advantage  of  collaterally. 

Some  decisions  hold  that  a  forfeiture  for  noncompliance  with  condi- 
tions can  be  enforced  only  by  the  public  authorities  and  that  a  stock- 
holder cannot  take  advantage  of  it  nor  can  advantage  be  taken  of  it 
in  any  collateral  action.  Such  decisions  are  apt  to  be  misleading 
unless  it  is  kept  in  mind  that  evidently  what  is  intended  to  be  de- 
cided, although  apparently  announcing  a  broader  rule,  is  that  the 
breach  of  the  condition  does  not  ipso  facto  dissolve  the  corporation, 
because  if  it  did  ipso  facto  dissolve  the  corporation,  then  the  for- 
feiture could  be  set  up  collaterally  by  stockholders  or  any  other  in- 
terested person  in  a  proper  case.40 

V.  VOLUNTARY  DISSOLUTION 

§  6447.  Power  in  general.  In  England,  a  corporation  created  by 
the  king  could  be  dissolved  by  the  surrender  of  its  charter  and  ac- 

The  statute  does  not  violate  a  con-  4*Topeka  Paper   Co.   v.  Oklahoma 

stitutional    provision   prohibiting   the  Pub.  Co.,  7  Okla.  220,  54  Pac  455. 
legislature    from    remitting    the    for-  46  Chapter  on  Consolidation,  supra, 

feiture  of  any  corporate  charter  since         47  See  Isom  v.  Bex  Crude  Oil  Co., 

the  striking  from  the  records  is  not  a  147  Cal.  663,  82  Pac.  319. 
forfeiture  of  itself.    State  v.  Howell,  4§  People  v.   Rose,  207  HI.  352,  69 

67  Wash.  377,  121  Pac.  861.  N.  B.  762;  Gilmer  Creamery  Ass'n  v. 

44  Long  v.  Symonds,  216  Mass.  595,  Quentin,  142  111.  App.  448. 
104  N.  £.  476,  construing  Maine  stat-  40  See  §  5411  et  seq.,  supra,  relating 

ute.  to  collateral  attack. 
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ceptance  of  the  surrender  by  the  king ;  and  a  corporation  created  by 
Parliament  could  be  dissolved  by  such  a  surrender  and  its  acceptance 
by  Parliament.  In  this  country,  a  corporation  may  certainly  be  dis- 
solved by  the  surrender  of  its  charter  to  the  state  by  which  it  was 
created,  and  acceptance  of  its  surrender  by  the  state,  or  by  such  a 
surrender  under  authority  of  a  statute  previously  enacted,  which  is 
equivalent  to  an  acceptance  by  the  state.*0  This  question,  together 
with  the  procedure  to  dissolve,  is  governed  by  statute  in  many  of 
the  states,61  but  in  some  states  there  is  no  statute  providing  for  a 
voluntary  dissolution.** 

The  dissolution  of  a  corporation  by  a  surrender  of  its  charter  au- 
thorized or  accepted  by  the  state,  though  it  may  prevent  existing 


BO  United  States.  Taylor  v.  Holmes, 
14  Fed.  498;  Oreeley  v.  Smith,  3  Story 
657,  Fed.  Cas.  No.  5,748. 

Alabama.  Mobile  &  O.  B.  Go.  v. 
State,  29  Ala.  573. 

California.     Crossman   v.  Vivienda 

Water  Co.,  150  Cal.  575,  89  Pac.  335. 

Connecticut.     Enfield    Toll   Bridge 

Co.  v.  Connecticut  River  Co.,  7  Conn. 

29. 

Indiana.  McMahon  v.  Morrison,  16 
Ind.  172,  79  Am.  Bee.  418. 

Louisiana.  Trisconi  v.  Winship,  43 
La.  Ann.  45,  26  Am.  St.  Rep.  175,  9 
So.  29. 

Maine.  Mariners'  Bank  v.  Bewail, 
50  Me.  220. 

Massachusetts.  Revere  v.  Boston 
Copper  Co.,  15  Pick.  351. 

Pennsylvania.  Houston  v.  Jeffer- 
son College,  63  Pa.  St.  428;  Lauman 
v.  Lebanon  Valley  R.  Co.,  30  Pa.  St. 
42,  72  Am.  Dee.  685. 

Rhode  Island.  Wilson  v.  Proprietors 
of  Central  Bridge,  9  R.  I.  590. 

South  Carolina.    Attorney  General 
v.  Clergy  Society,  10  Rich.  Eq.  604. 
/     Wisconsin.     Combes   v.   Keyes,   89 
Wie.  297,  27  L.  R.  A.  369,  46  Am.  St. 
Rep.  839,  62  N.  W.  89. 

The  legislature  may  permit  a  cor- 
poration to  surrender  its  charter, 
where  there  is  a  provision  in  the  char- 
ter that  it  shall  not  be  altered  in  any 
other  manner  than  by  the  legislature. 


Houston  v.  Jefferson  College,  63  Pa. 
St.  428. 

A  resolution  by  the  stockholders 
of  a  corporation  to  discontinue  its 
business,  under  a  statute  authorizing 
such  a  resolution,  has  been  held  to  be 
a  voluntary  surrender  of  the  corporate 
franchise,  and  a  dissolution  of  the 
corporation.  Law  v.  Rich,  47  W.  Va. 
634,  35  S.  E.  858. 

If  all  the  stockholders,  by  their 
action  or  nonaction,  show  an  intent 
to  surrender  the  corporate  franchise, 
and  the  state  assents  thereto,  the  sur- 
render is  complete.  Manchester  St. 
Ry.  v.  Williams,  71  N.  H.  312,  52  Atl. 
461. 

Creditors  of  a  corporation  cannot 
sue  to  prevent  its  dissolution  by  the 
stockholders.  Cleveland  City  Forge 
Iron  Co.  v.  Taylor  Bros.  Iron- Works 
Co.,  54  Fed.  85. 

A  public  service  company  cannot 
surrender  a  municipal  franchise,  how- 
ever, except  by  regular  corporate  ac- 
tion. Town  of  Gassaway  v.  Gassaway 
Gas  Co.,  75  W.  Va.  60,  83  S.  B.  189. 

In  pleading  a  voluntary  dissolution, 
facts  must  be  stated  rather  than  mere 
conclusions  of  law.  Klamath  Lumber 
Co.  v.  Bamber,  74  Ore.  287,  145  Pac. 
650,  142  Pac.  359. 
§1  See  §§  5453-5463,  infra. 
BSSee  White  v.  Davis,  134  Ga.  274, 
67  S.  B.  716. 
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creditors  from  suing  the  corporation,  and  may  abate  suits  pending 
against  it,  and  prevent  the  subsequent  entry  of  a  judgment  against 
it,  does  not  for  this  reason  impair  the  obligation  of  contracts.*8 


§5448.  Transfer  of  property  and  franchises  under  legislative 
authority.  If  a  statute  authorizes  a  corporation  to  transfer,  not 
only  its  property,  but  also  its  franchises,  including  its  franchise  to 
be  a  corporation,  a  transfer  in  pursuance-  of  the  statute  is,  in  effect, 
a  surrender  of  its  charter  with  the  consent  of  the  legislature,  and 
operates  as  a  dissolution.64  And  the  same  is  true  of  a  sale  of  all  the 
property  and  franchises  of  a  corporation,  under  legislative  authority, 
or  execution,  or  under  a  decree  of  foreclosure  of  a  mortgage  given  by 
the  corporation,  or  under  a  decree  to  enforce  a  statutory  lien  of  the 
state,65  unless  the  franchise  to  be  a  corporation  is  expressly  excluded 
from  the  sale.66 


§  5449.  Necessity  for  acceptance  of  surrender  or  consent  of  the 
state— General  rule.  There  is  dictum  in  many  of  the  cases  to  the 
effect  that  the  stockholders  of  a  purely  private  corporation,  owing 
no  special  duties  to  the  public,  quay  voluntarily  surrender  their  charter 
and  dissolve,  without  the  consent  of,  or  acceptance  of  the  surrender 


WMumma  v.  Potomac  Co.,  8  Pet. 
(U.  8.)  281,  8  L.  Ed.  945,  and  see 
§  5410,  supra. 

«4  gnell  v.  Chicago,  133  HI.  413,  8  L. 
R.  A.  858,  24  N.  E.  532,  writ  of  error 
dismissed  152  U.  3.  191,  38  L.  Ed. 
408;  Eeynolds  v.  Cridge,  11  Pa.  Co.  Ct. 
306;  Beifler  v.  Honesdale  &  D.  Plank 
Road  Co.,  1  Pa.  €o.  Ct.  64;  Bogersville 
&  Jefferson  B.  Co.  v.  Kyle,  9  Lea 
(Tenn.)  691. 

Compare  Cape  Fear  &  Deep  Biver 
Nav.  Co.  v.  Costen,  63  N.  C.  264. 

W  White  Mountains  Bailroad  v. 
White  Mountains  (N.  H.)  Bailroad,  50 
N.  H.  50;  Beynolds  v.  Cridge,  11  Pa. 
Co.  Ct.  306;  Beifler  v.  Honesdale  &  D. 
Plank  Boad  Co.,  1  Pa.  Co.  Ct.  64; 
Bogersville  ft  J.  B.  Co.  v.  Kyle,  9 
Lea  (Tenn.)  691. 

As  to  the  effect  of  a  conveyance  of 
a  railroad,  under  the  North  Carolina 
statute,  in  pursuance  of  a  sale  under 


a  mortgage,  see  James  v.  Western 
North  Carolina  B.  Co.,  121  N.  C.  523, 
530,  46  L.  B.  A.  306,  28  S.  E.  537. 

§*  In  Higgins  v.  Downward,  8  Houst. 
(Del.)  227,  40  Am.  St.  Bep.  141,  where 
under  a  decree  of  a  federal  court,  a 
railroad  company's  road  and  all  its 
rights,  privileges,  immunities  and 
franchises,  "exclusive  of  those 
granted  by  the  state,"  were  sold  to 
satisfy  a  mortgage,  and  the  legisla- 
ture afterwards  incorporated  the  pur- 
chasers, and  vested  them  with  all  the 
rights,  title,  interest,  property,  pos- 
session, claims,  demands  at  law  or  in 
equity  of,  in,  or  to  such  road,  with  itb 
appurtenances,  and  with  all  the  rights, 
powers,  immunities,  privileges,  and 
franchises  of  the. corporation  as  whose 
property  it  was  sold,  it  was  held 
that  the  act  did  not  revoke  the  char- 
ter of  the  railroad  company,  or  operate 
as  a  dissolution. 
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by,  the  state,  provided  they  act  in  good  faith  and  without  prejudice 
to  creditors ;  and  there  are  some  actual  decisions  to  this  effect.57 

This  view  cannot  be  sustained  on  principle,  and  the  decisions  in 
which  it  has  been  recognized  are  not  supported  by  authority.  When 
a  corporation  is  created,  whether  by  a  special  charter  or  under  a 
general  law,  and  whether  its  object  be  purely  private,  as  in  the  case 
of  a  manufacturing  company,  or  quasi  public,  as  in  the  case  of 
a  railroad  company,  there  is,  in  a  sense,  a  contract  between  the 
corporation  and  the  state,  and  this  contract  cannot  be  terminated, 
any  more  than  any  other  contract,  by  one  of  the  parties  without  the 
consent  of  the  other,  given  either  at  the  time  the  corporation  is 
formed  or  afterwards.  According  to  the  weight  of  authority,  there- 
fore, a  corporation,  while  it  may  dispose  of  its  property  and  cease  to 
do  business  under  some  circumstances,  cannot  be  legally  dissolved 
by  a  resolution  of  the  stockholders  or  members,  and  a  surrender  of  its 
charter,  unless  the  surrender  is  authorized  by  some  statute,  or  is 
afterwards  accepted  or  ratified  by  the  state ;  **  and  especially  is  this 


§7  United  States.  Fish  v.  Nebraska 
City  Barb- Wire  Pence  Co.,  25  Fed.  795. 

Alabama.  Merchants'  &  Planters' 
Line  v.  Waganer,  71  Ala.  581. 

California.  People  v.  CoUege  of 
California,  38  Cal.  160. 

Louisiana,  See  Pringle  v.  Eltring- 
ham  Const.  Co.,  49  La.  Ann.  301,  21 
So.  515. 

Missouri     Moore  v.  Whitcomb,  48 

Mo.  543. 

Pennsylvania*  Lauman  v.  Lebanon 
Valley  E.  Co.,  30  Pa.  St.  42,  72  Am. 
Dec.  685. 

In  a  Georgia  ease  it  was  held  that 
where  a  building  and  loan  association 
sold  out  and  assigned  in  writing  all  its 
claims  for  unpaid  loans,  thereby  real- 
izing a  fund  sufficient  to  raise  the 
value  of  its  stock  to  the  maximum 
fixed  by  the  constitution  and  by-laws, 
and  with  such  fund  and  other  assets 
paid  off  and  satisfied  all  its  stock- 
holders, and  entirely  ceased  to  trans- 
act business,  it  was  virtually  dis- 
solved, and  was  incapable  of  further 
prosecuting  a  pending  action  founded 
upon  a  bond  so  transferred  and  as- 
signed after  the  action  was  brought. 


Van  Pelt  v.  Home  Building  &  Loan 
Ass  'n,  87  Ga.  370,  13  S.  E.  574. 

Win  support  of  this  rule,  see  the 
following  cases: 

United  States.  Mumma  v.  Potomac 
Co.,  8  Pet.  281,  8  L.  Ed.  945j  Taylor  v. 
Holmes,  14  Fed.  498. 

Connecticut.  Evarte  v.  Killingworth 
Mfg.  Co.,  20  Conn.  448;  Enfield  Toll 
Bridge  Co.  v.  Connecticut  River  Qo.f 
7  Conn.  29,  45. 

Georgia.  Mechanics'  Bank  v.  Heard, 
37  Ga.  401.  See  also  White  v.  Davis, 
134  Ga.  274,  67  S.  E.  716. 

Louisiana.  Onrien  v.  Santini,  16  La. 
Ann.  27. 

Massachusetts,  Riddle  v.  Proprie- 
tors of  Locks  and  Canals  on  Merri- 
mack River,  7  Mass.  169,  5  Am.  Dec. 
35;  Boston  Glass  Manufactory  v. 
Langdon,  24  Pick.  49,  35  Am.  Dec. 
292;  Revere  v.  Boston  Copper  Co,,  15 
Pick.  351. 

Michigan.  Town  v.  Bank  of  River 
Raisin,  2  Dougl.  530. 

Mississippi.  Campbell  v.  Mississippi 
Union  Bank,  6  How.  68L 

New  York.  People  v.  Ballard,  134 
N.  Y.  269,  17  L.  R.  A.  737,  32  N.  E. 
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true  in  regard  to  public  service  corporations  such  as  railroads.89 

The  error  in  assuming  or  holding  in  some  of  the  cases  that  a  corpo- 
ration may  be  voluntarily  dissolved  without  authority  from  the  state 
has  resulted  to  a  great  extent,  no  doubt,  from  failure  to  distinguish 
the  dissolution  of  a  corporation  from  the  mere  disposal  of  its  prop- 
erty and  cessation  of  business.  In  the  law,  they  are  very  different, 
and  to  say  that  a  corporation  may  dispose  of  all  its  property  and 
cease  to  do  business  does  not  at  all  imply  that  it  may  dissolve,  and 
thereby  cease  to  exist.  As  stated  in  another  chapter,  a  purely  private 
corporation,  owing  no  special  duties  to  the  public,  may  dispose  of  all 
its  property,  divide  the  proceeds  among  its  stockholders,  and  cease 
to  do  the  business  for  which  it  was  organized,  at  least  where  the 
exigencies  of  the  business  require  it,  if  its  creditors  are  not  prejudiced 
thereby.60  This,  however,  does  not  dissolve  the  corporation  in  contem- 
plation  of  the  law,  for  it  is  well  settled  that  it  may  exist  without 


54;  Borke  v.  Thomas,  56  N.  T.  559; 
McLaren  v.  Pennington,  1  Paige  107. 

Oklahoma.  Topeka  Paper  Co.  v. 
Oklahoma  Pub.  Co.,  7  Okla.  220,  54 
Pac.  455. 

Bhode  Island.  Wilson  v.  Proprie- 
tors of  Central  Bridge,  9  B.  I.  590. 

Tennessee.  La  Grange  &  M.  B.  Co. 
v.  Bainey,  7  Cold.  420;  Norris  v.  Town 
of  Smithville,  1  Swan  164. 

Wisconsin.  Attorney  General  v. 
Superior  &  St.  C.  B.  Co.,  93  Wis.  604, 
67  N.  W.  113S. 

Compare  Slee  ▼.  Bloom,  5  Johns. 
Ch.  (N.  Y.)  366,  19  Johns.  456. 

"Charters,'9  said  Judge  Morton  in 
a  leading  Massachusetts  ease,  "are  in 
many  respects  compacts  between  the 
government  and  the  corporators.  And 
as  the  former  cannot  deprive  the  lat- 
ter of  their  franchises  in  violation  of 
the  compact,  so  the  latter  cannot  put 
an  end  to  the  compact  without  the 
consent  of  the  former.  It  is  equally 
obligatory  on  both  parties.  The  sur- 
render of  a  charter  can  only  be  made 
by  some  formal  solemn  act  of  the  cor- 
poration; and  will  be  of  no  avail  until 
accepted  by  the  government.  There 
must  be  the  same  agreement  of  the 


parties  to  dissolve,  that  there  was  to 
form  the  compact.  It  is  the  accept- 
ance whieh  gives  efficacy  to  the  sur- 
render. The  dissolution  of  a  corpora- 
tion, it  is  said,  extinguishes  all  its 
debts.  The  power  of  dissolving  itself 
by  its  own  act,  would  be  a  dangerous 
power,  and  one  which  cannot  be  sup- 
posed to  exist.'1  Boston  Glass  Manu- 
factory v.  Langdon,  24  Pick.  (Mass.) 
49,  35  Am.  Dec.  292.  This  language 
was  with  reference  to  a  purely  private 
manufacturing  corporation. 

"There  is  some  authority  for  the 
rule  that  the  stockholders  of  a  private 
corporation  may  surrender  the  charter 
without  the  consent  of  the  state,  but 
the  eases  are  not  well  considered  and 
are  unsound  in  principle."  Beyer  v. 
Woolpert,  99  Minn.  475,  109  N.  W. 
1116. 

Power  conferred  on  a  court  to  grant 
charters  to  private  companies  does  not 
include  power  to  accept  the  surrender 
of  such  charters.  White  v.  Davis,  134 
Ga.  274,  67  S.  E.  716. 

*•  Attorney  General  v.  Superior  & 
St.  C.  B.  Co.,  93  Wis.  604,  610,  67  N. 
W.  1138. 

<0  See  §  1207,  and  §  5406,  supra. 
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property  and  without  doing  business.61  It  could  still  sue  and  be  sued, 
if  the  occasion  for  suit  should  arise,68  and  the  state  could  institute 
proceedings  to  forfeit  its  charter.68  And,  in  the  absence  of  such  pro- 
ceedings, there  is  no  principle  of  law  which  would  prevent  it  from 
again  acquiring  property  and  resuming  business.6*  Obviously,  this  is 
altogether  inconsistent  with  a  "dissolution/'  in  the  legal  sense.  As 
has  been  said  by  Mr.  Morawetz,  "a  corporation  may  be  dissolved  de 
facto  before  its,  legal  right  to  exist  has  expired,  and  before  it  is  dis- 
solved de  jure. "  •*  In  accordance  with  this  view,  it  has  been  held  that 
all  the  stockholders  in  a  corporation  may,  by  mutual  agreement,  cancel 
their  shares,  wind  up  the  business  of  the  corporation,  and  distribute 
its  property,  and  thus  cease  longer  to  exist  as  a  corporation  in  fact; 
but  if  the  surrender  of  their  charter  is  not  accepted  or  authorized 
by  the  state,  the  corporation  still  exists  in  contemplation  of  the  law, 
and  may  sue  and  be  sued  in  the  courts.66 

In  the  absence  of  statutory  provision  therefor,  a  corporation  is  not 
dissolved  by  the  vote  of  its  members  to  dissolve  it  and  close  its  con- 
cerns, followed  by  a  transfer  of  all  its  property  to  trustees  and  by 
notice  to  the  executive  department  of  the  government  that  it  claims 
no  further  interest  in  its  charter.67 

§  5460.  —  Nonuser  of  franchises  as  raising  presumption  of  accept- 
ance of  surrender,-  Failure  of  a  corporation  to  elect  officers  or  to 
exercise  the  powers  conferred  upon  it  by  its  charter  may  be  ground 
for  proceedings  by  the  state  to  forfeit  its  charter  for  nonuser,66  but 
it  does  not  of  itself,  and  in  the  absence  of  such  proceedings  and  a 
judgment  of  forfeiture,  result  in  a  dissolution  of  the  corporation, 
where  there  is  in  fact  no  surrender  of  its  charter  and  acceptance  of 
the  surrender  by  the  state.69  Nonuser  of  its  franchises  by  a  corpora- 
tion, however,  if  it  is  continued  for  a  long  time,  will  raise  a  presump- 
tion that  there  has  been  such  a  surrender,  and  that  it  has  been  au- 
thorized or  accepted  by  the  state.70 

61  See  §5502  et  seq.,  infra.  Y.  559;  Boston  Glass  Manufactory  v. 

68  Muscatine     Western    B.     Co.    v.  Langdon,  24  Pick.  (Mass.)  49,  35  Am. 

Horton,    38    Iowa    33;    Boston    Glass  Dec.  292;  Hollingshead  v.  Woodward, 

Manufactory    v.    Langdon,    24    Pick.  35  Hun    (N.  Y.)   410;   Allen  v.  New 

(Mass.)  49,  35  Am.  Dec.  292.  Jersey  Southern  B.  Co.,  49  How.  Pr. 

68  See  §  5502  et  seq.,  infra.  (N.  Y.)  14. 

64  For  this  reason,  the  case  of  Mer-  67  Severe  v.  Boston  Copper  Co.,  15 

chants9  k  Planters'  Line  v.  Waganer,  Pick.  (Mass.)  351. 

71  Ala.  581,  was  wrongly  decided.  66  See  §  5502,  infra. 

66  2  Morawetz,  Corp.  §  962.  69  See  §  5432,  supra. 

66Evarts  v.  Killingworth  Mfg.  Co.,  70  Hartford  Bridge  Co.  v.  Town  of 

20  Conn.  448;  Borke  v.  Thomas,  56  N.  East  Hartford,  16  Conn.  149;  State  v. 
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§  5461.  Who  may  dissolve  or  surrender  charter  independently  of 
statute — Directors.  Unless  otherwise  provided  by  statute,  the  sur- 
render of  the  charter  of  a  corporation  is  not  within  the  authority  of 
the  directors  or  managing  officers.    It  must  be  by  the  stockholders.71 


§5462.  — Majority  stockholders.  The  question  whether  a  ma- 
jority of  the  stockholders  may  dissolve  a  corporation,  where  not  gov- 
erned by  statute,  is  of  no  importance  in  most  of  the  states  because 
statutes  have  been  enacted  in  nearly  all  the  states  fixing  the  procedure 
for  voluntary  dissolution  and  authorizing  a  dissolution  on  a  vote  of 
a  majority,  two-thirds,  three-quarters  or  other  fixed  per  cent  of  the 
stock.78  However,  in  some  states  there  are  no  such  statutes,  and 
hence  it  is  necessary  to  determine  the  governing  rule  independently 
of  statute,  conceding  that  the  power  of  the  stockholders  to  dissolve 
exists  where  all  the  stockholders  consent  thereto.  There  has  been 
some  conflict  of  opinion  as  to  this  question  whether  a  majority  of  the 
stockholders  may  dissolve  the  corporation  against  the  wishes  of  mi- 
nority stockholders.  That  a  majority  may  sell  or  dispose  of  all  the 
corporate  property,  so  as  to  practically  cause  a  dissolution,  where 
they  act  in  good  faith  and  the  exigencies  of  the  business  require  it, 
is  well  settled,78  although  it  is  generally  held  that  the  majority  has 
no  such  power  to  sell  where  the  sale  is  not  required  by  the  exigencies 


Trustees  of  Vincennes  University,  5 
Ind.  77;  Strickland  v.  Pritchard,  37  Vt. 
324;  Brandon  Iron  Co.  v.  Gleason,  24 
Vt.  228;  Combes  v.  Keyes,  89  Wis. 
297,  27  L.  R.  A.  369,  46  Am.  St.  Rep. 
839,  62  N.  W.  89. 

Where  a  railroad  company  had  been 
divested  by  judicial  sale  of  all  its 
property,  and  for  twenty-six  years  had 
neither  owned  property  nor  done  busi- 
ness in  the  state,  nor  elected  officers 
or  kept  any  officer  therein,  it  was  held 
that  a  surrender  of  its  charter  and  ac- 
ceptance by  the  state  would  be  pre- 
sumed. Combes  v.  Keyes,  89  Wis.  297, 
27  L.  R.  A.  369,  46  Am.  St.  Rep.  839, 
62  N.  W.  89. 

The  question,  however,  whether  a 
corporation  has  abandoned  its  fran- 
chise is  one  of  intention,  and  there- 
fore an  abandonment  is  not  conclu- 
sively shown  by  nonuser,  even  for  a 
long  time.     Taylor  v.  Holmes,  14  Fed. 


498;  Raritan  Water  Power  Co.  v. 
Veghte,  21  N.  J.  Eq.  463. 

The  presumption  of  the  dissolution 
of  a  corporation  arising  from  nonuser 
of  its  franchises  for  a  long  period  of 
time  is  rebutted  by  recent  acts  of  the 
legislature  recognizing  its  existence  as 
continuing.  State  v.  Trustees  of  Vin- 
cennes University,  5  Ind.  77. 

"No  specified  time  has  been  indi- 
cated as  sufficient  for  that  purpose  in 
any  case  to  which  we  have  been  re- 
ferred." Attorney  General  v.  Super- 
ior &  St.  C.  R.  Co.,  93  Wis.  604,  612, 
67  N.  W.  1138. 

71  Jones  v.  Bank  of  Leadville,  10 
Colo.  464,  17  Pac.  272.  And  see  Bank 
Commissioners  v.  Bank  of  Brest,  Har. 
Ch.  (Mich.)  106;  Smith  v.  Smith,  3 
Dessaus.  (S.  C.)  557. 

78  See  §§5453-5463,  infra. 

78  See  §  1207,  and  §  5438,  supra. 
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of  the  business.74  Now  such  a  sale  is  not,  legally,  a  dissolution,75 
but  nevertheless  the  rule  regulating  such  sales  is  at  least  of  great 
argumentative  value  in  determining  the  rule  governing  the  power 
of  a  majority  to  dissolve,  concerning  which  the  courts  have  differed.78 
The  better  rule  seems  to  be  that  a  majority,  if  they  act  in  good  faith, 
may  obtain  a  dissolution  of  the  corporation,  where  the  matter  is  not 
regulated  by  statute,77  at  least  where  the  corporation  cannot  continue 
as  a  going  concern  because  its  purposes  cannot  be  accomplished  or 
because  of  the  exigencies  of  the  business,78  provided  the  corporation  m 
is  not  a  quasi  public  one,79  or  a  charitable  or  religious  corporation.80 
Especially  can  a  majority  dissolve  where  the  corporation  has  not 


7*  See  §1208,  supra. 
7ft  See  §  5438,  supra. 

76  However,  there  is  this  distinc- 
tion. In  the  case  of  a  mere  sale  of  the 
property,  the  corporation  is  not  dis- 
solved, and  the  question  is  merely  one 
as  to  the  fiduciary  relationship  exist- 
ing between  majority  and  minority 
stockholders,  while  in  the  case  of  dis- 
solution there  is  the  further  element 
of  an  express  or  implied  agreement 
on  the  part  of  the  corporation  to  con- 
tinue in  existence  for  the  term  of  its 
corporate  life. 

77  United  States.  Geddes  v.  Ana- 
conda Copper  Min.  Co.,  245  Fed.  225, 
243. 

Alabama.  See  Merchants'  &  Plant- 
ers' Line  v.  Waganer,  71  Ala.  581. 
But  see  dicta  in  Mobile  &  O.  B.  Co.  v. 
State,  29  Ala.  573,  587. 

Louisiana.  Pringle  v.  Eltringham 
Const.  Co.,  49  La.  Ann.  301,  21  So. 
515. 

Missouri.  See  Tanner  v.  Lindell  R. 
Co.,  180  Mo.  1,  103  Am.  St.  Bep.  534, 
79  S.  W.  155. 

New  Hampshire.  Bowditch  v.  Jack- 
son Co.,  76  N.  H.  351,  L.  B.  A.  1917 
A  1174,  Ann.  Cas.  1913  A  366,  82  Atl. 
1014. 

Rhode  Island.  Wilson  v.  Proprietors 
of  Central  Bridge,  9  B.  I.  590. 

Washington.  Bergman  Clay  Mfg. 
Co.  v.  Bergman,  73  Wash.  144, 131  Pac. 
485. 


A  majority  of  the  stockholders  of  a 
corporation  may  abandon  the  enter- 
prise, sell  out  the  property  of  the  cor- 
poration, and  surrender  the  charter 
or  dissolve  under  legislative  authority, 
if  no  time  is  specified  in  the  charter 
for  continuance  of  the  enterprise,  pro- 
vided the  enterprise  can  no  longer  be 
continued  profitably.  Black  v.  Dela- 
ware &  B.  Canal  Co.,  22  N.  J.  Eq.  130. 

A  majority  of  the  members  of  a 
temperance  society  incorporated  mere- 
ly for  the  moral  benefit  of  its  mem- 
bers with  no  obligation  to  do  propa- 
ganda work  may  obtain  its  dissolution 
against  the  objection  of  a  small  minor- 
ity, where  a  good  cause  exists.  Idan 
Litto  Temperance  Society  v.  Isakson, 
219  Mass.  95,  106  N.  E.  581. 

78  Wilson  v.  Proprietors  of  Central 
Bridge,  9  B.  I.  590. 

For  able  argument  in  behalf  of  rule 
laid  down  that  majority  may  dissolve 
even  where  company  is  a  prosperous 
going  concern,  see  Bowditch  v.  Jack- 
son Co.,  76  N.  H.  351,  Ann.  Cas.  1913 
A  366,  82  Atl.  1014. 

79Treadwell  v.  Salisbury  Mfg.  Co., 
7  Gray  (Mass.)  393,  66  Am.  Dec.  490; 
State  v.  Chilhowee  Woolen  Mills,  115 
Tenn.  266,  2  L.  B.  A.  (N.  S.)  493,  112 
Am.  St.  Bep.  825,  89  S.  W.  741. 

BOTreadwell  v  Salisbury  Mfg.  Co., 
7  Gray  (Mass.)  393,  66  Am.  Dec.  490. 
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commenced  to  do  business,  has  bought  no  property  nor  incurred  any 
liabilities,  there  is  no  fraud  or  bad  faith,  and  an  old  corporation 
which  sought  to  prevent  the  new  company  going  into  business  as  a 
rival  offers  the  same  terms  to  the  minority  as  to  the  majority  stock- 
holders.81 

However,  there  is  some  authority,  mostly  dicta,  or  where  a  ques- 
tion of  bad  faith  was  involved,  to  the  contrary,  holding  that  a 
majority  cannot  dissolve  a  corporation  against  the  wishes  of  minority 
stockholders.8*  Some  decisions  denying  the  power  of  the  majority  to 
dissolve  have  been  based  on  language  in  the  charter  that  the  corpora- 
tion "shall  continue"  in  operation  a  certain  number  of  years  unless 
certain  conditions  should  occur.88 

In  some  states  there  is  a  statutory  provision  that  no  corporation  can 
be  dissolved  prior  to  the  period  fixed  in  the  articles  of  association  or 
incorporation  except  by  unanimous  consent  of  the  stockholders,  un- 
less a  different  rule  has  been  adopted  in  the  articles.84 


§  5453.  Statutory  regulations— In  general.  The  power  to  volun- 
tarily dissolve  a  corporation  is  generally  regulated  by  comprehensive 
statutes  going  into  details.88    Such  a  statute,  of  course,  is  equivalent 


81  State  v.  Chilhowee  Woolen  Mills, 
115  Tenn.  266,  2  L.  R.  A.  (N.  S.) 
493,  112  Am.  St.  Rep.  825,  89  S.  W. 
741. 

88  New  Orleans,  J.  &  G.  N.  R.  Go.  v. 
Harris,  27  Miss.  517;  In  re  Importers' 
&  Grocers'  Exchange,  18  N.  Y.  St. 
Bep.  175,  2  N.  Y.  Supp.  257;  Theis  v. 
Spokane  Falls  Gas  Light  Co.,  34 
Wash.  23,  74  Pac.  1004. 

The  rule  that  a  majority  of  the 
stockholders  cannot  dissolve  a  cor- 
poration does  not  preclude  a  sale  of 
all  the  corporate  property  pursuant 
to  a  vote  of  a  majority  of  the  stock- 
holders. Beidenkopf  v.  Des  Moines 
Life  Ins.  Co.,  160  Iowa  629,  46  L.  B. 
A.  (N.  S.)  290,  142  N.  W.  434. 

83  Barton  v.  Enterprise  Loan  & 
Building  Ass'n,  114  Ind.  226,  5  Am. 
St.  Bep.  608,  16  N.  E.  486. 

84  Such  a  provision  applies  to  disso- 
lution only.  It  does  not  prohibit  a 
sale  of  the  property  of  a  corporation, 
or  a  suspension   of  its  business,   for 


this  does  not  dissolve  the  corporation. 
Price  v.  Holcomb,  89  Iowa  123,  56  N. 
W.  407. 

86Luehrmann  v.  Lincoln  Trust  & 
Title  Co.  (Mo.),  192  &  W.  1026. 

North  Carolina  statute,  see  White 
v.  Kincaid,  149  N.  C.  415,  23  L.  B.  A. 
(N.  S.)  1177,  128  Am.  St.  Bep.  663, 
63  S.  E..  109. 

A  statute  may  provide,  for  illustra- 
tion, that  any  corporation  organized 
thereunder  "may,  by  the  consent  in 
writing  of  the  majority  of  its  shares 
of  stock,  unless  otherwise  provided 
in  the  articles  of  incorporation  or 
amendments  thereto,  close  its  busi- 
ness, and  wind  up  its  affairs."  United 
States  Building  &  Loan  Ass'n's  As- 
signee v.  Beed,  110  Ky.  874,  62  S.  W. 
1020.  See  also  as  referring  to  a  stat- 
ute having  a  largely  similar  provi- 
sion, Metcalf  v.  American  School  Fur- 
niture Co.,  122  Fed.  115. 

An  action  by  stockholders  to  pro- 
cure a  voluntary  dissolution  is  author- 
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to  acceptance  by  the  legislature  of  the  surrender  of  a  charter;  but 
the  winding  up  and  dissolution,  to  be  effectual,  must  be  in  compliance 
with  the  terms  of  the  statute.86 

§  5454*  —  Particular  corporations  included  within  statute.  Stat- 
utes relating  to  voluntary  dissolutions  sometimes  are  made  applicable 
to  all  corporations,  and  sometimes  special  statutes  govern  special 
classes  of  corporations,  or  the  general  statute  does  not  apply  to  cer- 


ized  by  a  statute  providing  for  a  dis- 
solution, on  the  ground,  among  others, 
of  doing  "acta  which  amount  to  a 
surrender"  of  the  rights  and  priv- 
ileges of  a  corporation.  State  v.  Chil- 
howee  Woolen  Mills  Co.,  115  Tenn. 
266,  271,  2  L.  R.  A.  (N.  S.)  493,  112 
Am.  St.  Rep.  825,  89  S.  W.  741. 

A  committee  appointed  by  the 
stockholders  of  a  corporation  to  ef- 
fect a  dissolution  of  the  corporation, 
pay  its  debts,  sell  its  property,  and 
distribute  the  proceeds  among  the 
stockholders,  has  no  authority  to  dis- 
tribute such  proceeds  until  dissolution, 
as  provided  by  law,  with  an  exhibi- 
tion of  accounts,  and  an  opportunity 
for  creditors  to  present  their  claims. 
In  re  Lincoln  Market  Co.,  190  Pa.  St. 
124,  42  Atl.  538. 

A  committee  appointed  by  stock- 
holders of  a  company  to  effect  a  dis- 
solution of  the  company,  exchange  its 
property  for  stock  in  another  com- 
pany, which  has  a  mere  speculative 
value,  and  to  distribute  the  stock,  or 
the  proceeds  thereof,  is  not  liable  to 
the  stockholders  for  mere  error  of 
judgment  in  holding  the  stock  until  it 
depreciates  in  value.  In  re  Lincoln 
Market  Co.,  190  Pa.  St.  124,  42  Atl. 
538. 

Where  it  appeared  that  the  stock- 
holders of  a  corporation  voted  to  di- 
vide its  assets,  and  its  dividend  book 
showed  such  division  in  pursuance  of  a 
vote  of  the  directors,  signed  by  all 
the  stockholders  except  one,  and  the 
stockholders'  receipts  for  the  divi- 
dend provided  that,  in  case  any  claims 


should  run  against  the  company  which 
its  remaining  assets  should  be  in- 
sufficient to  meet,  each  stockholder 
would  pay  his  portion  of  the  de- 
ficiency, it  was  held  that  this  showed 
that  the  corporation  was  winding  up 
its  affairs,  as  permitted  by  the  Maine 
statutes,  and  not  merely  making  a 
dividend  from  annual  earnings.  Buck 
v.  Merchants'  Mut.  Marine  Ins.  Co., 
68  Me.  532. 

Statutes  sometimes  provide  that  a 
corporation  may  be  voluntarily  dis- 
solved in  accordance  with  the  pro- 
visions of  its  articles  of  incorporation. 
Rossing  v.  State  Bank  of  Bode, 
—  Iowa  — ,  165  N.  W.  254. 

In  England,  a  winding  up  in  con- 
nection with  a  reorganization  is  pro- 
vided for  by  statute.  See  Bank  of 
China,  Japan  and  The  Straits  v. 
Morse,  168  N.  Y.  458,  56  L.  R.  A.  139, 
85  Am.  St.  Rep.  676,  61  N.  E.  774. 

•8  Economy  Building  &  Loan  Ass'n 
v.  Paris  Ice  Mfg.  Co.,  113  Ky.  246, 
24  Ky.  L.  Rep.  107,  68  S.  W.  21. 
In  re  Pyrolusite  Manganese  Co.,  29 
Hun  (N.  Y.)  429;  In  re  French  Mfg. 
Co.,  12  Hun  (N.  Y.)  488;  Lake  Ontario 
Nat.  Bank  v.  Onondaga  County  Bank, 
7  Hun  (N.  Y.)  549;  Com.  v.  Slifer, 
53  Pa.  St.  71;  In  re  Marietta  Building 
&  Loan  Ass'n,  10  Lane.  Bar  (Pa.)  37; 
Riddell  v.  Harmony  Fire  Co.,  28  Leg. 
Int.  (Pa.)  356;  Henry  Mercantile  Co. 
v.  Georgetown  &  W.  R.  Co.,  104  S.  C. 
478,  89  S.  E.  480. 

In  order  to  confer  jurisdiction  upon 
a  court  to  order  dissolution  at  the  in- 
stance of  the  company,  the  statutory 
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tain  classes  of  corporations.87  Statutes  providing  for  voluntary  dis- 
solution sometimes  expressly  except  from  their  operation  public  serv- 
ice corporations.88  So  statutes  authorizing  voluntary  dissolution  are 
sometimes  held  not  applicable  to  railroad  companies,  although  on 
their  face  applicable  to  "any  corporation/'  and  it  seems  that  the 
court  will  incline  to  such  a  construction  if  possible  because  of  the 
duties  such  a  company  owes  to  the  public.89  There  is  no  good  reason, 
however,  why  statutes  authorizing  a  voluntary  dissolution  should  not 
be  held  to  apply  to  public  service  corporations  where  not  contrary 
to  the  terms  of  the  statute.90 


requirements  must  be  complied  with, 
such  as  a  vote  of  the  required  per  cent 
of  the  stockholders,  the  signature  of 
a  majority  of  the  directors,  or  the  like. 
In  re  Dissolution  of  Packer  City  Tire 
&  Rubber  Co.,  39  S.  D.  48,  162  N.  W. 
897. 

By-laws  fixing  a  method  of  dissolu- 
tion are  generally  held  not  exclusive. 
See  Idan  Litto  Temperance  Society 
v.  Isakson,  219  Mass.  95,  106  N.  E. 
581, 

Such  proceedings  can  be  maintained 
only  when  the  circumstances  specified 
in  the  statute  exist,  and,  to  sustain  a 
decree  of  dissolution  in  such  proceed- 
ings, the  facts  essential  to  the  exercise 
of  jurisdiction  must  appear  upon  the 
record  of  the  court.  In  re  Pensacola 
Lumber  Co.,  8  Ben.  171,  Fed.  Cas.  No. 
10,959.  See  In  re  Mart,  22  Abb.  N. 
Cas.  (N.  Y.)  227;  In  re  Marietta 
Building  &  Loan  Ass'n,  10  Lane.  Bar 
(Pa.)  37. 

As  to  the  powers  of  the  court  in 
such  proceedings,  see  In  re  Bing- 
hampton  General  Elec.  Co.,  143  N.  Y. 
261,  38  N.  E.  297;  In  re  French  Mfg. 
Co.,  12  Hun  (N.  Y.)  488. 

87  In  Massachusetts,  a  temperance 
society  may  be  voluntarily  dissolved 
under  the  general  statute  as  well  as 
under  the  special  statute  relating  to 
nonstock  corporations.  Idan  Litto 
Temperance  Society  v.  Isakson,  219 
Mass.  95,  106  N.  E.  581. 

Separate  statutes  often  govern 
banking  corporations  so  far  as  volun- 


tary dissolutions  are  concerned.  First 
State  Bank  of  Idabel  v.  Bank  of 
Braggs,  43  Okla.  342,  142  Pac.  1183. 
The  stockholders,  and  not  the  direc- 
tors, of  a  bank,  are  to  decide  upon 
whether  the  company  is  to  be  dis- 
solved, under  the  New  York  Banking 
Law.  Assets  Realization  Co.  v. 
Howard,  70  N.  Y.  Misc.  651,  127  N.  Y. 
Supp.  798. 

In  New  York,  it  is  held  that  after 
the  superintendent  of  banks  has  taken 
possession  of  the  assets  of  an  in- 
solvent banking  corporation  with  the 
intention  of  having  an  action  brought 
by  the  attorney  general  to  dissolve  it, 
the  directors  cannot  anticipate  such 
action  on  the  part  of  the  state  by  in- 
stituting a  proceeding  for  voluntary 
dissolution.  In  re  Murray  Hill  Bank, 
153  N.  Y.  199,  47  N.  E.  298,  aff  'g  14 
N.  Y.  App.  Div.  318,  43  N.  Y.  Supp. 
836,  and  overruling  9  N.  Y.  App.  Div. 
546,  41  N.  Y.  Supp.  914. 

M  Webster  v.  Susquehanna  Pole 
Line  Co.,  112  Md.  416,  21  Ann.  Cas. 
357,  76  Atl.  254. 

WFreeo  Valley  B.  Co.  v.  Hodges, 
105  Ark.  314, 151  S.  W.  281. 

Statutes  providing  that  corporations 
may  surrender  their  charters  by  a  reso- 
lution, on  filing  a  certified  copy  of 
the  resolution  with  the  secretary  of 
state  and  the  county  clerk,  held  not 
applicable  to  railroad  companies. 
Freeo  Valley  R.  Co.  v.  Hodges,  105 
Ark.  314,  151  S.  W.  281. 

90  Jeffries  v.  Com.,  121  Va,  425,  93 
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The  federal  statutes  provide  that  national  banks  may  go  into  liqui- 
dation and  be  closed  by  the  vote  of  shareholders  owning  two-thirds  of 
the  stock.91  The  appointment  of  a  liquidating  committee  in  connec- 
tion therewith  does  not  displace  the  authority  of  the  directors,9*  and 
such  committee  has  no  power  to  authorize,  contrary  to  the  wishes  of 
the  directors,  a  suit  in  the  name  of  the  bank.98 

§  6466.  —  Statute  as  equivalent  to  consent  to  surrender  of  char- 
ter. When  a  statute  authorizes  the  surrender  of  its  franchises  by 
a  corporation,  and  proceedings  to  be  had  for  the  winding  up  of  its 
affairs,  such  surrender  and  proceedings  are  effectual  to  dissolve  the 
corporation,  without  any  acceptance  of  the  surrender  by  the  state.9* 

§  6466.  —  Necessity  for  resort  to  court.  These  statutes  vary  in 
the  different  states.  In  some  states  the  dissolution  may  be  effected  by 
the  action  of  the  stockholders  alone.  In  others  it  may  be  effected 
by  an  application  to  and  order  of  some  court,  or  by  a  bill  in  equity, 
or  suit  under  the  code,  etc.,  in  which  the  court  makes  an  order  or 
decree  of  dissolution,  if  satisfied  that  it  is  to  the  interest  of  the  stock- 
holders, and  that  it  will  not  prejudice  the  interests  of  the  public.99 
Under  some  statutes,  there  can  be  no  voluntary  dissolution  without 
application  to  a  court  and  a  judgment  or  decree  ordering  the  disso- 
lution.96 In  New  York,  resort  to  a  court  is  unnecessary  under  one  of 
the  two  statutes  relating  to  voluntary  dissolution ; •*  and  statutes  in 


S.  E.  701;  Moore  v.  Lewiaburg  ft  B. 
E.  B.  Co.,  80  W.  Va.  653,  03  S.  E.  762. 

At  least,  they  may  dissolve  if  the 
business  cannot  be  operated  except  at 
a  loss.  Moore  v.  Lewisburg  ft  B.  E. 
B.  Co.,  80  W.  Va.  653,  93  S.  E.  762. 

Whether  a  public  service  corpora- 
tion violates  any  of  the  provisions  of 
its  franchises,  in  attempting  to  dis- 
solve and  discontinue  business,  is  a 
question  which  cannot  be  raised  by  a 
stockholder  but  only  by  the  state. 
Moore  v.  Lewisburg  ft  B.  E.  B.  Co., 
80  W.  Va.  653,  93  S.  E.  762. 

•1 U.  S.  Bev.  St.  §  5220,  5  Fed.  Stat. 
Ann.  166;  Watkins  v.  National  Bank 
of  Lawrence,  51  Kan.  254,  32  Pac. 
914;  Farmers'  Nat.  Bank  of  Durant  v. 
Suther,  28  Okla.  806,  116  Pac.  173; 
Green  v.  Bennett    (Tex.  Civ.   App.), 


110  S.  W.  108;  Muir  v.  Citizens'  Nat. 
Bank,  39  Wash.  57,  80  Pac.  1007. 

WPlanten  v.  Nat.  Nassau  Bank,  93 
N.  T.  Misc.  344,  157  N.  Y.  Supp.  31. 

WPlanten  v.  Nat.  Nassau  Bank,  93 
N.  Y.  Misc.  344,  157  N.  Y.  Supp.  31. 

94  Wilson  v.  Proprietors  of  Central 
Bridge,  9  B.  I.  590.  See  also  §  5450, 
supra. 

9*  As  to  such  statutes  in  particular 
states,  see  Trisconi  v.  Winship,  43  La. 
Ann.  45,  26  Am.  St.  Bep.  175,  9  So. 
29;  In  re  Niagara  Ins.  Co.,  1  Paige 
(N.  Y.)  258;  Com.  v.  Slifer,  53  Pa. 
St.  71. 

96  Simms  v.  Bialy  Hardware  ft  Sup- 
ply Co.,  187  Mich.  375,  153  N.  W.  821; 
.Luehrmann  v.  Lincoln  Trust  ft  Title 
Co.  (Mo.),  192  S.  W.  1026. 

97  General    Corp.    Law,   §  221,   and 
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some  of  the  other  states  provide  for  a  voluntary  dissolution  without 
any  court  proceedings.98 

Where  the  consent  of  the  stockholders  to  a  dissolution  is  filed  with 
the  public  service  commission,  and  by  statute  the  commission  is  then 
required  to  issue  a  certificate  of  dissolution,  it  is  held  in  Virginia 
that  the  duty  to  issue  such  certificate  is  not  affected  by  the  fact  that 
after  the  filing  of  the  consent  a  court  appointed  a  receiver,  especially 
since  a  receivership  is  consistent  with  a  dissolution.9* 

§  5457.  —  Grounds  for  granting1  or  refusing  dissolution.  Some  of 
the  statutes  enumerate  certain  grounds  for  a  voluntary  dissolution 
which  oftentimes  are  a  limitation  upon  the  authority  to  voluntarily 
dissolve.  Thus,  in  New  York,  dissolution  may  be  ordered  in  behalf 
of  the  company  if  the  corporate  property  is  not  sufficient  to  pay  all 
just  demands  or  to  afford  a  reasonable  security  for  those  dealing  with 
the  company,  or  if  for  any  reason  it  is  deemed  "beneficial  to  the  in- 
terests of  the  stockholders  that  the  corporation  should  be  dissolved." l 
Under  another  section  of  the  statute,  the  court,  in  a  proper  case,  is 
required  to  make  an  order  dissolving  the  corporation  if  a  dissolution 

see  Darcy  v.  Brooklyn  &  N.  T.  Ferry      poration,  and  abandoned  its  business, 


Co.,  127  N.  Y.  App.  Div.  167,  111  N. 
Y.  Supp.  514. 

A  minority  stockholder  -who  attacks 
such  a  dissolution  on  the  ground  of 
want  of  notice  as  required  by  statute 
must  state  and  show  the  facts  and  not 
merely  legal  conclusions.  Knicker- 
bocker v.  Groton  Bridge  &  Manufac- 
turing Co.,  Ill  N.  Y.  App.  Div.  145, 
97  N.  Y.  Supp.  595. 

MSee  Economy  Building  &  Loan 
Ass'n  v.  Paris  Ice  Mfg.  Co.,  113  Ky. 
246,  24  Ky.  L.  Bep.  107,  68  S.  W. 
21. 

Under  a  statute  allowing  the  stock- 
holders of  a  corporation,  by  a  major- 
ity vote  in  general  meeting,  to  resolve 
to  dissolve  the  corporation,  and  di- 
vide the  property  remaining  after 
payment  of  debts,  and  allowing  not 
less  than  one-third  in  interest  of  the 
stockholders  to  file  their  bill  for  dis- 
solution, the  stockholders  may  file  a 
bill  for  dissolution  notwithstanding 
the  directors  have  made  an  assign- 
ment of  all  the  property  of  the  cor- 


and  such  action  has  been  ratified  at  a 
general  meeting  of  the  stockholders, 
as  this  does  not  dissolve  the  corpora- 
tion. Weigand  v.  Alliance  Supply 
Co.,  44  W.  Va.  133,  28  S.  B.  803. 

W  Jeffries  v.  Com.,  121  Va.  425,  93 
S.  E.  701. 

1  General  Corp.  Law  (N.  Y.),  §  170. 

What  constitutes  insolvency,  see  In 
re  Lenox  Corporation,  57  N.  Y.  App. 
Div.  515,  68  N.  Y.  Supp.  103,  aff'd 
167  N.  Y.  623,  60  N.  E.  1115. 

In  Hitch  v.  Hawley,  132  N.  Y.  212, 
30  N.  E.  401,  it  was  held  that,  where 
it  appears  that  the  interest  of  the 
stockholders  of  a  corporation  are  so 
discordant  as  to  prevent  efficient  man- 
agement, and  that  a  large  majority 
of  its  trustees  and  members  wish  to 
wind  up  its  affairs  by  a  dissolution, 
the  fact  is  established  that  a  dissolu- 
tion will  be  for  the  interests  of  the 
stockholders,  within  the  meaning  of 
the  above  statute.  And  it  was  held, 
therefore,  that  a  corporation  organized 
under  the  law  providing  for  the  or- 
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will  not  be  "injurious  to  the  public  interests."*  Under  this  latter 
provision,  a  voluntary  dissolution  should  be  refused,  as  injurious 
to  the  public  interests,  within  the  prohibition  of  the  statute,  where 
there  is  an  action  pending  against  the  corporation  in  a  federal  court 
of  a  foreign  district  and  the  dissolution  would  prevent  any  relief  in 
behalf  of  the  party  suing.8  So  a  voluntary  dissolution  should  be  de- 
nied, it  seems,  where  the  two  factions  each  own  half  of  the  stock  so 
that  no  new  officers  can  be  elected,  although  it  is  unpleasant  to  the 
officers  to  continue  to  hold  over  with  the  knowledge  that  half  of  the 
stockholders  desire  to  make  a  change,  where  the  company  is  solvent 
and  earning  large  profits.4  So  a  voluntary  dissolution  may  be  de- 
nied, on  the  petition  of  the  directors,  where  creditors  object  and  the 
assets  are  insufficient,  and  where  the  corporation  has  at  least  an  ap- 
parent cause  of  action  against  its  officers  and  directors,  or  some  of 
them,  for  maladministration  of  its  affairs.6 

Statutes  authorizing  a  voluntary  dissolution  on  petition  of  the  man- 
aging officers  of  a  corporation  should  not  be  construed  so  as  to  per- 
mit majority  stockholders  to  force  out  minority  stockholders.6  For 
instance,  it  was  held  that,  under  the  Michigan  statute  providing  that 
the  managing  officers  of  a  corporation  may  petition  the  court  for  a 
dissolution  where  the  corporation  is  insolvent  or  where  they  "deem 
it  beneficial  to  the  stockholders  that  such  corporation  should  be  dis- 
solved," and  requiring  the  court  to  order  a  dissolution  if  it  appears 
that  the  corporation  is  insolvent  "or  that  for  any  reason  a  dissolu- 
tion thereof  will  be  beneficial  to  the  stockholders  and  not  injurious  to 
the  public  interest,"  a  dissolution  should  be  denied  where  a  corpora- 
tion is  solvent  and  prosperous  and  the  only  purpose  is  to  enable 
another  company  holding  a  majority  of  the  stock  to  acquire  the 
minority  stock  which  it  had  been  unable  to  obtain  in  the  open  market, 
notwithstanding  the  cost  of  operation  can  be  materially  reduced  if 
the  property  can  be  operated  as  a  unit  with  other  property  owned 
by  the  holding  company.7 


ganization  of  exchanges  or  boards  of 
trade  might  be  dissolved  by  the  court 
on  petition  of  a  majority  of  its  trus- 
tees and  members,  where  it  appeared 
that  it  was  doing  no  business  because 
of  the  diverse  interests  of  its  mem- 
bers, although  it  was  solvent,  and  a 
minority  of  the  trustees  and  members 
opposed  the  dissolution. 

I  General  Corp.  Law  (N.  T.),  §191. 

3  In  re  People 's  Surety  Co.  of  New 


York,  82  N.  Y.  Misc.  518,  144  N.  Y. 
8upp.  131. 

4  In  re  George  Bingler  ft  Co.,  70  N. 
Y.  Misc.  576,  127  N.  Y.  Supp.  934. 

*  In  re  Great  Northern  Trading  Co., 
168  N.  Y.  App.  Div.  536,  153  N.  Y. 
Supp.  213. 

« In  re  Paine,  —  Mich.  — ,  166  N. 
W.  1036. 

7  In  re  Paine,  —  Mich.  — -,  166  N. 
W.  1036. 
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In  Iowa,  it  is  held  that  a  majority,  where  authorized  by  statute 
to  dissolve  the  corporation,  may  do  so  without  regard  to  whether  the 
corporation  is  solvent  or  insolvent ;  *  and  the  policy  and  wisdom  of 
the  act  is  held  to  be  a  matter  of  business  judgment  rather  than  a 
question  reviewable  by  the  courts.9 

Special  statutes  exist  in  some  states,  in  regard  to  the  voluntary 
dissolution  of  savings  banks,  authorizing  such  dissolution  where  the 
managers  deem  it  " advisable."10 

Courts  may  enjoin  a  voluntary  dissolution  where  the  effect  of  the 
dissolution  would  be  to  prevent  the  corporation  from  performing  a 
continuing  contingent  contract.11  And  it  seems  that  a  voluntary 
dissolution  should  not  be  permitted  where  a  corporation,  with  the  ap- 
proval of  its  stockholders,  has  guaranteed  the  payment,  for  a  long 
period  of  years  yet  to  run,  of  the  preferred  stock  of  another  cor- 
poration, for  a  valuable  consideration,  where  the  parties  cannot  be 
put  in  statu  quo,  at  least  without  making  adequate  provision  for  the 
contingent  liability  on  the  contract  of  guaranty ;  and  this  is  undoubt- 
edly true  where  the  stockholders  have  expressly  contracted  that  no 
voluntary  dissolution  should  affect  the  guaranty.12  So  it  has  been 
held  that  where  a  corporation  is  defendant  in  a  suit  in  equity,  and 
may  be  held  liable  to  respond  pecuniarily,  it  may  be  enjoined  from 
taking  steps  to  procure  its  own  dissolution,  and  thus  defeat  the  ob- 
ject of  the  suit.18 

It  seems  that  a  progressively  continuous  diminution  in  member- 
ship, attendance  and  zeal,  due  apparently  to  the  greater  efficiency  of 
another  kindred  organization,  is  a  good  ground  for  dissolution  of  a 
temperance  society  as  against  the  objection  of  a  very  few  members.14 

The  voluntary  dissolution  of  a  corporation  to  avoid  competition 
with  a  business  rival  is  not  invalidated  by  a  statute  declaring  void 
all  arrangements  with  a  view  to  lessen  free  competition  in  the  man- 
ufacture of  raw  material.15 

A  dissolution  cannot  be  enjoined  because  of  a  preliminary  injunc- 

8  Bossing   v.   State   Bank   at  Bode,      ica,  87  N.  J.  Eq.  531,  100  Atl.  620. 

—  Iowa  — ,  165  N.  W.  254.  13  Fisk   v.    Union   Pac.    B.   Co.,   10 

9  Bossing   v.   State   Bank   of  Bode,      Blatchf.  518,  Fed.  Cas.  No.  4,830. 

—  Iowa — ,  165  N.  W.  254.  MIdan    Lit  to    Temperance    Society 

10  Barrett  v.  Bloomfield  Sav.  Inst.,  v.  Isakson,  219  Mass.  95,  106  N.  £. 
64  N.  J.  Eq.  425,  54  Atl.  543,  where      581. 

meaning   of  word   ' '  advisable ' '   con-  15  State  v.  Chilhowee  Woolen  Mills, 

sidered  at  length.  115   Tenn.   266,   2   L.   B.   A.    (N.  S.) 

11  Allen  v.  Distilling  Co.  of  Amer-  493,  112  Am.  St.  Bep.  825,  89  S.  W. 
ica,  87  N.  J.  Eq.  531,  100  Atl.  620.  741. 

1*  Allen  v.  Distilling  Co.  of  Amer- 
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tion  restraining  the  corporation  from  refusing  to  furnish  goods  to 
a  stockholder  on  the  same  terms  that  goods  are  furnished  to  other 
stockholders.16 


§  5468.  —  Effect  of  motives  of  majority  stockholders  and  rights 
of  minority  stockholders.  Where  a  statute  expressly  authorizes  a 
majority,  or  a  certain  per  cent  of  the  stock  over  one-half,  to  volun- 
tarily dissolve  the  corporation,  the  question  arises  as  to  whether  this 
power  is  absolute  as  against  minority  stockholders.  That  the  mi- 
nority may  complain  and  prevent  the  dissolution  where  it  is  illegal 
or  actually  fraudulent  as  against  the  rights  of  the  minority  is  un- 
doubted.17 But  there  remain  the  border  line  cases,  where,  while 
perhaps  there  is  no  actual  legal  fraud,  yet  the  dissolution  actually 
freezes  out  minority  stockholders  and  is  so  intended;  and  in  such 
cases  there  is  much  to  be  said  in  behalf  of  the  injured  minority.  The 
general  rule  is  that,  where  a  statute  confers  power  on  a  majority, 
or  a  certain  per  cent,  of  the  stockholders  to  dissolve,  the  right  is  ab- 
solute, so  far  as  the  motives  of  the  majority  are  concerned,  in  the 
absence  of  actual  fraud,  and  not  subject  to  judicial  review  on  behalf 
of  minority  stockholders.10  In  other  words,  where  a  voluntary  dis- 
solution is  being  effected  by  the  officers  or  majority  stockholders,  pur- 
suant to  a  statute,  it  is  only  in  rare  and  exceptional  instances  that 


16  William  B.  Biker  &  Son  Co.  v. 
United  Drug  Co.,  78  N.  J.  Eq.  319, 
79  Atl.  1044. 

17  See  infra,  this  section. 

lSWindmuller  v.  Standard  Dis- 
tilling &  Distributing  Co.,  114  Fed. 
491,  495;  William  B.  Biker  &  Son  Co. 
v.  United  Drug  Co.,  78  N,  J.  Eq.  319, 
79  Atl.  1044,  rev'd  on  other  grounds 
79  N.  J.  Eq.  580,  Ann.  Cas.  1913  A 
1190,  82  Atl.  930;  Knickerbocker  v. 
Groton  Bridge  &  Manufacturing  Co., 
Ill  N.  T.  App.  Div.  145,  97  N.  Y. 
8upp.  595.  See  also  valuable  article 
by  William  H.  Fain  in  25  Harvard 
Law  Bev.  677. 

"The  action  of  the  majority  in  the 
instant  case  being  lawful,  as  done 
with  legal  sanction  and  authority, 
th's  court  is  powerless  to  inquire  into 
and  determine  of  its  expediency  or  the 
sufficiency  of  the  motives  which 
prompted    and    dictated    it    without 


transforming  itself  into  the  corpora- 
tion and  acting  as  its  board  of  admin- 
istrators which  it  surely  cannot  do." 
Trisconi  v.  Winship,  43  La.  Ann.  45, 
99,  followed  in  Slattery  v.  Greater 
New  Orleans  Bealty  &  Development 
Co.,  128  La.  871,  55  So.  558. 

Where  a  dissolution  is  ordered  by 
the  necessary  majority  vote  of  the 
stockholders,  the  corporation  becomes 
ipso  facto  dissolved  without  regard 
to  the  motive  inducing  the  vote  and 
without  regard  to  any  fraud  in  the 
subsequent  sale  of  the  corporate  prop- 
erty. Bossing  v.  State  Bank  of  Bode, 
—  Iowa  — ,  165  N.  W.  254. 

A  voluntary  dissolution,  pursuant  to 
statute,  is  valid,  it  seems,  even  though 
the  purpose  was  to  evade  liability  to 
the  state  for  statutory  penalties. 
State  v.  Arkansas  Cotton  Oil  Co.,  116 
Ark.  74,  Ann.  Cas.  1917  A  1178,  171 
S.  W.  1192. 
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it  should  be  stayed  or  interfered  with  by  the  courts  at  the  ixistance 
of  minority  stockholders ; *•  and  it  is  generally  no  grotmd  f oar  inter- 
ference that  the  motive  prompting  the  act  is  reprehensible  or  mali- 
cious *°  or  that  the  dissolution  seems  unwise  or  improvident.11     Thus, 
a  question  has  arisen  as  to  whether  a  voluntary  dissolution,  pursuant 
to  a  statute,  by  a  majority  of  the  stockholders,  is  valid  where  tlie  pur- 
pose of  the  dissolution  was  to  enable  the  majority  stockholders  to 
acquire  the  corporate  property  and  continue  the  business  in  their 
own  interest.    In  most  of  the  decisions  on  this  point,  it  has  been  held 
that  the  minority  stockholders  cannot  complain,8*  although  there  is 
an  early  federal  case  to  the  contrary  **  and  also  some  decisions  in  the 
state  courts  upholding  a  contrary  principle.84    In  New  Jersey,  it  was 
held  that  minority  stockholders  cannot  enjoin  a  dissolution  merely 
because  the  dissolution  is  a  step  in  a  proceeding  to  reorganize  the 


19  White  v.  Kincaid,  140  N.  C.  415, 
23  L.  R.  A.  (N.  S.)  1177,  128  Am.  St. 
Rep.  663,  63  S.  E.  109.  See  also  Colby 
v.  Equitable  Trust  Co.,  124  N.  T. 
App.  Div.  262,  108  N.  Y.  Supp.  978, 
aff'd  without  opinion  191  N.  Y.  510, 
84  N.  E.  1111. 

W  White  v.  Kincaid,  149  N.  C.  415, 
23  L.  R.  A.  (N.  S.)  1177,'  128  Am.  St. 
Rep.  663,  63  S.  E.  109. 

See  also  §  5452,  supra. 

21  Windmuller  v.  Standard  Distilling 
&  Distributing  Co.,  114  Fed.  491. 

Where  directors  are  acting  in  good 
faith,  in  proceeding  to  voluntarily  dis- 
solve the  corporation  as  provided  for 
by  statute,  with  the  consent  of  the 
majority  stockholders,  minority  stock- 
holders cannot  enjoin  the  dissolution 
proceedings  notwithstanding  the  cor- 
poration is  solvent  and  the  only 
ground  for  dissolution  alleged  is  that 
it  is  inexpedient  to  continue  the  busi- 
ness. White  v.  Kincaid,  149  N.  C. 
415,  23  L.  R.  A.  (N.  S.)  1177,  128 
!Am.  St.  Rep.  663,  63  S.  E.  109. 

MWatkins  V.  National  Bank  of 
Lawrence,  51  Kan.  254,  32  Pac.  914; 
Green  v.  Bennett  (Tex.  Civ.  App.), 
110  S.  W.  108.  See  also  Slattery  v. 
Greater  New  Orleans  Realty  &  De- 
velopment Co.,  128  La.  871,  55  So.  558. 


WErvin  v.  Oregon  Ry.  &  Nav.  Co., 
27  Fed.  625. 

*4  Barrett  v.  Bloomfield  Sav.  Inst., 
64  N.  J.  Eq.  425,  54  Atl.  543,  aff  'd  66 
N.  J.  Eq.  431,  57  Atl.  1131;  Theis  v. 
Spokane  Falls  Gas  Light  Co.,  34  Wash. 
23,  74  Pac.  1004.  See  also  White  v. 
Kincaid,  149  N.  C.  415,  23  L.  R.  A. 
(N.  S.)  1177,  128  Am.  St.  Rep.  663, 
63  S.  E.  109. 

In  Washington,  in  a  well  considered 
case,  it  was  held  that  a  dissolution 
should  be  enjoined  where  the  corpora- 
tion was  prosperous  and  the  object 
was  merely  to  get  rid  of  a  stockholder 
who  had  refused  to  sell  his  stock,  the 
idea  being  to  organize  a  new  company. 
In  that  case,  the  court  said:  "The 
result  of  a  successful  practice  such  as 
is  attempted  here  will  be  that  minor- 
ity stockholders  will  always  be  at  the 
mercy  of  the  majority.  If  the  enter- 
prise fails,  they  bear  their  proportion 
of  the  losses.  If,  on  the  other  hand, 
it  succeeds,  as  soon  as  it  passes  the 
experimental  stage,  and  the  oppor- 
tunity is  presented  to  finally  reap  the 
reward  of  a  judicious  investment, 
they  are  coolly  ejected  from  the  cor- 
poration by  a  majority  of  the  stock- 
holders, who  appropriate  to  them- 
selves the  accruing  profits. ' '    Theis  v. 
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corporation,86  nor  because  the  motive  is  to  terminate  rights  given  to 
stockholders  by  a  by-law  of  the  corporation ; w  but  on  appeal  it  was 
held  that  minority  stockholders  may  enjoin  a  dissolution  by  the  major- 
ity where  the  purpose  of  the  dissolution  is  illegal,  as  where  it  was 
to  consolidate  with  and  turn  over  the  business  to  a  foreign  corpora- 
tion, there  being  no.  statute  authorizing  a  consolidation  of  a  domes- 
tic with  a  foreign  corporation.*7 

On  the  other  hand,  the  courts  should  and  will  interfere  at  the  in- 
stance of  minority  stockholders  where  the  dissolution  is  in  bad  faith 
and  violates  the  rights  of  minority  stockholders,  or  where  it  has  been 
induced  by  undue  influence  or  is  the  result  of  fraud,*8  or,  it  would 
seem,  where  the  dissolution  is  not  intended  for  the  benefit  of  the 
corporation  or  in  furtherance  of  its  interests  but  merely  to  .unjustly 
oppress  the  minority,  or  any  of  them,  and  cause  a  destruction  or  sac- 
rifice of  their  pecuniary  interests  or  holdings. 

Under  the  New  York  statute  authorizing  a  voluntary  dissolution 
where  "beneficial  to  the  interests  of  the  stockholders,' 9  the  interests 
of  the  minority  as  well  as  of  the  majority  stockholders  are  to  be  con- 
sidered; and  it  is  error  to  reject  evidence  to  show  the  pendency  of 
a  suit  by  minority  stockholders  to  obtain  relief  from  the  rescission 
of  an  alleged  valuable  contract  by  the  management,  although  such 
suit  was  not  actually  commenced  until  after  the  beginning  of  the  dis- 
solution proceeding.*9 

§5450.  —Who  may  apply  for  dissolution,  This  matter  is  gen- 
erally expressly  provided  for  by  the  governing  statute.80  Under  the 
New  York  statute,  officers  of  a  corporation  who  apply  for  its  disso- 


Spokane  Falls  Gas  Light  Co.,  34  Wash. 
23,  31,  74  Pac.  1004. 

» William  B.  Biker  &  Son  Co.  v. 
United  Drug  Co.,  78  N.  J.  Eq.  319,  79 
Atl.  1044,  rev'd  on  other  grounds  79 
N.  J.  Eq.  580,  Ann.  Cas.  1913  A  1190, 
82  Atl.  930. 

» William  B.  Biker  &  Son  Co.  v. 
United  Drug  Co.,  supra. 

>7  William  B.  Biker  &  Son  Co.  v. 
United  Drug  Co.,  79  N.  J.  Eq.  580, 
Ann.  Cas.  1913  A  1190,  82  Atl.  930, 
rev'g  78  N.  J.  Eq.  319,  79  Atl.  1044, 
it  being  held  in  the  lower  court  that 
it  would  not  consider  the  validity  of 
the  proposed  steps  after  dissolution. 


**See  Elbogen  v.  Gerbereux-Flynn 
Co.,  50  N.  T.  App.  Div.  623,  64  N.  Y. 
Supp.  1,  rev  'g  30  N.  Y.  Misc.  264,  62 
N.  Y.  Supp.  287;  Tread  well  v.  United 
Verde  Copper  Co.,  47  N.  Y.  App.  Div. 
613,  62  N.  Y.  Supp.  708. 

»In  re  Bateau  Sales  Co.,  201  N. 
Y.  420,  94  N.  E.  869. 

30Under  the  New  York  statute, 
stockholders  owning  fifty  per  cent  ot 
the  stock  may  apply  for  dissolution, 
under  some  circumstances,  without 
showing  that  a  majority  of  the  direc- 
tors deem  it  beneficial.  In  re  Mc- 
Loughlin,  176  N.  Y.  App.  Div.  653, 
163  N.  Y.  Supp.  547. 
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lution  are  not  required  to  resign  but  the  action  is  to  be  instituted 
by  them  in  their  representative  capacity.81 

§6460.  — Who  may  vote.  This  question  is  regulated  by  what 
has  already  been  stated  as  to  who  may  vote  at  stockholders'  meetings 
generally.88  A  stockholder  may  vote  to  dissolve  a  corporation  al- 
though such  dissolution  would  terminate  its  liability  under  an  agree- 
ment to  guarantee  dividends  of  the  company  seeking  to  dissolve.88 
If  the  articles  of  incorporation  authorize  a  dissolution  on  a  vote  of 
the  stockholders  "representing"  a  certain  per  cent  of  the  stock,  itt 
seems  that  voting  by  proxy  is  authorized  especially  where  recognized 
by  usage  and  where  not  objected  to  at  the  time.84  But  a  general 
proxy  does  not  authorize  the  holder  to  vote  on  a  question  of  disso- 
lution under  a  statute  enacted  subsequently  to  the  time  the  proxy 
was  given 
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§  5461.  —  Necessity  for  majority  vote.  By  statute  in  most  states, 
a  unanimous  vote  of  the  stockholders  is  not  necessary  to  order  a  dis- 
solution;86 but  statutes  sometimes  make  the  unanimous  consent  of 
the  stockholders  necessary  to  a  voluntary  dissolution  where  not  other- 
wise provided  by  the  articles  of  incorporation.87  If  the  application 
is  by  stockholders,  it  must,  under  most  statutes,  be  made  by  the  holders 
of  at  least  a  majority  of  the  stock,88  and  it  is  not  sufficient  for  the 
petitioner  to  allege  that  all  the  stock  which  has  been  issued  to  others 
than  himself  has  never  been  paid  for  and  is  fraudulent,  since  the 
proceeding  to  dissolve  cannot  be  turned  into  an  equitable  action  to 
determine  the  validity  of  the  outstanding  stock  of  the  corporation.80 
Sometimes  a  two-thirds  or  three-quarters  vote  is  required  by  the 
statute.  A  statute  changing  the  requirement  from  a  two-thirds  vote 
of  all  the  stockholders  to  a  two-thirds  vote  of  the  capital  stock  is 
binding  on  a  stockholder  who  became  such  prior  to  the  amendment, 


•lZeltner  v.  Henry  Zeltner  Brew- 
ing Co.,  174  N.  T.  247,  95  Am.  St.  Bep. 
574,  66  N.  E.  810. 

3a  See  §§  1657-1676,  supra. 

SSBijur  v.  Standard  Distilling  & 
Distributing  Co.,  74  N.  J.  Eq.  546,  70 
Atl.  934. 

34  Bossing  v.  State  Bank  of  Bode, 
—  Iowa  — ,  165  N.  W.  254. 

SftMcKee  v.  Home  Savings  &  Trust 
Co.,  122  Iowa  731,  98  N.  W.  609.  See 
also  §  1692,  supra. 


36  Bossing  v.  State  Bank  of  Bode, 
—  Iowa  — ,  165  N.  W.  254. 

87  See  Beidenkopf  y.  Des  Moines 
Life  Ins.  Co.,  160  Iowa  629,  46  L.  B. 
A.  (N.  S.)  290,  142  N.  W.  434,  con- 
trasting statutes  of  1897  and  1873. 

81  Beyer  v.  Woolpert,  99  Minn.  475, 
109  N.  W.  1116. 

89  Beyer  v.  Woolpert,  99  Minn.  475, 
109  N.  W.  1116. 
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where  the  state  constitution  provides  that  all  laws  concerning  cor- 
porations may  be  altered  from  time  to  time  or  repealed.40 

1 6482.  — Payment  of  claims  as  condition  precedent.  In  some 
states  it  is  a  condition  precedent  to  decreeing  a  voluntary  dissolu- 
tion that  it  be  shown  that  all  the  claims  against  the  corporation  have 
been  discharged.41  However,  the  decree  of  dissolution  is  not  subject 
to  collateral  attack  because  of  a  false  statement  in  the  application  in 
regard  to  discharge  of  claims.48  "Where  a  statute  provides  that  no 
corporation  shall  be  dissolved  by  its  stockholders  until  all  taxes  levied 
upon  "or"  assessed  against  it  shall  have  been  fully  paid,  taxes  levied 
but  not  assessed  must  be  first  paid.48 

§  6463.  —  Procedure  to  accomplish  dissolution.  In  most  of  the 
states,  statutes  provide  in  detail  as  to  the  methods  and  procedure  by 
which  a  voluntary  dissolution  may  be  effected.  Generally,  a  resort 
to  the  courts  is  necessary,  but  not  always.44  Of  course  the  method 
of  procedure  prescribed  by  the  statute  must  be  followed,  at  least  in 
substance,  and  it  is  often  held  that  strict  compliance  with  the  statute 
is  necessary.46  The  petition  is  held  in  some  states  to  be  in  effect  a 
bill  in  equity.46  A  voluntary  dissolution  cannot  be  obtained  by  a 
cross-bill  in  a  suit  by  a  creditor  to  wind  up  a  corporation  **  Notice 
of  the  application  for  dissolution,  or  service  of  the  petition,  or  an 
order  to  show  cause,  etc.,  when  required  by  the  statute,  is  necessary 
to  give  the  court  jurisdiction.40    The  fact  that  the  only  notice  of  the 


40  In  re  College  Hill  Land  Ass'n, 
City  of  San  Diego,  157  Cal.  596,  108 
Pac.  681. 

*1  Contingent  claims,  see  In  re  Bal- 
four &  Oarrette,  14  Cal.  App.  261,  111 
Pac.  615. 

4ft  Crossman  v.  Vivienda  Water  Co., 
150  Cal.  575,  89  Pac.  335. 

48  American  Woolen  Co.  v.  Edwards, 
90  N.  J.  L.  69,  98  Atl.  470,  aff'd  90 
N.  J.  L.  293,  100  Atl.  338. 

Time  when  license  fee  is  levied,  see 
American  Woolen  Co.  v.  Edwards,  90 
N.  J.  L.  69,  98  Atl.  *70,  aff'd  90  N. 
J.  L.  293,  100  Atl.  338. 

4*  See  §  5456,  supra. 

46 Economy  Building  ft  Loan  Ass'n 
v.  Paris  Ice  Mfg.  Co.,  113  Ky.  246,  24 
Ky.  L.  Bep.  107,  68  S.  W.  21;  Barrett 


v.  Stoddard  County  (Mo.  App.),  183 
S.  W.  644;  In  re  George  Bingler  &  Co., 
70  N.  Y.  Misc.  576,  127  N.  Y.  Supp. 
934. 

Informalities  in  the  vote  will  not 
be  reviewed  by  the  court.  In  re  Dis- 
solution of  Titusville  Oil  Exchange,  8 
Pa.  Super.  Ct.  304. 

46  In  re  Dissolution  of  Titusville  Oil 
Exchange,  39  Wkly.  N.  Cas.  (Pa.) 
185. 

47  Bank  of  Soperton  v.  Holland,  142' 
Ga.  796,  83  S.  E.  782. 

48 Freeman's  Nat.  Bank  v.  Smith, 
13  Blatchf.  220,  Fed.  Cas.  No.  5,089; 
Farmers'  Bank  of  Delaware  v.  Beas- 
ton,  7  Gill  &  J.  (Md.)  421;  In  re 
Christian  Jensen  Co.,  128  N.  Y.  550, 
28  N.  E.  665;  People  v.  Seneca  Lake 
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hearing  provided  for  by  statute  is  by  publication  does  not  make  the 
statute  unconstitution al  as  impairing  the  obligation  of  contracts.40 
Statutes  in  some  states  provide  that  a  dissolution  shall  not  take  place 
"unless  preceded  by  the  newspaper  publication  required  at  its  or- 
ganization. ' ' 60  In  some  states  any  person,  including  creditors,  may 
file  objections  to  the  application.51  A  continuance  to  take  deposi- 
tions should  not*  be  granted  where  the  facts  stated  in  support  of  the 
motion  are  no  defense  upon  the  merits.6*  The  burden  of  proving  the 
facts  required  by  the  statute  to  be  stated  in  the  petition  is  on  the 
petitioner ; M  but  one  claiming  the  allegations  of  the  petition  are  false 
has  the  burden  of  proving  it.64  Where  •voluntary  dissolution  pro- 
ceedings are  commenced  as  provided  for  by  statute  and  a  receiver 
appointed,  creditors  are  not  required,  it  seems,  to  await  a  decision 
as  to  whether  the  corporation  was  insolvent  or  whether  dissolution 
would  be  for  the  benefit  of  the  stockholders,  but  they  have  the  right 
to  ask  the  court  having  charge  of  the  property  to  take  appropriate 
proceedings  to  enforce  their  rights.55 

In  New  York,  a  statute  provides  in  detail  in  regard  to  the  petition 
for  voluntary  dissolution,  and  the  subsequent  procedure.56  In  that 
state,  the  proceeding,  where  application  is  made  to  a  court,  is  a 

Grape  &  Wine  Co.,  52  Hun   (N.  Y.)      charged.    In  re  Balfour  &  Qarrette,  14 


174,  5  N.  Y.  Supp.  136. 

In  Louisiana,  the  requirement  that 
a  notiee  of  thirty  days  be  given  of  a 
meeting  whereat  the  question  of  dis- 
solution is  to  be  considered  is  de- 
clared by  the  courts  to  be  mandatory 
in  its  character.  Davies  v.  Monroe 
Waterworks  &  Light  Co.,  107  La.  145, 
31  So.  694. 

49Cro8sman  v.  Vivienda  Water  Co., 
150  Cal.  575,  89  Pac.  335. 

50  Statute  applies  to  voluntary  dis- 
solutions so  as  to  require  newspaper 
publication  of  four  weeks.  Economy 
Building  &  Loan  Ass'n  v.  Paris  Ice 
Mfg.  Co.,  113  Ky.  246,  24  Ky.  L.  Rep. 
107,  68  S.  W.  21. 

51  In  re  Balfour  &  Garrette,  14  Cal. 
App.  261,  111  Pac.  615. 

6* In  re  College  Hill  Land  Ass'n, 
City  of  San  Diego,  157  Cal.  596,  108 
Pac.  681. 

63  Rule  applied  to  averment  that  all 
claims  and  demands  against  the  com- 
pany   have    been    satisfied    and    dis- 


Cal.  App.  261,  111  Pac.  615. 

54  In  re  Hassam  Paving  Co.  of  New 
York,  152  N.  Y.  App.  Div.  610,  137 
N.  Y.  Supp.  453. 

5*  In  re  Abbott,  187  Mich.  229,  153 
N.  W.  795. 

56  General  Corp.  Law,  §§170-195. 
Dissolution  without  judicial  proceed- 
ings, see  General  Corp.  Law,  §221. 

As  to  the  requisites  of  a  petition 
for  voluntary  dissolution  under  the 
New  York  statute,  see  In  re  Mc- 
Loughlin,  176  N.  Y.  App.  Div.  653, 163 
N.  Y.  Supp.  547;  In  re  Murray  Hill 
Bank,  9  N.  Y.  App.  Div.  546,  41  N. 
Y.  Supp.  914;  In  re  Hitchcock  Mfg. 
Co.,  1  N.  Y.  App.  Div.  164,  37  N.  Y. 
Supp.  834;  In  re  Santa  Eulalia  Silver 
Min.  Co.,  51  Hun  (N.  Y.)  640,  4  N. 
Y.  Supp.  174;  In  re  Westchester  Iron 
Co.,  6  Abb.  Pr.  (N.  Y.)  386,  note;  In 
to  Dubois,  15  How.  Pr.  (N.  Y.)  7. 

The  petition  must  contain  a  com- 
plete inventory  of  the  property.  In 
re  Pyrolusite  Manganese  Co.,  29  Hun 
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special  proceeding  as  distinguished  from  an  action,57  and  hence  costs 
are  governed  by  the  statute  applicable  to  special  proceedings.68  If 
the  application  is  by  directors,  it  is  required  to  be  signed  by  a  major- 
ity of  the  directors.59  An  order  to  show  cause  is  provided  for,80  and 
service  of  notice  of  the  application  upon  the  attorney  general  is  re- 
quired.*1 The  appointment  of  a  referee  is  also  provided  for.68  If 
a  temporary  receiver  is  appointed,  the  court  may  restrain  money 
actions  against  the  corporation,  as  expressly  provided  by  statute,  but 
this  does  not  include  power  to  restrain  an  action  to  foreclose  a  mort- 
gage given  by  the  corporation.68    The  proceeding  does  not  take  prec- 


(N.  T.)  429;  In  re  Dubois,  15  How. 
Pr.  (N.  Y.)  7.  See  also  In  re  Santa 
Eulalia  Silver  Min.  Co.,  115  N.  Y. 
657,  21  N.  E.  1119. 

As  to  the  proceedings  under  this 
statute,  see  Moore  v.  Potter,  155  N. 
Y.  481,  63  Am.  St.  Eep.  692,  50  N.  E. 
271;  In  re  Peekamose  Fishing  Club, 
151  N.  Y.  511,  45  N.  E.  1037;  Hitch  v. 
Hawley,  132  N.  Y.  212,  30  N.  E.  401 ; 
In  re  Board  of  Directors  Broadway 
Ins.  Co.,  23  N.  Y.  App.  Div.  282,  48 
N.  Y.  Supp.  299. 

Power  of  court  to  make  final  order 
where  moving  party  does  not  appear, 
see  In  re  Peekamose  Fishing  Club,  151 
N.  Y.  511,  45  N.  E.  1037. 

57  In  re  French,  181  N.  Y.  App.  Div. 
719,  168  N.  Y.  Supp.  988. 

M  In  re  French,  181  N.  Y.  App.  Div. 
719,  168  N.  Y.  Supp.  988. 

Extra  allowance  of  costs  is  not  per- 
missible in  a  special  proceeding.  In 
re  Tarrytown,  W.  P.  &  M.  R.  Co.,  133 
N.  Y.  App.  Div.  297,  117  N.  Y.  Supp. 
695. 

W  Effect  of  reduction  of  number  of 
directors  without  filing  of  certificate 
as  required  by  statute,  see  In  re 
Dolgeville  Elec.  Light  &  Power  Co., 
160  N.  Y.  500,  55  N.  E.  287,  rev'g  41 
N.  Y.  App.  Div.  624,  58  N.  Y.  Supp. 
1139. 

•0  Length  of  publication  of  order 
to  show  cause,  see  In  re  Council  Home 
for  Friendless  Jewish  Children,  136 
N.  Y.  Supp.  1060. 


Sufficiency  of  publication  of  order, 
see  Taft  v.  Chapel,  146  Mich.  115,  13 
Det.  L.  N.  688,  109  N.  W.  44. 

W  In  re  Peekamose  Fishing  Club, 
151  N.  Y.  511,  45  N.  E.  1037;  Dohn 
v.  Buffalo  Amusement  Co.,  66  N.  Y. 
App.  Div.  446,  73  N.  Y.  Supp.  95;  In 
re  Geneva  Basket  Co.,  71  N.  Y.  Misc. 
156,  127  N.  Y.  Supp.  943. 

Notice  is  necessary  although  the 
corporation  is  solvent.  In  re  Board  of 
Directors  Broadway  Ins.  Co.,  23  N.  Y. 
App.  Div.  282,  48  N.  Y.  Supp.  299, 
27  Civ.  Proc.  154. 

Order  cannot  be  validated  by  sub- 
sequent appearance  of  attorney  gen- 
eral, admitting  due  service,  and  sign- 
ing waivers  antedating  the  order.  In 
ro  E.  R.  Strong  Co.,  128  N.  Y.  App. 
Div.  208,  112  N.  Y.  Supp.  557. 

68  See  In  re  George  Ringler  &  Co., 
70  N.  Y.  Misc.  576,  127  N.  Y.  Supp. 
934. 

63  In  re  Tarrytown,  W.  P.  &  M.  R. 
Co.,  133  N.  Y.  App.  Div.  297,  117  N. 
Y.  Supp.  695.  But  see  In  re  French, 
381  N.  Y.  App.  Div.  719,  168  N.  Y. 
Rupp.  988. 

The  commencement  of  proceedings 
under  the  New  York  statute  for  the 
voluntary  dissolution  of  a  corporation, 
the  appointment  of  a  receiver,  and 
the  making  of  the  usual  order  re- 
straining all  persons  from  disposing  of 
any  of  the  property  of  the  corpora- 
tion, except  to  deliver  it  to  the  re- 
ceiver,   does    not    prevent    one    with 
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edence  over  an  action  by  a  judgment  creditor  to  sequestrate  the 
property  of  the  corporation.64 

1 6464.  Vacating  dissolution.  In  Iowa  it  is  held  that  if  a  cor- 
poration is  dissolved  by  vote  of  its  stockholders,  a  court  cannot  resur- 
rect it  by  setting  aside  what  has  been  done.65  But  in  South  Dakota 
it  is  held  that  a  dissolution  order  may  be  vacated  where  the  jurisdic- 
tional facts  prescribed  by  statute  never  in  fact  existed  and  the  ma- 
terial statements  in  the  application  for  dissolution  were  false.66  And 
the  general  rule  is  that  the  judgment  of  dissolution  may  be  set  aside 
the  same  as  any  other  judgment.67 

VL  INVOLUNTARY  DISSOLUTION  BY  DECREE  OF  COURT 

A.  General  Considerations 

§5466.  In  general.  As  already  noted,  dissolution  of  a  corpo- 
ration, before  the  expiration  of  its  charter,  may  be  accomplished  by 
the  voluntary  act  of  all  its  stockholders  or,  it  is  generally  held,  by 
a  majority  of  the  stockholders ;  and  such  a  dissolution,  called  a  vol- 


whom  the  corporation  has  made  a  con- 
tract for  the  purchase  of  personal 
property,  and  which  it  has  refused  to 
take  and  pay  for,  from  selling  such 
property,  upon  notice  to  the  receiver, 
and  holding  him  for  the  balance. 
Moore  v.  Potter,  155  N.  Y.  481,  63 
Am.  St.  Rep.  «692,  50  N.  B.  271,  rev'g 
87  Hun  334,  34  N.  Y.  Supp.  212. 

64  In  re  Hoagland,  Robinson  Co.,  36 
N.  Y.  Misc.  28,  72  N.  Y.  Supp.  435. 

CBRossing  v.  State  Bank  of  Bode, 
—  Iowa  — ,  165  N.  W.  254. 

66  In  re  Dissolution  of  Packer  City 
Tire  &  Rubber  Co.,  39  S.  D.  48, 162  N. 
W.  897. 

Where  a  dissolution  order  is  ob- 
tained by  means  of  fraud,  it  may  be 
set  aside  on  motion.  In  re  Dissolution 
of  Packer  City  Tire  &  Rubber  Co.,  39 
S.  D.  48,  162  N.  W.  897. 

67  Sullivan  County  Railroad  v.  Con- 
necticut River  Lumber  Co.,  76  Conn. 
464,  57  Atl.  287;  In  re  Board  of  Direc- 
tors of  Automatic  Chain  Co.,  134  N. 
Y.  App.  Div.  863,  119  N.  Y.  Supp.  379, 


aff'g  64  N.  Y.  Misc.  280,  118  N.  Y. 
Supp.  542. 

Court  can  revive  or  resuscitate  a 
corporation  it  has  dissolved.  In  re 
Board  of  Directors  Automatic  Chain 
Co.,  134  N.  Y.  App.  Div.  863,  119  N. 
Y.  Supp.  379. 

Creditor  may  sue  to  open  a  dissolu- 
tion decree  where  he  was  intentionally 
prevented  from  receiving  notice  there- 
of by  those  conducting  the  winding- 
up  suit.  Sullivan  County  Railroad  v. 
Connecticut  River  Lumber  Cov  76 
Conn.  464,  57  Atl.  287. 

Where  dissolution  was  obtained  by 
majority  of  directors  whose  stockhold- 
ings were  merely  nominal,  application 
by  holder  of  majority  of  stock  to  set 
aside  dissolution  was  granted,  only 
one  small  stockholder  opposing.  In  re 
Board  of  Directors  Automatic  Chain 
Co.,  134  N.  Y.  App.  Div.  863,  119  N. 
Y.  Supp.  379,  aff'g  64  N.  Y.  Misc.  280, 
118  N.  Y.  Supp.  542. 

That  notice  of  motion  to  set  aside 
need  not  be  served  on  all  the  stock- 
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untary  dissolution,  is  generally  provided  for  by  statute.61  Another 
form  of  dissolution  is  where  the  corporate  life  terminates,  on  the  hap* 
pening  of  an  event,  ipso  facto,  without  recourse  to  the  courts,  as  in 
case  of  the  expiration  of  the  charter  by  lapse  of  time,6*  and  in  few 
other  cases  already  noted.70  Then  there  is' the  class  of  involuntary 
dissolutions,  included  in  this  subdivision,  effected  by  recourse  to  the 
courts,  at  the  suit  of  the  state,  represented  by  the  attorney  general 
or  other  proper  public  officer,  or  at  the  suit  of  minority  stockholders 
or  of  creditors.  Generally,  in  case  of  actions  by  the  state,  the  action 
is  referred  to  as  one  to  forfeit  the  charter,  i.  e.,  an  action  for  a  for- 
feiture, but  the  action  is  for  all  practical  purposes  one  to  dissolve 
the  company  although  the  court  may  grant  relief  other  than  a  dis- 
solution or  forfeiture  of  the  charter  in  a  proper  case.71  In  determin- 
ing whether  the  state  or  others  may  obtain  a  forfeiture  of  the  charter, 
it  is  necessary  in  the  first  instance  to  consider  if  there  is  a  general 
statute  governing  the  subject  and  then  whether  the  corporation  is 
such  a  one  as  is  governed  by  some  special  statute  rather  than  the  gen- 
eral one.  Then  comes  the  consideration  whether  the  statute  is  ex- 
clusive. If  the  action  is  to  be  brought  by  a  minority  stockholder  or 
minority  stockholders  or  by  creditors,  it  is  necessary  to  investigate 
to  see  if  there  is  any  statute  authorizing  such  an  action.78  If  there 
is  no  statute  on  the  subject,  then,  in  case  the  action  is  brought  on  be- 
half of  the  state,  recourse  must  be  had  to  the  corporation  law  gov- 
erning such  actions.  If  there  is  no  statute  authorizing  minority 
stockholders  or  creditors  to  sue,  then  the  general  rule  is  that  they 
cannot  sue.78 


§  5466.  Bight  of  state  to  sue.  A  corporation  may  be  dissolved  by 
the  forfeiture  of  its  charter  for  misuser  or  nonuser  of  its  franchises, 
or  for  failure  to  perform  prescribed  conditions  subsequent,  when  the 
forfeiture  has  been  judicially  determined  and  decreed  in  proper  pro- 
ceedings by  the  attorney  or  solicitor  general  on  behalf  of  the  state. 
As  was  said  by  Mr.  Justice  Story  in  the  Supreme  Court  of  the  United 
States,  "a  private  corporation  created  by  the  legislature  may  lose 
its  franchises  by  a  misuser  or  a  nonuser  of  them,  and  they  may  be 
resumed  by  the  government  under  a  judicial  judgment  upon  a  quo 
warranto  to  ascertain  and  enforce  the  forfeiture.  This  is  the  corn- 
holders  and  creditors,  see  In  re  Board  W  See  §  5424,  supra, 
of  Directors  Automatic  Chain  Co.,  134  70  See  §§5425-5428,  supra. 

N.  Y.  App.  Div.  863,  119  N.  Y.  Supp.  71  See  §  5539,  infra. 

379.  7*  See  §  5543,  infra. 

••See  §§5453-5463,  supra.  78  See  §5543,  infra. 
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mon  law  of  the  land,  and  is  a  tacit  condition  annexed  to  the  creation 
of  every  such  corporation. ' ' 7*  Moreover,  the  fact  that  the  state  has 
granted  an  association  of  persons  the  right  to  be  a  corporation  does 
not  prevent  it  from  suing  to  annul  the  charter  where  the  corporation 
was  created  for  an  unlawful  purpose,76  and  the  fact  that  the  state 
has  issued  a  license  to  a  corporation  does  not  stop  it  to  sue  to  forfeit 
its  charter  where  the  objects  of  the  corporation  are  not  feasible  or 
are  not  in  accordance  with  the  policy  of  the  state.76  So  proceedings 
to  forfeit  the  charter  for  violation  thereof  are  not  precluded  by  a 
provision  in  the  charter  that  it  shall  not  be  dissolved  before  the  ex- 
piration of  the  period  for  which  it  was  created,  until  all  its  debts 
are  paid,  since  such  a  provision  applies  only  to  a  voluntary  dissolu- 
tion.77 

§  5467.  Governing  principles  in  action  by  state— In  general.  Un- 
less there  is  p  cause  of  forfeiture  provided  for  by  statute,  a  forfeiture 
at  the  suit  of  the  state  rests  in  the  discretion  of  the  court,76  and  such 
discretion  will  not  be  exercised  in  favor  of  a  forfeiture  except  in  a 
clear  case,  since  forfeitures  are  not  favored  by  the  courts,79  and  or- 
dinarily no  forfeiture  of  the  charter  will  be  declared  unless  the  in- 


74Terrett  v.  Taylor,  9  Cranch  (U. 
S.)  43,  51. 

See  also  in  this  connection: 

Arkansas.  State  v.  Real  Estate 
Bank,  5  Ark.  595,  41  Am.  Dec.  109. 

Illinois.  Illinois  Health  University 
v.  People,  166  111.  171,  46  N.  E.  737; 
Henderson  Loan  &  Real  Estate  Ass'n 
v.  People,  163  111.  196,  45  N.  E.  141. 

Indiana.  State  v.  Portland  Natural 
Gas  &  Oil  Co.,  153  Ind.  483,  53  L.  R. 
A.  413,  74  Am.  St.  Rep.  314,  53  N.  E. 
1089. 

Maryland.  Chesapeake  &  O.  Canal 
Co.  v.  Baltimore  &  O.  R.  Co.,  4  Gill  & 
J.  1. 

Massachusetts.  Com.  v.  Union  Fire 
&  Marine  Ins.  Co.  of  Newburyport,  5 
Mass.  230,  4  Am.  Dec.  50. 

Minnesota.  State  v.  Cannon  River 
Manufacturers1  Ass'n,  67  Minn.  14. 

New  York.  New  York  &  L.  I. 
Bridge  Co.  v.  Smith,  148  N.  Y.  540, 
42  N.  E.  1088;  People  v.  North  River 
Sugar  Refining  Co.,  121  N.  Y.  582,  9  L. 


R.  A.  33,  18  Am.  St.  Rep.  843,  24  N. 
E.  834;  People  v.  Utica  Ins.  Co.,  15 
Johns.  358,  8  Am.  Dec.  243;  People  v. 
Kingston  &  M.  Turnpike  Road  Co.,  23 
Wend.  193,  35  Am.  Dec.  551. 

Ohio.  State  v.  Oberlin  Building  & 
Loan  Ass'n,  35  Ohio  St.  258. 

Pennsylvania.  Com.  v.  Commercial 
Bank,  28  Pa.  St.  383. 

England.  King  v.  Amery,  2  T.  R. 
515. 

For  an  extensive  note  on  the  for- 
feiture of  corporate  charters,  in  which 
many  cases  are  collected,  see  8  Am. 
St.  Rep.  179  et  seq. 

75  New  Orleans  Debenture  Redemp- 
tion Co.  v.  Louisiana,  180  U.  S.  320, 
330,  45  L.  Ed.  550. 

76  State  v.  New  Orleans  Debenture 
Redemption  Co.,  51  La.  Ann.  1827,  26 
So.  586,  180  U.  S.  320,  45  L.  Ed.  550. 

77  State  Bank  v.  State,  1  Blackf. 
(Ind.)  267,  12  Am.  Dec.  234. 

78  See  §  5469,  infra. 

79  See  §  5468,  infra. 
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terests  of  the  public  demand  it,w  the  act  or  omission  complained  of 
was  wilful11  and  continued,8*  and,  it  is  sometimes  held,  there  is  no 
other  adequate  remedy.88 

§  6468.  —  Forfeitures  not  favored.  Forfeitures  of  charters  are 
not  favored  by.  the  courts,84  at  least  where  there  are  other  remedies 
adequate  to  correct  the  evils.85  A  forfeiture  will  not  be  granted,  at 
the  suit  of  the  state,  except  in  a  plain  case.88  Courts  are  averse  to 
declaring  forfeitures  "especially  at  the  suit  of  individuals  who  show 
no  interest  in  the  matter  complained  of."  87  As  said  by  the  Supreme 
Court  of  Missouri,  "courts  move  cautiously  in  taking  from  corpora- 
tions their  charter  grant  of  franchises,"  and  "no  insignificant  act 
of  either  misuser  or  nonuser  will  suffice  for  the  exercise  of  the  power 
vested  in  the  courts,  but  the  courts  can  and  will  forfeit  all  the  fran- 
chises of  a  corporation  for  either  misuser  or  nonuser  if  the  acts  or 
omissions  are  sufficiently  great."88 


§5468.  — Discretion  of  oourt.  When  a  corporation  has  been 
guilty  of  acts  or  omissions  of  duty  which,  by  its  charter  or  some  other 
statute,  are  made  a  cause  of  forfeiture  of  its  franchise  to  be  a  cor- 
poration, and  proceedings  are  instituted  on  behalf  of  the  state  to  en- 
force the  forfeiture,  the  court  has  no  discretion  to  refuse  a  judgment 
of  forfeiture.8*    But  in  other  cases,  where  a  corporation  has  merely 

80  See  §  5470,  infra.  87  State    v.    Southern    Building    & 

81  See  §  5471,  infra.  Loan  Ass  'n,  132  Ala.  50,  31  So.  375. 

St  See  §  5472,  infra.  88  State  v.  Delmar  Joekey  Club,  200 

83  See  §  5477,  infra.  Mo.  34,  98  S.  W.  539,  92  S.  W.  185. 

84  Com.  v.  Newport,  L.  &  A.  Turn-  8*  Colorado.  People  v.  City  Bank  of 
pike  Co.,  29  Ky.  L.  Rep.  1285,  97  S.  Leadville,  7  Colo.  226,  3  Pac.  214. 
W.  375;  In  re  Consolidated  Gas  Co.  Illinois.  People  v.  National  Sav. 
of  New  York,  56  N.  Y.  Misc.  49,  106  Bank,  129  HI.  618,  22  N.  B.  288;  Peo- 
N.  Y.  Supp.  407,  aff'd  124  N.  Y.  App.  pie  v.  Kankakee  Biver  Improvement 
Div.  401,  108  N.  Y.  Supp.  823;  State  Co.,  103  HI.  491. 

v.     Cumberland    Telephone    &    Tele-  New  York.    People  v.  Buffalo  Stone 

graph   Co.,  114  Tenn.   194,  86  S.  W.  &  Cement  Co.,  131  N.  Y.  140,  15  L.  R. 

390.  A.  240,  29  N.  E.  947;  People  v.  Troy 

Corporations  may  not  be  destroyed  Chemical  Co.,  118  App.  Div.  437,  104 

"without  clear  and  abundant  reason/'  N.  Y.  Supp.  22. 

People  v.  North  Biver  Sugar  Refining  Ohio.     State  v.  Oberlin  Building  & 

Co.,  121  N.  Y.  582,  9  L.  R.  A.  39,  18  Loan  Ass'n,  35  Ohio  St.  258;  Frost's 

Am.  St.  Rep.  843,  24  N.  E.  834.  Lessee  State  v.  Pennsylvania  &  O.  Ca- 

85  See  §  5477,  infra.  nal  Co.,  23  Ohio  St.  121. 

86  Com.  v.  Monongahela  Bridge  Co.,  Tennessee.  State  v.  Cumberland 
216  Pa.  108,  8  Ann.  Cas.  1073,  64  Atl.  Telephone  &  Telegraph  Co.,  114  Tenn. 
909.  194,  86  8.  W.  390. 
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violated  its  charter  by  doing  unauthorized  acts,  or  where  it  has  been 
guilty  of  neglect,  the  court  is  vested  with  a  discretion  to  determine 
whether  any  relief  shall  be  granted,  or  whether  judgment  of  ouster 
of  the  franchise  to  be  a  corporation  shall  be  rendered,  or  whether 
the  corporation  shall  merely  be  ousted  from  the  exercise  of  the  powers 
illegally  assumed,  or  required  to  perform  the  duties  neglected ;  and 
in  determining  this  question  it  will  consider  both  the  interests  and 
welfare  of  the  public  and  the  interests  of  stockholders  and  of  cred- 
itors.90 


Tezaa  State  v.  Southern  Pac.  B. 
Co.,  24  Tex.  80. 

"If  a  corporation  is  found  guilty 
of  an  act  of  omission  or  commission 
which  is  expressly  declared  to  be  a 
cause  of  forfeiture  of  its  franchise, 
clearly  a  court  'has  no  discretion  to 
refuse  such  a  judgment.  In  such  a 
case,  as  a  mere  matter  of  law,  a  court 
is  bound  to  award  a  judgment  of 
ouster."  State  v.  Cumberland  Tele- 
phone &  Telegraph  Co.,  114  Tenn.  194, 
86  S.  W.  390. 

Th?*s  in  People  v.  Buffalo  Stone  & 
Cement  Co.,  131  N.  Y.  140,  15  L.  B. 
A.  240,  29  N.  E.  947,  where  a  statute 
provided  that  the  capital  stock  of  cor- 
porations formed  thereunder  should  be 
paid  in,  one-half  in  one  year,  and  the 
other  half  in  two  years,  from  the  in- 
corporation, and  declared  that,  in  de- 
fault thereof,  the  corporation  should 
be  dissolved,  it  waa  held  that  the  stat- 
ute was  mandatory,  and  that,  in  pro- 
ceedings by  the  attorney  general  to 
dissolve  a  corporation  for  failure  to 
comply  with  the  statute,  the  court,  on 
proof  that  the  statute  had  not  been 
complied  with,  had  no  discretion  to 
refuse  a  decree  of  dissolution. 

90  Indiana.  See  State  v.  Portland 
Natural  Gas  Co.,  153  Ind.  483,  53 
L.  R.  A.  413,  74  Am.  St.  Bep.  314, 
53  N.  E.  1089. 

Michigan.  Attorney  General  v. 
Erie  &  K.  B.  Co.,  55  Mich.  15,  20 
N.  W.  696. 

New  York.    In  re  Consolidated  Gas 


Co.  of  New  York,  56  Misc.  49,  106 
N.  Y.  Supp.  407,  aff'd  124  App.  Div. 
401,  108  N.  Y.  Supp.  823.  See  also 
People  v.  Ulster  &  D.  B.  Co.,  128 
N.  Y.  240,  28  N.  E.  635. 

Ohio.  State  v.  Oberlin  Building  & 
Loan  Ass'n,  35  Qhio  St.  258.  See  also 
State  v.  Standard  Oil  Co.,  49  Ohio 
St.  137,  15  L.  B.  A.  145,  34  Am.  St. 
Bep.  541,  30  N.  E.  279.  State  v. 
Farmers'  College,  32  Ohio  St.  487. 

Bhode  Island.  See  State  v.  Paw- 
tuxet  Turnpike  Corporation,  8  B.  I. 
182,  521,  94  Am.  Dec.  123. 

Tennessee.  State  v.  Cumberland 
Telephone  &  Telegraph  Co.,  114  Tenn. 
194,  86  8.  W.  390. 

Vermont.  State  v.  Essex  Bank,  8 
Vt.  489. 

Wisconsin.  State  v.  Northern  Pac. 
B.  Co.,  157  Wis.  73,  147  N.  W.  219. 

The  forfeiture  of  a  corporate  char- 
ter for  the  commission  of  a  wrong 
which  the  statute  does  not  make  an 
express  ground  of  forfeiture  is  within 
the  discretion  of  the  court.  Where  the 
alleged  violation  of  its  charter  rights 
by  the  corporation  is  doubtful  and  the 
protection  of  the  public  welfare  does 
not  require  the  forfeiture,  the  court 
will  exercise  its  discretion  in  favor  of 
the  corporation.  Thus,  where  a 
declaration  of  forfeiture  of  the  char- 
ter will  not  promote  the  genenal  wel- 
fare and  will  cause  loss  to  the  stock- 
holders, the  charter  will  not  be  de- 
clared forfeited  for  failure  to  keep 
the  books  at  the  place  designated  as 
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§5470.  — Necessity  that  act  or  omission  affect  public.  Even 
when  the  abuse  of  its  franchises  by  a  corporation,  or  its  neglect  of 
duty,  is  wilful  and  fraudulent,  the  court  will  not  necessarily  give  a 
judgment  of  forfeiture.  In  the  first  place,  the  abuse  or  neglect  must 
be  such  as  to  affect  the  public,  for,  if  it  affects  purely  private  inter- 
ests only,  there  are  other  remedies.91  This  is  only  another  way  of 
saying  that  to  authorize  a  judgment  of  forfeiture,  the  misuser  or 
nonuser  must  affect  matters  which  are  of  the  essence  of  the  contract 
between  the  corporation  and  the  state.91    "It  appears  to  be  settled," 


the  principal  office  of  the  corporation 
for  a  specified  time  after  incorpo- 
ration. State  v.  United  States  En- 
dowment ft  Trust  Co.,  140  Ala.  610, 
103  Am.  St.  Bep.  60,  37  So.  442. 

91  California.  People  v.  Bosenstein 
Cohn  Cigar  Co.,  131  Cal.  153,  63  Pac. 
163;  People  v.  Bogart,  45  Cal.  73. 

Florida.  State  v.  Tampa  Water- 
works Co.,  56  Fla.  858,  19  L.  B.  A. 
(N.  S.)  183,  47  So.  358. 

Minnesota.  State  v.  Minnesota 
Thresher  Mfg.  Co.,  40  Minn.  213,  3  L. 
B.  A.  510,  41  N.  W.  1020. 

Mississippi.  Harris  v.  Mississippi 
Valley  &  S.  I.  B.  Co.,  51  Miss.  602. 

New  York.  People  v.  North  Biver 
Sugar  Befining  Co.,  121  N.  Y.  582, 
9  L.  B.  A.  33,  18  Am.  St.  Bep.  843, 
24  N.  E.  834. 

Pennsylvania.  Com.  v.  Arrison,  15 
Serg.  &  B.  127,  16  Am.  Dec.  531. 

Violation  of  charter  duties  are  not 
necessarily  a  ground  of  forfeiture  if 
the  interest  of  the  public  does  not  de- 
mand such  harsh  remedy.  State  v. 
United  States  Endowment  &  Trust 
Co.,  140  Ala.  610,  103  Am.  St.  Bep. 
60,  37  So.  442. 

The  controlling  question  where  a 
forfeiture  is  sought  for  violation  of  a 
statutory  or  charter  duty  is  whether 
the  public  interest  will  be  advanced 
by  a  forfeiture.  If  the  public  inter- 
est will  not  be  advanced,  and  there 
has  been  no  flagrant  and  persistent 
violation  of  a  statutory  duty,  and  es- 
pecially where  in  the  violation  there 
is  no  menace  to  the  public  welfare,  the 


extreme  penalty  of  forfeiture  should 
not  be  exacted.  State  v.  Cumberland 
Telephone  &  Telegraph  Co.,  114  Tenn. 
194,  86  S.  W.  390. 

However,  in  People  v.  Dashaway 
Ass'n,  84  Cal.  114,  12  L.  B.  A.  117, 
24  Pac.  277,  the  court  said  that  cases 
of  forfeiture  are  to  be  divided  into 
two  classes:  "(1)  Cases  of  perver- 
sion; as  where  a  corporation,  does  an 
act  inconsistent  with  the  nature  and 
destructive  of  the  ends  and  purposes 
of  the  grant.  In  such  cases,  unless 
the  perversion  is  such  as  to  amount  to 
an  injury  to  the  public,  who  are  in- 
terested in  the  franchise,  it  will  not 
work  a  forfeiture.  (2)  Cases  of 
usurpation;  as  where  a  corporation 
exercises  a  power  which  it  has  no 
right  to  exercise.  In  this  last  case 
the  question  of  forfeiture  is  not  de- 
pendent, as  in  the  former,  upon  any 
interest  or  injury  to  the  public." 

W  State  v.  Omaha  &  C.  B.  Bailway 
k  Bridge  Co.,  91  Iowa  517,  526,  60 
N.  W.  121;  Harris  v.  Mississippi  Val- 
ley &  S.  I.  B.  Co.,  51  Miss.  602;  State 
v.  Council  Bluffs  *  N.  Perry  Co.,  11 
Neb.  354,  9  N.  W.  563. 

The  charter  of  a  corporation  should 
not  be  forfeited  for  nonuser  unless  it 
affects  matters  which  are  of  the  es- 
sence of  the  contract  between  it  and 
the  state.  Harris  v.  Mississippi  Val- 
ley &  S.  I.  B.  Co.,  51  Miss.  602.  And 
see  State  v.  Council  Bluffs  &  N.  Ferry 
Co.,  11  Neb.  354,  9  N.  W.  563;  State 
v.  Farmers'  College,  32  Ohio  St.  487. 

"It  is  only  for  the  violation  of  an 
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said  Judge  Pinch  in  a  New  York  case,  "that  the  state  as  prosecutor 
must  show  on  the  part  of  the  corporation  accused  some  sin  against 
the  law  of  its  being  which  has  produced,  or  tends  to  produce,  injury 
to.  the  public.  The  transgression  must  not  be  merely  formal  or  in- 
cidental, but  material  and  serious;  and  such  as  to  harm  or  menace 
the  public  welfare.  For  the  state  does  not  concern  itself  with  the 
quarrels  of  private  litigants.  It  furnishes  for  them  sufficient  courts 
and  remedies,  but  intervenes  as  a  party  only  where  some  public  in- 
terest requires  its  action.  Corporations  may,  and  often  do,  exceed 
their  authority  where  only  private  rights  are  affected.  When  these 
are  adjusted,  all  mischief  ends  and  all  harm  is  averted.  But  when 
the  transgression  has  a  wider  scope  and  threatens  the  welfare  of  the 
people,  they  may  summon  the  offender  to  answer  for  the  abuse  of 
its  franchise  or  the  violation  of  its  corporate  duty."*8  A  forfeiture 
should  not  be  awarded  at  the  suit  of  the  state,  especially  in  the  case 
of  a  quasi  public  corporation,  it  has  been  said,  "unless  there  is  a 
clear,  wilful  misuse,  abuse  or  non-use,  of  the  franchise  sought  to  be 
forfeited,  or  an  intentional  or  inexcusable  violation  of  law,  striking 
at  the  very  groundwork  of  the  contract  between  the  sovereign  power 
and  the  corporation,  whereby  the  latter  fails  to  fulfill  the  very  design 
and  purpose  of  its  organization,  and  there  is  no  other  way  of  ade- 
quately meeting  the  case."9* 

For  instance,  a  violation  of  a  charter  in  not  having  the  principal 
office  in  a  certain  city  does  not  require  a  forfeiture  where  the  viola- 
express  provision  of  the  organic  law  under  express  limitation,  or  for  a 
under  which  a  corporation  derives  its  plain  abuse  of  its  powers,  whereby 
powers  or  privileges,  or  for  such  a  it  fails  to  fulfil  the  design  and  pur* 
misuse  or  nonuse  of  them  as  results  in  pose  of  its  organization.  When  the 
a  substantial  failure  to  fulfil  the  de-  state  seeks  to  destroy  the  life  of  an 
sign  and  purpose  of  its  organization,  incorporate  body,  it  is  required  to 
that  a  forfeiture  of  a  franchise  will  show  some  grave  misconduct,  some 
be  decreed. ' '  Illinois  Trust  &  Savings  act  at  least  by  which  it  has  offended 
Bank  v.  Doud,  105  Fed.  123,  52  L.  the  law  of  its  creation,  or  something 
R.  A.  481,  aff'g  89  Fed.  235.  material  which   tends  to  produce   Mi- 

tt People  v.  North  River  Sugar  Re-  jury  to  the  public,  and  not  merely 
fining  Co.,  121  N.  Y.  582,  9  L.  R.  A.  that  which  affects  only  private  in- 
33,  18  Am.  St.  Rep.  843,  24  N.  E.  terests  for  which  other  adequate  reme- 
834.  dies  are  provided."     State  v.   Port 

In    an    Indiana    case   it   was   said:       land  Natural  Gas  &  Oil  Co.,  153  Intl. 
"The  authorities  assert,  as  a  general      483,  53  L.  R.  A.  413,  74  Am.  St.  Rep. 
rule,    that    courts    will   proceed    with       314,  317,  53  N.  E.  1089. 
extreme  caution  in  the  forfeiture  ofN        &*  State    v.    Northern   Pac.    R-    Co.. 
corporate  franchises,  and  a  corporation      157  Wis.  73,  147  N.  W.  219. 
will  not  be   deprived  thereof  unless 

9088 


Ch.64] 


Dissolution 


[§547J 


tion  has  been  corrected,  no  prejudice  to  anyone  is  shown  to  have  re- 
sulted therefrom,  and'  the  public  good  would  not  be  subserved  by  the 
forfeiture.96  So  the  failure  to  properly  file  an  amendment  of  the 
charter,  where  not  fundamental,  is  not  ground  for  forfeiture  at  the 
suit  of  the  state.96  And  a  failure  to  perform  obligations  to  individ- 
uals or  to  other  corporations  is  not  ground  of  forfeiture,  since  the 
state  does  not  concern  itself  with  the  quarrels  of  private  litigants.97 


§  5471,  —  Necessity  that  nonuaer  or  misuser  be  wilful.    Acts  of 
nonuser  or  misuser,  done  in  good  faith  and  not  wilfully,1*  are  not 


99  State  v.  United  States  Endow- 
ment 4  Trust  Co.,  140  Ala.  610,  103 
Am.  St.  Bep.  60,  37  So.  442. 

96  Increase  of  directors  from  five 
to  nine  is  not  fundamental.  Jackson 
v  Crown  Point  Min.  Co.,  21  Utah  1, 
12,  81  Am.  St.  Rep.  651,  59  Pac.  238. 

97  State  v.  Omaha  &  C.  B.  Bailway 
&  Bridge  Co.,  91  Iowa  517,  526,  60 
N.  W.  121. 

96  Alabama.    Paschall  v.   Whitsett, 

11  Ala.  472. 

Arkansas.  State  v.  Beal  Estate 
Bank,  5  Ark.  595,  41  Am.  Dec.  109. 

Kamtftg  Topeka  v.  Topeka  Water 
Co.,  58  Kan.  349,  49  Pac.  79. 

Maryland.  Begents  of  University 
of  Maryland  v.  Williams,  9  Gill  &  J. 
365,  379,  31  Am.  Dec.  72;  Chesapeake 
&  O.  Canal  Co.  v.  Baltimore  &  O.  B. 
Co.,  4  Gill  &  J.  1. 

Mississippi.  Harris  v.  Mississippi 
Valley  &  S.  I.  B.  Co.,  51  Miss.  602. 

Missouri  State  v.  National  School 
of  Osteopathy,  76  Mo.  App.  439;  State 
v.  Societe  Bepublicaine,  6  Mo.  App. 

114. 

New  York.  People  v.  Atlantic  Ave. 
B.  Co.,  125  N.  Y.  5J3,  26  N.  E.  622; 
Ward  v.  8ea  Ins.  Cor.,  7  Paige  294; 
Thompson  v.  People,  23  Wend.  537; 
People  v.  Kingston  &  M.  Turnpike 
Boad  Co.,  23  Wend.  193,  35  Am.  Dec. 

551. 

Ohio.  State  v.  People's  Mut.  Ben. 
Aas'n,    42    Ohio    St.    579;    State    v. 


Oberlin  Building  &  Loan  Ass'n.  35 
Ohio  St.  258;  State  v.  Urbana  &  C. 
Mut.  Ins.  Co.,  14  Ohio  7. 

Pennsylvania.  Com.  v.  Allegheny 
Bridge  Co.,  20  Pa.  St.  185. 

Rhode  Island.  State  v.  Pawtuxet 
Turnpike  Corporation,  8  R.  I.  182, 
521,  94  Am.  Dec.  123. 

Tennessee.  State  v.  Cumberland 
Telephone  &  Telegraph  Co.,  114  Tenn. 
194,  86  S.  W.  390;  State  v.  Merchants' 
Insurance  &  Trust  Co.,  8  Humph.  235. 

Texas.  State  v.  Bio  Grande  B.  Co., 
41  Tex.  217. 

Vermont.  State  v.  Boyalton  &  W. 
Turnpike  Co.,  11  Vt.  431. 

Wisconsin.  State  v.  Janesville 
Water  Co.,  92  Wis.  496,  32  L.  B.  A. 
391,  66  N.  W.  512. 

A  charter  should  not  be  forfeited 
at  the  instance  of  the  state  where 
there  is  no  wilful  defiance  of  the  law 
but  at  most  a  good  faith,  non-negli- 
gent, mistake  of  law  in  which  the 
state  as  well  as  the  corporation  has 
participated,  without,  necessarily,  any 
real  injury  to  the  public.  State  v. 
Northern  Pac.  B.  Co.,  157  Wis.  73, 
147  N.  W.  219. 

The  failure  to  make  an  annual  re- 
port, where  not  wilful  or  intentional, 
does  not  require  the  court  to  award 
a  forfeiture.  State  v.  United  States 
Endowment  &  Trust  Co.,  140  Ala.  610, 
103  Am.  St.  Bep.  60,  37  So.  442. 

,  In  People  v.  Atlantic  Ave.  B.  Co\, 
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ground  for  forfeiture,  unless  made  a  ground  of  forfeiture  by  stat- 
ute." 

As  a  general  rule,  the  charter  of  a  corporation  will  not  be  for- 
feited for  misuser,  or  for  nonuser  or  neglect,  unless  it  was  wilful  or 
fraudulent,  or  at  least  due  to  culpfeble  negligence,  or  unless  the  leg- 
islature has  expressly  prescribed  the  penalty  or  forfeiture.  "To  work 
a  forfeiture,"  said  Judge  Cowen  in  a  New  York  case,  "there  should 
be  something  wrong;  and  not  only  a  wrong,  but  one  arising  from 
wilful  abuse  or  improper  neglect.  An  inability,  through  misfortune, 
to  answer  the  design  for  which  the  body  politic  was  instituted,  is 
also  a  cause  of  forfeiture.  That,  however,  is  on  a  distinct  reason,  not 
so  directly  material,  and  of  which  it  is  not  necessary  to  say  much. 
The  prosecution  before  us  goes  on  corporate  default,  or  corporate 
wrong,  which  must,  I  think,  be  more  than  accidental  negligence,  or 
a  mere  mistaken  excess  of  power,  or  a  mistake  in  the  mode  of  exer- 
cising an  acknowledged  power.  There  must  be  an  abuse  of  trust 
somewhat  of  such  a  nature  as  would  render  a  trustee  liable  to  for- 
feit his  station,  on  the  complaint  of  his  cestui  que  trust,  if  the  ques- 
tion stood  on  the  relation  between  them.  Corporations  are  political 
trustees.  Have  they  fulfilled  the  purposes  of  their  trust,  or  actfed 
in  good  faith  with  a  view  to  their  fulfillment,  is  the  question  to  be 
asked,  when  they  are  called  on  to  forfeit  their  charter,  either  for  acts 
of  commission  or  omission ;  unless  indeed  they  are  so  generally  crip- 
pled and  broken  down  in  their  affairs,  as,  in  the  judgment  of  a  court 
and  jury,  to  be  incapable  of  prosecuting  their  business  with  safety 
to  that  community  who  granted  the  charter,  and  who  hold  the  rela- 
tion of  cestui  que  trust."1 


125  N.  Y.  513,  26  N.  E.  622,  it  was 
held  that  where  an  act  or  omission  on 
the  part  of  the  corporation  is  not 
made  a  cause  of  forfeiture  by  statute, 
irrespective  of  its  intent  or  character, 
it  cannot  be  made  the  basis  of  a  pro- 
ceeding to  forfeit  the  charter  of.  a 
corporation,  unless  it  was  intentional 
or  voluntary,  or  was  such  neglect  as 
to  indicate  an  indifference  to  the  de- 
mands of  public  duty,  or  was  so1 
material  a  disobedience  of  law  as, 
within  established  rules,  would  war- 
rant a  judgment  of  dissolution. 

An  ultra  vires  consolidation  be- 
tween corporations  is  no  ground  for 
forfeiting   their   charters,  where  the 


consolidation  has  been  declared  void, 
and  there  has  been  no  injury  to  the 
public,  and  where  it  was  attempted  in 
good  faith  and  on  the  advice  of  coun- 
sel. State  v.  Crawfordsville  &  S. 
Turnpike  Co.,  102  Ind.  283,  1  N.  E. 
395.  See  also  Moore  v.  State,  71  Ind. 
478. 

W  State  v.  Cumberland  Telephone 
&  Telegraph  Co.,  114  Tenn.  194,  86 
S.  W.  390. 

Even  in  such  a  case  it  may  well  be 
argued  that  mere  unintentional  viola- 
tions are  not  ground. 

1  People  v.  Bristol  &  B.  Turnpike 
Road,  23  Wend.  (N.  Y.)  222,  236. 
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" Wilful,' '  as  used  herein,  does  not  imply  criminality  but  "must 
be  construed  as  meaning  permissive  voluntary  neglect."0  It  is 
enough  that  duties  are  knowingly  neglected  or  designedly  omitted 
although  there  is  no  corrupt  or  bad  motive.8 

In  some  of  the  cases  it  has  been  said  that,  to  authorize  a  judgment 
of  forfeiture  for  misuser,  there  must  be  "wilful  and  repeated  acts."* 

§  5472.  —  Necessity  that  acts  or  omissions  be  continued.  There 
are  some  decisions  which,  in  stating  the  general  rule  as  to  misuser 
and  nonuser  as  ground  for  forfeiture,  include,  as  a  necessary  ele- 
ment, that  the  misuser  or  nonuser  be  "continued"  or  "repeated," 
but  without  expressly  deciding  the  question,5  and  there  are  also  de- 
cisions where  it  is  expressly  or  impliedly  decided  that  a  single  act 
may  constitute  a  ground.6  The  true  rule  would  seem  to  be  that  a 
single  act  or  omission  may  be  so  flagrant  and  wilful  as  to  be  ground 
for  forfeiture,  dependent  upon  the  circumstances  of  the  particular 
case,  but  that  ordinarily  a  mere  isolated  act  or  omission,  not  made 
a  ground  of  forfeiture  by  statute,  especially  in  case  of  nonuser  cor- 
rected prior  to  the  commencement  of  suit,7  is  not  ground  where  not 
repeated  and  where  little  or  no  injury  could  have  resulted  to  the 
public  therefrom. 

§5473.  —Acta  and  neglects  of  officers  as  acts  and  neglects  of 
corporation.  Generally  it  is  held  that  the  acts  and  omissions  of  the 
directors  or  other  managing  officers,  as  such,  although  wilful,  are 
imputable  to  the  corporation,  in  so  far  as  grounds  for  forfeiture  are 
concerned.*    "In  its  relations  to  the  government,  and  when  the  acts 


S  Washington  &  B.  Turnpike  Road 
v.  State,  19  Md.  239,  295,  aff'd  3  Wall. 
(U.  8.)  210,  18  L.  Ed.  180. 

3  People  v.  Kingston  &  M.  Turnpike 
Boad  Co.,  23  Wend.  (N.  T.)  193, 
35  Am.  Dec.  551. 

*  State  v.  Soeiete  Bepublicaine,  9 
Mo.  App.  114.  And  see  State  v.  Coun- 
cil Bluffs  &  N.  Ferry  Co.,  11  Neb. 
354,  9  N.  W.  563;  State  v.  Pawtuxet 
Turnpike  Corporation,  8  B.  I.  182. 
See  also  §5472,  infra. 

B  State  v.  Soeiete  Bepublicaine,  9 
Mo.  App.  114;  State  v.  Council  Bluffs 
&  N.  Perry  Co.,  11  Neb.  354,  356; 
State  v.  Boyalton  &  W.  Turnpike  Co., 
11  Vt.  431. 


Dissolution  may  be  ordered  where 
the  misuser  or  nonuser  has  been  ' '  long 
continued,  wilful  and  persistent. " 
Dicta  in  State  v.  Pipher,  28  Kan.  127, 
131. 

•Com.  v.  Tenth  Massachusetts 
Turnpike  Corporation,  11  Cush. 
(Mass.)  171,  177;  Commercial  Bank  v. 
State,  6  Smedes  &  M.  (Miss.)  599, 
623. 

7  See  §5476,  infra. 

•  Chicago  Life  Ins.  Co.  v.  Auditor 
of  Public  Accounts,  101  111.  82,  92, 
aff'd  113  U.  S.  574,  28  L.  Ed.  1084; 
Bank  of  Vincennes  v.  State,  1  Blackf. 
(Ind.)  267,  12  Am.  Dec.  234;  People 
v.      Dispensary     &      Hospital     Soo. 
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and  neglects  of  a  corporation,  in  violation  of  its  charter  or  the  gen- 
eral law,  become  the  subject  of  public  inquiry  with  a  view  to  a  for- 
feiture of  its  charter,  the  wilful  acts  and  neglects  of  its  officers  are 
regarded  as  the  acts  and  neglects  of  the  corporation,  and  render  the 
corporation  liable  to  a  judgment  or  decree  of  dissolution."9 

A  different  rule,  however,  applies  to  acts  of  subordinate  officers  or 
agents  not  authorized  or  directed  by  the  stockholders  or  directors. 
The  charter  of  a  corporation  will  not  be  forfeited  for  the  acts  of  the 
managing  agent  in  violation  of  his  instructions,  and  without  the  con- 
sent or  knowledge  of  the  corporation.10  So  the  charter  of  a  bank 
will  not  be  forfeited  because  of  a  violation  of  its  charter  by  the 
cashier,  where  he  acted  contrary  to  the  instructions  and  without  the 
consent  or  knowledge  of  the  directors.11 


§  5474.  —  Acts  of  stockholders  as  acts  of  corporation.  As  already 
stated,18  a  corporation  and  its  stockholders  are  separate  and  distinct 
persons  in  the  law  for  the  purpose  of  making  contracts,  taking,  hold- 
ing, and  conveying  property,  and  suing  and  being  sued.  For  these 
purposes,  the  acts  of  the  stockholders  are  not  the  acts  of  the  corpora- 
tion. This,  however,  is  a  mere  fiction  of  the  law,  and  when  it  is 
urged  to  an  intent  and  purpose  not  within  its  reason,  the  courts  will 
disregard  it,  even  at  law,  and,  looking  behind  the  legal  entity,  will 
recognize  the  fact  that  the  corporation  is  a  collection  of  individuals. 
It  has  been  held,  therefore,  that,  where  all  the  stockholders  of  a  cor- 
poration, by  transferring  their  shares  to  a  committee  or  trustee, 
bring  the  corporation  into  an  ultra  vires  and  illegal  trust  or  combina- 
tion with  other  corporations,  such  acts  of  the  stockholders  will  be 
regarded  as  the  act  of  the  corporation,  when  the  trust  or  combina- 
tion   is   made   the   basis   of   proceedings    to   forfeit   its    charter.11 


Women 's  Institute  of  New  York  City, 
7  Lans.  (N.  Y.)  304;  Ward  v.  Sea 
Ins.  Co.,  7  Paige  (N.  Y.)  297;  Bank 
Commissioners  v.  Bank  of  Buffalo,  6 
Paige  (N.  Y.)  497.  But  see  State  v. 
People's  Mut.  Ben.  Ass'n,  42  Ohio  St. 
579,  where  the  court  said  that  "to 
visit  the  perversion  of  its  objects  by 
a  few,  upon  the  heads  of  the  entire 
membership,  must  result  in  irremedi- 
able hardship.' '  Compare  Waterbury 
v.  Merchants'  Union  Exp.  Co.,  50 
Barb.  (N.  Y.)  157. 

The    trial    and    conviction    of    the 
agents  of  a  corporation  for  a  criminal 


offense  in  prosecuting  the  corporate 
business  is  not  a  necessary  condition 
precedent  to  the  ousting  of  the  cor- 
poration from  exercising  its  franchises 
for  the  said  offense  of  its  agents. 
State  v.  Delmar  Jockey  Club,  200  Mo. 
34,  98  S.  W.  539,  92  S.  W.  185. 

•  Angell  &  Ames,  Corp.  §  310. 

10 Tuscaloosa  Scientific  &  Art  Ass'n 
v.  State,  58  Ala.  54. 

11  State  v.  Commercial  Bank  of 
Manchester,  6  Smedes  &  M.  (Miss.) 
218,  45  Am.  Dec.  280. 

IS  See  §  22,  supra. 

H  People  v.  North  River  Sugar  Re- 
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However,  it  lias  been  held  that  it  is  not  a  ground  for  forfeiture  that 
individual  stockholders  sell  a  majority  of  the  stock  to  another  cor- 
poration, notwithstanding  the  purchaser  exercises  control  over  the 
corporate  property  by  mortgaging  it.1* 

§  5475.  —  Giving  corporation  opportunity  to  rectify  acts  or  omis- 
sions. Under  a  particular  statute  relating  to  building  and  loan 
associations,  it  was  held  in  Utah  that,  before  the  state  sues  to  declare 
a  forfeiture,  for  mismanagement,  the  corporation  should  be  given  an 
opportunity  to  place  its  business  affairs  upon  a  safe  basis,  to  correct 
any  abuses  in  its  management,  and  in  all  things  comply  with  the  law, 
although  of  course  it  is  otherwise  as  to  evils  that  cannot  be  cor- 
rected.1' Ordinarily,  however,  this  is  not  the  rule  and  the  state  may 
commence  proceedings  to  forfeit  the  charter  without  any  attempt  to 
have  the  corporation  act  or  desist  from  acting  so  as  to  comply  -with 
the  law. 


§  5476.  —  Subsequent  compliance  as  curing  omission  or  misdeed. 
Where  a.  corporation  forfeits  its  charter  by  misuser  of  its  franchise, 
or  by  failure  to  perform  the  duties  enjoined  upon  it  as  conditions  of 
its  creation  and  continuance,  mere  subsequent  good  behavior  in  such 
respects  will  not  be  a  defense  in  proceedings  by  the  state  to  enforce 
a  forfeiture.  Such  is  the  dictum  in  a  New  York  case,  in  which  it  was 
held  that  where  a  plank-road  company  had  forfeited  its  franchise 
by  permitting  portions  of  its  road  to  become  impassable  and  danger- 
ous, and  proceedings  were  instituted  by  the  state  to  enforce  a  for- 
feiture, it  was  no  defense  for  the  company  to  show  that,  after  it  had 
incurred  the  forfeiture,  it  surrendered  those  portions  of  its  road,  or 
made  repairs.1*  In  Tennessee  it  is  held  that  where  a  ground  of  for- 
feiture is  prescribed  by  statute,  subsequent  good  behavior  will  not 

fining  Co.,  121  N.  Y.  582,  18  Am.  St. 
Rep.  843,  9  L.  R.  A.  33,  24  N.  E.  834; 
State  v.  Standard  Oil  Co.,  49  Ohio 
St.  137,  34  Am.  St.  Rep.  541,  15  L. 
R.    A.    145,   30   N.   E.   279.     See   also 

Distilling    &    Cat  tie -Feeding    Co.    v. 

People,  156  111.  448;  47  Am.  St.  Bop. 
800,  41  N.  E.  188;  People  v.  Chicago 
Gas  Trust  Co.,  130  III.  268,  8  L.  B.  A. 
497,  17  Am.  St.  Rep.  319,  22  N.  E. 
798;  State  v.  Nebraska  Distilling  Co., 
29  Neb.  700,  46  N.  W.  155. 

1*  Com.  v.  Punxsntnwney  Water  Co., 
197  Pa.  569,  47  Atl.  843. 


U  Union  Sav.  ft  Inv.  Co.  v.  District 
Court  of  Salt  Lake  County,  44  Utah 
397,  Ann.  Cas.  1917  A  821,  140  Pac 
221. 

U  People  v.  Fishkill  A  R.  Plank 
Road  Co.,  27  Barb.   (N.  T.)   445. 

"When  a  canse  of  forfeiture  ttsu 
once  arisen  whether  from  nonfeasance 
or  otherwise  no  ease  or  dictum  can 
be  found  that  it  shall  be  legally 
atoned  for  by  subsequent  good  be 
haviour."  People  v.  Hillsdale  &  C. 
Turnpike    Boad,    23    Wend.    (N.   T.) 


§5476] 


Private  Corporations 


[ 


.  64 


disable  the  state  from  demanding  a  judgment  of  forfeiture,  b 
if  the  act  or  omission  complained  of  is  not  expressly  made  a 
of  forfeiture,  then  the  fact  that  it  was  remedied  by  the  corp 
upon  discovering  it,  ordinarily  precludes  the  granting  of 
feiture.17    The  true  rule  would  seem  to  be  that  if  the  groim 
forfeiture  is  not  prescribed  by  statute,  a  mere  isolated  act  afteiKr 
corrected  should  not  be  deemed  ground  for  forfeiture,  at  least 
corrected  before  the  action  for  forfeiture  was  commenced,  bum. 
a  ground  for  forfeiture  should  not  be  excused  by  the  conduct 
corporation  after  the  commencement  of  the  suit  for  forfeiture  _ 
any  event,  an  ultra  vires  lease  is  not  a  ground  of  forfeiture 
after  the  avoidance  of  the  lease.19 


-fcion 


of 
•ds 


-fcliat 
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§5477. — Effect  of  existence  of  other  remedy.    It  has  be 

that  forfeiture  of  the  charter  will  not  be  decreed  unless  n 
adequate  remedy  is  available.80    And  in  at  least  one  case  it  h 
held  that,  at  least  under  some  circumstances,  a  forfeiture  of  a 
for  abuse  of  corporate  powers  should  not  be  granted  where 
quate  remedy  is  afforded  by  criminal  prosecution  for  a  pena 

If  the  charter  of  a  corporation  or  the  general  law  under 
was  organized  imposes  upon  it  a  particular  penalty,  other  th 
of  forfeiture,  for  doing  an  act  prohibited  or  not  doing  an 
joined,  it  is  to  be  presumed,  unless  there  is  something  to  re 
presumption,  that  the  legislature  did  not  intend  any  other 
and  the  commission  or  omission  of  the  act  will  not  be  cause 
feiting  the  charter  of  the  corporation.88    Thus  it  has  been  h& 
where  the  charter  of  a  bank  provides  that,  if  it  shall  suspencL 
payment,  persons  having  the  right  to  demand  payment  shall 
titled  to  recover  damages,  such  suspension  is  not  ground  f 


n  State  v.  Cumberland  Telephone  & 
Telegraph  Co.,  114  Tenn.  194,  86  8.  W. 
390. 

1*  As  tending  to  support  this  rule, 
see  In  re  Franklin  Tel.  Co.,  119  Mass. 
447;  Bank  Com'rs  v.  Rhode  Island 
Cent.  Bank,  5  B.  I.  12,  and  also  §  5522, 
infra. 

19  State  v.  Cumberland  Telephone  & 
Telegraph  Co.,  114  Tenn.  194,  86  S.  W. 
390,  and  see  §  5483,  infra. 

SOTopeka  v.  Topeka  Water  Co.,  58 
Kan.  349,  49  Pac.  79;  Com.  v.  New- 
port, L.  &  A.  Turnpike  Co.,  29  Ky.  L. 


eld 


Rep.   1285,  97   S.   W.   375. 
State   v.   Southern   Building 
Ass  'n,  132  Ala,  50,  31  So.  375  - 

SI  Com.  v.  Newport,  L.  & 
pike    Co.,   29    Ky.   L.%  Bep.    1_ 
S.  W.  375,  rehearing  denied 
L.  Rep.  1235,  100  S.  W.  871. 

88  State    v.    Real    Estate 
Ark.   595,   41    Am.   Dec.    109; 
sham   &  U.   Turnpike  Co.  v. 
73  Ga.  552;   State  v.  Brown* 
R.  V.  Gravel  Road  Co.,  120  I 
22  N.  £.  316. 


also 
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feiture  of  its  charter.88  And  where  the  charter  of  a  turnpike  com- 
pany provides  that,  on  its  failure  to  keep  its  turnpike  in  repair,  the 
toll  gates  shall  be  thrown  open  until  repairs  shall  be  made,  its  failure 
to  keep  its  turnpike  in  repair  as  required  by  its  charter,  is  no  ground 
for  a  forfeiture,  the  penalty  of  opening  the  gates  being  exclusive.8* 

Where  a  statute  declares  that  it  shall  be  a  misdemeanor  for  any 
officer  or  agent  of  any  street  railway  company  to  exact  from  any  of 
its  employees  more  than  ten  hours'  labor  per  day,  the  charter  of  a 
company  cannot  be  forfeited  for  its  violation.85  And  where  a  statute 
requires  a  corporation  to  keep  in  its  office  an  alphabetical  list  of  its 
stockholders,  showing  their  residence,  number  of  shares,  and  amount 
of  stock  paid  in,  and  prescribes  a  pecuniary  penalty  for  its  neglect 
to  do  so,  and  also  requires  it  to  publish  a  report  of  the  amount  of  its 
capital  stock,  the  amount  thereof  paid  in,  and  the  amount  of  its  debts, 
and  makes  the  trustees  individually  liable  for  its  debts  in  case  of 
its  failure  to  do  so,  the  corporation's  failure  to  comply  with  either 
of  these  requirements  is  no  ground  for  forfeiture  of  its  charter.88 

In  New  York,  however,  where  a  statute  declares  that  a  corpora- 
tion may  be  annulled  whenever  it  offends  against  any  provision  of 
the  act  under  which  it  was  created,  it  was  held  that  failure  of  a  man- 
ufacturing corporation  to  make  an  annual  report  of  the  amount  paid 
upon  its  capital  stock,  as  required  by  the  statute  under  which  it  was 
created,  was  ground  for  its  dissolution,  although  the  only  penalty 
prescribed  in  such  statute  was  that,  in  case  of  its  violation,  all  the 
trustees  of  the  corporation  should  be  liable  for  the  corporate  debts.87 

Sometimes  a  statute  authorizes  the  court,  in  its  discretion,  to  im- 
pose a  fine  upon  a  corporation  for  violation  of  its  charter  or  failure 
to  perform  prescribed  conditions.  Under  such  a  statute,  it  has  been 
held  that,  while  a  fine  might  be  imposed  for  omission  of  some  duty 
of  minor  importance,  a  judgment  of  forfeiture  should  be  rendered 
for  the  nonperformance  of  a  thing  which  is  of  the  essence  of  the  con- 
tract between  the  corporation  and  the  state— rf>f  "the  very  thing  the 
performance  of  which  was  the  purpose  and  object  for  which  the  com- 
pany was  instituted/*88 

On  the  other  hand,  the  right  reserved  by  the  legislature  to  repeal 

*8  State  v.  Real  Estate  Bank,  5  Ark.  M Baker  v.  Backus'  Adm'r,  32  111. 

595,  41  Am.  Dec.  109.  79. 

M  Habersham  &  U.  Turnpike  Go.  v.  *7  People  v.  Buffalo  Stone  &  Cement 

Taylor,  73  Ga.  552.  Co.,  131  N.  Y.  140,  15  L.  B.  A.  £40, 

»  People   v.  Atlantic  Ave.  R.  Co.,  29  N.  E.  947. 

125  N.  Y.  513,  26  N.  E.  622,  aff'g  57  **  People    v.    Kankakee   River   Im- 

Hun  378,  10  N.  Y.  Supp.  907.  provement  Co.,  103  111.  491. 
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a  charter  does  not  impair  the  right  to  proceed  by  quo  warranto  in 
case  the  legislature  does  not  exercise  its  power,80  and  misuser  is 
ground  for  forfeiture  notwithstanding  the  acts  constituting  such  mis- 
user render  the  corporate  officers  criminally  liable.80 

§5478.  — Pendency  of  proceedings  for  voluntary  dissolution  as 
bar.  The  pendency  of  proceedings  for  a  voluntary  dissolution  is 
not  a  bar  to  the  maintenance  of  an  action  by  the  attorney  general 
in  the  name  of  the  state  to  forfeit  the  charter.81  But  while  pro- 
ceedings for  a  voluntary  dissolution,  and  an  action  by  the  state  to 
forfeit  the  charter,  may  be  carried  on  simultaneously,  a  judgment 
of  dissolution  entered  in  one  action  abates  the  other.88 

B.  Grounds  for  Forfeiture 

§5479.  General  considerations.  In  order  to  determine  whether 
grounds  for  forfeiture  exist,  reference  should  first  be  made  to  the 
statutes  to  ascertain  if  any  statute  contains  a  provision  in  regard 
thereto.88  Then,  if  there  is  such  a  statute,  it  is  necessary  to  consider 
whether  it  applies  to  all  corporations,  or  whether  there  is  some  special 
statute  governing  the  class  of  corporations  to  which  the  one  sought 
to  be  dissolved  belongs.  If  the  action  to  dissolve  is  brought  by  minor- 
ity stockholders  or  creditors,  the  statutory  grounds  are  sometimes 
different  than  in  case  the  action  is  brought  by  the  state.84 

If  there  is  no  statute,  then  it  is  necessary  to  investigate  the  grounds 
for  forfeiture  or  dissolution  independently  of  statute.  Independently 
of  statute,  the  grounds  for  forfeiture  of  the  charter  of  a  corporation 
are  generally  referred  to  as  either  nonuser  or  misuser.  Somewhat 
more  specifically,  the  grounds  for  forfeiture  at  the  suit  of  the  state  are 
(1)  wilful  nonfeasance  or  nonuser,  (2)  wilful  misfeasance  or  mis- 
user, and  (3)  usurpation  of  powers  not  granted.85     However,  the 


88  Grand  Gulf  Railroad  &  Banking 
Co.  v.  State,  10  Smedes  &  M.  (Miss.) 
428. 

30  State  v.  Delmar  Jockey  Club,  200 
Mo.  34,  98  S.  W.  539,  92  S.  W.  185; 
State  v.  Capital  City  Dairy  Co.,  62 
Ohio  St.  350,  57  L.  R.  A.  181,  57 
N.  E.  62. 

81  People  v.  Murray  Hill  Bank,  10 
N.  Y.  App.  Div.  328,  41  N.  Y.  Supp. 
804. 

88  In  re  Murray  Hill  Bank,  14  N.  Y. 


App.  Div.  318,  43  N.   Y.  Supp.   836, 
aff'd  153  N.  Y.  199,  47  N.  E.  298. 

88  In  New  York,  see  General  Corp. 
Law,  §§  101,  131. 

84  See  §5542,  infra. 

85  State  v.  Delmar  Jockey  Club,  200 
Mo.  34,  98  S.  W.  539,  92  S.  W.  185. 

It  is  only  (1)  for  the  violation  "of 
an  express  provision  of  the  organic 
law  under  which  a  corporation  de- 
rives its  powers  or  provisions,"  or 
(2)    "for   such   misuse   or  nonuse  of 
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last  class  is  difficult  to  distinguish,  in  many  cases,  from  the  second 
class,86  and  the  term  misuser  is  often  used  as  including  ultra  vires. 
Just  what  constitutes  such  nonuser  or  misuser  or  ultra  vires  acts  as 
will  warrant  a  forfeiture  is  governed  largely  by  the  general  con- 
siderations already  noted  in  the  preceding  subdivision.87  In  any 
event,  a  corporation  cannot  be  dissolved  at  the  suit  of  the  state  unless 
good  reasons  therefor  are  shown.88 

The  grounds  for  forfeiture  of  the  charter  of  a  municipal  corpora- 
tion or  corporations  created  to  aid  municipalities  in  the  discharge  of 
their  public  political  functions  are  broader  than  in  case  of  moneyed 
corporations,89 


§  6480.  Grounds  as  enumerated  in  statutes.  The  grounds  for  dis- 
solution or  forfeiture,  by  the  state  or  others,  are  sometimes  enumer- 
ated by  statute.40  For  instance,  in  New  York,  one  section  of  the 
statutes  authorizes  an  action  for  dissolution  and  forfeiture  in  case 
of  (1)  insolvency  for  at  least  one  year,  (2)  neglect  or  refusal  for  at 
least  one  year  to  pay  and  discharge  notes  or  other  evidences  of  debt, 
(3)  suspension  of  the  ordinary  and  lawful  business  for  at  least  one 
year,  and  (4)  where  a  company  with  banking  powers  or  power  to 
make  loans  On  pledges  or  deposits,  or  to  make  insurances,  becomes 
insolvent  or  unable  to  pay  its  debts  or  violates  any  provision  of  the 
act  by  or  under  which  it  was  incorporated  or  any  other  act  binding 
upon  it.41  Another  statutory  provision  in  that  state  authorizes  the 
attorney  general,  upon  leave  being  granted,  to  sue  to  annul  the 


them  as  results  in  a  substantial  fail- 
ure to  fulfil  the  design  an<J  purpose 
of  its  organization,  that  a  forfeiture7 
of  a  franchise  will  be  decreed." 
Illinois  Trust  &  Savings  Bank  v. 
Doud,  105  Fed.  123,  129,  52  L.  B.  A. 
481. 

Forfeiture  of  charter  of  building 
and  loan  association,  see  State  v. 
Southern  Building  &  Loan  Ass'n,  132 
Ala.  50,  31  So.  375. 

86  See  §5483,  infra. 

87  See  §§5425-5443,  supra. 

88  People  v.  Manhattan  Beal  Es- 
tate &  Loan  Co.  of  New  York,  175 
N.  Y.  133,  67  N.  E.  219. 

88  Charter  of  voluntary  fire  company 
held  subject  to  forfeiture  where  city 
ordinances  made  it  impossible  for  the 
company  to  longer  perform  its  duties. 


State  v.  Washington  Steam  Fire  Co., 
76  Miss.  449,  24  So.  877. 

*0  See  State  v.  Cannon  Biver  Manu- 
facturers'  Ass'n,  67  Minn.  14,  69  N. 
W.  621. 

The  National  Bank  Act  expressly 
provides  that  if  the  directors  of  any 
national  bank  knowingly  violate,  or 
knowingly  permit  any  of  the  officers 
or  servants  of  the  bank  to  violate  any 
of  the  provisions  of  such  act,  it  is 
ground  for  forfeiture.  U.  S.  Bev.  St. 
§  5239,  5  Fed.  St.  Ann.  180,  which  has 
been  applied  in  First  Nat.  Bank  of 
Selma  v.  Colby,  21  Wall.  (U.  S.) 
609,  22  L.  Ed.  687,  and  Trenholm  v. 
Commercial  Nat.  Bank,  38  Fed.  323. 

«  General  Corp.  Law  (N.  Y.),  §  101, 
formerly  Code  Civ.  Proc.  §  1785. 
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charter  upon  the  grounds  either  that  the  corporation  (1)  has  offended 
against  any  provision  of  an  act  by  or  under  Which  it  was  created, 
altered  or  renewed,  or  (2)  has  "violated  any  provision  of  law  whereby 
it  has  forfeited  its  charter,  or  become  liable  to  be  dissolved,  by  the 
abuse  of  its  powers,"  or  (3)  has  " forfeited  its  privileges  or  fran- 
chises, by  a  failure  to  exercise  its  powers,' '  or  (4)  has  "done  or 
omitted  any  act  which  amounts  to  a  surrender  of  its  corporate  rights, 
privileges  and  franchises,"  or  (5)  has  "exercised  a  privilege  or  fran- 
chise not  conferred  upon  it  by  law. ' '  **  The  main  difference  between 
these  two  sections  is  that  under  the  one  actions  may  be  commenced 
without  leave  of  court  and  must  be  tried  as  equitable  actions,  while 
under  the  other  actions  can  be  commenced  only  by  leave  of  the  court 
and  the  parties  are  entitled  to  a  jury  trial  as  a  matter  of  right.48 
Somewhat  similar  statutes  exist  in  several  states.44 

Statutes  sometimes  make  unfair  discrimination  in  prices  by  a  cor- 
poration a  ground  for  annulling  its  charter.45 

§  5481.  Acts  or  omissions  not  expressly  required  or  forbidden  by 
charter  or  statute.  A  forfeiture  may  be  declared  although  no  stat- 
ute in  express  terms  enjoins  or  prohibits  the  acts  or  omissions  com- 
plained of;  and  "while  certain  specific  acts  and  omissions  may,  by 
statute,  be  made  causes  of  forfeiture  of  the  charter  or  franchises  of 
corporate  bodies,  yet  it  is  generally  recognized  that  misuser  and  non- 


48  General  Corp.  Law  (N.  T.),  §131,      Compare  In  re  Attorney  General,  50 


formerly  Code  Civ.  Proe.  §1798. 

This  statute  seems,  on  its  face,  to 
be  merely  a  reiteration  of  the  exist- 
ing law. 

That  this  section  of  the  statutes 
n  list  be  read  in  connection  with  the 
section  set  forth  immediately  before 
in  the  text  is  undoubted.  People  v. 
Atlantic  Ave.  R.  Co.,  125  N.  Y.  513, 
516,  26  N.  E.  622,  when  the  meaning 
of  the  various  provisions  of  this  sec- 
tion (formerly  Code  Civ.  Proe.  §  1798) 
is  considered  at  some  length. 

Whether  leave  of  court  to  sue 
should  be  granted  rests  in  the  sound 
discretion  of  the  court,  to  be  exer- 
cised according  to  whether  public  in- 
terests require  that  such  an  action 
should  be  brought.  Attorney  General 
v.  Consolidated  Gas  Co.,  124  N.  Y. 
App.  Div.  401,  108  N.  Y.  Supp.  823. 


Hun   (N.  Y.)  511,  3  N.  Y.  Supp.  464. 

Order  granting  leave  to  sue  must 
be  based  on  written  application  of  at- 
torney general  stating  that  in  his 
opinion  the  action  can  and  ought  to 
be  maintained,  for  reasons  given.  In 
re  Central  Stamping  Co.,  79  Hun 
(N.  Y.)  369,  29  N.  Y.  Supp.  449. 
The  particular  acts  relied  on  must  be 
specifically  set  forth.  In  re  Attorney 
General,  81  Hun  (N.  Y.)  541,  30  N.  Y. 
Supp.  1093. 

4*  Herring  v.  New  York,  L.  E.  & 
W.  R.  Co.,  105  N.  Y.  340,  389,  12 
N.  E.  763. 

4A  Grounds  in  California,  see  Civil 
Code,  §358. 

46  State  v.  Central  Lumber  Co., 
24  S.  D.  136,  42  L.  R.  A.  (N.  8.) 
804,  123  N.  W.  504,  holding  statute 
constitutional. 


9098 


Ch.64] 


Dissolution 


[§5482 


user,  of  such  franchises,  even  where  the  specific  offenses  are  not 
particularly  defined  by  statute,  are  sufficient  grounds  for  such  for- 
feiture and  dissolution." *•  In  other  words,  statutes  enumerating 
grounds  for  forfeiture  are  generally  held  not  inclusive,  but  any 
ground  of  forfeiture  existing  at  common  law,  or  rather  independently 
of  statute  where  there  is  no  statute,  may  be  insisted  on.47 

§  6482.  Misuser  or  abuse  of  franchises  or  powers — General  rule. 
As  has  been  stated  a  charter  will  not  be  revoked  "for  every  imagi- 
nable breach.' '  *•  Misuser  or  abuse  of  its  franchises  by  a  corporation 
ordinarily  is  not  ground  for  proceedings  to  forfeit  its  charter,  unless 
such  a  penalty  has  been  prescribed  by  the  legislature,  where  the  mis- 
user or  abuse  was  not  wilful  or  fraudulent,  but  was  due  to  accident 
or  to  a  bona  fide  mistake  as  to  the  powers  conferred  by  the  charter.40 
Nor  is  wilful  or  fraudulent  misuser  or  abuse  of  its  franchises  a 
ground  of  forfeiture,  in  the  absence  of  express  statutory  provision 
therefor,  unless  it  is  such  as  to  affect  or  menace  the  interests  or  wel- 
fare of  the  public.60 

As  a  general  rule,  however,  the  charter  of  a  private  corporation 
will  be  forfeited,  in  proper  proceedings  by  the  state,  for  any  wilful 
or  fraudulent  misuser  or  abuse  of  its  franchises  which  injures  or 
menaces  the  interests  or  welfare  of  the  state  or  of  the  community  in 
which  it  transacts  business,  whether  the  misuser  or  abuse  consists  in 
the  exercise  of  a  franchise  or  power  not  conferred  upon  the  corpora- 
tion by  its  charter,  or  in  the  violation  of  prohibitions  in  its  charter, 
or  in  the  violation  of  prohibitions  in  general  laws  to  which  it  is  sub- 
ject, or  in  the  violation  of  established  principles  based  upon  the 
ground  of  public  policy.51  It  is  an  implied  condition,  on  the  part  of 
the  corporation,  a  breach  of  which  is  ground  for  forfeiture,  that  the 


*8Eel  River  R.  Co.  v.  State,  155 
Ind.  433,  456,  57  N.  E.  388. 

47  People  v.  Bristol  &  R.  Turnpike 
Road,  23  Wend.    (N.   Y.)    222. 

48Frederich  Female  Seminary  v. 
8tate,  9  Gill  (Md.)  379,  404. 

4»  See  §5471,  supra. 

SO  Bee  §5470,  supra. 

•I  Arkansas.  Darnell  v.  State,  48 
Ark.  321,  3  S.  W.  365;  Mississippi,  O. 
&  R.  River  R.  Co.  v.  Cross,  20  Ark. 
443. 

Illinois.  Illinois  Health  University 
v.  People,  166  111.  171,  46  N.  E.  737; 
Distilling    &    Cattle-Feeding    Co.    v. 


People,  156  HI.  448,  47  Am.  St.  Rep. 
200,  41  N.  E.  188;  People  v.  Chicago 
Gas  Trust  Co.,  130  HI.  268,  8  L.  R.  A. 
497,  17  Am.  St.  Rep.  319,  22  N.  E. 
798;  Ward  v.  Farwell,  97  111.  593. 

Indiana.  Bank  of  Vincennes  v. 
State,  1  Blackf.  267,  12  Am.  Dec. 
234. 

Louisiana,  State  v.  New  Orleans 
Gas  Light  &  Banking  Co.,  2  Rob.  529. 

Maryland.  State  v.  Easton  Social, 
Literary  and  Musical  Club  of  Talbot 
County,  73  Md.  97,  10  L.  R.  A.  664, 
20  Atl.  783;  Washington  &  B.  Turn- 
pike   Road    v.    State,    19    Md,    239; 
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corporation  shall  "so  manage  and  conduct  its  affairs  that  it  shall 
not  become  dangerous  or  hazardous  to  the  safety  or  well-being  oi 
the  state  or  community  in  <and  with  which  it  transacts  its  business."  w 
It  is  not  a  ground  for  forfeiture  for  a  railroad  company  to  obtain 
a  charter  from  another  state,  and  then  to  sue  in  a  federal  court  in 
the  latter  state  to  have  a  statute  of  the  first  state  declared  void;  M 


Chesapeake  &  O.  Canal  Co.  v.  Balti- 
more &  O.  R.  Co.,  4  Gill  &  J.  1. 

Massachusetts.  Lumbard  v.  Stearns, 
4  Cush.  60. 

Missouri.  State  v.  Delmar  Jockey 
Club,  200  Mo.  34,  98  S.  W.  539,  92 
S.  W.  185;  State  v.  Equitable  Loan  & 
Investment  Ass'n  of  Sedalia,  142  Mo. 
325,  41  S.  W.  916;  State  v.  Bacon 
Club  of  Neosho,  44  Mo.  App.  86. 

Nebraska.  State  v.  Nebraska  Dis- 
tilling Co.,  29  Neb.  700,  46  N.  W.  155. 

New  York.  People  v.  North  Biver 
Sugar  Befining  Co.,  121  N.  Y.  582, 
9  L.  B.  A.  33,  18  Am.  St.  Bep.  843, 
24  N.  E.  834;  People  v.  Globe  Mut. 
Life  Ins.  Co.,  60  How.  Pr.  82;  People 
v.  Utica  Ins.  Co.,  15  Johns.  358,  8 
Am.  Dec.  243. 

Ohio.  State  v.  Standard  Oil  Co., 
49  Ohio  St.  147,  15  L.  B.  A.  145,  34 
Am.  St.  Bep.  541,  30  N.  E.  279;  State 
v.  Hazelton  &  L.  By.  Co.,  40  Ohio  St. 
504;  Trustees  of  Mclntire  Poor  School 
v.  Zanesville  Canal  &  Manufacturing 
Co.,  9  Ohio  203,  34  Am.  Dec.  436. 

Pennsylvania.  Com.  v.  Commercial 
Bank,  28  Pa.  St.  383. 

Texas.  State  v.  Southern  Pac.  B. 
Co.,  24  Tex.  80. 

Vermont.  State  v.  Essex  Bank,  8 
Vt.  489;  State  v.  Pasumpsic  Turnpike 
Co.,  3  Vt.  178. 

Wisconsin.  State  v.  Milwaukee,  L. 
S.  &  W.  By.  Co.,  45  Wis.  579. 

Where  a  railroad  company  failed  to 
construct  the  line  provided  for  in  its 
charter,  but  condemned  private  prop- 
erty, and  constructed  a  road  wholly 
unsuited  to  the  wants  of  the  public, 
and  for  the  benefit  only  of  mines 
owned  by  the  principal  stockholders  of 


the  company,  it  was  held  an  abase 
and  misuser  of  its  corporate  powers 
for  which  it  might  be  dissolved  in 
proceedings  by  the  state.  State  v. 
Hazelton  &  L.  By.  Co.,  40  Ohio  St. 
504. 

Any  material  departure  from  the 
points  designated  in  the  charter  of  a 
railroad  company,  for  the  location  of 
the  road,  is  ground  for  forfeiture 
where  there  has  been  no  waiver  of 
the  forfeiture  by  the  etate.  Missis- 
sippi, O.  &  B.  B.  B.  Co.  v.  Cross,  20 
Ark.  443. 

The  charter  of  a  medical  college 
may  be  revoked  by  the  courts  where 
it  confers  degrees  and  issues  diplo- 
mas without  regard  to  the  qualifica- 
tion of  the  applicant  to  practice  medi- 
cine. Independent  Medieal  College 
v.  People,  182  HI.  274,  55  N.  E.  345; 
Illinois  Health  University  v.  People, 
166  HI.  171,  46  N.  E.  737. 

Water  companies  may  be  dissolved 
for  wilful  and  persistent  abuse  of 
their  franchises.  State  v.  Birming- 
ham Water  Works  Co.,  185  Ala.  388, 
Ann.  Cas.  1916  B  166,  64  So.  23. 

Misuser  is  ground  for  forfeiture  in 
case  of  turnpike  companies.  Com.  v. 
Newport,  L.  &  A.  Turnpike  Co.,  29 
Ky.  L.  Bep.  1285,  97  S.  W.  375. 

It  seems  that  the  abuse  of  a  fran- 
chise granted  by  a  municipal  corpo- 
ration is  punishable  by  forfeiture  at 
the  suit  of  the  state.  State  v.  Bir- 
mingham Water  Works  Co.,  185  Ala. 
388,  Ann.  Cas.  1916  B  166,  64  So.  23. 

M  Ward  v.  Farwell,  97  HI.  593,  607. 

WCom.  v.  Pittsburgh  &  C.  B.  Co., 
58  Pa.  St.  26. 
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for  a  corporation  authorized  by  its  charter  to  loan  money,  without 
any  express  restriction  as  to  the  rate  of  interest,  to  make  loans  at 
usurious  rates ; M  or  for  a  corporation  to  use  an  abbreviation  of  its 
corporate  name,*5  or  to  have  no  sign  at  its  office,  and  to  fail  to  list 
its  property  for  taxation.56  Where  a  statute  provided  that  failure 
to  comply  with  charter  provisions  or  an  abuse  of  corporate  powers 
should  authorize  a  forfeiture  of  the  charter  at  the  suit  of  the  state, 
it  was  held  that  an  abuse  of  the  charter  of  a  turnpike  company  in 
collecting  tolls  was  not  ground  for  forfeiture  where  the  company  has 
not  disabled  itself  by  such  abuse  to  serve  the  purpose  for  which  it 
was  created,  and  where  an  adequate  remedy  is  afforded  by  criminal 
prosecutions.87 

Of  course  a  corporation's  violation  of  a  statute  or  resolution  of 
the  legislature  which  is  unconstitutional,  as  a  statute  impairing  the 
obligation  of  the  contract  between  it  and  the  state  resulting  from 
its  charter,  cannot  be  made  a  ground  of  forfeiture.58  But  where  a 
corporation  does  business  under  a  statute  for  a  number  of  years,  it 
is  estopped  to  object  that  the  legislature  had  no  power  to  enact  the 
statute,  when  proceedings  are  instituted  against  it  by  the  state  for 
violating  the  same.50 

§  5483.  — Ultra  vires  acts.  If  a  corporation  does  an  act  (1)  which 
is  beyond  its  powers  as  conferred  by  its  charter,  or  (2)  which  its 
charter  or  a  statute  expressly  prohibits  it  from  doing,  it  is  a  ground 
for   forfeiture,60  provided  the  violation  comes  within  the  general 

64  State  v.  Urbana  &  C.  Mut.  Ins.  Syndicate  Land  Co.,  142  Iowa  22,  120 

Co.,  14  Ohio  7.  N.  W.  327. 

55  People  v.  Bogart,  45  Cal.  73.  It  is  a  ground  of  forfeiture  for  an 

56  North  &  South  Boiling-Stock  Co.  insurance  company  to  carry  on  the 
v  People,  147  HI.  234,  24  L.  B.  A.  business  of  banking  in  violation  of  a 
462,  35  N.  E.  608.  general  law  prohibiting  unauthorized 
(  57  Com.  v.  Newport,  L.  &  A.  Turn-  banking.  People  v.  Utica  Ins.  Co., 
pike  Co.,  29  Ky.  L.  Bep.  1285,  97  15  Johns.  (N.  Y.)  358,  8  Am.  Bee. 
S.  W.  375.  243. 

5S  Washington  Bridge  Co.  v.  State,  A     statute     conferring    power     on 

18  Conn.  53.  courts  of  equity  to  dissolve  a  corpo- 

59  People  v.   Globe   Mut.   Life   Ins.  ration  on  good  cause  shown  authorizes 

Co.,  60  How.  Pr.  (N.  T.)  82.  a  dissolution  where  a  corporation  with 

GOBixler    v.    Summerfield,    195    111.  power  to  hold  only  sufficient  real  es- 

147,  152,  62  N.  E.  849.    And  see  State  tate  to  transact  its  business  purchases 

v.  Atchison  &  N.  B.  Co.,  24  Neb.  143,  real  estate  not  necessary  for  its  busi- 

163,  8   Am.  St.  Bep.   164,   38  N.  W.  ness  and  merely  for  investment.    Bix- 

43.     See  also  §1524,  supra.  ler  v.   Summerfield,   195   111.   147,   62 

Violation  of  express  statutory  provi-  N.  E.  849. 

eions  ordinarily  is  a  ground.    State  v.  Ultra  vires  acts  do  not  necessarily 
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rules  already  stated.81  Furthermore,  the  exercise  of  powers  not  con- 
ferred by  law  is  sometimes  expressly  made  a  ground  of  forfeiture 
by  statute,68  as  is  the  offending  "against  any  provision  of  an  act, 
by  or  under  which  it  [the  corporation]  was  created,  altered  or  re- 
newed, or  an  act  amending  the  same,  and  applicable  to  the  corpora- 
tion." « 

Ultra  vires  acts,  i.e.,  acts  in  excess  of  the  corporate  powers,  are 
not  necessarily  a  misuser  of  the  "franchises,"  and  it  has  been  said 
that  "acts  in  excess  of  power  may  undoubtedly  be  carried  so  far  as 
to  amount  to  a  misuser  of  the  franchise  to  be  a  corporation  and  a 
ground  for  its  forfeiture,"  but  "how  far  it  must  go  to  amount  to 
this  the  courts  have  wisely  never  attempted  to  define,  except  in  very 
general  terms,  preferring  the  safer  course  of  adopting  a  gradual 
process  of  judicial  inclusion  and  exclusion  as  the  cases  arise."  Con- 
tinuing, the  court  said  that  "to  constitute  a  misuser  of  the  corporate 
franchise,  such  as  to  warrant  its  forfeiture,  the  ultra  vires  acts  must 
be  so  substantial  and  continued  as  to  amount  to  a  clear  violation  of 
the  condition  upon  which  the  franchise  was  granted,  and  so  derange 
or  destroy  the  business  of  the  corporation  that  it  no  longer  fulfills 
the  end  for  which  it  was  created."64  Ordinarily,  ultra  vires  acts 
which  merely  prejudice  the  rights  of  stockholders  or  of  corporate 


result  in  the  forfeiture  of  the  entire 
franchise.  Meurer  v.  Detroit  Musi- 
cians' Benevolent  &  Protective  Ass'n, 
95  Mich.  451,  54  N.  W.  954. 

61  See   §§5467-5478,  supra. 

Ultra  vires  acts  are  not  grounds 
for  forfeiture  unless  wilful,  continued, 
and  relating  to  the  essence  of  some 
franchise  granted.  State  v.  Southern 
Building  &  Loan  Ass'n,  132  Ala.  50, 
31  So.  375. 

6*  State  v.  Kill  Buck  Turnpike  Co., 
38  Ind.  71. 

In  New  York,  it  is  a  statutory 
ground  that  a  corporation  has  "exer- 
cised a  privilege  or  franchise  not  con- 
ferred upon  it  by  law."  General  Corp. 
Law,  §  131,  formerly  Code  Civ.  Proc. 
§  1798. 

For  a  turnpike  company  to  commit 
a  trespass  in  constructing  a  road  over 
lands  without  lawful  authority  is  not 
the  exercise  of  "powers  not  conferred 
by   law11   within   a   statute   making 


such  exercise  a  ground  for  forfeiture, 
and  furthermore  is  not  ground  for  for- 
feiture because  the  public  are  not  in- 
terested and  there  are  other  adequate 
remedies.  State  v.  Kill  Buck  Turn- 
pike Co.,  38  Ind.  71.  To  Bame  effect, 
People  v.  Hillsdale  &  C.  Turnpike  Co., 
2  Johns.  (N.  Y.)   190. 

W  General  Corp.  Law  (N.  Y.), 
§  131,  subd.  1,  formerly  Code  Civ. 
Proc.  §  1798. 

This  statute  has  been  applied  by 
holding  that  it  is  ground  for  forfeit- 
ure for  an  insurance  company  to  mis- 
appropriate its  entire  capital  through 
the  deliberate  and  fraudulent  action 
of  its  trustees,  and  also  a  large  sum 
received  from  policyholders  in  addi- 
tion thereto.  People  v.  Globe  Mut. 
Life  Ins.  Co.,  60  How.  Pr.  (N.  Y.) 
82. 

64  Per  Justice  Mitchell  in  State  v. 
Minnesota  Thresher  Mfg.  Co.,  40 
Minn.  213,  226,  3  L.   B.   A.  510,  41 
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creditors  are  not  ground  for  a  forfeiture  at  the  suit  of  the  state.66 
Moreover,  ultra  vires  acts  may  be  such  as  to  warrant  injunctive 
relief  .at  the  suit  of  the  state  and  yet  not  be  ground  for  a  forfeiture 
at  the  suit  of  the  state.68 

§  5484.  —  Acta  relating  to  subscriptions,  issuance,  Increase  or 
payment  of  or  for  capital  stock.  It  has  been  held  to  be  ground  for 
forfeiture  for  a  corporation  to  increase  its  capital  stock  without  legis- 
lative sanction,  or  issue  certificates  of  stock  beyond  the  amount  of 
the  capital ; 67  or  to  wilfully  violate  statutory  or  constitutional  provi- 
sions as  to  the  amount  of  subscriptions  for  stock  before  commence- 
ment of  business,  or  as  to  payment  for  stock.66  But  the  issuance  of 
alleged  fictitious  stock  is  not  ground  for  forfeiture  where  the  ques- 
tion of  whether  it  is  fictitious  is  in  doubt  and  cannot  be  determined 
until  later.66 


§  6485.  —  Illegal  levy  of  assessments.  The  mere  fact  that  a  cor- 
poration has  made  illegal  assessment  on  its  stock  is  not  ground  for 
dissolution  of  the  corporation.70 

§  5486.  —  Charging  excessive  rates.  The  wilful  and  persistent 
charging  of  higher  rates  than  the  maximum  fixed  by  statute  has  been 
held  to  authorize  the  forfeiture  of  the  charter  of  a  company.71 

§5487.  — Unauthorized  consolidation.  It  has  been  held  not  a 
ground  of  forfeiture  for  corporations  to  enter  into  an  ultra  vires 


N.  W.  1020.  ,  To  same  effect,  see  State 
v.  Twin  Village  Water  Co.,  98  Me. 
214,  230,  56  Atl.  763. 

65  State  v.  Minnesota  Thresher 
Mfg.  Co.,  40  Minn.  213,  226,  3  L.  B. 
A.  510,  41  N.  W.  1020,  and  see  §  5470, 
supra. 

"Wrongs  done  creditors  and  stock- 
holders in  the  course  of  the  adminis- 
tration of  the  company's  affairs,  by 
the  assumption  of  questionable  rights, 
should  not  be  made  a  ground  of  for- 
feiture, especially  when  it  appeals  a 
remedy  exists  otherwise. M  State  v. 
Southern  Building  &  Loan  Ass'n,  132 
Ala.  50,  31  So.  375. 

66  State  v.  Minnesota  Thresher  Mfg. 


Co.,  40  Minn.  213,  226,  3  L.  B.  A.  510, 
41  N.  W.  1020. 

67  People  v.  Parker  Vein  Coal  Co., 
10  How.  Pr.   (N.  Y.)  543. 

68  See  §5498,  infra. 

6*  State  v.  New  Orleans  Water  Sup- 
ply Co.,  Ill  La.  1049,  36  So.  117. 

70  People  v.  Rosenstein-Cohn  Cigar 
Co.,  131  Cal.  153,  63  Pac.  163. 

71  State  v.  New  Orleans  Water 
Works  Co.,  107  La.  1,  31  So.  395, 
water  company. 

Effect  of  transfer  of  railroad  to  an- 
other company,  see  State  v.  Consoli- 
dation Coal  Co.,  46  Md.  1,  and  see 
§4700  et  seq.,  supra,  chapter  on  Con- 
solidation. 
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consolidation,  where  they  act  in  good  faith  and  the  consolidation  is 
afterwards  declared  void.78 


§  5488.  —  Trusts  and  combinations  in  restraint  of  trade.    It  is 

ground  for  forfeiture  for  a  corporation  to  enter  into  an  unauthorized 
and  unlawful  combination  with  other  corporations,  or  with  corpora- 
tions and  natural  persons,  for  the  purpose  of  preventing  competition 
and  creating  a  monopoly.78    Moreover,  it  is  a  ground  for  forfeiture 


78  State  v.  Crawfordsville  &  D. 
Turnpike  Co.,  102  Ind.  600,  1  N.  E. 
400;  State  v.  Crawfordsville  &  S. 
Turnpike  Co.,  102  Ind.  283,  1  N.  E. 
395. 

78  Illinois.  Distilling  &  Cattle- 
Feeding  Co.  v.  People,  156  111.  448, 
47  Am.  St.  Rep.  200,  41  N.  E.  188; 
People  v.  Chicago  Gas  Trust  Co.,  130 
111.  268,  8  L.  B.  A.  497,  17  Am.  St. 
Bep.  319,  22  N.  E.  798. 

Indiana.  State  v.  Portland  Natu- 
ral Gas  Co.,  153  Ind.  483,  53  L.  B.  A. 
413,  74  Am.  St.  Bep.  314,  53  N.  E. 
1089. 

Mississippi  Southern  Elec.  Secu- 
rities Co.  v.  State,  91  Miss.  195,  124 
Am.  St.  Bep.  638,  44  So.  785. 

Missouri.  State  v.  Standard  Oil 
Co.,  218  Mo.  1,  116  S.  W.  902. 

Nebraska.  State  v.  Nebraska  Dis- 
tilling Co.,  29  Neb.  700,  46  N.  W. 
155. 

New  York.  People  v.  Milk  Ex- 
change, 145  N.  Y.  267,  27  L.  B.  A. 
437,  45  Am.  St.  Bep.  609,  39  N.  E. 
1062;  People  v.  North  Biver  Sugar 
Befining  Co.,  121  N.  Y.  582,  9  L.  B.  A. 
33,  18  Am.  St.  Bep.  843,  24  N.  E. 
834.  See  also  In  re  Consolidated  Gas 
Co.  of  New  York,  '56  Misc.  49,  106 
N.  Y.  Supp.  407,  aff'd  124  App.  Div. 
401,  108  N.  Y.  Supp.  823. 

Ohio.  State  v.  Standard  Oil  Co., 
49  Ohio  St.  137,  15  L.  B.  A.  145,  34 
Am.  St.  Bep.  541,  30  N.  E.  279. 

South  Dakota.  State  v.  Central 
Lumber  Co.,  24  S.  D.  136,  42  L.  B.  A. 
(N.  S.)   804,  123  N.  W.  504. 

What  constitutes  unlawful  monop- 


olies, see  chapter  on  Monopolies,  supra. 

Where  two  corporations  created  for 
the  purpose  of  supplying  natural  gas 
to  the  people  of  a  city  entered  into 
an  agreement  fixing  the  price  of  gas 
to  be  charged  to  consumers,  and  stip- 
ulating that  neither  would  furnish  gas 
to  persons  who  were  patrons  of  the 
other,  it  was  held  that  the  agreement 
was  unlawful  as  a  restraint  upon 
competition  between  the  companies, 
and  as  tending  to  create  a  monopoly, 
and  that  it  might  be  made  the  basis 
of  proceedings  in  quo  warranto  by  the 
state  to  forfeit  their  charters.  State 
v.  Portland  Natural  Gas  &  Oil  Co., 
153  Ind.  483,  53  L.  B.  A.  413,  74  Am. 
St.  Bep.  314,  53  N.  E.  1089. 

See  also  People  v.  Chicago  Gas 
Trust  Co.,  130  111.  268,  8  L.  B.  A. 
497,  17  Am.  St.  Bep.  319,"  22  N.  E. 
798,  where  a  gas  company  obtained 
control  of  another  gas  company  in  the 
same  city  by  purchasing  its  stock. 

In  a  New  York  case,  in  which  the 
charter  of  the  North  Biver  Sugar  Be- 
fining Company  was  forfeited  because 
it  had  entered  into  an  illegal  trust 
agreement  with  other  corporations  and 
persons,  it  was  held  in  substance  that 
if  a  corporation  becomes  an  integral 
part  of  a  combination  which  possesses 
over  it  absolute  control,  which  has 
absorbed  most  of  its  corporate  func- 
tions, and  dictates  the  extent,  man- 
ner1 and  terms  of  its  entire  business 
activity;  if  that  combination  draws 
under  its  control  other  corporations 
in  the  same  business;  if  all  the  stock 
is  transferred  to  a  central  board,  and 
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that  a  corporation  has  engaged  in  an  illegal  trust  in  restraint  of 
trade,  without  any  showing  of  evil  intent  or  injury  to  the  public 
on  the  part  of  the  corporation,  since  the  inevitable  tendency  of  the 
act  is  injurious  to  the  public.  7*  So  it  is  a  ground  for  forfeiture  that 
a  railroad  company  has  violated  a  statute  prohibiting  consolidation 
of  parallel  or  competing  railroad  lines.76  And  violation  of  the  anti- 
trust legislation  is  often  expressly  made  a  ground  for  forfeiture  at 
the  suit  of  the  state,  by  the  statute.76 

§  6489.  —  Violation  of  Sunday  laws.    The  playing  of  baseball  on 
Sunday  is  not  a  ground  for  forfeiture  of  the  charter  of  a  ball  club 


in  exchange  for  it  certificates  are 
taken  and  distributed  to  its  own  stock- 
holders, carrying  a  proportionate  in- 
terest in  what  it  describes  as  its  cap- 
ital stock,  new  directors  being  chosen 
by  the  board,  who  are  made  eligible 
by  the  gift  to  them  of  single  shares, 
and  liable  to  be  removed  under  the 
terms  of  their  appointment  at  any 
moment  of  independent  action;  if  it 
loses  its  power  to  make  a  dividend, 
and  is  compelled  to  pay  over  its  net 
earnings  to  a  master  whose  servant 
it  has  become,  and  ceases  to  carry  on 
business  under  orders  of  that  master, 
cannot  stir  without  his  approval,  and 
yet  is  entitled  to  receive  from  the 
earnings  orf  the  other  corporations  its 
proportionate  share  of  all  profits,  for 
division  among  its  own  stockholders, 
who  hold  substituted  certificates,  and 
is  liable  to  be  mortgaged,  not  for  its 
own  corporate  benefit  alone,  but  to 
supply  with  funds  the  controlling 
board  when  reaching  out  for  other 
coveted  corporations  and  their  busi- 
ness—  such  corporation  has  been 
guilty  of  an  excess  and  abuse  of  its 
power  which  threatens  and  harms 
the  public  welfare,  and  justifies  a 
judgment  of  dissolution.  People  v. 
North  River  Sugar  Refining  Co.,  121 
N.  Y.  582,  9  L.  R.  A.  33,  18  Am.  St. 
Rep.  843,  24  N.  E.  834. 

See  also  State  v.  Standard  Oil  Co., 
49  Ohio  St.  137,  15  L.  R.  A.  145,  34 


Am.  St.  Rep.  541,  30  N.  E.  279,  where 
a  combination  or  trust  was  formed 
between  oil  companies  by  transfer  of 
stock  to  trustees. 

Where  a  corporation  adopted  by- 
laws declaring  that  its  directors  should 
have  the  power  to  make  and  fix  the 
standard  or  market  price  at  which 
milk  should  be  purchased  by  the  stock- 
holders of  the  corporation,  and,  acting 
under  such  by-laws,  the  directors  from 
time  to  time  fixed  the  price  of  milk 
to  be  paid  by  dealers,  and  the  price 
so  fixed  largely  controlled  the  market 
in  and  about  the  city  in  which  the 
corporation  had  its  place  of  business, 
it  was  held  that  these  facts  supported 
a  verdict  or  finding  that  the  corpo- 
ration as  thus  managed  constituted  a 
combination  inimical  to  trade  and 
commerce,  and  therefore  unlawful  and 
were  sufficient  to  sustain  a  judgment 
forfeiting  the  charter  of  the  corpo- 
ration. People  v.  Milk  Exchange,  145 
N.  Y.  267,  27  L.  R.  A.  437,  45  Am. 
St.  Rep.  609,  39  N.  E.  1062. 

74  State  v.  Standard  Oil  •  Co.,  218 
Mo.  1,  116  S.  W.  902.  But  see  At- 
torney General  v.  Consolidated  Gas 
Co.,  124  N.  Y.  App.  Div.  401,  108 
N.  Y.   Supp.  823. 

76  See  State  v.  Terminal  R.  Ass'n 
of  St.  Louis,  182  Mo.  284,  81  S.  W. 
395. 

70  State  v.  American  Sugar  Refining 
Co.,  138  La.  1005,  71  So.  137. 
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where  the  statute  forbidding  it  makes  the  violation  punishable  merely 
by  a  penalty  and  does  not  authorize  an  indictment  for  a  misdemeanor, 
at  least  when  the  act  is  not  a  nuisance.77  If  it  is  sought  to  annul  the 
charter  of  a  baseball  club  on  the  ground  of  a  violation  of  a  statute 
forbidding  Sunday  ball  games,  violation  of  other  Sunday  laws  is  im- 
material.7* 

§5490.  — Violation  of  statutes  against  gambling.  It  is  ground 
for  forfeiture  of  the  charter  of  a  hotel  company  that  it  constructed 
and  operated  a  large  casino  for  gambling;79  and  the  fact  that  the 
corporation  has  successfully  carried  on  the  business  of  operating  a 
hotel  and  health  resort  does  not  preclude  the  forfeiture  of  its  charter 
at  the  suit  of  the  state  where  its  casino  has  violated  the  anti-gambling 
law.10  So,  in  a  proper  case,  the  charter  of  a  fair  association  may  be 
annulled  for  permitting  or  authorizing  gambling  on  horse  races  in 
connection  with  the  holding  of  the  fair.81  Where  a  corporation  was 
created  to  encourage  agriculture,  maintain  fair  grounds  and  a  race 
track,  and  to  perform  other  functions  appurtenant  thereto,  including* 
pool  selling  and  bookmaking  at  its  tracks,  there  was  held  to  be  a  sub- 
stantial failure  in  fulfilling  the  purposes  of  the  corporate  creation 
subjecting  it  to  forfeiture  of  franchises,  where  the  only  use  made  of 
the  franchises  granted  was  the  maintenance  of  a  race  track  for 
gambling  purposes.88 

§  5491.  —Application  of  rule  to  acts  of  banking  companies.    It 

has  been  held  ground  for  forfeiture  for  a  bank  to  wilfully  violate  a 
prohibition  in  its  charter  against  making  loans  and  discounts  at  a 
greater  rate  than  is  prescribed,  and  in  dealing  in  promissory  notes 
otherwise  than  by  discounting  them ; M  for  a  bank  to  contract  debts 
or  issue  bills  to  a  greater  amount  than  is  allowed  by  its  charter,  or 
to  fraudulently  issue  more  paper  than  it  can  redeem ;  •*  or  for  a  bank 


77  State  v.  Nashville  Baseball  Club, 
127  Tenn.  292,  Ann.  Cas.  1914  B  1243, 
154  8.  W.  1151. 

78  State  v.  Nashville  Baseball  Club, 
127  Tenn.  292,  Ann.  Cas.  1914  B 1243, 
154  S.  W.  1151. 

79  State  v.  French  Lick  Springs 
Hotel  Co.,  42  Ind.  App.  282,  82  N.  E. 
801,  85  N.   E.   724. 

80  State  v.  French  Lick  Springs 
Hotel  Co.,  42  Ind.  App.  282,  82  N.  E. 
801,  85  N.  E.  724. 

81  State  v.  Anthony  Fair  Ass'n,  89 


Kan.  238,  Ann.  Cas.  1914  D  361,  131 
Pac.  626;  State  v.  Delmar  Jockey 
Club,  200  Mo.  34,  92  S.  W.  185,  98 
S.  W.  539.  See  also  Cope  v.  District 
Fair  Ass'n  of  Flora,  Illinois,  99  111. 
489,  39  Am.  Bep.  30. 

88  State  v.  Delmar  Jockey  Club,  200 
Mo.  34,  98  S.  W.  539,  92  S.  W.  185. 

83  Com.  v.  Commercial  Bank,  28  Pa. 
St.  383. 

84  Bank   of  Vincennes  v.   State,   1 
Blackf.  (Ind.)  267,  12  Am.  Dec.  234. 
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to  withdraw  stocjt  under  the  form  of  loans  upon  private  security, 
with  intent  to  reduce  the  effective  capital  below  the  amount  required 
by  its  charter.85  So  statutes  often  expressly  authorize  a  forfeiture 
for  misuser.88 


§6492.  —Application  of  rule  to  acts  of  turnpike  companies.    It 

has  been  held  cause  for  forfeiture  for  a  turnpike  company  to  place 
its  toll  gate  in  an  unauthorized  place,87  or  to  collect  tolls  before 
performance  of  prescribed  conditions  •  precedent,  or  to  collect  ex- 
cessive tolls.88  And  a  violation  of  statutes  as  to  location  of  the  road 
is  ground  for  forfeiture.88 

§  5403.  Breach  of  conditions  subsequent  prescribed  by  charter  or 
other  statute— General  rnla  It  is  often  held  or  said  that  the  char- 
ter of  a  corporation  may  be  forfeited  in  proper  proceedings  for  a 
failure  to  comply  with  a  condition  subsequent  prescribed  therein, 
and  a  forfeiture  is  often  expressly  provided  for  by  statute  in  such 
cases.90    In  so  far  as  breaches  of  conditions  subsequent  contained  in 


M  State  v.  Essex  Bank,  8  Vt.  489. 

SB  To  justify  proceedings  by  bank 
commissioners  under  a  statute  to  dis- 
solve a  banking  corporation  on  the 
ground  that  "it  is  so  managing  its 
concerns,  that  the  public,  or  those 
having  funds  in  its  custody,  are  in 
danger  of  being  defrauded  thereby," 
it  is  not  necessary  that  they  shall  be 
satisfied  that  there  is  a  formed  design 
on  the  part  of  the  managers  to  cheat 
the  bill  holders  or  the  depositors,  but 
it  is  sufficient  if  they  are  satisfied  that 
the  condition  of  the  bank,  from  its 
improper  and  illegal  management,  and 
the  temptation  to  and  danger  of  fraud 
growing  out  of  it,  are  such  that  they 
ought  to  interfere  to  prevent  it.  Bank 
Commissioners  v.  Bhode  Island  Cent. 
Bank,  5  B.  I.  12. 

•7  State  v.  Pasumpsic  Turnpike  Co., 
3  Vt.  178. 

SS  People  v.  Kingston  &  M.  Turn- 
pike Boad  Co.,  23  Wend.  (N.  Y.) 
193,  35  Am.  Bee.  551. 

••Lyons  &  E.  P.  Toll  Boad  Co.  v. 
People,  29  Colo.  434,  68  Pac.  275. 


90  Colorado.  People  v.  City  Bank  of 
Leadville,  7  Colo.  226,  3  Pac.  214. 

mtnois.  Henderson  Loan  &  Beal 
Estate  Ass'n  v.  People,  163  111.  196, 
45  N.  E.  141. 

Indiana.  State  v.  Brownstown  & 
B.  Valley  Gravel-Boad  Co.,  120  Ind. 
337,  22  N.  E.  316. 

Maryland.  Chesapeake  &  O.  Canal 
Co.  v.  Baltimore  &  O.  B.  Co.,  4  Gill 
&  J.  1. 

Massachusetts.  Com.  v.  Tenth 
Massachusetts  Turnpike  Corporation, 
11  Cush.  171. 

Nebraska.  State  v.  Council  Bluffs 
&  N.  Perry  Co.,  11  Neb.  354,  9  N.  W. 
563. 

New  York.  People  v.  Buffalo  Stone 
&  Cement  Co.,  131  N.  Y.  140,  15  L.  B. 
A.  240,  29  N.  E.  947. 

Tennessee.  State  v.  Nonconnah 
Turnpike  Co.,  1  Tenn.  Cas.  511. 

Failure  of  a  bridge  company  to  com- 
mence construction  of  the  bridge 
within  a  certain  time.  New  York  & 
L.  I.  Bridge  Co.  v.  Smith,  148  N.  Y. 
540,  42  N.  E.  1088. 


9107 


§  5493]  Private  Corporations  [Ch.  64 

the  charter  or  other  statute  are  concerned,  four  questions  may  arise, 
according  to  the  circumstances.  First,  if  the  charter  or  statute  ex- 
pressly provides  that  the  failure  to  comply  therewith  shall  forfeit 
the  rights  of  the  company,  or  it  shall  cease  or  be  dissolved,  or  the 
like,  the  question  may  arise  whether  the  provision  is  self-executing 
so  as  to  annul  the  charter  without  recourse  to  the  courts.  This  phase 
has  already  been  considered.01  Second,  if  there  is  such  a  statute  pre- 
scribing forfeiture  as  the  penalty,  does  the  case  come  within  the 
provisions  of  the  statute  so  far  as  the  failure  to  act  is  concerned? 
Third,  if  there  is  such  a  statute  prescribing  the  penalty  of  forfeiture, 
has  the  court  any  discretion  to  refuse  a  forfeiture  in  a  proper  case? 
This  phase  has  already  been  noticed.08  Fourth,  if  the  charter  or 
other  statute  prescribes  conditions,  but  does  not  fix  the  penalty  of 
forfeiture  for  violation  thereof  and  in  fact  prescribes  no  penalty,  is 
the  violation  thereof  ground  for  forfeiture  ?  Answering  the  last  ques- 
tion first,  the  general  rule  is  that,  even  when  the  penalty  of  forfeiture 
and  dissolution  is  not  expressly  imposed,  all  the  duties  or  require- 
ments enjoined  by  an  act  of  incorporation  or  a  general  incorporation 
law  are  conditions  attached  to  the  grant  or  the  franchise  conferred, 
and  must  be  substantially  performed,  or  the  corporation  will  subject 
itself  to  a  forfeiture.98  Thus,  the  failure  of  a  ferry  company  to 
erect  or  maintain  a  bridge  as  required  by  its  charter,  is  a  ground  for 
forfeiture.94  A  requirement,  however,  may  be  so  immaterial  that  it 
will  not  be  considered  that  the  legislature  intended  it  as  a  condition 
subsequent,  and,  in  such  a  case,  failure  to  comply  with  the  same  will 
not  be  a  ground  of  forfeiture.96    Furthermore,  if  some  other  remedy 

91  See  S{  5425-5427,  supra.  In  New  York,  if  a  corporation  does 

98  See  §5469,  supra.  not  comply  with  the  fundamental  re- 

98  Attorney   General    v.   Petersburg  quirements  of  the  act  creating  it,  it 

&  B.  B.  Co.,  28  N.  0.  456;  State  v.  "offends"  against  the  provisions  of 

Nonconnah  Turnpike  Co.,  1  Tenn.  Cas.  such  act,  so  as  to  authorize  the  an- 

511.  nulment  of  the  charter  under  sec.  131 

Rule  applied  to  failure  of  a  river  of  the  General  Corp.  Law  (formerly 

improvement    company    to    lock    and  §430    of   the   old   Code).     People   v. 

slacken    the    river    between    certain  Rensselaer  Ins.  Co.,  38  Barb.  (N.  Y.) 

points  within  the  time  limited  in  its  323.    Bale  applied  to  failure  to  make 

charter.     People   v.  Kankakee  Biver  an  annual  report.     People  v.  Buffalo 

Improvement  Co.,  103  111.  491.  Stone  &  Cement  Co.,  131  N.  Y.  140, 

Bule   applied   to   failure   of  a  cor-  15  L.  B.  A.  240,  29  N.  E.  947. 

poration  authorized  to  improve  a  river  94  State    v.    Council    Bluffs    &    N. 

or  stream,  and  to  collect  tolls,  to  com-  Ferry  Co.,  11  Neb.  354,  9  N.  W.  563. 

ply  with  its  charter  as  to  the  condi-  95  See  Harris  v.  Mississippi  Valley 

tion  in  which  the  river  or  stream  shall  &  S.  I.  B.  Co.,  51  Miss.  602,  where  the 

be   kept.     Stackpole   v.  Wickham,   7  charter  of  a  railroad  company  defined 

La.  Ann.  678.                     *  the  termini  of  its  road,  and  gave  the 
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for  a  violation  is  expressly  fixed  by  the  charter  or  other  statute,  it 
is  generally  held  that  such  other  remedy  is  exclusive.96 

As  to  the  second  question,  the  rule  is  that  when  there  is  any  doubt 
as  to  the  construction  of  a  charter  or  statute  prescribing  conditions 
subsequent  to  be  performed  by  a  corporation,  it  should  be  so  resolved 
as  to  avoid  a  forfeiture,  if  it  can  reasonably  be  done,  for  statutes 
are  liberally  construed  to  prevent  forfeitures.97 


§  6491  —  Necessity  that  breach  be  wilful.  It  has  been  held  that, 
in  order  to  obtain  a  decree  of  forfeiture  for  breach  of  a  condition 
subsequent  prescribed  in  a  charter,  it  need  not  be  shown  that  the 
failure  to  comply  with  the  condition  was  wilf ul,  and  not  the  result 
of  an  honest  mistake  in  the  construction  of  the  charter.99  But  in  a 
later  case  in  the  same  state  it  is  held  that  the  exception  is  limited  to 
where  the  omission  is  expressly  declared  by  statute  to  be  a  cause  of 
forfeiture  and  does  not  apply  where  there  is  mere  noncompliance 
with  a  charter  or  other  statutory  provision.99 

§6485.  — Substantial  compliance  as  sufficient.  Where  proceed- 
ings are  instituted  against  a  corporation  for  a  forfeiture  on  the  ground 
that  it  has  failed  to  comply  with  particular  provisions  of  its  charter, 
or  of  some  other  statute  to  which  it  is  subject,  it  is  sufficient,  in  order 
to  defeat  the  proceedings,  to  show  a  substantial  compliance  with  such 
provisions.1  For  this  reason  it  was  held  in  a  late  Illinois  case  that 
a  technical  violation  by  a  corporation  of  a  statute  requiring  the  direc- 
tors to  cause  to  be  kept  at  its  principal  office  or  place  of  business 
within  the  state  correct  books  of  account  of  all  its  business  was  not 
cause  for  forfeiting  its  franchises,  where  it  substantially  complied 


general  direction,  and  required  a  sur- 
vey of  the  route  to  be  made,  and  a 
map  made  and  filed  in  the  office  of  the 
secretary  of  state  within  twelve 
months  from  the  granting  of  the  char- 
ter, and  it  was  held  that  this  was  not 
a  material  condition  of  the  charter, 
and  that  a  failure  to  comply  there- 
with was  no  cause  of  forfeiture. 

ft*  See  §5427,  supra. 

97  State  v.  Brownstown  &  B.  Valley 
Gravel-Road  Co.,  120  Ind.  337,  22  N. 
£.  316,  and  see  §  5468,  supra. 

•ft  State  v.  Nonconnah  Turnpike  Co., 
1  Tenn.  Cas.  511,  and  see  §  5471,  supra. 

ft*  State    v.    Cumberland    Telephone 


'&  Telegraph  Co.,  114  Tenn.  194,  201- 
210,  86  S.  W.  390. 

1  Illinois.  Chicago  City  B.  Co.  v. 
Story,  73  111.  541. 

Mississippi.  Commercial  Bank  of 
Natchez  v.  State,  6  Smedes  &  M.  599. 

Missouri.  State  v.  Wood,  84  Mo. 
378. 

New  York.  People  v.  Williams- 
burgh  Turnpike  Boad  &  Bridge  Co., 
47  N.  Y.  586;  People  v.  Kingston  & 
M.  Turnpike  Boad  Co.,  23  Wend.  193, 
35  Am.  Dec.  551. 

Ohio.  State  v.  Farmers'  College,  32 
Ohio  St.  487. 
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with  the  statute  by  keeping  its  books  just  across  the  state  line  from 
its  Illinois  office,  and  brought  them  to  that  office  whenever  demanded 
by  any  stockholder  or  other  person  entitled  to  inspect  them.8  The 
rule  as  to  violations  of  statutes  has  been  well  stated  as  follows:  "It 
is  not  every  failure  to  comply  with  the  exact  letter  of  the  statute 
which  will  expose  a  corporation  to  the  loss  of  its  franchises.  In 
determining  whether  such  departure  from  the  provisions  of  the  act 
of  incorporation  has  occurred  as  will  work  a  forfeiture,  the  same  gen- 
eral principles  of  construction  are  applicable  which  govern  valuable 
grants  to  individuals  upon  conditions  subsequent  or  precedent.  In 
all  such  cases,  a  substantial  performance  of  the  conditions,  according 
to  the  intent  of  the  charter,  is  all  that  is  required,  and  slight  de- 
partures are  overlooked.'' 8 

§5496,  — Failure  to  commence  business  within  specified  time. 

This  is  often  expressly  made  a  ground  for  forfeiture  by  statute.4 

1 6497.  — Failure  to  commence  or  oomplete  road  within  specified 
time.  Failure  of  a  railroad  or  turnpike  company  to  commence  or 
complete  its  road  within  a  certain  time,  as  required  by  its  charter 
or  governing  statute,  is  often  held  to  be  a  ground  of  forfeiture  or 
is  expressly  made  a  ground  for  forfeiture.5 

§6498.  — Failure  to  subscribe,  or  pay,  for  certain  amount  of 
stock.  Failure  to  comply  with  charter  or  other  statutory  provi- 
sions as  to  subscription  or  payment  of  a  certain  amount  of  capital 
stock  within  a  time  prescribed,  is  ground  for  forfeiture ; 6  and  a  f or- 


8  North  &  South  Rolling-Stock  Co. 
v.  People,  147  111.  234,  24  L.  B.  A. 
462,  35  N.  E.  608. 

3  North  &  South  Boiling-Stock  Go. 
v.  People,  147  111.  234,  252,  24  L.  B.  A. 
462,  35  N.  E.  608. 

*Cal.  Oiv.  Code,  §358;  People  v. 
Bosenstein-Cohn  Cigar  Co.,  131  Cal. 
153,  63  Pac.  163. 

ft  Hughes  v.  Northern  Pac.  By.  Co., 
18  Fed.  106;  Day  v.  Ogdensburgh  & 
L.  C.  B.  Co.,  107  N.  T.  129,  13  N.  E. 
765;  In  re  King's  County  El.  B.  Co., 
105  N.  T.  97,  13  N.  E.  18;  People  v. 
Waterford  &  S.  Turnpike  Co.,  3  Abb. 
Dec.  (N.  T.)  580;  People  v.  Kingston 
&  M.  Turnpike  Boad   Co.,  23  Wend. 


(N.  Y.)  193,  35  Am.  Dec.  551;  State 
v.  Nonconnah  Turnpike  Co.,  1  Tenn. 
Cas.  511. 

Statute  as  self -executing,  see  §  5427, 
supra. 

6  People  v.  City  Bank  of  Leadville, 
7  Colo.  226,  3  Pac.  214;  People  v.  Na- 
tional Saw  Bank,  129  111.  618,  22  N. 
E.  288. 

The  charter  of  a  corporation  may 
be  forfeited  for  failure  to  comply 
with  a  statute  requiring  its  full  capital 
stock  to  be  paid  up  within  one  year 
from  the  date  of  its  organization. 
People  v.  City  Bank  of  Leadville,  7 
Colo.  226,  3  Pac.  214. 

Failure  to  comply  with  a  constitu- 
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feiture  in  such  a  case  is  often  expressly  provided  for  by  statute.7 

§5490.  — Failure  to  file  annual  repent  or  other  papen.  A  for- 
feiture may  be  declared  for  failure  to  comply  with  provisions  re- 
quiring annual  reports,  even  though  the  penalty  of  forfeiture  is  not 
expressly  provided  for.1  The  failure  to  file  an  annual  report  is  often 
expressly  made  a  ground  for  forfeiture.0  But  it  has  been  held  that 
failure  to  file  abstracts  of  the  charter  in  the  various  counties  where 
a  corporation  does  business,  as  required  by  statute,  does  not  warrant 
a  forfeiture,  where  the  result  of  inadvertence  and  where  corrected 
before  trial,  and  where  the  failure  was  no  menace  to  the  public  wel- 
fare.10 


tional  provision  that  no  corporation 
shall  issue  stock  or  bonds  except  for 
labor  done  or  money  or  property 
actually  received,  and  a  charter  pro- 
vision that  no  stock  shall  be  issued 
or  certificate  given  therefor  until  the 
amount  subscribed  for  has  been  fully 
paid  renders  the  corporation  subject 
to  forfeiture.  State  v.  New  Orleans 
Debenture  Redemption  Co.,  51  La. 
Ann.  1827,  26  So.  586. 

When  the  charter  of  a  corporation 
authorizes  it  to  commence  business 
only  when  one  thousand  shares  of  its 
stock  have  been  subscribed,  com- 
mencement of  business  when  only  a 
few  hundred  shares  have  been  sub- 
scribed is  ground  for  proceedings  to 
forfeit  its  charter.  State  v.  Deben- 
ture Guarantee  &  Loan  Co.,  51  La. 
Ann.  1874,  26  So.  600. 

7  People  v.  Buffalo  Stone  &  Cement 
Co.,  131  N.  %m  140,  15  L.  B.  A.  240,  29 
N.  E.  947,  failure  to  pay  in  stock  in 
two  years. 

3Com.  v.  Tenth  Massachusetts 
Turnpike  Corporation,  11  Cush. 
(Mass.)  171;  People  v.  Buffalo  Stone 
&  Cement  Co.,  131  N.  Y.  140,  15  L. 
R.  A.  240,  29  N.  E.  947;  Attorney  Gen- 
eral v.  Petersburg  &  B.  B.  Co.,  6  Irejl. 
(N.  C.)  456.  But  see  State  v.  Browns- 
town  &  B.  Valley  Gravel  Boad  Co., 
120  Ind.  337,  22  N.  E.  316. 


Otherwise  where  reason  for  requir- 
ing filing  of  annual  accounts  had 
ceased.  People  v.  Kankakee  Biver 
Improvement  Co.,  103  HI.  491. 

The  charter  of  a  bank  may  be  for- 
feited for  failure  to  make  the  report 
of  its  condition  required  by  law  for 
the  protection  of  the  public.  State  v. 
Seneca  County  Bank,  5  Ohio  St.  171. 

The  charter  of  a  manufacturing  cor- 
poration may  be  forfeited  for  failure 
to  comply  with  a  provision  of  the 
manufacturing  corporation  law  re- 
quiring it  to  make  an  annual  state- 
ment of  the  amount  paid  on  its  capi- 
tal stock.  People  v.  Buffalo  Stone  & 
Cement  Co.,  131  N.  T.  140,  15  L.  B. 
A.  240,  29  N.  E.  947  (under  a  statute 
declaring  that  a  corporation  may  be 
annulled  whenever  it  shall  offend 
against  any  provision  of  the  act  under 
which  it  was  created). 

•  In  Missouri,  the  secretary  of  state 
cannot  cancel  a  certificate  of  incor- 
poration on  such  ground  until  a  cer- 
tificate of  the  recorder  of  deeds  of 
the  county  where  the  corporation  is 
located  is  filed,  showing  that  notice 
of  the  suspension  has  been  duly 
posted.  Woodward  Hardware  Co.  v. 
Fisher,  269  Mo.  271,  190  S.  W.  576. 

Failure  to  file  as  ipso  faeto  forfeit* 
ure,  see  §  5425,  supra. 

10  State    v.    Cumberland   Telephone 
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§5500.  — Failure  to  appoint  agent  on  whom  process  may 
served.    In  Arizona,  a  statute  provides,  as  a  ground  for  dissolutio: 
the  failure  to  appoint  a  resident  agent  to  accept  service  of  process.* 
However,  mere  irregularities  in  the  appointment  are  not  ground,1- 
and  the  appointment  of  such  an  agent  at  any  time  before  the  hearin 
or  trial  precludes  a  dissolution.18 

§  5501.  —  Failure  to  keep  general  offices,  eta,  within  state.    Fai 

ure  of  a  corporation  to  comply  with  the  law  with  respect  to  keepin 
its  office  or  principal  place  of  business,  or  its  officers,  or  records,  etc — 
within  the  state,  may  be  made  the  ground  of  proceedings  to  f orfei 
its  charter.1*  Thus  it  has  been  held  in  a  North  Carolina  case  thafc 
since  the  statutes  of  that  state  plainly  contemplate  that  corporation 
created  by  or  under  its  laws  shall  keep  their  principal  offices,  an 
certainly  some  of  their  agencies,  within  the  state,  the  failure  of 
domestic  corporation  to  maintain  its  principal  office  within  the  statfe 
as  required  by  its  articles  of  incorporation,  and  the  withdrawal  o 
all  agencies  from  the  state,  is  an  abuse  and  misuser  of  its  franchiser 
within  the  meaning  of  a  statute  authorizing  a  stockholder  to  institut 
proceedings  for  the  dissolution  of  a  corporation  "for  any  abuse  o 
its  powers,  to  the  injury  of  plaintiff  or  of  the  corporation."1*  An 
in  a  Wisconsin  case,  the  charter  of  a  Wisconsin  railroad  corporatio 
was  forfeited  in  proceedings  by  the  state,  where  it  appeared  tha 
its  principal  offices  were  in  New  York  city,  that  its  books  and  records 
had  always  been  kept  in  that  city,  that  none  of  its  principal  officers 
resided  in  Wisconsin,  and  that,  by  reason  of  these  facts,  it  had  been, 
impossible  to  enforce  an  attachment  against  the  shares  of  stockholder* 


&  Telegraph  Co.,  114  Tenn.  194,  86 
S.  W.  390. 

URillito  Canal  Co.  v.  Schmidt,  11 
Ariz.  49,  89  Pac.  523. 

l*Big  4  Advertising  Co.  of  Phoenix 
v.  Clingan,  15  Ariz.  34,  135  Pac.  713. 

18  Big  4  Advertising  Co.  of  Phoenix 
v.  Clingan,  15  Ariz.  34,  135  Pac.  713; 
Flowing  "Wells  Co.  v.  Culin,  11  Ariz. 
425,  95  Pac.  111. 

14  State  v.  Park  &  Nelson  Lumber 
Co.,  58  Minn.  330,  49  Am.  St.  Rep. 
516,  59  N.  W.  1048;  Simmons  v.  Nor- 
folk &  B.  Steamboat  Co.,  113  N.  C. 
147,  22  L.  R.  A.  677,  37  Am.  St.  Rep. 
614,  18  S.  E.  117. 

But  where  a  corporation  organized 


under  the  laws  of  Illinois  kept  all  its 
property  in  that  state,  and  estab- 
lished an  office  there  at  which  all 
corporate  meetings  were  held,  but  had 
another  office  in  Missouri,  where  much 
of  its  business  was  transacted,  and 
where  all  its  directors,  officers  and 
stockholders  lived,  it  was  held  that  it 
was  not  subject  to  forfeiture  as  being 
in  reality  a  foreign  institution.  North 
&  South  Rolling-Stock  Co.  v.  People, 
147  111.  234,  24  L\  R.  A.  462,  35  N.  E. 
608. 

1*  Simmons  v.  Norfolk  &  B.  Steam- 
boat Co.,  113  N.  C.  147,  22  L.  R.  A. 
677,  37  Am.  St.  Rep.  614,  18  S.  E. 
117. 


\ 
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of  the  company  in  actions  in  the  Wisconsin  courts.18  In  Minnesota, 
it  was  held  that  a  statute  providing  that  the  secretary  and  treasurer 
of  every  domestic  corporation  shall  reside,  have  their  place  of  busi- 
ness, and  keep  the  books  of  the  corporation  within  the  state,  is  not 
complied  with  by  the  residence  within  the  state  of  a  person  who  is 
nominally  secretary  and  treasurer  of  the  corporation,  where  the  cor- 
porate business  is  all  transacted  in  another  state,  and  all  its  property 
situated  there;  and  the  charter  of  a  corporation  so  conducting  its 
business  is  subject  to  forfeiture.17  In  Texas  it  was  held,  under  the 
statutes  of  that  state,  that  failure  of  the  president  or  vice  president 
and  a  majority  of  the  directors  of  a  corporation  to  reside  in  the  state, 
as  required  by  statute,  was  a  cause  of  .forfeiture.1*  In  Kansas  it  is 
made  a  ground  of  forfeiture  that  a  domestic  corporation  has  failed 
for  more  than  a  certain  length  of  time  to  keep  its  general  offices  for 
the  transaction  of  business  within  the  state  or  has  failed  to  keep  the 
office  of  its  treasurer  and  its  moneys  within  the  state.10 

A  resident  corporation's  charter  may  be  forfeited  for  refusal  to 
bring  its  books  into  the  state.80 

§  5602.  Nonuser  as  ground— General  rule.  It  has  been  said  that 
it  is  an  implied  condition  of  every  corporate  charter  that  the  grantees 
shall  act  thereunder  up  to  the  expiration  of  the  time  for  which  they 
are  incorporated,  and  if  they  fail  to  do  so,  the  franchises  granted 
may  be  withdrawn.  And,  as  a  general  proposition,  this  is  true.81 
However,  the  nonuser,  in  order  to  be  a  ground  for  forfeiture,  must 
affect  the  "essence  of  the  contract"  between  the  corporation  and  the 
state,  i.  e.,  must  affect  the  public  as  distinguished  merely  from  the 
corporation  and  its  stockholders,88  and  also  must  be  wilful  if  not 
repeated.88 


16  State  v.  Milwaukee,  L.  S.  &  W. 
By.  Co.,  45  Wis.  579. 

Instate  v.  Park  &  Nelson  Lumber 
Co.,  58  Minn.  330,  49  Am.  St.  Rep. 
516,  59  N.  W.  1048. 

IS  State  v.  Southern  Pae.  R.  Co.,  24 
Tex.  80,  121. 

Instate  v.  Topeka  Water  Co.,  59 
Kan.  151,  52  Pae.  422. 

SOHuylar  v.  Cragin  Cattle  Co.,  40 
N.  J.  Bq.  392,  396,  2  Atl.  274. 

81  State  v.  New  Orleans  Gas  Light 
&  Banking  Co.,  2  Bob.  (La.)  529.  See 
also  Darnell  v.  State,  48  Ark.  321,  3 
8.  W.  365;  Washington  &  B.  Turn- 
pike Boad  v.  State,  19  Md.  239;  Chesa- 
peake &  O.  Canal  Co.  v.  Baltimore  & 


O.  B.  Co.,  4  Gill  &  J.  (Md.)  1;  Peo- 
ple v.  Plainfleld  Ave.  Gravel-Road 
Co.,  105  Mich.  9,  62  N.  W.  998;  State 
v.  Minnesota  Cent.  By.  Co.,  36  Minn. 
246,  30  N.  W.  816;  State  v.  Council 
Bluffs  &  N.  Ferry  Co.,  11  Neb.  354, 
9  N.  W.  563. 

«*See  §5470,  supra. 

Nonuser  of  such  rights  and  fran- 
chises as  inure  largely  to  the  interest 
of  the  corporation  and  which  are  of 
no  special  interest  to  the  public  is 
not  ground  for  forfeiture.  State  v. 
Delmar  Jockey  Club,  200  Mo.  34,  98 
8.  W.  539,  92  S.  W.  185. 

*S  See  §5471,  supra. 
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The  charter  of  a  corporation  may  certainly  be  forfeited  in  a  proper 
proceeding  for  wilful  nonuser  of  its  franchises,  to  the  injury  or  preju- 
dice of  the  public,  for  neglect  to  perform  duties  imposed  upon  it  for 
the  benefit  of  the  public,  or  for  rendering  itself  unable  to  perform 
such  duties.**  A  fortiori,  wilful  and  persistent  failure  of  a  public 
service  company  to  perform  the  functions  and  discharge  the  duties 
for  which  they  were  created  is  ground  for  dissolution.85  Where  non- 
user  is  the  ground  of  forfeiture,  it  is  said  that  it  should  be  "total 
and  clear."86 


M  United  States.  Washington  &  B. 
Turnpike  Co.  v.  Maryland,  3  Wall. 
210,  18  L.  Ed.  180. 

Arkansas.  Darnell  v.  State,  48  Ark. 
321,  3  S.  W.  365. 

California.  People  v.  Pittsburg  B. 
Co.,  53  Cal.  694. 

Connecticut  Enfield  Toll  Bridge 
Co.  v.  Connecticut  Biver  Co.,  7  Conn. 
28. 

Illinois.  Illinois  Health  University 
v.  People,  166  111.  171,  46  N.  E.  737; 
Henderson  Loan  &  Real  Estate  Ass'n 
v.  People,  163  111.  196,  45  N.  E.  141; 
Ward  v.  Farwell,  97  HI.  593. 

Kansas.  State  v.  Pipher,  28  Kan. 
127. 

Louisiana.  State  v.  New  Orleans 
Gas  Light  &  Banking  Co.,  2  Bob.  529. 

Maryland.  Washington  &  B.  Turn- 
pike Road  v.  State,  19  Md.  239. 

Michigan.  People  v.  Plainfied  Ave. 
Gravel-Road  Co.,  105  Mich.  9,  62  N. 
W.  998;  People  v.  Plymouth  Plank 
Boad  Co.,  32  Mich.  248;  People  v. 
Jackson  &  M.  Plank  Boad  Co.,  9  Mich. 
285. 

Minnesota.  State  v.  Cannon  Biver 
Manufacturers1  Ass'n,  67  Minn.  14, 
69  N.  W.  621;  State  v.  Minnesota 
Cent.  By.  Co.,  36  Minn.  246,  30  N.  W. 
816. 

Missouri  State  v.  Delmar  Jockey 
Club,  200  Mo.  34,  98  S.  W.  539,  92 
8.  W.  185. 

Nebraska.  State  v.  Atchison  &  N. 
B.  Co.,  24  Neb.  143,  8  Am.  St.  Bep. 


164,  38  N.  W.  43;  State  v.  Council 
Bluffs  &  N.  Ferry  Co.,  11  Neb.  354, 
9  N.  W.  563. 

New  York.  People  v.  Albany  &  V. 
B.  Co.,  24  N.  Y.  261,  82  Am.  Dec.  295; 
People  v.  Fishkill  &  B.  Plank  Boad 
Co.,  27  Barb.  452;  People  v.  Hillsdale 
&  C.  Turnpike  Boad,  23  Wend.  254. 

North  Carolina.  Attorney  General 
v.  Petersburg  &  B.  B.  Co.,  6  Ired. 
456;  State  v.  Bives,  5  Ired.  309. 

Ohio.  Trustees  of  Mclntire  Poor 
School  v.  Zanesville  Canal  &  Manu- 
facturing Co.,  9  Ohio  203,  34  Am.  Dec. 
436. 

Rhode  Island.  State  v.  Pawtuxet 
Turnpike  Corporation,  8  B.  I.  182,  521, 
94  Am.  Dec.  123. 

South  Dakota.  State  v.  Bapid  City 
Library  Ass'n,  142  N.  W.  973. 

Vermont.  State  v.  Boyalton  &  W. 
Turnpike  Co.,  11  Vt.  431;  State  v. 
Pasumpsic  Turnpike  Co.,  3  Vt.  178. 

Wisconsin.  State  v.  Milwaukee,  L. 
S.  &  W.  B.  Co.,  45  Wis.  579. 

Nonuser  of  franchises  distinguished 
from  nonuser  of  powers,  see  State  v. 
Twin  Village  Water  Co.,  98  Me.  214, 
230,  56  Atl.  763. 

**  State  v.  Birmingham  Water 
Works  Co.,  185  Ala.  388,  Ann.  Cas. 
1916  B  166,  64  So.  23. 

W  State  v.  Socie'te'  Bepublicaine  de 
Secours  aux  Emigres  Franc.ais  Vic- 
times  de  la  Guerre,  9  Mo.  App.  114, 
120. 
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This  rule  has  frequently  been  applied  to  railroad  companies,87  and 
also  to  water  companies,89  ferry  and  bridge  companies,89  educational 
corporations,80  etc.  So,  in  case  of  a  bank,  suspension  of  specie  pay- 
ment has  been  held  ground.81 


87  See  infra,  this  section. 

St  It  is  a  cause  of  forfeiture  for  a 
corporation  created  for  the  purpose 
of  furnishing  a  city  and  its  inhabi- 
tants with  water  to  willfully  fail  to  do 
so  for  a  long  time.  State  v.  Capital 
City  Water  Co.,  102  Ala.  231,  14  So. 
652,  holding  that  in  quo  warranto  to 
annul  the  charter  of  a  water  company 
because  it  had  wilfully  failed  for  three 
years  to  furnish  the  city  with  a  suffi- 
cient supply  of  water,  an  answer  by 
the  respondent  that  it  had  enlarged  its 
works  and  increased  its  water  supply 
up  to  a  eertain  date,  and  was  then 
negotiating  for  other  wells>  which 
would  supply  aU  necessary  demands 
and  that  it  ceased  such  negotiations 
because  the  city  had  declared  its  in- 
tention to  exercise  its  option  to  pur- 
chase such  waterworks,  was  insuffi- 
cient to  constitute  a  defense. 

Wit  is  ground  for  a  corporation 
authorized  and  required  to  keep  and 
maintain  a  ferry  or  bridge  at  a  cer- 
tain point,  to  abandon  its  ferry,  and 
fail  to  erect  or  maintain  a  bridge. 
State  v.  Council  Bluffs  &  N.  Ferry 
Co.,  11  Neb.  354,  9  N.  W.  563. 

For  a  bridge  company  to  fail  to  re- 
build its  bridge  within  a  reasonable 
time  after  its  destruction  by  a  flood, 
when  the  bridge  is  necessary  to  ren- 
der a  public  road  passable,  is  ground. 
Enfield  Toll  Bridge  Co.  v.  Connecticut 
River  Co.,  7  Conn.  28;  People  v.  Hills- 
dale &  C.  Turnpike  Road,  23  Wend. 
(N.  Y.)  254. 

30  It  is  a  cause  of  forfeiture  for  a 
corporation  organized  for  the  promo- 
tion of  education  to  transfer  its  prop- 
erty and  remain  inactive  for  nineteen 
years,  though  a  suit  was  pending  to 
recover   some   of   the   land   formerly 


owned  by  it,  but  sold  nineteen  years 
before.    State  v.  Pipher,  28  Kan.  127. 

31  Arkansas.  State  v.  Real  Estate 
Bank,  5  Ark.  595,  41  Am.  Dec.  109. 

Louisiana.  Palfrey  v.  Paulding,  7 
La.  Ann.  363;  State  v.  New  Orleans 
Gaslight  &  Banking  Co.,  2  Rob.  529. 

Mississippi  Planters'  Bank  v. 
State,  7  Smedes  &  M.  163;  Commercial 
Bank  of  Natchez  v.  State,  6  Smedes 
&  M.  599,  45  Am.  Dec.  280. 

Ohio.  State  v.  Commercial  Bank  of 
Cincinnati,  10  Ohio  535. 

South  Carolina.  State  v.  Bank  of 
South  Carolina,  1  Speer  433. 

But  failure  to  pay  in  specie  is 
ground  of  forfeiture  only  when  it  is 
required  by  law.  State  v.  Tombeek- 
bee  Bank,  2  Stew.  (Ala.)  30. 

In  Reynolds  v.  State  Bank,  18  Ind. 
467,  it  was  held  that,  since  the  act  of 
Congress  making  United  States  treas- 
ury notes  a  legal  tender  was  within 
the  Constitution,  state  banks,  by  re- 
deeming in  treasury  notes,  did  not 
expose  their  franchises  to  forfeiture 
under  charter  provisions  that  they 
should  not  at  any  time  suspend  or 
refuse  payment  in  gold  or  silver  of 
their  obligations,  etc. 

Where  a  statute  required  the  banks 
in  a  certain  city  to  settle  and  pay  in 
gold  and  silver  the  balances  due  each 
other  upon  a  certain  day  of  each 
week,  it  was  held  that  it  imposed  no 
duty  not  previously  imposed  by  law, 
and  that,  if  a  party  in  whose  favor  it 
was  stipulated  chose  to  waive  the 
right,  the  state  could  not  complain 
without  showing  some  injury  to  the 
community.  State  v.  New  Orleans 
Gaslight  &  Banking  Co.,  2  Rob.  (La.) 
529. 
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It  has  also  been  held  a  cause  of  forfeiture  for  a  railrcfed  company 
incorporated  for  the  purpose  of  transporting  both  freight  and  pas- 
sengers to  refuse  or  fail  to  run  passenger  cars ; 8S  to  abandon  a  part 
of  its  route ; 88  to  fail  to  construct  such  a  line  as  is  required  by  its 
charter ; 8*  to  allow  its  road  to  be  sold  on  execution,8*  etc.  But  failure 
of  a  railroad  company  to  complete  its  railroad  is  held  not,  inde- 
pendently of  statute,  a  ground  for  forfeiture.86 

So  it  is  ground,  in  case  of  a  turnpike  or  plank-road  company,  to 
neglect  for  a  long  time  to  properly  construct  or  repair  its  road,87 


82  People  v.  Pittsburgh  R.  Co.,  53 
Gal.  694. 

**  People  v.  Albany  &  V.  R.  Co., 
24  N.  T.  261,  82  Am.  Dec.  295. 

84  State  v.  Hazelton  &  L.  Ry.  Co., 
40  Ohio  St.  504. 

36  State  v.  Minnesota  Cent.  Ry.  Co., 
36  Minn.  246,  30  N.  W.  816;  State  v. 
Rives,  5  Ired.  (N.  C.)  297,  309. 

W  Stephens  v.  Louisiana  Long  Leaf 
Lumber  Co.,  122  La.  547,  47  So.  887. 

87  United  States.  Washington  &  B. 
Turnpike  Co.  v.  Maryland,  3  Wall. 
210,  18  L.  Ed.  180. 

Arkansas.  Darnell  v.  State,  48  Ark. 
321. 

Maryland.  Washington  &  B.  Turn- 
pike Road  v.  State,  19  Md.  239. 

Michigan.  People  v.  Detroit  &  S. 
Plank-Road  Co.,  131  Mich.  30,  90  N. 
W.  687;  People  v.  Plainfield  Ave. 
Gravel-Road  Co.,  105  Mich.  9,  62  N. 
W.  998;  People  v.  Plymouth  Plank 
Road  Co.,  32  Mich.  248;  People  v. 
Jackson  &  M.  Plank  Road  Co.,  9 
Mich.  285. 

New  York.  People  v.  Fishkill  &  B. 
Plank  Road  Co.,  27  Barb.  445;  People 
v.  Hillsdale  &  C.  Turnpike  Road,  23 
Wend.  254;  People  v.  Kingston  &  M. 
Turnpike  Road  Co.,  23  Wend.  193,  35 
Am.  Dec.  551. 

Rhode  Island.  State  v.  Pawtuxet 
Turnpike  Corporation,  8  R.  I.  182,  521, 
94  Am.  Dec.  123. 

Vermont.  State  v.  Royalton  &  W. 
Turnpike  Co.,  11  Vt.  431;  8tate  v. 
Pasumpsic  Turnpike  Co.,  3  Vt.  178. 


In  a  proceeding  to  forfeit  the  char- 
ter of  a  turnpike  company  on  the 
ground  of  misuser  in  omitting  to  com- 
ply with  the  provisions  of  a  general 
law  to  which  it  was  subject  in  the 
original  construction  of  its  road,  and 
also  in  failing  to  keep  the  road  in 
repair,  it  was  held  necessary,  in  order 
to  warrant  a  judgment  of  forfeiture, 
not  only  that  there  should  have  been 
a  deviation  from  the  statute  in  the 
construction  of  the  road,  but  also  that 
the  road  should  have  been  thereby 
rendered  injurious  to  the  public,  and 
that  the  want  of  repairs  should  have 
been  such  as  to  render  it  dangerous 
or  inconvenient  to  travelers.  People 
v.  Williamsburgh  Turnpike  Road  & 
Bridge  Co.,  47  N.  Y.  586. 

Particular  cases  of  trouble  to  which 
travelers  on  a  plank  road  were  sub- 
ject were  admissible  in  quo  warranto 
proceedings  to  forfeit  the  charter  of 
a  plank  road  company  on  the  ground 
that  it  had  not  maintained  its  road  in 
a  reasonably  safe  condition.  People 
v.  Detroit  &  S.  Plank-Road  Co.,  131 
Mich.  30,  90  N.  W.  687. 

Where  a  plank  road  company  had 
forfeited  its  franchises  by  permitting 
portions  of  its  road  to  become  im- 
passable and  dangerous,  it  was  held 
that  the  fact  that  it  afterwards  sur- 
rendered these  portions  of  its  road,  or 
subsequently  made  repairs,  was  no  de- 
fense in  proceedings  to  enforce  the 
forfeiture.  People  v.  Fishkill  &  B. 
Plank  Road  Co.,  27  Barb.  (N.  Y.)  445. 
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unless  there  is  some  other  penalty  which  is  prescribed  by  the  charter.8* 
In  determining  whether  nonuser  of  franchises  warrants  a  forfeiture 

of  the  charter,  the  insolvency  of  the  company  is  of  no  importance 

except  as  it  affects  the  question  of  whether  there  actually  has  been 

an  abandonment  or  nonuser.8* 
A  voluntary  dissolution  of  a  corporation  and  an  accepted  surrender 

of  its  charter  may  be  presumed  from  nonuser  for  a  long  period  of 

time.40 


§5503.  — Nonuser  distinguished  from  omission  to  organize  or 
accept  charter.  In  the  case  of  a  purely  private  corporation,  failure 
of  the  corporators  to  organize  under  the  charter  is  not  such  a  nonuser 
as  will  warrant  quo  warranto  proceedings  to  forfeit  its  charter.  In 
such  a  case,  where  a  company  is  created  by  a  special  act,  it  is  no 
concern  of  the  state  whether  the  act  remains  a  dead  letter  or  is  for- 
mally repealed.41 

§  5504.  —  Nonuser  as  statutory  ground.  Failure  to  exercise  cor- 
porate powers  is  sometimes  made  a  ground  of  forfeiture  by  statute,4* 
and  statutes  sometimes  provide  that  nonuser  of  the  corporation  fran- 
chise for  a  certain  number  of  years  is  ground.43  Where  the  legis- 
lature has,  by  express  provision,  fixed  a  period  for  which  nonuser 
of  its  franchise  by  a  corporation  shall  be  cause  for  forfeiture  of  its 
franchise,  nonuser  for  a  less  period  is  not  ground  of  forfeiture.44 
There  is  no  "nonuser  of  its  franchise  for  two  years,M  within  the 
meaning  of  a  statute  providing  that  thereupon  the  corporation  shall 
cease  to  exist,  where  a  railroad  company,  although  it  did  not  com- 
mence the  building  of  its  road  within  two  years,  was  engaged  in 
spending  money  and  making  continuous  efforts  to  procure  additional 
means  to  construct  the  road  during  such  two  years.45 

38  Habersham  &  Union  Turnpike  Co.  48  Mobile  Temperance  Hall  Ass  'n  ▼• 

v.  Taylor,  73  Oa.  552,  and  see  §  5427,  Holmes   (Ala.),  65  So.  1020. 

supra.  44  People  v.  Atlantic  Ave.  R.   Co., 

88  State  v.  East  Fifth  St.  Ry.  Co.,  125  N.  Y.  513,  26  N.  E.  622. 

140  Mo.  539,  38  L.  R.  A.  218,  62  Am.  46 The  company  may  use  "its  fran- 

St.  Rep.  742,  41  S.  W.  955.  ehises"    as    effectually    "in    raising 

48  See  §  5450,  supra.  means  to  build  its  road,  in  making 

41  State  v.  Simonton,  78  N.  C.  57.  preliminary    surveys,    and    in    many 

48  State     v.    Rapid     City     Library  other  ways,  as  it  can  in  grading  and 

Ass'n,  —  S.  D.  — ,   142  N.  W.  973,  laying    ties    and    iron."      Young    v. 

applying   statute   to   library   corpora-  "Webster   City   &   S.   W.   Ry.    Co.,   75 

tion  which  had  ceased  to  maintain  a  Iowa  140,  143,  39  N.  W.  234. 
library. 

9117 

VIII  Priv.  Corp.— 33 


§  5504]  Pbivate  Corporations  [Ch.  64 

Suspension  of  business  for  a  year  or  more,  as  a  statutory  ground,  is 
noticed  hereafter.40 

§  5506.  —  Failure  to  exercise  part  of  powers.  The  charter  of  a 
purely  private  corporation  will  not  be  forfeited  merely  because  it 
does  not  exercise  all  the  powers  conferred  upon  it,  as  where  a  manu- 
facturing company  does  not  manufacture  all  the  articles  which  it  is 
authorized  to  manufacture.*7  As  said  by  Judge  Sanborn,  "no  corpo- 
ration is  required  to  exercise  all  the  powers  granted  to  it  by  its  organic 
law  as  a  condition  of  the  exercise  of  some  of  them  unless  that  require- 
ment is  expressly  made  by  some  statute  or  ordinance  under  which 
it  derives  some  of  its  powers  or  privileges,  or  the  powers  are  insepa- 
rably connected  with  each  other."4*  A  water  company  with  au- 
thority to  also  furnish  electric  lights  and  electric  power  should  not 
be  ousted  from  that  portion  of  its  charter  which  applies  to  electricity 
because  of  failure  for  a  long  period  to  ever  furnish  electric  lights  and 
power,  where  there  was  no  demand  therefor.40  On  the  other  hand, 
the  charter  of  a  company  authorized  to  hold  agricultural  fairs  and 
to  conduct  races  may  be  forfeited  where  it  has  ceased  for  a  long  time 
to  hold  any  fair  and  uses  its  property  merely  for  horse  races,  since 
the  nonuser  is  of  the  principal  franchise  and  the  one  in  which  the 
state  is  more  interested.60 

§5506.  —  Whore  nonuser  involuntary.  Inability  of  a  corpora- 
tion to  perform  public  duties  on  account  of  its  financial  condition 
is  no  defense  in  proceedings  by  the  state  to  forfeit  its  charter  for 
failure  to  perform  such  duties.*1  And  in  a  Connecticut  case;  under 
a  statute  authorizing  the  court  to  render  a  decree  dissolving  a  corpo- 
ration whenever  it  should  abandon  its  business  and  neglect  for  an 
unreasonable  time  to  wind  up  its  affairs,  it  was  held  that  an  applica- 
tion for  such  a  decree  could  not  be  defeated  by  the  fact  that  the 
abandonment  of  its  business  by  the  corporation  was  not  of  free  choice, 
but  compelled  by  legal  proceedings  and  other  causes  which  it  could 
not  resist.68    However,  it  is  held  that  creditors  cannot  sue  to  have  the 

*8  See  §  5509,  infra.  4*  State  v.  Twin  Village  Water  Co., 

47Wadesboro    Cotton    Mills    Co.    v.  98  Me.  214,  56  Atl.  763. 

Burns,  114  N.  C.  353,  19  S.  E.  238.  *•  State  v.  Delmar  Jockey  Club,  200 

48  Illinois  Trust  &  Savings  Bank  v.  Mo.  34,  98  8.  W.  539,  92  S.  W,  185. 

Doud,  105  Fed.  123,  129,  52  L.  B.  A.  M  People  v.  Plainfield  Ave.  Gravel- 

481,  holding  franchise  of  street  rail-  Bead  Co.,  106  Mich.  9,  62  N.  W.  998. 

way  should  not  be  forfeited  for  fail-  MHart  v.  Boston,  H.  &  E.  B.  Co., 

ure  to  furnish  city  with  electric  light.  40  Conn.  524. 
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corporation  dissolved,  under  a  statute  making  the  ceasing  to  do  busi- 
ness a  ground  therefor,  where  the  nonuser  results  from  wrongful 
proceedings  in  bankruptcy  instituted  against  the  corporation  and 
which  it  resisted.68 

§6607.  —  Where  nonuser  has  oeased.  It  is  held  that  abandon- 
ment of  corporate  powers  is  no  ground  for  forfeiture  where  such 
powers  have  long  since  been  resumed.54  Thus,  suspension  of  opera- 
tions by  a  railroad  company  for  a  number  of  years,  where  the  lapse 
is  not  so  long  as  to  amount  to  abandonment  and  where,  as  soon  as 
funds  are  procured,  the  contemplated  road  is  extended  and  built,  is 
not  a  ground  for  forfeiture.*5 

§  6608.  Inability  to  continue  business.  It  is  no  doubt  safe  to  say 
that  the  charter  of  a  corporation  may  be  forfeited,  and  the  corpo- 
ration dissolved,  if  conditions  arise  which  render  it  impossible  for 
it  to  continue  its  business  and  perform  the  conditions  upon  which 
the  charter  was  granted.58  But  it  has  been  held  that  the  state  is 
not  entitled  to  a  judgment  forfeiting  the  charter  of  a  corporation  on 
the  ground  of  inability  to  carry  out  a  part  of  the  design  for  which 
it  was  organized,  where  the  fundamental  design  is  being  accom- 
plished.57 The  fact  that  a  corporation 's  inability  to  continue  business 
and  performance  of  its  duties  to  the  public  is  due  to  its  financial 
condition  is  no  defense  in  proceedings  to  forfeit  its  charter  for  failure 
to  perform  such  duties.55 

§6600.  Suspension  or  abandonment  of  business — General  rule. 

It  is  clear  that  wilful  abandonment  of  its  business,  or  wilful  suspen- 
ds T.  E.  Hill  Go.  v.  deary,  134  111.  Michigan.     Bank  Commissioners  v. 

App.  88.  Bank  of  Brest,  Har.  Ch.  106. 

64  State  v.  Cumberland  Telephone  &  Mississippi.      State    v.    Commercial 

Telegraph  Co.,  114  Tenn.  194,  86  S.  W.  Bank  of  Manchester,  13  Smedes  &  M. 

390.    See  also  §  5509,  infra.  569,  53  Am.  Dec.  106. 

W  Collier  v.  Union  B.  Co.,  113  Tenn.  New  York.    People  v.  Bank  of  Hud- 

96,  128,  83  S.  W.  155.  son,  6  Cow.  217;  People  v.  Bank  of 

M See  the  following  decisions:  Niagara,  6  Cow.  196;  People  v.  Globe 

United  States.     Chicago  Life   Ins.  Mut.  Life  Ins.  Co.,  60  How.  Pr.  82. 

Co.  v.  Needles,  113  TJ.  S.  574,  28  L.  Ohio.    State  v.  Seneca  County  Bank, 

Ed.  1084.  5  Ohio  St.  176. 

Arkansas.      State    v.    Beal    Estate  57 State    v.    Farmers'    College,    32 

Bank,  5  Ark.  595,  41  Am.  Dec.  109.  Ohio  St.  487. 

Georgia.    Carey  v.  Greene,  7  Ga.  79.  M  People  v.  Plainfield  Ave.  Gravel - 

Illinois.     Ward  v.  Farwell,  97  111.  Road  Co.,  105  Mich.  9,  62  N.  W.  998. 

593. 
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sion  without  sufficient  excuse,  by  a  corporation  which  is  charged  with 
duties  for  the  benefit  of  the  public,  as  in  the  case  of  railroad  com- 
panies, turnpike  companies,  canal  companies,  ferry  and  bridge  compa- 
nies, and  the  like,  so  that  the  public  welfare  is  affected,  will  generally 
be  held  sufficient  ground  for  proceedings  to  forfeit  its  charter.*0  And 
even  in  the  case  of  a  corporation  owing  no  peculiar  duties  to  the  pub- 
lic, an  abandonment  of  its  business  with  no  intention  to  resume,  or  a 
long-continued  suspension  thereof,  may  be  ground  for  forfeiture.60 
It  has  been  held,  however,  that  mere  temporary  suspension  of  busi- 
ness by  a  corporation — even  a  railroad  company — is  no  ground  for 
the  forfeiture  of  its  franchise,  where  there  is  no  injury  to  the  public, 
or  where  the  suspension  is  because  of  a  lack  of  patronage,  and  the 
corporation  holds  itself  in  readiness  to  resume  business  as  soon  as 
it  can  do  so  with  profit,61  and  that  the  charter  of  a  purely  private 


»•  California.  People  v.  Pittsburgh 
R.  Co.,  53  Gal.  694. 

Kansas.  State  v.  Pipher,  28  Kan. 
127. 

Michigan.  People  v.  Plainfield  Ave. 
Gravel-Road  Co.,  105  Mich.  9,  62  N. 
W.   998. 

.  Minnesota.  State  v.  Minnesota 
Cent.  By.  Co.,  36  Minn.  246,  30  N. 
W.  816. 

Nebraska.  State  v.  Atchison  &  N. 
R.  Co.,  24  Neb.  143,  8  Am.  St.  Rep. 
164,  38  N.  W.  43;  State  v.  Council 
Bluffs  &  N.  Ferry  Co.,  11  Neb.  354, 
9  N.  W.  563. 

New  York.  People  v.  Albany  &  V. 
B.  Co.,  24  N.  Y.  261,  82  Am.  Dec.  295. 

North  Carolina.  State  v.  Rives,  5 
Ired.  309. 

Bhode  Island.  State  v.  Pawtuxet 
Turnpike  Corporation,  8  B.  I.  182,  521, 
94  Am.  Dec.  123. 

Where  a  corporation,  authorized 
and  required  by  its  charter  to  keep 
and  maintain  a  ferry  or  bridge  across 
a  river  at  a  certain  point,  operated  a 
ferry  for  a  number  of  years,  and  then 
abandoned  it,  and  failed  to  erect  or 
maintain  a  bridge,  it  was  held  that  its 
franchise  should  be  forfeited.  State 
v.  Council  Bluff 8  &  N.  Ferry  Co.,  11 
Neb.  354,  9  N.  W.  563. 


That  a  majority  of  the  stock  of  a 
corporation  is  sold  by  the  owners 
thereof  to  another  corporation,  and 
the  purchasing  corporation  thereupon 
attempts  to  exercise  control  over  the 
property  of  the  corporation  by  placing 
a  mortgage  upon  it,  does  not  consti- 
tute such  an  abandonment  of  the  cor- 
poration that  forfeiture  of  its  char- 
ter becomes  authorized.  Com.  v.  Punx- 
sutawney  Water  Co.,  197  Pa,  569,  47 
Atl.  843. 

60  Illinois.  Henderson  Loan  &  Real 
Estate  Ass'n  v.  People,  163  111.  196, 
45  N.  E.   141. 

Kansas.  State  v.  Pipher,  28  Kan. 
127. 

Minnesota.  State  v.  Cannon  River 
Manufacturers'  Ass'n,  67  Minn.  14, 
69  N.  W.  621. 

Mississippi.  State  v.  Commercial 
Bank  of  Manchester,  13  Smedes  &  M. 
569,  53  Am.  Dec.  106. 

Ohio.  State  v.  Seneca  County  Bank, 
5  Ohio  St.  171. 

•1  Com.  v.  Fitchburg  B.  Co.,  12  Gray 
(Mass.)  180;  State  v.  Commercial 
Bank  of  Manchester,  13  Smedes  &  M. 
(Miss.)  569,  53  Am.  Dec.  106;  People 
v.  Ellison,  51  N.  Y.  Misc.  413,  101  N. 
Y.    Supp.   444;    Attorney   General    v. 


9120 


Ch.64] 


Dissolution* 


[§  5510 


corporation  will  not  be  forfeited  because  of  its  failure  to  carry  on  all 
the  business  which  it  is  authorized  to  carry  on.w 

§  5510.  —  As  statutory  ground.  By  express  statutory  provision 
in  some  jurisdictions,  abandonment  of  its  business  by  a  corporation, 
or  suspension  of  business  for  a  certain  time,  is  made  a  cause  of  for- 
feiture or  dissolution,  and,  under  such  a  statute,  abandonment  or 
suspension  of  its  business  by  a  corporation  for  the  time  specified 
renders  it  subject  to  forfeiture  of  its  charter  and  dissolution,  in 
proper  proceedings,63  Thus,  in  New  York,  suspension  of  business 
for  one  year  is  made  ground  for  dissolution ;  **  and  it  is  held  that  the 
statute  does  not  admit  of  any  excuse  or  explanation  for  such  suspen- 


Bank  of  Niagara,  Hopk.  Ch.  (N.  Y.) 
354.     ' 

In  Com.  v.  New  York,  L.  E.  &  W. 
Coal  k  Railroad  Co.,  10  Pa.  Co.  Ct. 
129,  it  was  held  that  a  mere  tempo- 
rary suspension  of  its  business  by  a 
railroad  company  for  a  year,  where  it 
afterwards  resumed  and  continued 
business  without  interruption,  was 
not  such  nonuser  as  to  operate  as  a 
forfeiture  of  its  charter. 

68  See  §5505,  supra. 

63  Hart  v.  Boston,  H.  &  E.  B.  Co., 
40  Conn.  524;  People  v.  Troy  Chemical 
Co.,  118  N.  Y.  App.  Div.  437,  104  N. 
Y.  Supp.  22;  People  v.  Atlantic  Ave. 
B.  Co.,  57  Hun  (N.  Y.)  378,  10  N.  Y. 
Supp.  907;  Kelsey  v.  Pfaudler  Process 
Fermentation  Co.,  45  Hun  (N.  Y.) 
10;  Swords  v.  Northern  Light  Oil  Co., 
17  Abb.  N.  Cas.  (N.  Y.)  115;  People 
v.  Northern  B.  Co.,  53  Barb.  (N.  Y.) 
98;  Conro  v.  Gray,  4  How.  Pr.  (N.  Y.) 
166;  Ward  v.  Sea  Ins.  Co.,  7  Paige 
(N.  Y.)  294;  In  re  Jackson  Marine 
Ins.  Co.,  4  Sandf.  Ch.  (N.  Y.)  559. 

Under  a  statute  authorizing  a  court 
of  equity  to  appoint  a  receiver  and 
dissolve  a  corporation  where  it  ceases 
to  do  business,  such  authority  attaches 
where  the  property  of  a  corporation  is 
seized  under  judgments  amounting 
nearly  to  its  assets,  and  is  about  to 
be  sold,  and  it  has  no  means  with 
which    to    extricate    itse'f.      Shella- 


barger  Mill  &  Elevator  Co.  v.  Wil- 
ling, 81  111.  App.  30. 

•*  General  Corp.  Law,  §  101. 

In  a  New  York  case,  where  a  cor- 
poration, organized  for  the  business 
of  marine  insurance  and  the  lending 
of  money  upon  bottomry,  by  resolu- 
tion of  its  stockholders  resolved  to 
suspend  its  business  and  appointed  a 
committee  to  manage  its  estate  and 
effects,  and  for  more  than  a  year 
afterwards  failed  to  make  contracts 
of  insurance  or  to  lend  money  on 
marine  risks,  and  neglected  to  hold  its 
annual  meeting  for  the  purpose  of 
electing  directors,  it  was  held  that  it 
was  subject  to  a  statute  providing 
that,  whenever  a  corporation  should 
Buspend  its  ordinary  and  lawful  busi- 
ness for  a  year,  it  should  be  deemed 
to  have  surrendered  its  rights,  priv- 
ileges and  franchises,  and  should  be 
adjudged  to  be  dissolved,  and  that  a 
stockholder  was  entitled  to  an  injunc- 
tion restraining  it  and  its  officers  from 
exercising  any  of  its  corporate  rights, 
and  to  the  appointment  of  a  receiver 
to  close  up  its  affairs.  And  it  was 
further  held  that  it  could  not  defeat 
a  forfeiture  by  showing  'that  it  had, 
during  the  year,  attended  to  the  ad- 
justment of  losses  upon  risks  pre- 
viously assumed,  and  to  the  business 
of  collecting  in  and  securing  the  cor- 
porate funds.    Ward  v.  Sea  Ins.  Co.,  7 
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66 


sion.w  Where  a  statute  provides  for  an  action  to  dissolve  a  corpo- 
ration if  it  shall  suspend  business  for  a  specified  time,  such  an  action 
cannot  be  brought  until  after  the  lapse  of  the  time  specified.66   . 


Paige  (N.  Y.)  294.  See,  also,  In  re 
Jackson  Marine  Ins.  Co.,  4  Sandf .  Ch. 
(N.  Y.)  559. 

It  was  also  held  under  such  a  stat- 
ute that  where  an  underground  railway 
company  had  not,  within  the  period 
prescribed  by  the  statute,  commenced 
the  performance  of  its  business, 
nor  constructed  any  part  of  its 
tunnel  or  railroad,  nor  begun  legal 
proceedings  to  condemn  its  right  of 
way,  the  commencement  of  mandamus 
proceedings  to  compel  the  commis- 
sioner of  public  works  to  grant  a  per- 
mit to  remove  pavements,  in  order 
that  the  company  might  construct  a 
tunnel  and  railway  not  authorized  by 
its  charter,  was  not  a  transaction  of 
business,  within  the  meaning  of  the 
statute.  People  v.  New  York  City 
Central  Underground  By.  Co.,  66  Hun 
(N.  Y.)  633,  21  N.  Y.  Supp.  373, 
aff  >d  137  N.  Y.  606,  33  N.  B.  744. 

In  Swords  v.  Northern  Light  Oil 
Co.,  17  Abb.  N.  Cas.  (N.  Y.)  115,  it 
was  held  that  a  corporation  might  be 
dissolved  for  suspension  of  business, 
where  its  property  consisted  of  oil 
lands  partly  developed,  that  no  oil 
had  been  taken  for  many  years,  that 
the  supply  of  oil  had  gradually  di- 
minished, until  the  wells  could  no 
longer  be  operated  at  a  profit,  that 
the  failure  of  the  wells  had  crippled 
the  company  in  its  supply,  and  that 
the  business  of  the  company  could 
not  be  continued  without  loss  and 
damage. 

In  Kelsey  v.  Pfaudler  Process  Fer- 
mentation Co.,  45  Hun  (N.  Y.)  10, 
the  defendant  corporation,  organized 
for  the  manufacture,  use  and  sale  of 
apparatus  and  process  for  making  beer 
and  other  fermented  liquors,  became 
involved  in  litigation  with  a  rival 
company  claiming  to  own  the  same  in- 


vention. The  two  companies  agreed 
that  the  one  which  succeeded  in  the 
litigation  should  have  three-fourths, 
and  the  other  one-fourth  of  the  prof- 
its of  the  invention;  that  all  the 
patents  held  by  both  companies  should 
be  assigned  to  a  new  corporation,  to 
be  organized  by  the  parties,  each 
party  reserving  its  rights  under  exist- 
ing licenses;  that  the  new  corporation 
should  have  five  directors,  two  of 
whom  should  represent  the  defeated 
party.  The  defendant  succeeded  in 
the  litigation,  the  new  corporation 
was  organized,  the  patents  were  as- 
signed to  it,  its  stock  was  divided  be- 
tween the  two  companies  in  the  pro- 
portion agreed  upon,  the  defendant's 
president  was  authorized  to  vote  on 
its  share  of  the  new  stock,  and  the. 
new  corporation  thereafter  repre- 
sented the  rights  of  both  companies 
under  the  patents.  The  defendant 
kept  up  its  own  corporate  organiza- 
tion, its  officers  continued  to  act  as 
such,  and  it  continued  to  issue 
licenses,  collect  royalties,  and  prose- 
cute and  defend  actions  in  its  own 
name,  as  before  the  arrangement. 
Under  these  circumstances  it  was  held 
that  it  had  not  incurred  a  forfeiture 
of  its  franchise  on  the  ground  of  sus- 
pension of  its  ordinary  and  lawful 
business. 

66  People  v.  Northern  R.  Co.,  53 
Barb.  (N.  Y.)  98. 

66  In  People  v.  Atlantic  Ave.  R. 
Co.,  57  Hun  (N.  Y.)  378,  10  N.  Y. 
Supp.  907,  affM  125  N.  Y.  513,  26  N. 
E.  622,  it  was  held  that  there  was  no 
conflict  between  section  1785  of  the 
New  York  Code  of  Civil  Procedure, 
providing  that  an  action  to  dissolve 
a  corporation  may  be  maintained 
"where  it  has  suspended  its  ordinary 
and  lawful  business  for  at  least  one 
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§5511.  Failure  to  comply  with  conditions  precedent.  No  right 
can  be  forfeited  until  it  is  acquired.  It  follows  that  the  charter  of 
a  corporation  cannot  be  forfeited  for  failure  to  perform  conditions 
precedent.97  Moreover,  if  the  corporation  has  never  organized  under 
the  charter  it  seems,  at  least  where  a  corporation  is  attempted  to  be 
created  by  a  special  act,  there  is  no  acceptance  of  the  charter,  and 
hence  a  corporation  does  not  exist  so  as  to  authorize  a  forfeiture  of 
its  charter.81 

However,  if  there  has  been  a  failure  to  comply  with  conditions 
precedent  in  the  organization  of  a  corporation,  so  that  there  is  merely 
a  corporation  de  facto,  as  distinguished  from  a  corporation  de  jure, 
quo  warranto  by  the  state  will  lie  to  compel  the  corporators  to  show 
by  what  authority  they  assume  to  act  and  to  oust  them  from  the  right 
to  act  as  a  corporation.69  This  question  has  been  treated  of  in  an- 
other chapter.70  It  is  necessary  to  distinguish  a  proceeding  by  the 
state  challenging  the  right  of  certain  individuals  to  act  as  a  corpora- 
tion and  calling  on  them  to  show  by  what  authority  they  assume  to  act 
as  a  corporation,  from  an  action  to  forfeit  a  charter  or  dissolve  a  cor- 
poration. Such  a  proceeding  is  not  to  forfeit  the  charter  or  to  dissolve 
the  corporation.  It  is  not  a  proceeding  against  the  corporation  eo 
nomine,  since  in  such  case  the  bringing  of  the  proceeding  against  th6 
corporation  in  its  corporate  name  is  an  admission  of  its  corporate  ex- 
istence, and  it  is  not  necessary  for  the  corporation  to  show  that  it  has 
performed  the  conditions  precedent  to  its  corporate  existence.71 

The  questions  whether  the  corporation  has  been  legally  organized, 
and  as  to  its  right  to  exercise  corporate  powers,  cannot  be  raised  col- 
laterally either  by  private  individuals,  by  other  corporations,  or  by 
the  state.78 

§  5512.  Failure  to  hold  meetings.  Mere  failure  of  a  corporation 
to  hold  the  meetings  prescribed  by  its  charter  or  articles,  though  its 


year,'1  and  section  1798,  providing 
that  the  attorney  general  may  sue  to 
vacate  the  charter  of  a  corporation 
on  the  ground  that  it  has  "forfeited 
its  privileges  or  franchises  by  a  fail- 
ure to  exercise  its  powers,11  and  that 
an  aetion  by  the  attorney  general  to 
dissolve  a  corporation  on  the  ground 
of  its  suspension  of  business  cannot 
be  brought  unless  the  suspension  of 
business  has  continued  for  a  year. 
67  Commercial    Bank    v.    State,    6 


Smedes  &  M.  (Miss.)  599,  613. 

General  distinction  between  condi- 
tions  precedent  and  conditions  subse- 
quent, see  §  186,  supra. 

6*  State  v.  Simonton,  78  N.  C.  57. 

69Holman  v.  State,  105  Ind.  569, 
5  N.  E.  702;  State  v.  Foulkes,  94  Ind. 
493. 

70  Chapter  on  Quo  Warranto,  supra. 

71Holman  v.  State,  105  Ind.  569, 
571,  5  N.  B.  702. 

7*  See  §§  274-277,  supra. 
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neglect  may  have  continued  for  a  considerable  period,  is  not  of  itself 
ground  for  a  forfeiture  of  its  charter.7* 


§  5513.  Acquisition  of  all  of  stock  by  one  person.  It  is  no  ground 
for  forfeiture  that  all  the  stock  of  a  corporation  is  held,  or  has  been 
acquired,  by  one  person,74  or  that  the  sole  stockholder  is  a  city.75 

§  5514.  Alienation  of  property— General  rules.  Though  the  alien- 
ation of  all  its  property  by  a  corporation,  rendering  it  unable  to  con- 
tinue its  business,  does  not  ipso  facto  operate  to  dissolve  the  corpo- 
ration,76 it  has  been  held  to  be  ground  for  proceedings  to  forfeit  its 
charter.77  And  this  is  true,  even  though  its  charter  may  have  em- 
powered it  to  sell  land  and  other  property  granted  to  it  at  the  time 
of  its  organization.79  But  it  is  not  necessarily  a  ground  for  dissolu- 
tion that  the  charter  of  a  corporation  provides  for  a  reconveyance 
of  the  corporate  property  to  the  state  upon  the  happening  of  a  certain 
condition,  which  condition  has  occurred.70 

§5515.  — Lease.  Whether  or  not  a  lease  of  its  property  by  a 
corporation  is  ground  for  forfeiting  its  charter  must  depend  upon 
the  circumstances.  Certainly,  if  the  nature  of  the  corporation  and 
the  term  of  the  lease  are  such  that  the  interests  of  the  public  are 
injuriously  affected,  as  in  the  case  of  an  ultra  vires  lease  by  a  rail- 
road company  for  a  term  of  years,  the  charter  of  the  corporation  may 
be  forfeited  in  proceedings  by  the  state.90  And  the  charter  of  a 
corporation  may  undoubtedly  be  forfeited  if  it  makes  an  ultra  vires 
lease  of  all  its  property  for  a  long  period,  and  thereby  renders  itself 
unable  to  carry  on  the  business  for  which  it  was  created.91    A  lease 


7*  State  v.  Societe  Republicaine,  9 
Mo.  App.  114;  State  v.  Barron,  58  N. 
H.  370. 

It  does  not  ipso  facto  dissolve  the 
corporation.    See  §  5435,  supra. 

74  Com.  v.  Monongahela  Bridge  Co., 
216  Pa.  108,  8  Ann.  Gas.  1073,  64  Atl. 
909. 

76  Com.  v.  Monongahela  Bridge  Co., 
supra. 

76  See  §  5438,  supra. 

77  State  v.  Seneca  County  Bank,  5 
Ohio  St.  171;  State  v.  Pawtuzet  Turn- 
pike Co.,  8  R.  I.  521,  94  Am.  Dec.  123; 
Smith  v.  St.  Louis  Mut.  Life  Ins.  Co., 
2  Tenn.  Ch.  727. 


7S  State  v.  Pawtuzet  Turnpike  Co., 
8  R.  I.  521,  94  Am.  Dec.  123,  where 
a  turnpike  company,  empowered  by- 
its  charter  to  sell  land  and  other  prop- 
erty granted  to  it  at  the  time  of  its 
organization,  sold  its  road. 

79Nicolai  v.  Maryland  Agricultural 
&  Mechanical  Ass'n,  96  Md.  323,  53 
Atl.  965. 

SO  See   {  1216,  supra. 

81  State  v.  Atchison  &  N.  R.  Co.,  24 
Neb.  143,  8  Am.  St.  Rep.  164,  38  N. 
W.  43. 
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of  its  road  to  a  competing  company,  where  not  authorized  by  statute, 
together  with  a  total  abandonment  of  business,  has  been  held  ground 
for  forfeiture,  although  the  lease  was  not  prohibited  by  statute.1* 

The  mere  fact,  however,  that  a  lease  of  its  property  by  a  corpora- 
tion was  ultra  vires  is  no  ground  for  forfeiture  or  dissolution.  In  a 
Massachusetts  case  it  was  held  that  a  statute  authorizing  dissolution 
of  a  corporation  for  "reasonable  cause"  imported  more  than  a  mere 
vague  apprehension  of  some  future  mischief,  and  that  there  was  no 
ground  for  decree  of  dissolution  where  one  telegraph  company  had 
made  a  fraudulent  lease  of  its  line  to  another,  but,  after  the  filing 
of  a  petition  for  dissolution,  the  lease  was  canceled  by  a  vote  of  the 
directors  of  both  companies.1*  So  where  a  corporation  has  made  an 
ultra  vires  lease  of  its  plant,  its  franchise  will  not  be  forfeited  there- 
for upon  application  for  forfeiture  made  some  years  after  the  lease 
has  been  terminated  and  the  corporation  has  resumed  its  duties.*1 
In  an  Iowa  case,  where  a  corporation  organized  under  the  laws  of 
Iowa  to  build  and  maintain  a  bridge  over  the  Missouri  river  between 
Iowa  and  Nebraska,  and  which  had  been  granted  the  right  to  lay 
railroad  tracks  on  the  streets  of  a  city  in  Iowa,  leased  its  interests  to 
a  corporation  of  the  same  name,  organized  under  the  laws  of  Nebraska, 
the  companies  being  owned  and  controlled  by  the  same  men,  the  Iowa 
court  held  that  the  lease  was  no  ground  for  forfeiting  the  charter 
of  the  Iowa  corporation.*1 

§5616.  Insolvency,  financial  embarrassment,  or  failure  to  pay 
debts.  In  the  absence  of  a  statutory  provision  on  the  subject,  the 
mere  insolvency  of  a  corporation,  or  its  refusal  or  failure  to  pay  its 
debts  on  demand,  does  not  authorize  the  forfeiture  of  its  franchises 
and  its  dissolution,  unless  it  appears  that  its  insolvency  is  such  that 
it  cannot  continue  business  and  perform  the  conditions  on  which 
its  charter  was  granted.88    Nor  is  an  assignment  by  a  corporation  for 

••Injury   to   the   public,   in   sneh   a  &  Bridge  Co.,  91  Iowa  517,  60  N.  W. 

esse,    will    be    conclusively    presumed  121. 

and  hence  need  not  be  alleged  in  qno  "State  v.  Bailey,  16  Ind.  46; 
warranto  proceedings.  Eel  River  B.  Aurora  t  L.  Turnpike  Co.  v.  Holt- 
Co.  v.  State,  1S5  Ind.  433,  457,  57  house,  7  Ind.  59;  State  v,  Commercial 
K.  E.  388.  Bank  of  Manchester,  13  Smedea  &  M. 

Still  re  Franklin  Tel.  Co.,  119  Mass.  (Miss.)  569,  53  Am.  Dec.  106;  People 

447.  v.  Bank  of  Washington,   6   Cow.    (N. 

•*  State  v.  Cumberland  Telephone  *  Y.)   Ell. 
Telegraph  Co.,  114  Tenn.  194,  86  S.  W.  That  mere  failure  of  a  corpora: 

3B0.  to    pay    a    debt    is    not    such    a    non 

U  State  v.  Omaha  k  C.  B.  Railway  feasance   as  to   authorize   proceedings 
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the  benefit  of  creditors  sufficient  ground  for  proceedings  to  forfeit 
its  charter,  where  the  corporation  is  not  thereby  rendered  unable  to 
perform  the  conditions  upon  which  its  charter  was  granted.87  It 
has  been  held,  however,  that  if  a  corporation  becomes  insolvent,  and 
the  conditions  are  such  that  it  is  unable  to  continue  the  business  for 
which  it  was  created  without  injury  to  its  creditors  and  stockholders, 
it  becomes  its  duty  to  wind  up  its  business,  and  that  its  charter  may 
be  forfeited  in  proceedings  by  the  state  if  it  fails  to  perform  such 
duty.88  Thus  it  is  ground  for  forfeiture  for  an  insurance  company 
to  continue  business,  accept  premiums,  and  issue  policies  when  its 
condition  is  such  that  it  will  not  be  able  to  pay  losses.89  Closing  of 
the  doors  of  a  bank  establishes  insolvency  as  a  ground  for  dissolution.90 
In  some  jurisdictions,  statutes  have  been  enacted  making  insol- 
vency of  a  corporation,  or  insolvency  for  a  certain  length  of  time,  a 
cause  of  forfeiture  or  dissolution.91  Thus,  it  is  a  statutory  ground 
for  forfeiture  at  the  suit  of  the  state,  in  New  York,  that  a  corpora- 
tion "has  remained  insolvent  iot  at  least  one  year"98  or  "has 
neglected  or  refused,  for  at  least  one  year,  to  pay  and  discharge  its 
notes  or  other  evidences  of  debt.,,9S    There  is  no  neglect  or  refusal 


to  forfeit  its  charter  or  dissolve  it, 
see  Aurora  &  L.  Turnpike  Co.  v.  Holt- 
house,  7  Ind.  59. 

•7  State  v.  Bailey,  16  Ind.  46,  79 
Am.  Dee.  405;  State  v.  Commercial 
Bank  of  Manchester,  13  Sxnedes  &  M. 
(Miss.)  569,  53  Am.  Dec.  106. 

88  United  States.  Chicago  Life  Ins. 
Co.  v.  Needles,  113  U.  S.  574,  28  L. 
Ed.  1084. 

Arkansas,  State  v.  Real  Estate 
Bank,  5  Ark.  595,  41  Am.  Dec.  109. 

Georgia.    Carey  v.  Greene,  7  Ga.  79. 

Illinois.  Ward  v.  Farwell,  97  111. 
593. 

Michigan.  Bank  Commissioners  v. 
Bank  of  Brest,  Har.  Ch.  106. 

Mississippi  State  v.  Commercial 
Bank  of  Manchester,  13  Smedes  &  M. 
569,  53  Am.  Dec.  106. 

New  York.  People  v.  Bank  of  Hud- 
son, 6  Cow.  217,*  People  v.  Bank  of 
Niagara,  6  Cow.  196;  People  v.  Globe 
Mut.  Life  Ins.  Co.,  60  How.  Pr.  82. 

Ohio.  State  v.  Seneca  County  Bank, 
5  Ohio  St.  176. 

*  Ward  v.  Farwell,  97  111.  593,  610. 


90  Com.  v.  Tradesmen 's  Trust  Co.  of 
Philadelphia,  237  Pa.  316,  85  Atl. 
363. 

91  Chicago  Mut.  Life  Indemnity 
Ass'n  v.  Hunt,  127  111.  257,  2  L.  B. 
A.  549,  20  N.  E.  55;  St.  Louis  &  S. 
Coal  &  Mining  Co.,  116  111.  170,  5  N. 
E.  370;  Attorney  General  v.  Grand 
Bapids  Sticky  Fly  Paper,  144  Mich. 
221,  107  N.  W.  1119;  People  v.  Bank 
of  Pontiac,  12  Mich.  526;  Denike  v. 
New  York  &  R.  Lime  &  Cement  Co., 
80  N.  Y.  599;  Swords  v.  Northern 
Light  Oil  Co.,  17  Abb.  N.  Cas.  (N.  Y.) 
115;  Kittredge  v.  Kellogg  Bridge  Co., 
8  Abb.  N.  Cas.  (N.  Y.)  168;  People  v. 
Excelsior  Gaslight  Co.,  8  N.  Y.  Civ. 
Proc.  390. 

Compare  People  v.  District  Court 
City  &  County  of  Denver,  33  Colo. 
293,  80  Pac.  908. 

W  People  v.  New  York  City  B.  Co., 
57  N.  Y.  Misc.  114,  107  N.  Y.  Supp. 
247. 

98  Discharge  in  bankruptcy  is  not 
payment  of  notes  within  this  provi- 
sion.    People  v.  Troy  Chemical  Co., 
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to  pay  obligations  because  demand  notes  remain  outstanding  where 
payment  thereof  has  not  been  demanded.94    Some  of  these  statutes 
also  authorize  a  suit  for  dissolution  to  be  brought  by  minority  stock- 
holders or  creditors  on  such  grounds.95 
What  constitutes  insolvency  M  is  noted  in  another  connection.97 

§  5517.  Inutility  or  impracticability  of  purpose.  The  charter  of 
a  corporation  cannot  be  forfeited  merely  because  its  franchise  or 
enterprise  is  useless  or  impracticable.99  Thus  it  has  been  held  that 
the  charter  and  franchises  of  a  corporation  organized  for  the  purpose 
of  reclaiming  lands  within  a  certain  district  of  the  state  cannot  be 
forfeited  merely  because  the  reclamation  of  the  lands  is  impracti- 
cable ; "  and  that  the  charter  of  a  corporation  authorized  to  improve 
a  river  or  stream,  which  is  a  public  highway,  cannot  be  forfeited 
merely  because  the  improvements  are  not  beneficial,  where  no  such 
condition  is  prescribed  in  the  charter.1  However,  it  seems  that  if 
the  objects  and  purposes  of  a  corporation  are  not  feasible,  or  if  they 
are  not  in  accordance  with  the  policy  of  the  state,  the  courts  may 
decree  a  forfeiture  where  necessary  to  protect  the  interests  of  the 
public.9 


118  N.  Y.  App.  Div.  437,  104  N.  Y. 
Supp.  22. 

94Denike  v.  New  York  ft  R.  Lime 
ft  Cement  Co.,  80  N.  Y.  599. 

9*  See  §5550,  infra. 

96  See  Bobs  v.  American  Banana  Co., 
150  Ala.  268,  43  So.  817,  where  unpaid 
subscriptions  to  stock  held  to  show 
solvency. 

•7  See  §5551,  infra. 

99  People  v.  Beclamation  Dist.  No. 
108,  53  Cal.  346;  Enfield  Toll  Bridge 
Co.  v.  Connecticut  River  Co.,  7  Conn. 
28;  Appeal  of  Bennett's  Branch  Im- 
provement Co.,  65  Pa.  St.  242.  See 
also  Fairhope  Single  Tax  Corporation 
v.  Melville,  193  Ala.  289,  69  So.  466. 

99  People  v.  Reclamation  Dist.  No. 
108,  53  Cal.  346. 

1  Appeal  of  Bennett  'b  Branch  Im- 
provement Co.,  65  Pa.  St.  242. 

9  State  v.  New  Orleans  Debenture 
Redemption  Co.,  51  La.  Ann.  1827,  26 
So.  586,  aff'd  180  U.  S.  320,  45  L.  Ed. 
550. 

Where  a  debenture  redemption  com- 


pany exposes  the  public  with  whom 
it  deals  to  inevitable  loss  because  its 
plan  is  not  feasible,  the  state  may 
annnl  the  charter.  State  v.  Debenture 
Guarantee  ft  Loan  Co.,  51  La.  Ann. 
1874,  26  So.  600;  State  v.  New  Or- 
leans Debenture  Redemption  Co.,  51 
La.  Ann.  1827,  26  So.  586;  8tate  v. 
Louisiana  Debenture  Co.,  51  La.  Ann. 
1795,  26  So.  592. 

The  state  is  not  prevented  from  in- 
stituting proceedings  to  annul  the 
charter  of  a  corporation  •  on  the 
ground  that  the  business,  because 
of  the  plan  upon  which  it  is  carried 
on,  will  inevitably  injure  and  defraud 
the  public  dealing  with  it,  by  the  fact 
that  a  statute  allows  corporations  to 
be  organized  for  carrying  on  "any 
lawful  business,"  and  that  the  legis- 
lature has  not  declared  unlawful  the 
business  for  which  the  corporation 
was  organized.  State  v.  Debenture 
Guarantee  ft  Loan  Co.,  51  La.  Ann. 
1874,  26  So.  600. 

The  fact  that  a  license  has  been 
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Suspension  of  business  for  a  year  or  more,  as  a  statutory  ground,  is 
noticed  hereafter.40 

§  5506.  —  Failure  to  exercise  part  of  powers.  The  charter  of  a 
purely  private  corporation  will  not  be  forfeited  merely  because  it 
does  not  exercise  all  the  powers  conferred  upon  it,  as  where  a  manu- 
facturing company  does  not  manufacture  all  the  articles  which  it  is 
authorized  to  manufacture.47  As  said  by  Judge  Sanborn,  "no  corpo- 
ration is  required  to  exercise  all  the  powers  granted  to  it  by  its  organic 
law  as  a  condition  of  the  exercise  of  some  of  them  unless  that  require- 
ment is  expressly  made  by  some  statute  or  ordinance  under  which 
it  derives  some  of  its  powers  or  privileges,  or  the  powers  are  insepa- 
rably connected  with  each  other. M4S  A  water  company  with  au- 
thority to  also  furnish  electric  lights  and  electric  power  should  not 
be  ousted  from  that  portion  of  its  charter  which  applies  to  electricity 
because  of  failure  for  a  long  period  to  ever  furnish  electric  lights  and 
power,  where  there  was  no  demand  therefor.40  On  the  other  hand, 
the  charter  of  a  company  authorized  to  hold  agricultural  fairs  and 
to  conduct  races  may  be  forfeited  where  it  has  ceased  for  a  long  time 
to  hold  any  fair  and  uses  its  property  merely  for  horse  races,  since 
the  nonuser  is  of  the  principal  franchise  and  the  one  in  which  the 
state  is  more  interested.50 

§5506.  —  Where  nonuser  involuntary.  Inability  of  a  corpora- 
tion to  perform  oublic  duties  on  account  of  its  financial  condition 
is  no  defense  in  proceedings  by  the  state  to  forfeit  its  charter  for 
failure  to  perform  such  duties.51  And  in  a  Connecticut  case;  under 
a  statute  authorizing  the  court  to  render  a  decree  dissolving  a  corpo- 
ration whenever  it  should  abandon  its  business  and  neglect  for  an 
unreasonable  time  to  wind  up  its  affairs,  it  was  held  that  an  applica- 
tion for  such  a  decree  could  not  be  defeated  by  the  fact  that  the 
abandonment  of  its  business  by  the  corporation  was  not  of  free  choice, 
but  compelled  by  legal  proceedings  and  other  causes  which  it  could 
not  resist.58    However,  it  is  held  that  creditors  cannot  sue  to  have  the 

46  See  §  5509,  infra.  40  State  v.  Twin  Village  Water  Co., 

47Wadesboro    Cotton    Mills    Co.    v.  98  Me.  214,  56  Atl.  763. 

Burns,  114  N.  C.  353,  19  S.  E.  238.  W  State  v.  Delmar  Jockey  Club,  200 

48  Illinois  Trust  &  Savings  Bank  v.  Mo.  34,  98  S.  W.  539,  92  8.  W.  185. 

Doud,  105  Fed.  123,  129,  52  L.  R.  A.  61  People  v.  Plainfield  Ave.  Gravel- 

481,  holding  franchise  of  street  rail-  Road  Co.,  105  Mich.  9,  62  N.  W.  998. 

way  should  not  be  forfeited  for  fail-  MHart  v.  Boston,  H.  &  E.  R.  Co., 

ure  to  furnish  city  with  electric  light.  40  Conn.  524. 
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corporation  dissolved,  under  a  statute  making  the  ceasing  to  do  busi- 
ness a  ground  therefor,  where  the  nonuser  results  from  wrongful 
proceedings  in  bankruptcy  instituted  against  the  corporation  and 
which  it  resisted.58 


§5507.  —  Where  nonuser  has  oeased.  It  is  held  that  abandon- 
ment of  corporate  powers  is  no  ground  for  forfeiture  where  such 
powers  have  long  since  been  resumed.54  Thus,  suspension  of  opera- 
tions by  a  railroad  company  for  a  number  of  years,  where  the  lapse 
is  not  so  long  as  to  amount  to  abandonment  and  where,  as  soon  as 
funds  are  procured,  the  contemplated  road  is  extended  and  built,  is 
not  a  ground  for  forfeiture.55 

§  5508.  Inability  to  continue  business.  It  is  no  doubt  safe  to  say 
that  the  charter  of  a  corporation  may  be  forfeited,  and  the  corpo- 
ration dissolved,  if  conditions  arise  which  render  it  impossible  for 
it  to  continue  its  business  and  perform  the  conditions  upon  which 
the  charter  was  granted.50  But  it  has  been  held  that  the  state  is 
not  entitled  to  a  judgment  forfeiting  the  charter  of  a  corporation  on 
the  ground  of  inability  to  carry  out  a  part  of  the  design  for  which 
it  was  organized,  where  the  fundamental  design  is  being  accom- 
plished.57 The  fact  that  a  corporation 's  inability  to  continue  business 
and  performance  of  its  duties  to  the  public  is  due  to  its  financial 
condition  is  no  defense  in  proceedings  to  forfeit  its  charter  for  failure 
to  perform  such  duties.55 

§5509.  Suspension  or  abandonment  of  business — General  rule. 

It  is  clear  that  wilful  abandonment  of  its  business,  or  wilful  suspen- 


ds T.  E.  Hill  Co.  v.  Cleary,  134  111. 
App.  88. 

•4  State  v.  Cumberland  Telephone  & 
Telegraph  Co.,  114  Tenn.  194,  86  S.  W. 
390.    8ee  also  §5509,  infra. 

W  Collier  v.  Union  B.  Co.,  113  Tenn. 
96,  128,  83  8.  W.  155. 

••See  the  following  decisions: 

lAUted  States.  Chicago  Life  Ins. 
Co.  v.  Needles,  113  U.  8.  574,  28  L. 
Ed.  1084. 

Arkansas.  State  v.  Real  Estate 
Bank,  5  Ark.  595,  41  Am.  Dee.  109. 

Georgia.    Carey  v.  Greene,  7  Ga.  79. 

Illinois.  Ward  v.  Farwell,  97  111. 
593. 


Michigan.  Bank  Commissioners  v. 
Bank  of  Brest,  Har.  Ch.  106. 

Mississippi.  State  v.  Commercial 
Bank  of  Manchester,  13  Sraedes  &  M. 
569,  53  Am.  Dec.  106. 

New  York.  People  v.  Bank  of  Hud- 
son, 6  Cow.  217;  People  v.  Bank  of 
Niagara,  6  Cow.  196;  People  v.  Globe 
Mut.  Life  Ins.  Co.,  60  How.  Pr.  82. 

Ohio.  State  v.  Seneca  County  Bank, 
5  Ohio  St.  176. 

57 State  v.  Farmers'  College,  32 
Ohio  8t.  487. 

M  People  v.  Plainfield  Ave.  Gravel- 
Road  Co.,  105  Mich.  9,  62  N.  W.  998. 
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sion  without  sufficient  excuse,  by  a  corporation  which  is  charged  with 
duties  for  the  benefit  of  the  public,  as  in  the  case  of  railroad  com- 
panies, turnpike  companies,  canal  companies,  ferry  and  bridge  compa- 
nies, and  the  like,  so  that  the  public  welfare  is  affected,  will  generally 
be  held  sufficient  ground  for  proceedings  to  forfeit  its  charter.59  And 
even  in  the  case  of  a  corporation  owing  no  peculiar  duties  to  the  pub- 
lic, an  abandonment  of  its  business  with  no  intention  to  resume,  or  a 
long-continued  suspension  thereof,  may  be  ground  for  forfeiture.60 
It  has  been  held,  however,  that  mere  temporary  suspension  of  busi- 
ness by  a  corporation — even  a  railroad  company — is  no  ground  for 
the  forfeiture  of  its  franchise,  where  there  is  no  injury  to  the  public, 
or  where  the  suspension  is  because  of  a  lack  of  patronage,  and  the 
corporation  holds  itself  in  readiness  to  resume  business  as  soon  as 
it  can  do  so  with  profit,61  and  that  the  charter  of  a  purely  private 


59  California.  People  v.  Pittsburgh 
R.  Co.,  53  Gal.  694. 

Kansas.  State  v.  Pipher,  28  Kan. 
127. 

Michigan,  People  v.  Plainfield  Ave. 
Gravel-Road  Co.,  105  Mich.  9,  62  N. 
W.   998. 

.  Minnesota.  State  v.  Minneeota 
Cent.  Ry.  Co.,  36  Minn.  246,  30  N. 
W.  816. 

Nebraska.  State  v.  Atchison  &  N. 
R.  Co.,  24  Neb.  143,  8  Am.  St.  Rep. 
164,  38  N.  W.  43;  State  v.  Council 
Bluffs  &  N.  Ferry  Co.,  11  Neb.  354, 
9  N.  W.  563. 

New  York.  People  v.  Albany  &  V. 
R.  Co.,  24  N.  Y.  261,  82  Am.  Dec.  295. 
■  North  Carolina.  State  v.  Rives,  5 
Ired.  309. 

Rhode  Island.  State  v.  Pawtuxet 
Turnpike  Corporation,  8  R.  I.  182,  521, 
94  Am.  Dec.  123. 

Where  a  corporation,  authorized 
and  required  by  its  charter  to  keep 
and  maintain  a  ferry  or  bridge  across 
a  river  at  a  certain  point,  operated  a 
ferry  for  a  number  of  years,  and  then 
abandoned  it,  and  failed  to  erect  or 
maintain  a  bridge,  it  was  held  that  its 
franchise  should  be  forfeited.  State 
v.  Council  Bluffs  &  N.  Ferry  Co.,  11 
Neb.  354,  9  N.  W.  563. 


That  a  majority  of  the  stock  of  a 
corporation  is  sold  by  the  owners 
thereof  to  another  corporation,  and 
the  purchasing  corporation  thereupon 
attempts  to  exercise  control  over  the 
property  of  the  corporation  by  placing 
a  mortgage  upon  it,  does  not  consti- 
tute such  an  abandonment  of  the  cor- 
poration that  forfeiture  of  its  char- 
ter becomes  authorized.  Com.  v.  Punx- 
sutawney  Water  Co.,  197  Pa.  569,  47 
Atl.  843. 

•0  Illinois.  Henderson  Loan  &  Real 
Estate  Ass'n  v.  People,  163  111.  196, 
45  N.  E.   141. 

Kansas,  State  v.  Pipher,  28  Kan. 
127. 

Minnesota.  State  v.  Cannon  River 
Manufacturers'  Ass'n,  67  Minn.  14, 
69  N.  W.  621. 

Mississippi.  State  v.  Commercial 
Bank  of  Manchester,  13  Smedes  k  M. 
569,  53  Am.  Dec.  106. 

Ohio.  State  v.  Seneca  County  Bank, 
5  Ohio  St.  171. 

61  Com.  v.  Fitchburg  R.  Co.,  12  Gray 
(Mass.)  180;  State  v.  Commercial 
Bank  of  Manchester,  13  Smedes  &  M. 
(Miss.)  569,  53  Am.  Dec.  106;  People 
v.  Ellison,  51  N.  Y.  Misc.  413,  101  N. 
Y.   Supp.    444;    Attorney    General   v. 
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corporation  will  not  be  forfeited  because  of  its  failure  to  carry  on  all 
the  business  which  it  is  authorized  to  carry  on.6* 

§5510.  —  As  statutory  ground.  By  express  statutory  provision 
in  some  jurisdictions,  abandonment  of  its  business  by  a  corporation, 
or  suspension  of  business  for  a  certain  time,  is  made  a  cause  of  for- 
feiture or  dissolution,  and,  under  such  a  statute,  abandonment  or 
suspension  of  its  business  by  a  corporation  for  the  time  specified 
renders  it  subject  to  forfeiture  of  its  charter  and  dissolution,  in 
proper  proceedings.68  Thus,  in  New  York,  suspension  of  business 
for  one  year  is  made  ground  for  dissolution ; •*  and  it  is  held  that  the 
statute  does  not  admit  of  any  excuse  or  explanation  for  such  suspen- 


Bank  of  Niagara,  Hopk.  Ch.  (N.  Y.) 
354.     ' 

In  Com.  v.  New  York,  L.  E.  &  W. 
Goal  &  Railroad  Co.,  10  Pa.  Co.  Ct. 
129,  it  was  held  that  a  mere  tempo- 
rary suspension  of  its  business  by  a 
railroad  company  for  a  year,  where  it 
afterwards  resumed  and  continued 
business  without  interruption,  was 
not  such  nonuser  as  to  operate  as  a 
forfeiture  of  its  charter. 

68  See  §5505,  supra. 

6*  Hart  v.  Boston,  H.  &  E.  R.  Co., 
40  Conn.  524;  People  v.  Troy  Chemical 
Co.,  118  N.  Y.  App.  Div.  437,  104  N. 
Y.  Supp.  22;  People  v.  Atlantic  Ave. 
R.  Co.,  57  Hun  (N.  Y.)  378,  10  N.  Y. 
Supp.  907;  Kelsey  v.  Pfaudler  Process 
Fermentation  Co.,  45  Hun  (N.  Y.) 
10;  Swords  v.  Northern  Light  Oil  Co., 
17  Abb.  N.  Cas.  (N.  Y.)  115;  People 
v.  Northern  R.  Co.,  53  Barb.  (N.  Y.) 
98;  Conro  v.  Gray,  4  How.  Pr.  (N.  Y.) 
166;  Ward  v.  Sea  Ins.  Co.,  7  Paige 
(N.  Y.)  294;  In  re  Jackson  Marine 
Ins.  Co.,  4  Sandf.  Ch.  (N.  Y.)  559. 

Under  a  statute  authorizing  a  court 
of  equity  to  appoint  a  receiver  and 
dissolve  a  corporation  where  it  ceases 
to  do  business,  such  authority  attaches 
where  the  property  of  a  corporation  is 
seized  under  judgments  amounting 
nearly  to  its  assets,  and  is  about  to 
be  sold,  and  it  has  no  means  with 
which    to    extricate    itse1^      Shella- 


barger  Mill  &  Elevator  Co.  v.  Wil- 
ling, 81  111.  App.  30. 

•4  General  Corp.  Law,  §  101. 

In  a  New  York  case,  where  a  cor- 
poration, organized  for  the  business 
of  marine  insurance  and  the  lending 
of  money  upon  bottomry,  by  resolu- 
tion of  its  stockholders  resolved  to 
suspend  its  business  and  appointed  a 
committee  to  manage  its  estate  and 
effects,  and  for  more  than  a  year 
afterwards  failed  to  make  contracts 
of  insurance  or  to  lend  money  on 
marine  risks,  and  neglected  to  hold  its 
annual  meeting  for  the  purpose  of 
electing  directors,  it  was  held  that  it 
was  subject  to  a  statute  providing 
that,  whenever  a  corporation  should 
suspend  its  ordinary  and  lawful  busi- 
ness for  a  year,  it  should  be  deemed 
to  have  surrendered  its  rights,  priv- 
ileges and  franchises,  and  should  be 
adjudged  to  be  dissolved,  and  that  a 
stockholder  was  entitled  to  an  injunc- 
tion restraining  it  and  its  officers  from 
exercising  any  of  its  corporate  rights, 
and  to  the  appointment  of  a  receiver 
to  close  up  its  affairs.  And  it  was 
further  held  that  it  could  not  defeat 
a  forfeiture  by  showing  'that  it  had, 
during  the  year,  attended  to  the  ad- 
justment of  losses  upon  risks  pre- 
viously assumed,  and  to  the  business 
of  collecting  in  and  securing  the  cor- 
porate funds.    Ward  v.  Sea  Ins.  Co.,  7 
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the  corporation's  business.80  Borrowing  money  by  the  state  from 
a  bank,  under  an  act  of  the  legislature,  after  it  has  committed  acts 
in  violation  of  its  charter,  or  has  been  guilty  of  neglect  of  duty,  is 
a  waiver  of  the  right  to  forfeit  its  charter  for  such  causes.81 

In  a  leading  New  Hampshire  case,  the  charter  of  a  turnpike  com- 
pany required  it  to  lay  before  the  legislature,  at  the  end  of  every 
six  years  after  the  setting  up  of  any  toll  gate,  an  account  of  its  ex- 
penditures and  profits,  and  provided  in  effect  that,  if  it  should  fail 
to  do  so,  it  should  forfeit  its  charter.  The  company  failed  to  furnish 
accounts  for  about  thirty  years  after  toll  gates  were  established  by 
it,  but  it  then  began  to  furnish  them  regularly  every  six  years,  and 
they  were  accepted  by  the  legislature  as  sufficient  and  satisfactory. 
After  the  first  account  was  furnished,  the  legislature  also  passed 
an  act  authorizing  the  company  to  change  the  route  of  its  road  in 
certain  towns,  and  it  accepted  the  act  and  made  the  change  at  great 
expense.  Under  these  circumstances,  it  was  held  that  the  right  to 
enforce  a  forfeiture  of  the  charter  for  the  failure  to  furnish  accounts 
during  the  first  thirty  years  was  waived.88  In  another  New  Hamp- 
shire case  it  was  held  that  the  right  of  the  state  to  enforce  a  forfeiture 
of  the  charter  of  a  corporation,  because  it  had  mortgaged  its  property 
in  violation  of  its  charter,,  was  waived  by  the  passage  of  an  act  by 
the  legislature  authorizing  a  foreclosure  of  the  mortgage.88 


New  Hampshire.  State  v.  Fourth 
New  Hampshire  Turnpike,  15  N.  H. 
162,  41  Am.  Dee.  690. 

Tennessee.  La  Orange  &  M.  B.  Co. 
v.  Bainey,  7  Cold.  4£0. 

Where  the  legislature  enacted  a 
statute  amending  the  charter  of  a 
railroad  company,  expressly  recogniz- 
ing its  continued  existence  as  a  cor- 
poration, and  affirming  its  right  to 
exercise  the  power  of  eminent  domain 
in  the  manner  prescribed  by  the  gen- 
eral law  in  addition  to  the  method 
pointed  out  in  its  charter,  it  was  held 
that  the  right  of  the  state  to  enforce 
a  forfeiture  of  its  charter  theretofore 
incurred  by  nonuser  was  thereby 
waived.  Attorney  General  v.  Superior 
&  St.  C.  B.  Co.,  93  Wis.  604,  $7  N.  W. 
1138. 

An  act  of  the  legislature  extending 
or  reviving  the  charter  of  a  corpora- 
tion operates  as  a  waiver  of  the  right 


to  enforce  a  forfeiture  for  nonper- 
formance of  conditions  subsequent 
prescribed  by  the  charter.  In  re  Me- 
chanics '  Society,  31  La.  Ann.  627. 

In  People  v.  Kingston  &  M.  Turn- 
pike Boad  Co.,  23  Wend.  (N.  Y.)  193, 
35  Am.  Dec.  551,  it  was  held  that  an 
act  of  the  legislature  extending  the 
time  for  a  turnpike  company  to  com- 
plete its  road  was  not  a  waiver  at  a 
previous  forfeiture  of  its  charter  by 
failure  to  comply  with  conditions,  but 
the  decision  cannot  be  sustained. 
Judge  Cowen  dissented. 

SO  State  v.  Trustees  of  Vincennes 
University,  5  Ind.  77. 

*1  State  v.  Real  Estate  Bank,  5  Ark. 
595,  41  Am.  Dec.  109. 

2*  State  v.  Fourth  New  Hampshire 
Turnpike,  15  N.  H.  162,  41  Am.  Dec. 
690. 

>8  Richards  v.  Merrimack  &  C.  Biver 
Railroad,  44  N.  H.  127. 
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Of  course  the  acts  relied  upon  as  constituting  an  implied  waiver 
by  the  legislature  of  a  forfeiture  of  its  charter  by  a  corporation  must 
be  such  as  to  show  an  intention  to  waive  the  forfeiture.  If  they  are 
consistent  with  an  intention  to  afterwards  insist  upon  the  forfeiture, 
there  is  no  waiver.**  Such  an  intention  is  clearly  shown  by  acts  of 
the  legislature,  as  in  the  cases  referred  to  above,  conferring  addi- 
tional powers  upon  the  corporation,  or  otherwise  authorizing  it  to  do 
acts  which  it  could  not  or  would  not  do  except  on  the  assumption  of 
a  continuance  of  its  existence  without  being  liable  to  forfeiture  for 
past  acts  or  neglect.*5  But  where  a  corporation  had  forfeited  its 
corporate  privileges  by  taking  usury,  it  was  held  that  the  forfeiture 
was  not  waived  by  the  subsequent  appointment  of  a  state  director  by 
the  governor  and  senate,  even  assuming  that  they  had  the  power  to 
waive  a  forfeiture,88  since,  until  the  forfeiture  was  enforced  in  proper 
judicial  proceedings  by  the  state,  it  was  the  duty  of  the  governor  and 
senate,  as  well  as  all  others,  to  treat  the  corporation  as  a  legally  exist- 
ing body ;  and  the  appointment,  therefore,  was  not  inconsistent  with 
an  intention  on  the  part  of  the  state  to  afterwards  enforce  the  for- 
feiture.87 

In  a  Missouri  case  it  was  held  that  a  statute  which  operated  merely 
prospectively  did  not  operate  as  a  waiver  of  prior  acts  of  misuser.28 

§  5523.  Acquiescence  and  lapse  of  time.  Mere  acquiescence  by 
the  public  in  the  violation  of  its  charter  by  a  corporation,  or  mere 

M  State   v.   Equitable   Loan   &   In-  M  See  supra,  this  section, 

vestment  Ass'n   of  Sedalia,  142  Mo.  Ml  That  they  have  no  such  power, 

325,  41  S.  W.  916;  People  v.  Phcenix  see  §5526,  infra. 

Bank,  24  Wend.  (N.  Y.)  431,  35  Am.  «7  People     v.     Phoenir     Bank,     24 

Dec.   634;   People   v.  Kingston   &  M.  Wend.  (N.  Y.)  431,  35  Am.  Dec.  634. 

Turnpike  Boad  Co.,  23  Wend.  (X.  Y.)  In  Washington  &  B.  Turnpike  Road 

193,  35  Am.  Dec.  521.  v.  State,  19  Md.  239,  it  was  held  that 

Usurpation    by    a    corporation    of  the  state  might  enforce  a  forfeiture 

authority   to   acquire   and   hold    land  of  the  charter  of  a  turnpike  company 

for  purposes  not  within  the  objects  of  for  failure  to  keep  its  road  in  repair, 

its  creation  is  not  waived  by  the  ap-  notwithstanding  an  act  of  the  legis- 

pointment    by    the    legislature    of    a  lature,  passed  while  the  road  was  not 

committee  to  investigate  its  property,  in  repair,  granting  the  company  ex- 

and  ascertain  if  it  is  properly  taxed,  tended  privileges,  on  the  strength  of 

and  a  report  by  the  committee  in  the  which  it  contracted  a  loan  secured  by 

affirmative,  for  this  is  not  a  conces-  tolls,  and  applied  all  the  tolls  to  the 

si  on  by  the  state  that  the  corporation  repair  of  the  road, 

has   authority   to   hold   the   property.  *•  State  v.  Equitable  Loan  &  Invest- 

People  v.  Pullman '«  Palace-Gar  Co.,  ment  Ass'n  of  Sedalia,  142  Mo.  325, 

175  111.  125,  64  L.  B.  A.  366,  51  N.  B.  41  8.  W.  916. 
664. 
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lapse  of  time  before  commencement  of  proceedings  to  enforce  a  for- 
feiture, where  there  has  been  no  express  waiver,  and  no  recognition  of 
the  continued  existence  of  the  corporation  as  legal,  will  not  generally 
operate  as  a  waiver  of  the  cause  of  forfeiture,  so  as  to  bar  a  proceed- 
ing by  the  state.89  But  it  has  been  held  that  long  delay  in  instituting 
such  proceedings  will  be  held  a  waiver  of  causes  of  forfeiture,  where 
such  causes  are  known,  and  the  corporation  is  allowed  to  continue 
operations  and  incur  expenses  in  the  belief  that  there  has  been  a 
waiver.80 

§5524.  Continuing  cause  of  forfeiture.  A  waiver  by  an  act  of 
the  legislature  of  the  right  of  the  state  to  forfeit  the  charter  of  a 
corporation  for  misuser,  nonuser  or  breach  of  condition  subsequent, 
only  operates  as  to  causes  of  forfeiture  existing  at  the  time  of  the 
passage  of  the  act.  And  therefore,  where  a  cause  of  forfeiture  con- 
tinues after  the  passage  of  an  act  of  the  legislature  constituting  a 
waiver  (as  in  the  case  of  failure  to  comply  with  a  continuing  condition 
subsequent),  the  act  does  not  operate  as  a  waiver  of  the  right  to  en- 
force a  forfeiture  for  the  cause  arising  after  its  passage.81 

§  5525.  Knowledge  of  cause  of  forfeiture.  In  order  that  acts  of 
the  legislature  in  relation  to  a  corporation  may  be  deemed  a  waiver 
of  the  right  of  the  state  to  enforce  a  forfeiture  of  its  charter  for 


8»  State  v.  Norwalk  &  D.  Turnpike 
Co.,  10  Conn.  157;  State  v.  Pawtuxet 
Turnpike  Co.,  8  B.  I.  521,  94  Am.  Dec. 
123. 

In  an  Illinois  case,  in  which  quo 
warranto  proceedings  were  brought 
against  the  Pullman's  Palace-Car 
Company  to  forfeit  its  charter  for 
various  usurpations,  it  was  held  that 
the  company  could  not  successfully  set 
up  as  a  defense  that  the  usurpations 
complained  of  had  continued  for  a 
number  of  years  with  the  knowledge 
of  the  state,  and  that  the  state  had 
waived  and  acquiesced  therein,  since 
the  right  of  the  state  to  complain  of 
usurpations  by  a  corporation,  and  to 
enforce  a  forfeiture  of  its  charter 
therefor,  could  not  be  defeated  by 
the  imputation  of  laches.  People  v. 
Pullman  'a  Palace-Oar  Co.,  175  111.  125, 


64  L.  B.  A.  366,  51  N.  E.  664. 

In  Michigan,  however,  it  was  held 
that  the  right  of  the  state  to  forfeit 
the  charter  of  a  lumber  company  be- 
cause it  has  produced  salt  in  connec- 
tion with  operating  a  sawmill  is 
waived  by  the  acquiescence  therein  of 
its  executive  officers  foT  years.  At- 
torney General  v.  Buckley  &  Douglas 
Lumber  Co.,  164  Mich.  625,  17  Det.  L. 
N.  1218,  130  N.  W.  200. 

30  State  v.  Bailey,  19  Ind.  452;  State 
v.  Janesville  Water  Co.,  92  Wis.  496, 
32  L.  B.  A.  391,  66  N.  W.  512.  And 
see  the  dictum  in  Kellogg  v.  Union 
Co.,  12  Conn.  7.  See  also  Brownell  v. 
Old  Colony  B.  Co.,  164  Mass.  29,  29 
L.  B.  A.  169,  49  Am.  St.  Bep.  442,  41 
N.  B.  107. 

81  State  v.  Nonconnah  Turnpike 
Co.,  1  Tenn.  Cas.  511. 
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misuser  or  nonuser  of  its  franchises,  the  acts  must  have  been  passed 
by  the  legislature  with  knowledge  of  the  existence  of  the  cause  of 
forfeiture.8*  Such  knowledge,  however,  need  not  necessarily  be  ex- 
pressly proved.  It  may  undoubtedly  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  from  the  fact  that  the  misuser  or  nonuser 
was  generally  known  in  the  community. 

§  5526.  Who  may  waive.  As  a  general  rule,  no  one  can  waive  a 
forfeiture  of  its  charter  by  a  corporation  except  the  state.88  Further- 
more, waiver  of  a  forfeiture  of  its  charter  and  franchises  by  a  corpo- 
ration, like  the  creation  of  a  corporation,  is  a  legislative  act,  and  is 
not  within  the  power  of  any  executive  or  judicial  officer  of  the  state, 
nor  within  the  power  of  any  body  of  men  other  than  the  legislature. 
A  forfeiture,  therefore,  cannot  be  waived  by  the  governor  and  the 
senate  alone,  for  the  act  of  the  senate  alone  is  not  the  act  of  the 
legislature.84  Nor  can  a  cause  of  forfeiture  be  waived  by  the  at- 
torney general,86  or  by  a  court  or  judge.86 

Where,  however,  conditions  subsequent,  express  or  implied,  are 
required  to  be  performed  by  a  corporation  solely  for  the  benefit  of 
a  municipal  corporation,  its  acts  may  be  relied  upon  as  a  waiver  of 
the  right  to  enforce  a  forfeiture  for  failure  to  perform  the  condition. 
In  a  Wisconsin  case,  on  an  application  of  the  attorney  general  for 
leave  to  bring  proceedings  in  quo  warranto  to  forfeit  the  charter  and 
franchises  of  a  city  water  company  for  failure  to  keep  an  account 
of  the  cost  of  the  construction  of  its  plant,  so  as  to  enable  the  city 
to  exercise  an  option  to  purchase  the  plant,  as  was  required  by  the 
ordinance  granting  the  company  its  franchise,  it  was  held  that  the 
acts  of  the  city  should  be  considered  in  determining  whether  the 
right  to  enforce  a  forfeiture  had  been  waived.  And,  as  it  appeared 
that  the  city,  with  full  knowledge  of  the  grounds  relied  upon  for 
forfeiture,  had  for  a  considerable  time  compelled  the  company  to 
improve  its  plant  at  great  expense,  that  its  present  stockholders  and 
officers  had  attempted  in  good  faith  to  show  the  cost  of  the  plant, 
and  that  the  alleged  failure  to  keep  a  proper  account  occurred  before 

w  State   v.    Beal   Estate   Bank,   5  24  Wend.  (N.  T.)  4S1,  35  Am.  Dec. 

Ark.  595,  41  Am.  Dee.  109;  Com.  v.  634. 

Tenth   Massachusetts   Turnpike   Cor-  34  People     v.     Phoraix     Bank,     24 

poration,  11  Gush.  (Mass.)  171;  Peo-  Wend.  (N.  Y.)  431,  35  Am.  Dec.  634. 

pie  v.  Manhattan  Co.,  9  Wend.   (N.  8*  See  New  Orleans  &  C.  B.  Co.  v. 

Y.)  351.  New  Orleans,  34  La.  Ann.  429. 

38  Chicago  City  By.  Co.  v.  Story,  88  See  People  v.  Bensselaer  Ins.  Co., 

73  IU.  541;  People  V.  Phcenix  Bank,  38  Barb.  (N.  Y.)  323. 
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the  present  stockholders  became  interested  in  the  company,  the  court, 
in  the  exercise  of  its  discretion,  denied  the  application  on  the  ground 
that  the  right  to  enforce  a  forfeiture  had  been  waived.87 

§  5527.  Conditional  waiver.  Waiver  of  a  forfeiture  of  its  charter 
by  a  corporation  may  be  conditional,  instead  of  absolute.  In  such  a 
case,  the  state  may  still  enforce  the  forfeiture  if  the  conditions  are 
not  performed  or  fulfilled.88  Thus,  where  the  legislature,  after  failure 
of  a  railroad  company  to  complete  its  road  within  the  time  fixed  by 
its  charter,  passed  an  act  extending  the  time,  provided  the  road  should 
not  be  sold  to  a  certain  party,  and  the  road  was  afterwards  sold  to 
such  party,  it  was  held  that  the  forfeiture  for  the  original  default 
was  not  waived.89 

1 5528.  Violation  of  contract  by  state.  When  proceedings  are  in- 
stituted by  the  state  to  determine  and  enforce  a  forfeiture  of  the 
charter  of  a  corporation  for  misuser  or  nonuser,  or  for  failure  to  per- 
form conditions  subsequent,  the  state  is  not  precluded  from  enforcing 
the  forfeiture  by  the  fact  that  it  has  itself  violated  the  contract  be- 
tween it  and  the  corporation.  Thus,  in  scire  facias  against  a  turnpike 
company  to  forfeit  its  charter  for  nonperformance  of  its  duties  under 

•  the  same,  it  was  held  that  it  was  no  defense  for  it  to  show  that  ex- 
clusive franchises  had  been  granted  to  it  by  the  state,  and  that  the 
state,  in  violation  of  the  grant,  had  created  another  corporation,  to 
the  injury  of  the  defendant,  and  to  the  profit  of  the  state.40 

D.  Jurisdiction,  Who  May  Sue,  and  Procedure  in  Actions  by  State 

§5529.  Jurisdiction  of  courts— In  general.  The  court  in  which 
the  action  must  be  brought  is  to  be  determined  by  the  local  statutes. 
Ordinarily  the  action  should  not  be  brought  in  the  supreme  court 
of  the  state,  where  that  is  the  highest  appellate  court.41 

Courts  of  one  state  will  not  indulge  the  presumption  that  the 
statutes  of  a  foreign  state  have  extended  to  the  courts  of  such  foreign 
state  the  power  to  dissolve  corporations  of  such  foreign  state.48 

37  State  v.  Janesville  Water  Co.,  92  v.  Maryland,  3  Wall.  (U.  S.)  210,  18 

Wis.  496,  66  N.  W.  512.  L.  Ed.  180.     And  see  Washington  & 

88Farn8worth    v.    Minnesota    &   P.  B.   Turnpike  Road  v.  State,   19  Md. 

R.   Co.,  92  U.   S.  49,  23  L.   Ed.  530;  239. 

•  La  Grange  &  M.  R.  Co.  v.  Rainey,  7  41  State  v.  Tampa  Water  Works  Co., 
Cold.   (Tenn.)   420.  56  Fla.  858,  19  L.  R.  A.  (N.  S.)  183, 

WLa  Grange  &  M.  R.  Co.  v.  Rain-      47  So.  358. 
ey,  7  Cold.  (Tenn.)  420.  48  Olds  v.  City  Trust,  Safe  Deposit 

40  Washington   &   B.   Turnpike   Co.      &  Surety  Co.,  185  Mass.  500,  102  Am. 
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§  6630.  —  Courts  of  equity.  Jurisdiction  may  be  conferred  upon 
courts  of  equity  by  statute.48  This  is  uniformly  admitted.  But  it 
is  well  settled,  as  a  general  principle,  that,  unless  jurisdiction  is  con- 
ferred by  statute,  courts  of  equity  have  no  jurisdiction  to  decree  a 
dissolution  of  a  corporation,  or  declare  a  forfeiture  of  its  charter  **  for 


St.  Rep.  356,  70  N.  E.  1022. 

«Cobe  v.  Guyer,  237  111.  516,  86 
N.  E.  1071. 

An  action  in  equity  by  the  at- 
torney general  to  dissolve  a  corpo- 
ration is  sometimes  authorized  by 
statute.  Platner  v.  Kirby,  138  Iowa 
259,  115  N.  W.  1032. 

44  United  States.  Gonklin  v.  Unit- 
ed States  Shipbuilding  Co.,  140  Fed. 
219;  Republican  Mountain  Silver 
Mines  v.  Brown,  58  Fed.  644.;  Gay- 
lord  v.  Ft.  Wayne,  M.  ft  C.  R.  Co., 
6  Biss.  286,  Fed.  Cas.  No.  5,284. 

California.  Neall  v.  Hill,  16  Cal. 
145,  76  Am.  Dec.  508. 

Colorado.  People  v.  District  Court 
City  ft  County  of  Denver,  33  Colo. 
293,  80  Pac.  908. 

District  of  Columbia.  Morrow  v. 
Edwards,  9  Mackey  (20  D.  C.)  475. 

Illinois.  Coquard  v.  National  Lin- 
seed-Oil Co.,  171  111.  480,  49  N.  E. 
563,  aff'g  67  111.  App.  20;  People  v. 
Weigley,  155  111.  491,  40  N.  E.  300; 
Hunt  v.  Le  Grand  Roller  Skating 
Rink  Co.,  143  HI.  118,  32  N.  E.  525; 
Heitkamp  v.  American  Pigment  ft 
Chemical  Co.,  158  111.  App.  587; 
Merrifield  v.  Burrows,  153  111.  App. 
523. 

Indiana.  Supreme  Sitting  Order 
of  Iron  Hall  v.  Baker,  134  Ind.  293, 
20  L.  R.  A.  210,  33  N.  E.  1128. 

Iowa.  Miller  v.  Hawkeye  Gold 
Dredging  Co.,  156  Iowa  557,  137  N. 
W.  507;  Wallace  v.  Pierce-Wallace 
Pub.  Co.,  101  Iowa  313,  38  L.  R.  A. 
122,  63  Am.  St.  Rep.  389,  70  N.  W. 
216. 

Kentucky.  Oldham  v.  Mt.  Ster- 
ling Improvement  Co.,  103  Ky.  529, 
20  Ky.  L.  Rep.   207,  45  S.  W.  779; 


Chambers  v.  Baptist  Education  So- 
ciety, 1  B.  Mon.  215. 

Maryland.  Barton  v.  Internation- 
al Fraternal  Alliance  of  Baltimore 
City,  85  Md.  14,  36  Atl.  658;  Mason 
v.  Supreme  Court  of  Equitable 
League  of  Baltimore  City,  77  Md. 
483,  39  Am.  St.  Rep.  433,  27  Atl. 
171. 

Massachusetts.  Olds  v.  City  Trust, 
Safe  Deposit  ft  Surety  Co.,  185  Mass. 
500,  102  Am.  St.  Rep.  356,  70  N.  E. 
1022;  Folger  v.  Columbian  Ins.  Co., 
99  Mass.  267,  96  Am.  Dec.  747,  aff'd 
20  Wall.  (U.  S.)  1,  22  L.  Ed.  307; 
Cheshire  Iron  Works  v.  Gay,  3  Gray 
531. 

Mississippi  Bayless  -v.  Orne,  1 
Freem.  Ch.  161. 

Missouri.  Ashton  v.  Penfield,  233 
Mo.  391,  135  S.  W.  938;  State  v. 
Foster,  225  Mo.  171,  125  S.  W.  184, 
reviewing  this  question  at  length. 

New  Jersey.  Elizabethtown  Gas- 
Light  Co.  v.  Green,  46  N.  J.  Eq.  118, 
18  Atl.  844,  aff'd  49  N.  J.  Eq.  329, 
24  Atl.  560;  Jersey  City  Gaslight  Co. 
v.  Consumers  Gas  Co.,  40  N.  J.  Eq. 
427,  2  Atl.  922;  Doremus  v.  Dutch 
Reformed  Church,  3  N.  J.  Eq.  349; 
Society  for  Establishing  Useful 
Manufactures  v.  Morris  Canal  ft 
Banking  Co.,  1  N.  J.  Eq.  157,  21  Am. 
Dec.  41. 

New  York.  Denike  v.  New  York 
ft  R.  Lime  ft  Cement  Co.,  80  N.  Y. 
599;  Kincaid  v.  Dwindle,  59  N.  Y. 
548;  Belmont  v.  Erie  Ry.  Co.,  52 
Barb.  637;  Waterbury  v.  Merchants' 
Union  Exp.  Co.,  50  Barb.  157;  Doyle 
v.  Peerless  Petroleum  Co.,  44  Barb. 
239;  Howe  v.  Deuel,  43  Barb.  504; 
Verplanck  v.  Mercantile  Ins.  Co.,   1 
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misuser  or  nonuser,  or  to  do  what  is  equivalent  thereto,45  even  in 
a  proceeding  by  the  attorney  or  solicitor  general  in  the  name  and  on 
behalf  of  the  state,46  and  especially  not  at  the  suit  of  a  minority47 


Edw.  Ch.  84;  Attorney  General  v. 
Bank  of  Niagara,  1  Hopk.  Ch.  354; 
Attorney  General  v.  Utica  Ins.  Co.,  2 
Johns.  Ch.  371. 

Rhode  Island.  Paulino  v.  Portu- 
guese Beneficial  Ass'n,  18  B.  I.  165, 
20  L.  B.  A.  272,  26  Atl.  36;  Hodges 
v.  New  England  Screw  Co.,  3  B.  I.  9. 

Tennessee.  Parker  v.  Bethel  Hotel 
Co.,  96  Tenn.  252,  31  L.  B.  A.  706, 
34  S.  W.  209;  State  v.  Merchants1 
Insurance  ft  Trust  Co.,  8  Humph.  235. 

Utah.  See  Union  Savings  ft  In- 
vestment Co.  v.  District  Court  of 
Salt  Lake  County,  44  Utah  397,  Ann. 
Cas.  1917  A  821,  140  Pac.  221. 

Vermont.  Ottaquechee  Woolen  Co. 
v.  Newton,  57  Vt.  451. 

Virginia.  Pixley  v.  Boanoke  Nav. 
Co.,  75  Va.  320. 

West  Virginia.  Law  v.  Bich,  47 
W.  Va.  634,  35  S.  E.  858;  Hurst  v. 
Coe,  30  W.  Va.  158,  3  S.  E.  564. 

Wisconsin.  Independent  Order  of 
Foresters  v.  United  Order  of  Forest- 
ers, 94  Wis.  234,  68  N.  W.  1011; 
Hinckley  v.  Pfister,  83  Wis.  64,  53  N, 
W.  21;  Strong  v.  McCagg,  55  Wis.  624, 
13  N.  W.  895.  Compare,  however, 
Harrigan  v.  Gilchrist,  121  Wis.  127, 
99  N.  W.  909. 

Equity  has  no  inherent  power  to 
decree  a  dissolution  on  the  ground 
that  a  company  has  transferred  all 
its  assets.  Brock  v.  Poor,  216  N.  Y. 
387,  111  N.  E.  229. 

45  In  re  Electric  Supply  Co.,  175 
Fed.  612,  rule  in  Georgia. 

46  Illinois.  Hunt  v.  Le  Grand  Boiler 
Skating  Bink  Co.,  143  111.  118,  32  N. 
E.  525;  Chicago  Mut.  Life  Indemnity 
Ass'n  v.  Hunt,  127  111.  257,  2  L.  B. 
A.  549,  20  N.  E.  55. 

Massachusetts.  Attorney  General 
v.  Tudor  Ice  Co.,  104  Mass.  239,  6 
Am.  Bep.  227. 


New  Jersey.  Attorney  General  v. 
Stevens,  1  N.  J.  Eq.  369,  22  Am.  Bee. 
526. 

New  York.  People  v.  Equity  Gas 
Light  Co.,  141  N.  T.  232,  36  N.  E. 
194;  Attorney  General  v.  Bank  of 
Niagara,  Hopk.  Ch.  354;  Attorney 
General  v.  Utica  Ins.  Co.,  2  Johns. 
Ch.  371. 

Tennessee.  State  v.  Merchants' 
Insurance  ft  Trust  Co.,  8  Humph.  235. 

47  United  States.  Taylor  v.  Decatur 
Mineral  ft  Land  Co.,  112  Fed.  449; 
Sidway  v.  Missouri  Land  ft  Live- 
stock Co.,  101  Fed.  481;  Hardon  v. 
Newton,  14  Blatchf.  376,  Fed.  Cas. 
No.  6,054. 

Illinois.  Wheeler  v.  Pullman  Iron 
ft  Steel  Co.,  143  HI.  197,  17  L.  B.  A. 
818,  32  N.  E.  420. 

Iowa.  Wallace  v.  Pierce-Wallace 
Pub.  Co.,  101  Iowa  313,  38  L.  B.  A. 
122,  63  Am.  St.  Bep.  389,  70  N.  W. 
216. 

Kentucky.  Oldham  v.  Mt.  Ster- 
ling Improvement  Co.,  103  Ky.  529, 
20  Ky.  L.  Bep.  207,  45  S.  W.  779. 

Maine.  Pride  v.  Pride  Lumber 
Co.,  109  Me.  452,  84  Atl.  989. 

Michigan.  Town  v.  Duplex-Power 
Car  Co.,  172  Mich.  519,  138  N.  W. 
338. 

Oregon.  Wills  v.  Nehalem  Coal 
Co.,  52  Ore.  96,  96  Pac.  528. 

Texas.  People's  Inv.  Co.  v.  Craw- 
ford (Tex.  Civ.  App.),  45  S.  W.  738. 

Where  the  members  of  an  unin- 
corporated association  in  the  District 
of  Columbia  met  and  decided  to  in- 
corporate under  an  act  of  Congress, 
and  a  minority  of  the  members  with- 
drew, and  filed  a  certificate  of  incor- 
poration under  the  name  of  the  un- 
incorporated association,  and  ob- 
tained possession  of  its  personal 
property,  before  the  incorporation  of 
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of  the  stockholders  (except  in  some  instances),4*  or  of  other  private 
person,4*  but  the  only  remedy  is  at  law.  Thus,  a  court  of  equity,  in 
the  absence  of  statutory  provision,  cannot  dissolve  a  corporation  on 
the  ground  that  the  act  of  incorporation  was  fraudulently  obtained 
from  the  legislature,50  nor  on  the  ground  that  the  organization  of  the 
corporation  under  a  general  law  was  fraudulent  as  against  the  state 
or  as  against  individuals.  The  remedy  in  such  a  case  is  by  proceed- 
ings in  quo  warranto  by  the  attorney  general  on  behalf  of  the  state.51 
A  fortiori,  a  court  of  equity  cannot  dissolve  a  corporation  where 
there  is  other  statutory  procedure  provided  f or.** 

However,  by  virtue  of  its  general  jurisdiction  over  trusts,  and  to 
afford  remedies  in  cases  where  courts  of  law  are  inadequate  to  grant 
relief,  equity  has  jurisdiction  to  grant  relief  against  a  corporation 
upon  the  same  terms  it  might  against  an  individual  under  similar 
circumstances.68    And  after  a  corporation  has  been  dissolved  by  a 


the  majority,  it  was  held  that  a  court 
of  equity  had  no  jurisdiction,  at  the 
suit  of  the  majority  of  the  members 
against  the  minority,  to  dissolve  the 
corporation  formed  by  the  minority, 
on  the  ground  that  its  charter  was 
obtained  by  fraud.  The  proper  reme- 
dy, it  was  said,  was  through  proceed- 
ings by  the  attorney  general  of  the 
United  States,  in  which  the  legality 
of  the  incorporation  could  be  ascer- 
tained and  determined.  Morrow  v. 
Edwards,  9  Mackey  (20  D.  C.)  475. 

4»  See   §§5544-5549. 

40  Lyon  v.  McKeefrey,  171  Fed. 
384,  394,  rule  in  Pennsylvania. 

An  exception  to  this  rule  has  been 
recognized  "whenever  a  sufficient 
cause  for  relief  is  shown  upon  the  or- 
dinary principles  of  equity  juris- 
prudence," as  where  the  affairs  of 
the  corporation  are  not  satisfactory 
and  it  is  threatened  with  disaster 
and  further  prosecution  of  its  busi- 
ness will  lead  to  loss  and  insolvency. 
Arents  v.  Blackwell's  Durham  To- 
bacco Co.,  101  Fed.  338,  where  single 
stockholder  threatened  to  ruin  com- 
pany and  dissolution  was  ordered  on 
application  of  the  other  stockholders. 

SO  Clarke  v.  Brooklyn  Bank,  1 
Edw.  Ch.  (N.  Y.)  361  (where  it  was 


claimed  that  a  charter  of  a  bank  was 
fraudulently  obtained  by  the  distri- 
bution of  shares  to  the  members  of 
the  legislature). 

M  Morrow  v.  Edwards,  9  Mackey 
(20  D.  C.)  475;  Attorney  General  v. 
Stevens,  1  N.  J.  Eq.  369,  22  Am.  Dec. 
526. 

M  Daniel  v.  Jones,  146  Ga.  583,  91 
S.  E.  665,  holding,  however,  that 
equity  has  power,  in  a  proper  case,  to 
appoint  a  receiver  to  keep  the  cor- 
poration a  going  concern. 

WStamm  v.  Northwestern  Mut. 
Ben.  Ass'n,  65  Mich.  317,  32  N.  W. 
710. 

While  the  general  rule  is  that  a 
court  of  equity  is  without  jurisdic- 
tion, in  the  absence  of  statutory 
authority,  to  decree  the  dissolution 
of  a  private  corporation  which  is  a 
solvent  and  going  concern,  and  to 
that  end  sequestrate  its  property  and 
appoint  a  receiver,  yet  such  court 
may  always  grant  equitable  relief 
against  such  a  corporation  whenever 
a  sufficient  cause  for  such  relief  is 
shown,  upon  the  ordinary  principles 
of  equity  jurisprudence.  And  it  was 
held  that  such  a  case  authorizing  dis- 
solution and  the  appointment  of  a 
receiver    is    made    out    where    it    is 
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judgment  of  forfeiture  at  law,  or  otherwise,  a  court  of  equity  has 
jurisdiction,  unless  deprived  thereof  by  a  statute  prescribing  a  differ- 
ent remedy,  to  administer  the  assets  of  the  corporation  by  means  of 
a  receiver,  and  to  protect  and  enforce  the  rights  of  stockholders  and 
creditors  therein.54  So  there  is  a  limited  jurisdiction  recognized 
in  many  jurisdictions,  where  suit  is  brought  by  minority  stockholders, 
in  certain  instances.56 

As  stated  in  another  chapter,  a  court  of  equity  has  no  jurisdiction 
of  a  bill  or  information  by  the  attorney  general  in  the  name  and  on 
behalf  of  the  state  to  restrain  a  corporation  from  engaging  in  trans- 
actions which  are  either  not  authorized  or  prohibited  by  its  charter, 
where  the  acts  sought  to  be  enjoined  do  not  constitute  a  public  nuisance 
or  threaten  any  peculiar  injury  to  the  public.  The  remedy  is  at  law 
by  an  information  in  the  nature  of  quo  warranto.56  A  court  of 
equity,  however,  has  jurisdiction  of  a  suit  by  a  stockholder  of  a  cor- 
poration to  enjoin  a  corporation,  its  officers,  and  the  other  stock- 
holders from  fraudulent  or  ultra  vires  acts,  where  the  circumstances 
are  such  as  to  render  the  exercise  of  such  jurisdiction  necessary  for 
the  protection  and  enforcement  of  his  rights.57  And  a  suit  may  be 
maintained  under  some  circumstances  to  enjoin  acts  constituting  a 
public  nuisance.55 

A  receiver  may  be  appointed,  in  a  proper  case,  although  the  court 
is  without  power  to  dissolve  the  corporation.59 

§  5531.  —  Jurisdiction  over  foreign  corporations.  The  legislature 
of  one  state  or  country  may,  subject  to  some  qualifications,  regulate 
corporations  created  by  another  state  or  country  and  doing  business 
within  its  limits.  And  the  courts  of  a  state  or  country  have  jurisdic- 
tion to  interfere  under  some  circumstances  with  the  acts  of  a  foreign 
corporation  owning  property  and  doing  business  within  the  limits  of 
such  state  or  country,  in  order  to  prevent  an  abuse  of  trust  by  the 
corporation,  or  otherwise  protect  or  enforce  private  rights.  But 
neither  the  legislature  nor  the  courts  of  a  state  or  country  have  the 

shown  that  the  affairs  of  the  corpo-  Co.,  115  Ala.  156,  22  So.  140;  Western 

ration  are  not  satisfactory,  that  it  is  North  Carolina  R.  Co.  v.  Rollins,  82 

in   the   midst   of   or  threatened   with  N.  C.  523.    See  also  §  5621,  infra, 

disaster,  or  when  further  prosecution  55  See  §§5544-5549. 

of  its  business  will  lead  to  loss  and  56  See   §  1524,  supra, 

insolvency,   and   a  large  majority  of  57  See  §  1526,  supra, 

the    stockholders    desire    its    dissolu-  58  See  §  1525,  supra, 

tion.     Arents  v.  Blackwell's  Durham  59  Pride  v.  Pride  Lumber  Co.,  109 

Tobacco   Co.,   101   Fed.   338.  Me.  452,  84  Atl.  989. 
5*Weatherly  v.  Capital  City  Water 

9140 


Ch.64] 


Dissolution 


[§  5532 


power  to  declare  a  forfeiture  of  the  charter  of  a  foreign  corporation, 
nor  to  otherwise  dissolve  such  a  corporation.  This  can  be  done  only 
by  the  legislature  or  the  courts  of  the  state  or  country  by  which  the 
corporation  was  created.80 

The  courts  of  a  state,  however,  may  inquire  into  the  question 
whether  a  foreign  corporation  has  forfeited  its  right  to  exist  by  acts 
or  neglect  which,  of  their  own  force,  work  a  dissolution.61  And  the 
jurisdiction  of  the  legislature  or  courts  of  a  state  to  forfeit  the  charter 
of  a  corporation  created  by  or  under  laws  of  that  state  is  in  no  way 
affected  by  the  fact  that  the  corporators  have  also  received  charters 
from  other  states.6*  So  while  the  charter  of  a  foreign  corporation 
cannot  be  revoked,  it  may  be  ousted  from  the  further  exercise  of  its 
corporate  franchises  in  the  state  where  suit  is  brought,  where  they 
do  not  concern  interstate  commerce,66  and  the  courts  of  a  foreign 
country  may  wind  up  the  affairs  of  a  foreign  corporation  so  far  as 
they  are  within  its  jurisdiction.64 


§  6632.  Who  may  me.    Unless  there  is  an  express  statute  to  the 
contrary,  only  the  state  w  can  sue  to  forfeit  the  charter  of  a  corpora- 


r 


60  United  8tat68»  Society  for  Prop- 
agation of  the  Gospel  in  Foreign 
Parts  v.  New  Haven,  8  Wheat.  464, 
5  L.  Ed.  662;  Republican  Mountain 
Silver  Mines  v.  Brown,  58  Fed.  644. 

Alabama.  Importing  ft  Exporting 
Go.  of  Georgia  v.  Locke,  50  Ala.  332. 

Illinois.  Heitkamp  v.  American 
Pigment  &  Chemical  Co.,  158  111.  App. 
587. 

Iowa.  Miller  v.  Hawkeye  Gold 
Dredging  Co.,  156  Iowa  557,  137  N. 
W.  507;  Carey  v.  Cincinnati  ft  C.  B. 
Co.,  5  Iowa  357. 

New  York.  Merrick  v.  Van  Sant- 
voord,  34  N.  Y.  208;  People  v.  New 
York  City  By.  Co.,  57  Misc.  114,  107 
N.  Y.  Supp.  247;  In  re  Great  North- 
ern Const.  Co.,  50  Misc.  467,  100  N. 
Y.  Supp.  564;  Howell  v.  Chicago  ft 
N.  W.  By.  Co.,  51  Barb.  378;  Murray 
v.  Vanderbilt,  39  Barb.  140. 

Texas.  Mitchell  v.  Hancock,  — 
Tex.  Civ.  App.  — ,  196  S.  W.  694.  See 
also   American   Tribune  New  Colony 


Co.  v.  Schuler,  34  Tex.  Civ.  App.  560, 
79  S.  W.  370. 

The  only  authority  is  to  appoint  a 
receiver.  Federal  Union  Surety  Co. 
v.  Flemister,  95  Ark.  389,  130  S.  W. 
574. 

A  Canadian  court  cannot  wind  up 
a  West  Virginia  corporation.  In  re 
Great  Northern  Const.  Co.,  50  N.  Y. 
Misc.  467,  100  N.  Y.  Supp.  564. 

•1  Carey  v.  Cincinnati  ft  C.  B.  Co., 
5  Iowa  357. 

••Hart  v.  Boston,  H.  ft  E.  B.  Co., 
40  Conn.  524. 

63  See  State  v.  Cumberland  Tele- 
phone ft  Telegraph  Co.,  114  Tenn. 
194,  86  S.  W.  390. 

64  Hyde  v.  Scott,  75  N.  Y.  MIbc. 
487,  133  N.  Y.  Supp.  904,  winding  up 
under  Canadian  statutes.  But  see 
In  re  Great  Northern  Const.  Co.,  50 
N.  Y.  Misc.  467,  100  N.  Y.  Supp. 
564. 

65  United   States.    Gaylord    v.   Ft. 
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tion  or  to  dissolve  it  against  its  will,  subject  to  certain  exceptions 


\ 


Wayne,  M.  &  C.  R.  Co.,  6  Bias.  286, 
Fed.  Cas.  No.  5,284. 

California.  Hatfield  v.  People's 
Water  Co.,  25  CaL  App.  502,  144  Pac. 
300. 

Illinois.  People  v.  North  Chicago 
By.  Co.,  88  111.  537;  Boss  v.  Chicago, 
B.  &  Q.  B.  Co.,  77  111.  127. 

Louisiana.  Atchafalaya  Bank  v. 
Dawson,  13  La.  497;  In  re  Louisiana 
Sav.  Bank  6  Safe  Deposit  Co.,  35 
La.  Ann.  196;  State  v.  Attorney  Gen- 
eral, 30  La.  Ann.  954. 

Maryland.  Hodges  v.  Baltimore 
Union  Passenger  By.  Oo.,  58  Md. 
603;  New  Central  Coal  Co.  v.  George's 
Creek  Coal  &  Iron  Co.,  37  Md.  537; 
Planters'  Bank  v.  Bank  of  Alex- 
andria, 10  Gill  &  J.  346. 

Massachusetts.  Bice  v.  National 
Bank  of  Commonwealth,  126  Mass. 
300. 

Michigan.  Heap  v.  Heap  Mfg. 
Co.,  97  Mich.  147,  56  N.  W.  349. 

Missouri  Hovelman  v.  Kansas 
City  Horse  R.  Co.,  79  Mo.  632. 

New  Hampshire.  Sewall's  Falls 
Bridge  v.  Fisk,  23  N.  H.  171. 

New  Jersey.  Terhune  v.  Potts,  47 
N.  J.  L.  218;  State  v.  Paterson  &  H. 
Turnpike  Co.,  21  N.  J.  L.  9. 

North  Carolina.  Bass  v.  Boanoke 
Navigation  &  Water-Power  Co.,  Ill 
N.  C.  439,  19  L.  B.  A.  247,  16  S.  E. 
402;  Buncombe  Turnpike  Co.  v.  Mc- 
Carson,  1  Dev.  &  B.  306;  Houston  v. 
Neuse  River  Nav.  Co.,  8  Jones  L. 
476. 

Pennsylvania,  Hinchman  v.  Phila- 
delphia &  W.  C.  Turnpike  Road,  160 
Pa.  St.  150,  28  Atl.  652;  Appeal  of 
Western  Pennsylvania  R.  Co.,  104  Pa. 
St.  399;  Kuhn  v.  United  States  Bank, 
2  Ashm.  170;  Com.  v.  Farmers'  Bank, 
2  Grant's  Cas.  392. 

Tennessee.  La  Grange  ft  M.  B. 
Co.  v.  Bainey,  7  Cold.  420;  State  v. 
Butler,  15  Lea  104;  8tate  v.  White's 


Creek  Turnpike  Co.,  3  Tenn.  Ch.  163. 

Texas.  State  v.  Paris  By.  Co.,  55 
Tex.  76;  State  v.  Bio  Grande  B.  Co., 
41   Tex.   217. 

Utah.  Union  Sav.  6  Inv.  Co.  v. 
District  Court  of  Salt  Lake  County, 
44  Utah  397,  Ann.  Cas.  1917  A  821, 
140  Pac.  221. 

Bight  of  individuals  generally  to 
sue,  see  §  5541,  infra. 

Bight  of  minority  stockholders  to 
sue,  see  §§5542-5561,  infra. 

Bight  of  creditors  to  sue,  see  |  5562, 
infra, 

"In  the  absence  of  statute,  a  cor- 
poration cannot  be  dissolved  by  judi- 
cial decree,  except  in  an  action  com- 
menced in  the  name  of  the  state 
which  created  it."  Low  v.  B.  P.  2L. 
Pressed  Metal  Co.,  91  Conn.  91,  99 
Atl.  1. 

Nonuser  of  franchises  is  ground  for 
dissolution  only  at  the  suit  of  the 
state.  Lincoln  Park  Chapter,  No. 
177,  B.  A.  M.  v.  Swatek,  204  IlL 
228,  68  N.  E.  429,  aff'g  105  HI.  App. 
604;  Potter  v.  Saginaw  Union  St.  Ry.f 
83  Mich.  285,  10  L.  B.  A.  176,  47  N. 
W.  217;  Gas  Light  Co.  of  City  of  New 
Brunswick  v.  Borough  of  South  River, 
77  N.  J.  Eq.  487,  77  AtL  473;  In  re 
Philadelphia  &  M.  By.  Co.,  187  Pa- 
st. 123,  40  AtL  967,  42  Wkly.  N.  Cas, 
419. 

"Proceedings  for  the  dissolution  of 
a  corporation  because  it  has  ceased 
to  act  under  its  franchise  are  not 
properly  instituted  by  a  private  in- 
dividual, but  must  be  brought  by  the 
state."  Richards  v.  Cavalry  Club  of 
Rhode  Island,  —  R.  L  — ,  101  AtL 
222. 

A  private  person  cannot  obtain  a 
forfeiture  of  a  charter  for  failure  to 
comply  with  conditions  subsequent 
imposed  by  the  charter,  since  only  the 
state  can  sue.  Briggs  v.  Cape  Cod 
Ship  Canal  Co.,  137  Mass.  71. 
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elsewhere  noted,66  and  then  only  by  a  direct  judicial  proceeding.67 
In  England,  a  proceeding  to  determine  and  enforce  a  forfeiture  of 
the  charter  of  a  corporation  was  in  the  name  and  by  the  authority 
of  the  king.  In  this  country,  unless  there  is  statutory  provision  to 
the  contrary,  such  a  proceeding  is  instituted  by,  and  can  only  be 
instituted  by,  authority  of  the  state.  It  cannot  be  instituted  and 
prosecuted  by  private  individuals,  nor  even  by  the  attorney  or  solicitor 
general,  if  he  is  acting  solely  on  behalf  of  private  individuals,  and 
not  ex  officio  on  behalf  and  by  authority  of  the  state.  "An  informa- 
tion for  the  purpose  of  dissolving  the  corporation,  or  of  seizing  its 
franchises,"  said  Chief  Justice  Parsons  in  a  Massachusetts  case, 
*  'cannot  be  prosecuted  but  by  the  authority  of  the  commonwealth,  to 
be  exercised  by  the  legislature,  or  by  the  attorney  or  solicitor  general, 
acting  under  its  direction,  or  ex  officio  in  its  behalf.  For  the  com- 
monwealth may  waive  any  breaches  of  any  condition  expressed  or  im- 
plied, on  which  the  corporation  was  created;  and  we  cannot  give 
judgment  for  the  seizure  by  the  commonwealth,  of  the  franchises  of 
any  corporation,  unless  the  commonwealth  be  a  party  in  interest  to 
the  suit,  and  thus  assenting  to  the  judgment. "w  "The  state  gave," 
one  court  has  said,  "and  the  state  only  can  take  away"  the  life  of  a 
corporation.69  It  is  competent,  however,  for  the  legislature  to  confer 
upon  private  individuals  authority  to  institute  proceedings  against 
a  corporation  to  determine  and  declare  a  forfeiture  of  its  charter, 
or  to  dissolve  it,  and  it  has  done  so  in  some  jurisdictions.70 

The  attorney  general  cannot  be  compelled  by  mandamus  to  institute 
quo  warranto  or  other  proceedings  to  forfeit  the  charter  of  a  corpo- 


Only  the  state  can  urge  the  ob- 
jection that  there  has  been  an  illegal 
combination  or  trust.  Individual 
stockholder  cannot  complain.  Co- 
quard  v.  National  Linseed-Oil  Co., 
171  111.  480,  49  N.  E.  563,  aff'g  67 
111.  App.  20. 

Failure  of  a  railroad  to  complete 
its  road  is  not  ground  for  forfeiture 
at  the  suit  of  one  other  than  the 
state.  Stephens  v.  Louisiana  Long 
Leaf  Lumber  Co.,  122  La.  547,  47  So. 
887. 

The  only  Connecticut  statute  relat- 
ing to  the  dissolution  of  corporations 
without  capital  stock  provides  for 
winding  up  by  the  board  of  manage- 
ment   and    does    not    authorize    the 


court  to  dissolve  the  corporation  or 
to  appoint  trustees  to  wind  it  up.  In 
re  Litchfield  County  Agr.  Society, 
91  Conn.  536,  100  Atl.  356. 

68  See  §§5544-5549,  infra. 

67  Kirch  v.  Louisville,  30  Ky.  L. 
Bep.  1356,  101  S.  W.  373;  Detroit  v. 
Detroit  &  H.  Plank  Road  Co.,  43  Mich. 
140,  5  N.  W.  275;  In  re  Philadelphia 
&  M.  By.  Co.,  187  Pa.  St.  123,  40  Atl. 
967,  42  Wkly.  N.  Cas.  419. 

**Com.  v.  Union  Fire  &  Marine 
Ins.  Co.,  5  Mass.  230,  4  Am.  Dec.  50. 

69  Capital  City  Water  Co.  v.  State, 
105  Ala.  406,  430,  29  L.  B.  A.  743, 
18  So.  62. 

70  See  §  5541,  infra. 
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ration.71  In  some  states,  by  statute,  the  attorney  general  cannot  sue 
of  his  own  motion,  but  only  where  so  directed  by  the  legislature  or  on 
leave  granted  by  a  court.78  Whether  the  suit  should  be  instituted  by 
the  county  attorney  or  the  attorney  general  depends  upon  the  local 
statutes.78  The  right  of  a  private  citizen  to  bring  quo  warranto  in 
the  name  of  the  state  is  considered  in.  another  chapter.74 

§  5533.  Proceedings  to  obtain  forfeiture  and  decree—In  general. 

The  mode  of  enforcing  a  forfeiture  of  the  charter  at  common  law 
was  by  scire  facias  or  quo  warranto  in  courts  of  law  only,  and  at 
the  suit  only  of  the  sovereign.78  Formerly  scire  facias  was  the  proper 
remedy  where  there  was  a  legal  existing  body  capable  of  acting,  but 
which  had  blien  guilty  of  an  abuse  of  its  powers  and  franchises,78 
while  quo  warranto  was  the  proper  remedy  where  a  body  undertook 
to  act  as  a  corporation  without  legal  authority.  In  the  latter  case, 
scire  facias  would  not  lie.  In  this  country,  an  information  in  the 
nature  of  quo  warranto,  brought  by  the  solicitor  or  attorney  general 
in  the  name  and  on  behalf  of  the  state,  is  now  the  proper  remedy 
in  most  jurisdictions  in  all  cases,  except  where  some  statutory  remedy 
has  been  substituted,  whether  there  is  a  legal  corporation  which  has 


71  State  v.  Attorney  General,  30 
La.  Ann.  954;  State  v.  Paterson  ft 
Hamburg  Turnpike  Co.,  21  N.  J.  L. 
9.  Contra,  State  v.  Berry,  3  Gil. 
(Minn.)  190. 

In  Illinois,  however,  the  contrary 
rule  is  applicable  where  the  individ- 
ual right  of  a  relator  is  concerned. 
See  People  v.  Wayman,  256  111.  151, 
156,  99  N.  B.  941;  People  v.  Healy, 
231  111.  629,  83  N.  E.  453;  People  v. 
Healy,  230  111.  280,  15  L.  R.  A.  (N. 
S.)   603,  82  N.  E.  599. 

78  Attorney  General  v.  Holly  Shel- 
ter R.  Co.,  134  N.  C.  481,  46  S.  E. 
959. 

73  See  State  v.  French  Lick  Springs 
Hotel  Co.,  42  Ind.  App.  282,  82  N.  E. 
801,  85  N.  E.  724. 

Exclusive  authority  to  sue  to  for- 
feit the  charter  of  a  corporation  is 
sometimes  conferred  upon  the  at- 
torney general  so  that  suit  cannot  be 
brought  by  a  county  attorney.  Union 
Men's  Fraternal  ft  Beneficiary  Ass'n 
v.  State,  —  Tex.  Civ.   App.  — ,  190 


S.  W.  242;  Oriental  OO  Co.  v.  State, 

—  Tex.  Civ.  App.  — ,  135  S.  W.  722. 
And  any  attempt  to  confer  the  right 
on  such  a  county  attorney  violates 
a  constitutional  provision  that  the 
attorney  general  shall  represent  the 
state  and  shall  specially  inquire  into 
the  charter  rights  of  all  private  cor- 
porations.    Oriental  Oil  Co.  v.  State, 

—  Tex.  Civ.  App.  — ,  135  S.  W.  722. 

74  Chapter  on  Quo  Warranto,  supra. 

75  Wheeler  v.  Pullman  Iron  ft  Steel 
Co.,  143  111.  197,  17  L.  R.  A.  818, 
32  N.  E.  420. 

76  Washington  ft  B.  Turnpike  Co. 
v.  Maryland,  3  Wall.  (U.  S.)  210, 
18  L.  Ed.  180;  Washington  ft  B.  Turn- 
pike Road  v.  State,  19  Md.  239;  Slee 
v.  Bloom,  5  Johns.  Ch.  (N.  Y.)  366; 
Rex  v.  Pasmore,  3  T.  R.  199. 

A  scire  facias  proceeding  by  the 
state  to  forfeit  the  charter  of  a  cor- 
poration is  a  civil  action.  Washing- 
ton ft  B.  Turnpike  Road  v.  State,  19 
Md.  239. 
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forfeited  its  right  to  continue,  or  merely  a  de  facto  corporation  exer- 
cising corporate  powers  without  authority.77  An  information  in  the 
nature  of  quo  warranto  by  the  attorney  general  in  behalf  of  the  state 
to  forfeit  the  charter  of  a  corporation  for  misuser  or  nonuser,  or  for 
failure  to  perform  a  condition  subsequent  which  is  expressly  declared 
a  cause  of  forfeiture,  is  a  remedy  at  common  law,  and  it  may  be 
brought  whenever  a  cause  of  forfeiture  arises.  It  is  not  necessary 
that  there  shall  be  any  general  or  special  statute  authorizing  it  to 
be  brought.7* 

In  most,  jurisdictions,  if  not  in  all,  statutes  have  been  enacted  pro- 
viding the  method  of  forfeiting  the  charters  of  corporations  for  mis- 
user or  nonuser  of  their  franchises,  or  for  other  specified  causes,  and 
giving  jurisdiction  of  proceedings  for  this  purpose  to  particular 
courts.  Generally  the  statutory  proceeding  to  forfeit  the  charter 
of  a  corporation  is  an  information  in  the  nature  of  quo  warranto  by 
the  solicitor  or  attorney  general  in  his  official  name,  or  in  the  name 
of  the  state  or  the  people;  but  sometimes  a  different  mode  of  pro- 
cedure is  provided.7*    The  statutory  method  of  procedure  must  be 


■n  Arkansas.  Darnell  v.  State,  48 
Ark.  321,  3  S.  W.  365;  State  v.  Real 
Estate  Bank,  5  Ark.  595,  41  Am. 
Dec.   1G9. 

Illinois.  Wheeler  v.  Pullman  Iron 
&  Steel  Co.,  143  111.  197,  17  L.  B.  A. 
818,  32  N.  E.  420;  People  v.  Kanka- 
kee River  Improvement  Co.,  103  111. 
491. 

Indiana.  State  v.  Portland  Natu- 
ral Gas  Co.,  153  Ind.  483,  53  L.  R.  A. 
413,  74  Am.  St.  Rep.  314,  53  N.  E. 
1089. 

Missouri  State  v.  Equitable  Loan 
&  Investment  Ass'n  of  Sedalia,  142 
Mo.  325,  41  S.  W.  918. 

New  Hampshire.  State  v.  Fourth 
New  Hampshire  Turnpike,  15  N.  H. 
162,  41  Am.  Dec.  690. 

New  York.  People  v.  Phoenix 
Bank,  24  Wend.  431,  35  Am.  Dec. 
634. 

Ohio.  State  v.  Oberlin  Building  & 
Loan  Ass'n,  35  Ohio  St.  258. 

Tennessee.  State  v.  White's  Creek 
Turnpike  Co.,  3  Tenn.  Ch.  163. 

Texas.  State  v.  Southern  Pac.  R 
Co.,  24  Tex.  80. 


78  State  v.  Southern  Pac.  R.  Co.,  24 
Tex.  80. 

TO  See  People  v.  Dashaway  Ass'n, 
84  Cal.  114,  12  L.  R.  A.  117,  24  Pac. 
277;  People  v.  Stanford,  77  Cal.  360, 
2  L.  R.  A.  92,  19  Pac.  693,  18  Pac. 
85;  Com.  v.  Slifer,  53  Pa.  St.  71. 

Ab  to  the  jurisdiction  and  procedure 
in  New  York  under  section  18,  c. 
689,  of  the  Banking  Corporations 
Law  of  1892,  to  dissolve  a  corporation 
upon  report  of  the  superintendent  of 
banking  that  it  is  conducting  its 
business  in  an  unsafe  manner,  or  is 
insolvent,  and  that  it  is  inexpedient 
for  it  to  continue  longer  in  business, 
see  People  v.  Republic  Savings  & 
Loan  Ass'n,  53  N.  Y.  App.  Div.  384, 
65  N.  Y.  Supp.  1036;  People  v.  Mer- 
cantile Co-operative  Bank,  53  N.  Y. 
App.  Div.  295,  65  N.  Y.  Supp.  766. 

As  to  the  jurisdiction  and  procedure 
in  New  York  to  forfeit  the  charter 
of  a  corporation  or  dissolve  it  when 
it  has  failed  to  organize  or  commence 
business  within  two  years,  or  has 
suspended  business  for  a  year  or  more, 
see  People  v.  Ramapo  Water  Co.,  51 
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followed.80  Actions  by  minority  stockholders  or  by  creditors,  to 
dissolve  the  corporation,  are  noticed  hereafter.81  Dissolution  of  a 
corporation  should  not  be  decreed  as  a  mere  incident  to  relief  in  an 
action  to  compel  some  of  the  corporate  directors  to  account  for  alleged 
wrongdoing.8*  The  application  by  the  attorney  general  for  leave  to 
sue  to  forfeit  a  charter,  where  only  questions  of  law  are  involved, 
should  be  looked  into  with  the  same  degree  of  care  as  if  the  question 
as  to  dissolution  arose  on  final  hearing.88 

$  5534.  —  Parties.  Whether  the  action  to  dissolve  is  to  be  brought 
by  the  attorney  general  in  the  name  of  the  people  of  the  state,  or 
in  the  name  of  the  party  in  interest,  or  by  either,  or  in  the  name  of 
the  people  on  the  relation  of  a  party,  depends  largely  upon  the  local 
statutes.84  Any  person  may  be  a  relator  in  quo  warranto  proceed- 
ings to  forfeit  a  charter,  under  the  Alabama  statute,  if  he  will  give 
the  required  security  for  costs.86  The  fact  that  the  relator  is  a  creditor 
interested  in  another  corporation  of  the  same  name  is  not  fatal  where 
nothing  appears  to  indicate  that  the  proceeding  was  not  brought  in 
the  discharge  of  a  public  duty  and  in  entire  good  faith  on  the  part 
of  the  official.88 

A  corporation  cannot  be  dissolved  and  its  charter  forfeited  in  an 
action  or  proceeding  to  which  it  is  not  a  party.87  A  suit  by  the  state 
for  forfeiture  must  be  brought  against  the  corporation  and  not  the 
individual  members  or  stockholders.88  Neither  the  corporate  officers, 
stockholders  or  creditors  are  necessary  parties,  where  the  state  sues.88 

N.  Y.  App.  Div.  145,  64  N.  Y.  Supp.  «7  People  v.  Montecito  Water  Co., 

532.  97  Cal.  276,  33  Am.  St.  Rep.  172,  32 

50  Union  Sav.  &  In  v.  Go.  v.  District  Pac.  236;  Lincoln  Park  Chapter,  No. 
Court,  44  Utah  397,  Ann.  Cas.  1917  A  177,  Boyal  Arch  Masons  v.  Swatek, 
821,  140  Pac.  221.  105  HI.  App.  «04,  aff  M  204  111.  228, 

51  See  §§  5542-5563,  infra.  68  N.  E.  429. 

W  Brock   v.   Poor,   216   N.  Y.   387,  M  State  v.  Debenture  Guarantee  & 

111  N.  E.  229.  Loan   Co.,  51   La.  Ann.  1874,  26  So. 

S3  In   re    Consolidated   Gas    Co.   of  600. 

New  York,   56  N.  Y.  Misc.  49,   106  ttWard  v.  Farwell,  97  111.  593. 

N.  Y.  Supp.  407,  aftVd  124  N.  Y.  App.  A  proceeding  by  the  state  against  a 

Div.  401,  108  N.  Y.  Supp.  823.  de  facto  corporation  to  forbid  its  act- 

•4  See  People  v.  Bamapo  Water  Co.,  ing  any  longer  as  such  on  the  ground 

51   N.  Y.  App.  Div.   145,  64  N.  Y.  that  no  legal  right  exists  for  it  to 

Supp.  532.  'be   a   corporation,   may   be    brought 

W  State   y.   United   States  Endow-,  against    the    company    alone.      New 

ment  &  Trust  Co.,  140  Ala.  610,  103  Orleans  Debenture  Bedemption  Co.  v. 

Am.  St.  Bep.  60,  37  So.  442.  Louisiana,  180  U.  S.  320,  330,  45  L. 

•*  People  v.  Troy  Chemical  Co.,  118  Ed.  550. 
N.  Y.  App.  Div.  437,  104  N.  Y.  Supp. 
22. 
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So  a  purchaser  of  the  franchise  of  a  corporation  at  execution  sale 
is  not  a  necessary  party  where  the  state  sues.80  But  a  lessee  of  part 
of  a  railroad  has  been  held  a  proper  party  defendant  to  an  action 
by  the  state  to  vacate  the  charter  of  the  railroad  company.81 

A  motion  to  intervene  in  a  suit  to  dissolve  a  corporation  may  be 
denied  where  unreasonably  delayed.91 

1 6635.  —  Venae.  The  county  in  which,  the  action  must  be  brought 
depends  largely  upon  the  local  statutes.98  An  action  by  a  stockholder 
to  dissolve  a  corporation  is  a  transitory  one  so  that  if  the  corporation 
is  sued  in  a  county  other  than  the  place  of  its  residence  it  waives 
the  objection  by  answering  to  the  merits  and  proceeding  to  trial.88 

§6636.  — Pleading.  This  question  is  governed  largely  by  the 
practice  in  quo  warranto  proceedings  in  general,  as  set  forth  in  an- 
other chapter.88  Grounds  for  forfeiture  must  be  specifically  alleged 
by  stating  the  facts  and  not  in  mere  general  terms.88  A  pleading  by 
the  attorney  general  which  simply  alleges  that  in  his  judgment  it  is 
inexpedient  for  the  corporation  to  continue  business,  there  being  no 


•0  Com.  v.  Tenth  Massachusetts 
Turnpike  Corporation,  5  Cush.  (Mass.) 
509. 

91  People  v.  Albany  &  V.  B.  Co.,  77 
N.  Y.  232. 

9t  Watkins  y.  Donnell,  189  Mo.  App. 
€17,  175  S.  W.  280. 

99  Alabama.  State  v.  Mobile  &  6.  B. 
Co.,  108  Ala.  29,  18  So.  801. 

Illinois.  Weigley,  Bulkier  &  Gray 
v.  People,  51  HI.  App.  51,  .aff'd  155 
HI.  491,  40  N.  E.  300. 

Maryland.  Bel  Air  Social,  Liter- 
ary, Musical  &  Dramatic  Club  v. 
State,  74  Md.  297,  22  Atl.  68. 

Pennsylvania.  Mahoney  Mut. 
Assessment  Life  Ass'n  v.  Com.,  14 
Wkly.  N.  Cas.  370. 

Tennessee.  Sugg  v.  Farmers'  Mut. 
Ins.  Ass'n,  63  S.  W.  226. 

Place  of  trial  of  actions  by  or 
against  corporations  generally,  see 
f§  2978-2982,  supra. 

Where  a  railroad  company  has 
ceased  to  do  business,  and  has  no 
office  or  agency  in  any  county  in  the 
state,  all  its  property  and  franchises 


having  been  surrendered  under  a  lease 
in  perpetuity  to  another  company,  its 
legal  residence  continues  in  the  coun- 
ty in  which  it  had  its  principal  office 
at  the  time  it  ceased  to  do  business, 
although  the  annual  meetings  of  its 
stockholders  have  been  held  in  an- 
other county,  and  therefore  proceed- 
ings by  the  state  to  forfeit  its  char- 
ter are  properly  brought  in  *he  form- 
er county,  under  a  statute  providing 
that  an  action  shall  be  commenced  in 
the  county  in  which  the  defendant 
resides.  Eel  Biver  B.  Co.  v.  State, 
155  Ind.  433,  57  N.  E.  388. 

94  Big  4  Advertising  Co.  of  Phoenix 
v.  Clingan,  15  Ariz.  34,  135  Pac.  713. 

95  Chapter  on  Quo  Warranto,  supra. 

96  A  statute  requiring  the  ground 
for  forfeiture  of  a  charter,  in  an  ac- 
tion for  that  purpose,  to  be  clearly 
and  concisely  set  forth,  is  not  satis- 
fied by  a  mere  allegation  that  the 
corporation  abuses  and  fails  to  per- 
form its  duties  under  its  franchise. 
Nor  is  it  sufficient  under  such  statute 
to  allege  that  it  has  adopted  a  by- 
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positive  allegation  of  the  insolvency  or  inability  of  the  corporation  to 
pay  its  debts,  is  insufficient.97  Leave  of  court  to  sue,  where  required 
by  statute,  should  be  alleged.98  A  demurrer  to  an  answer  to  the 
petition  is  proper  although  not  in  terms  authorized  by  the  statute  fix- 
ing the  procedure  for  the  forfeiture  of  corporate  charters  at  the  suit 
of  the  state.99 

§5537.  — Voluntary  dismissal  of  proceedings.  In  some  states, 
where  suit  is  instituted  by  a  private  person  in  the  name  of  the  state, 
and  the  consent  of  the  attorney  general  is  necessary,  such  officer  may 
have  the  suit  dismissed  without  the  consent  of  the  relators.1  How- 
ever, of  course,  an  attorney  general  cannot  dismiss  the  suit  after  the 
expiration  of  his  term  of  office.8 

§  5538.  —  Temporary  injunction.  In  a  dissolution  suit,  a  tempo- 
rary injunction  restraining  a  merger  pending  the  litigation  is  some- 
times proper.8  Of  course  if  there  is  no  jurisdiction  to  dissolve  a  cor- 
poration, a  temporary  injunction  cannot  be  granted  as  incidental 
relief* 


§5539.  — Decree.  Where  the  statute  does  not  provide  that  the 
penalty  of  forfeiture  shall  follow,  the  punishment  rests  in  the  discre- 
tion of  the  court,  and  the  judgment  may  be  a  general  judgment  of 
ouster,  or  it  may  be  an  ouster  of  the  right  to  do  the  particular  act 
complained  of,5  or  it  may  be  a  suspensive  judgment  of  ouster,  with 


law  in  violation  of  the  laws  of  the 
state,  no  specification  of  'the  respect 
in  which  the  law  has  been  violated 
being  made.  State  v.  Southern  Build- 
ing &  Loan  Ass'n,  132  Ala.  50,  31 
So.  375. 

See  also  chapter  on  Quo  Warranto, 
supra. 

97  People  v.  Manhattan  Real  Es- 
tate &  Loan  Co.  of  New  York,  175 
N.  Y.  133,  67  N.  E.  219. 

•8  People  v.  Bamapo  Water  Co.,  51 
N.  Y.  App.  Div.  145,  64  N.  Y.  Supp. 
532. 

99  State  v.  Cumberland  &  P.  B.  Co., 
105  Md.  478,  66  Atl.  458. 

1  State  v.  Red  Biver  Turnpike  Co., 
112  Tenn.  615,  79  S.  W.  798. 

a  People  v.  Sutter  St.  By.  Co.,  117 
Cal.  604,  49  Pac.  736. 


Spanish  v.  Reese,  165  Ala.  638.  51 
So.  824. 

*  People  v.  District  Court  of  City 
&  County  of  Denver,  33  Colo.  293, 
80  Pac.  908. 

5  The  court  may  either  declare  a  for- 
feiture of  the  corporate  franchises  or 
merely  a  forfeiture  or  ouster  of  the 
right  to  continue  the  illegal  act  or 
acts  charged  and  established.  State 
v.  Portland  Natural  Gas  Co.,  153  Ind. 
483,  53  L.  B.  A.  413,  74  Am.  St.  Bep. 
314,  53  N.  E.  1089.  See  also  Attorney 
General  v.  New  York,  N.  H.  &  H.  B. 
Co.,  197  Mass.  194,  83  N.  E.  408. 

In  an  Ohio  case,  an  incorporated 
building  and  loan  association  had 
been  guilty  of  habitual  violation  of  its 
charter  by  refusing  to  loan  its  funds 
to   its   members,  and   conducting  its 
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a  fine  accompanying  it,  or  it  may  be  a  simple  fine.6  However,  accord- 
ing to  what  seems  to  be  the  better  rule,7  although  there  is  authority 
to  the  contrary,8  if  a  statute  fixes  the  penalty  as  a  forfeiture  of  the 
charter  the  courts  have  no  discretion  to  award  different  relief. 

Even  where  there  is  no  ground  for  forfeiture  at  the  suit  of  the 
state,  the  court  sometimes  orders  the  complaint  retained  and  filed  as 
a  petition  for  an  alternative  writ  of  mandamus  to  put  the  defendant 
to  its  defense  as  to  whether  it  should  not  do  that  which  it  is  claimed 
it  ought  to  have  done.9  In  a  suit  to  dissolve,  where  a  receiver  has 
been  appointed,  the  court  cannot  render  a  personal  judgment  against 
a  corporate  officer  for  a  certain  sum  for  money  converted  by  him, 


business  in  such  a  way  as  to  prevent 
such  loans,  by  making  loans  to  per- 
sons who  were  not  members,  by  bor- 
rowing money  for  the  purpose  of  lend- 
ing it,  by  dividing  money  and  secu- 
rities among  certain  stockholders,  and 
by  trafficking  in  shares  of  its  own 
stock.  A  majority  of  the  court,  in 
view  of  the  fact  that,  if  the  corpo- 
ration was  permitted  to  wind  up  its 
affairs,  the  work  would  be  accom- 
plished in  a  few  months,  but,  if  it 
should  be  ousted  from  its  franchise 
to  be  a  corporation,  trustees  would 
have  to  be  appointed  under  the  stat- 
ute, which  would  occasion  delay  and 
involve  increased  expense,  held, 
though  "with  some  hesitation,"  that 
it  would  be  "for  the  interest  of  the 
stockholders,  as  well  as  the  public," 
to  render  a  judgment  of  ouster,  not 
from  the  franchise  to  be  a  corpo- 
ration, but  merely  from  the  exercise 
of  the  powers  illegally  assumed,  and 
such  a  judgment  was  rendered.  The 
chief  justice  dissented,  being  of  opin- 
ion that  such  flagrant  and  persistent 
violations  of  corporate  powers  called 
for  and  required  an  application  of  the 
severest  penalties  of  the  law,  and  that 
the  judgment  should  oust  the  defend- 
ant from  the  franchise  of  being  a 
corporation.  State  v.  Oberlin  Build- 
ing &  Loan  Ass'n,  35  Ohio  St.  258. 

Forfeiture  of  charter  was  refused 
where  the  trustees  of  a  mutual  bene- 
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fit  association  illegally  voted  them- 
selves back  pay,  and  issued  unauthor- 
ized certificates  of  membership. 
State  v.  People's  Mut.  Ben.  Ass'n,  42 
Ohio  St.  579,  where,  however,  corpo- 
ration was  ousted  from  the  use  of  its 
franchises  for  the  profit  of  its  -trus- 
tees and  from  the  issuing  of  certifi- 
cates of  membership  in  the  form  com- 
plained of. 

6  State  v.  Creamery  Package  Mfg. 
Co.,  115  Minn.  207,  L.  B.  A.  1915  A 
892,  Ann.  Cas.  1912  D  820,  132  N.  W. 
268. 

In  addition  to  awarding  a  forfeit- 
ure, the  court  may,  in  a  proper  case, 
impose  a  fine.  State  v.  Delmar  Jock- 
ey Club,  200  Mo.  34,  98  S.  W.  539, 
92  S.  W.  185. 

7  State  v.  Creamery  Package  Mfg. 
Co.,  115  Minn.  207,  L.  B.  A.  1915  A 
892,  Ann.  Cas.  1912  D  820  with  note, 
132  N.  W.  268.  See  also  dicta  in 
Marion  Bond  Co.  v.  Mexican  Coffee 
&  Bubber  Co.,  160  Ind.  558,  65  N.  E. 
748. 

•  See  State  v.  International  Har- 
vester Co.  of  America,  237  Mo.  369, 
141  S.  W.  672;  State  v.  Armour  Pack- 
ing Co.,  173  Mo.  356,  61  L.  B.  A.  464, 
96  Am.  St.  Bep.  515,  73  S.  W.  645; 
State  v.  Standard  Oil  Co.,  49  Ohio 
St.  137,  15  L.  B.  A.  145,  34  Am.  St. 
Bep.  541,  30  N.  E.  279. 

9  See  State  v.  Northern  Pac  B. 
Co.,  157  Wis.  73,  147  N.  W.  219. 
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and  require  him  to  make  payment  to  the  receiver,  where  the  receiver 
was  not  a  party  to  the  suit  and  had  not  even  qualified.19  In  some 
states,  the  decree  of  forfeiture,  at  the  suit  of  the  state,  must  order 
the  sequestration  of  the  property  and  the  delivery  of  it  to  a  liquidator 
to  be  appointed  by  the  governor.11 

§5640.  — Appeals.  In  some  states,  the  state  may  appeal  from 
an  order  dismissing  the  petition  to  forfeit  a  charter.1*  And  the  dis- 
solution of  the  corporation  does  not  affect  the  power  of  the  corpora- 
tion to  appeal  from  the  judgment.18 

E .  Actions  by  Private  Persons  in  General  for  Dissolution  or  Forfeiture 

§5641.  Bight  to  sue.  It  is  well  settled,  at  least  in  most  states, 
that,  independently  of  statute,  an  individual  cannot  sue  to  dissolve 
a  corporation,14  and  that  this  includes  within  its  prohibition  minority 
stockholders 16  and  creditors.16  Stated  in  another  way,  only  the  state, 
or  the  attorney  general  as  the  representative  of  the  state,  may  sue 
to  enforce  a  forfeiture  or  dissolve  a  corporation,  either  at  law  or  in 
equity,  unless  it  is  otherwise  provided  by  statute,17  subject  to  certain 
exceptions  recognized  in  certain  jurisdictions  in  connection  with  the 
right  of  minority  stockholders  to  sue.ia 

On  the  other  hand,  the  legislature  has  undoubted  power  to  provide, 
by  statute,  for  the  dissolution  of  a  corporation  at  the  suit  of  an  in- 
dividual, even  though  that  is  no  part  of  the  usual  or  general  jurisdic- 
tion of  either  a  court  of  law  or  a  court  of  chancery.19    And  in  some 


10  State  v.  Foster,  225  Mo.  171,  125 
S.  W.  184. 

11  State  v.  People 's  Fire  Ins.  Go.  of 
New  Orleans,  126  La.  548,  52  So.  763, 
holding  statute   mandatory. 

19  State  v.  Cumberland  &  P.  B.  Co., 
105  Md.  478,  66  Atl.  458. 

13  See  §  5612,  infra. 

14  Colorado.  People  v.  Grand  Riv- 
er Bridge  Co.,  13  Colo.  11,  16  Am.  St. 
Bep.  182,  21  Pac.  898. 

Illinois.  Coquard  v.  National  Lin- 
seed Oil  Co.,  171  HI.  480,  49  N.  E. 
563,  aff'g  67  111.  App.  20;  Hunt  v. 
Le  Grand  Boiler  Skating  Bink  Co., 
143  111.  118,  32  N.  E.  525. 

Kansas.  Miller  v.  Town  of  Paler- 
mo, 12  Kan.  44. 


Louisiana.  State  v.  Attorney  Gen- 
eral, 30  La.  Ann.  954. 

Pennsylvania.  In  re  Western 
Pennsylvania  B.  Co.'s  Appeal,  104 
Pa.  St.  399;  Com.  v.  Philadelphia,  G. 
&  N.  By.  Co.,  20  Pa.  518. 

West  Virginia.  Hurst  v.  Coe,  30 
W.  Va.  158,  3  S.  E.  564. 

15  See  §§5543-5549,  infra. 

W  See  §5562,  infra. 

17  See  §5532,  supra. 

1»  See  §5544,  infra. 

19  Hunt  v.  Le  Grand  Boiler  Skating 
Bink  Co.,  143  111.  118,  121,  32  N.  E. 
525. 
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states,  by  statute,  proceedings  to  forfeit  the  charter  of  a  corporation 
may  be  brought  in  the  name  of  the  state  on  the  relation  of  private 
individuals,80  or  by  a  private  individual  in  his  own  name.91  In  the 
former  case,  it  is  held  in  Alabama  that  wrongs  to  individuals,  while 
they  may  be  a  ground  of  forfeiture,  are  so  only  when  they  involve 
an  offense  against  the  essence  of  the  grant  of  the  state,  and  the  as- 
sumption of  questionable  rights  is  not  ground  for  forfeiture  on  the 
relation  of  private  persons  where  there  are  other  adequate  remedies.88 

F.  Actions  by  Minority  Stockholders  to  Obtain  Dissolution 


§  5642.  Dissolution  distinguished  from  receivership.  The  power 
of  a  court  of  equity  to  dissolve  a  corporation  at  the  suit  of  minority 
stockholders  or  creditors  is  to  be  distinguished  from  the  power  to 
appoint  a  receiver,  without  a  dissolution,  at  the  instance  of  such 
parties,  and  decisions  relating  to  the  latter  question  are  not  neces- 
sarily authorities  in  favor  of  or  against  the  power  to  dissolve ; M  but 
the  power  to  appoint  a  receiver  at  the  instance  of  a  stockholder  is 


SO  Tuscaloosa  Scientific  ft  Art  Ass'n 
v.  State,  58  Ala.  54. 

Under  an  Alabama  statute  any 
person,  on  giving  security  for  costs, 
may  bring  an  action,  in  the  name  of 
the  state,  to  vacate  the  charter  of  a 
corporation,  or  to  oust  persons  act- 
ing  as  a  corporation  without  being 
duly  incorporated.  State  v.  Webb, 
97  Ala.  Ill,  38  Am.  St.  Bep.  151,  12 
So.  377. 

In  Massachusetts  it  was  held  that 
a  statute  (Gen.  St.  c  145,  §§  16,  22), 
providing  that  any  person  whose 
private  rights  or  interests  have  been 
injured  or  endangered  through  the 
exercise,  by  a  private  corporation  or 
by  persons  claiming  to  be  such,  of 
any  franchise  not  conferred  upon 
them,  may  file  an  information  in  the 
nature  of  quo  warranto  to  determine 
the  right  of  such  corporation  or  per- 
sons to  exercise  the  franchise  in 
question,  did  not  authorize  the  filing 
of  an  information  in  the  nature  of 
quo  warranto  by  a  private  person, 
without  the  consent  of  the  attorney 
general,  to  oust  a  corporation  of  its 


franchise  because  it  was  procured  by 
fraud.  Bice  v.  National  Bank  of 
Commonwealth,  126  Mass.  300. 

M  Wolfe  v.  Underwood,  91  Ala.  523, 
8  So.  774;  Wheeler  v.  Pullman  Iron 
ft  Steel  Co.,  143  111.  197,  17  L.  B.  A. 
818,  32  N.  E.  420;  Hunt  v.  Le  Grand 
Boiler  Skating  Bink  Co.,  143  111.  118, 
32  N.  E.  525;  Chicago  Mut.  Life  In- 
demnity Ass'n  v.  Hunt,  127  111.  257, 
2  L.  B.  A.  549,  20  N.  E.  55;  St.  Louis 
ft  Sandoval  Coal  ft  Mining  Co.  v. 
Sandoval  Coal  ft  Mining  Co.,  116  HI. 
170,  5  N.  E.  370;  Life  Ass'n  of 
America  v.  Fassett,  102  HI.  315;  Chi- 
cago Life  Ins.  Co.  v.  Auditor  of  Pub- 
lic Accounts,  101  HI.  82,  aff'd  113 
U.  a  574,  28  L.  Ed.  1084;  Ward  v. 
Farwell,  97  HI.  593;  Miller  v.  Town 
of  Palermo,  12  Kan.  14;  Hurst  v.  Coe, 
30  W.  Va.  158,  3  S.  E.  564. 

tt  State  v.  Southern  Building  ft 
Loan  Ass'n,  132  Ala.  50,  31  So.  375. 

28  See  Pride  v.  Pride  Lumber  Co., 
109  Me.  452,  459,  84  Atl.  989;  State 
v.  Foster,  225  Mo.  171,  125  S.  W. 
184,  distinguishing  Cantwell  v.  Colum- 
bia Lead  Co.,  199  Mo.  1,  97  S.  W, 
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sometimes  denied  on  the  theory  that  such  an  appointment  would 
result,  sooner  or  later,  in  the  dissolution  of  the  company,  and  hence 
that  the  court  would  be  doing  indirectly  'what  it  had  no  power  to 
do  directly.** 

§  5543.  General  rale.  Most  of  the  decisions,  in  stating  the  gen- 
eral rule  that  equity  has  no  jurisdiction,  independently  of  statute, 
to  decree  the  dissolution  of  a  corporation,15  do  not  limit  the  rule  to 
suits  by  minority  stockholders,  although  generally  the  rule  is  stated 
in  cases  where  in  fact  the  action  was  by  minority  stockholders.  Suffice 
it  to  state  in  this  connection  that  if  there  is  no  equity  jurisdiction 
in  suits  by  the  state  or  the  like,  then  it  is  also  true  as  to  suits  by- 
minority  stockholders,  at  least  unless  in  exceptional  cases.  Unless  a 
statute  authorizes  such  a  suit,  a  dissolution  cannot  be  decreed  or  a 
forfeiture  declared  in  a  suit  by  a  single  stockholder  or  by  two  or 
more  minority  stockholders,88  with  possibly  a  few  exceptions,17  with- 
out regard  to  whether  relief  is  sought  at  law  or  in  equity  .*•    Espe- 

Oklahoma.  Exchange  Bank  of 
Wewoka  v.  Bailey,  29  Okla.  246,  39 
L.  B.  A.  (N.  S.)  1032  with  note,  116 
Pac.  812. 


167,  on  the  ground  that  the  latter  case 
involved  merely  a  receivership. 

Grounds  for  receivership,  and  rights 
of  minority  stockholders  to  receiver, 
eee  chapter  on  Beceivers,  infra. 

**  Neall  ▼.  Hill,  16  Cal.  145,  76  Am. 
Dee.  508;  Brown  v.  Home  Sav.  Bank, 
5  Mo.  App.  1,  and  see  chapter  on  Be- 
^elvers,  supra* 

**  See  f  5530,  supra. 

86  United  States.  Pearce  v.  Suth- 
erland, 164  Fed.  609;  Taylor  v.  De- 
catur Mineral  ft  Land  Co.,  112  Fed. 
449. 

Iowa.  Platner  v.  Kirby,  138  Iowa 
259,  115  N.  W.  1032;  Stewart  v. 
Pierce,  116  Iowa  733,  89  N.  W.  234. 

Kansas.  Feess  v.  Mechanics'  State 
Bank,  84  Kan.  828,  115  Pac.  563. 

Main*  Pride  v.  Pride.  Lumber  Co., 
109  Me.  452,  84  Atl.  989;  Ulmer  v. 
Maine  Beal-Estate  Co.,  93  Me.  324, 
45  Atl.  40. 

Minnesota.  Thwing  v.  McDonald, 
134  Minn.  148,  Ann.  Cas.  1918  £  420, 
159  N.  W.  564,  158  N.  W.  820,  156  N. 
W.  780. 

Missouri.  State  v.  Foster,  225  Mo. 
171,  125  S.  W.  184,  reviewing  the 
authorities  at  length. 


Oregon.  Wills  v.  Nehalem  Coal 
Co.,  52  Ore.  70,  96  Pac  528. 

Utah.  Union  Sav.  &  Inv.  Co.  ▼. 
District  Court  of  Salt  Lake  County, 
44  Utah  397,  Ann.  Cas.  1917  A  821, 
140  Pac.  221. 

For  criticism  of  this  rule,  so  far 
as  purely  private  corporations  are 
concerned,  see  note  in  91  Am.  St. 
Bep.  33. 

A  stockholder  cannot  urge  a  dis- 
solution because  of  nonuser  or  mis- 
user  of  corporate  powers.  Lincoln 
Park  Chapter,  No.  177,  B.  A.  M.  v. 
Swatek,  204  HI.  228,  68  N.*  E.  429. 

87  See  §§  5544-5549,  infra. 

M  Dissolution  cannot  be  ordered,  at 
the  suit  of  a  stockholder,  "by  a 
court  of  law  or  equity,  in  the  absence 
of  express  statutory  authorization." 
Dudley  ▼.  Dakota  Hot  Springs  Co., 
11  S.  D.  559,  79  N.  W.  839. 

That  rule  applies  to  actions  at  law, 
see  Folger  v.  Columbian  Ins.  Co.,  99 
Mass.  267,  274,  96  Am.  Dec  747,  an*  M 
20  Wall.  (U.  &)  1,  22  L.  Ed.  307. 
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daily  is  this  true  where  the  injury  complained  of,  if  any,  is  an  injury 
only  to  the  public.  For  instance,  independently  of  statute,  a  stock- 
holder cannot  sue  in  equity  to  dissolve  a  corporation  because  organized 
to  create  a  monopoly — the  state  being  the  proper  party  to  sue.89 

In  any  event,  alleged  mismanagement  is  no  ground  for  dissolution 
where  the  stock  and  assets  have  greatly  increased  in  value  under  such 
management  and  the  irregularities  complained  of  were  corrected  as 
soon  as  complainant  made  objection.80  So  defects  in  the  proceedings 
for  incorporation,  not  depriving  the  corporation  of  a  de  facto  stand- 
ing, are  not  grounds  for  dissolution  at  the  suit  of  a  minority  stock- 
holder where  the  corporation  is  solvent81  And  excluding  a 
stockholder  from  office  or  active  participation  in  the  management,  by 
wrongful  control  and  use  of  certain  stock  belonging  to  complainant, 
does  not  of  itself  justify  a  decree  dissolving  a  corporation.88  Like- 
wise, where  a  manufacturing  corporation  temporarily  leased  its  prop- 
erty to  a  person,  who  was  to  continue  and  carry  on  its  business,  it  was 
held  that  the  fact  that  the  lease  was  unlawful  was  no  ground  for  a 
suit  by  a  portion  of  the  stockholders  to  dissolve  the  corporation.88 


§0541  Exceptions  to  rule— In  general  It  is  difficult  to  state 
just  what  are  the  exceptions,  if  any,  to  the  general  rule  that  minority 
stockholders  cannot  obtain  the  dissolution  of  a  corporation  for  the 
reason  that  (1)  in  some  of  the  states  the  courts  hold  that  a  suit 
lies  by  minority  stockholders,  independently  of  statute,  to  wind  up 
the  corporation  and  distribute  its  assets,  without  a  formal  dissolution, 
although  of  course  a  decree  in  such  a  suit  is  in  effect  a  dissolution, 
and  it  is  not  always  clear  whether  decisions  holding  that  such  a 
suit  lies  are  to  be  construed  as  authorizing  a  suit  on  the  same  grounds 
for  a  strict  dissolution,84  and  (2)  that  in  some  states  the  general 
rule  forbidding  such  suits  is  stated  without  exceptions  although  it 
might  well  be  that  in  a  proper  case  an  exception  would  be  recognized. 
In  some  jurisdictions,  it  is  expressly  held  that  there  are  no  excep- 
tions to  the  general  rule.     The  exceptions  to  the  rule,  or  at  least 


S9Dittman  v.  Distilling  Co.  of 
America,  64  N.  J.  Eq.  537,  54  Atl. 
570. 

SOBixler    v.    Summerfield,    210    111. 

66,  ?0  N.  E.  1059. 

31  Rule  applied  where  there  was  a 
defect  in  the  acknowledgment  of  the 
articles  of  incorporation  and  there 
was  a  failure  to  give  the  statutory 
notice.     Troutman  v.   Council  Bluffs 


Street  Fair  6  Carnival  Co.,  142  Iowa 
140,  120  N.  W.  730.  See  also  Mul- 
queeney  v.  Shaw,  50  La.  Ann.  1060, 
23  So.  915. 

3«  Murray  v.  Keeley  Institute  of 
Western  Michigan,  190  Mich.  295,  157 
N.  W.  87. 

33Denike  v.  New  York  &  B.  Lime 
&  Cement  Co.,  80  N.  Y.  599. 

84  See  §§5545-5549,  infra. 
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exceptions  to  the  extent  of  authorizing  a  suit  to  distribute  the  assets, 
have  been  most  often  recognized  and  applied  in  Alabama  and  South 
Carolina,  in  which  states  the  minority  stockholders  have  certain  broad 
and  well-defined  rights  in  this  respect. 

In  any  event,  in  no  state  can  minority  stockholders  obtain  a  disso- 
lution except  where  good  cause  is  shown.86  A  minority  of  the  stock- 
holders cannot  obtain  a  dissolution  on  the  ground  of  a  change  in  the 
law  so  as  to  make  stockholders  liable  for  the  debts  of  the  corporation.86 
In  Alabama,  it  is  held  that,  independently  of  statute,  there  is  no 
ground  for  dissolution  at  the  suit  of  creditors  or  minority  stock- 
holders, unless  it  is  shown  that  the  corporation  has  suspended  busi- 
ness, or  is  derelict,  or  that  it  is  impossible  for  it  to  attain  the  real 
objects  for  which  it  was  founded.87  In  Texas,  it  is  held  to  be  a  good 
ground  for  ordering  a  dissolution,  at  the  suit  of  a  part  6f  the  stock- 
holders, that  the  corporation  is  acting  without  any  lawful  charter 
and  is  performing  acts  for  which  it  could  not  be  incorporated.88 

In  a  suit  by  minority  stockholders,  matters  arising  since  the  filing 
of  the  bill  cannot  be  considered.88 


§ 5546.  —Distinction  between  distribution  of  property  and  dis- 
solution. A  suit  to  appoint  a  receiver,  wind  up  the  corporate  busi- 
ness, and  distribute  the  assets,  is,  for  all  practical  purposes,  a  suit  to 
dissolve  the  corporation  within  the  general  rule  that  such  a  suit  does 
not  lie  at  the  instance  of  minority  stockholders.40  The  courts  in  some 
states,  however,  especially  in  Alabama,  draw  a  line,  in  some  decisions, 
between  these  two  classes  of  cases,  and  hold  that  in  the  former  case 
relief  may  be  granted  in  certain  cases  at  the  instance  of  minority 
stockholders.411  Thus,  in  Alabama,  it  has  been  held  that  a  bill  lies 
for  the  latter  purpose  although  the  corporation  is  solvent  and  owes 
no  debts,  where  it  is  a  failure  and  the  business  has  been  abandoned 
and  its  assets  are  being  gradually  sacrificed  in  the  payment  of  taxes 
and  expenses,  and  the  court  said  that  "while  the  writer  is  inclined 
to  the  view  that  the  court  has  the  jurisdiction  to  dissolve  the  corpora- 

M  See  Worth  Mfg.  Co.  v.  Bingham,  8»  Sullivan  v.  Central  Land  Co.,  173 


116  Fed.  785. 

86  Williams  v.  Nail,  108  Ky.  21,  21 
Ky.  L.  Kep.  1526,  55  S.  W.  706.  See 
also  Mulqueeney  v.  Shaw,  50  La.  Ann. 
1060,  23  So.  915. 

87  Alabama  Cent.  Railroad  y. 
Stokes,  157  Ala.  202,  47  So.  336. 

88 Crow  v.  Cattlemen's  Trust  Co., 
—  Tex.  Civ.  App.  — ,  198  S.  W.  1047. 


Ala.  426,  55  So.  612,  applying  rule  in 
regard  to  question  as  to  whether 
company  was  a  going  concern. 

*0XJlmer  v.  Maine  Real-Estate  XUo., 
93  Me.  324,  45  Atl.  40. 

41  For  example,  see  Decatur  Land 
Co.  v.  Robinson,  —  Ala.  — ,  63  So. 
522;  Benedict  v.  Columbus  Const.  Co., 
49  N.  J.  Eq.  23,  36,  23  Atl.  485. 
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tion,  yet  it  is  not  necessary  to  go  to  that  extent,  as  the  rights  of  the 
complainants  can  be  fully  subserved  by  the  court's  administration  of 
the  trust  estate  through  the  agents  of  the  corporation. ' '  ** 

§  6646.  —  Difference  of  opinion.  Conceding  that  a  minority  stock- 
holder may,  in  some  cases,  obtain  a  dissolution  of  a  corporation,  it  is 
no  ground  that  there  are  differences  of  opinion  between  the  majority 
and  the  minority  as  to  the  management  or  that  the  business  is  a 
losing  one  under  the  majority  management.48  A  minority  stockholder 
cannot  force  a  winding  up  and  distribution  of  assets  merely  because 
he  is  dissatisfied  with  the  method  of  conducting  the  corporate  affairs.44 

§  5647.  —  Exception  where  purpose  of  corporation  is  impossible 
of  attainment.  Mr.  Morawetz,  in  his  work  on  Corporations,  lays 
down  an  exception  to  the  general  rule,  as  follows:  "Whenever,  in 
the  course  of  events,  it  proves  impossible  to.  attain  the  real  objects 
for  which  a  corporation  was  formed,  or  when  the  failure  of  the  com- 
pany has  become  inevitable,  it  is  the  duty  of  the  company's  agents 
to  put  an  end  to  its  operations,  and  to  wind  up  its  affairs";  and  if  a 
distribution  of  assets  is  refused,  then  "a  decree  should  be  made  order- 
ing the  directors  to  wind  up  the  company's  business,  and  distribute 
the  assets  among  those  who  are  equitably  entitled."  **  This  exception 
has  been  followed  in  a  considerable  number  of  cases  in  several  juris- 
dictions,46 although  some  of  the  courts  distinguish  between  the  power 


48  Noble  v.  Gadsden  Land  &  Im- 
provement Co.,  133  Ala.  250,  257,  91 
Am.  St.  Bep.  27,  31  So.  856. 

48Platner  v.  Kirby,  138  Iowa  259, 
115  N.  W.  1032;  Pratt  v.  Jewett,  9 
Gray  (Mass.)  34. 

This  is  the  rule  even  in  Alabama 
where  the  courts  are  very  liberal  in 
permitting  such  suits.  See  Noble  v. 
Gadsden  Land  &  Improvement  Co., 
133  Ala.  250,  91  Am.  St.  Bep.  27,  31 
So.  856. 

44  Troutman  v.  Council  Bluffs  Street 
Fair  &  Carnival  Co.,  142  Iowa  140, 
120  N.  W.  730. 

46  1  Morawetz,  Private  Corporations 
(Ind.  Ed.),  §  284. 

46  Alabama.  Minona  Portland  Ce- 
ment Co.  v.  Beese,  167  Ala.  485,  52  So. 
523;  Central  Land  Co.  v.  Sullivan,  152 
Ala.  360,  15  Ann.  Oas.  420,  44  So.  644; 


Noble  v.  Gadsden  Land  &  Improve- 
ment Co.,  133  Ala.  250,  91  Am.  St. 
Bep.  27,  31  So.  856. 

Maine.  Ulmer  v.  Maine  Beal-Estate 
Co.,  93  Me.  324,  45  Atl.  40. 

Minnesota.  Thwing  v.  McDonald, 
134  Minn.  148,  Ann.  Cas.  1918  E  420, 
159  N.  W.  564,  158  N.  W.  820,  156 
N.  W.  780;  Knutson  v.  Northwestern 
Loan  &  Building  Ass'n,  67  Minn.  201, 
206,  64  Am.  St.  Bep.  410,  69  N.  W. 
889. 

Mississippi.  Brent  v.  B.  E.  Brister 
Sawmill  Co.,  103  Miss.  876,  43  L.  B.  A. 
(N.  S.)  720,  Ann.  Cas.  1915  B  576,  60 
So.  1018. 

New  York.  Porter  v.  Industrial  In- 
formation Co.,  5  Misc.  262,  25  N.  T. 
Supp.  328. 

See  also  Midland  Co.  v.  Anderson, 
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to  sue  to  dissolve  on  that  ground  and  the  power  to  sue  to  distribute 
the  assets.47 
Such  a  suit  may  be  brought  without  reference  to  the  solvency  of 


63  111.  App.  51,  and  see  note  in  91 
Am.  &t.  Rep.  33. 

Where  a  corporation  has  in  effect 
suspended  business,  the  property  is 
gradually  depreciating  in  value,  and 
the  corpus  of  the  property  will 
soon  have  to  be  annually  sacrificed  to 
pay  taxes,  etc.,  a  minority  stock- 
holder may  sue  in  equity  to  compel 
a  distribution  of  the  corporate  assets. 
/  Central  Land  Co.  v.  Sullivan,  152  Ala. 
360,  15  Ann.  Cas.  420,  44  So.  644. 

Rule  applied  to  hotel  company 
which  was  financially  unable  to  build 
hotel,  the-  scheme  being  utterly  im- 
practicable. O'Connor  v.  Knoxville 
Hotel  Co.,  93  Tenn.  708,  28  S.  W. 
308. 

"There  can  be  no  doubt  of  the 
proposition  that,  when  a  private  busi- 
ness corporation  has  failed  of  the 
purposes  and  objects  of  its  creation, 
a  single  stockholder  may  maintain  a 
bill  in  equity  for  the  dissolution  of 
the  corporation  and  the  distribution 
of  its  assets  among  those  entitled 
thereto,  and  this  may  be  done  whether 
the  corporation  is  solvent  or  insol- 
vent. ' '  Decatur  Land  Co.  v.  Robinson, 
184  Ala.  322,  63  So.  522. 

"Where  it  p'ainly  appears  that  the 
object  for  which  the  company  was 
formed  is  impossible  of  attainment, 
it  becomes  the  duty  of  the  company's 
agents  to  put  an  end  to  its  opera- 
tions and  wind  up  its  affairs,  and 
should  they,  even  though  supported 
by  a  majority  of  the  stockholders, 
pursue  operations  which  must  event- 
uaMy  be  ruinous,"  any  stockholder  is 
entitled  to  a  decree  winding  up  the 
business  and  distributing  the  assets. 
Benedict  v.  Columbus  Const.  Co.,  49 
N.  J.  Eq.  23,  36,  23  Atl.  485,  where 
•the  court  added,  however,  that  such 
a    decree    "will    not   extinguish    the 


franchises  of  the  corporation  or  termi- 
nate the  corporation's  legal  exist- 
ence. ' ' 

If  a  corporation  is  organized  to 
mine  and  sell  natural  gas,  and  there- 
after the  supply  of  natural  gas  be- 
comes exhausted,  stockholders  are  en- 
titled to  a  dissolution  and  distribu- 
tion of  the  assets.  Consumers'  Gas 
Trust  Co.  v.  Quinby,  137  Fed.  882. 

It  is  good  ground  for  dissolving  a 
corporation,  at  the  suit  of  the  state 
on  relation  of  a  stockholder,  that  it 
has  been  unable  to  transact  legally 
any  business  for  several  years  on  ac- 
count of  a  controversy  and  ill  feel- 
ing existing  between  the  relator  and 
the  other  two  stockholders,  relator 
owning  half  of  the  stock.  State  v. 
Oudin  &  Bergman  Fire  Clay  Min.  & 
Mfg.  Co.,  48  Wash.  196,  93  Pac.  219. 

In  Texas  it  has  been  held  that  if 
a  corporation,  by  reason  of  failing  to 
pay  a  franchise  tax,  has  lost  its  right 
to  do  business  or  to  sue,  a  stockholder 
may  sue  to  protect  the  rights  of  the 
corporation  and  have  it  wound  up  and 
a  receiver  appointed.  Canadian  Coun- 
try Club  v.  Johnson,  —  Tex.  Civ.  App. 
— ,  176  S.  W.  835. 

47  See  §  5545,  supra,  as  to  distinction 
in  general,  and  see  Decatur  Land  Co. 
v.  Robinson,  184  Ala.  322,  63  So.  522; 
Noble  v.  Gadsden  Land  &  Improve- 
ment Co.,  133  Ala.  250,  91  Am.  St. 
Rep.  27,  31  So.  856,  where  Justice 
Tyson  stated  that  he  was  inclined  to 
the  view  that  the  court  also  haa  juris- 
diction to  dissolve  the  corporation  in 
such  a  case.  This  view  is  supported 
by  the  opinion  of  Mr.  Freeman  in  a 
note  appended  to  that  case  in  91  Am. 
St.  Rep.  33,  35.  Compare  1  Morawetz, 
Private  Corporations  (2nd  Ed.), 
§282. 

Even  though  there  has  been  no  legal 


9156 


Ch.64] 


Dissolution 


[§5547 


the  corporation,48  but  neither  a  distribution  of  assets  nor  a  dissolu- 
tion will  be  ordered  where  the  lack  of  ability  to  continue  as  a  going 
and  successful  concern,  or  to  become  successful  at  a  future  time,  is 
doubtful.49  So  long  as  a  corporation  is  a  going  concern,  it  is  held  that 
minority  stockholders  cannot  obtain  a  dissolution  in  equity  "so  long 
as  the  conditions  exhibited  do  not  demonstrate  to  a  moral  certainty 
that  its  continuation  must  by  inevitable  necessity  result  in  serious 
loss  in  the  near  future  and  in  complete  ruin  sooner  or  later."  60  Thus, 
mere  failure  to  earn  dividends  is  not  ground  for  a  dissolution  of 
assets.61 

A  minority  stockholder  cannot  obtain  a  dissolution  upon  the  ground 
that  the  corporation  is  dormant,  has  never  made  money  to  pay  a 
dividend,  and  has  encountered  obstacles  which  make  it  probable  that 


dissolution  of  a  corporation,  equity 
v;iU  administer  the  assets  at  the  suit 
of  stockholders  or  members,  where 
the  corporation  has  failed  in  its  object 
or  purpose,  and  it  seems  that  as  an 
incident  to  such  jurisdiction  the  cor- 
poration may  be  dissolved.  Mobile 
Temperance  Hall  Ass'n  v.  Holmes 
(Ala.),  65  So.  1020. 

Minority  stockholders  may  sue  to 
"distribute  assets"  where  the  cor- 
poration is  not  a  going  concern  and  is 
in  imminent  danger  of  insolvency.  See 
Ohisolm  v.  Carolina  Agency  Co.,  88  S. 
C.  438,  70  S.  B.  1035. 

Where  the  continuance  of  a  profit- 
able business  is  impossible,  it  is  held, 
eliminating  the  question  whether 
minority  stockholders  may  have  the 
corporation  dissolved  on  such  ground, 
concerning  which  the  authorities  are 
conflicting,  that  the  authorities  are 
"practically  unanimous  as  to  the 
rights  of  the  minority  stockholders  to 
maintain  a  bill  to  have  the  assets  of 
the  corporation  distributed."  De- 
catur Land  Co.  v.  Bobinson,  184  Ala. 
322,  63  So.  522,  holding  also  that,  as 
incidental  relief,  the  court  may  dis- 
solve the  corporation. 

4ft  Boss  v.  American  Banana  Co., 
150  Ala.  268,  43  So.  817. 

Whether    solvent    or    insolvent,    a 


single  stockholder  may  sue  to  dissolve 
where  a  private  business  corporation 
has  failed  in  the  purposes  and  objects 
of  its  creation.  Boss  v.  American 
Banana  Co.,  150  Ala.  268,  43  So.  817. 

**A  minority  stockholder  cannot 
obtain  a  dissolution  on  the  ground 
that  there  is  small  chance  of  the  Com- 
pany making  money  or  of  success, 
where  no  bad  faith  is  shown.  Manu- 
facturer'a  Land  &  Improvement  Co. 
v.  Cleary,  28  Ky.  L.  Bep.  359,  89  S.  W. 
248. 

Where  there  is  no  statute  author- 
izing such  relief,  a  federal  court  will 
not  dissolve  a  corporation,  at  the 
suit  of  a  minority  stockholder  where 
the  corporation  is  not  insolvent,  no 
relief  has  been  sought  by  application 
to  the  managing  officers  or  the  stock- 
holders as  a  whole,  and  where  no 
creditor  objects,  merely  because  the 
mills  have,  during  a  business  depres- 
sion, been  run  at  a  loss,  where  by  the 
direction  of  a  great  majority  of  the 
stockholders,  but  with  a  hope  of  a 
return  of  prosperity.  Worth  Mfg.  Co. 
v.  Bingham,  116  Fed.  785. 

•OPhinizy  v.  Anniston  City  Land 
Co.,  195  Ala.  656,  71  So.  469. 

51  Central  Land  Co.  v.  Sullivan,  152 
Ala.  360,  15  Ann.  Cas.  420,  44  So. 
644. 
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it  will  not  be  a  paying  investment,  so  that  the  purpose  for  which  it 
was  organized,  i.  e.,  to  make  money  for  the  stockholders,  appears  im- 
possible of  execution,  unless  the  latter  is  a  certainty .M  And  an 
example  of  a  proper  denial  of  dissolution  is  where  a  real  estate  com- 
pany purchases  real  estate  at  a  time  of  inflated  values  and  then  there 
occurs  a  period  of  continued  depression  in  the  real  estate  business, 
but  the  majority  believe  in  holding  on  until  a  rising  market,  where 
there  is  no  fraud  or  bad  faith  on  the  part  of  the  corporate  officers.*3 

Moreover,  in  the  case  of  a  corporation  not  for  pecuniary  profit, 
where  the  charter  does  not  require  the  concurrent  exercise  of  all  the 
powers  conferred,  nor  that  even  one  shall  be  profitably  exercised,  the 
fact  that  some  of  the  activities  of  the  corporation  promise  serious  loss 
does  not  warrant  a  dissolution  at  the  suit  of  a  minority  stockholder 
on  the  ground  of  its  already  accomplished  or  foreshadowed  failure, 
financial  or  otherwise.5* 

In  Illinois,  it  is  held  that  when  a  corporation  is  in  reality  little 
more  than  a  partnership,  equity  may  dissolve  it  upon  application  of 
a  member  where  ill-will  and. dissension  have  arisen  between  the  mem- 
bers so  that  they  can  no  longer  work  together  in  harmony.6* 


1 5548.  —  Exception  in  case  of  fraud  or  mismanagement  Most 
of  the  decisions,  in  stating  the  general  rule  that  minority  stockholders 
cannot  sue  to  dissolve  unless  authorized  by  statute,56  state  the  rule 
unqualifiedly  and  without  recognizing  any  exception,  or  at  least  not 
recognizing  any  exception  in  case  of  fraudulent  mismanagement  of 
the  corporation  by  the  majority  stockholders.  And  in  many  jurisdic- 
tions it  is  expressly  held  that  fraud  or  mismanagement  does  not 
authorize  a  suit  for  dissolution  by  a  stockholder.57    However,  there 


M  Manufacturer  's  Land  ft  Improve- 
ment Go.  v.  Cleary,  28  Ky.  L.  Bep. 
359,  89  S.  W.  248. 

58  Manufacturer '8  Land  ft  Improve- 
ment Go.  v.  Cleary,  28  Ey.  L.  Bep. 
359,  89  S.  W.  248. 

A  minority  stockholder  is  not  en- 
titled to  a  distribution  of  the  prop- 
erty of  a  real  estate  company  on  the 
ground  of  abandonment  of  the  busi- 
ness, where  the  business  is  quiescent 
in  waiting  for  a  probable  advance  in 
land  values,  and  the  running  cost  is 
small;  and  evidence  of  stockholders' 
meetings  outside  the  state  and  failure 
to  observe  a  statute  as  to  keeping,  a 


principal  office  in  the  state  do  not 
show  an  abandonment.  Sullivan  v. 
Central  Land  Co.,  173  Ala.  426,  55  So. 
612. 

MFairhope  Single  Tax  Corporation 
v.  Melville,  193  Ala.  289,  69  So.  466, 
where  company  organized  to  own  and 
lease  real  property  to  apply  and 
demonstrate  the  single  tax  theory  of 
taxation. 

M Null  v.  Parsons, "  145  111.  App. 
436. 

56  See  §  5543,  supra. 

•7  People  v.  District  Court  of  City 
ft  County  of  Denver,  33  Colo.  293;  80 
Pac.  908;  Bixler  v.  Summerfield,  195 
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are  a  few  decisions68  holding  that  where  majority  stockholders,  as 
officers  of  the  corporation  or  otherwise,  abase  their  power  by  arbi- 
trarily or  fraudulently  conducting  the  affairs  of  the  company,  to  the 
injury  of  the  minority  stockholders,  the  courts  may  afford  relief  by 


111.  147,  62  N.  E.  849;  State  v.  Foster, 
225  Mo.  171,  125  S.  W.  184.  See  also 
Barton  y.  International  Fraternal  Al- 
liance of  Baltimore  City,  85  Md.  14, 
29,  36  At!  658;  Mason  v.  Supreme 
Court  of  Equitable  League  of  Balti- 
more City,  77  Md.  483,  39  Am.  St. 
Rep.  433,  27  Atl.  171;  People's  In  v. 
Co.  v.  Crawford  (Tex.  Civ.  App.), 
45  S.  W.  738. 

The  rule  in  Missouri  "is  that  a 
court  of  equity  is  without  any  juris- 
diction in  any  extreme  case  put  to 
dissolve  a  corporation  and  make  dis- 
tribution of  its  assets."  Ash  ton  v. 
Penfield,  233  Mo.  391,  429,  135  S.  W. 
938. 

58  Miner  v.  Belle  Isle  Ice  Co.,  93 
Mich.  97,  17  L.  B.  A.  412,  53  N.  W. 
218;  Brent  v.  B.  E.  Brister  Sawmill 
Co.,  103  Miss.  876,  43  L.  R.  A.  (N.  S.) 
720,  Ann.  Cas.  1915  B  576,  60  So. 
1018.  See  also  Thoroughgood  v. 
Georgetown  Water  Co.,  9  Del.  Ch.  84, 
77  Atl.  720;  Sant  v.  Perronville 
Shingle  Co.,  179  Mich.  42,  146  N.  W. 
212;  Exchange  Bank  of  Wewoka  v. 
Bailey,  29  Okla.  246,  39  L.  R.  A.  (N. 
8.)  1032  with  note,  116  Pac.  812; 
Klugh  v.  Coronaca  Mill  Co.,  66  S.  C. 
100,  44  S.  E.  566. 

Even  before  a  corporation  has  been 
dissolved  at  law,  there  may  be  cir- 
cumstances under  which  a  court  of 
equity,  for  want  of  any  adequate 
remedy  at  law,  will  have  the  power, 
under  its  general  jurisdiction  in  cases 
of  a  trust  relation,  and  to  afford  relief 
against  fraud,  to  grant  relief  to  a 
stockholder  of  a  corporation,  even  to 
the  extent  of  dissolving  the  corpora- 
tion and  winding  up  its  affairs.  Thus, 
even  in  the  absence  of  any  statute, 


it  was  held  in  a  Michigan  case  that 
a  court  of  equity  had  jurisdiction,  at 
the  suit  of  a  stockholder,  to  appoint 
a  receiver  and  wind  up  the  affairs  of 
a  corporation,  where  a  majority  of 
the  stockholders  had  for  a  long  time 
fraudulently  excluded  the  complaining 
stockholder  from  participation  in  the 
management  and  profits  of  the  cor- 
poration, and  managed  it  in  their  own 
interest  and  for  their  own  profit  only. 
"The  general  rule,"  said  Judge  Mc- 
Grath,  "undoubtedly  is  that  courts  of 
equity  have  no  power  to  wind  up  a 
corporation,  in  the  absence  of  stat- 
utory authority.  This  rule  is,  how- 
ever, subject  to  qualifications.  It  has 
been  held  that,  when  it  turns  out  that 
the  purposes  for  which  a  corporation 
was  formed  cannot  be  attained,  it  is 
the  duty  of  the  company  to  wind  up 
its  affairs;  that  the  ultimate  object 
of  every  ordinary  trading  corporation 
is  the  pecuniary  gain  of  its  stock- 
holders; that  it  is  for  this  purpose, 
and  no  other,  that  the  capital  has 
been  advanced;  and  if  circumstances 
have  rendered  it  impossible  to  con- 
tinue to  carry  qut  the  purpose  for 
:which  it  was  formed  with  profit  to  its 
stockholders,  it  is  the  duty  of  its 
managing  agents  to  wind  up  its  af- 
fairs. To  continue  the  business  of 
the  company  under  such  circumstances 
would  involve  both  an  unauthorized 
exercise  of  the  corporate  franchises 
and  a  breach  of  the  charter  contract. 
*  *  *  'When  a  number  of  stock- 
holders combine  to  constitute  them- 
selves a  majority  in  order  to  control 
the  corporation  as  they  see  fit,  they 
become,  for  all  practical  purposes, 
the  corporation  itself,  and  assume  the 
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dissolving   the   corporation,   provided   no   other   adequate   relief   is 


trust    relation    occupied   by    the   cor- 
poration    towards     its     stockholders. 
Although   stockholders   are   not  part- 
ners, nor  strictly  tenants  in  common, 
they  are  the  beneficial  joint  owners 
of  the  corporate  property,  having  an 
interest  and  power  of  legal  control  in 
exact   proportion   to   their   respective 
amounts   of   stock.     The   corporation 
itself  holds   its  property  as   a   trust 
fund  for  the  stockholders,  who  have 
a  joint  interest  in  all  its  property  and 
effects,  and   the  relation   between  it 
and   its   several   members  is,   for  all 
practical  purposes,  that  of  trustee  an! 
cestui  que  trust.     *     *     *     When  sev- 
eral persons  have  a  common  interest 
in  property,  equity  will  not  allow  one 
to  appropriate  it  exclusively  to  him- 
self,  or   to   impair   its   value   to   thj 
others.  Community  of  interest  involves 
mutual  obligation.    Persons  occupying 
this  relation  towards  each  other  are 
under  an  obligation  to  make  the  prop- 
erty or  fund  productive  of  the  most 
that  can  be  obtained  from  it  for  all 
who   are  interested  in  it;   and  those 
who  seek  to  make  a  profit  out  of  it, 
at  the  expense  of  tho3e  whose  right3 
in  it  are  the  same  as  their  own,  are  un- 
faithful to  the  relation  they  have  as- 
sumed,  and   are   guilty,  at   least,   of 
constructive      fraul.'     »     *     *     This 
corporation  has  utterly  failed  of  its 
purpose,   not  because  of  matters  be- 
yond its  control,  but  because  of  fraud- 
ulent  mismanagement  and  misappro- 
priation  of   its   funds.      Comp!ainant 
has  a  right  to  insist  that  it  shall  not 
continue  as  a  c'oak  for  a  fraul  upon 
him,  and  sha.l  not  longer  retain  his 
capital  to  be  us?d  for  the  sole  ad- 
vantage of  the  owner  of  the  majority 
of  the  stock,  anl  a  court  of  equity 
will  not  so  far  tolerate  such  a  mani- 
fest violation  of  the  rules  of  natural 
justice  as  to  deny  him  the  relief  to 
which  his  situation  entitles  him.     I 


think  a  court  of  equity,  under  the 
circumstances  of  this  case,  in  the 
exercise  of  its  general  equity  jurisdic- 
tion, has  the  power  to  grant  to  this 
complainant  ample  relief,  even  to  the 
dissolution  of  the  trust  relations. 
*  *  *  A  receiver  will  be  appointed, 
and  the  affairs  of  this  corporation 
wound  up."  Miner  v.  Belle  Isle  Ice 
Co.,  93  Mich.  97,  17  L.  R.  A.  412,  53 
N.  W.  218.  See  also  O'Connor  v. 
Knoxville  Hotel  Co.,  93  Tenn.  708,  28 
S.  W.  308. 

Gross  negligence  and  mismanage- 
ment of  the  corporate  property  by 
the  controlling  officers,  resulting  in 
loss  to  the  stockholders,  is  grounl 
where  an  effort  for  redress  within  the 
corporation  would  be  useless.  Klugh 
v.  Coronaca  Milling  Co.,  66  S.  C.  100, 
44  S.  £.  566. 

Minority  stockholders  may  compel  a 
distribution  among  them  of  their 
share  of  stock  accepted  by  the  com- 
pany in  exchange  for  all  its  property, 
where  the  company  has  ceased  to  do 
business  and  the  majority  stockhold- 
ers are  pursuing  a  course  of  conduct 
both  prejudicial  to  the  minority  stock- 
holders and  also  illegal  anl  ultra 
vires.  Riley  v.  Cal!aha»  Min.  Co., 
£8  Idaho  525,  155  Pac.  665. 

A  dissolution  may  be  ordered,  at  the 
suit  of  stockholders,  where  the  assets 
are  beinj  wasted  by  a  fraudulent  com- 
bination of  stockholders  and  by  u'tra 
vires  acts.  Langie  v.  Hebing,  160  N. 
Y.  Supp.  621. 

A  minority  stockholder  may  sue  for 
an  accounting  anl  to  wind  up  the  af- 
fairs of  the  corporation,  independ- 
ently of  s'atute,  where  the  officers  in 
control  refuse  or  neglect  to  do  so. 
Sat  v.  Perronvillo  Shingto  Co.,  179 
Mich.  42,  146  N.  W.  212. 

In  Iov.a,  it  is  sail  to  be  well  set- 
tled that  "a  court  of  equity  will  not 
entertain   a   suit   by   stockholders   to 
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available.68  However,  such  relief  should  not  be  granted,  it  is  held, 
where  the  rights  of  the  minority  stockholders  can  be,  or  are,  pro- 
tected in  some  other  way.60 

.  §  5549.  —  Exception  where  corporation  not  a  going  concern.    An 

abandonment  of  business  and  the  failure  to  hold  any  corporate  meet- 
ings for  several  years  is  ground  for  a  distribution  of  assets,  it  is  held 
in  Alabama.61  So  it  is  held  in  New  York  that  where  there  is  danger 
that  all  the  assets  of  the  company  will  be  wiped  out  on  execution  sales, 
and  the  directors  refuse  to  sue,  a  stockholder  may  sue  to  distribute 
the  assets.6*  But  in  Georgia  it  is  held  that  a  minority  stockholder 
cannot  sue  in  equity  to  distribute  its  assets  merely  because  the  busi- 
ness has  been  abandoned  for  nearly  ten  years,  there  are  no  officers 
or  agents  within  the  state,  and  the  other  stockholders  are  nonresi- 
dents.68 


§  5550.  Statutory  authority  to  sue— In  general.  Statutes  in  many 
states  expressly  provide  grounds  for  dissolution  at  the  suit  of  one  or 
more  minority  stockholders,  or  the  holders  of  a  certain  per  cent,  less 
than  half,  of  the  stock.64    But  a  statute  authorizing  a  bill  in  equity 


wind  up  the  affairs  of  a  corporation 
and  distribute  its  assets,  in  the  ab- 
sence of  allegations  of  mismanage- 
ment and  fraud  on  the  part  of  the 
officers,  or  insolvency,  unless  author- 
ized to  do  so  by  statute. ' '  Stockholders 
of  Jefferson  County  Agr.  Ass'n  v. 
Jefferson  County  Agr.  Ass  'n,  155  Iowa 
634,  186  N.  W.  672,  where  holding  of 
annual  fairs  had  been  discontinued 
for  two  years  because  of  losses  in  con- 
ducting fairs. 

WThwing  v.  McDonald,  134  Minn. 
148,  Ann.  Cas.  1918  E  420,  159  N.  W. 
564,  158  N.  W.  820,  156  N.  W.  780; 
Mitchell  v.  Bank  of  St.  Paul,  7  Minn. 
252  (Gil.  192). 

•OThwing  v.  McDonald,  134  Minn. 
148,  Ann.  Cas.  1918  E  420,  159  N.  W. 
564,  158  N.  W.  820,  156  N.  W.  780. 

61  Central  Land  Co.  v.  Sullivan,  152 
Ala.  360,  15  Ann.  Cas.  420,  44  So. 
644;  Noble  v.  Gadsden  Land  &  Im- 
provement Co.,  133  Ala.  250,  254,  91 
Am.  St.  Rep.  27,  31  So.  856. 


6*  Porter  v.  Industrial  Information 
Co.,  5  N.  Y.  Misc.  262,  25  N.  Y.  Supp. 
328,  distinguishing  between  suits  to 
dissolve  and  suits  to  distribute  assets. 

«S  Croft  v.  Lumpkin  Chestatee  Min. 
Co.,  61  Ga.  465. 

*4  Alabama.  Alabama  Cent.  B.  Co. 
v.  Stokes,  157  Ala.  202,  47  So.  336. 

Nevada.  Hettel  v.  First  Judicial 
Dist.  Court,  30  Nev.  382,  133  Am.  St. 
Rep.  730,  96  Pac.  1062. 

Ohio.  Fitch  v.  Sprague  Carriage 
Co.,  19  Ohio  Cir.  Ct.  296,  10  Ohio  Cir. 
Dec.  520. 

Texas.  Kokernot  v.  Roos,  —  Tex. 
Civ.  App.  — ,  189  8.  W.  505. 

Virginia.  Radford  West  End  Land 
Co.  v.  Cowan,  101  Va.  632,  44  S.  E. 
753. 

A  dissolution  may  be  accomplished, 
in  a  proper  case,  by  proceeding  under 
a  statute  authorizing  the  appointment 
of  a  receiver  at  the  instance  of  any 
stockholder  when  the  property  of  the 
corporation  is  abandoned.    Hart  Land 
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to  dissolve  a  corporation,  on  specified  grounds,  without  stating  who 
may  bring  the  bill,  does  not  authorize  a  stockholder  to  sue  for  disso- 
lution, but  only  the  state.05 

In  West  Virginia,  in  addition  to  a  statute  authorizing  a  suit  to 
dissolve  to  be  brought  by  at  least  one-third  of  the  stockholders,  another 
statute  authorizes  a  stockholder  or  creditor,  either  when  the  corpora- 
tion expires  or  is  dissolved  or  "before  its  expiration  or  dissolution,' ' 
upon  sufficient  cause  being  shown,  to  apply  for  the  appointment  of  a 
receiver  to  take  charge  of  and  administer  the  corporate  assets,  and 
the  court  is  authorized,  whether  or  not  such  receiver  is  appointed, 
"to  make  such  orders  and  decrees"  as  justice  and  equity  may 
require.86 

„  In  Colorado,  a  statute  giving  a  remedy  in  the  nature  of  a  cred- 
itor's bill,  against  stockholders,  where  a  corporation  does  an  act 
which  subjects  it  to  a  forfeiture,  or  permits  executions  against  it  to 
remain  unsatisfied,  or  ceases  to  do  business,  and  conferring  power  on 
courts  of  equity  to  dissolve  the  corporation,  does  not  authorize  a  suit 
for  dissolution  by  a  minority  stockholder  who  complains  of  fraud  in 
the  management,  since  the  statutory  remedy  is  available  only  to 

&   Improvement  Co.   v.  Odd   Fellows  109  Me.  452,  458,  84  AtL  989. 

Hall  Ass'n,  142  La.  487,  77  So.  125.  «  Heap  v.  Heap  Mfg.  Co.,  97  Mich. 

Under  the  Texas  statute  a  ten  days'  147,  56  N.  W.  349.  , 

notice  need  be  given  the  corporation  In  Michigan,  where  a  statute  oro- 

only  where  the  bill  also  contains  an  vided  that  whenever  any  incorporated 

application  for  the  appointment  of  a  company   shall   have  remained  insol- 

receiver.     Kokernot  v.  Boos,  —  Tex.  vent  for  one  year,  or  for  one  year  shall 

Civ.  App.  — ,  189  S.  W.  505.  have  neglected  to  pay  its  debts,  it 

A   statute   may   authorize   proceed-  .shall  be  deemed  to  have  surrendered 

ings  in  the  nature  of  quo  warranto  by  the  rights,  privileges,  and  franchises 

a  private  party  who  gives  due  security  granted  by  any  act  of  incorporation, 

for  costB.    State  v.  United  States  En-  or   acquired   under   the.  laws  of  this 

dowment  &  Trust  Co.,  140  Ala.  610,  state,  and  shall  be  adjudged  to  be  dis- 

103  Am.  St.  Rep.  60,  37  So.  442;  State  solved,  it  was  held  that,  if  the  statute 

v.  Bed  River  Turnpike  Co..  (Tenn.),  authorizes  a  bill  in  chancery  to  dis- 

79  S.  W.  798.  solve  a  corporation  for  insolvency,  it 

In  New  Jersey,  under  the  statute,  does    not    abrogate    the    common-law 

a  suit  to  dissolve  a  corporation  may  rule    that    the    state    must    bring    it 

be  brought  by  stockholders  aB  well  as  through     its     attorney     general,     or 

.  by    creditors.     Bull    v.   International  authorize  such  bill  to  be  exhibited  by 

*  Power  Co.,  84  N.  J.  Eq.  6,  92  Atl.  796.  :  a   stockholder.     Heap  v.   Heap  Mfg. 

If  the  bill  does  not  ask  for  relief  Co.,  97  Mich.  147,  56  N.  W.  349. 

: under  the  statute  and  is  not  based  on  WBriggs  v.  Traders'  Co.,  145  Fed. 

•  the    statute,   the    statute    cannot    be  254. 
applied/  Pride  v.  Pride  Lumber  Co., 
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creditors ; **  and  a  like  construction  is  given  the  Illinois  statute  from 
which  the  Colorado  statute  was  copied.66 

In  New  York,  a  creditor  or  stockholder  may  sue,  on  obtaining  leave 
of  court,  only  where  he  has  submitted  to  the  attorney  general  a 
■written  verified  statement  of  facts  showing  a  statutory  ground  and 
the  attorney  general  has  omitted  for  sixty  days  thereafter  to  com- 
mence an  action.66 


§  5551.  —  Grounds  aa  enumerated  by  statute.  Statutes  often  pro- 
vide for  the  dissolution  or  winding  up  of  a  corporation  at  the  suit  of 
minority  stockholders  under  certain  conditions  such  as  insolvency, 
abandonment  of  business,  gross  mismanagement,  or  the  like.70  Other 
statutes  merely  provide  that  dissolution  may  be  ordered  for  "good 
and  sufficient  reason"  or  for  "sufficient  cause."71  A  statute  author- 
izing a  dissolution  at  the  suit  of  minority  stockholders  where  a  good 
and  sufficient  reason  exists  for  the  dissolution  of  the  corporation 
leaves  the  question  of  what  is  a  good  and  sufficient  reason  to  the 
judgment  of  the  court  and  no  fixed  rule  can  be  established  which 
will  fit  each  case.79  As  has  been  said,  "a  settled  and  wilful  course 
of  fraud  or  breach  of  trust,  or  the  wilful  and  needless  withholding  of 
dividends  on  the  part  of  the  managers  controlling  a  majority  of  the 


67  People  v.  District  Court  of  City  & 
County  of  Denver,  33  -Colo.  293,  80 
PftC.  908. 

66  See  Coquard  v.  National  Linseed- 
Oil  Co.,  171  111.  480,  49  N.  E.  563. 

The  statute  does  not  authorize  a 
bill  in  equity  by  the  attorney  general, 
for  a  dissolution.  Hunt  v.  Le  Grand 
Boiler  Skating  Rink  Co.,  143  111.  118, 
32  N.  B.  525. 

In  any  event,  the  statute  does  not 
authorize  a  decree,  at  the  suit  of 
stockholders,  "for  causes  for  which 
the  state  might  not  procure  judgment 
of  forfeiture  at  law."  Wheeler  v. 
Pullman  Iron  &  Steel  Co.,  143  111.  197, 
207,  17  L.  R.  A.  818,  32  N.  E.  420. 

69  General  Corp.  Law  (N.  Y.),  §  102, 
formerly  Code  Civ.  Proc.  §  1786. 

70  Grounds  in  New  York,  see  Gen- 
eral Corp.  Law,  5  101,  formerly  Code 
Civ.  Proc.  §  1785. 

71  See  Ward  v.  Hotel  Randolph  Co., 
65  W.  Va.  721,  63  S.  E.  613;  Rainey 


v.  Freeport  Smokeless  Coal  &  Coking 
Co.,  58  W.  Va.  424,  52  8.  E.  528. 

In  Arkansas,  the  dissolution  may  be 
ordered  "if  a  sufficient  cause  there- 
for be  shown";  and  it  was  held  that 
good  cause  was  shown  where  the  ma- 
jority stockholders  have  assigned  all 
the  corporate  property  and  abandoned 
the  business  but  have  not  dissolved  as 
provided  for  by  the  statute  relating 
to  voluntary  dissolutions.  Weigand 
v.  Alliance  Supply  Co.,  44  W.  Va.  133, 
28  S.  E.  803. 

7»8heehy  v.  Barry,  87  Conn.  656, 
89  Atl.  259. 

What  constitutes  ' '  sufficient  cause ' ' 
for  dissolution,  as  the  term  is  used 
in  statutes  authorizing  minority  stock- 
holders to  sue  to  dissolve,  is  not  sus- 
ceptible of  any  comprehensive  or  pre- 
cise definition.  See  Stevens  v.  Empire 
Casualty  Co.,  180  Fed.  283,  Weat  Vir- 
ginia statute. 
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stock,  especially  when  done  for  the  purpose  of  compelling  the  minority 
to  sell  their  stock,  might  furnish  instances  of  a  good  and  sufficient 
reason  for  dissolution,"  and  " similarly  an  attempt  to  dispose  of  its 
assets  for  the  enrichment  of  the  officers  at  the  expense  of  the  stock- 
holders might  furnish  a  good  and  sufficient  reason  for  dissolution."  73 
The  West  Virginia  statute  giving  certain  courts  power  to  order  a 
dissolution,  on  the  application  of  not  less  than  one-third  in  interest 
of  the  stockholders,  "if  sufficient  cause  therefor  be  shown"  does  not 
authorize  a  dissolution  merely  because  the  company  is  without  capital 
or  sufficient  credit  and  is  rapidly  drifting  towards  a  condition  of 
insolvency,  where  there  is  no  charge  of  mismanagement  of  the 
officers,7*  but  it  seems  that  there  is  sufficient  cause  where  the  cor- 
poration has  suspended  business  for  more  than  two  years,  its  funds 
are  being  dissipated,  and  there  is  no  hope  of  doing  business  in  the 
future.75  The  Rhode  Island  statutes  authorize  the  courts,  upon  the 
petition  of  any  stockholder  or  creditor,  to  decree  a  dissolution  (1) 
where  the  corporation  is  insolvent,  or  (2)  where  its  property  is  being 
misapplied  or  in  danger  of  being  wasted  or  lost,  or  (3)  where  it  has 
done  or  omitted  to  do  any  act  which  is  ground  for  the  forfeiture  of  its 
charter,  or  (4)  where  a  majority  of  the  members  or  stockholders  have 
voted  to  dissolve  the  corporation.76 

If  a  statute  gives  a  court  power  to  dissolve  on  certain  grounds,  it 
has  no  jurisdiction  to  dissolve  on  any  other  grounds*77 

A  statute  in  Connecticut  authorizing  a  dissolution  at  the  suit  of 
minority  stockholders  where  corporate  assets  are  in  danger  of  waste 
by  attachment,  litigation  "or  otherwise"  includes  any  other  manner 
in  which  the  assets  are  in  danger  of  waste,  as  by,  for  instance,  the 
misconduct  of  officers.78 

Statutes  often  authorize  courts  to  dissolve  a  corporation  on  the 
application  of  a  stockholder  or  creditor  where  the  corporation  has 
ceased  to  do  business,79  or  where  it  has  suspended  business  for  a 


78  Sheehy  v.  Barry,  87  Conn.  656,  89 
Atl.  259. 

74Hirsch  v.  Independent  Steel  Co. 
of  America,  196  Fed.  104,  109. 

75  Stevens  v.  Empire  Casualty  Co., 
180  Fed.  283,  West  Virginia  statute. 

76  Richards  v.  Cavalry  Club  of 
Rhode  Island,  —  R.  I.  — ,  101  Atl.  222, 
quoting  Gen.  Laws  R.  I.  1909,  c.  213, 
§  27,  as  amended  by  Pub.  Laws  1911- 
1912,  c.  780,  and  holding  statute  not 


applicable  where  petitioner  had  ceased 
to  be  a  member' of  the  corporation. 

77  Hammond  v.  National  Life  Ass  'n, 
31  N.  T.  Misc.  182,  65  N.  Y.  Supp. 
407,  aff'd  58  N.  Y.  App.  Div.  453,  69 
N.  Y.  Supp.  585,  construing  Connecti- 
cut statute. 

78  Sheehy  v.  Barry,  87  Conn.  656, 
89  Atl.  259. 

79  Van  Oss  v.  Premier  Petroleum 
Co.,  113  Me.  180,  93  Atl.  72. 
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year.*0  A  petroleum  company  created  to  carry  on  the  general  busi- 
ness of  oil  producers,  refiners  and  operators  "has  ceased  to  do  busi- 
ness" within  the  meaning  of  a  statute  authorizing  the  court  in  such 
a  case  to  order  a  dissolution  upon  the  application  of  any  creditor  or 
stockholder,  where  the  company  has  sold  all  its  property  for  cash  and 
a  minority  interest  in  the  stock  of  the  purchasing  company  and  the 
purchaser  has  taken  possession,  and  where  the  selling  company  has 
been  merely  a  holding  company  for  nearly  two  years.81 

Insolvency,  or  insolvency  for  a  certain  length  of  time,  is  sometimes 
made  a  ground.8*  A  corporation  is  insolvent,  it  is  held  in  Maryland, 
within  the  meaning  of  a  statute  authorizing  dissolution  on  that 
ground  at  the  suit  of  a  minority  stockholder,  when  it  is  unable  to 
pay  its  debts  as  they  come  due  in  the  ordinary  course  of  business.88 
But  in  Alabama  it  is  held  that  insolvency,  as  the  term  is  used  in  a 
statute  authorizing  suit  by  any  creditors  or  stockholders  when  the 
corporation  is  insolvent,  means  a  corporation  whose  liabilities  exceed 
its  assets,  and  not  those  which  are  merely  unable  to  pay  their  debts 
which  become  due  but  which  have  assets  in  excess  of  their  liabilities.84 

In  Ohio,  by  statute,  it  is  a  ground,  among  others,  on  petition  of 
stockholders  owning  one-fifth  or  more  of  the  stock,  that  "the  business 
of  the  corporation  cannot  be  profitably  conducted ";  and  a  dissolution 
is  properly  awarded  thereunder  where  a  corporation  has  been  a  finan- 
cial failure  and  has  been  unable  to  pay  dividends  for  a  long  period 
of  years.88 

•0  Knickerbocker  v.  Groton  Bridge  ing  conducted  at   a   great   loss  and 

&  Manufacturing  Co.,  Ill  N.  T.  App.  prejudicial  to  the  creditors  and  stock- 

Div.  145,  97  N.  T.  Supp.  595.  holders.     Bull  v.  International  Power 

•1  Van    088   v.    Premier    Petroleum  Co.,  84  N.  J.  Eq.  6,  92  Atl.  796,  hold- 
Co.,  113  Me.  180,  93  Atl.  72.  ing  that  corporation  was  shown  to  be 

MA  statute  providing  for  the  dis-  insolvent, 

solution  of  a  corporation  after  judg-  83  Howeth   v.   Colbourne  Bros.   Co., 

ment  and  execution  against  it,  or  on  115  Md.  107,  80  Atl.  916. 

its    insolvency,    gives    the    court    no  84  Alabama  Cent.  By.  v.  Stokes,  157 

authority  to  dissolve  a  corporation,  at  Ala.  202,  47  So.  336. 

the  suit  of  an  individual,  because  of  a  86  Summers  v.  Thomas  Mfg.  Co.,  82 

violation    of    its    charter.     Folger   v.  Ohio  St.  338,  92  N.  E.  482. 

Columbian  Ins.  Co.,  99  Mass.  267,  96  Proposition  of  majority  stockhold- 

Am.  Dec.  747,  aff  M  20  Wall.  (U.  S.)  1,  ers  to  minority  to  have  the  latter  fix 

22  L.  Ed.  307,  construing  New  York  a  value  on  the  shares  of  stock  which 

statutes.  they  would  give  or  take,  which  was 

In  New  Jersey,  by  statute,  a  cor-  rejected,  was  held  immaterial.     Sum- 

poration  may  be  dissolved,  at  the  suit  mers  v.  Thomas  Mfg.  Co.,  82  Ohio  St. 

of    a  stockholder   or  creditor,   where  338,  92  N.  E.  482. 
the  corporation  is  insolvent  or  is  be- 
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In  Maine  the  statute  provides  that  when  any  corporation  shall  be- 
come insolvent  or  in  imminent  danger  of  insolvency,  or  in  case  of 
fraud  or  gross  mismanagement  of  its  affairs,  the  court  may  wind  up 
the  corporation  upon  the  application  of  any  stockholder  or  creditor .•• 

It  has  been  held  that  the  statute  authorizing  minority  stockholders 
to  sue,  even  though  the  grounds  for  dissolution  are  enumerated,  is  not 
mandatory  on  the  court  but  leaves  the  decision  of  the  question  of 
whether  a  dissolution  should  be  decreed  to  the  sound  discretion  of  the 
court.67 


§  5552.  — Bight  to  sue  in  federal  court  where  action  based  on  state 
statute.  It  is  generally  held  that  a  state  statute  conferring  author- 
ity on  a  particular  state  court  to  dissolve  a  corporation  at  the  suit  of 
minority  stockholders  or  of  creditors  does  not  create  a  right  which 
may  be  enforced  by  a  federal  court  of  equity,  at  least  where  the  bill 
alleges  no  other  ground  of  federal  jurisdiction.8*  Thus,  under  the 
New  Jersey  statute  conferring  the  power  on  the  court  of  chancery  to 
dissolve,  on  the  application  of  a  stockholder  or  creditor,  it  has  been 
held  that  a  dissolution  cannot  be  awarded  in  equity  in  a  federal 
court;10  although  there  is  authority  to  the  contrary  construing  the 
same  statute.90  In  any  event,  nonresident  minority  stockholders 
cannot  sue  in  a  federal  court  to  dissolve  a  corporation,  on  the  ground 
of  diversity  of  citizenship,  where  there  is  no  actual  controversy  be- 
tween the  complainants  and  the  corporation  and  resident  stockholders, 
there  being  no  allegation  of  mismanagement  or  disagreement  but  the 
sole  ground  for  relief  being  that  the  company  is  without  sufficient 
capital  to  conduct  its  business.81 


S6  Cranghwell  v.  Mousam  River 
Trust  Co.,  113  Me.  531,  95  Atl.  221, 
holding  statute  not  applicable  to  trust 
companies. 

•7  Ray  v.  Robert  Price  Coal  Co.,  80  * 
Conn.  558,  69  Atl.  335,  upholding  a 
denial  of  an  application  for  a  dissolu- 
tion, although  the  business  had  been 
run  at  a  loss  from  the  time  of  its 
organization,  where  the  losses  were 
decreasing. 

WHirsch  v.  Independent  Steel  Co. 
of  America,  196  Ted.  104,  under  West 
Virginia  statute.  But  see  Briggs  v. 
Traders'  Co.,  145  Fed.  254,  construing 
another  section  of  the  West  Virginia 
statutes  to  the  contrary,  and  compare 


Huntington  v.  Chesapeake,  O.  &  8. 
W.  By.  Co.,  98  Fed.  459. 

SSConklin  v.  United  States  Ship- 
building Co.,  140  Fed.  219.  But  see 
Jacobs  v.  Mexican  Sugar  Co.,  130  Fed. 
589,  construing  New  Jersey  statutes 
as  conferring  jurisdiction  on  a  federal 
court  of  equity,  at  the  suit  of  a 
stockholder,  where  the  corporation  is 
insolvent,  on  the  theory  that  insol- 
vency gives  the  court  jurisdiction  gen- 
erally. 

WMcGraw  v.  Mott,  179  Fed.  646, 
following  Land  Title  &  Trust  Co.  v. 
Asphalt  Co.  of  America,  127  Fed.  1. 

91  Hirsch  v.  Independent  Steel  Co. 
of  America,  196  Fed.  104. 
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The  amount  involved  in  a  suit  to  dissolve,  in  a  federal  court,  for 
jurisdictional  purposes,  is  the  value  of  the  property  to  be  adminis- 
tered.9* 


§  5663.  Conditions  precedent— In  general  Under  such  a  statute, 
the  court  has  no  jurisdiction  to  dissolve  a  corporation  unless  the 
conditions  specified  in  the  statute  have  arisen.98  Where  a  statute  au- 
thorizes an  application  to  a  court  by  minority  stockholders  "for  an 
order  dissolving  the  corporation,"  on  certain  enumerated  grounds, 
notice  of  the  application  to  the  corporation  and  other  stockholders  is 


necessary 


M 


§  6654.  — Demand  on  officers  or  majority  stockholders  to  correct 
eviL  It  is  held  that  minority  stockholders  cannot  sue  for  dissolu- 
tion on  the  ground  of  corporate  mismanagement  unless  appeals  to 
the  officers  or  stockholders,  or  both,  to  act,  have  been  made  or  such 
appeals  are  excused.95  Ordinarily,  however,  where  minority  stock- 
holders sue  to  dissolve  the  corporation  or  to  administer  its  assets,  a 
demand  on  the  board  of  directors  to  redress  the  grievance  is  not  a 
condition  precedent.96  Thus,  stockholders  who  sue  to  dissolve  a  non- 
going  corporation  which  has  failed  in  the  objects  and  purposes  for 
which  it  was  formed  need  not  first  apply  to  the  directors  for  redress, 
since  the  directors  have  no  power  to  dissolve  the  corporation.97  A  suit 
by  minority  stockholders  to  dissolve  the  corporation,  as  authorized  by 
statute,  is  not  such  a  stockholders'  suit  as  comes  within  the  rule  of 
the  federal  courts  requiring  an  allegation  that  the  suit  is  not  a 


W  Taylor  v.  Decatur  Mineral  & 
Land  Co.,  112  Fed.  449. 

W  In  re  Pensacola  Lumber  Co.,  8 
Ben.  171,  Fed.  Cas.  No.  10,959;  Har- 
don  v.  Newton,  14  Blatchf.  376,  Fed. 
Cas.  No.  6,054;  Coquard  v.  National 
Linseed-Oil  Co.,  171  111.  480,  49  N.  E. 
563,  aff'g  67  111.  App.  20;  People  v. 
Weigley,  155  111.  491,  40  N.  E.  300; 
Wheeler  v.  Pullman  Iron  &  Steel  Co., 
143  111.  197,  17  L.  R.  A.  818,  32  N.  E. 
420;  State  v.  Merchants'  Insurance  & 
Trust  Co.,  8  Humph.  (Tenn.)  235;  Law 
V,  Rich,  47  W.  Va.  634,  35  S.  E.  858; 
Hurst  v.  Coe,  30  W.  Va.  158,  3  8.  E. 
564. 

MHettel    v.    First    Judicial    Dist. 


Court,  30  Nev.  382,  133  Am.  St.  Rep. 
730,  96  Pac.  1062. 

Appearance  as  waiver,  see  Hettel 
v.  First  Judicial  Dist.  Court,  30  Nev. 
382,  133  Am.  St.  Rep.  730,  96  Pac. 
1062. 

8*  Boss  v.  American  Banana  Co., 
150  Ala.  268,  43  So.  817;  Ward  v. 
Hotel  Randolph  Co.,  65  W.  Va.  721, 
63  S.  E.  613. 

ft*  This  is  true  at  least  where  the 
basis  of  the  application  is  inability 
to  profitably  continue  business.  De- 
catur Land  Co.  v.  Robinson,  184  Ala. 
322,  63  So.  522. 

OTMinona  Portland  Cement  Co.  v. 
Reese,  167  Ala.  485,  52  So.  523. 
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collusive  one  and  also  allegations  as  to  the  efforts  made  to  secure 
action  on  the  part  of  the  directors  or  the  stockholders  as  a  whole.9* 

§  5555.  —  Presentation  of  facts  to  attorney  general.  In  New  York 
a  stockholder  or  creditor  may  sue,  it  is  provided  by  statute,  where 
the  attorney  general  fails  to  sue  within  a  certain  time  after  presenta- 
tion of  the  facts  to  him.99 

§  5556.  —  Obtaining  permission  to  sue.  Where  a  statute  provides 
that  an  action  may  be  brought,  on  leave  granted  by  the  supreme 
court,  to  vacate  a  charter,  by  the  attorney  general  or  any  private 
party  in  the  name  of  the  state,  for  specified  misconduct,  permission 
to  sue  should  not  be  granted  a  private  person  where  grounds  for 
forfeiture  alleged  on  information  and  belief  are  met  by  affidavits  of 
persons  competent  to  testify,  positively  denying  the  material  facts 
alleged.1 

§  5557.  Who  may  sue— In  general.  Conceding  that  a  stockholder 
may  sue  in  a  proper  case,  the  question  presents  itself  as  to  who  may 
be  deemed  a  stockholder  and  as  to  whether  he  can  sue  alone  or  how 
large  a  per  cent  of  the  stock  must  be  represented  by  complainants. 
As  to  the  former  question,  it  is  held  that  a  person  may  sue  if  he  has 
subscribed  and  paid  for  his  stock  although  no  certificate  has  been 
issued  to  him,9  and  that  the  owner  of  a  voting  trust  certificate  is  a 
stockholder  within  the  meaning  of  a  statute  authorizing  suits  by  stock- 
holders to  wind  up  insolvent  corporations.8 

In  regard  to  the  second  question,  a  single  stockholder  may  sue,  if 
otherwise  entitled  to  sue,  unless  the  statute  otherwise  provides,  al- 
though if  a  stockholder  holding  only  a  small  amount  of  stock  sues 
alone,  against  the  wishes  of  all,  or  practically  all,  the  other  stock- 
holders, that  fact  is  ordinarily  a  point  in  favor  of  denying  the  relief. 
In  some  states,  by  statute,  a  minority  stockholder  or  stockholders 

••Stevens  v.  Empire  Casualty  Co.,  1  Ashland  v.  Ashland  Wafer  Co.,  110 

180  Fed.  283,  West  Virginia  statute;  Wis.  94,  85  N.  W.  695. 

Taylor   v.   Decatur   Mineral   &   Land  *  Tennessee  Mountain  Petroleum  & 

Co.,  112  Fed.  449.    But  see  Ulmer  v.  Mining  Co.  v.  Avers,  —  Tenn.  — ,  43 

Maine   Real-Estate   Co.,  93   Me.  324,  S.  W.  744. 

45  Atl.  40.  *  O  'Grady  v.  United  States   Inde- 

W  General  Corp.  Law  (N.  Y.),  §102;  pendent  TeL  Co.  (N.  J.  Eq.),  71  Atl. 

Knickerbocker    y.    Groton    Bridge    &  1040. 
Manufacturing   Co.,   Ill   N.   Y.   App. 
Div.  146,  97  N.  Y.  Supp.  595. 
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cannot  sue  unless  they  own  at  least  one-third  of  the  stock.4  In  some 
other  states  the  limits  are  one-tenth  and  one-fifth.  Still  other  stat- 
utes provide  that  "any  stockholder"  may  sue. 

§  5558.  —  Acquiescence  and  estoppel  A  stockholder  may  be  es- 
topped by  his  conduct  to  sue  for  a  dissolution.6  And  of  course  an 
officer  of  a  corporation  who  was  a  party  to  illegal  acts  cannot  urge 
a  forfeiture  because  of  his  own  illegal  acts.6  A  director  cannot  sue 
to  dissolve  for  the  nonperformance  of  an  act  by  the  corporation  occa- 
sioned by  his  refusal  to  perform  an  official  duty.7  So  where  failure 
to  pay  dividends  is  made  a  ground  for  dissolution  at  the  suit  of  a 
stockholder,  a  director  and  stockholder  who  has  acquiesced  for  a 
long  time  in  a  policy  of  devoting  earnings  to  enlarging  the  business 
instead  of  distributing  the  surplus  as  dividends,  cannot  have  the 
corporation  dissolved  for  that  reason.8  And  it  is  not  a  ground  on 
behalf  of  a  stockholder  that  the  corporation  is  an  illegal  combination, 
especially  where  he  fails  to  show  that  he  had  no  knowledge  of  the 
illegal  acts.8  A  minority  stockholder  cannot  sue  to  wind  up  the 
affairs  of  a  corporation,  at  leapt  where  he  sues  merely  on  his  own 
behalf,  on  the  ground  that  the  corporation  has  failed  to  carry  out 
the  purposes  for  which  it  was  organized  and  that  it  had  improperly 
distributed  corporate  funds,  where  he  had  approved  of  such  distribu- 


4  Bainey  v.  Freeport  Smokeless  Goal 
&  Coking  Co.,  58  W.  Va.  424,  52  S.  E. 
528. 

Where  a  statute  empowers  a  court 
of  equity  to  dissolve  a  corporation 
and  wind  up  its  affairs  (1)  on  the  ap- 
plication of  any  shareholder,  if  the 
corporation  has  voted  to  wind  up  its 
affairs,  or  has  abandoned  its  business, 
and  thereafter  neglected,  within  a 
reasonable  time,  or  in  a  proper  man- 
ner to  wind  up  its  affairs  and  distrib- 
ute its  assets  among  its  stockholders; 
or  (2)  upon  the  petition  of  one-third 
of  the  stockholders  —  such  a  court 
cannot  dissolve  a  corporation  on  an 
application  of  a  shareholder  owning 
less  than  one-third  of  the  stock,  where 
the  corporation  has  not  voted  to  wind 
up  its  affairs,  nor  abandoned  its  busi- 
ness, though  the  other  stockholders 
and  the  officers  may  be  conducting  its 
business  improperly  and  dishonestly. 


Hardon  v.  tfewton,  14  Blatchf.  376, 
Fed.  Cas.  No.  6,054. 

8  Bringing  of  suit  to  enforce  rights 
held  an  election  of  remedies  in  State 
v.  Bio  Grande  B.  Co.,  41  Tex.  217. 

•  Leigh  v.  National  Hollow  Brake- 
Beam  Co.,  224  111.  76,  79  N.  B.  318. 

V  Big  4  Advertising  Co.  of  Phoenix 
v.  Clingan,  15  Ariz.  34,  135  Pac.  713. 

•  Winstead  v.  Hearne  Bros.  &  Co., 
173  N.  C.  606,  92  S.  E.  613,  where  it 
is  said  that  the  intention  of  the  stat- 
ute was  "to  remedy  an  abuse  of 
power  by  majority  stockholders  to 
the  detriment  of  those  in  the  minor- 
ity." 

•  The  reason  is  that  only  the  state* 
can  complain  of  injury  to  the  pubMc 
or  that  public  rights  are  being  inter- 
fered with,  and  enforce  a  forfeiture 
for  that  reason.  Coquard  v.  Na- 
tional Linseed-Oil  Co.,  171  HI.  480,  49 
N.  B.  563. 
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tion,  the  distribution  was  solely  in  the  discretion  of  the  directors,  and 
he  was  in  no  event  entitled  to  share  in  the  distribution  of  such  funds, 
and  where  the  corporation  was  solvent10 

§  5559.  Bad  motives  aa  defense.  The  motives  with  which  stock- 
holders sue  to  dissolve  a  company  are  wholly  immaterial,  it  has  been 
held.11  On  the  other  hand,  it  has  been  held  that  a  dissolution  will  be 
denied,  at  the  suit  of  minority  stockholders,  where  petitioners  are 
acting  in  collusion  with  and  for  the  benefit  of  another  corporation 
rather  than  for  the  benefit  of  the  corporation  sought  to  be  dissolved.18 

§  5560.  Pendency  of  bankruptcy  proceedings  as  defense.    On  an 

application  for  a  decree  to  wind  up  a  corporation,  under  a  state  stat- 
ute authorizing  a  court  of  equity,  on  application  of  any  stockholder, 
to  render  a  decree  dissolving  any  corporation  and  winding  up  its 
affairs  whenever  it  has  abandoned  the  business  for  which  it  was 
organized  and,  has  neglected  for  an  unreasonable  time  to  wind  up 
its  affairs  and  distribute  its  effects  among  its  stockholders,  such  a 
decree  may  be  rendered  notwithstanding  the  fact  that  the  corpora- 
tion has  been  proceeded  against  under  the  Federal  Bankruptcy  Law, 
and  its  property  is  in  the  hand?  of  assignees  in  bankruptcy.18 

§5561.  Procedure,  parties,  pleading,  etc.  The  procedure,  of 
course,  must  follow  the  statutory  provisions,  if  there  is  a  statute.14 

The  corporation  is  a  necessary  party  to  the  suit.16  And  all  the 
stockholders  are  necessary  parties  to  a  bill  for  a  dissolution  of  a 
corporation  unless  it  is  shown  that  it  is  practically  inconvenient  to 
make  them  parties  or  that  their  interests  are  adequately  represented.16 
However,  a  merely  nominal  stockholder  is  not  a  necessary  party 
defendant  to  a  suit  to  wind  up  the  affairs  of  a  corporation  brought  by 


10  Troutman  v.  Council  Bluffs  Street 
Fair  &  Carnival  Co.,  142  Iowa  140, 
120  N.  W.  730. 

11  Bull  v.  International  Power  Co., 
84  N.  J.  Eq.  6,  92  Atl.  796. 

IS  Watson  v.  Le  Grand  Boiler  Skat- 
ing Bink  Co.,  177  111.  203,  52  N.  B. 
317. 

18  Hart  y.  Boston,  H.  &  E.  B.  Co., 
40  Conn.  524. 

14  In  Ohio,  where  minority  stock- 
holders sue,  the  court  cannot  order 
the  corporate  officers  to  file  the  inven- 


tories, accounts  and  statements  re- 
quired by  the  statute,  until  plaintiffs 
have  made  a  prima  facie  showing  that 
the  dissolution  probably  will  be  bene- 
ficial to  the  stockholders.  Summers  v. 
Thomas  Mfg.  Co.,  82  Ohio  St.  338,  92 
N.  E.  482. 

MMickles  v.  Rochester  City  Bank, 
11  Paige  (N.  Y.)  118,  42  Am.  Dec. 
103;  Verplanck  v.  Mercantile  Ins.  Co., 
2  Paige  (N.  Y.)  438;  Hurst  v.  Coe, 
30  W.  Va.  158,  3  S.  E.  564. 

16  Alabama    Fidelity    Mortgage    & 
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a  minority  stockholder.17  Corporate  creditors,  it  is  held  in  some 
states,  Are  entitled  to  come  in  and  become  parties  to  the  suit ; 18  but 
a  nonparticipating  creditor  will  not  be  allowed  to  intervene  after  a 
long  period  of  time  where  he  has  acquired  no  new  information  since 
the  suit  was  commenced.19 

The  complaint  must  be  specific  and  definite.*0  If  based  on  a  stat- 
ute, it  must  so  purport  and  state  a  cause  of  action  within  the  terms 
of  the  statute,21  and  must  not  join  a  distinct  cause  of  action  under 
the  general  equity  jurisdiction  of  the  court.88  The  complaint  should 
show  when  the  corporation  was  organized  or  under  what  law  it  was 
created.88  Where  a  stockholder  sues  to  wind  up  a  corporation  as 
insolvent,  and  the  suit  is  in  the  nature  of  a  creditor's  bill,  all  the 
property  of  the  defendant  corporation  need  not  be  specifically  de- 
scribed, and  the  court  has  jurisdiction  to  sell  all  the  property 
although  not  specifically  described.84  In  a  proper  case,  leave  may 
be  granted  to  file  a  supplemental  bill.86 

G.  Actions  by  Creditors  to  Obtain  Dissolution 

§5562.  General  role.  The  general  rule  is  that  creditors  of  a 
corporation  cannot  sue  to  dissolve  it,  except  where  authorized  so  to  do 


Bond  Co.  v.  Dubberly  (Ala.),  73  So. 
911;  Decatur  Land  Co.  v.  Robinson, 
184  Ala.  322,  63  So.  522;  Boss  v.  Amer- 
ican Banana  Co.,  150  Ala.  268,  43  So. 
817;  McKleroy  v.  Gadsden  Land  & 
Improvement  Co.,  126  Ala.  184,  28  So. 
660;  Chestnut  v.  Pennell,  92  111.  55; 
Quait  v.  Wortham  Bros.  Co.,  176  111. 
App.  273;  Martin  v.  South  Salem 
Land  Co.,  94  Va.  28,  38,  26  S.  E.  591; 
Styles  y.  Laurel  Fork  Oil  &  Coal  Co., 
45  W.  Va.  374,  378,  32  S.  E.  227. 
Compare  Washington,  A.  &  G.  B.  Co. 
v.  Alexandria  &  W.  B.  Co.,  19  Gratt. 
(Va.)  592,  100  Am.  Dec.  710. 

It  is  not  necessary  to  make  all  other 
stockholders  and  creditors  parties  but 
it  is  sufficient  to  sue  on  behalf  of 
all  the  stockholders  and  allege  that 
the  names  of  the  stockholders  and 
creditors  are  unknown.  Briggs  v. 
Traders'  Co.,  145  Fed.  254. 

17Sant  v.  Perronville  Shingle  Co., 
179  Micli.  42,  146  N.  W.  212. 

UMickles  v.  Bochester  City  Bank, 


11  Paige  (N.  Y.)  118,  42  Am.  Dec. 
103. 

W Briggs  v.  Traders'  Co.,  145  Fed. 
254. 

to  Watson  v.  United  States  Sugar 
Refinery,  68  Fed.  769;  Wheeler  v. 
Pullman  Iron  &  Steel  Co.,  43  111.  App. 
626,  aff'd  143  111.  197,  17  L.  B.  A. 
818,  32  N.  E.  420;  Ulmer  v.  Maine 
Real-Estate  Co.,  93  Me.  324,  45  Atl. 
40. 

M  See  Jones  v.  Pearl  Min.  Co.,  20 
Colo.  417,  38  Pac.  700;  Medbury  v. 
Bochester  Frear  Stone  Co.,  19  Hun 
(N.  Y.)  498. 

**  Pierce  v.  Old  Dominion  Copper 
Mining  &  Smelting  Co.,  67  N.  J.  Eq. 
399,  58  Atl.  319. 

W  Crawf  ordsville  &  S.  W.  Turnpike 
Co.  v.  Fletcher,  104  Ind.  97,  2  N.  E. 
243. 

*4  Williams  v.  American  Ass'n,  197 
Fed.  500,  509. 

MKessler  v.  Continental  Construc- 
tion &  Improvement  Co.,  42  Fed.  258j 
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by  statute,80  since  a  mere  creditor  of  a  corporation  has  nothing  to 
do  with  the  question  whether  a  corporation  shall  be  dissolved.  But 
"no  statute  is  needed,"  it  has  been  said,  to  give  a  court  of  equity 
"power  to  wind  up  the  affairs  of  an  insolvent  corporation,  without 
dissolving  it,  where  such  relief  is  the  only  mode  of  doing  complete 
justice  between  this  artificial  person  and  its  creditors,  in  a  cause* 
otherwise  fully  within  its  jurisdiction,  in  which  all  parties  in  interest 
are  present  or  represented."*7 


§  5563.  Statutory  authority.  By  statute,  in  some  states,  creditors 
may  sue,  in  certain  instances,  to  dissolve  a  corporation88 — at  least 
when  the  corporation  is  insolvent.88  These  statutes  generally  give  a 
right  of  action  to  stockholders  "or"  creditors,  and  in  so  far  as  they 
are  applicable  both  to  minority  stockholders  and  creditors  their  con- 
struction and  operation  have  been  already  noticed  in  the  preceding 
subdivision  relating  to  the  right  of  minority  stockholders  to  sue.80 

If  creditors  are  authorized  by  statute  to  sue  to  dissolve,  holders  of 
certificates  issued  by  a  trust  company  upon  the  assets  of  the  corpora- 
tion pledged  to  it  are  creditors  within  the  statute.81  So  bondholders 
for  whose  benefit  a  deficiency  decree  has  been  obtained  by  the  trus- 
tee  under  the  mortgage  are  creditors  within  a  statute  authorizing 
creditors  to  sue  to  wind  up  an  insolvent  corporation.88 

A  statute  authorizing  a  suit  by  "any"  creditor  to  wind  up  an 


where  federal  court  granted  leave  to 
file  such  a  bill  to  set  up  a  voluntary 
dissolution  in  a  state  court,  sought  to 
be  enjoined. 

W  Jacobs  v.  Meziean  Sugar  Co.,  130 
Fed.  589;  Cole  v.  Knickerbocker  Life 
Ins.  Co.,  23  Hun  (N.  Y.)  255;  Com. 
v.  Farmers'  Bank,  2  Grant  Cas.  (Pa.) 
392. 

87  Barber  v.  International  Co.  of 
Mexico,  73  Conn.  587,  606,  48  Atl.  758. 

BSBallston  Spa  Bank  v.  Marine 
Bank,  18  Wis.  490. 

In  Few  York,  see  General  Corp. 
Law,  §102.  Under  old  New  York 
statute,  see  Mickles  v.  Bochester  City 
Bank,  11  Paige  (N.  Y.)  118,  42  Am. 
Dec.  103;  Hill  v.  Nautilus  Ins.  Co.,  4 
Sandf.  Ch.  (N.  Y.)  577. 

&See  Bradshaw  v.  Bank  of  Little 
Book,  76  Ark.  501,  89  a  W.  316;  Corn 


v.  Skillern,  75  Ark.  148,  87  S.  W.  142; 
Tradesman  Pub.  Co.  v.  Knoxville  Car 
Wheel  Co.,  95  Tenn.  634,  31  L.  B.  A. 
593,  49  Am.  St.  Bep.  943,  32  S.  W. 
1097,  holding  corporation  to  be  in- 
solvent within  the  statute. 

In  Illinois,  simple .  contract  creditor 
may  sue  and  it  is  not  necessary  that 
his  debt  be  due.  J.  V.  Northam  v. 
Atherton,  67  111.  App.  230. 

Issuance  of  process  to  other  coun- 
ties to  bring  in  stockholders,  see  Sugg 
v.  Farmers'  Mut.  Ins.  Ass'n,  —  Tenn. 
Ch.  App.  — ,  63  S.  W.  226. 

80  See  §§5550-5556,  supra. 

*l  Gallagher  v.  Asphalt  Co.  of  Amer- 
ica, 65  N.  J.  Eq.  258,  55  Atl.  259. 

3*0'Grady  v.  United  States  Inde- 
pendent Tel.  Co.  (N.  J.  Eq.),  71  Atl. 
1040. 
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insolvent  corporation  permits,  it  seems,  a  suit  by  a  simple  contract 
creditor.8* 

In  such  an  action  stockholders  are  proper  defendants,84  and  are 
sometimes  held  necessary  parties.85 

The  right  of  a  creditor  to  sue  to  wind  up  the  affairs  of  an  insol- 
vent corporation  which  has  ceased  to  be  a  going  concern  is  not  pre- 
cluded by  the  fact  that  he  is  also  a  stockholder  or  that  a  receiver  has 
been  appointed.86  Creditors  may  join  as  plaintiffs  in  suing  for  a 
dissolution  of  a  corporation  and  payment  of  their  claims  notwith- 
standing only  part  of  them  are  stockholders  in  the  company.87 

The  statutory  right  of  a  creditor  to  sue  'to  dissolve  is  sometimes 
coupled  with  authority  to  sue  stockholders  to  recover  against  them 
individually  for  the  debts  of  the  corporation.88 

Where  a  statute  authorizes  any  creditor  or  stockholder  to  petition 
for  the  dissolution  of  an  insolvent  corporation,  the  costs  of  such  an 
application,  where  of  an  amicable  character  and  unopposed,  should 
be  apportioned  not  only  among  the  petitioners  but  also  should  be 
shared  by  the  other  creditors  and  stockholders  in  proportion  to  the 
benefits  received ;  but  if  the  proceedings  are  resisted  by  other  cred- 
itors or  stockholders  a  different  rule  applies.8*  Where  a  creditor  is 
authorized  by  statute  to  sue  to  wind  up  an  insolvent  corporation, 
and  one  creditor  sues  alone,  the  action  is  for  the  benefit  of  all  the 
creditors  so  that  the  attorney  fees  should  be  borne  by  all  from  the 
amounts  coming  to  them.40 


VII.     EFFECT  OF  DISSOLUTION 

§  5664.  Where  not  provided  for  by  statute.  When  a  corporation 
is  dissolved  by  an  abso7ute  repeal  of  its  charter  under  a  reservation 
of  the  power  to  repeal  the  same,  by  expiration  of  the  time  limited  in 
its  charter,  by  a  surrender  of  its  charter  accepted  or  authorized  by 


38  McGraw  v.  Mott,  179  Fed.  646. 

84  Sugg  v.  Farmers'  Mut.  Ins. 
Ass'n,  —  Tenn.  Ch.  App.  — ,  63  S. 
W.  226. 

85  Stiles  v.  Laurel  Fork  Oil  &  Coal 
Co.,  47  W.  Va.  838,  35  8.  E.  986. 

86Michelson  v.  Pierce,  107  Wis.  85, 
82  N.  W.  707,  where  officers  were 
alleged  to  have  been  guilty  of  gross 
mismanagement. 

87  Mount  Nebo  Anthracite  Coal  Co. 
v.  Martin,  86  Ark.  608,  111  8.  W. 
1002,  112  a  W.  882. 


88  People  v.  District  Court  of  City 
&  County  of  Denver,  33  Colo.  293,  80 
Pac.  908;  Hunt  v.  Le  Grand  Roller 
Skating  Rink  Co.,  143  111.  118,  32  N. 
E.  525;  Ailing  v.  Wenzel,  133  HI. 
264,  24  N.  E.  551. 

89  Valley  Oil  Co.  v.  Ready,  131  Ark. 
531,  199  S.  W.  915. 

40  Bradshaw  v.  Bank  of  Little  Rock, 
76  Ark.  501,  89  8.  W.  316. 
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the  legislature,  by  a  valid  judgment  forfeiting  its  charter,  or  in  any 
other  legal  mode,  it  no  longer  exists  for  any  purpose,  unless  there  is 
some  statutory  provision  continuing  its  existence,  and  therefore,  as 
will  be  shown  more  specifically  in  the  following  sections,  it  no  longer 
has  any  capacity  or  power  either  to  enter  into  contracts,  or  to  take, 
hold  or  convey  property,  or  to  sue  or  be  sued,  or  to  exercise  any 
other  franchise  or  power  conferred  upon  it  by  its  charter.  Like  a 
dead  natural  person,  it  has  ceased  to  have  any  existence.41  After 
dissolution  a  corporation  can  exercise  no  powers  except  such  as  are 
conferred  by  the  governing  statute  for  the  purpose  of  winding  up 
its  affairs.  The  effect  o$  a  dissolution,  independently  of  statute,  is 
not  different  whether  the  dissolution  is  accomplished  ipso  facto  by 
the  occurrence  or  omission  of  an  act,  or  by  a  judicial  decree.4* 

A  decree  of  dissolution  of  a  church  by  the  ecclesiastical  governing 
body  to  which  it  was  subject  extends  only  to  the  spiritual  side  of  the 
church,  since  such  governing  body  has  no  power  to  dissolve  the  cor- 
poration, considered  as  a  legal  entity.4* 

• 

§  5665.  Statutory  provisions.  This  rule  that  a  corporation  dies 
upon  its  dissolution  and  cannot  thereafter  sue  or  be  sued ;  take,  hold 
or  convey  property ;  exercise  any  other  franchise  or  power  conferred 


41  United  States.  Greenwood  v. 
Union  Freight  R.  Co.,  105  U.  8.  13,  26 
L.  Ed.  961. 

Alabama.  Saltmarsh  v.  Planters' 
&  Merchants'  Bank  of  Mobile,  17  Ala. 
761. 

Iowa.  State  v.  Fidelity  Loan  & 
Trust  Co.,  113  Iowa  439,  85  N.  W. 
638. 

Kansas.  MaeBae  v.  Kansas  City 
Piano  Co.,  69  Kan.  457,  77  Pac.  94. 

Massachusetts.  Thornton  v.  Mar- 
ginal Freight  By.  Co.,  123  Mass.  32. 

Mississippi  Bank  of  Mississippi  v. 
Wrenn,  3  Smedes  $  M.  791. 

Missouri.  Bradley  v.  Beppell,  133 
Mo.  545,  54  Am.  St.  Bep.  685,  34  S.  W. 
841. 

New  York.  People  v.  O'Brien,  45 
Hun  519,  rev'd  111  N.  Y.  1,  7  Am. 
St.  Bep.  684,  18  N.  E.  692. 

Ohio.  Miami  Exporting  Co.  v. 
Gano,  13  Ohio  269. 


Tennessee.  White  v.  Campbell,  5 
Humph.  38. 

See  the  quotation  from  the  opinion 
of  Mr.  Justice  Miller,  in  Greenwood 
v.  Union  Freight  B.  Co.,  105  U.  8.  13, 
26  L.  Ed.  961,  in  §  5572,  infra. 

In  Illinois,  however,  it  is  a  part  of 
the  settled  public  policy  of  the  state 
that  on  dissolution,  no  matter  how 
effected,  the  corporation  shall  never- 
theless be  regarded  as  still  existing 
for  the  purpose  of  winding  up  its  af- 
fairs. Commercial  Loan  &  Trust  Co. 
v.  Mailers,  242  111.  50,  134  Am.  St. 
Bep.  306,  17  Ann.  Cas.  224,  89  N.  E. 
661;  Life  Ass'n  of  America  v.  Fossett, 
102  HI.  315. 

4*  Brandon  v.  Umpqua  Lumber  & 
Timber  Co.,  166  Cal.  322,  136  Pac.  62. 

*•  Westminster  Presbyterian  Church 
of  West  Twenty-Third  Street  v.  Trus- 
tees of  Presbytery  of  New  York,  211 
N.  Y.  214,  105  N.  E.  199. 
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upon  it  by  its  charter,  etc.,4*  is  changed  by  statute  in  most  states  by 
provisions  continuing  the  existence  of  the  corporation  for  a  certain 
period  or  indefinitely  for  the  purpose  of  winding  up  or  dosing  its 
affairs,  or  other  like  statutes.45 

§5666.  Time  when  dissolution  by  decree  of  court  takes  effect. 

When  proceedings  are  instituted  against  a  corporation  to  forfeit 
its  charter  and  dissolve  it,  either  by  the  attorney  general  on  behalf 
of  the  state,  or  by  a  stockholder  under  a  statute,  there  is  no  dissolu- 
tion until  judgment  of  forfeiture.  And  if  a  judgment  of  forfeiture 
is  rendered,  but  an  appeal  is  taken  or  writ  of  error  sued  out  by  the 
corporation,  there  is  no  dissolution  before  affirmance  of  the  judg- 
ment. It  has,  therefore,  been  held  that,  although  a  corporation  can- 
not, after  its  dissolution,  enter  into  a  contract  or  be  sued  nor  a  judg- 
ment be  rendered  against  it,46  a  bond  executed  by  a  corporation  on 
appeal  from  a  judgment  forfeiting  its  charter  is  valid,  although  the 
judgment  is  affirmed;47  and  that  a  judgment  rendered  against  a 
corporation  pending  an  appeal  from  a  judgment  forfeiting  its  charter 
is  valid,  although  the  judgment  of  forfeiture  is  affirmed.48 

§5567.  Extraterritorial  effect  of  dissolution.  It  has  been  said 
that  a  corporation  dissolved  in  the  state  where  it  was  created  becomes 
a  dissolved  corporation  everywhere.4*  But  if  an  order  limits  the  time 
for  creditors  to  present  their  claims,  and  thereafter  the  final  decree 
of  distribution  bars  the  claim  of  a  creditor  because  not  presented  in 
such  time,  but  he  was  a  nonresident  and  not  personally  served,  it 
does  not  affect  the  right  of  the  creditor  to  sue  the  corporation  on  his 
claim  in  another  state.00  So,  if  a  corporation  still  has  a  qualified 
existence,  after  its  dissolution,  in  the  state  where  it  was  created,  for 
the  purpose  of  winding  up  its  affairs,  then  the  dissolution  does  not 
prevent  an  action  commenced  in  another  state  prior  to  the  dissolu- 
tion from  proceeding  to  judgment.01    And  even  though  a  corpora- 


44  See  §5564,  supra. 

46  See  H  5628-5638,  infra. 

46  See  §  5601    et  seq.,  infra. 

47  Texas  Trunk  By.  Co.  v.  Jackson, 
85  Tex.  605,  22  8.  W.  1030. 

46  Giles  v.  Stanton,  86  Tex.  620,  26 
S.  W.  615. 

4*  Marion  Phosphate  Co.  v.  Perry, 
74  Fed.  425,  429,  33  L.  B.  A.  252. 

A  judgment  of  an  Illinois  court 
against  a  corporation  will  have  no  ex- 
traterritorial effect  after  the  corpora- 


tion has  been  dissolved  by  final  judg- 
ment of  the  court  in  its  own  state,  all 
appearance  by  the  corporate  repre- 
sentatives in  the  action  in  Illinois 
having  been  withdrawn.  People  v. 
Mercantile  Credit  Guarantee  Co.,  65 
N.  Y.  App.  Div.  306,  72  N.  Y.  Supp. 
858. 

60  Metropolitan  Bubber  Co.  v.  Place, 
147  Fed.  90. 

61  Hunt  v.  Columbian  Ins.  Co.,  55 
Me.  290,  92  Am.  Dec.  592.  ' 


9175 


§  5567]  Pmvatb  Corporations  [Ch.  64 

■ 

tion  is  civilly  dead  in  the  state  where  it  was  created,  because  of  its 
dissolution  in  that  state,  it  seems  that  it  may  be  deemed  alive  in  a 
sister  state  and  within  a  statute  of  such  sister  state  continuing  the 
corporate  existence  of  corporations  after  dissolution,  for  the  purpose 
of  winding  up,  "so  far  as  to  save  the  remedies  of  its  own  citizens 
against  property  within  its  own  jurisdiction."68  Where  a  Con- 
necticut court  of  competent  jurisdiction  entered  judgment  dissolving 
a  corporation  of  that  state  and  appointing  a  receiver,  it  was  held 
that  the  status  of  the  corporation  in  the  state  of  New  York  was  not 
affected  thereby,  nor  were  the  remedies  of  New  York  creditors 
abridged  until  action  was  taken  in  New  York  to  enforce  the  judgment 
of  dissolution.58 

§  5568.  Effect  on  tenure  of  office  and  powers  of  corporate  officers. 

Officers  of  a  corporation  cease  to  occupy  that  relation,  at  least  so  far 
as  their  powers  are  concerned,  upon  the  dissolution  of  the  corpora* 
tion,  except  in  so  far  as  they  may  become  trustees  for  the  purpose  of 
winding  up  as  provided  for  by  statute  in  some  of  the  states,04  and 
except  in  so  far  as  it  may  be  necessary  for  them  to  act  where  the 
existence  of  the  corporation  is  continued  by  statute  for  the  purpose 
of  winding  up.M  It  follows  that,  after  dissolution,  one  who  was  an 
officer,  but  who  is  not  a  liquidating  trustee,  may  purchase  claims 
against  the  corporation  and  participate  as  a  creditor  in  the  distribu- 
tion of  the  fund.06 

§5569.  As  defense  to  surety  in  action  on  corporate  bond.     A 

surety  on  the  bond  of  a  corporation  cannot  set  up  its  dissolution  as  a 
defense  to  liability  on  the  bond  where  the  statute  governing  the 
dissolution  expressly  states  that  it  "shall  not  operate  to  impair  or 
delay  the  right  of  any  other  person,  firm  or  corporation"  other  than 
the  corporation  dissolved.87 

§  5570.  Effect  as  dispensing  with  necessity  for  reports  or  payment 
of  franchise  tax.  Dissolution  releves  corporation  from  the  neces- 
sity of  making  reports  required  by  statute.68     So  dissolution,  or 

M  Rodgers  v.  Adriatic  Fire  Ins.  Co.,  66  Stanton  v.  Gilpin,  38  Wash.  191, 

148  N.  Y.  34,  42  N.  E.  515.  80  Pac.  290. 

63  Hammond  v.  National  Life  Ass  'n,  67  Dowd    v.    American   Surety    Co., 

58  N.  Y.  App.  Div.  453,  69  N.  Y.  Supp.  69  Ore.  418,  139  Pac.  112. 

585.  68  See  §  2896,  supra. 

M  See  §§  5639-5651,  infra.  Where  a  bank  voluntarily  dissolves, 

66  See  IS  5628-5638,  infra.  as  provided  for  by  a  statute  relating 
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pending  proceedings  for  dissolution,  prevent  the  subsequent  assess- 
ment of  a  franchise  tax  for  the  ensuing  year.69 

§  5571.  Effect  on  good  will  If  a  corporation  is  dissolved,  it  ceases 
to  be  a  going  concern  and  thereafter  its  good  will  is  of  no  value.69 
"The  act  of  liquidation  destroys  the  value  of  such  good  will,  as  a 
value  separate  and  apart  from  the  value  of  the  tangible  assets. ' ' 61 

§  5572.  Effect  on  right  to  continue  business  as  a  going  concern. 
It  is  hardly  necessary  to  state  that  a  corporation  which  has  been 
dissolved  cannot  continue  business  as  a  going  concern.88  This  is  so, 
even  though  a  statute  continues  its  existence  for  a  definite  or  in- 
definite time  to  wind  up  the  business.68  Thus,  a  banking  corporation, 
after  expiration  or  annulment  of  its  charter,  cannot  discount  or  pur- 
chase a  bill  of  exchange  as  a  business  transaction,64  or  make  new 
loans  or  issue  new  notes  designed  to  circulate  as  money.65  However, 
the  taking  of  a  new  note  by  a  corporation  after  dissolution  as  collateral 
security  for  a  pre-existing  debt  or  as  part  payment  thereof  is  not 
engaging  in  new  business.66 


to  banks,  it  need  not  thereafter  make 
reports  to  the  bank  commissioner. 
Wilson  v.  First  State  Bank  of  Jet- 
more,  77  Kan.  589,  95  Pac.  404. 

W  Johnson  v.  Monson  Consol.  Slate 
Co.,  108  Me.  296,  80  Atl.  750;  Johnson 
v.  Johnson  Bros.,  108  Me.  272,  Ann. 
Cas.  1913  A  1303,  80  Atl.  741. 

60  Bossing  v.  State  Bank  of  Bode, 
—  Iowa  -— ,  165  N.  W.  254. 

61  Green  v.  Bennett,  —  Tex.  Civ. 
App.  — ,  110  S.  W.  108. 

62 ' '  One  obvious  effect  of  the  repeal 
of  a  statute  is  that  it  no  longer  exists. 
Its  life  is  at  an  end.  Whatever  force 
the  law  may.  give  to  transactions  into 
which  the  corporation  entered  and 
which  were  authorized  by  the  charter 
while  in  force,  it  can  originate  no  new 
transactions  dependent  on  the  power 
conferred  by  the  charter.  If  the  cor- 
poration be  a  bank,  with  power  to 
lend  money  and  to  issue  circulating 
notes,  it  can  make  no  new  loan  nor 
issue  any  new  notes  designed  to  cir- 


culate as  money.  If  the  essence  of 
the  grant  of  the  charter  be  to  operate 
a  railroad,  and  to  use  the  streets  of 
the  city  for  that  purpose,  it  can  no 
longer  so  use  the  streets  of  the  city, 
and  no  longer  exercise  the  franchise 
of  running  a  railroad  in  the  city.  In 
short,  whatever  power  is  dependent 
solely  upon  the  grant  of  the  charter, 
and  which  could  not  be  exercised  by 
unincorporated  private  persons  under 
the  general  laws  of  the  state,  is  abro- 
gated by  repeal  of  the  law  which 
granted  these  special  rights."  Green- 
wood v.  Union  Freight  R.  Co.,  105  U. 
S.  13,  26  L.  Ed.  961. 

68  See  §5628  et  seq.,  infra. 

64Saltmarsh  v.  Planters'  &  Mer- 
chants' Bank,  14  Ala.  668. 

66  Mr.  Justice  Miller,  in  Greenwood 
v.  Union  Freight  R.  Co.,  105  U.  8. 
13,  26  L.  Ed.  961. 

66  Saunders  v.  Bank  of  Mecklen- 
burg, 112  Va.  443,  Ann.  Cas.  1913  B 
482,  71  S.  E.  714. 
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§  5673.  Effect  as  destroying  right  to  exercise  franchisee — General 
ride.  The  dissolution  of  a  corporation  not  only  terminates  its  fran- 
chise to  be  a  corporation,  but  it  also  prevents  it  from  further  exer- 
cising any  other  franchise  which  has  been  conferred  upon  it  by  the 
legislature.67  "  Whatever  power  is  dependent  solely  upon  the  grant 
of  the  charter,  and  which  could  not  be  exercised  by  unincorporated 
private  persons  under  the  general  laws  of  the  state"  cannot  be  exer- 
cised after  the  dissolution  of  a  corporation.6*  For  example,  a  cor- 
poration authorized  by  its  charter  to  operate  a  railroad  cannot  oper- 
ate the  same  after  its  charter  has  expired,  or  been  repealed,  or 
forfeited  in  judicial  proceedings  by  the  state.69  So  a  corporation 
owning  a  mill  privilege,  on  which  it  has  erected  and  maintained  a 
dam,  cannot  exercise  its  franchises  after  a  judgment  of  ouster  in 
quo  warranto  proceedings.70  In  a  Kansas  case,  where  a  bridge  com- 
pany had  constructed  a  bridge  over  a  river  under  a  charter  author- 
izing it  to  take  tolls,  and  the  bridge  was  used  as  a  thoroughfare 
uninterruptedly  and  without  molestation,  except  that  tolls  were  col- 
lected, the  corporation  having  no  property  in  the  approaches  to  the 
bridge,  or  in  the  land  on  which  it  was  built,  the  bridge  being  a  mere 
extension  of  the  highway  over  the  river,  it  was  held  that,  when  the 
charter  of  the  corporation  expired  by  limitation,  its  franchise  to  take 
tolls  terminated,  and  a  right  to  the  free  use  of  the  bridge  vested  in 
the  public.71  So  in  Missouri,  where,  on  the  expiration  of  a  charter 
of  a  toll  road  company,  it  had  merely  a  right  of  way  without  any 
title,  it  was  held  that  the  right  to  use  the  road  free  of  toll  vested  in 
the  public  and  hence  the  company  could  not  convey  any  valuable 
right  to  another  corporation  to  continue  the  business,  there  being  no 
street  or  road  franchises.7*  Where  the  franchises  of  a  corporation, 
however,  as  of  a  turnpike  company,  for  example,  have  been  trans- 

67  Greenwood  v.  Union  Freight  R.  71  State  v.  Lawrence  Bridge  Co.,  22 
Co.,  105  U.  8. 13,  26  L.  Ed.  961;  People      Kan.  438. 

v.  O'Brien,  45  Hun  (N.  Y.)  519,  rev M  TO  State   v.   Scott    County   Macada- 

111  N.  Y.  1,  7  Am.  St.  Bep.  684,  18  mized  Road  Co.,  207  Mo.  54,  13  Ann. 

N.  E.  692.  Cas.  656,  105  S.  W.  752. . 

68  Greenwood  v.  Union  Freight  B.  Where  the  charter  of  a  toll  road 
Co.,  105  U.  S.  13,  19,  26  L.  Ed.  961.  company  expired,  the  road  vested  in 

69  Greenwood  v.  Union  Freight  B.  the  public,  and  a  grantee  obtained  no 
Co.,  105  U.  S.  13,  26  L.  Ed.  961;  Peo-  right  to  collect  tolls  by  a  subsequent 
pie  v.  O'Brien,  45  Hun  (N.  Y.)  519,  conveyance  of  the  corporate  rights 
rev'd  111  N.  Y.  1,  2  L.  B.  A.  255,  7  and  franchises.  State  v.  Louisiana, 
Am.  St.  Bep.  684,  18  N.  E.  692.  B.  G.  &  A.  Gravel  Boad  Co.,  116  Mo. 

70  Campbell   v.    Talbot,    132    Mass.  A  pp.  175,  92  S.  W.  153. 
174. 
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ferred  to  an  individual,  tinder  legislative  authority,  before  dissolu- 
tion of  the  corporation,  the  fact  that  the  corporation  has  ceased  to 
exist  is  immaterial,  in  an  action  by  the  transferee,  as  the  real  party 
in  interest,  for  violation  of  the  rights  acquired  under  the  transfer.71 

§  5574.  —  Street  franchises.  However,  the  termination  of  the  cor- 
porate existence  of  a  company,  whether  by  legislative  action  or  judi- 
cial decree,  does  not  impair  franchise  rights  in  public  streets  which 
are  property  and  belong  to  the  creditors  and  stockholders  of  the 
dissolved  corporation,  upon  a  distribution  of  its  assets.74  But  it  is 
held  that  a  statute  providing  that  if  railroad  companies  do  not  finish 
the  construction  of  their  road  within  a  specified  time  their  "cor- 
porate existence  and  powers  shall  cease"  includes  a  forfeiture  not 
only  of  the  franchise  to  be  a  corporation  but  also  of  the  franchise  to 
maintain  the  road  and  the  municipal  franchise  to  use  the  streets.76 

§  5575.  Effect  on  power  to  contract — General  rule.  After  it  is  dis- 
solved, a  corporation  cannot  make  a  contract.76  Thus  it  has  been 
held  that  a  note  executed  to  a  corporation  after  its  dissolution  is 
absolutely  void  for  want  of  a  payee.77  A  corporation,  however,  may 
contract  after  commencement  of  proceedings  to  forfeit  its  charter, 
but  before  a  forfeiture  is  finally  declared.  Thus  it  may  execute  a 
bond  in  order  to  appeal  from,  or  sue  out  a  writ  of  error  to,  a  judgment 
forfeiting  its  charter,  and  the  bond  will  be  valid  although  the  judg- 
ment is  affirmed,  for  until  the  affirmance  there  is  no  dissolution.78 


§  5576.  —  Offer  before  and  acceptance  after  dissolution.  If  a  cor- 
poration should  be  dissolved  after  an  offer  has  been  made  by  it  to 
enter  into  a  contract  and  before  its  acceptance,  the  offer  would  un- 
doubtedly lapse  and  would  be  no  longer  open  for  acceptance,  just 
as  an  offer  lapses  upon  the  death  or  insanity  of  a  natural  person  by 


73  Clow  v.  Van  Loan,  6  Thomp.  & 
C.   (N.  Y.)  458. 

74Fredonia  v.  Fredonia  Natural  Qas 
Light  Co.,  84  N.  Y.  Misc.  150,  145  N. 
Y.  Supp.  820. 

7ft  New  York  v.  Bryan,  196  N.  Y. 
158,  89  N.  E.  467,  rev'g  130  N.  Y. 
App.  Div.  658,  115  N.  Y.  Supp.  551. 

76Saltmarsh  v.  Planters'  &  Mer- 
chants' Bank,  14  Ala.  668;  MacBae  v. 
Kansas  City  Piano  Co.,  69  Kan.  457, 


77  Pac.  94;  State  v.  Louisiana,  B.  G. 
&  A.  Gravel  Boad  Co.,  116  Mo.  App. 
175,  92  S.  W.  153;  White  v.  Campbell, 
5  Humph.  (Tenn.)  38. 

77  White  v.  Campbell,  5  Humph. 
(Tenn.)  38. 

78  Texas  Trunk  By.  Co.  v.  Jackson, 
85  Tex.  605,  22  S.  W.  1030.  And  see 
Giles  v.  Stanton,  86  Tex.  620,  26  S.  W. 
615.     See   also   §5612,   infra. 
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whom  it  is  made,79  or  upon  the  dissolution  of  a  partnership  by  which 
it  is  made,  to  the  knowledge  of  the  other  party.00 

§  5577,  Effect  as  extinguishing  debts  owing  by  or  to  corporation. 

The  common-law  rule  was  that,  on  the  dissolution  of  a  corporation, 
all  the  debts  due  either  by  or  to  the  corporate  body  were  extinguished, 
and  this  rule  has  been  recognized  in  some  of  the  cases  in  this  country.01 
For  example,  in  a  Delaware  case  it  was  held  that,  on  the  dissolution 
of  a  corporation  by  the  expiration  of  its  charter,  all  the  debts  due  to 
it  were  extinguished,  and  that  it  was  not  in  the  power  of  the  legis- 
lature to  revive  the  same  by  renewing  its  charter.08  In  most  juris- 
dictions, however,  if  not  in  all,  this  doctrine  no  longer  obtains.  In 
many  states  it  has  been  changed  by  statute,08  and,  even  in  the  absence 
of  statutory  provision,  the  rule  now  is,  in  the  case  of  private  busi- 
ness corporations,  that,  while  debts  due  to  or  by  a  corporation  can- 
not be  enforced  at  law  after  its  dissolution,  for  want  of  a  person  to 
sue  or  be  sued,  unless  it  is  otherwise  provided  by  statute,  they  are  not 
extinguished  in  equity;  and  that  a  court  of  equity,  where  no  other 
remedy  is  provided  by  statute,  will,  by  the  appointment  of  a  receiver, 
collect  all  debts  which  were  due  to  the  corporation  at  the  time  of  its 
dissolution,  or  afterwards  maturing,  as  a  part  of  its  assets,  and  apply 
its  assets  in  payment  of  debts  due  by  it  In  short,  the  rule  now  is 
that  dissolution  does  not  extinguish  debts  due  the  dissolved  corpora- 


79  Pratt  v.  Trustees  of  Baptist  Soe. 
of  Elgin,  93  111.  475,  34  Am.  Rep. 
187;  Mactier's  Adm'r  v.  Frith,  6 
Wend.  (N.  Y.)  103,  21  Am.  Dec.  262; 
Wallace  v.  Townsend,  43  Ohio  St.  537, 
54  Am.  Rep.  829,  3  N.  £.  601;  Holf  en- 
stein  's  Estate,  77  Pa.  St.  328,  18  Am. 
Rep.  449. 

SOGoodspeed  v.  Wiard  Plow  Co., 
45  Mich.  322,  7  N.  W.  902. 

*l  Delaware.  Commercial  Bank  v. 
Lock  wood's  Adm'r,  2  Har.  8. 

Georgia.  Robinson  v.  Lane,  19  Ga. 
337;  Moultrie  v.  Smiley,  16  Ga.  289; 
Thornton  v.  Lane,  11  Ga.  459;  High- 
tower  v.  Thornton,  8  Ga.  486,  52  Am. 
Dec.  412. 

Indiana.  Conwell  v.  Pattison,  28 
Ind.  509. 

Kansas.  MacRae  v.  Kansas  City 
Piano  Co.,  69  Kan.  457,  77  Pac.  94. 


Mississippi.  Bank  of  Mississippi  v. 
Duncan,  56  Miss.  166;  Town  of  Port 
Gibson  v.  Moore,  13  Smedes  &  M.  157; 
Commercial  Bank  of  Natchez  v. 
Chambers,  8  Smedes  &  M.  9. 

North  Carolina.  Exchange  Bank  of 
Columbia  v.  Tiddy,  67  N.  C.  169;  Pox 
v.  Horah,  1  Ired.  Eq.  358,  36  Am. 
Dec.  48;  Malloy  v.  Mallett,  6  Jones 
Eq.  345. 

Tennessee.  White  v.  Campbell,  5 
Humph.  38. 

Virginia.  Rider  v.  Nelson  &  Albe- 
marle Union  Factory,  7  Leigh  156,  30 
Am.  Dec.  495. 

•*  Commercial  Bank  v.  Lockwood's 
Adm'r,  2  Har.  (Del.)  8. 

S8That  the  legislature  has  the 
power  to  abolish  the  common-law  rule, 
see  Robinson  v.  Lane,  19  Ga.  337; 
Commercial  Bank  of  Natchez  v.  Cham- 
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tion  or  debts  owing  by  it.84  So  debts  owing  by  a  corporation  are  not 
extinguished  by  dissolution  even  though  the  corporation  was  created 
for  a  public  purpose.85  However,  creditors  of  a  dissolved  corpora- 
tion which  was  the  maker  of  a  note  held  by  them  and  indorsed  by 
corporate  officers  cannot  be  restrained  by  such  officers  from  obtaining 
a  judgment  against  them  as  indorsers  on  the  theory  that  the  cor- 
porate assets  are  primarily  liable,  where  it  will  take  a  long  time  to 
wind  up  the  corporation.86 

Dissolution  does  not  relieve  a  corporation  from  liability  on  an 
indemnity  bond  although  the  amount  of  the  liability  was  not  fixed 
at  the  time  of  dissolution ;  and  the  corporation  may  be  sued  even  after 
all  its  assets  have  been  distributed,  where  the  statute  provides  that 
on  dissolution  corporations  "may  nevertheless  continue  to  act  for 
the  purpose  of  winding  up  their  affairs." 87 


ben,  8  Smedes  &  M.  (Miss.)  9.  But 
see  Commercial  Bank  v.  Lockwood's 
Adm'r,  2  Har.  (Del.)  8. 

•4  United  States.  Bacon  v.  Robert- 
son, 18  How.  480,  15  L.  Ed.  406;  Cur- 
ran  v.  State,  15  How.  304,  310,  14  L. 
Ed.  705;  Momma  v.  Potomac  Co.,  8 
Pet.  281,  8  L.  Ed.  945;  Lothrop  v. 
Stedman,  13  Blatchf.  134,  Fed.  Cas. 
No.  8.519. 

Arkansas.  Arlington  Hotel  Co.  v. 
Sector,  124  Ark.  90,  186  S.  W.  622. 

Connecticut.  Sullivan  County  R. 
Co.  v.  Connecticut  River  Lumber  Co., 
76  Conn.  464,  57  Atl.  287;  National 
Pahquioque  Bank  v.  First  Nat.  Bank 
of  Bethel,  36  Conn.  325,  4  Am.  Rep. 
80. 

Florida.  Howe  v.  Robinson,  20  Fla. 
352. 

Georgia.  Hargrove*  v.  Chambers, 
30  Oa.  580. 

Illinois.  City  Ins.  Co.  of  Provi- 
dence v.  Commercial  Bank  of  Bristol, 
68  HI.  348;  Leach  v.  Thomas,  27  HI. 
457. 

Louisiana.  In  re  New  Orleans 
Auxiliary  Sanitary  Ass'n,  105  La.  172, 
83  Am.  St.  Rep.  230,  29  So.  337. 

Missouri  McCoy  v.  Farmer,  65  Mo. 
244. 


New  Jersey.  MeCarter  v.  Ketcham, 
72  N.  J.  L.  247,  62  Atl.  693. 

New  York.  Shayne  v.  Evening  Post 
Pub.  Co.,  168  N.  Y.  70,  55  L.  R.  A.  777, 
85  Am.  St.  Rep.  654,  61  N.  E.  115; 
People  v.  National  Trust  Co.,  82  N.  Y. 
283;  Heath  v.  Barmore,  50  N.  Y.  302; 
Owen  v.  Smith,  31  Barb.  641. 

Ohio.  Tiffin  Class  Co.  v.  Stoehr,  54 
Ohio  St.  157,  43  N.  E.  279. 

South  Dakota,  Geddis  v.  North- 
western Trust  Co.  of  Omaha,  Ne- 
braska, 23  S.  D.  531,  122  N.  W.  587. 

Tennessee,  dtate  v.  Bank  of  Ten- 
nessee, 5  Baxt.  101. 

Texas.  Panhandle  Nat.  Bank  v. 
Emery,  78  Tex.  498,  15  S.  W.  23. 

Wisconsin,  Huber  v.  Martin,  127 
Wis.  412,  3  L.  R.  A.  (N.  S.)  653,  115 
Am.  St.  Rep.  1023,  7  Ann.  Cas.  400, 
105  N.  W.  1031. 

W  In  re  New  Orleans  Auxiliary 
Sanitary  Ass'n,  105  La.  172,  83  Am. 
St.  Rep.  230,  29  So.  337. 

86  Trustees  of  Sea  Isle  City  Realty 
Co.  v.  First  Nat.  Bank  of  Ocean  City, 
87  N.  J.  Eq.  84,  99  Atl.  929. 

•7  Wisconsin  &  Arkansas  Lumber 
Co.  v.  Cable,  159  Iowa  81,  140  N.  W. 
211.    Compare,  however,  §  5585,  infra* 
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§5678.  Effect  of  dissolution  on  existing  contracts— In  general. 

This  question  is  the  cause  of  considerable  conflict  in  the  decisions,  and, 
in  addition,  many  of  the  decisions  are  so  ambiguous  that  it  is  diffi- 
cult to  understand  just  what  is  intended  to  be  decided.  It  is  held 
in  some  cases  that  where  there  has  been  no  breach  of  an  executory 
contract  up  to  the  date  of  an  involuntary  dissolution,  no  claim  for 
damages  for  breach  of  contract  can  be  allowed  against  the  company, 
after  dissolution,  for  any  subsequent  refusal  to  carry  out  the 
contract.88  The  better  rule,  however,  is  that  executory  contracts  are 
not  extinguished  by  the  dissolution.89  In  Alabama,  on  the  dissolu- 
tion of  a  water  company,  it  was  held  that  a  contract  between  the 
company  and  a  city  to  furnish  water  to  the  latter  was  not  abro- 
gated, and  that  "the  city  has  a  right  to  insist  upon  a  continuance  of 
the  water  supply  *  *  *  pending  the  winding  up  of  the  affairs 
of  the  defunct  corporation  or  for  any  necessary  period  short 
thereof."80 

In  some  jurisdictions,  statutes  have  been  enacted  authorizing  the 
transfer  of  choses  in  action  by  a  corporation  on  the  expiration  of  its 
charter.    Under  such  a  statute,  an  assignment  by  a  corporation  of  a 


W  People  v.  Globe  Mut.  Life  Ins. 
Co.,  91  N.  Y.  174;  Griffith  v.  Black- 
water  Boom  &  Lumber  Co.,  55  W.  Va. 
604,  69  L.  B.  A.  124,  48  S.  E.  442. 

For  other  decisions  following  this 
rule  in  case  of  receiverships  generally, 
see  In  re  New  York  City  By.  Co.,  188 
Fed.  339  j  Tredegar  Co.  v.  Seaboard 
Air  Line  By.,  183  Fed.  289;  Malcolm- 
son  v.  Wappoo  Mills,  88  Fed.  680; 
Wells  v.  Hartford  Manilla  Co.,  76 
Conn.  27,  38,  55  Atl.  599.  See  also 
General  Elec.  Co.  of  New  York  v. 
Whitney,  74  Fed.  664. 

"The  effect  of  a  decree  of  dissolu- 
tion *  *  *  is  undoubtedly  to  de- 
termine the  outstanding  contracts  of 
a  company  *  *  *  as  does  the 
death  of  an  individual."  United 
States  v.  Poe,  120  Md.  89,  87  Atl.  933. 

W  Shields  v.  Ohio,  95  U.  S.  319, 
324,  24  L.  Ed.  357;  Schleider  v.  Diel- 
man,  44  La.  Ann.  462,  10  So.  934.  See 
also  Bank  Com'rs  v.  New  Hampshire 
Trust  Co.,  69  N.  H.  621,  44  Atl.  130. 

In  the  nature  of  things,  specific  per- 


formance cannot  be  compelled  by  the 
other  party,  but  he  is  entitled  to  dam- 
ages for  nonperformance,  and  such 
liability  on  the  part  of  the  corpora- 
tion may  be  enforced  in  equity 
against  the  property  of  the  corpora- 
tion. Though  a  statute  may  confer 
upon  a  corporation  the  power  to  dis- 
solve at  will,  the  right  to  do  so  does 
not  carry  with  it  the  power  to  impair 
the  obligation  of  its  contracts.  In 
case  of  dissolution,  the  other  party  to 
an  executory  contract  of  the  corpora- 
tion cannot  compel  specific  perform- 
ance, but  he  has  an  equitable  remedy 
for  the  recovery  of  damages.  Schlei- 
der v.  Dielman,  44  La.  Ann.  462,  10 
So.  934. 

In  New  Jersey  claim  for  damages 
for  breach  of  contract  by  dissolution 
is  chargeable  against  the  corporate 
assets.  Bijur  v.  Standard  Distilling 
&  Distributing  Co.,  74  N.  J.  Eq.  546, 
70  Atl.  934. 

WWeatherly  v.  Capital  City  Water 
Co.,  115  Ala.  156,  180,  22  So-  140. 
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note  given  for  the  price  of  land,  together  with  a  deed  thereto,  carries 
the  right  to  keep  up  and  make  good  a  tender  by  delivery  of  the 
deed.*1 

For  farther  discussion  of  this  subject,  including  decisions  relating 
to  receiverships  in  general,  independently  of  dissolution  proceedings, 
reference  should  be  made  to  standard  textbooks  on  the  law  of  re- 
ceivers,9* as  well  as  to  another  chapter  in  this  work.98 

§  6679,  —  Where  dissolution  is  voluntary.  In  some  cases  a  dis- 
tinction is  recognized  between  a  voluntary  and  an  involuntary  disso- 
lution, and  it  is  held  that  while  in  the  latter  case  a  contract  ceases  to 
be  binding  upon  the  dissolution,  yet  where  a  solvent  corporation  is 
voluntarily  dissolved  "by  its  own  act  it  cannot  relieve  itself  from  its 
contracts  but  its  assets  will  be  held  liable  for  breaches  thereof/'04 
A  fortiori,  if  a  corporation  is  voluntarily  dissolved  for  the  purpose 
of  evading  undesirable  contracts  and  not  because  of  necessity  there- 
for, the  corporation  is  estopped  to  set  up  such  dissolution  as  a 
defense  to  breach  of  such  contracts  on  its  part.96 

§  5580.  —  Where  contract  broken  prior  to  dissolution.  Where  a 
receiver  is  appointed,  after  a  voluntary  dissolution,  he  may,  under 
some  circumstances,  terminate  executory  contracts  existing  at  his 
appointment  without  increasing  the  liability  of  the  estate  by  reason 
of  a  further  nonperformance  of  the  contract ;  but  where  the  company 
has  broken  the  contract  prior  to  his  appointment,  it  is  well  settled 
that  the  injured  party  has  a  remedy  against  the  assets  in  the  hands 
of  the  receiver.98 

§  5681.  —  Where  contract  partly  executed  before  dissolution.    If 

the  contract  has  been  partly  executed  before  dissolution,  a  recovery 
is  allowable,  in  any  event,  for  a  reasonable  sum  for  services  rendered 
and  money  expended.97 


WBank  of  Salem  v.  Caldwell,  16 
Ind.  469. 
••See  1  Clark,  Receivers,  §§  505- 

528. 

W  Chapter  on  Beeeivera,  infra. 

M  Griffith  v.  Blackwater  Boom  & 
Lumber  Co.,  46  W.  Va.  56,  61,  33  S.  B. 
125. 

That  this  is  the  law  in  ease  of 
voluntary  dissolutions  is  assumed  in 


Bowe  v.  Minnesota  Milk  Co.,  44  Minn. 
460,  47  N.  W.  151. 

M  Standard  v.  Robert  H.  Beid  & 
Co.,  114  N.  Y.  App.  Div.  135,  99  N.  Y. 
Supp.  567. 

96  Fell  v.  Securities  Co.  of  North 
America  (Del.  Ch.),  97  Atl.  610. 

97  Griffith  v.  Blackwater  Boom  & 
Lumber  Co.,  46  W.  Va.  56,  65,  33  S.  B. 
125,  55  W.  Va.  604,  48  S.  E.  442. 
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§  5682.  —  Contracts  for  personal  services.  There  are  two  lines  of 
decisions  in  regard  to  contracts  for  personal  services.  In  New  York, 
in  case  of  dissolution,  no  recovery  can  be  had  for  breach  of  contract, 
at  least  if  the  dissolution  is  involuntary ; M  and  this  rule  has  been 
adopted  in  some  of  the  other  states."  This  New  York  rule  has  been 
applied  in  several  cases  to  salary  contracts  of  officers  and  employees.1 

On  the  other  hand,  the  contrary  is  held  in  New  Jersey.*  It  was 
there  held  that  the  dissolution  of  a  corporation  having  a  capital  stock, 
by  a  judgment  in  proceedings  to  forfeit  its  charter,  did  not  dis- 
charge a  contract  by  which  a  person  was  employed  by  the  corpora- 
tion for  a  term,  and  that  he  could  enforce  his  claim  for  damages  for 
the  term  of  his  contract  unexpired  at  the  time  of  the  forfeiture.8 

Of  course,  if  the  contract  has  been  broken  before  the  corporation 
is  dissolved,  the  liability  for  breach  of  contract  may  be  enforced  where 
the  statute  reserves  the  right  to  sue  corporations  after  their  disso- 
lution.4 


M  Where  a  general  agent  of  a  life 
insurance  company  was  engaged  by 
the  company  for  five  years  at  a  stipu- 
lated salary,  but,  before  the  expira- 
tion of  the  five  years,  the  company 
was  enjoined  from  doing  business,  and 
a  receiver  was  appointed,  in  proceed- 
ings instituted  by  the  state  superin- 
tendent of  the  insurance  department, 
and  prosecuted  by  the  attorney  gen- 
eral, the  contract  of  employment  was 
discharged  by  the  action  of  the  state, 
and  the  agent  had  no  claim  upon  the 
assets  of  the  company  in  the  receiv- 
er's hands  for  damages  for  alleged 
breach  of  the  contract.  People  v. 
Globe  Mut.  Life  Ins.  Co.,  91  N.  Y. 
174,  aff  'g  64  How.  Pr.  240. 

In  a  federal  case  in  New  York  the 
New  York  rule  was  followed.  Ely  v. 
Van  Kannel  Revolving  Door  Co.,  184 
Fed.  459. 

99  See  DuPont  v.  Standard  Arms 
Co.,  9  Del.  Ch.  315,  81  Atl.  1089. 

In  an  early  Virginia  case,  it  was 
held  that,  although  there  was  no  ex- 
press order  for  the  removal  of  a  per- 
son employed  as  professor  in  a  col- 
lege, yet,  where  the  college  was  dis- 
continued by  statute,  the  employment 


or  office,  together  with  the  salary  per- 
taining thereto,  also  ceased.  Bracken 
v.  William  &  Mary  College,  1  Call 
(Va.)  161. 

Construction  of  particular  contract 
as  to  duration,  see  Revere  v.  Boston 
Copper  Co.,  15  Pick.  (Mass.)  351. 

lSee  §2768,  supra,  and  also  Wil- 
liamson County  Banking  ft  Trust  Co. 
v.  Roberts-Buford  Dry  Goods  Co.,  118 
Tenn.  340,  9  L.  R.  A.  (N.  S.)  644,  12 
Ann.  Cas.  579,  101  S.  W.  421,  where 
authorities  are  reviewed  at  some 
length. 

Rule  applied  to  salaries  of  officers 
in  Lenoir  v.  Linville  Improvement 
Co.,  126  N.  C.  922,  51  L.  R.  A.  146, 
36  S.  E.  185.  But  compare  Com.  v. 
Eagle  Fire  Ins.  Co.,  14  Allen  (Mass.) 
344. 

v  Spader  v.  Mural  Decoration  Mfg. 
Co.,  47  N.  J.  Eq.  18,  20  Atl.  378. 

SRosenbaum  v.  United  States 
Credit  System  Co.,  61  N.  J.  L.  543,  40 
Atl.  591,  rev'g  60  N.  J.  L.  294,  37 
Atl.  595. 

4  Tiffin  Glass  Co.  v.  Stoehr,  54  Ohio 
St.  157,  43  N.  E.  279.  See  also  §  5580, 
supra. 
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§  5583.  —  Leant.  The  obligations  imposed  by  a  lease  to  a  cor- 
poration are  not  extinguished  by  its  dissolution,  unless  the  lease  so 
provides,8  and  the  obligation  to  pay  rent,  in  accordance  with  the 
terms  of  the  lease,  may  be  enforced  against  its  receiver.8  In  New 
Jersey,  however,  it  seems  to  be  held  that  where  the  receiver  surrenders 
the  leased  premises,  the  future  rent  reserved  by  the  lease  cannot  be 
recovered.7 

§  5584.  —  Guaranty  of  third  person.  It  has  been  held  that  where 
persons  interested  in  a  corporation  guaranteed  the  payment  of  cer- 
tain dividends,  there  was  no  liability  on  the  guaranty  after  the  cor- 
poration had  been  dissolved  at  the  suit  of  the  state.1  So  where  one 
corporation  guaranteed  the  certificates  of  another  company  as  long 
as  they  "shall  be  outstanding,"  the  guaranty  falls  on  the  dissolution 
of  the  latter  company;  and  this  is  so  although  the  guarantor  cor- 
poration aided  in  procuring  the  voluntary  dissolution  of  the  other 
corporation  where  its  condition  was  such  as  to  require  its  dissolu- 
tion and  the  guarantor  corporation  was  not  responsible  for  such 
condition  and  acted  in  good  faith  when  it  took  part  in  the  dissolution 
proceedings.8 

■  People  v.  National  Trust  Co.,  82      continue  until  final  judgment  is  en- 


.  283  (leading  ease).  See  also 
Chemical  Nat.  Bank  v.  Hartford  De- 
posit Co.,  161  U.  8.  1,  40  L.  Ed.  595; 
New  York,  P.  ft  O.  E.  Co.  v.  New 
York,  L.  E.  ft  W.  R.  Co.,  58  Fed.  268. 
And  see  1  Clark,  Receivers,  8  523. 

In  New  York,  in  explaining  thia 
rule  as  differing  from  the  rule  appli- 
cable to  other  executory  contracts,  it 
has  been  said  that  leases  "are  inch 
as  affect  property  rights  and  survive 
the  death  of  the  parties."  People  v. 
Globe  Mut.  Life  Ins.  Co.,  91  N.  Y. 
174,  181. 

A  lease  of  a  railroad  to  a  corpora- 
tion, to  run  for  a  term  of  years  and 
"as  long  as  it  shall  continue  to  exist 
as  a  corporation,  and  be  capable  of 
exercising  its  functions,"  means  that 
the  tenancy  is  to  end  only  when  there 
is  legal  disability  to  perform  its  con- 
tract, and  not  mere  financial  inability 
to  perform,  and,  therefore,  the  lease 
is  not  terminated  by  the  mere  appoint-  51 
inent  of  a  receiver  for  the  lessee,  to 
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tered,  in  an  action  by  the  attorney 
general  to  dissolve  it  for  insolvency. 
New  York  El.  R.  Co.  v.  Manhattan 
By.  Co.,  83  How.'Pr.  (N.  Y.)   14. 

'In  re  Hullings  Clothing  Co.,  238 
Fed.  58,  rev'g  on  other  grounds  230 
Fed.  681;  Kalkhoff  v.  Nelson,  00 
Minn.  284,  62  N.  W.  332;  People  v. 
National  Trust  Co.,  82  N.  Y.  283.  See 
also  McGraw  v.  Union  Trust  Co.,  135 
Mich.  609,  98  N.  W.  390. 

If  the  lessor  re-enters  and  relets,  he 
may  recover  the  toss  resulting  from 
the  subletting.  People  v.  St.  NWiolas 
Bank,  151  N.  Y.  592,  45  N.  E.  1129. 

'Klein  v.  Gavenesch  Co.,  64  N.  J. 
Eq.  50,  53  Atl.  196;  Stockton  v.  Me- 
chanics' ft  Laborers'  Sav.  Bank,  32 
N.  J.  Eq.  163. 

•  Lorillard  v.  Clyde,  142  N.  Y.  45R, 
24  L.  R.  A.  113,  37  N.  E.  489. 

•  Mason  v.  Standard  Distilling  & 
Distributing  Co.,  85  N.  Y.  App.  Div. 
520,  83  N.  Y.  Supp.  343. 
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§  5586.  —  Effect  of  contingent  claim*.  In  New  York,  it  is  held 
that  contingent  claims,  including  claims  which  are  contingent  when 
the  action  for  involuntary  dissolution  is  brought,  are  not  allowable  as 
against  other  creditors,  since  to  allow  such  claims  might  cause  a  delay 
of  many  years  and  distribution  on  such  a  basis,  in  many  cases,  would 
be  practically  impossible.10  In  New  York,  this  rule  has  been  applied 
by  holding  that  where  a  surety  company  is  dissolved  and  thereafter 
liability  accrues  on  a  bond  executed  by  the  company,  the  claim  can- 
not be  allowed  against  the  other  creditors  but  is  only  entitled  to 
share  in  the  surplus,  if  any,  after  payment  of  the  probable  debts  at 
the  date  of  dissolution.11  So  it  has  been  held  that  claims  under 
insurance  policies  against  a  company  which  has  been  dissolved  by 
the  state  "must  be  valued  and  determined,  and  their  status  fixed, 
as  of  the  date  of  the  commencement  of  the  action  for  dissolution, 
and  are  not  affected  by  the  death  of  the  insured  after  that  date  and 
before  the  distribution  of  assets. ' ' 1£  The  rule  has  also  been  applied 
to  the  assets  of  a  dissolved  trust  company.18  In  Iowa,  however,  it 
has  been  held  that  where  a  company  executed  a  contract  of  indemnity 
but  was  dissolved  before  liability  accrued  or  a  recovery  was  had, 
a  judgment  thereafter  recovered  was  a  binding  obligation  against 
the  corporate  assets.14 

This  question  is  also  incidentally  considered  in  another  sub- 
division.15 


§  5586.  Effect  on  stockholders— In  general.  Dissolution  termi- 
nates the  personal,  but  not  the  property,  rights  of  stockholders.16 
Stockholders  cannot  hold  corporate  meetings  after  dissolution,17  and 
the  relations  of  stockholders  in  an  expired  corporation  are  analogous 


10  People  v.  Metropolitan  Surety 
Co.,  205  N.  T.  135,  145  Ann.  Cas.  1913 
D  1180,  98  N.  E.  412,  followed  in  Peo- 
ple v.  Metropolitan  Surety  Co.,  171  N. 
Y.  App.  Div.  15,  156  N.  Y.  Supp.  1027. 
See  also  In  re  Empire  State  Surety 
Co.,  214  N.  Y.  553,  108  N.  E.  825,  aff  'g 
165  N.  Y.  App.  Div.  135,  150  N.  Y. 
Supp.  567. 

See  comment  on  New  York  decisions 
in  Pennsylvania  Steel  Co.  v.  New 
York  City  By.  Co.,  198  Fed.  721,  742. 

U  People  v.  Metropolitan  Surety 
Co.,  205  N.  Y.  135,  Ann.  Cas.  1913  D 
1180,  98  N.  E.  412. 

It  People    v.    Commercial   Alliance 


Life  Ins.  Co.,  154  N.  Y.  95,  98,  47 
N.  E.  968. 

H  People  v.  American  Loan  ft  Trust 
Co.,  172  N.  Y.  371,  377,  65  N.  E.  200. 

14  Wisconsin  &  Arkansas  Lumber 
Co.  v.  Cable,  159  Iowa  81,  140  N.  W. 
211. 

1*  See  §  5577,  supra. 

WBijur  v.  Standard  Distilling  4b 
Distributing  Co.,  74  N.  J.  Eq.  546, 
70  Atl.  934,  aff'd  without  opinion  78 
N.  J.  Eq.  582,  81  Atl.  1132. 

17  Butler  v.  Beach,  82  Conn.  417, 
74  Atl.  748. 

In  some  states,  on  nonpayment  o* 
license  fees,  a  statute  provides  that  a 
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to  the  relations  of  partners.18  However,  contract  rights  of  the  stock- 
holders ordinarily  are  not  abrogated  thereby.  Thus  a  judgment  of 
dissolution  does  not  impair  the  substantial  contract  rights  of  a  pre- 
ferred stockholder  to  have  the  par  value  of  his  stock  credited  against 
his  liability  for  goods  purchased  of  the  corporation.10  Stock  cer- 
tificates are  not  "outstanding,"  after  a  dissolution,  within  the  mean- 
ing of  a  contract  by  a  third  person  guaranteeing  the  payment  of  a 
fixed  dividend.80  Where  liability  does  not  otherwise  exist,  the  mere 
dissolution  does  not  of  itself  make  stockholders  liable  for  torts  of  the 
company  committed  before  dissolution.81 

§6587.  — Effect  on  transfers  of  stock.  Though  the  dissolution 
of  a  corporation  can  have  no  effect  upon  prior  transfers  of  shares  of 
its  stock,  shares  of  stock  in  a  corporation  cannot  be  transferred,  so  as 
to  pass  the  legal  title,  after  the  corporation  has  been  dissolved,  for 
the  transferable  nature  of  the  stock  is  destroyed  by  the  dissolution; 
but  a  sale  of  stock  after  the  dissolution  will  transfer  the  right  of  the 
seller  to  any  balance  of  assets  which  may  be  found  to  be  due  him 
after  payment  of  his  debts  to  the  corporation.88  Where  shares  of 
stock  have  been  duly  transferred  upon  the  books  of  a  corporation 
before  its  dissolution  by  a  decree  of  court,  or  otherwise,  and  nothing 
remains  to  be  done  except  the  ministerial  act  of  the  treasurer's  affixing 
his  signature  to  the  certificate  of  shares,  so  as  to  thereby  make  the 
evidence  of  the  transferee's  title,  the  signature  may  be  affixed  after 
the  dissolution  of  the  corporation.  Such  an  act  involves  the  exercise 
of  no  corporate  act  or  power,  but  is  merely  the  formal  authentication 
of  that  which  in  substance  and  legal  effect  has  been  executed  before 
the  dissolution.88 

§  5588.  —  Effect  as  discharge  of  subscriptions  to  stock.  It  is  held 
that  dissolution  discharges  subscribers  to  stock  from  further  liability 


corporation  dissolved  because  thereof 
may  at  any  time  thereafter  hold  a 
stockholders'  meeting  and  pass  neces- 
sary resolutions  to  wind  up  its  affairs. 
The  1911  statute  does  not  restrict  the 
corporation  to  proceedings  for  a  dras- 
tic sale  of  assets  but  the  meeting  may 
close  the  company's  affairs  in  other 
ways,  as  by  an  exchange  of  the  prop- 
erty for  stock  in  another  company, 
where  the  stockholders  consent.  Grant 
v.  Monterey  Gold  Min.  Co.,  93  Wash. 
1,  159  Pac.  895. 


M  Stearns  Coal  ft  Lumber  Co.  v. 
Van  Winkle,  221  Fed.  590,  596. 

19  Butler  v.  Beach,  82  Conn.  417,  74 
Atl.  748. 

SOBijur  v.  Standard  Distilling  & 
Distributing  Co.,  74  N.  J.  Eq.  546, 
70  Atl.  934. 

91  Hudson  v.  Limestone  Natural  Gas 
Co.,  132  Fed.  410. 

89  James  v.  Woodruff,  10  Paige 
(N.  T.)  541,  2  Denio  574. 

••Sewall  v.  Chamberlain,  16  Gray 
(Mass.)  581. 
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except  as  to  creditors,  but  that  the  subscription  may  still  be  enforced 
for  the  benefit  of  the  latter.**  Where  a  corporation  was  in  effect 
dissolved,  and  no  longer  engaged  in  business,  and  all  its  debts  were 
paid  and  its  property  disposed  of,  it  has  been  held  that  it  cannot 
recover  unpaid  stock  subscriptions  by  filing  claims  in  the  probate 
court,  especially  where  only  one  stockholder  paid  his  subscription  in 
full  in  cash.85 


§  5589.  —  liability  of  stockholders  where  business  continued  u 
usual  after  dissolution.  Ordinarily  stockholders  are  not  liable  as 
partners,  after  dissolution,  where  the  business  is  being  conducted  as 
a  going  business,  unless  they  expressly  authorize,  participate  in  or 
ratify  such  continuation  of  business.96  On  the  other  hand,  if  the 
stockholders  agree  to  continue  the  business,  or  participate  therein, 
they  become  liable  as  partners.  Thus,  in  a  New  York  case,  where  the 
stockholders  in  a  manufacturing  corporation,  on  the  expiration  of  its 
charter,  agreed  to  continue  the  business,  appointed  a  managing  agent, 
and  agreed  to  furnish  money  when  called  upon  by  him  to  carry  on 
the  business,  in  proportion  to  the  amount  of  stock  held  by  each  in 
the  corporation,  and  the  agent  made  commercial  paper  in  the  name 
of  the  corporation,  by  himself  as  agent,  it  was  held  that  there  was  a 
partnership,  and  that  all  the  members  of  the  association  were  liable 
on  the  paper  to  its  full  amount.17 

§  5590.  —  Effect  on  statutory  liability  of  stockholders.  The  effect 
of  dissolution  with  respect  to  the  statutory  liability  of  stockholders, 
and  the  rights  of  creditors  thereafter,  has  already  been  considered.98 


*4  See  §  654,  notes  9,  10,  supra. 

25  Wicks  Stone  Co.  v.  Dickason,  276 
111.  590,  115  N.  B.  176,  aff'g  199  111. 
App.  640. 

S8  Central  City  Sav.  Bank  v. 
Walker,  66  N.  T.  424. 

The  forfeiture  of  the  charter  does 
not  of  itself  create  the  stockholders 
a  partnership,  nor  does  the  transac- 
tion of  business  in  the  name  of  the 
corporation  thereafter  create  a  lia- 
bility against  stockholders  other  than 
those  who  participate  therein.  Com- 
mercial Nat.  Bank  of  Council  Bluffs 
v.  Gilinsky,  142  Iowa  178,  134  Am. 
St.  Bep.  406,  120  N.  W.  476. 

In  Kentucky,  however,  it  is  held, 


without  qualification,  that  if  a  cor- 
poration continues  to  carry  on  busi- 
ness as  usual  after  the  termination  of 
its  charter  period,  the  stockholders 
are  to  be  regarded  as  doing  business 
as  partners  and  personally  liable  for 
debts  contracted  in  the  course  of  such 
business.  Ewald  Iron  Co.  v.  Com., 
140  Ky.  692,  131  S.  W.  774,  142  Ky. 
465,  134  8.  W.  481. 

Corporation  as  a  de  facto  one  after 
expiration  or  forfeiture  of  charter, 
see  §  285,  supra. 

17  National  Union  Bank  of  Water- 
town  v.  Landon,  45  N.  Y.  410. 

W  See  §§4150,  4181,  supraj  chapter 
on  Stockholders. 
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§  5591.  —Verting  of  title  to  corporate  assets  in  stockholders.   On 

the  termination  of  the  corporate  life,  either  by  lapse  of  time  or 
decree  of  court  or  otherwise,  stockholders  are  at  least  the  equitable 
owners  of  its  assets,  and  it  seems  that,  after  the  debts  are  paid,  the 
legal  title  to  real  property  vests  in  them  as  tenants  in  common,  where 
the  title  of  the  corporation  or  its  officers  is  not  continued  by  statute 
or  where  the  time  during  which  the  corporate  life  is  extended  by 
statute  has  expired  or  where  the  term  of  the  statutory  trusteeship  of 
the  corporate  officers  has  expired.89  Where  the  time  for  winding  up 
is  not  expressly  fixed  by  statute,  then,  after  the  expiration  of  a  reason- 
able time  for  closing  up  the  business  of  a  corporation,  the  title  to  its 
business  vests  in  the  stockholders,  at  least  for  the  purpose  of  taxa- 
tion.90 The  distribution  of  assets  among  the  stockholders  is  noticed 
hereafter.91 

§  5592.  Effect  of  dissolution  as  regards  corporate  property  and 
conveyances — Old  rule.  It  has  repeatedly  been  said  by  text- writers 
and  judges,  and  has  been  directly  held  in  some  of  the  cases,  that,  at 
common  law,  upon  the  dissolution  of  a  corporation,  all  its  real  estate 
reverted  to  the  grantors  or  donors  or  their  heirs,  and  all  its  personal 
estate  escheated  to  the  king,  or,  in  this  country,  to  the  state ;  and  in 
some  cases  this  doctrine  has  been  applied  in  this  country,  in  equity  as 
well  as  at  law,  to  some  kinds  of  corporations.  It  is  very  doubtful, 
however,  whether  there  is  any  real  authority  for  the  doctrine  that 
the  real  estate  of  corporations  in  general  reverts  to  the  donors  or 
grantors,  or  their  heirs.99 


*9  Stearns  Coal  &  Lumber  Co.  v. 
Van  Winkle,  221  Fed.  590.  See  also 
Pewabie  Min.  Co.  v.  Mason,  145  U.  S. 
349,  356,  36  L.  Ed.  732. 

SO  Two  years  is  a  reasonable  time 
for  winding  up.  Ewald  Iron  Co.  v. 
Com.,  140  Ky.  692,  131  8.  W.  774,  142 
Ky.  465,  134  S.  W.  481. 

Si  See  §§5689-5691,  infra. 

SB  The  doctrine  has  been  laid  down 
or  applied  in  the  following  cases: 

United  States.  Late  Corporation  of 
Church  of  Jesus  Christ  of  Latter-Day 
Saints  v.  United  States,  136  U.  a  3, 
34  L.  Ed.  478. 

California.  People  v.  Trustees  of 
College  of  California,  38  Cal.  166. 

Illinois.  Danville  Seminary  v.  Mott, 


136  111.  289,  28  N.  E.  54;  Mott  v.  Dan- 
ville Seminary,  129  111.  403,  21  N.  E. 
927;  Life  Ass'n  of  America  v.  Fassett, 
102  HI.  315. 

Kansas.  State  v.  Lawrence  Bridge 
Co.,  22  Kan.  438. 

Maine.  Titeomb  v.  Kennebunk 
Mut.  Fire  Ins.  Co.,  79  Me.  315,  9  Atl. 
732. 

Kew  York.  Owen  v.  Smith,  31  Barb. 
645. 

Tennessee.  White  v.  Campbell,  5 
Humph.  38. 

This  doctrine  is  based  upon  a  state- 
ment of  Lord  Coke.  Co.  Litt.  13b. 
Professor  Gray,  however,  in  his  work 
on  the  "Rule  against  Perpetuities," 
expresses  doubt  as  to  its  soundness, 
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§  5593.  — Modern  rule.  This  role,  if  it  ever  really  was  a  rule,  is 
now  obsolete,  at  least  in  equity,  so  far  as  modern  business  corpora- 
tions are  concerned,  and  the  property  of  a  dissolved  corporation,  after 
the  creditors  are  paid,  goes  to  the  stockholders.89  On  the  dissolution 
of  such  a  corporation,  whether  by  expiration  of  its  charter,  by  a 
judgment  of  forfeiture,  or  otherwise,  it  is  considered  in  equity,  even 
in  the  absence  of  any  statute,  that  its  assets  are  held  for  the  benefit 
of  its  stockholders  or  members,  after  payment  of  its  debts,  and  it  will 
be  so  distributed  by  a  court  of  equity  when  no  other  mode  of  distribu- 


pointing  out  that  the  only  justifica- 
tion for  Lord  Coke's  assertion  is  a 
mere  dictum  of  Choke,  J.,  in  the  Prior 
of  Spalding's  Case,  7  Edw.  IV.  10-12. 
Gray,  Perpetuities,  §§  44-48.  It  is  re- 
ferred to  in  a  note  in  the  Harvard 
Law  Beview,  on  the  authority  of  Pro- 
fessor Gray,  as  "the  long-prevalent 
but  erroneous  notion  that  real  estate 
remaining  unsold  at  the  dissolution 
or  civil  death  of  a  corporation  re- 
verts to  the  original  grantor  or  his 
heirs,"  and  as  "this  time-honored 
delusion."    3  Harv.  Law  Bev.  135. 

S3  United  States.  Bacon  v.  Robert- 
son, 18  How.  480/15  L.  Ed.  406;  Iowa 
Tel.  Co.  v.  Keokuk,  226  Fed.  82,  92. 

Alabama.  Mobile  Temperance  Hall 
Ass'n  v.  Holmes,  65  So.   1020. 

California.  Havemeyer  V.  Superior 
Court,  84  Cal.  327,  10  L.  B.  A.  627, 
18  Am.  St.  Bep.  192,  24  Pac.  121. 

Colorado.  Wyoming  Nat.  Bank  v. 
Shippey,  23  Colo.  App.  225,  130  Pac. 
1021. 

Connecticut.  New  York,  B.  ft  E.  B. 
Co.  v.  Motil,  81  Conn.  466,  71  AtL 
563. 

Georgia.  Hightower  v.  Thornton,  8 
Ga.  486,  52  Am.  Dec.  412. 

Louisiana.  Fleitas  v.  New  Orleans, 
51  La.  Ann.  1,  24  So.  623. 

Missouri  Heman  v.  Britton,  88  Mo. 
549. 

Nebraska.  State  v.  Commercial 
State  Bank,  28  Neb.  677,  44  N.  W. 
998. 

New    York.      People    v.    National 


Trust  Co.,  82  N.  T.  283;  Heath  v. 
Barmore,  50  N.  T.  302;  People  v. 
O'Brien,  45  Hun  519,  rev'd  111  N.  T. 
1,  2  L.  B.  A.  255,  7  Am.  St.  Bep.  684, 
18  N.  E.  692;  Towar  v.  Hale,  46  Barb 
361;  Owen  v.  Smith,  31  Barb.  641. 

North  Carolina.  Wilson  v.  Leary, 
120  N.  C.  90,  38  L.  B.  A.  240,  58  Am. 
St.  Bep.  778,  26  S.  E.  630,  expressly 
overruling  Fox  v.  Horah,  36  N.  C. 
358,  36  Am.  Dec.  48. 

Oregon.  Moore  v.  Willamette  Trans- 
portation ft  Locks  Co.,  7  Ore.  359. 

South  Dakota.  Geddis  v.  North- 
western Trust  Co.  of  Omaha,  Ne- 
braska, 23  S.  D.  531,  122  N.  W.  587. 

Tennessee.  State  v.  Bank  of  Ten- 
nessee, 5  Baxt.  101. 

Washington.  Taylor  v.  Interstate 
Inv.  Co.,  75  Wash.  490,  135  Pac.  240. 

Wisconsin.  Huber  v.  Martin,  127 
Wis.  412,  3  L.  B.  A.  (N.  8.)  653,  115 
Am.  St.  Bep.  1023,  7  Ann.  Cas.  400, 
105  N.  W.  1031,  1135;  Lindeman  v. 
Busk,  125  Wis.  210,  104  N.  W.  119. 

On  the  expiration  of  a  charter  by 
lapse  of  time,  the  physical  property  of 
a  public  service  company  is  not  for- 
feited to  the  municipality  which  had 
granted  it  a  street  franchise.  Friend- 
ship Tel.  Co.  v.  Newark  Tel.  Co.,  88 
N.  J.  Eq.  562,  103  Atl.  256. 

An  easement  for  a  right  of  way 
does  not  revert  to  the  grantors  of  the 
right  of  way.  Muncie  ft  Portland 
Traction  Co.  v.  Citizens'  Gas  ft  Oil 
Min.  Co.,  179  Ind.  822,  100  N.  E.  65. 
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tion  is  provided  by  statute.84  And  even  if  the  real  property  does 
revert  to  the  grantor,  adopting  the  old  rule,  he  takes  merely  the 
naked  legal  title  so  that  a  court  of  equity  would  be  bound,  on  proper 
application,  to  declare  the  grantor  to  be  merely  a  trustee  for  the 
equitable  owner  or  owners.85 

On  dissolution,  the  legal  title  to  land  passes  to  the  stockholders,89 
and  title  to  the  corporate  property  vests  in  the  stockholders  as  tenants 
in  common.87 

Moreover,  the  limit  of  the  corporate  life  of  a  company  does  not 
prevent  it  from  taking  street  franchises  or  other  property  the  title 
to  which  does  not  expire  with  the  corporation  itself.88 


§  5594.  —  Rule  governing  nonstock  and  eleemosynary  corpora- 
tions.  Even  though  the  old  rule  of  reverter  and  escheat  was  repudi- 
ated by  the  courts  in  regard  to  stock  corporations  engaged  in  business 
for  profit,  the  courts  in  most  of  the  states,  when  the  question  was 
presented,  held,  until  recently,  that  the  old  rule  still  was  applicable 
to  nonstock  corporations,  especially  charitable  and  religious  cor- 
porations.88   For  instance,  in  a  case  in  the  Supreme  Court  of  the 


M  See  eases  cited  in  preceding  note. 

The  repeal  of  a  charter  does  not 
destroy  property  and  contract  rights 
acquired  by  the  corporation  before 
the  repeal.  "Personal  and  real  prop- 
erty acquired  by  the  corporation  dur- 
ing its  lawful  existence,  rights  of  con- 
tract, or  choses  in  action  so  acquired, 
and  which  do  not  in  their  nature  de- 
pend upon  the  general  powers  con- 
ferred by  the  charter,  are  not  de- 
stroyed by  such  a  repeal;  and  the 
courts  may,  if  the  legislature  does  not 
provide  some  special  remedy,  enforce 
such  rights  by  the  means  within  their 
power.  The  rights  of  the  sharehold- 
ers of  such  a  corporation,  to  their  in- 
terest in  its  property,  are  not  annihi- 
lated by  such  a  repeal,  and  there  must 
remain  in  the  courts  the  power  to 
protect  those  rights/'  Mr.  Justice 
Miller,  in  Greenwood  v.  Union  Freight 
B.  Co.,  105  U.  8.  13,  26  L.  Ed.  961. 
And  see  People  v.  O'Brien,  45  Hun 
(N.  Y.)  519,  rev'd  111  N.  Y.  1,  2 
L.  B.  A.  255,  7  Am.  8t.  Bep.  684,  18 
N.  E.  692. 


86  Diamond  State  Iron  Co.  v.  Hus- 
bands, 8  Del.  Ch.  205,  68  Atl.  240. 

Such  a  naked  legal  title  does  not 
make  unconstitutional  retrospective 
legislation  renewing  the  life  of  a  cor- 
poration after  the  termination  of  its 
charter.  Diamond  State  Iron  Co.  v. 
Husbands,  8  Del.  Ch.  205,  68  Atl.  240. 

MGasque  v.  Ball,  65  Fla.  383,  62 
So.  215. 

87  Service  Lumber  Co.  v.  Sumpter 
Valley  B.  Co.,  81  Ore.  32,  149  Pac 
531,  152  Pac.  262,  158  Pac  175. 

SS  Blair  v.  Chicago,  201  TJ.  a  400, 
50  L.  Ed.  801;  Detroit  v.  Detroit 
Citizens'  St.  B.  Co.,  184  V.  S.  868, 
394,  46  L.  Ed.  592,  street  franchise; 
Keith  v.  Johnson,  ,109  Ky.  421,  59 
S.  W.  487.    See  also  §  1174,  supra. 

30  United  States.  Late  Corporation 
of  Church  of  Jesus  Christ  of  Latter- 
Day  Saints  v.  United  States,  136  U.  S. 
3,  34  L.  Ed.  478. 

California.  People  v.  Trustees  of 
College  of  California,  38  Cal.  166. 

Georgia.  Cummings  v.  Hollis,  108 
Ga.  402,  33  S.  E.  919. 
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United  States  it  was  held  that,  on  the  repeal  by  Congress  of  the  char- 
ter of  the  Mormon  corporation,  known  as  the  "Church  of  Jesus 
Christ  of  Latter-Day  Saints/'  chartered  by  the  territory  of  Utah, 
all  its  real  estate,  which  was  derived  by  it  from  the  United  States 
under  act  of  Congress,  and  was  held  by  individuals  in  trust  for  the 
corporation,  reverted  to  the  United  States,  and  also  that  its  personal 
estate  escheated  to  the  United  States,  to  be  applied  either  by  Con- 
gress or  by  the  court  under  the  cy  pres  doctrine  to  some  objeet  of  a 
like  kind.  It  was  said  in  this  case  by  Mr.  Justice  Bradley:  "When 
a  business  corporation,  instituted  for  the  purposes  of  gain,  or  private 
interest,  is  dissolved,  the  modern  doctrine  is,  that  its  property,  after 
payment  of  its  debts,  equitably  belongs  to  its  stockholders.  But  this 
doctrine  has  never  been  extended  to  public  or  charitable  corpora- 
tions. As  to  these,  the  ancient  and  established  rule  prevails,  namely : 
that  when  a  corporation  is  dissolved,  its  personal  property,  like 
that  of  a  man  dying  without  heirs,  ceases  to  be  the  subject  of  private 
ownership,  and  becomes  subject  to  the  disposal  of  the  sovereign 
authority ;  whilst  its  real  estate  reverts  or  escheats  to  the  grantor  or 
donor,  unless  some  other  course  of  devolution  has  been  directed  by 
positive  law,  though  still  subject  *  *  *  to  the  charitable  use. ' ' u 
However,  later  decisions  in  some  of  the  states  show  a  tendency  to 
break  away  from  the  rule  altogether  and  to  refuse  to  recognize  any 
exception  in  favor  of  nonstock  and  eleemosynary  corporations.41 
Thus  the  doctrine  of  reverter  has  been  repudiated  in  North  Carolina 
in  the  case  of  a  lodge  known  as  the  Odd  Fellows,49  and  in  Kentucky 
and  Michigan  in  case  of  a  volunteer  fire  department,48  and  in  South 
Carolina,  in  an  exceedingly  able  and  persuasive  opinion,  in  case  of  a 
temperance  society,  where  the  court  said  that  there  "is  hardly  any 


Illinois,  Danville  Seminary  v.  Mott, 
136  111.  289,  28  N.  E.  54;  Mott  v. 
Danville  Seminary,  129  111.  403,  21 
N.  E.  927. 

Texas.  Acklin  v.  Paschal,  48  Tex. 
147.     ■ 

If  a  religious  corporation  is  in  ex- 
istence when  a  will  devising  property 
to  it  became  operative  but  is  there- 
after dissolved,  the  property  reverts 
to  the  heirs  of  the  testator.  Miller  v. 
Riddle,  227  HI.  53,  118  Am.  St.  Rep. 
961,  81  N.  E.  48,  rev'g  130  HI.  App. 
392. . 

40  Late  Corporation  of  Church  of 
Jesus  iChrist  of  Latter-Day  Saints  v. 


United  States,  136  U.  S.  3,  47,  34  L. 
Ed.  478. 

41  See  eases  cited  infra  this  section 
and  also  Presbyterian  Church  of  Paris 
v.  Venable,  159  111.  215,  50  Am.  St. 
Rep.  159,  42  N.  E.  836. 

The  property  of  nonstock  corpora- 
tions, upon  dissolution,  belongs  to  the 
members  at  the  date  of  the  dissolu- 
tion. Mobile  Temperance  Hall  Ass'n 
v.  Holmes  (Ala.)  65  So.  1020. 

4*  Wilson  v.  Leary,  120  N.  C.  90, 
38  L.  R.  A.  240,  58  Am.  St.  Rep.  778, 
2fr  S.  E.  630. 

*•  Neptune  Fire  Engine  &  Hose  Co. 
v.    Board    of    Education    of    Mason 
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logical  ground  for  rejecting  the  common-law  rule  of  reversion  when 
considered  with  respect  to  business  corporations,  that  does  not  apply 
with  equal  force  when  considered  with  respect  to  eleemosynary  cor- 
porations." **  This  South  Carolina  decision  was  followed  in  Alabama 
in  a  case  of  another  temperance  society.*5  So  there  is  authority  to 
the  contrary  in  Vermont,46  and  also  like  dictum  in  Louisiana.47  In 
Maine,  this  old  doctrine  was  applied  to  mutual  insurance  companies, 
on  the  theory  that  the  corporators  are  not  stockholders,48  but  the 
propriety  of  so  doing  has  been  vigorously  attacked  and  the  contrary 
held  in  a  comparatively  recent  case  in  Wisconsin.40 

§  5595.  —  Transfer  or  assignment  before  dissolution.  It  is  obvious 
that  a  transfer  or  assignment  of  its  property  by  a  corporation,  before 
dissolution,  if  valid,  is  not  affected  by  its  subsequent  dissolution, 
from  whatever  cause.  And  it  can  make  no  difference  that  the  trans- 
fer or  assignment  is  in  trust  for  the  benefit  of  creditors,  or  stock- 
holders, or  both.*0  Where  the  directors  of  a  corporation,  just  before 
its  charter  expires,  transfer  its  property  to  trustees  for  the  benefit  of 
the  stockholders,  the  title  to  the  property  will  not  be  affected  by  the 
expiration  of  the  charter,  and  consequent  dissolution  of  the  corpora- 
tion, for  the  title  of  the  corporation  ceases  on  the  transfer,  and  the 
legal  title  vests  in  the  trustees,  with  the  beneficial  interest  in  the 
stockholders.51  So,  if  a  corporation,  before  the  expiration  of  its 
charter,  assigns  its  choses  in  action  to  a  trustee  for  the  use  of  its 


County,  166  Ky.  1,  178  8.  W.  1138, 
holding  that  property  of  volunteer 
fire  company  goes  to  its  surviving 
members;  Hopkins  v.  Grossley,  138 
Mich.  561,  101  N.  W.  822. 

44McAlhany  v.  Murray,  89  8.  C. 
440,  35  L.  B.  A.  (N.  8.)  895  with 
note,  Ann.  Can.  1913  A  1008  with 
note,  71  8.  E.  1025. 

46  Mobile  Temperance  Hall  Ass  'n  v. 
Holmes  (Ala.),  65  So.  1020. 

46  Clark  v.  Chelsea  Academy,  56  V t. 
734. 

47  Burke  v.  Wall,  29  La.  Ann.  38, 
40,  29  Am.  Bep.  316. 

48  In  a  Maine  case,  the  doctrine,  in 
so  far  as  personal  estate  was  con- 
cerned, was  applied  to  a  mutual  insur- 
ance company,  which,  after  its  last 
policy  had  expired,  voted  to  discon- 


tinue business  and  wind  up  its  affairs, 
and  obtained  a  decree  of  dissolution. 
As  there  were  no  stockholders  among 
whom  the  assets  coul^  be  distributed 
under  the  statute,  it  was  held  that 
the  common-law  rule  applied,  and  that 
the  assets  vested  in  the  state.  Tit- 
comb  v.  Kennebunk  Mut.  Fire  Ins. 
Co.,  79  Me.  315,  9  Atl.  732. 

4»Huber  v.  Martin,  127  Wis.  412, 
3  L.  B.  A.  (N.  8.)  653,  115  Am.  St. 
Bep.  1023,  7  Ann.  Cas.  400,  105  N.  W. 
1031,  1135. 

WSee  Bailey  v.  Platte  &  Denver 
Canal  &  Milling  Co.,  12  Colo.  230,  21 
Pac.  35;  Leach  v.  Thomas,  27  111.  457. 
,  M  Stevens  v.  Hill,  29  Me.  133.  And 
see  Folger  v.  Chase,  18  Pick.  (Mass.) 
63. 
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stockholders,  the  assignment  is  not  affected  by  its  dissolution  on  ex- 
piration of  its  charter,  and,  after  such  dissolution,  the  trustee  may 
maintain  actions  in  his  own  name.68  Where  a  corporation  makes  an 
assignment  for  the  benefit  of  its  creditors  before  the  expiration  of  its 
charter,  the  rights  of  the  assignees  under  it  cannot  be  affected  by 
that  event.*8 

Where  a  mortgage  or  deed  of  trust,  executed  by  a  corporation  to 
secure  the  payment  of  bonds  issued  by  it,  authorizes  the  trustees, 
in  default  of  payment  of  the  principal  or  interest,  to  take  possession 
of  the  mortgaged  property  and  to  borrow  money  necessary  to  pre- 
serve, protect,  and  operate  it,  making  the  amount  so  borrowed  a 
charge  upon  the  proceeds  of  a  sale  of  the  property,  such  provisions 
secure  a  property  right  or  interest  which  survives  a  dissolution  of  the 
corporation  at  the  instance  of  stockholders,  by  virtue  of  a  statute, 
and  the  powers  may  be  exercised  by  the  trustees  after  such  disso- 
lution.54 

Where  a  corporation,  while  in  existence,  indorses  and  transfers 
notes  held  by  it,  the  subsequent  expiration  of  its  charter  cannot 
affect  the  rights  of  the  indorsee,  or  deprive  him  of  the  right  to  sue 
the  maker  of  the  notes.*5 

A -judgment  in  favor  of  a  corporation,  if  properly  assigned,  may 
be  enforced  after  the  corporation  has  been  dissolved  by  expiration  of 
its  charter  or  otherwise.58 


§5596.  — Transfers  by  or  to  corporation  after  dissolution.  Of 
course  a  corporation  cannot  take  or  make  a  conveyance  of  property 
after  its  dissolution,57  unless  the  statute  extends  the  corporate  exist- 
ence for  the  purpose  of  winding  up,  in  which  case  transfers  may  be 
made  by  the  company  to  wind  up  the  business.58  Furthermore,  since 
a  dissolved  corporation  no  longer  exists  for  any  purpose,  property 


M  Cooper  v.  Curtis,  30  Me.  488.  And 
see  Folger  v.  Chase,  18  Pick.  (Mass.) 
63. 

08  Bank  of  Alexandria  v.  Patton, 
1  Rob.   (Va.)   524. 

B4  Nelson  v.  Hubbard,  96  Ala.  238, 
254,  17  L.  R.  A.  375,  11  So.  428. 

W  Folger  v.  Chase,  18  Pick.  (Mass.) 
63. 

56  Leach  v.  Thomas,  27  HI.  457. 

57  Bradley  v.  Reppell,  133  Mo.  545, 
54  Am.  St.  Rep.  685,  34  S.  W.  841, 
32  S.  W.  645.  See  Montgomery  v. 
Merrill,  18  Mich.  338;  White  v.  Camp- 


bell, 5  Humph.   (Tenn.)   38. 

W  Hanan  v.  Sage,  58  Fed.  651. 

The  right  of  the  corporation,  as 
conferred  by  statute,  to  wind  up  its 
affairs .  for  a  certain  length  of  time 
after  forfeiture  or  dissolution,  in- 
cludes the  right  to  transfer  its  prop- 
erty, and  this  right  may  be  exercised 
by .  a  free  gift  to  a  trustee  for  the 
benefit  of  the  parties  interested,  or 
by  an  absolute  sale  for  cash,  or  by 
any  other  method.  Sage  v.  Crowley, 
83  Minn.  314,  320,  86  N.  W.  409. 
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cannot  be  conveyed  in  trust  for  the  use  of  a  corporation  after  it  has 
been  dissolved.  Thus,  where  a  note  secured  by  a  deed  of  trust  is 
executed  to  a  defunct  corporation,  not  only  is  the  note  void  for  want 
of  a  payee,  but  the  deed  of  trust  is  also  void  for  want  of  a  bene- 
ficiary.50 

In  the  absence  of  a  statute,  however,  there  must  be,  not  merely 
liability  to  dissolution,  but  actual  dissolution,  in  order  to  prevent 
transfers.  Thus,  where  a  corporation  took  a  conveyance  of  property 
after  the  legislature  had  passed  an  act  providing  for  a  forfeiture  of 
its  charter  and  dissolution,  but  before  proceedings  to  enforce  the 
forfeiture,  it  was  held  that  it  had  the  power  to  take  and  hold  the 
same,  and  there  can  be  no  doubt  that  it  could  have  conveyed  the  same 
before  actual  dissolution.80 

An  assignment  of  an  indemnity  policy  by  a  corporation  after  its 
name  has  been  stricken  from  the  rolls  for  failure  to  pay  an  annual 
license  tax  is  not  void  but  merely  voidable,  and  cannot  be  complained 
of  by  the  insurance  company.81 

§  5597.  Effect  of  dissolution  as  regards  liability  for  torts — General 
rule.  It  is  sometimes  said  that  at  common  law  a  cause  of  action 
against  a  corporation  for  a  tort  does  not  survive  its  dissolution,  but 
it  is  held  in  New  York  that  the  rule  that  personal  actions  die  with 
the  person  does  hot  apply  to  the  civil  death  of  either  persons  or 
corporations,82  and  hence  that  a  personal  action,  such  as  one  for 
libel,  survives  the  dissolution  of  the  corporation  and  may  be  enforced 
against  the  corporate  assets.88  Moreover,  statutes  of  general  appli- 
cation now  make  most  causes  of  action  for  tort  survive  the  death  of 
a  natural  person,  and  hence  where  such  a  statute  is  applicable  the 
cause  of  action  survives  the  dissolution.84    So  a  cause  of  action  for 


69  White  v.  Campbell,  5  Humph. 
(Tenn.)  38. 

60  Montgomery  v.  Merrill,  18  Mich. 
338. 

•1  Da  vies  v.  Maryland  Ca  malty  Co., 
89  Wash.  571,  155  Pac.  1035,  154  Pac. 
1116. 

BftShayne  v.  Evening  Post  Pub.  Co., 
168  N.  Y.  70,  55  L.  R.  A.  777,  85  Am. 
St.  Rep.  654,  61  N.  E.  115,  rev'g  56 
N.  Y.  App.  Div.  426,  67  N.  Y.  Supp. 
937. 

63  Shayne  v.  Evening  Post  Pub.  Co., 
supra. 

An  earlier  New  York  ease  holding 


that  a  eause  of  action  for  personal 
injuries  does  not  survive  the  dissolu- 
tion of  the  corporation  (In  re  Yueng- 
ling  Brewing  Co.,  24  N.  Y.  App.  Div. 
223,  49  N.  Y.  Supp.  12)  is  in  effect 
overruled  by  this  later  decision. 

64  See  §2954,  notes  55-65,  supra, 
where  this  subject  is  treated  at  some 
length. 

A  person  having  a  claim  for  a  tort 
to  recover  the  value  of  ore  mined 
and  removed  from  plaintiff's  land 
does  not  lose  his  claim  by  the  disso- 
lution of  the  corporation  committing 
the  tort,  where  the  cause  of  action  is 
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a  tort  survives  under  a  statute  providing  that  the  dissolution  of  a 
corporation  shall  not  impair  any  remedy  against  it  or  its  officers  for 
liabilities  previously  incurred,65  or  under  a  statute  providing  that,  on 
the  dissolution  of  a  corporation,  the  directors  shall  be  trustees  for 
the  " creditors"  and  stockholders,  with  full  power  to  settle  the  affairs 
of  the  corporation.66 

§  5598.  —  Torts  committed  after  dissolution.  In  West  Virginia, 
where  a  statute  provided  in  effect  that  when  a  corporation  should 
expire  or  be  dissolved  suits  might  be  brought,  continued  or  defended, 
property  conveyed,  and  all  lawful  acts  be  done  in  the  corporate  name 
in  the  like  manner  and  with  like  effect  as  before  such  dissolution 
or  expiration,  so  far  as  necessary  to  wind  up  its  affairs,  it  was  held 
that  a  corporation  continuing  in  business  and  committing  a  tort  after 
the  expiration  of  the  term  of  its  existence,  as  provided  by  its  charter, 
was  precluded  from  setting  up  the  expiration  of  its  corporate  exist- 
ence in  an  action  against  it  for  the  tort.67  By  the  weight  of  author- 
ity, however,  a  corporation  has  not  even  a  de  facto  corporate  exist- 
ence after  expiration  of  its  charter;66  and  where  this  is  the  case,  such 
an  action  could  not  be  maintained.  The  only  remedy  would  be 
against  the  individuals  committing  the  wrong. 


§  5599.  As  affecting  corporation's  right  to  sue  on  causes  of  action 
ex  delicto.  Causes  of  action  ex  delicto  owned  by  a  corporation, 
such  as  the  right  to  sue  for  libel,  conspiracy,  malicious  prosecu- 
tion and  the  like  do  not,  under  the  statutes  in  some  states, 
survive  the  dissolution  of  the  company .6*  This  question  is  generally 
governed  by  the  statutes  applicable  to  survival  of  actions  in  general.70 


one  which  survives  the  death  of  the 
tortfeasor  under  the  general  survival 
statute.  Portland  Gold  Min.  Co.  v. 
Stratton  's  Independence,  196  Fed.  714. 

66  Under  such  a  statute  in  New 
York,  it  was  held  that  a  right  of  ac- 
tion against  a  corporation  for  per- 
sonal injuries  to  one's  son  survived 
the  dissolution  of  the  corporation. 
Marstaller  v.  Mills,  143  N.  *Y.  398, 
38  N.  E.  370. 

66  Marstaller  v.  Mills,  143  N.  Y.  398, 
38  N.  E.  370;  Cunningham  v.  Glauber, 
133  N.  Y.  App.  Div.  10,  117  N.  Y. 


Supp.  866,  aff'g  61  N.  Y.  Misc.  443, 
115  N.  Y.  Supp.  259;  People  v.  Troy 
Steel  &  Iron  Co.,  82  Hun  (N.  Y.) 
303,  31  N.  Y.  Supp.  337;  Hepworth  v. 
Union  Ferry  Co.,  62  Hun  (N.  Y.) 
257,  16  *N.  Y.  Supp.  692. 

67  Miller  v.  Newburg  Orrel  Coal  Co., 
31  W.  Va.  836,  13  Am.  St.  Rep.  903, 
8  S.  E.  600. 

66  See  §  285,  supra. 

69  Arkansas  Life  Ins.  Co.  v.  Amer- 
ican National  Ins.  Co.,  110  Ark.  130, 
161  S.  W.  136. 

70  See  §  2954,  notes  62,  64,  supra. 
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§  6600.  Effect  on  survival  of  cause  of  action  against  corporation 
for  a  penalty.  Generally,  an  action  by  the  state  to  recover  a  statu- 
tory penalty  does  not  survive  the  dissolution  of  the  corporation.71 

§  5601.  Effect  on  power  of  corporation  to  sue  or  to  be  sued — Rule 
independently  of  statute.  In  the  absence  of  statutory  provision  to 
the  contrary,  a  corporation,  after  it  is  dissolved,  can  neither  sue  nor 
be  sued.78     This  rule  applies  not  only  to  dissolutions  by  judicial 


71  State  v.  Arkansas  Cotton  Oil  Co., 
116  Ark.  74,  171  S.  W.  1192,  holding 
that  an  action  for  a  penalty  is  not 
an  action  for  "debt";  Mason  v. 
Adone,  30  Tex.  Civ.  App.  276. 

78  United  States.  First  Nat.  Bank 
of  Selma  v.  Colby,  21  Wall.  609,  22 
L.  Ed.  687;  Mumma  v.  Potomac  Co., 
8  Pet.  281,  8  L.  Ed.  102;  Dundee 
Mortgage  &  Trust  Inv.  Co.  v.  Hughes, 
77  Fed.  855. 

Alabama.  Nelson  v.  Hubbard,  96 
Ala.  238,  17  L.  R.  A.  375,  11  So.  428; 
Saltmarsh  v.  Planters'  &  Merchants' 
Bank  of  Mobile,  17  Ala.  761;  Paschall 
v.  Whitsett,  11  Ala.  472. 

California.  Brandon  v.  Umpqua 
Lumber  &  Timber  Co.,  166  Cal.  322, 
136  Pac.  62;  Newhall  v.  Western  Zinc 
Min.  Co.,  164  Cal.  380,  128  Pac.  1040; 
Croasman  v.  Vivienda  Water  Co..  150 
Cal.  575,  89  Pac.  335. 

Connecticut.  Morgan  v.  New  York 
Nat.  Building  &  Loan  Ass'n,  73  Conn. 
151,  46  Atl.  877. 

Delaware.  Commercial  Bank  v. 
Lockwood's  Adm'r,  2  Har.  8. 

Florida.  Howe  v.  Bobinson,  20  Fla. 
352. 

Georgia.  Venable  Bros.  v.  Southern 
Granite  Co.,  135  Ga.  508,  32  L.  R.  A. 
(N.  S.)  446,  69  8.  E.  822;  Carey  v. 
Giles,  10  Ga.  9;  Hightower  v.  Thorn- 
ton, 8  Ga.  486,  52  Am.  Dec.  412. 

Illinois.  City  Ins.  Co.  of  Provi- 
dence v.  Commercial  Bank  of  Bristol, 
68  HI.  348. 

Iowa.  District  Tp.  of  Clay  v.  In- 
dependent Dist.  of  Buchanan,  63  Iowa 
188,  18  N.  W.  859;   Muscatine  Turn 


Verein  v.  Funck,  18  Iowa  469,  473. 

Kansas.  Buck  Stove  &  Range  Co. 
v.  Vickers,  80  Kan.  29,  101  Pac.  668; 
Eagle  Chair  Co.  v.  Kelsey,  23  Kan. 
632. 

Kentucky.  Economy  Building  & 
Loan  Ass'n  v.  Paris  Ice  Mfg.  Co.,  113 
Ky.  246,  24  Ky.  L.  Rep.  107,  68  S.  W. 
21. 

Lonlsiana.  Bank  of  Louisiana  v. 
Wilson,  19  La.  Ann.  1. 

Maine.  Bowker  v.  Hill,  60  Me.  172; 
Rankin  v.  Sherwood,  33  Me.  509;  Mer- 
rill v.  Suffolk  Bank,  31  Me.  57,  50 
Am.  Dec.  649. 

Massachusetts.  Thornton  v.  Mar- 
ginal Freight  Ry.  Co.,  123  Mass.  32. 

Mississippi  Town  of  Port  Gibson 
v.  Moore,  13  Smedes  &  M.  157. 

New  York.  McCulloch  v.  Norwood, 
58  N.  Y.  562;  Sturgis  v.  Drew,  11 
Hun  136. 

North  Carolina.  Dobson  v.  Simon- 
ton,  86  N.  C.  492;  Fox  v.  Horah,  36 
N.  C.  358,  36  Am.  Dec.  48. 

Ohio.  Miami  Exporting  Co.  v.  Gano, 
13  Ohio  269. 

Pennsylvania.  Cooper  v.  Oriental 
Savings  &  Loan  Ass'n,  100  Pa.  St. 
402;  Houston  v.  Jefferson  College,  63 
Pa.  St.  428;  Building  Ass'n  v.  Ander- 
son, 7  Phila.  106;  Farmers'  &  Mechan- 
ics' Bank  v.  Little,  8  Watts  &  S.  207, 
42  Am.  Dec.  293. 

Rhode  Island.  Insurance  Com'r  v. 
United  Fire  Ins.  Co.,  22  R.  I.  377,  48 
Atl.  202. 

Tennessee.  White  v.  Campbell,  5 
Humph.  38. 

Texas.      Baldwin    v.    Johnson,    95 
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decree  but  also  to  forfeitures  for  failure  to  pay  taxes  independently 
of  judicial  determination.78  When  a  corporation  ceases  to  exist  abso- 
lutely, a  bill  of  review  to  set  aside  a  decree  in  its  favor  cannot  be 
filed  against  it,  since  one  in  whose  favor  such  decree  has  been  ren- 
dered must  be  made  a  party  to  such  bill  of  review.74  But  a  corpora- 
tion which  has  ceased  to  do  business,  but  ha?  not  been  dissolved,  may 
still  bring  or  continue  litigation  to  recover  debts  owing  it.75 

§  5602.  —  Rule  applied  to  scire  facias.  According  to  this  doctrine, 
a  writ  of  scire  facias  to  revive  a  judgment  rendered  against  a 
corporation  before  its  dissolution  cannot  be  maintained  after  its  dis- 
solution, nor  can  a  judgment  of  revival  be  entered  after  dissolution 
on  a  writ  issued  before  dissolution.76    Nor  can  a  corporation,  after 


Tex.  85,  65  8.  W.  171;  Life  Ass'n  of 
America  v.  Goode,  71  Tex.  90,  8  8.  W. 
639;  Orange  Lumber  Co.  v.  Toole,  — 
Tex.  Civ.  App.  — ,  181  8.  W.  823; 
Southwestern  Surety  Ins.  Co.  v.  An- 
derson, —  Tex.  Civ.  App.  — ,  152  S. 
W.  816. 

Virginia.  Rider  v.  Nelson  &  Albe- 
marle Union  Factory,  7  Leigh  156,  30 
Am.  Dec.  495;  May  v.  State  Bank  of 
North  Carolina,  2  Bob.  56,  40  Am. 
Dec.  726. 

West  Virginia.  Stiles  v.  Laurel 
Fork  OU  &  Coal  Co.,  47  W.  Va.  838, 
35  S.  E.  986. 

Wisconsin.  Combes  v.  Eeyes,  89 
Wis.  297,  27  L.  B.  A.  369,  46  Am.  St. 
Bep.  839,  62  N.  W.  89. 

As  to  the  effect  of  consolidation 
upon  actions  by  or  against  the  con- 
solidating corporations,  see  chapter 
on  Consolidation. 

Where  service  of  process  has  been 
made  upon  the  corporate  president, 
upon  showing  made  that  the  corpora- 
tion has  been  dissolved,  no  further 
response  need  be  made.  Economy 
Building  k  Loan  Ass'n  v.  Paris  Ice 
Mfg.  Co.,  24  Ky.  L.  Bep.  107,  68  S.  W. 
21. 

When  a  corporation  has  been  dis- 
solved it  can  no  longer  authorize  the 
appearance  of  an  attorney  in  its  be- 


half. Austen  v.  Columbia  Lubricants 
Co.,  87  N.  Y.  Supp.  497. 

After  dissolution,  corporation  can- 
not enforce  a  judgment  in  its  favor. 
MacBae  v.  Kansas  City  Piano  Co.,  69 
Kan.  457,  77  Pac.  94. 

Where  a  corporation  was  duly  dis- 
solved in  a  manner  provided  by  its 
charter  and  the  state  statutes,  it  was 
held  that  the  dissolution  abated  a  suit 
by  a  stockholder  in  a  federal  court 
for  an  injunction  against  the  busi- 
ness carried  on  by  the  corporation, 
and  the  appointment  of  a  receiver,  on 
the  ground  that  the  business  was  ul- 
tra vires.  Lang  v.  Louisiana  Tanning 
Co.,  56  Fed.  675. 

73Newhall  v.  Western  Zinc  Min. 
Co.,  164  Cal.  380,  128  Pac-  1040. 

If  the  corporate  existence  may  be 
revived  within  a  certain  time,  as  pro- 
vided by  statute,  on  payment  of  cer- 
tain penalties  for  failure  to  pay  an- 
nual license  fees,  no  suit  can  be 
brought  until  the  corporate  name  has 
been  reinstated  upon  the  records. 
Peck  v.  Linney,  97  Wash.  384,  165 
Pac.  1080. 

74Councilmen  of  Frankfort  v.  De- 
posit Bank  of  Frankfort,  120  Fed.  165. 

76  Barrett  v.  Stoddard  County  (Mo. 
App.),  183  S.  W.  644. 

7*Mumma  v.  Potomac  Co.,  8  Pet. 
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it  has   been   dissolved,   maintain  scire   facias  to   enforce   a  mort- 
gage.77 

§  5603.  —  Bankruptcy  proceedings.  State  laws  on  the  subject  of 
insolvency  and  bankruptcy  must  yield  to  the  Federal  Bankruptcy 
Law  in  so  far  as  they  conflict ;  and  it  has  been  held,  therefore,  that  a 
corporation  may  be  proceeded  against  in  bankruptcy  under  the  Fed- 
eral Bankruptcy  Law,  notwithstanding  a  decree  of  a  state  court 
under  a  state  law  dissolving  it  and  appointing  a  receiver.78 

§  5604.  —  Actions  as  prohibited  by  statute.  Statutes  sometimes 
prohibit  actions  ™  or  it  is  unsuccessfully  contended  that  they  have 
such  effect.  A  statute  providing  that  in  case  of  forfeiture  for  fail- 
ure to  pay  a  franchise  tax  the  corporation  "shall  be  denied  the  right 
to  sue  or  defend  in  any  of  the  courts"  and  that  "no  affirmative 
relief"  may  be  granted  where  the  corporation  is  thereafter  sued  on  a 
cause  of  action  accruing  before  the  forfeiture  has  been  construed  as 
not  preventing  defenses  by  such  a  corporation  but  only  affirmative 
relief  where  the  cause  of  action  arose  after  the  forfeiture.80  A  statute 
prohibiting  a  corporation  whose  charter  has  been  forfeited  for  failure 
to  pay  taxes  from  exercising  or  attempting  to  exercise  "any  powers 
under  the  charter  of  such  corporation"  does  not  include  the  power  to 
sue  or  defend  suits.81  The  bringing  of  an  action  is  not  "doing  busi- 
ness" which  is  prohibited  by  statute  after  dissolution,8*  but  it  has 
been  held  in  Nebraska  that,  notwithstanding  a  general  statute  author- 


(U.  S.)   281,  8  L.  Ed.  945;   Howe  v. 
Bobinson,  20  Fla.  352. 

77  Cooper  v.  Oriental  Savings  & 
Loan  Ass'n,  100  Pa.  St.  402;  Build- 
ing Ass'n  v.  Anderson,  7  Phila.  (Pa.) 
106. 

78  Piatt  v.  Archer,  9  Blatchf.  559, 
Fed.  Gas.  No.  11,213;  In  re  Independ- 
ent Ins.  Co.,  1  Holmes  103,  Fed.  Caa. 
No.  7,017. 

A  corporation  may  be  adjudged 
bankrupt  by  the  federal  court  al- 
though a  state  court  has  made  a  de- 
cree .dissolving  it.  White  Mountain 
Paper  Co.  v.  Morse  &  Co.,  127  Fed. 
643. 

7*  After  forfeiture  for  failure  to 
pay  taxes,  the  corporation  cannot  sue 
in  some  states.    Weeks  Grain  &  Live 


Stock  Co.  v.  Ware  k  Leland,  99  Neb. 
126,  155  N.  W.  233. 

SOMaloney  Mercantile  Co.  v.  John- 
son County  Sav.  Bank,  56  Tex.  Civ. 
App.  397,  121  S.  W.  889. 

81  Comstock  v.  J.  R.  Droney  Lum- 
ber Co.,  69  W.  Va.  100,  71  8.  E.  255. 

A  statute  forbidding  a  corporation 
whose  charter  is  forfeited  to  exercise 
1 '  any  powers  under  the  charter  of  any 
such  corporation"  does  not  include  a 
prohibition  against  a  suit  by  the  dis- 
solved company  on  a  contract  made 
while  the  company  had  power  to  do 
business.  Stark  Elee.  B.  Co.  v.  Me- 
Ginty  Contracting  Co.,  238  Fed.  657, 
construing  West  Virginia  statute. 

8«  Wilson  v.  First  State  Bank  of 
Jetmore,  77  Kan.  589,  95  Pac.  404. 
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izing  a  corporation  to  sue  after  its  dissolution,  a  corporation  whose 
charter  has  been  forfeited  for  nonpayment  of  an  occupation  fee  can- 
not sue  where  the  statute  relating  thereto  provides  that  in  case  of 
such  nonpayment  it  shall  be  unlawful  for  the  corporation  to  exercise 
the  powers  of  such  corporation.88 

§  5605.  —  Rule  under  modern  statutes.  In  most  states,  the  rule, 
independently  of  statute,  that  a  corporation  cannot  sue  or  be  sued 
after  dissolution  is  abrogated  by  statute.8*    Generally  the  right  to 


83  C.  B.  Havens  &  Co.  v.  Colonial 
Apartment  House  Co.,  97  Neb.  639, 
130  N.  W.  1011. 

84  United  States.  Harris-Woodbury 
Lumber  Co.  v.  Coffin,  179  Fed.  257; 
United  States  Gypsum  Co.  v.  Hozie, 
172  Fed.  504,  Iowa  statute;  Metro- 
politan Rubber  Co.  v.  Place,  147  Fed. 
90,  Connecticut  statutes. 

Colorado.  Welsh  v.  Steinbaugh,  171 
Fac.  62;  Lucifer  Coal  Co.  v.  Buster, 
171  Pac.  61;  Kipp  v.  Miller,  47  Colo. 
598,  135  Am.  St.  Rep.  236,  108  Pac. 
164. 

Kentucky.  Economy  Building  & 
Loan  Ass'n  v.  Paris  Ice  Mfg.  Co.,  113 
Ky.  246,  24  Ky.  L.  Bep.  107,  68  S.  W. 
21. 

Massachusetts.  Chamberlin  v.  Hu- 
guenot Mfg.  Co.,  118  Mass.  532. 

Nebraska.  Lincoln  Butter  Co.  v. 
Edwards-Bradford  Lumber  Co.,  76 
Neb.  477,  107  N.  W.  797;  Schmitt  & 
Bro.  Co.  v.  Mahoney,  60  Neb.  20,  82 
N.  W.  99;  Wehn  v.  Fall,  55  Neb.  547, 
70  Am.  St.  Bep.  397,  76  N.  W.  13. 

New  York.  B.  A.  Myers  v.  Mont- 
gomery, 130  N.  Y.  Supp.  133. 

Ohio.  Warner  v.  Callender,  20 
Ohio  St.  190;  Stetson  v.  City  Bank 
of  New  Orleans,  2  Ohio  St.  167. 

Oregon.  Service  Lumber  Co.  v. 
Sumpter  Valley  B.  Co.,  67  Ore.  63,  135 
Pac.  539. 

Virginia.  Richmond  Union  Passen- 
ger By.  Co.  v.  New  York  &  S.  B.  By. 
Co.,  95  Va.  386,  28  S.  E.  573. 

West  Virginia.    Donnally  v.  Hearn- 


don,  41  W.  Va.  519,  23  S.  E.  646. 

The  law  of  the  domicile  governs 
this  question  rather  than  the  law  of 
the  state  where  the  suit  is  brought. 
Harris- Woodbury  Lumber  Co.  v.  Cof- 
fin, 179  Fed.  257. 

Where  charter  repealed,  see  Board 
of  Councilmen  City  of  Frankfort  v. 
Deposit  Bank  of  Frankfort,  124  Fed. 
18,  aff'gl20  Fed.  165. 

A  statute  continuing  the  charter 
of  a  corporation  for  the  purpose  of 
maintaining  suits  applies  as  well  to 
suits  commenced  before  its  passage  as 
to  those  instituted  afterwards.  Craw- 
ford v.  Planters'  &  Merchants'  Bank 
of  Mobile,  6  Ala.  289. 

Under  such  statutes,  a  corporation 
may  be  sued,  after  its  dissolution,  for 
a  tort  committed  prior  to  dissolution 
as  well  as  on  contract.  Castle's 
Adm'r  v.  Acrogen  Coal  Co.,  145  Ky. 
591,  140  S>  W.  1034,  and  see  §  5597, 
supra. 

An  action  may  be  brought  against 
a  corporation  after  its  dissolution  by 
repeal  of  its  charter  on  a  debt  previ- 
ously incurred,  where  there  is  a  statu- 
tory provision  that  no  repeal  by  the 
legislature  of  the  charter  of  any  cor- 
poration "shall  take  away  or  impair 
any  remedy  given  against  such  cor- 
poration, its  members  or  officers,  for 
any  liability  which  shall  have  been 
previously  incurred. ' '  Blake  v.  Ports- 
mouth &  C.  Railroad,  39  N.  H.  435. 

A  judgment  rendered  against  a  cor- 
poration after   its   dissolution,   on  a 
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sue  or  be  sued  is  either  expressly  or  impliedly  conferred  by  a  statute 
extending  the  corporate  existence  for  a  definite  or  indefinite  time  to 
enable  it  to  wind  up  its  business.**  If  there  is  no  such  statute,  then 
there  is  often  a  statute  making  the  directors  or  other  officers  trustees 
for  the  purpose  of  winding  up  (and  sometimes  both  statutes  exist  in 
a  particular  state),  in  which  case  suits  may  be  brought  by  and  against 
the  corporation  either  in  the  name  of  the  corporation  or  of  such 
trustees — there  being  some  conflict  of  opinion  as  to  whether  the 

cause  of  action  which  arose  before,  is      St.  190;  Stetson  v.  City  Bank  of  New 


valid,  where  a  statute  provides  that 
the  dissolution  of  a  corporation  for 
any  cause  shall  not  take  away  or  im- 
pair any  remedy  given  against  such 
corporation  for  liabilities  incurred 
previous  to  its  dissolution.  Stein- 
hauer  v.  Colmar,  11  Colo.  App.  494,  55 
Pac.  291. 

8ft  Pomeroy  's  Lessee  v.  Bank  of  In- 
diana, 1  Wall.  (U.  8.)  23,  17  L.  Ed. 
500;  Tuskaloosa  Scientific  &  Art 
Ass'n  v.  Green,  48  Ala.  346;  Muncie 
&  Portland  Traction  Co.  v.  Citizens' 
Gas  &  Oil  Min.  Co.,  179  Ind.  322,  100 
N.  E.  65. 

Bee  also  in  this  connection: 

United  States.  Boyd  v.  Hankinson, 
92  Fed.  49. 

Alabama.  Crawford  v.  Planters'  & 
Merchants'  Bank  of  Mobile,  6  Ala. 
289. 

Arkansas.  State  v.  Bank  of  Wash- 
ington, 18  Ark.  554. 

Illinois.  St.  Louis  &  S.  Coal  &  Min- 
ing Co.  v.  Sandoval  Coal  &  Mining 
Co.,  Ill  111.  32. 

Kentucky.  Bank  of  United  States 
v.  Leathers,  8  B.  Mon.  126. 

Michigan.  Bewick  v.  Alpena  Har- 
bor Improvement  Co.,  39  Mich.  700. 

Mississippi.  Campbell  v.  Mississippi 
Union  Bank,  6  How.  625. 

Nebraska.  Schmitt  &  Bro.  Co.  v. 
Mahoney,  60  Neb.  20,  82  N.  W.  99; 
Wehn  v.  Fall,  55  Neb.  547,  70  Am.  St. 
Rep.  397,  76  N.  W.  13. 

New  Hampshire.  Blake  v.  Ports- 
mouth &  C.  Railroad,  39  N.  H.  435. 

Ohio.    Warner  v.  Callender,  20  Ohio 


Orleans,  2  Ohio  St.  167,  12  Ohio  St. 
577. 

Virginia.  Richmond  Union  Passen- 
ger Ry.  Co.  v.  New  York  &  S.  B.  Ry. 
Co.,  95  Va.  386,  28  S.  E.  573. 

Statutory  power  to  continue  to  act 
for  the  purpose  of  closing  up  the  busi- 
ness includes  power  to  sue  and  be 
sued.  Castle's  Adm'r  v.  Acrogen 
Coal  Co.,  145  Ky.  591,  140  S.  W.  1034. 

Such  a  statute  authorizes  an  action 
for  a  tort,  committed  before  dissolu- 
tion, against  the  corporation  after  dis- 
solution. Hould  v.  John  P.  Squire  & 
Co.,  81  N.  J.  L.  103,  79  Atl.  282. 

In  a  statute  providing  that  "any 
corporation  whose  powers  may  ex- 
pire by  express  limitation,  or  other- 
wise, on  any  day,  may  continue  to 
be  a  body  corporate  *  *  *  for 
the  purpose  of  prosecuting  and  de- 
fending suits,"  etc.,  "the  word 
'may'  is  to  be  construed  'must'  or 
'shall,'  where  the  public  interest  and 
rights  are  concerned,  and  the  public 
or  third  persons  have  a  claim  de  jure 
that  the  power  shall  be  exercised," 
and  the  dissolution  of  a  corporation 
by  expiration  of  its  charter  or  other- 
wise cannot  prevent  it  from  suing  or 
being  sued  at  any  time  within  the 
three  years.  Blake  v.  Portsmouth  & 
C.  Railroad,  39  N.  H.  435. 

Construction  and  operation  of  such 
statutes  generally,  see  §§5629-5638, 
infra. 

That  such  statutes  sometimes  apply 
only  to  a  certain  kind  or  kinds  of 
dissolution,  see   §5630,   infra. 
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corporation  or  the  trustees  is  the  proper  party  to  sue  or  be  sued." 
Sometimes,  the  appointment  of  a  receiver  is  provided  for  so  that 
actions  may  be  brought  by  or  against  the  receiver.87 

Such  statutes  authorize  a  corporation  to  sue  out  a  writ  of  error, 
such  a  writ  being  the  beginning  of  a  new  suit.**  But  statutory  author- 
ity for  suits  against  a  dissolved  corporation  to  enforce  its  liabilities 
does  not  include  power  of  a  simple  contract  creditor  to  sue  the  cor- 
poration merely  to  establish  the  validity  of  his  claim  so  as  to  author- 
ize him  to  bring  a  creditors'  suit.*9 

If  the  power  to  sue  as  a  corporation  remains  after  dissolution,  by 
virtue  of  a  statute,  it  is  not  limited  to  actions  in  the  state  but  includes 
actions  in  a  federal  court  in  another  state.00  In  other  words,  such 
statutes  have  an  extraterritorial  effect.01  On  the  other  hand,  a  statute 
providing  that  corporations  shall  have  existence  for  the  purpose  of 
suing  and  being  sued  for  a  specified  time  after  a  decree  of  dissolution 
cannot  apply  to  a  foreign  corporation  within  the  state.  Where,  there- 
fore, a  foreign  corporation  has  been  dissolved  absolutely  by  a  decree 
of  the  courts  of  the  state  of  its  creation,  and  there  is  no  statute  in 
such  state  authorizing  suits  by  or  against  a  corporation  after  dissolu- 
tion, action  cannot  be  maintained  against  it  in  another  state.00 

Such  statutes,  unless  otherwise  provided,  do  not  suspend  the  run- 
ning of  limitations  in  favor  of  the  corporation.08 

§  5606.  —  Bight  to  sue  after  expiration  of  statutory  extension  of 
corporate  life.    It  is  generally  held  that,  where  a  statute  continues 


86  See   §5650,   infra. 

87  Action  by  receiver,  as  authorized 
by  statute,  as  exclusive,  see  Nelson  v. 
Hubbard,  96  Ala.  238,  17  L.  B.  A.  375, 
11  So.  428. 

88  Singer  &  Talcott  Stone  Go.  v. 
Hutchinson,  176  HI.  48,  51  N.  E.  622, 
rev'g  72  111.  App.  366,  and  holding 
that  time  to  sue  out  writ  was  not 
limited  to  two  years. 

88*  Atlantic  Dredging  Go.  v.  Beard, 
145  N.  Y.  App.  Div.  342,  130  N.  Y. 
Supp.  4,  203  N.  Y.  584,  96  N.  E.  415. 

MGushman  v.  Warren-Scharf  As- 
phalt Paving  Go.,  220  Fed.  857.  See 
also  §  2954,  supra. 

The  dissolved  corporation  may  sue 
in  another  state.  Kelly  &  Jones  Co.  v. 
Howard  M.  Hooker  6  Go.,  178  Fed. 


71,  under  New  Jersey  statute. 

81  Statutes  continuing  a  corporation 
for  the  purposes  of  suing  and  being 
sued  have  extraterritorial  effect  and 
are  entitled  to  recognition  and  en- 
forcement by  the  courts  of  sister 
states.  Sinnott  v.  Hanan,  214  N.  Y. 
454,  108  N.  E.  858,  rev'g  on  this 
ground  156  N.  Y.  App.  Div.  323,  141 
N.  Y.  Supp.  505. 

8S  Fitts  v.  National  Life  Ass  'n,  130 
Ala.  413,  30  So.  374;  Olds  v.  City 
Trust,  Safe  Deposit  &  Surety  Co.,  185 
Mass.  500,  102  Am.  St.  Bep.  356,  70 
N.  E.  1022. 

83  Bradley  Salt  Co.  v.  Norfolk  Im- 
porting &  Exporting  Co.  of  Virginia, 
101  Fed.  681,  Virginia  statute. 
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the  existence  of  a  corporation  for  a  certain  period  after  its  dissolu- 
tion for  the  purpose  of  prosecuting  and  defending  suits,  etc.,  it  be- 
comes absolutely  defunct  upon  the  expiration  of  such  period,  in  the 
absence  of  provision  to  the  contrary,  so  that  no  action  can  afterwards 
be  brought  by  or  against  it,  and  that  actions  then  pending  by  or 
against  it  abate.94    So  where  a  corporation  has  become  defunct  and 


•4  Dundee  Mortgage  &  Trust  Inv. 
<X  v.  Hughes,  77  Fed.  855. 

Where  a  statute  provides,  expressly 
or  in  effect,  that  a  dissolved  eompany 
shall  be  continued  as  a  body  cor- 
porate for  a  certain  number  of  years 
to  prosecute  and  defend  suits,  the 
company  cannot  sue  or  be  sued  after 
the  expiration  of  such  time.  Central 
Stock  &  Grain  Exchange  v.  Pine  Tree 
Lumber  Co.,  140  111.  App.  471;  Bos- 
ton Towboat  Go.  v.  Medford  Nat. 
Bank,  228  Mass.  484,  117  N.  E.  928. 

Debts  are  "totally  extinguished" 
after  the  three-year  extension.  Con- 
well  v.  Pattison,  28  Ind.  509,  515. 

Under  a  Massachusetts  statute  con- 
tinuing the  existence  of  every  cor- 
poration whose  charter  has  been  an- 
nulled or  has  expired,  for  the  term 
of  three  years  afterwards,  for  the 
purpose  of  prosecuting  and  defending 
suits  by  or  against  it,  and  enabling 
it  gradually  to  settle  and  close  its 
concerns,  to  dispose  of  and  convey  its 
property,  and  to  divide  its  capital 
stock,  and  providing  also  for  the  ap- 
pointment of  a  receiver,  at  any  time 
within  such  three  years,  to  do  all  acts 
which  might  have  been  done  by  the 
corporation  if  in  being,  for  the  final 
settlement  of  its  unfinished  business, 
it  was  held  that  a  judgment  recov- 
ered against  a  corporation  after  the 
expiration  of  three  years  from  the 
repeal  of  its  charter,  without  any  re- 
ceiver having  been  appointed,  was 
void.  Thornton  v.  Marginal  Freight 
By.  Co.,  123  Mass.  32. 

In  Maine,  an  action  by  a  dissolved 
corporation  commenced  within  the 
three  years  must  be  dismissed  upon 


the  expiration  of  such  three  years. 
Maine  Shore  Line  B.  Co.  v.  Maine 
Cent.  B.  Co.,  92  Me.  476,  43  Atl.  113. 
Compare  Franklin  Bank  v.  Cooper, 
infra,  note  97. 

In  North  Carolina  it  has  been  held 
that  the  statute  of  that  state  which 
continued  the  existence  of  defunct 
corporations  for  three  years  after  the 
expiration  of  their  charters,  for  the 
purpose  of  bringing  and  defending 
suits  and  closing  up  their  business, 
ousted  the  former  equity  jurisdiction 
for  the  appointment  of  a  receiver,  at 
the  instance  of  creditors,  to  wind  up 
the  affairs  of  such  a  corporation,  the 
statutory  remedy  being  exclusive.  It 
was  further  held  that  the  statutory 
remedy  must  be  pursued  within  the 
three  years,  and  that  a  failure  to  pro- 
ceed within  that  time  was  a  complete 
defense  as  against  creditors  of  the 
corporation,  not  only  to  the  corpora- 
tion itself,  but  also  to  stockholders 
who  by  the  charter  of  the  corporation 
were  made  individually  responsible 
for  its  debts  in  the  event  of  its  in- 
solvency. Von  Glahn  v.  Be  Bosset,  81 
N.  C.  468. 

In  Oregon,  under  a  statute  allowing 
five  years  after  dissolution  to  sue  and 
be  sued,  it  was  held  that  where  a 
company  was  voluntarily  dissolved 
and  a  suit  was  brought  by  it  on  a 
cause  of  action  accruing  before  the 
dissolution,  two  years  after  the  dis- 
solution, and  the  company  recovered 
judgment  but  on  appeal  it  was  re- 
versed and  a  new  trial  ordered,  and 
before  the  new  trial  was  had  the 
five  years  expired,  the  action  abated 
and  the  court  could  not  allow  a  sub- 
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its  right  to  sue  has  terminated  by  lapse  of  the  statutory  time  allotted 
for  winding  up,  suit  cannot  be  maintained  on  behalf  of  the  corpora- 
tion by  a  trustee  for  it.*6  However,  this  time  limit  does  not  apply 
unless  the  circumstances  are  such  as  to  bring  the  corporation  within 
the  provisions  of  the  statute.96  Moreover,  a  suit  brought  within  the 
extended  time  is  not  abated  by  the  expiration  thereof ,  where  the 
statute  authorizes  the  corporation  to  sue  within  two  years  "and  to 
prosecute  the  same  to  final  judgment."  **  And  in  Michigan,  a  statute 
which  expressly  provided  that  pending  actions  should  not  be  abated 
by  dissolution  was  applied  to  a  pending  action  within  the  three-year 
extension  so  as  to  preclude  the  abatement  of  such  an  action  at  the  end 
of  the  three  years.9*  So  in  Illinois,  a  suit  after  the  expiration  of  the 
time  limit  has  been  held  to  be  authorized  by  the  wording  of  the 
statutes  in  that  state.99  In  Kentucky  it  is  held  that  a  corporation 
whose  charter  has  expired  may  sue  even  after  the  statutory  two  years 
allowed  for  such  suits,  where  the  company  has  been  engaged  in  pro- 
tracted litigation  to  settle  up  its  affairs,  especially  where  it  is  only 


stitution  on  a  second  appeal  so  as  to 
preserve  the  judgment  recovered  by 
the  company  on  the  new  trial,  but  the 
court  permitted  the  substitution  of 
the  stockholders  as  parties  upon  the 
original  appeal  and  a  new  hearing  on 
such  appeal.  Service  Lumber  Go.  v. 
Sumpter  Valley  R.  Co.,  81  Ore.  32, 
158  Pac.  175,  152  Pac.  262,  setting 
aside  149  Pac.  531. 

96  State  v.  U.  S.  Grant  University, 
115  Tenn.  238,  255,  -90  S.  W.  294. 

96  A  statute  providing  that  corpora- 
tions whose  charters  have  "expired 
or  been  annulled"  shall  continue  as 
bodies  corporate  for  three  years  for 
the  purpose  of  winding  up  their  busi- 
ness, etc.,  does  not  apply  where  a  cor- 
poration's  charter  has  neither  expired 
nor  been  annulled,  but  it  has  merely 
closed  up  its  business  and  settled  with 
its  members,  and  the  expiration  of 
three  years  after  such  settlement  does 
not  prevent  a  suit  against  it.  Heggie 
v.  People's  Building  &  Loan  Ass'n, 
107  N.  C.  581,  12  S.  E.  275. 

97  Franklin  Bank  v.  Cooper,  36  Me. 
179. 


98  Bewick  v.  Alpena  Harbor  Im- 
provement Co.,  39  Mich.  700. 

This  Michigan  statute  was  applied 
in  a  suit  brought  in  Massachusetts  in 
Michigan  State  Bank  v.  Gardner,  15 
Gray  (Mass.)  362. 

99  In  Illinois,  the  statute  (Bev.  St. 
c.  32)  provides  (section  10)  that  cer- 
tain corporations  whose  charters  may 
have  expired  shall  continue  in  their 
corporate  capacity  for  two  years  for 
the  sole  purpose  of  collecting  debts 
due,  and  selling  and  conveying  their 
property;  (section  11)  that  the  cor- 
porate name  may  be  used  for  such 
purpose,  and  that  they  shall  be 
capable  of  prosecuting  and  defending 
all  suits  at  law  or  in  equity;  and  (sec- 
tion 12)  that  the  dissolution  for  any 
cause  whatever  of  any  such  corpora- 
tion shall  not  take  away  or  impair  any 
remedy  given  against  such  corpora- 
tion, its  stockholders  or  officers,  for 
any  liabilities  incurred  previous  to 
its  dissolution.  Under  these  provi- 
sions it  was  held  that  a  corporation 
sued  for  a  debt  incurred  previous  to 
the  expiration  of  its  charter  may  sue 
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a  nominal  party.1  In  Wisconsin,  it  is  held  that  tinder  a  statute 
which  permits  a  corporation  three  years  in  which  to  wind  up  its 
affairs  after  the  termination  of  its  charter,  an  action  to  wind  up  the 
affairs  may  be  maintained  after  the  expiration  of  the  three-year 
period,  on  the  ground  that  the  capital  of  a  corporation  is  a  trust 
fund  for  the  benefit  of  creditors  and  stockholders,  and  when  a  cor- 
poration is  dissolved  and  loses  its  legal  identity,  "a  court  of  equity 
will,  if  necessary,  lay  hold  of  its  assets  to  compel  a  final  liquidation 
of  its  affairs,  and  a  distribution  of  the  capital  among  the  stockholders 
as  in  partnership  associations. ,,f 


§  5607.  —  Proper  or  necessary  parties  to  action.  If  the  existence 
of  a  corporation  is  continued  by  statute  for  a  definite  or  indefinite 
time,  for  the  purpose  of  winding  up  its  affairs  and  there  is  no 
statute  making  its  officers  its  statutory  trustees  and  no  liquidator  or 
receiver  has  been  appointed,  actions  by  or  against  the  corporation 
after  dissolution  should  be  brought  in  the  name  of  the  corporation, 
and  an  action  brought  against  the  corporation  after  dissolution  need 
not  join  the  directors  as  defendants.8  But  where  there  is  a  statute 
making  the  directors  or  other  officers  statutory  trustees,  there  is  some 
conflict  as  to  whether  the  corporation  itself  is  a  proper  or  necessary 
party.4 

§  5808.  —  Upon  whom  process  may  be  served  where  corporation  is 
dissolved.  If  a  corporation  is  dissolved,  the  question  on  whom 
process  may  be  served  depends  largely  upon  the  local  statutes.6  Where 
a  corporation  may  be  sued  after  its  dissolution,  service  of  process 
ordinarily  may  be  made  upon  any  officer  of  the  corporation  who  could 
have  been  properly  served  if  the  corporation  had  not  been  dissolved.0 


out  a  writ  of  error  more  than  two 
years  after  expiration  of  its  charter, 
notwithstanding  the  suing  out  of  a 
writ  of  error  is  the  beginning  of  a 
new  suit,  sinee  section  12,  supra,  gives 
such  creditors  the  right  to  sue,  with- 
out any  limitation  as  to  time  except 
that  of  the  general  statute  of  limita- 
tions, and  since  the  practice  act  pro- 
vides that  a  party  to  an  action  may 
prosecute  a  writ  of  error.  Singer  & 
Talcott  Stone  Co.  v.  Hutchinson,  176 
HI.  48,  51  N.  B.  622,  rev'g  72  111. 
App.  366. 
1  Smith  v.   Commonwealth  Land  & 


Lumber  Co.,  172  Ky.  607,  189  S.  W. 
912. 

SLindemann  v.  Busk,  125  Wis.  210, 
104  N.  W.  119. 

•  Townsend  v.  Delaware  Glue  Co., 
—  Del.  Ch.  — ,  103  AtL  576. 

4  See   §5650,  infra. 

*  See  Wisconsin  &  A.  Lumber  Co.  v. 
Cable,  159  Iowa  81,  140  N.  W.  211. 

6 Castle's  Adm'r  v.  Acrogen  Coal 
Co.,  145  Ky.  591,  140  S.  W.  1034.  See 
generally  §  3003,  supra. 

Where  statute  authorizes  service 
upon  "any  of  the  last  known  or  act- 
ing officers"  of  corporations,  serviee 


9205 


§  5608] 


Private  Corporations 


[Ch.64 


In  some  states,  the  statute  provides  that  service  may  be  made  upon 
the  trustees  or  persons  in  charge  of  the  assets.7 


§  5609.  —  Pleading  and  procedure  to  raise  question  of  dissolution. 

If  dissolution  of  the  plaintiff  is  relied  on,  it  should  be  brought  to  the 
attention  of  the  court  by  a  proper  motion  or  plea.  Where  a  company 
is  sued  after  its  dissolution,  without  authority,  the  remedy  is  to 
abate  the  action  in  the  same  manner  as  the  suggestion  of  death  of  a 
natural  person,  and  it  is  not  entitled  merely  because  thereof  to  a 
directed  verdict  on  the  merits.6  If  leave  of  court  to  sue  a  dissolved 
corporation  is  required  by  statute,  such  leave  of  court  must  be 
alleged  in  a  suit  against  a  dissolved  corporation.9  The  pleadings 
presenting  the  defense  of  dissolution  may  be  presented  and  verified 
by  the  persons  last  in  charge  of  the  corporate  affairs.10 

§  5610.  Effect  on  attachments  and  garnishments.  After  dissolu- 
tion, a  creditor  cannot  attach  corporate  property.  And  it  has  also 
been  held  that  the  dissolution  of  a  corporation  by  expiration  of  its 
charter  or  a  decree  of  forfeiture  of  its  charter  rendered  pending  at- 
tachment proceedings  against  it  as  defendant,  and  before  judgment 
therein,  dissolves  the  attachment,11  although  it  is  sometimes  held 
that  valid  attachments  existing  at  the  time  of  filing  a  bill  for  dissolu- 
tion are  not  destroyed,  but  their  enforcement  is  suspended.18    How- 


may  be  made  on  the  person  last 
elected  to  the  office  of  secretary.  Wis- 
consin &  A.  Lumber  Co.  v.  Cable,  159 
Iowa  81,  140  N.  W.  211. 

Where  statute  enumerated  officers 
who  might  be  served  after  dissolution, 
but,  in  case  of  a  corporation  to  be 
sued,  such  officers  do  not  exist  or  can- 
not be  found,  substituted  service  is 
proper.  Merrill  v.  Montgomery,  25 
Mich.  73. 

Where  statute  provided  that  cor- 
porations dissolved  may  sue  and  be 
sued  as  before,  and  by  amendment 
service  by  publication  was  declared 
sufficient  in  such  cases,  service  on  the 
former  president  was  held  sufficient. 
Bichmond  Union  Passenger  By.  Co.  v. 
New  York  &  S.  B.  By.  Co.,  95  Va.  386, 
28  8.  E.  573. 

Service  on  stockholder  who  had 
been  a  director  does  not  bind  other 


stockholders.  Stanton  v.  Gilpin,  38 
Wash.  191,  80  Pac.  290. 

Service  of  process  on  registered 
agent  is  valid.  Hould  v.  John  P. 
Squire  &  Co.,  81  N.  J.  L.  103,  79  AtL 
282. 

7  Heenan     &     Finlen     v.     Parmele, 

—  Neb.  — ,  118  N.  W.  324. 
*Corsicana  Transit  Co.  v.  Walton, 

—  Tex.  Civ.  App.  — ,  189  S.  W.  307. 

9  People  v.  Bamapo  Water  Co.,  51 
N.  Y.  App.  Div.  145,  64  N.  Y.  Supp. 
532. 

10  Pennington  &  Evans  v.  Douglas, 
A.  &  G.  B.  Co.,  6  Ga.  App.  S54,  65 
S.  E.  1084. 

11  See  §  3178,  supra. 

lBBisbee  v.  Mt.  Battie  Mfg.  Co., 
107  Me.  185,  77  Atl.  778;  Cobb  v.  Cam- 
den  Sav.  Bank,  106  Me.  178,  20  Ann. 
Cas.  547,  76  Atl.  667. 
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ever,  attachments  are  not  abated,  it  seems,  in  Missouri,18  nor  in  Illi- 
nois.1* 

It  has  also  been  held  that  pending  garnishment  proceedings  are 
abated.1* 


§  6611.  Judgment  and  execution  after  dissolution.  Except  where 
a  statute  expressly  or  impliedly  authorizes  actions  by  and  against 
a  corporation  after  its  dissolution,  a  judgment  rendered  against  a 
corporation  after  its  dissolution,  though  the  action  may  have  been 
brought  before,  is  absolutely  void,  just  as  a  judgment  rendered  against 
a  natural  person  after  his  death  is  void,  and  it  is  subject,  therefore, 
to  collateral  attack ; ie  and  if,  after  a  judgment  is  rendered  in  favor 
of  or  against  a  corporation,  the  corporation  is  dissolved  by  expira- 
tion of  its  charter,  or  otherwise,  no  execution  on  the  judgment  can  be 
sued  out  in  the  name  of  the  corporation,  or  against  it,  as  the  case 
may  be.17  If  execution  is  issued  after  dissolution,  the  execution  sale 
is  void  rather  than  voidable.18  It  has  been  held,  however,  that  if  an 
officer  has  levied  upon  or  seized  property  on  an  execution  in  favor 


iSLindell  v.  Benton  ft  Kennerly,  6 
Mo.  361. 

14  Life  Ass'n  of  America  v.  Fassett, 
302  111.  315;  City  Ins.  Co.  of  Provi- 
dence v.  Commercial  Bank  of  Bristol, 

68  HI.  348,  at  least  in  case  of  foreign 
corporations. 

1*  Walters  v.  Western  ft  A.  B.  Co., 

69  Fed.  679,  and  see  §  3178,  supra. 

16  United  States.  Mumma  v.  Poto- 
mac Co.,  8  Pet.  281,  8  L.  Ed.  945. 

Illinois.  Life  Ass'n  of  America  v. 
Fassett,  102  HI.  315. 

Iowa.  District  Tp.  of  Clay  v.  In- 
dependent Dist.  of  Buchanan,  63  Iowa 
188,  18  N.  W.  859. 

Maine.  Merrill  v.  Suffolk  Bank,  31 
Me.  57,  50  Am.  Dec.  649.  And  see 
Rankin  v.  Sherwood,  33  Me.  509. 

Massachusetts.  Thornton  v.  Margi- 
nal Freight  By.  Co.,  123  Mass.  32. 

Missouri  Meramec  Spring  Park 
Co.  v.  Gibson,  268  Mo.  394,  188  S.  W. 
179. 

New  York.  Sturges  v.  Vanderbilt, 
73  N.  Y.  384. 

North  Carolina.  Dobson  v.  Simon- 
ton,  86  N.  C.  492. 


Wisconsin,  Combes  v.  Reyes,  89 
Wis.  297,  27  L.  B.  A.  369,  46  Am.  St. 
Bep.  839,  62  N.  W.  89. 

Contra,  Kansas  City  Hotel  Co.  v. 
Sauer,  65  Mo.  279. 

After  the  charter  of  a  corporation 
has  been  forfeited,  and  its  assets  are 
in  the  hands  of  a  receiver,  a  judg- 
ment rendered  against  the  corporation 
is  absolutely  void,  although  it  may 
have  been  rendered  by  consent  of 
counsel.  Insurance  Com'r  v.  United 
Fire  Ins.  Co.,  22  B.  I.  377,  48  Atl.  202. 

A  judgment  against  a  dissolved  cor- 
poration may  be  impeached  by  stock- 
holders. Crossman  v.  Vivienda  Water 
Co.,  150  Cal.  575,  89  Pac.  335. 

17  See  §  3178,  supra. 

Of  course,  execution  can  be  sued 
out  where  a  statute  continues  the  cor- 
porate life.  Commercial  Loan  &  Trust 
Co.  v.  Mailers,  242  111.  50,  134  Am. 
St.  Bep.  306,  17  Ann.  Cas.  224,.  89 
N.  B.  661. 

IS  Allison  v.  Bichardson,  —  Tex. 
Civ.  App.  — ,  171  S.  W.  1021. 
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of  or  against  a  corporation,  he  may  proceed  with  the  execution  of  the 
writ  by  a  sale  of  the  property,  although  the  corporation  may  have 
been  dissolved  since  the  levy  or  seizure.10 

Injunction  lies  to  prevent  the  entry  of  a  judgment  at  law  against 
a  dissolved  corporation  which  is  being  wound  up,  at  least  where  no 
injury  or  benefit  to  the  creditor  can  result  either  from  the  judgment 
or  the  injunction,  while  on  the  other  hand  trouble  and  inconvenience 
in  the  administration  of  the  property  will  necessarily  result  from  the 
entry  of  the  judgment.80 


§  5612.  Appeal  or  writ  of  error  after  dissolution.  Ordinarily,  un- 
less authority  is  conferred  by  statute,  an  appeal  or  writ  of  error  from 
or  to  a  judgment  for  or  against  a  corporation  cannot  be  prosecuted  in 
the  name  of  the  corporation  after  its  existence  has  expired,81  except 
from  a  judgment  of  forfeiture ; **  but  it  has  been  held  that,  where 
the  rights  of  a  corporation  whose  existence  has  terminated  pending  an 
appeal  or  writ  of  error  from  or  to  a  judgment  or  decree  in  favor  of  or 
against  it  have  passed  to  others  by  assignment  for  value  during  its 
existence,  the  case  may  proceed  to  judgment  or  decree  in  the  appellate 
court.88  Where  a  corporation  appeals  from  a  judgment  forfeiting  its 
charter,  and  the  judgment  is  affirmed,  it  is  not  dissolved  until  the 
affirmance,  and  therefore  a  judgment  rendered  against  it  after  the 
judgment  appealed  from,  but  before  its  affirmance,  is  valid.84 

So  dissolution  pending  appeal  or  writ  of  error  generally  abates  all 
proceedings.85 

If  a  statute  provides  that  pending  actions  shall  not  abate  by  reason 


l*See  §317$,  supra. 

*0  Trustees  of  Sea  Isle  City  Realty 
Co.  v.  First  Nat.  Bank  of  Ocean  City, 
87  N.  J.  Eq.  84,  99  Atl.  929. 

SI  Life  Ass'n  of  America  v.  Fas- 
sett,  102  HI.  315;  Benick  v.  Bank  of 
West  Union,  13  Ohio  298,  42  Am.  Dec. 
203. 

Construction  of  statute  as  to  con- 
ferring authority,  see  Singer  &  Tal- 
cott  Co.  v.  Hutchinson,  176  111.  48,  51 
N.  E.  622,  rev'g  72  HI.  App.  366. 

JMCorsicana  Transit  Co.  v.  Walton, 
—  Tex.  Civ.  App.  — ,  189  S.  W.  307. 

>3  Bank  of  Alexandria  v.  Patton, 
1  Rob.  (Va.)  499. 

*4  Giles  v.  Stanton,  86  Tex.  620,  26 
S.  W.  615.    And  see  Texas  Trunk  By. 


Co.  v.  Jackson,  85  Tex.  605,  22  S.  W. 
1030. 

*  Logan  v.  Western  &  A.  B.  Co.,  87 
Ga.  533,  13  S.  E.  516;  Cunkle  v.  Inter- 
state B.  Co.,  54  Kan.  194,  40  Pac.  184; 
Bider  v.  Nelson- Albemarle  Union  Fac- 
tory, 7  Leigh  (Va.)  154,  30  Am.  Dec. 
495.  See  also  May  v.  State  Bank  of 
North  Carolina,  2  Bob.  (Va.)  56,  40 
Am.  Dec.  726.  But  see  Eau  Claire 
Canning  Co.  v.  Western  Brokerage 
Co.,  213  111.  561,  73  N.  E.  430;  Com- 
mercial Bank  v.  Chambers,  8  Smedes 
&  M.  (Miss.)  9,  44;  Nevitt  v.  Bank 
of  Port  Gibson,  6  Smedes  &  M. 
(Miss.)  513. 

See  generally  §2954,  note  70; 
§  3124,  supra. 
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of  dissolution  and  that  the  judgment  may  be  enforced  as  though  no 
forfeiture  had  occurred,  a  corporation  may  appeal  from  a  judgment 
against  it  rendered  in  an  action  commenced  before  the  forfeiture.86 
If  the  action  is  abated  by  the  dissolution,  the  defendant  company 
cannot  thereafter  be  made  a  party  defendant  to  a  writ  of  error  in 
connection  with  the  judgment.87 

§  6613.  Effect  of  dissolution  pendente  lite— Independently  of  stat- 
ute. Eicept  in  Illinois  w  and  Missouri **  where  the  contrary  rule 
prevails,  it  is  too  well  settled  to  admit  of  any  controversy  that,  unless 
there  is  a  statute  to  the  contrary,  actions  by  a  corporation  abate  upon 
its  dissolution,  regardless  of  the  method  of  dissolution;80  and  it  is 
equally  well  settled  that  actions  against  a  corporation  abate  where  it 
is  dissolved  pending  the  action.81  This  rule  applies  in  equity  as  well 
as  in  courts  of  law,  and  without  regard  to  whether  the  dissolution 
is  by  expiration  or  by  judicial  decree  of  forfeiture,  or  the  corporation 
is  domestic  or  foreign.88  Even  an  agreement  by  counsel,  subsequent 
to  dissolution,  consenting  to  judgment  against  the  corporation  in  a 
pending  action,  is  void.88  However,  there  is  no  abatement  unless 
the  dissolution  has  been  actually  accomplished  as  a  matter  of  law,  as 
distinguished  from  acts  which  have  the  effect,  to  a  greater  or  less 


86  Brandon  v.  Umpqua  Lumber  & 
Timber  Co.,  166  Cal.  322,  136  Pac.  62. 

87Venable  Bros.  v.  Southern  Gran- 
ite Co.,  135  Ga.  508,  32  L.  B.  A.  (N. 
8.)   446,  69  S.  E.  822. 

88  Commercial  Loan  &  Trust  Co.  v. 
Mailers,  242  111.  50,  134  Am.  St.  Bep. 
306,  17  Ann.  Cas.  224  with  note,  89 
N.  E.  661;  Life  Ass'n  of  America  v. 
Fassett,  102  111.  315;  Graham  &  Mor- 
ton Transp.  Co.  v.  Owens,  165  111.  App. 
100. 

In  Illinois,  independently  of  any 
statute,  a  corporation  which  was  vol- 
untarily dissolved  pending  an  action 
by  it  may  nevertheless  sue  out  an 
execution  on  a  judgment  recovered  by 
the  corporation  after  its  dissolution. 
Commercial  Loan  &  Trust  Co.  v.  Mai- 
lers, 242  111.  50,  134  Am.  St.  Bep.  306, 
17  Ann.  Cas.  224,  89  N.  E.  661. 

88  Evans  v.  Interstate  Bapid  Tran- 
sit By.  Co.,  106  Mo.  594;  Lindell  v. 
Benton,  6  Mo.  361. 


80  See  §2955,  note  94,  supra. 

81  See  §  2955,  note  95,  supra,  and 
also  Sinnott  v.  Hanan,  214  N.  Y.  454, 
108  N.  E.  858;  Phillips  v.  American 
Union  Fire  Ins.  Co.  of  Philadelphia, 
168  N.  Y.  App.  Div.  938,  153  N.  Y. 
Supp.  99;  Hawley  v.  Bonanza  Queen 
Min.  Co.,  61  Wash.  90,  111  Pac.  1073. 

Dissolution  abates  a  pending  fore- 
closure suit  against  the  corporation, 
and  it  cannot  in  any  event  proceed 
until  revived  against  the  trustee  of 
the  property.  In  re  French,  181  N.  Y. 
App.  Div.  719,  168  N.  Y.  Supp.  988. 

But  a  decree  of  a  state  court  dis- 
solving a  corporation  does  not  affect 
involuntary  bankruptcy  proceedings 
previously  begun.  In  re  White  Moun- 
tain Paper  Co.,  127  Fed.  180,  and  see 
§  5603,  supra. 

88  See  §2955,  supra. 

88  Insurance  Com'r  v.  United  Fire 
Ins.  Co.,  22  B.  I.  377,  48  Atl.  202. 
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extent,  of  a  dissolution  but  do  not  actually  effect  a  dissolution  as  a 
matter  of  law.8*  Likewise,  it  seems,  the  decree  of  forfeiture  or  disso- 
lution may,  by  its  terms,  prevent  the  abatement  of  pending  actions.86 

While  there  is  some  authority  tending  to  the  contrary,  it  is  now 
almost  unanimously  held  that  the  action  by  or  against  the  corporation 
abates  by  operation  of  law,  on  its  dissolution,  without  any  plea  in 
abatement,  and  that  the  objection  may  be  urged  at  any  Jkne.86 

When  it  is  said  that  actions  by  or  against  a  corporation  abate  on 
its  dissolution  pendente  lite,  the  further  question  arises  whether  the 
suit  may  be  revived.  Independently  of  statute,  it  has  been  held  that 
actions  by  a  corporation  abated  by  its  dissolution  cannot  be  revived 
at  law;87  but  it  is  also  held  in  some  states  that  the  proceeding  may  be 
revived  where  the  suit  by  a  corporation  is  in  equity,88  and  that  the 
same  rule  applies  to  suits  in  equity  against  corporations  which  are 
dissolved  pendente  lite.80  However,  there  are  but  few  authorities 
relating  to  this  question,  since  the  statutes  in  nearly  all  jurisdictions 
provide  either  that  the  action  shall  not  abate  or  that  it  may  be 
revived.40 

If  a  dissolved  corporation  appeals  from  a  decree  against  it  and 
gives  a  bond  for  the  successful  prosecution  of  the  appeal,  it  cannot 
assert  that  it  is  nonexistent  and  incapable  of  defending  suits.41 

§  5614.  —  Statutory  provisions.  In  nearly  all  the  states  statutes 
now  have  been  enacted  which  provide  either  directly  or  indirectly  that 
the  dissolution  of  a  corporation  shall  not  affect  pending  actions.48 


W  See  City  Ins.  Co.  of  Providence 
v.  Commercial  Bank  of  Bristol,  68  111. 
348,  and  also  §  2955,  supra. 

For  instance,  the  mere  appointment 
of  a  receiver  does  not  abate  pending 
actions.  Rooney  v.  Southern  Building 
&  Loan  Ass'n,  119  Ga.  941,  47  S.  E. 
345. 

35  Life  Ass  'n  of  America  v.  Fassett, 
102  HI.  315,  explained  in  Eau  Claire 
Canning  Co.  v.  Western  Brokerage 
Co.,  213  111.  561,  576,  73  N.  E.  430. 

36  See  Greeley  v.  Smith,  3  Story 
657,  Fed.  Cas.  No.  5,748;  Eagle  Chair 
Co.  v.  Kelsey,  23  Kan.  632. 

37  Torry  v.  Robertson,  24  Miss.  192. 
33  Kelly    v.    Bochelle     (Tex.    Civ. 

A  pp.),  93  S.  W.  164. 

89 See  Life  Ass'n  of  America  v. 
Goode,  71  Tex.  90,  8  S.  W.  639. 


40  See  Grand  Gulf  Bank  v.  Wood,  12 
Smedes  &  M.  (Miss.)  482,  and  consult 
the  statutes  in  the  several  states. 

Federal  courts  follow  state  laws. 
Portland  Gold  Min.  Co.  v.  Stratton, 
196  Fed.  714. 

41  Pease  v.  Bath  bun-Jones  Engi- 
neering Co.,  243  U.  S.  273,  61  L.  Ed. 
715,  Ann.  Cas.  1918  C  1147. 

43  Pease  v.  Bathbun -Jones  Engi- 
neering Co.,  243  U.  S.  273,  61  L.  Ed. 
715,  Ann.  Cas.  1918  C  1147,  construing 
Texas  statute;  Metropolitan  Bubber 
Co.  v.  Place,  147  Fed.  90,  Connecticut 
statute  held  applicable  to  corpora- 
tions  created  by  special  act  as  well 
as  those  incorporated  under  general 
laws;  L.  Bucki  &  Son  Lumber  Co.  v. 
Atlantic  Lumber  Co.,  128  Fed.  332, 
New  Jersey  statute;  Schmitt  &  Bro. 
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Thus,  suits  by  or  against  the  corporation  pending  at  the  time  of 
the  expiration  or  annulment  of  its  charter  do  not  abate  where  a  statute 
continues  the  existence  of  corporations  after  dissolution  for  the  pur- 
pose of  winding  up.43  And  a  suit  commenced  against)  &  corporation 
before  the  repeal  of  its  charter  may  be  prosecuted  to  judgment  after 
such  repeal,  where  a  statute  provides  that  "the  repeal  of  any  act 
shall  in  no  case  affect  any  act  done,  or  any  right  accruing,  accrued, 
acquired  or  established,  or  any  suit  or  proceeding  had  or  commenced 
in  any  civil  case,  before  the  time  when  said  repeal  shall  take  effect."  ** 
Where  a  statute  provides  that  dissolution  shall  not  affect  pending 
suits,  the  word  "suit"  includes  action,  and  an  action  is  pending, 
at  least  in  Massachusetts,  from  the  date  of  the  original  writ.45  Under 
such  a  statute,  an  action  for  libel  may  be  revived  against  the  statutory 
trustees  of  a  corporation  after  the  dissolution  of  the  corporation.48 

Even  if  a  statute  is  to  be  construed  as  causing  an  abatement  of  a 
pending  action  by  a  corporation,  in  case  of  its  dissolution,  it  does  not 
apply,  it  seems,  where  the  corporation  is  merely  a  nominal  party.47 


Co.  y.  Mahoney,  60  Neb.  20,  82  N.  W. 
99;  Sinnott  v.  Hanan,  214  N.  T.  454, 
108  N.  E.  858;  Greenbrier  Lumber  Co. 
v.  Ward,  30  W.  Va.  43,  3  8.  B.  227. 

See  aiso  §2955,  notes  17-31,  supra. 

JSPomeroy's  Lessee  v.  Bank  of 
Indiana,  1  Wall.  (U.  S.)  23,  17  L.  Ed. 
500;  Foster  v.  Essex  Bank,  16  Mass. 
245,  8  Am.  Dec.  135;  Bewick  v.  Al- 
pena Harbor  Improvement  Co.,  39 
Mich.  700;  Cooper  v.  Oriental  Sav- 
ings &  Loan  Ass'n,  100  Pa.  St.  402. 

Where  the  charter  of  a  corporation 
declared  that  its  powers  should  cease 
on  a  certain  date,  but  that  it  should 
have  all  "  necessary  and  incidental 
powers  to  collect  and  close  up  its  busi- 
ness," it  was  held  that  an  action 
against  the  corporation  did  not  abate 
on  the  expiration  of  its  charter,  but 
might  be  prosecuted  to  final  deter- 
mination as  unfinished  business.  Pom- 
eroy's  Lessee  v.  Bank  of  Indiana,  1 
WalL  (IT.  S.)  23,  17  L.  Ed.  500. 

A  statute  continuing  dissolved  cor- 
porations for  a  certain  number  of 
years  to  settle  their  affairs  authorized 
an  action  by  such  a  corporation  with- 
in said  time  and  precludes  the  abate- 


ment of  an  action  by  a  corporation 
dissolved  pendente  lite  where  such 
time  has  not  expired  at  the  time  of 
filing  the  plea  in  abatement.  Mun- 
cie  &  Portland  Traction  Co.  v.  Citi- 
zens9 Gas  &  Oil  Min.  Co.,  179  Ind. 
322,  100  N.  E.  65. 

Where  the  existence  of  the  corpora- 
tion is  continued  by  statute  for  a  cer- 
tain number  of  years,  for  the  purpose 
of  suing  and  being  sued,  etc.,  an  ac- 
tion commenced  by  a  corporation  be- 
fore dissolution  abates  on  the  expira- 
tion of  the  specified  time.  Dundee 
Mortgage  &  Trust  Inv.  Co.  v.  Hughes, 
77  Fed.  855,  Oregon  statute,  and  see 
I  5637,  infra. 

44  Blake  v.  Portsmouth  &  C.  Bail- 
road,  39  N.  H.  435. 

4*  Worcester  Color  Co.  v.  Henry 
Wood's  Sons  Co.,  209  Mass.  105,  95 
N.  E.  392. 

46  Shayne  v.  Evening  Post  Pub.  Co., 
168  N.  Y.  70,  55  L.  B.  A.  777,  85  Am. 
St.  Bep.  654,  61  N.  E.  115,  rev'g  56 
N.  T.  App.  Div.  426,  67  N.  Y.  Supp. 
937. 

47  St.  Albans  Granite  Co.  v.  Elwell 
&  Co.,  88  Vt.  479,  92  Atl.  974. 
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§5615.  — Statutes  as  having  extraterritorial  effect.  It  is  gen- 
erally held  that  statutes  of  the  home  state  where  a  corporation  is  dis- 
solved, continuing  its  existence  for  the  purpose  of  winding  up,  will 
be  given  effect  in  another  state  so  as  to  prevent  abatement  of  a  suit 
pending  in  the  latter  state  at  the  time  of  the  dissolution,48  provided 
the  cause  of  action  is  one  which  survives  under  the  laws  of  the  forum. 
But  a  statute  providing  that  actions  against  corporations  shall  not 
abate  on  dissolution  "but  no  judgment  shall  be  entered  therein  except 
upon  notice  to  the  trustees  or  receivers  of  the  corporation''  has  no 
extraterritorial  effect,  so  far  as  the  quoted  clause  is  concerned,  since 
the  form  of  the  action  and  the  method  of  procedure  are  matters  of 
practice  governed  by  the  laws  of  the  forum.48 

§  5616.  —  Statutes  as  applicable  to  foreign  corporations.  These 
statutes  which  prevent  abatement  upon  dissolution  do  not  apply  to 
foreign  corporations.50 

§5617.  — Substitution  of  parties.  Where  the  charter  of  a  cor- 
poration is  forfeited  pending  suit,  it  is  held  that  its  statutory  trustees 
should  be  permitted  to  be  substituted  as  parties.51  In  California, 
where  a  statute  provides  that  no  action  pending  against  a  corpora- 
tion shall  abate  by  reason  of  its  dissolution,  it  is  held  that  such  an 
action  may  be  continued  in  the  name  of  the  corporation,  after  the 
dissolution,  without  substituting  the  statutory  trustees  as  defendants ; 


«  Scott  v.  Stockholders '  Oil  Co., 
142  Fed.  287,  where  Delaware  statute 
was  applied  in  Pennsylvania;  L. 
Bucki  &  Son  Lumber  Co.  v.  Atlantic 
Lumber  Co.,  128  Fed.  332,  where  New 
Jersey  statute  was  applied  in  Flor- 
ida; Eau  Claire  Canning  Co.  v.  West- 
ern Brokerage  Co.,  213  111.  561,  73 
N.  E.  430,  aff'g  115  111.  App.  71,  ap- 
plying Michigan  statute;  Schmitt  v. 
Mahoney,  70  Neb.  20,  82  N.  W.  99.  See 
also  Michigan  State  Bank  v.  Gardner, 
15  Gray  (Mass.)  362,  applying  Michi- 
gan statute.  To  same  effect,  Lombard 
Bank  v.  Thorp,  6  Cow.  (N.  Y.)  46; 
Boot  v.  Sweeney,  12  S.  D.  43,  80  N.  W. 
149.  But  see  People  v.  Mercantile 
Credit  Guarantee  Co.,  65  N.  Y.  App. 
Div.  306,  72  N.  Y.  Supp.  858;  Bodg- 
ers  v.  Adriatic  Fire  Ins.  Co.,  87  Hun 


(N.  Y.)  384,  34  N.  Y.  Supp.  323,  aff'd 
148  N.  Y.  34,  42  N.  E.  515. 

Statutes  apply  to  actions  brought 
in  a  sister  state  so  as  to  prevent  their 
abatement.  Scott  v.  Stockholders '  Oil 
Co.,  142  Fed.  287,  Delaware  statute. 

49  Sinnott  v.  Hanan,  214  N.  Y.  454, 
108  N.  E.  858,  rev'g  on  this  ground 
156  N.  Y.  App.  Div.  323,  141  N.  Y. 
Supp.  505,  construing  New  Jersey 
statute. 

W  Marion  Phosphate  Co.  v.  Perry, 
74  Fed.  425,  33  L.  B.  A.  252;  Fitts  v. 
National  Life  Ass'n,  130  Ala.  413,  30 
So.  374;  Olds  v.  City  Trust,  Safe  De- 
posit &  Surety  Co.,  185  Mass.  500,  102 
Am.  St.  Bep.  356,  70  N.  E.  1022. 

61  Murphy  v.  Missouri  &  Kansas 
Land  &  Loan  Co.,  28  N.  D.  519,  149 
N.  W.  957. 
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and  the  statute  is  applicable  to  a  cross-complaint  by  another  defend- 
ant filed  after  the  dissolution.58  If  the  statute  allows  a  revival  only 
against  a  "representative  or  successor  in  interest,"  there  can  be  no 
revival  of  an  action  for  converting  ore  against  a  company  which  has 
purchased  the  assets  of  the  dissolved  defendant  where  it  is  not  claimed 
that  the  successor  received  the  ore  or  its  proceeds  or  value.18  If  an 
appeal  has  been  taken  before  dissolution,  it  is  held  in  some  states 
that  stockholders  may  be  substituted,  on  a  new  trial,  as  a  party  in 
place  of  the  corporation,  where  there  are  no  creditors.84 

§6618.  Power  of  legislature  to  revive  corporation  after  dissolu- 
tion* The  legislature  may,  it  seems,  by  retrospective  legislation,  re- 
vive a  corporation  which  has  become  dissolved.88 

» 

Vin.   PROCEDURE  AND  ACTS  CONNECTED  WITH  WINDING  UP 

A.  In  General 

§5619.  Methods  of  winding  up.  A  corporation  ceases  to  exist, 
either  from  lapse  of  time,  voluntary  dissolution,  acts  ipso  facto  dis- 
solving the  company,  or  a  decree  of  court.  Given  this  condition  of 
dissolution,  with  the  corporation  dead,  the  question  naturally  arises 
as  to  what  is  to  be  done  with  its  property  and  how  are  the  rights  of 
creditors  and  stockholders  to  be  protected.  The  answer  to  this  de- 
pends first  upon  whether  there  is  a  statute  governing  the  subject — 
there  being  some  statute  in  regard  thereto  in  nearly  all  if  not  all  the 
states.  If  there  is  no  statute,  resort  must  be  had  to  a  court  of  equity 
which  has  the  undoubted  right,  independently  of  statute,  in  a  proper 
proceeding,  to  take  over  the  property  of  the  corporation  for  admin- 
istration and  to  appoint  a  receiver  to  administer  the  property.86  If 
there  is  a  statute  governing  the  matter,  it  will  be  found  that  it  is 
either  (1)  a  statute  continuing  the  corporate  existence  for  a  definite 
or  indefinite  time  merely  to  wind  up  the  business,87  or  (2)  a  statute 
making  the  directors  or  other  officers  statutory  trustees  for  the  pur- 
pose of  winding  up,88  or  (3)  a  statute  providing  for  the  appointment 

MLowe   ▼.   Superior   Court   of  Los  158  Pac.  175,  152  Pac.  262,  149  Pac, 

Angeles    County,    165    Cal.    708,  *134  531. 

Pac.  190.     See  also  §5650,  infra.  W  Diamond  State  Iron  Co.  v.  Hus- 

M  Portland  Gold  Min.  Co.  v.  Strat-  bands,   8   Del.    Ch.   205,   68   Atl.   240, 

ton's    Independence,    196    Fed.    714,  and  see  §414,  supra. 

under  Colorado  statute.  56  See  ft  5617,  supra. 

*4  Service  k  Wright  Lumber  Co.  v.  57  See  §§5628-5638,  infra. 

Sumpter  Valley  By.  Co.,  81  Ore.  32,  5»  See  §§  5639-5651,  infra. 
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of  a  receiver.*9  It  will  be  noticed,  however,  that  two  or  more  of  the 
statutory  methods  may  be,  and  sometimes  are,  provided  for  in  a  par* 
ticular  state. 

§5620.  Statutory  provisions  for  winding  up.  In  most  jurisdic- 
tions, if  not  in  all,  in  order  to  give  effect  to  the  equitable  rule  that 
the  corporate  assets,  on  dissolution,  are  a  trust,  or  held  for  the  benefit 
of  the  creditors  and  stockholders,  express  statutory  provision  has 
been  made  for  the  winding  up  of  corporations  on  their  dissolution, 
and  the  distribution  of  their  property  to  the  stockholders,  after  pay- 
ment of  their  debts,  either  by  making  the  officers  of  the  corporation 
trustees  for  such  purpose,  or  by  continuing  the  existence  of  the 
corporation  for  a  certain  period  for  such  purpose,  or  by  providing  for 
the  appointment  of  a  receiver,  as  stated  in  the  preceding  section.09 
Statutes  for  winding  up  the  affairs  of  dissolved  corporations  are 
"embodiments  of  equitable  doctrines,  and  afford  legal  remedy  where 
before  there  was  none."  81  These  statutes  are  constitutional.88  Where 
there  is  no  statute  providing  for  the  continuance  of  the  corporation 
itself  for  the  purpose  of  settling  its  affairs,  provision  is  generally 
made  for  the  doing  of  this  by  others,  such  as  statutory  trustees  or 


5*  See   §5654,   infra. 

•0  See   §5619,  supra. 

61Ma8on  v.  Pewabic  Min.  Co.,  66 
Fed.  391. 

"Administration  under  such  stat- 
utes takes  the  place  of  administration 
in  equity."  Stearns  Coal  &  Lumber 
Co.  v.  Van  Winkle,  221  Fed.  590,  596. 

62  United  States.  Mumma  v.  Poto- 
mac Co.,  8  Pet.  281,  8  L.  Ed.  945. 

Alabama.  Tuskaloosa  Scientific  & 
Art  Ass'n  v.  Green,  48  Ala.  346. 

Maine.  Franklin  Bank  v.  Cooper, 
36  Me.  179;  Cooper  v.  Curtis,  30  Me. 
488. 

Massachusetts.  Foster  v.  Essex 
Bank,  16  Mass.  245,  8  Am.  Dec.  135. 

Mississippi  Nevitt  v.  Bank  of  Port 
Gibson,  6  Smedes  &  M.  513. 

But  in  Georgia  it  has  been  held 
that,  since  Code,  §  1679,  declares  that 
all  corporations  have  the  right  to  sue 
and  be  sued,  to  have  and  use  a  com- 
mon seal,  to  make  by-laws,  to  receive 
donations,  to  purchase  and  hold  prop- 
erty   necessary   for    the    purpose    of 


their  organization,  and  to  do  aU  acts 
necessary  for  the  legitimate  execution 
of  this  purpose,  the  legislature  can- 
not hinder  the  charter  of  a  business 
corporation  from  expiring,  and  the 
corporation  from  being  dissolved,  by 
enacting  a  special  law  declaring  that 
the  charter  be  continued  in  force  only 
for  the  purpose  of  terminating  suits 
and  litigation  pending  against  it;  that 
provisions  applicable  alike  to  all  cor- 
porations under  the  general  law  must 
remain  applicable  to  each  until 
changed  by  the  general  law.  Logan 
v.  Western  &  A.  B.  Co.,  87  Ga.  533, 
13  a  E.  516. 

And  in  Mississippi  it  was  held  that 
where  the  existence  of  a  corporation 
has  ceased  by  the  expiration  of  the 
time  limited  in  its  charter,  and  the 
rights  of  creditors  and  stockholders 
have  expired  by  such  extinction,  the 
legislature  has  no  power  to  revive  the 
corporation,  and  authorize  it  to  col- 
lect claims  due  to  it.  Bank  of  Mis- 
sissippi v.  Duncan,  56  Miss.  166. 
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receivers.  It  is  well  to  notice  the  difference  between  these  two  classes 
of  statutes.  In  the  one  case,  the  corporation  continues  to  have  a 
qualified  existence.  In  the  other  case,  the  corporation  is  extinguished 
but  its  officers  are  given  power  to  settle  up  its  affairs,  much  the  same 
as  in  the  case  of  an  administrator  of  a  deceased  person.68  In  some 
states,  statutes  exist  not  only  making  the  directors  the  statutory  trus- 
tees for  the  purpose  of  winding  up  but  also  continuing  the  corpora- 
tion for  the  purpose  of  winding  up.64 

These  statutes  are  separately  considered  in  subsequent  subdivisions 
of  this  chapter.65 

§6621.  Jurisdiction  of  equity  to  administer  corporate  assets. 

Jurisdiction  is  sometimes  vested  by  statute  in  courts  of  equity,  when 
any  corporation  is  dissolved,  to  settle  up  the  corporate  affairs  upon 
the  application  of  any  creditor  or  stockholder.66  So,  independently 
of  statute,  after  dissolution,  assets  are  regarded  as  a  trust  fund  to  be 
"reached  by  a  court  of  equity  in  a  proper  case  and  administered  as 
a  trust  fund."67  A  bill  to  distribute  the  assets  of  a  company  which 
has  already  been  legally  dissolved  is  entirely  different  from  a  bill  to 
dissolve  a  corporation,  and  equity  has  jurisdiction  of  the  former 
independently  of  any  statute;  and  a  statute  authorizing  such  a  bill 
is  not  unconstitutional  because  its  provisions  do  not  make  all  stock- 
holders necessary  parties  to  the  bill  nor  expressly  require  notice  to 
be  given  to  them.68 

Whether  equity  jurisdiction  existing  independently  of  statute  is 
ousted  by  particular  statutes  is  noticed  hereafter.68 

§  6622.  Bight  of  creditors  to  sue— In  general.    Equity  will  enter- 
tain a  suit  by  a  creditor  to  wind  up  the  affairs  70  of  a  dissolved  cor- 

untary  dissolution  of  a  corporation. 
Trustees  of  Sea  Isle  Cky  Realty  Co. 
v.  First  Nat.  Bank  of  Ocean  City,  87 
N.  J.  Eq.  84,  99  Atl.  929. 

••Brown  v.  Mesnard  Min.  Co.,  105 
Mich.  653,  63  N.  W.  1000. 

6*  See  §5631,  infra. 

70  fleering  v.  Black,  140  Wis.  413, 
122  N.  W.  1055. 

And  an  action  demanding  that  the 
receiver  pay  the  creditor  the  amount 
found  to  be  due  him,  after  proof  of 
liis  claim  in  the  receivership  proceed- 
ings, and  that  certain  defendants  who 
are  officers  of  the  dissolved  company 


See  Crossman  v.  Vivienda  Water 
Co.,  150  Cal.  575,  89  Pac.  335;  Sturges 
v.  Vanderbilt,  73  N.  Y.  384. 

•4  See  New  York  statutes  as  set 
forth  in  Cunningham  v.  Glauber,  133 
N.  Y.  App.  Div.  10,  117  N.  Y.  Supp. 
866. 

66  See  §§5628-5651,  infra. 

••New  Jersey  statutes,  see  Friend- 
ship Tel.  Co.  v.  Newark  Tel.  Co.,  — 
N.  J.  L.  — ,  103  Atl.  256. 

Vt  Wank  v.  Peet    (Mo.   App.),   190 

D.    W.    oo. 

A  court  of  chancery  has  jurisdic- 
tion over  the  trust  created  by  the  vol- 
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poration  and  apply  the  assets  to  the  payment  of  the  debts;71  and 
after  a  corporation  is  dissolved,  statutes  in  some  states  authorize  suits 
by  creditors  to  wind  up  the  corporate  affairs  and  administer  the  prop- 
erty for  their  benefit.78  In  such  actions,  the  stockholders  should  be 
made  parties.78  So  stockholders  and  creditors  of  a  dissolved  corpora- 
tion may  sue  in  equity  to  recover  corporate  assets  for  their  benefit, 
where  there  is  no  one  to  protect  their  interests.74 

This  equitable  right  of  creditors  of  a  dissolved  corporation  to  have 
its  assets  applied  to  the  satisfaction  of  their  claims  is  superior  to  any 
rights  of  stockholders  or  their  assignees,75  or  of  the  individual  cred- 
itors of  stockholders.78 

Where  the  statutes  continue  the  existence  of  a  corporation  after 
dissolution  for  the  purpose  of  settling  its  business,  the  corporate  prop- 
erty becomes  a  trust  fund,  and  a  creditor — and  this  includes  one  whose 
demand  is  contingent  and  arises  out  of  the  breach  of  a  contract — may 
sue,  without  obtaining  judgments  on  their  claims,  to  compel  collec- 
tion of  unpaid  stock  subscriptions.77  But  where  there  is  a  receiver 
who  may  sue  to  collect  unpaid  stock  subscriptions,  a  creditor  cannot 
sue  therefor  unless  the  receiver  refuses  to  sue.78 

In  Illinois  a  statute  authorizes  suits  in  equity,  where  a  corporation 
dissolves  or  ceases  to  do  business,  leaving  debts  unpaid,  not  only 
against  stockholders   but   also  against  all   persons  "liable  in  any 


way. 


"79 


Statutes  giving  a  remedy  to  creditors  by  an  action  at  law  either 


be  obliged  to  pay  to  the  receiver  the 
amount  found  to  be  due  from  them  in 
an  appropriate  proceeding  brought 
for  the  purpose  of  compelling  such 
payment,  states  but  a  single  cause  of 
action.  Seering  v.  Black,  140  Wis. 
413,  122  N.  W.  1055. 

Where  there  is  a  practical  dissolu- 
tion upon  ceasing  to  be  a  going  con- 
cern, the  corporate  assets — and  this 
includes  amounts  due  on  unpaid  sub- 
scriptions— are  a  trust  fund  for  the 
benefit  of  creditors  and  may  be  col- 
lected by  them  in  equity.  Drennen 
v.  Jenkins,  180  Ala.  261,  60  So.  856. 

71  Bacon  v.  Bobertson,  18  How.  (U. 
8.)  480,  15  L.  Ed.  499;  Curran  v.  Ar- 
kansas, 15  How.  (U.  S.)  304,  14  L.  Ed. 
705;  Mumma  v.  Potomac  Co.,  8  Pet. 
(U.  8.)  281,  8  L.  Ed.  945. 


7*  Stiles  v.  Laurel  Fork  Oil  ft  Coal 
Co.,  47  W.  Va.  838,  35  a  E.  986. 

78  Stiles  v.  Laurel  Fork  Oil  ft  Coal 
Co.,  47  W.  Va.  838,  35  8.  E.  986. 

74  Boyd  v.  Hankinson,  92  Fed.  49, 
55. 

75  Bacon  v.  Robertson,  18  How.  (U. 
8.)  480,  15  L.  Ed.  499,  and  see  g  5684, 
infra. 

76  State  v.  Commercial  State  Bank, 
28  Neb.  677,  44  N.  W.  998. 

77  Pankey  v.  Lippman,  187  Ala.  199, 
65  So.  771. 

76  Lang  v.  Lutz,  39  N.  Y.  Misc.  3, 
78  N.  Y.  Supp.  200. 

79  Judgment  at  law  need  not  be 
first  obtained.  Standard  Distilling  ft 
Distributing  Co.  v.  Springfield  Coal 
Mining  ft  Tile  Co.,  239  111.  600,  88 
N.  E.  236. 
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against  the  dissolved  corporation  itself,  or  against  its  statutory  trus- 
tees, or  against  its  receiver,  are  elsewhere  noted.60 

§  5623.  —  Actions  by  creditors  against  stockholders  who  have  re- 
ceived assets  on  distribution.  It  has  been  held  that  where  the  assets 
of  a  dissolved  company  have  been  distributed  among  the  stockholders, 
a  creditor  having  an  enforceable  cause  of  action  against  the  corpora- 
tion may  hold  the  stockholders  liable  to  the  extent  of  the  assets  re- 
ceived by  them.*1 

§  5624.  Sight  of  stockholders  to  sue  after  dissolution.  Independ- 
ently of  statute,  after  a  corporation  is  dissolved,  a  stockholder  may 
file  a  bill  to  obtain  a  distribution  of  the  corporate  assets.**  But, 
after  dissolution,  stockholders  cannot  ordinarily  sue  on  behalf  of  the 
corporation  to  reach  corporate  assets.88  However,  if  there  are  no 
creditors,  stockholders  are  sometimes  held  entitled  to  sue  to  enforce 
corporate  claims,*4  especially  where  the  corporation  is  practically, 
but  not  legally,  dissolved.86     So,  where  the  business  is  practically 


•O  See  Sf  5628-5638,  infra. 

•1  Fidelity  Trust  Co.  v.  D.  T.  Mc- 
Keithan  Lumber  Co.,  212  Fed.  229; 
Wisconsin  &  A.  Lumber  Co.  v.  Cable, 
159  Iowa  81,  140  N.  W.  211;  C.  B. 
Miller  ft  Bro.  v.  Mummert,  —  Tex. 
Civ.  App.  — ,  196  S.  W.  270. 

If  the  stockholders  receive  all  the 
corporate  property  upon  dissolution,  a 
judgment  creditor  may  sue  them  to 
collect  his  judgment  against  the  cor- 
poration. Defense  that  ft  would  be 
inequitable  and  unjust  to  enforce  the 
judgment  held  not  tenable.  Smith  v. 
Dixon,  150  Wis.  110,  135  N.  W.  841. 

If  a  corporation  is  dissolved  and 
the  assets  are  held  by  the  stockhold- 
ers, a  judgment  creditor  whose  exe- 
cution has  been  returned  unsatisfied 
may  bring  a  creditors'  suit  to  reach 
such  assets.  Brewer  v.  Michigan  Salt 
Ass'n,  58  Mich.  351)  25  N.  W.  374. 

•«  Brown  v.  Pontiac  Min.  Co.,  105 
Mich.  653,  657,  63  N.  W.  1000. 

•3De  Martini  v.  McCaldin,  101  N. 
Y.  Mis*.  304,  167  N.  Y.  Supp.  596. 

M  Service  ft  Wright  Lumber  Co.  ▼• 


Sumpter  Valley  By.  Co.,  81  Ore.  32, 
158  Pac.  175,  152  Pac.  262,  149  Pac. 
531. 

If  the  statutory  trustees  refuse  to 
sue  to  remove  a  cloud  upon  the  title 
of  property  of  the  dissolved  corpora- 
tion, it  seems  that  the  stockholders 
may  bring  such  suit  so  as  to  enable 
the  property  to  be  sold  for  its  full 
value.  Quinby  v.  Consumers'  Gas 
Trust  Co.,  140  Fed.  362,  367. 

85  If j  by  failure  to  pay  taxes,  a 
corporation  is  barred  from  suing,  then 
its  officers,  as  stockholders,  conceding 
that  the  corporation  is  not  dissolved 
but  is  merely  barred  from  doing  busi- 
ness, may  sue  as  representatives  of 
the  corporation,  on  the  theory  that 
the  corporation  cannot  sue.  Favorite 
Oil  Co.  of  Beaumont  ft  Cleburne  v. 
Jef  Chaison  Townsite  Co.,  —  Tex. 
Civ.  App.  — ,  162  S.  W.  423. 

If  the  business  of  a  corporation  is 
closed  up  and  its  career  as  a  going 
concern  definitely  terminated,  al- 
though the  corporation  is  not  legally 
dissolved,  it  seems  that  stockholders 
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wound  up,  it  seems  that  a  stockholder  may  sue  to  compel  the  comple- 
tion of  the  winding  up.86  In  code  states  where  stockholders  may  sue 
to  recover  land  after  the  expiration  of  the  charter,  one  or  more  stock- 
holders may  sue  in  behalf  of  all.67 


§  5625.  Sale  of  property  in  connection  with  winding  up — General 
rules.  A  court  will  not  order  a  sale  of  the  real  property  by  the 
statutory  trustees  unless  the  interests  of  the  parties  and  the  settle- 
ment of  the  corporate  affairs  require  a  sale.88  The  time  for  a  dissolu- 
tion sale,  where  a  company  is  voluntarily  dissolved,  depends  of  course 
upon  the  terms  of  the  governing  statute  where  it  provides  in  regard 
thereto.89  On  winding  up,  the  court  cannot  order  the  sale  of  the  prop- 
erty of  another  corporation  although  all  of  its  stock  is  owned  by  the 
dissolved  company,90  but  an  order  may  be  made  for  the  sale  of  the 
corporate  real  estate  although  standing  in  the  name  of  certain  stock- 
holders.91 

The  purchaser,  at  dissolution  sale,  of  all  the  corporate  property  ac- 
quires the  right  to  so  use  the  name  of  the  dissolved  corporation  as 
to  show  that  the  purchaser  is  its  successor;  and  where  a  purchaser 
at  a  dissolution  sale  sues  to  protect  itself  in  the  exclusive  use  of  a 
trade  name,  it  is  no  defense  that  proceedings  for  the  appraisal  of  the 
value  of  the  interest  of  dissenting  stockholders  are  pending,  where 
the  dissolution  was  a  voluntary  one  and  the  appraisal  involves  the 
performance  of  a  condition  subsequent  to  the  sale." 

Under  the  New  Jersey  statute,  where  a  corporation  is  dissolved, 
and  the  directors  are  continued  as  trustees  or  a  receiver  is  appointed 
to  wind  up  the  business,  it  is  expressly  provided  that  the  court  of 


may  sue  to  recover  property  of  the 
corporation  alleged  to  have  been 
fraudulently  conveyed  by  the  latter. 
Kidd  v.  New  Hampshire  Traction  Co., 
72  N.  H.  273,  66  L.  R.  A.  574,  56  Atl. 
465. 

86  A  stockholder  may,  it  seems,  sue 
to  enforce  a  sale  of  a  small  balance 
of  the  property  of  the  corporation, 
nearly  all  having  been  already  sold, 
as  agreed  upon  between  the  stockhold- 
ers, to  wind  up  the  business.  Strick- 
land v.  Jolly,  136  Ga.  885,  72  8.  E. 
348. 

87  Stearns  Goal  ft  Lumber  Co.  v. 
Van  Winkle,  221  Fed.  590,  under  Ken- 
tucky code. 


88  If  there  is  sufficient  money  to 
pay  all  debts  and  expenses,  the  trus- 
tees may  deliver  land  to  the  stock- 
holders "as  tenants  in  common  ac- 
cording to  their  interests,  leaving 
them  to  do  with  it  what  they 
pleased. ' '  Rossi  v.  Caire,  174  Gal.  74, 
161  Pac.  1161. 

88  R.  J.  Horner  ft  Go.  v.  Lawrence, 
86  N.  Y.  Misc.  95,  149  N.  Y.  Supp.  82. 

80  Stewart  v.  Pierce,  116  Iowa  733, 
750,  89  N.  W.  234. 

81  Stewart  v.  Pierce,  116  Iowa  733, 
89  N.  W.  234. 

88  R,  J.  Horner  ft  Go.  v.  Lawrence, 
86  N.  Y.  Misc.  95,  149  N.  Y.  Supp.  82. 
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chancery  "may  make  such  orders  and  decrees  therein  as  justice  and 
equity  shall  require";  and  it  is  held  thereunder  that  such  court  has 
jurisdiction,  on  application  of  the  receiver,  "to  fix  the  terms  and 
conditions  of  the  sale  of  the  property,  and  to  determine  whether  the 
property  should  be  sold  together  or  in  parcels,  and  all  other  ques- 
tions incidental  to  the  disposition  of  the  property,"  and  that  the 
court  may  order  a  sale  of  the  physical  part  of  the  property  of  a 
telephone  company  apart  and  free  from  its  franchise  to  use  the 
streets." 

§  5626.  —  Who  may  purchase.  Ex-officers  of  the  corporation  may 
purchase  corporate  property  from  the  receiver.**  Where  statutory 
trustees  sell  the  corporate  property,  they  cannot  purchase  it  them- 
selves, or  for  a  new  corporation  formed  by  them,  at  least  if  for  a 
sum  less  than  its  value,  nor  can  they  purchase  it  through  an  attorney 
representing  them  and  others."  And  the  directors  or  liquidating 
trustees  cannot  purchase  the  corporate  property,  it  is  held  in  some 
states,  even  though  the  purchase  is  an  honest  one  and  the  price 
adequate.**  A  sale  will  not  be  reopened,  it  seems,  merely  because  the 
property  was  purchased  by  a  stockholder  at  the  winding  up  sale, 
where  practically  the  only  other  stockholder  did  not  bid  and  he  does 
not  offer  to  advance  the  bid.*7 

§5627.  — Effect  as  destroying  liens.  A  decree  of  dissolution 
ordering  a  sale  of  the  property  subject  to  existing  liens  does  not 
divest  the  lien  of  an  existing  judgment,  although  it  is  not  mentioned 
in  the  decree.** 

w  Friendship   Tel.    Co.   v.    Newark  gage  is  in  the  hands  of  a  pledgee, 

Tel.  Co.,  —  N.  J.  L.  — ,  103  Atl.  2S6.  stockholders    not    consenting    to    the 

W  Tiffany  v.  Smith,  124  N.  Y.  Supp.  original  sale  can  obtain  an  accounting 

85.  of  the  profits  of  the  resale  but  can- 

NJ.  E.  Lane  &  Co.  v.  Maple  Cot-  not  attack  the  title  of  the  last  pur- 
ton  Hill,  832  Fed.  421,  rev'g  226  Fed.  chaser  or  at  the  pledgee  of  the  mort- 
692.  gage.     Eberhardt   v.   Christians    Win- 

M  Eberhardt  v.  Christiana  Window  dow  Glass  Co.,  9  Del.  Ch.  284,  81  Atl. 

Glass  Co.,  9  Del.  Ch.  284,  81  Atl.  774.  774. 

If  the  purchase  is  by  a  liquidating  9?  In  re  Soules  Hospital  k  Training 

trustee  who  forms  a  new  company.  School  for  Nurses,  137  N.  Y.  Supp. 

and  the  new  company  sells  the  prop-  504. 

erty  at  a  profit  to  one  having  no  **In   re  Coleman,  174  N.  Y.   373, 

notiee  of  the  faota  who  executes  a  66  N.  E.  983,  rev'g  77  N.  Y.  App.  Div. 

mortgage   for  the   price   which   mort-  499,  78  N.  Y.  Supp.   1052. 
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B.  Statutory   Continuation   of   Corporate  Life  for  Limited   Time 

After  Dissolution 

§  5628.  Statutes  generally.  Statutes  in  many  states  expressly  con- 
tinue the  existence  of  all  corporations  whose  charters  have  expired 
by  limitation,"  or  which  have  been  otherwise  dissolved,1  at  least  for 
a  limited  number  of  years,8  for  the  purpose  of  gradually  winding  up 
their  affairs,  disposing  of  their  property,  suing  and  being  sued,  and 
dividing  their  assets. 

Sometimes  such  a  provision  is  found  in  the  special  charter  of  a 

W  Wisconsin   ft   A.   Lumber  Go.   v.      it  to  enforce  its  rights  to  a  tax  voted 


Cable,  159  Iowa  81,  140  N.  W.  211; 
Grey  v.  Newark  Plank  Road  Co.,  65 
N.  J.  L.  603,  48  Atl.  557. 

Under  such  a  statute  the  corpora- 
tion is  entitled  to  hold  property  until 
all  its  affairs  are  disposed  of.  State 
v.  Fogerty,  105  Iowa  32,  74  N.  W.  754. 

l  United  States.  Pomeroy's  Lessee 
v.  Bank  of  Indiana,  1  Wall.  23,  17 
L.  Ed.  500;  Boyd  v.  Hankinson,  92 
Fed.  49;  Hanan  v.  Sage,  58  Fed.  651 
(Minnesota  statute). 

Alabama.  Tuskaloosa  Scientific  ft 
Art  Ass'n  v.  Green,  48  Ala.  346;  Salt- 
marsh  v.  Planters'  ft  Merchants' 
Bank,  14  Ala.  668. 

Colorado.  Lucifer  Coal  Co.  v.  Bus- 
ter, 171  Pac.  61. 

Indiana,  Cunningham  v.  Clark,  21 
Ind.  7;  Herron  v.  Vance,  17  Ind.  595. 

Maine.  Mariners'  Bank  v.  Sewall, 
50  Me.  220;  Franklin  Bank  v.  Cooper, 
36  Me.  179. 

Massachusetts.  Foster  v.  Essex 
Bank,  16  Mass.  245,  8  Am.  Dec.  135. 

Minnesota.  Farmers'  Nat.  Bank  v. 
Barkus,  74  Minn.  264,  77  N.  W.  142. 

Tennessee.  Nashville  Bank  v.  Pet- 
way,  3  Humph.  522. 

New  Jersey  statute,  see  Friendship 
Tel.  Co.  v.  Newark  Tel.  Co.,  —  N.  J. 
L.  — ,  103  Atl.  256. 

Even  if  a  sale  by  a  railroad  cor- 
poration of  its  property  be  regarded 
as  a  voluntary  dissolution,  the  cor- 
poration continues  in  existence  to 
such  an  extent  at  least  as  to  enable 
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by  a  county  to  aid  in  constructing  its 
road.  Muscatine  Western  B.  Co.  v. 
Horton,  38  Iowa  33. 

In  New  Jersey,  a  corporation  which 
has  defaulted  in  the  payment  of 
taxes,  and  has  been  proclaimed  by  the 
governor  under  the  act  of  April  21, 
1896,  thereby  making  its  charter  void, 
and  the  attempted  exercise  of  powers 
under  the  charter  a  misdemeanor,  has 
the  power  to  wind  up  and  settle  its 
affairs,  as  allowed  by  the  corporation 
ac't  of  1896.  American  Surety  Co.  v. 
Great  White  Spirit  Co.,  58  N.  J.  Eq. 
526,  43  Atl.  579. 

Such  statutes  authorize  an  assign- 
ment, after  dissolution,  of  a  claim 
against  a  municipality  for  services. 
Asphalt  Paving  ft  Contracting  Co.  v. 
New  York,  149  N.  Y.  App.  Div.  622, 
134  N.  Y.  Supp.  433,  rev'g  on  other 
grounds  69  N.  Y.  Misc.  588,  127  N.  Y. 
Supp.  794. 

That  statute  applies  where  corpora- 
tion has  defaulted  in  payment  of 
taxes  and  its  charter  has  been  pro- 
claimed void  by  the  governor,  see 
American  Surety  Co.  v.  Great  White 
Spirit  Co.,  58  N.  J.  Eq.  526,  43  Atl. 
579. 

8B?wick  v.  Alpena '  Harbor  Im- 
provement Co.,  39  Mich.  700;  Service 
Lumber  Co.  v.  Sumpter  Valley  B.  Co., 
C7  Ore.  63,  135  Pac.  539. 

See,  as  to  duration  of  extension, 
§5632,  infra. 
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corporation,  or  in  the  general  law  tinder  which  a  corporation  is  organ- 
ized, but  more  frequently  it  is  a  general  provision  applicable  to  all 
corporations.  A  provision  in  an  incorporation  law,  allowing  corpora- 
tions created  under  it  a  certain  period  for  winding  up  their  affairs, 
enters  into  and  is  a  part  of  the  charter  of  every  corporation  organized 
under  it.3  A  statutory  extension  of  life,  after  the  expiration  of  the 
charter  by  lapse  of  time,  for  the  purpose  ' '  of  liquidating  their  affairs 
until  such  affairs  are  finally  closed,"  includes  power  to  sue  and  be 
sued.4 

Where  a  statute  provides  that  on  dissolution  of  a  corporation 
by  limitation,  forfeiture,  or  otherwise,  its  corporate  capacity  shall 
continue  for  a  certain  time  for  the  purpose  of  settling  up  its  affairs, 
conveying  its  property,  and  prosecuting  or  defending  suits,  the  cor- 
poration itself  becomes  a  trustee  for  its  creditors  and  stockholders.5 

§  5629.  Corporations  to  whom  statutes  are  applicable.  These  stat- 
utes are  generally  applicable  to  all  corporations,  including  those  sub- 
sequently organized,6  and  those  organized  under  statutes  authorizing 
the  formation  of  particular  kinds  of  corporations,  such  as  banking 
corporations.7  However,  such  statutes  do  not  apply  to  foreign  cor- 
porations, it  is  generally  held.1  And  sometimes  the  statutes  are  lim- 
ited to  a  particular  class  or  classes  of  corporations.9 

Even  if  such  a  statute  applies  only  to  corporations  incorporated 
under  the  general  laws  of  the  state,  as  distinguished  from  incorpora- 


3 Ferguson  v;  Miners'  &  Manufac- 
turers' Bank,  3  Sneed  (Tenn.)  609. 

A  statute  continuing  all  corpora- 
tions whose  charters  "may  have  ex- 
pired' *  for  two  years,  for  the  pur- 
pose of  collecting  their  debts,  and 
winding  up  their  affairs,  etc.,  is  not 
restricted  to  existing  corporations, 
but  applies  also  to  corporations  after- 
wards organized.  Singer  v.  Hutchin- 
son, 183  111.  606,  75  Am.  St.  Bep.  133, 
56  N.  E.  388,  aff  *g  83  111.  App.  675. 

4  Cogswell  v.  Second  Nat.  Bank,  76 
Conn.   252,  260,  56  Atl.  574. 

fiOlmstead  v.  Distilling  &  Cattle 
Feeding  Co.,  73  Fed.  44,  Illinois  stat- 
ute. 

•  An  act  continuing  the  existence 
of  all  corporations  whose  charters 
"may  have  expired "  for  a  certain 
period,  for  the  purpose  of  winding  np 


their  business,  applies  to  corporations 
subsequently  organized.  Singer  v. 
Hutchinson,  183  111.  606,  75  Am.  St. 
Bep.  133,  56  N.  E.  388,  aff'g  83  111. 
App.  675. 

V  Cunningham  v.  Clark,  24  Ind.  7; 
Herron  v.  Vance,  17  Ind.  595. 

In  Illinois,  however,  the  statute 
applies  only  to  corporations  "organ- 
ized under  this  law,"  and  does  not 
include  banking  corporations.  Com- 
mercial Loan  &  Trust  Co.  v.  Mailers, 
242  111.  50,  134  Am.  St.  Bep.  306, 
17  Ann.  Cas.  224,  89  N.  E.  661. 

8  Marion  Phosphate  Co.  v.  Perry, 
74  Fed.  425,  33  L.  B.  A.  252,  Florida 
statute,  and  see  §  5616,  supra. 

9  Ice  company  held  a  trading  com- 
pany within  such  a  statute.  Pocono 
Spring  Water  Ice  Co.  v.  American  Ice 
Co.,  214  Pa.  640,  64  Atl.  398. 
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tion  by  a  special  act,  it  applies  to  a  company  originally  incorporated 
under  the  general  laws  but  reorganized  pursuant  to  a  special  act, 
where  the  special  act  did  not  dissolve  the  old  corporation.10 


§  5630.  Statutes  as  confined  to  certain  kind  of  dissolution.  Such 
statutes  only  apply  where  the  circumstances  are  such  as  to  bring 
the  corporation  within  their  provisions.  Thus,  a  statute  providing 
that  corporations  whose  charters  "have  expired  or  been  annulled' ' 
shall  continue  as  bodies  corporate  for  the  purpose  of  winding  up 
their  business,  etc.,  does  not  apply  to  a  corporation  whose  charter  has 
neither  expired  nor  been  annulled,  but  which  has  merely  closed  up 
its  business  and  settled  with  its  members.11  Sometimes  the  statute 
continuing  the  existence  of  a  corporation  for  a  limited  time  after  dis- 
solution for  the  purpose  of  winding  up  its  affairs  and  of  suing  and 
being  sued  is  applicable  only  to  voluntary  dissolutions.18  Other  stat- 
utes do  not  apply  to  voluntary  dissolutions.18  Thus,  a  statute  made 
applicable  where  charters  expire  by  their  own  limitation  or  "shall 
be  annulled  by  forfeiture  or  otherwise' '  does  not  apply  to  voluntary 
dissolutions,  so  as  to  authorize  suit  against  a  corporation  after  disso- 
lution, since  the  words  "or  otherwise,"  within  the  rule  of  ejusdem 
generis,  applies  only  to  involuntary  dissolutions.14  A  statute  pro- 
viding that  corporations  "whose  charters  have  expired  or  may  here- 
after expire"  may  continue  in  business  for  the  purpose  of  winding  up 
and  to  sue,  applies  not  only  where  the  charter  has  expired  by  limita- 


■•M 


10  Metropolitan  Rubber  Co.  v.  Place, 
147  Fed.  90,  Connecticut  statute. 

11  Heggie  v.  People 's  Building  & 
Loan  Ass'n,  107  N.  C.  581,  12  S.  E. 
275. 

IS  Board  of  Councilmen  City  of 
Frankfort  v.  Deposit  Bank  of  Frank- 
fort, 120  Fed.  165,  aff'd  124  Fed.  18, 
Kentucky  statute. 

IS  In  Alabama  it  has  been  held  that 
Code,  §  1690,  providing  that  all  cor- 
porations whose  powers  expire  by- 
limitation,  and  which  are  "  dissolved 
by,  forfeiture  or  any  other  cause," 
shall .  exist  for  five  years  thereafter 
for  the  purpose  of  ' '  prosecuting  or  de- 
fending suits,  settling  their  business, 
disposing  of  their  property,  and  divid- 
ing their  capital  stock,"  does  not  au- 
thorize a  suit  to  foreclose  a  mortgage 


against  a  corporation  which  has  been 
dissolved  on  the  petition  of  a  ma- 
jority of  its  stockholders  owning  more 
than  three-fourths  of  the  stock,  under 
Code,  §  1683  et  seq.,  since  provision 
is  therein  made  for  the  appointment 
of  a  receiver  to  wind  up  the  affairs  of 
the  corporation,  collect  debts  by  suit, 
pay  debts  of  the  corporation  which 
must  be  contested  in  chancery  where 
their  genuineness  is  questioned,  and 
distribute  among  the  stockholders 
such  assets  as  may  remain;  and  that 
it  is  immaterial  that  the  receiver  has 
failed  to  qualify  and  accept  the  ap- 
pointment. Nelson  v.  Hubbard,  96 
Ala.  238,  17  L.  R.  A.  375,  11  So.  428. 
14  Jacobs  v.  £.  Bement's  Sons,  161 
Mich.  415,  17  Det.  L.  N.  381,  126  N. 
W.  1043. 
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tion  but  also  where  the  corporate  existence  has  been  brought  to  an 
end  by  a  sheriff's  sale.16  A  voluntary  dissolution  by  agreement  of 
all  the  stockholders  is  within  the  Alabama  statute  continuing  the 
existence  of  dissolved  corporations  for  the  purpose  of  suing  and  being 
sued  for  five  years  after  dissolution.16 

§  5681.  Statutes  as  exclusive.  A  statute  continuing  the  existence 
of  corporations  after  expiration  or  annulment  of  their  charter,  for 
the  purpose  of  allowing  them  to  sue  and  be  sued  and  to  wind  up  their 
affairs,  does  not  take  away  the  independently  existing  jurisdiction 
of  a  court  of  equity  to  administer  the  assets  of  a  dissolved  corpora- 
tion for  the  benefit  of  those  who  are  entitled  thereto.17  Thus,  such 
a  statute  does  not  preclude  a  court  of  equity  from  winding  up  the 
affairs  of  a  dissolved  corporation  where  necessitated  by  internal  dis- 
sensions or  other  reasons.1*  In  North  Carolina,  however,  it  is  held 
that  the  statute  continuing  corporate  life  for  three  years  after  dissolu- 
tion is  exclusive  and  ousts  the  former  equity  jurisdiction  for  the  ap- 
pointment of  a  receiver,  at  the  instance  of  creditors,  to  wind  up  the 
corporate  affairs.1* 

§  6632.  Length  of  continuation.  Generally,  the  statutes  fix  a  defi- 
nite time  of  from  two  to  five  years  for  winding  up.  Sometimes,  how- 
ever, there  is  no  express  time  limit;  *°  and  in  Kentucky  it  is  held 
that  two  years  is  a  reasonable  time  for  'winding  up  where  no  defi- 
nite time  is  fixed  by  the  statute.81 

.Where  the  charter  of  a  corporation,  limiting  its  existence  to  a  cer- 
tain number  of  years,  provides  that  after  the  expiration  of  such 
period  its  powers  and  obligations  shall  continue  (without  limitation 


WPocono  Spring  Water  Ice  Co.  v. 
American  Ice  Co.,  214  Pa.  640,  64  Atl. 
398. 

lORoe  v.  Durham,  195  Ala.  584,  71 
So.  109. 

17  Stark  Elec.  R.  Co.  v.  McGinty 
Contracting  Co.,  238  Fed.  657,  West 
Virginia  statute;  Stewart  v.  Pierce, 
116  Iowa  733,  89  N.  W.  234;  State  v. 
Bank  of  Tennessee,  5  Bazt.  (Tenn.) 
101.  See  also  School  Dist.  No.  3  v. 
Greenfield,  64  N.  H.  84,  6  Atl.  484. 
And  see  Coulter  &  Richards  v.  Robert- 
son, 24  Miss.  278,  57  Am.  Dec.  168, 
writ  of  error  dismissed  16  How.  (U. 
8.)  106,  14  L.  Ed.  864. 


!•  Stewart  v.  Pierce,  116  Iowa  733, 
89  N.  W.  234. 

l»Von  Glahn  v.  De  Bosset,  81  N. 
C.  467. 

>0  Statutes  in  some  states  continue 
the  dissolved  corporation  in  existence 
for  the  purpose  of  collecting  its  assets 
and  of  suing  and  being  sued  "until 
its  business  and  affairs  are  finally 
adjusted  and  wound  up."  Cushman 
v.  Warren-Scharf  Asphalt  Paving  Co., 
220  Fed.  857,  New  York  statute. 

M  Ewald  Iron  Co.  v.  Com.,  142  Ky. 
465,  134  a  W.  481,  140  Ky.  692,  131 
S.  W.  774. 
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as  to  time)  for  the  purpose  of  settling  and  winding  up  its  affairs, 
and  tho  charter  is  extended  by  a  subsequent  enactment  for  a  certain 
period,  the  provision  for  continuance  of  the  corporation  after  ex- 
piration of  its  charter,  for  the  purpose  of  winding  up  its  affairs,  con- 
tinues it  indefinitely  for  such  purpose  after  expiration  of  the  period 
of  extension.22 

§  5633.  Statute  a»  conferring  particular  powers— To  hold  property. 

Under  a  statute  providing  that  corporations  whose  charters  have 
expired  or  been  annulled  may  continue  to  act  for  the  purpose  of  wind- 
ing up  their  affairs,  a  corporation  whose  charter  has  expired  or  been 
annulled  is  entitled  to  hold  property  until  its  affairs  are  closed  up.28 

§5634.  — To  dispose  of  property.  In  winding  up  its  business 
under  such  a  statute,  the  majority  of  the  stockholders  of  the  cor- 
poration may  determine  the  mode  in  which  its  property  shall  be 
disposed  of,  provided  they  act  in  good  faith  and  in  the  interest  of 
all  the  stockholders  and  creditors,  and  provided  they  are  not  con- 
trolled by  express  statutory  provisions.  Corporations,  including 
railroad  companies,  if  they  are  not  excepted  from  the  operation  of 
the  statute,  have  the  power,  at  any  time  within  the  period  for  which 
their  existence  is  extended,  to  convey  their  lands  or  other  property) 
to  a  trustee  in  trust  to  wind  up  their  business.2* 

In  disposing  of  the  property  of  a  corporation  after  expiration  of 
its  charter,  under  a  statute  continuing  the  existence  of  the  corpora- 
tion for  the  purpose  of  winding  up  its  affairs,  the  prop- 
erty must  be  disposed  of  in  the  interest  of  all  the  stockholders.  The 
power  of  the  majority  is  not  absolute.  Neither  the  directors  nor 
a  majority  of  the  stockholders  can  sell  the  property  to  a  new  cor- 
poration of  ^hich  they  are  directors  and  stockholders,  on  an  arbi- 
trary estimate  of  its  value  made  by  themselves,  and  compel  a  dis- 
senting minority  of  the  stockholders,  either  to  take  shares  in  the 
new  corporation  in  return  for  their  shares  in  the  old  corporation, 
or  to  accept  payment  of  their  proportion  in  money  on  the  basis 
of  the  estimated  valuation.  To  allow  this,  it  was  said  by  the  court 
in  such  a  case,  would  result  in  compelling  the  minority  to  go  into 
the  new  company,  however  much  they  may  be  convinced  that  it  is 
not  likely  to  be  successful,  or  whatever  other  objections  they  may 

W  Nashville    Bank    v.    Petway,    3  3*  Hanan  v.  Sage,  58  Fed.  651,  Min- 

Humph.  (Tenn.)  522.  nesota   statute.     See   also  Folger   v. 

*3  State  v.  Fogerty,  105  Iowa  32,  74  Chase,  18  Pick.  (Mass.)   63. 
N.  W.  754. 
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have  to  becoming  members  of  that  corporation,  or  else  to  receive, 
for  the  property  which  they  have  in  the  old  corporation,  a  sum  which 
is  fixed  by  those  who  are  buying  them  out.86  During  the  three-yea? 
period  allowed  a  corporation  in  which  to  wind  up  its  affairs,  the 
good  will  of  the  corporation  may  be  transferred.88 

§5635.  — To  collect  debts.  When  a  statute  continues  the  ex- 
istence of  a  corporation  after  expiration  or  forfeiture  of  its  charter 
for  the  purpose  of  allowing  the  collection  of  debts  due  to  it, — and 
authority  to  collect  debts  is  included  in  authority  to  wind  up  its 
business, — the  statute  should  receive  a  liberal  construction,  so  as  to 
enable  it  to  resort  to  all  the  usual  and  appropriate  modes  of  secur- 
ing the  ultimate  collection  of  its  demands.87  Thus,  in  case  of  a  bank, 
it  was  held  that  it  was  within  the  scope  of  its  authority  to  take  a  new 
note  in  payment  of  one  then  held  by  it,  although  the  indorsers  of  the 
two  notes  were  not  the  same.88  And  where  the  existence  of  a  bank  was 
continued  by  statute  for  three  years  after  the  expiration  of  its  charter, 
for  the  purpose  of  settling  its  business,  it  was  held  that  it  was  author- 
ized, immediately  before  the  expiration  of  the  three  years,  to  indorse  a 
note  held  by  it  to  trustees  appointed  to  wind  up  its  affairs,  and  who 
were  vested  by  it  with  all  its  powers.89 

§  5636.  —  To  engage  in  new  business.  But  such  a  statute  does  not 
authorize  it  to  engage  in  any  new  business  transactions.  Thus,  where 
an  act  declares  the  charter  of  a  bank  forfeited,  but  authorizes  its 
'officers  or  trustees  to  use  the  corporate  name  in  the  collection  of 
debts  and  winding  up  of  its  business,  the  bank  cannot  discount  or 
purchase  a  bill  of  exchange  as  a  business  transaction.80  However, 
after  dissolution  and  during  the  period  allowed  by  statute  for  wind- 
ing up,  a  corporation  may  give  a  note  for  a  debt  which  existed  before 
the  dissolution.81 

» 

It  follows  that,  after  forfeiture  of  the  charter,  neither  the  cor- 
poration itself  nor  its  directors  can  be  compelled  to  continue  to  do 

»  Mason  v.  Pewabic  Min.  Co.,  133  **Folger  v.  Chase,  18  Pick.  (Mass.) 

U.  8.  50,  33  L.  Ed.  524.  63.    See  also  Hanan  v.  Sage,  58  Fed. 

**  Lindexnann  v.  Busk,  125  Wis.  210,  651,  under  Minnesota  statute. 

104  N.  W.  119.  80  Saltmarsh    v.    Planters '    &   Mer- 

CTSaltmarsh   v.    Planters'    &   Mer-  chants'   Bank,   14    Ala.   668. 

chants'  Bank,  14  Ala.  668;  Mariners'  81  Chad  wick  v.  Dicke  Tool  Co.,  186 

Bank  v.  Bewail,  50  Me.  220.  111.  App.  376. 

*•  Mariners'  Bank  v.  Bewail,  50  Me. 
220. 
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business  by  reissuing  stock  transferred  from  one  of  its  stockholders 
to  another  person.88 

§  5637.  Effect  of  expiration  of  statutory  extension  of  life— In  gen- 
eral. The  qualified  existence  after  dissolution,  as  provided  for  by 
statute,  terminates  at  the  expiration  of  the  time  fixed,  or,  if  no  time 
is  fixed,  at  the  expiration  of  a  reasonable  time.88  Where  the  extreme 
limit  to  which  the  statute  has  extended  the  life  of  a  corporation 
after  its  dissolution  has  expired,  it  has  no  officers  which  can  bind 
it  by  any  agreement,  but  only  the  statutory  trustee.84  After  the  ex- 
piration of  such  time,  it  is  generally  held  not  only  that  the  corpora- 
tion cannot  sue  or  be  sued  but  that  actions  pending  at  such  time 
are  abated.85  But  a  statute  authorizing  the  continuance  of  a  corpora- 
tion for  three  years  to  wind  up  its  affairs  does  not  preclude  an  ac- 
tion to  wind  up  brought  after  the  three  years.86 

§  5638.  —  On  title  to  real  estate.  Under  a  statute  giving  two  years 
to  wind  up  the  affairs  of  a  corporation  after  the  expiration  of  its 
charter,  the  legal  title  to  real  estate  of  the  company  after  such  two 
years,  where  there  are  no  debts,  is  in  the  stockholders  as  tenants  in 
common  so  as  to  entitle  them  to  sue  to  recover  it  from  an  adverse 
claimant  without  appointing  any  receiver  or  trustee.87 

C.  Trustees  for  Purpose  of  Winding  Up 

§  5639.  In  general.  Trustees  for  purposes  of  winding  up  are 
chosen  by  the  stockholders  in  some  jurisdictions.  In  many  states, 
however,  it  is  provided  by  statute  that,  on  the  dissolution  of  a  cor- 
poration, its  directors  or  other  officers  shall  be  trustees  for  the  cred- 
itors and  stockholders,  with  power  to  settle  the  affairs  of  the  cor- 
poration,88 at  least  in  the  case  of  voluntary  dissolutions,88  unless 


38  Lewis  v.  Miller  &  Lux,  156  Cal. 
101,  103  Pac.  496. 

M  See  §5632,  as  to  duration  of  ex- 
tension. 

34  Ropp  v.  Fulton,  183  Ind.  251,  108 
N.  E.  946. 

3*  See  §  5606,  supra. 

86  Lindemann  v.  Busk,  125  Wis.  210, 
104  N.  W.  119. 

37  Stearns  Coal  &  Lumber  Co.  v. 
Van  Winkle,  221  Fed.  590.  See  also 
§  5591  et  seq.,  supra. 

38Adam8  v.  Kehlor  Milling  Co.,  35 
Fed.     433;     Havemeyer    v.    Superior 


Court,  84  Cal.  327,  10  L.  R.  A.  627, 
18  Am.  St.  Rep.  192,  24  Pac.  121; 
Clark  v.  City  &  County  of  San  Fran- 
cisco, 53  Cal.  306;  Paola  Town  Co.  v. 
Krutz,  22  Kan.  725;  Rexford  Flats 
Bridge  Co.  v.  Canal  Board,  96  N.  T. 
Misc.  272,  160  N.  Y.  Supp.  705. 

Stockholders  cannot  appoint  a  third 
person  as  trustee.  Lakeside  Irriga- 
tion Co.  v.  Buffington,  —  Tex.  Civ. 
App.  — ,  168  8.  W.  21. 

89  Black  v.  Sullivan  Timber  Co.,  147 
Ala.  327,  40  So.  667,  construing  Flor- 
ida statute. 
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a  receiver  or  other  person  is  specially  appointed  by  the  court.40 
Such  a  statute  also  takes  effect  on  dissolution  of  a  corporation,  ipso 
facto,  by  reason  of  failure  to  comply  with  a  condition  subsequent 
in  its  charter.41  Where  there  were  only  two  stockholders,  it  was 
held  that  they  became  the  statutory  trustees,  upon  dissolution,  so 
as  to  be  authorized  to  execute  a  conveyance  pursuant  to  a  contract 
made  by  the  corporation  before  dissolution.4* 

In  some  states,  upon  proper  application,  affirmative  action  by  the 
court  is  required  either  to  continue  the  trust  of  the  directors  or  to 
displace  them  by  the  substitution  of  a  receiver  to  perform  the  trust.48 
Generally,  however,  under  most  statutes,  upon  forfeiture,  or  dissolu- 
tion, the  directors  or  other  officers  become  at  once  and  ipso  facto 
trustees  of  the  corporation.44 

Statutes  making  the  directors  or  other  officers  statutory  trustees 
in  case  of  "dissolution"  have  been  held  not  applicable  to  forfeitures 
at  the  suit  of  the  state.46  Moreover,  some  of  these  statutes  making 
the  officers  statutory  trustees  upon  dissolution  are  applicable  only 
to  voluntary  dissolutions.48 

Such  a  statute  does  not  take  effect  until  actual  dissolution,  and 
hence  a  corporation  which,  though  insolvent,  continues  to  hold  meet- 
ings and  transact  business,  and  against  which  a  suit  is  pending  and 
judgment  rendered,  is  not  within  the  operation  of  a  statute  provid- 


40  Porter  v.  Anglo  &  London  Paris      304,  167  N.  Y.  Supp.  596. 


Nat.  Bank  of  San  Francisco,  —  Cal. 
App.  — ,  171  Pac.  845. 

No  receiver  can  be  said  to  be  ap- 
pointed where  a  receiver  was  appointed 
and  discharged  prior  to  the  suit  for 
dissolution.  Lakeside  Irrigation  Co. 
v.  Buffington,  —  Tex.  Civ.  App.  — , 
168  S.  W.  21. 

The  statutes  generally  provide  that 
upon  dissolution  the  title  to  the  assets 
vests  in  the  directors,  as  trustees  for 
the  creditors  and  stockholders,  unless 
other  persons  are  appointed.  Where 
no  directors  are  to  be  found,  the  duty 
to  collect  and  administer  the  assets 
devolves  upon  a  receiver  to  be  ap- 
pointed, but  no  cause  of  action  to 
reach  assets  in  the  hands  of  a  third 
person  vests  in  the  stockholders.  De 
Martini  v.  McCaldin,  101  N.  T.  Misc. 


41  Ford  v.  Kansas  City  &  Independ- 
ence Short  Line  R.  Co.,  52  Mo.  App. 
439. 

ttTanzer  v.  Bankers'  Land  ft  Mort- 
gage Corporation,  159  N.  Y.  App.  Div. 
351,  144  N.  Y.  Supp.  613. 

43  American  Surety  Co.  v.  Great 
White  Spirit  Co.,  58  N.  J.  Eq.  526,  43 
Atl.  579. 

44  Turney  v.  Morrissey,  22  Cal.  App. 
271,  134  Pac.  335. 

46  San  Antonio  Gas  Co.  v.  State,  22 
Tex.  Civ.  App.  118,  54  S.  W.  289. 

46Townsend  v.  Delaware  Glue  Co., 
—  Del.  Ch.  — ,  103  Atl.  576;  Conlan 
v.  Oudin,  49  Wash.  240,  94  Pac.  1074; 
New  York  Nat.  Exch.  Bank  v.  Metro- 
politan Sav.  Bank,  28  Wash.  553,  68 
Pac.  905. 
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ing  that,  on  dissolution  of  a  corporation,  the  president  and  directors 
or  managers  shall  be  trustees  to  settle  its  affairs.47 

§  5640.  Appointment  by  stockholders.  Sometimes,  independently 
of  statute,  in  case  of  voluntary  dissolutions,  the  stockholders  ap- 
point one  or  more  persons  as  liquidating  trustees.  Such  an  appoint- 
ment, if  not  contrary  to  the  provisions  of  any  statute,  is  valid,  and 
it  need  not  be  by  any  formal  act  or  vote  or  even  by  written  author- 
ity.48 Stockholders,  by  permitting  a  person  to  act  for  it  for  many 
years  in  winding  up  the  business,  confer  by  acquiescence  such  powers 
upon  him  as  will  constitute  him  a  liquidating  trustee.40  Where  a 
statute  provides  that  the  court  shall  have  jurisdiction  of  all  the  cor- 
porate property  from  the  date  the  state  files  a  suit  to  forfeit  its 
charter,  the  property,  after  the  filing  of  such  a  suit,  cannot  be  taken 
over  by  liquidators  appointed  thereafter  in  connection  with  a  volun- 
tary dissolution.50 


§5641.  Extraterritorial  effect  of  appointment.  Where  directors 
are  by  statute  made  trustees  to  wind  up  the  corporate  affairs,  they 
may  be  recognized  as  such  in  another  state  unless  their  appoint- 
ment and  conduct  is  in  contravention  of  the  policy  and  laws  of  such 
other  state.01 

§  5642.  For  whom  officers  are  statutory  trustees.  The  New  Tork 
statute  and  the  statutes  in  several  other  states  make  the  directors 
or  trustees  of  a  dissolved  corporation  trustees  for  its  "creditors" 
and  stockholders,  and  the  question  has  arisen  as  to  who  are  creditors 
within  the  meaning  of  the  statute.  The  term  clearly  applies  to  per- 
sons to  whom  the  corporation  is  indebted  by  reason  of  a  contract  or 
a  judgment,  but  whether  the  term  "creditors"  includes  persons 
having  a  claim  against  a  corporation  for  damages  for  a  tort  is  not 
so  clear.  In  New  Tork,  after  some  difference  of  opinion  among  the 
judges  of  the  Supreme  Court,  it  was  held  that  such  persons  were 
within  the  statute,  and  that  the  trustees  might  be  sued  by  a  person 
having  a  claim  against  the  corporation  for  loss  of  the  services  of  his 
son,  who  was  injured  by  reason  of  negligence  of  the  corporation  while 

47  Adams  v.  Kehlor  Milling  Co.,  35  Water  Co.,  211  Pa.  566,  61  Atl.  119. 
Fed.  433.  W  State  v.  People's  Fire  Ins.  Co.  of 

48  Pottsville  Bank  v.  MinersviUe  New  Orleans,  126  La.  548,  52  So.  763. 
Water  Co.,  211  Pa.  566,  61  Atl.  119.  "  Black  v.  Sullivan  Timber  Co.,  147 

49  Pottsville    Bank    v.    MinersviUe  Ala.  327,  40  So,  667. 
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he  was  in  its  employment.  The  term  "creditors,"  it  was  said,  in- 
cludes all  those  to  whom  the  corporation  was  under  any  enforcible 
obligation,  as  well  as  those  to  whom  it  was  indebted.59 

§  6643.  Number  necessary  to  act.  Less  than  a  majority  of  the 
trustees  cannot  execute  a  proxy  to  vote  stock  of  other  corporations 
owned  by  the  defunct  corporation.58 

§  6644.  Interference  with  by  court.  Courts  will  not  interfere  with 
the  winding  up,  or  supervise  it,  unless  the  directors,  who  are  made 
trustees  by  the  statute  for  the  purpose  of  winding  up,  are  guilty 
of  neglect  of  duty  or  abuse  of  power.54  In  case  of  malfeasance  in 
office  or  breach  of  trust,  theyl  may  be  removed  and  a  receiver  ap- 
pointed in  their  stead.55  However,  it  has  been  held  that,  in  a  proper 
case,  equity  will  interfere  to  prevent  the  compromise  of  a  claim, 
where  it  may  result  prejudicially  to  the  interests  of  minority  stock- 
holders.50 So  creditors  or  stockholders  may  enjoin  an  inequitable 
disposition  of  the  assets  by  the  statutory)  trustees,  it  has  been  held.57 
Mandamus  does  not  lie  against  statutory  trustees  to  compel  them  to 
execute  a  deed  of  the  corporate  property  to  a  stockholder,  since  there 
is  an  adequate  remedy  in  equity.58 

§  6646.  Powers  and  rights  of  trustees— In  general    The  officers 

made  by  statute  trustees  have  only  the  powers  conferred  by  stat- 
es Marstaller   v.    Mills,   143   N.   Y.  tion  for  Bach  torts  or  for  personal  in- 

398,  38  N.  B.  370.  juries  was  not  a  "creditor"  within 

In  Hepworth  v.  Union  Ferry  Co.,  62  the  meaning  of  the  statute,  and  that 

Hun  (N.  Y.)  257,  16  N.  Y.  Supp.  692,  the  right  of  action  therefor  did  not 

it  was  held,  under  such  a  statute,  that  survive  dissolution  of  the  corporation. 

a  person  who  had  a  claim  for  dam-  In  re  New  York  Oxygen  Co.,  24  Civ. 

ages  against  a  corporation,  for  an  as-  Proc.  (N.  Y.)  398;  Grafton  v.  Union 

sault  committed  by  its  servant,  or  for  Ferry  Co.,  22  Civ.  Proc.  (N.  Y.)  402, 

death  by  wrongful  act,  was  a  creditor  aff 'g  20  Civ.  Proc.  238. 

within   the   meaning   of   the  statute,  *3  In  re  Delaware  River  &  A.  R.  Co., 

and  that  an  action  against  the  cor-  76  N.  J.  L.  163,  68  Atl.  1104. 

poration    therefor   pending   when    its  M  Rossi  v.  Caire,  174  Cal.  74,  161 

charter    expired    could    be    continued  Pac.  1161. 

against     the    directors    as    trustees.  M  See    §5659,   infra. 

There  was  a  like  decision  in  People  v.  66  Wallach  v.  Billings,  161  HI.  App. 

Troy  Steel  &  Iron  Co.,  82  Hun  (N.  Y.)  317. 

303,  31  N.  Y.  Supp.  337.  WWank   v.  Peet   (Mo.   App.),   190 

In  other  cases  in  the  supreme  court  8.  W.  88. 

it  was  held  that  a  person  having  a  *•  Turney  v.  Morrissey,  22  CaL  App. 

claim  for  damages  against  a  corpora-  271,  134  Pac.  335. 
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ute.w  Such  trustees  derive  their  authority  from  the  statute,  even 
though  designated  as  trustees  by  the  court  on  decreeing  dissolution.60 
They  are  entitled  to  possession  of  all  the  corporate  assets,61  and  may 
levy  an  assessment  upon  unpaid  capital  stock  in  order  to  pay  credi- 
tors.6* A  trustee,  as  an  individual,  may,  it  seems,  purchase  (stock 
of  another  company  sold  by  him  as  such  to  a  third  person  from 
the  third  person,  where  the  latter  purchase  is  wholly  disconnected 
with  the  execution  of  the  trust  and  not  contemplated  when  the  origi- 
nal sale  was  made.68 

A  liquidating  trustee,  appointed  informally,  has  no  greater  powers 
than  a  statutory,  trustee,  and  cannot  agree  with  a  stockholder  to  pay 
for  his  stock  a  certain  sum  in  cash  at  a  time  when  it  is  uncertain 
whether  anything  will  be  left  for  the  stockholders  after  paying1 
creditors.64 

§  5846.  —  Title  to  corporate  property  and  control  thereof.    Under 

a  statute  making  the  directors  or  other  officers  of  a  corporation,  on 
its  dissolution,  trustees  for  creditors  and  stockholders  for  the  pur- 
pose of  settling  its  affairs,  the  property  rights  of  a  corporation  sur- 
vive its  dissolution.  Thus  it  has  been  held,  under  such  a  statute, 
that  on  the  forfeiture  of  the  charter  of  a  railroad  company  for  fail- 
ure to  comply  with  conditions  subsequent  as  to  the  construction, 
equipment  and  operation  of  its  road,  its  property  rights  survive  for 
the  benefit  of  its  creditors  and  stockholders.65  The  same,  of  course, 
is  true  of  other  corporations.68 

Under  the  New  York  statute  providing  that,  on  the  dissolution 
of  any  corporation,  the  directors  or  managers  at  the  time  of  its  dis- 
solution shall  be  the  trustees  of  the  creditors  and  stockholders,  with 
full  power  to  settle  and  wind  up  the  affairs  of  the  corporation,  it 
has  been  held  that,  immediately  upon  the  dissolution  of  a  corpora- 
tion, the  directors  or  trustees  become  vested  with  the  title  to  the  cor- 


W  American  Ice  Co.  v.  Pocono 
Spring  Water  Ice  Co.,  165  Fed.  714. 

•ORoot  v.  Sweeney,  12  S.  D.  43,  80 
N.  W.  149. 

•l  Jensen  v.  Kohler,  93  Wash.  8, 
159  Pac.  978. 

62  Union  Sav.  Bank  of  San  Jose  v. 
Leiter,  145  Cal.  696,  79  Pac.  441. 

68  Wing  v.  Charleroi  Plate  Glass 
Co.,  112  Fed.  817. 

•4  Interstate  Distributing  Co.  v. 
Connell,  46  Pa.  Super.  Ct.  551. 


«  Sulphur  Springs  &  Mt.  P.  By.  Co. 
v.  St.  Louis,  A.  k  T.  By.  Co.  in  Texas, 
2  Tex.  Civ.  App.  650,  23  S.  W.  1012, 
22  S.  W.  107. 

««In  Bailey  v.  Platte  &  D.  Canal 
&  Milling  Co.,  12  Colo.  230,  21  Pac 
35,  it  was  held  that,  under  a  statute 
empowering  a  corporation  to  convey 
its  property,  and  a  statute  by  which 
its  property,  on  its  dissolution,  passes 
to  its  directors  in  trust,  instead  of  re- 
verting, the  right  of  way  of  a  diteh 
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porate  property.67  In  California,  however,  it  is  held  that  a  statute 
providing  that,-  upon  forfeiture  of  a  charter,  the  directors  shall  be- 
come trustees  for  the  corporation  and  its  stockholders  to  settle  its 
affairs,  does  not  invest  the  trustees  with  any  title  to  the  corporate 
property,  but  merely  confers  a  power  over  the  property  and  the  right 
to  possession.8*  In  Colorado  it  is  held  that  title  ordinarily4  vests 
in  the  managing  officers  as  trustees  immediately  after  the  expira- 
tion of  the  charter  by  limitation  of  time,  notwithstanding  a  statutory 
provision  authorizing  a  corporation,  under  certain  conditions,  to  re- 
new its  charter  at  any  time  within  one  year  after  its  expiration.60 

Statutory  trustees  may  sell  or  lease  the  corporate  property,  both 
real  and  personal.70  They  may  pell  the  right  to  redeem  land  sold 
for  taxes,  since  it  is  an  interest  in  real  estate.71  If  the  trustees  hold 
the  stock  of  another  company  for  distribution,  it  would  seem  that 
they  may  pledge  it  to  the  holders  of  corporate  bonds  in  order  to 
comply  with  the  agreement,  by  which  the  stock  wa£  received,  to  turn 
over  the  property  of  the  dissolving  company  free  from  incumbrances.7* 

In  winding  up,  the  majority  stockholders,  as  represented  by  the 
corporate  officers,  act  as  trustees,  and  it  is  held  in  some  states,  it 
seems,  that  they  cannot  contract  with  themselves  or  with  a  corpora- 
tion in  which  they  have  a  financial  interest,  but  the  minority  stock- 
holders cannot  prevent  a  disposal  of  the  assets  in  any  reasonable 
way,  provided  there  is  no  violation  of  trust.76 

§  5647.  —  Power  to  prefer  creditors.  It  has  been  held  that  such 
statutory  trustees  have  no  power,  in  distributing  the  assets,  to  prefer 
one  or  more  creditors  at  the  expense  of  others.74    On  the  other  hand, 

company,  which  has  been  conveyed  by  TD  Sullivan    Timber    Co.    v.    Black, 

it,  does  not  cease  on-  the  expiration  159  Ala.  570,  48  So.  870. 

of  its  charter,  but  continues  in  the  71  Philadelphia  v.  Unknown,  30  Pa. 

grantee.  Super.  Ot.  516. 

67 People  v.  O'Brien,  111  N.  Y.  1,  72 Wing    v.    Charleroi    Plate    Glass 

2  L.  R.  A.  255,  7  Am.  St.  Rep.  684,  Co.,  112  Fed.  817. 

18  N.  E.  692.  WBowditch  v.  Jackson  Co.,  76  N. 

W  Rossi  v.  Caire,   174   Cal.   74,  161  H.  351,  L.  R.  A.  1917  A  1174,  Ann. 

Pac.  1161.    Contra,  see  Aalwyns  Law  Cas.  1913  A  366,  82  Atl.  1014. 

Institute  v.  Martin,  173  Cal.  21,  159  74  American     Ice     Co.     v.     Pocono 

Pac.  158.  Spring  Water  Ice  Co.,  165  Fed.  714, 

In  such  a  case,  the  corporation  hav-  where  Pennsylvania  statute  conferred 

ing  ceased  to  exist,  the  property  be-  no  power  on  trustees  to  prefer  cred- 

longs   to    its   stockholders.     Rossi   v.  itors. 
Caire,  174  Cal.  74,  161  Pac.  1161. 

W  Welsh    v.    Steinbaugh,    —    CoBo. 
— ,  171  Pac.  62. 
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it  i£  held  in  Utah  that  where  a  corporation  has  forfeited  its  charter, 
as  provided  for  by  statute,  and  the  property  is  then  held  in  trust 
by  the  directors,  the  latter,  in  disposing  of  the  assets,  may  prefer 
creditors,  at  least  in  states  where  the  trust  fund  doctrine  is  not  recog- 
nized, until  creditors  go  into  a  court  of  equity  and  have  the  corporate 
assets  taken  possession  of  and  administered  impartially  for  the  benefit 
of  all  the  creditors.75 

§5648.  Liabilities — In  general  Trustees  are  held  personally 
liable  in  many  cases,  and  may  be  compelled  to  account  in  a  proper 
case.76  Such  trustees  are  jointly  and  severally  responsible  for  the 
misappropriation  of  assets.77  However,  they  are  only  bound  to  ex- 
ercise their  best  judgment  and  are  not  liable  for  a  mistake  of  judg- 
ment.78 Trustees  appointed  by  the  stockholders  in  voluntary  disso- 
lution proceedings,  who  have  declared  a  dividend  for  stockholders 
and  set  aside  the  money  therefor,  may  be  sued  by  stockholders  to 
recover  such  dividends.79  However,  officers  of  a  corporation  in- 
trusted with  the  distribution  of  its  funds  among  the  stockholders 
are  not  liable  for  giving  a  portion  of  the  stockholders  more  than  their 
share,  where  they  acted  in  good  faith  and  pursuant  to  a  plan  of  dis- 
tribution adopted  by  a  majority  of  the  stockholders.80  A  claim 
against  a  director  as  statutory  trustee  for  wrongfully  converting 
the  good  will  of  the  corporation  survives  his  death,  at  least  under  the 
statutes  now  existing  in  most  states.81 


75passow  &  Sons  v.  Wetherbee,  — 
Utah  — ,  167  Pac.  350.    * 

78  Creditors  or  stockholders  may  sue 
for  an  accounting.  Wank  v.  Peet 
(Mo.  App.),  190  S.  W.  88. 

The  statutory  trustees,  although  the 
statute  does  not  authorize  the  dis- 
solved corporation  to  be  sued,  may  be 
sued  in  equity  by  a  creditor,  although 
his  claim  is  unliquidated,  for  an  ac- 
counting, and  the  court  may  liquidate 
the  claim  and  determine  the  right  of 
all  claimants  to  share  in  the  fund. 
American  Ice  Co.  v.  Pocono  Spring 
Water  Ice  Co.,  165  Fed.  714,  constru- 
ing Pennsylvania  statute. 

If  they  conduct  the  business  of  the 
corporation  after  expiration  of  its 
charter,  without  attempting  to  wind 
it  up,  they  may  be  made  to  account  in 
proceedings  by  stockholders  to  wind 


up  the  affairs  of  the  corporation. 
Mason  v.  Pewabic  Min.  Co.,  133  U.  S. 
50,  33  L.  Ed.  524. 

Liability  on  bond  of  trustee  ap- 
pointed to  sell  the  property,  see  Com. 
v.  Trout,  76  Pa.  St.  370. 

77  Sprague-Brimmer  Mfg.  Co.  v.  M. 
J.  Murphy  Furnishing  Goods  Co.,  26 
Fed.  572. 

78  In  re  Lincoln  Market  Co.,  190 
Pa.  St.  124,  43  Wkly.  N.  Cas.  505,  42 
Atl.  538. 

TOJaneway  v.  Burn,  91  N.  Y.  App. 
Div.  165,  86  N.  Y.  Supp.  628,  aff'd 
without  opinion  180  N.  Y.  560,  73  N. 
E.  1125. 

SO  Goodrich  v.  City  Loan  &  Build- 
ing Ass'n,  54  Ga.  98. 

81  Lindemann  v.  Busk,  125  Wis.  210, 
104  N.  W.  119. 
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Statutory  trustees  are  liable  to  a  creditor  of  the  corporation  where 
they  distribute  all  the  assets  of  the  corporation  without  making  pro- 
vision for  his  debt.88 

Statutory  trustees  are  not  individually  liable  on  contracts  or  cov- 
enants in  connection  with  their  duties  unless  so  expressly  provided.88 
There  is  no  implied  warranty  of  title  on  an  assignment  by  statutory 
trustees  of  corporate  property.84 

In  distributing  the  assets  of  a  joint  stock  corporation  among  the 
stockholders  on  its  dissolution,  as  in  the  payment  of  dividends,  it  is 
not  necessary  that  the  officers  shall  require  persons  claiming  to  be 
stockholders  to  produce  their  certificates  of  stock,  but  they  may 
safely  make  the  distribution  to  those  who  appear  as  stockholders  on 
the  stock  books  of  the  corporation,  for,  when  a  corporation  is  merely 
performing  a  corporate  duty  with  respect  to  stockholders,  its  own 
record  is  all  it  need  consult.  "As  between  adverse  claimants  of  the 
certificate/'  said  the  Pennsylvania  court  in  such  a  case,  "the  pos- 
session of  it  with  the  transfer  upon  it  is  often  the  test  of  the  title. 
But  when  the  corporation  itself  is  not  dealing  with  its  stockholder 
on  the  security  of  his  stock,  and  is  merely  performing  a  corporate 
duty,  its  own  record  is  all  it  needs  to  consult,  for  whoever  would  de- 
mand the  privileges  of  a  stockholder  should  produce  the  evidence  of 
his  title  and  ask  to  be  permitted  to  participate."85 

§5649.  — For  profits  realized.  Where  one  of  the  directors,  as  a 
statutory  trustee,  appropriated  the  good  will  of  the  old  corporation 
for  the  benefit  of  a  new  corporation,  the  latter  may  be  compelled 
to  account  for  the  profits  realized  through  the  wrongful  appropria- 
tion.86 If  two  of  the  statutory  trustees  illegally  convey  corporate 
real  property  to  the  third  trustee,  and  he  sells  it  to  an  innocent  pur- 
chaser for  value,  the  first  transferee  is  liable  to  account  to  stock- 
holders for  profits,  made,  but  the  title  of  the  last  purchaser  cannot 
be  disturbed.87 

WRule  applied  where  note  given  to  84  Shannon  v.  Mastin,  135  Mo.  App. 

corporation  was  distributed  as  part  of  50,  114  S.  W.  1127. 

its  assets  and  on  maturity  the  maker  85  Appeal  of  Bank  of  Commerce,  73 

failed  to  pay  so  that  the  corporation  Pa.  St.  59,  64. 

became  liable  as  indorser  for  trans-  88  Lindemann  v.  Rusk,  125  Wis.  210, 

fer.     J.  P.  Tapley  Co.  v.  Keller,  133  104  N.  W.  119. 

N.  Y.  App.  Div.  54,  117  N.  Y.  Supp.  87Noe   v.   Headley,   118   Mo.   App. 

817.  722,  96  S.  W.  309. 

88  Shannon  v.  Mastin,  135  Mo.  App. 
50,  114  S.  W.  1127.  But  see  s.  c.  (Mo. 
App.),  108  8.  W.  1116. 
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§  8660.  Actions  and  parties  thereto.  The  question  as  to  who  is  the 
proper  party  to  sue  and  be  sued  under  statutes  making  the  directors, 
trustees  or  other  officers  of  a  dissolved  corporation  trustees  for  credi- 
tors and  stockholders,  and  giving  them  power  to  settle  and  wind  up 
the  affairs  of  the  corporation,  depends  largely  upon  the  terms  of  the 
particular  statute.  In  some  jurisdictions,  actions  may  be  brought 
in  the  name  of  the  corporation.**  In  other  states,  actions  should  be 
brought  by  or  against  the  trustees,*9  and  it  is  held  that  a  statute 
merely  constituting  the  directors  of  a  corporation  trustees  for  credi- 
tors and  stockholders  on  its  dissolution  does  not  continue  the  existence 


•SSaltmareh  v.  Planters'  &  Mer- 
chants' Bank,  14  Ala.  668;  Crews  v. 
Farmers'  Bank  of  Virginia,  31  Gratt. 
(Va.)  34S. 

It  is  no  ground  for  reversal  that 
suit  is  brought  by  the  corporation 
instead  of  the  statutory  trustees. 
Kansas  City  Hotel  Co.  v.  Sauer,  65 
Mo.  279,  288. 

•9  Paola  Town  Co.  v.  Krutz,  22  Kan. 
725;  Consolidated  Ass'n  of  Planters 
of  Louisiana  v.  Mason,  24  La.  Ann. 
518;  Marstaller  v.  Mills,  143  N.  Y. 
398,  38  N.  E.  370;  Sturges  v.  Vander- 
bilt,  73  N.  Y.  384;  Martin  v.  Belmont 
Bank  of  St.  Clairsville,  13  Ohio  250. 

In  California,  after  a  forfeiture  of 
a  charter,  the  title  to  the  corporate 
real  estate  is  not  in  the  corporation 
and  hence,  it  seems,  a  suit  to  quiet 
title  should  be  brought  against  the 
statutory  trustees  rather  than  the  cor- 
poration, unless  there  is  a  statute  to 
the  contrary.  Aalwyns  Law  Institute 
v.  Martin,  173  Cal.  21,  159  Pac.  158. 
Where  a  corporation  sues  after  its 
charter  has  been  forfeited,  the  statu* 
tory  trustees,  If  they  have  authority 
to  prosecute  the  suit,  may  be  sub- 
stituted as  plaintiffs.  Kehrlein-Swiner- 
ton  Const.  Co.  v.  Bapken,  30  Cal.  App. 
11,  156  Pac.  972. 

In  Missouri,  after  the  expiration  of 
its  charter  by  lapse  of  time,  a  cor- 
poration cannot  be  sued  as  such  to 
foreclose  a  lien  against  land  which  by 
operation  of  law  has  passed  to  its 


statutory  trustees.  Meramec  Spring 
Park  Co.  v.  Gibson,  268  Mo.  394,  188 
S.  W.  179. 

In  Nebraska,  where  an  action  is 
commenced  in  the  name  of  a  dissolved 
corporation,  the  better  rule  seems  to 
be  that  an  amendment  should  be  al- 
lowed substituting  the  statutory  trus- 
tees. Weeks  Grain  &  Live  Stock  Co. 
v.  Ware  &  Leland,  99  Neb.  126,  155 
N.  W.  233. 

In  Ohio,  under  a  statute  providing 
that  in  certain  cases,  on  the  dissolu- 
tion ot  a  corporation,  the  directors 
at  the  time  of  dissolution  and  the 
survivors  of  them  should  be  trustees 
for  creditors  and  stockholders,  and 
authorizing  them  as  such  to  sue  "by 
the  name  of  the  trustees  of  such  cor- 
poration, describing  it  by  its  cor- 
porate name,1'  it  was  held  that  it 
authorized  persons  so  constituted  trus- 
tees of  a  dissolved  corporation  to  sue 
under  their  collective  title,  "trustees 
of"  the  corporation,  describing  it  by 
its  corporate  name,  and  did  not  re- 
quire them  to  sue  in  their  individual 
names,  "as  trustees  of"  the  corpora- 
tion. Martin  v.  Belmont  Bank  of  St. 
Clairsville,  13  Ohio  250. 

In  Texas,  an  action  on  a  claim 
for  services  rendered  the  corporation 
before  dissolution  should  be  brought 
against  the  statutory  trustees  rather 
than  the  dissolved  corporation.  Hous- 
ton Ice  &  Brewing  Co.  v.  Nicolini 
(Tex.  Civ.  App.),  96  S.  W.  84. 
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of  the  corporation,  so  as  to  render  it  capable  of  suing  or  being  sued  in 
the  corporate  name  after  expiration  of  its  charter.90  But  in  New  York, 
under  later  statutes  which  not  only  make  the  directors  statutory  trus- 
tees but  also,  in  a  separate  section,  continue  the  corporate  existence  for 
the  purpose  of  winding  up,  it  is  held  that  in  case  of  contested  claims 
against  the  corporation,  the  action  must  be  brought  against  the  cor- 
poration and  does  not  lie  against  the  trustees  alone.91  On  the  other 
hand,  it  has  been  held,  under  similar  statutes  in  New  Jersey,  that 
statutory  trustees  were  properly  sued  without  joining  the  dissolved 
corporation  where  it  was  sought  to  compel  them  to  execute  transfers 
of  personal  property  pursuant  to  a  contract  made  by  the  corporation 
before  dissolution.9* 

Stockholders  ordinarily  are  not  necessary  parties  to  an  action  by 
creditors  against  the  statutory  trustees.98 

If  trustees  may  sue,  they  can  sue  in  another  state  if  the  corporation 
could  have  done  so.9*  A  trustee  who  is  the  sole  stockholder  may  sue 
for  the  possession  of  land  held  by  a  third  person  in  trust  for  the  cor- 
poration.96   But  statutory  trustees,  it  has  been  held,  can  only  pursue 


•0  Grossman  v.  Vivienda  Water  Co., 
150  Cal.  575,  89  Pac  335;  Sturges  v. 
Vanderbilt,  73  N.  Y.  384. 

The  statute  does  not  "have  the 
effect  of  continuing  the  existence  of 
the  corporation  as  cestui  que  trust, 
or  otherwise,  so  as  to  render  it  cap- 
able of  defending  actions  in  its  cor- 
porate name."  It  follows  that  un- 
less the  directors  are  substituted, 
where  a  corporation  is  dissolved  pen- 
dente lite,  the  judgment  is  void. 
Grossman  v.  Vivienda  Water  Go.,  150 
Cal.  575,  581,  89  Pac.  335. 

91  Cunningham  v.  Glauber,  133  N. 
Y.  App.  Div.  10,  117  N.  Y.  Supp.  866, 
aff'g  61  N.  Y.  Misc.  443,  115  N.  Y. 
Supp.  259. 

In  case  of  contested  claims  against 
a  dissolved  corporation,  including 
claims  for  damages  for  torts,  which 
can  be  established  and  liquidated  only 
by  a  judgment,  it  is  held  in  New  York 
that  the  action  should  be  prosecuted 
against  the  corporation  which  is,  by 
statute,  expressly  continued  in  exist- 
ence for  that  purpose,  and  should  not 


be  brought  against  the  statutory  trus- 
tees alone.  Cunningham  v.  Glauber, 
133  N.  Y.  App.  Div.  10,  117  N.  Y. 
Supp.  866,  aff'g  61  N.  Y.  Misc.  443, 
115  N.  Y.  Supp.  259.  But  see  dissent- 
ing opinion  of  Justice  Clarke  in  the 
decision  of  the  Appellate  Division. 

However,  in  an  action  by  a  creditor 
against  the  directors  as  statutory  trus- 
tees to  compel  them  to  discharge  their 
duty  neither  the  corporation  nor  the 
stockholders  are  neeessary  parties. 
Atlantic  Dredging  Co.  v.  Beard,  203 
N.  Y.  584,  96  N.  E.  415,  aff'g  145  N. 
Y.  App.  Div.  342,  130  N.  Y.  Supp.  4. 

M  General  By.  Signal  Co.  v.  Cade, 
122  N.  Y.  App.  Div.  106,  106  N.  Y. 
Supp.  729,  decided  under  New  Jersey 
statute  and  distinguished  in  Cunning- 
ham v.  Glauber,  supra. 

W  Lakeside  Irrigation  Co.  v.  Buf- 
fington,  —  Tex.  Civ.  App.  — ,  168 
S.  W.  21. 

94  Root  v.  Sweeney,  12  S.  D.  43, 
80  N.  W.  149. 

MSoderberg  v.  McBae,  70  Wash. 
235,  126  Pac.  538. 
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such  claims  as  are  of  a  general  nature  and  cannot  enforce  special 
claims  against  third  persons,  such  as  the  officers  and  stockholders  of  the 
company,  where  the  recovery  depends  upon  the  equities  of  particular 
creditors,  or  upon  the  dates  when  their  debts  were  contracted,  or  the 
like.96 

If  the  statutory  trustees  are  sued  to  establish  a  claim  against  the 
fund  arising  from  a  sale  of  the  corporate  property,  an  allowance  for 
counsel  employed  to  defend  the  suit  is  properly  made  out  of  the  fund, 
where  the  defense  is  successful.97 

§5651.  Compensation  of  trustees.  Trustees  should  be  allowed 
proper  compensation  for  their  services.98  In  one  case  it  was  held 
proper  to  allow  a  trustee  the  same  salary  he  had  been  receiving  as  an 
officer  before  the  dissolution.99  In  another  case,  where  there  was  only 
one  trustee,  three  per  cent  on  sixty  thousand  dollars  which  passed 
through  his  hands  was  held  not  unreasonable.1 

D.  Receivers 

§5652.  Appointment— In  general.  A  receiver  is  sometimes  ap- 
pointed pending  dissolution  proceedings,  sometimes  by  the  decree  dis- 
solving the  corporation,  and  sometimes  in  an  independent  suit  or  pro- 
ceeding after  the  dissolution.  Often  the  appointment  is  provided  for 
by  statute,8  but  there  is  no  question  as  to  the  inherent  power  of  equity, 
in  a  proper  case,  to  appoint  a  receiver  of  the  assets,  after  dissolution.8 
When  a  corporation  is  dissolved  by  an  act  of  the  legislature  repealing 
its  charter,  it  has  been  held  that  the  repealing  act  may  appoint  a  suit- 
able person  to  collect  and  distribute  the  assets  of  the  corporation* 

In  some  jurisdictions  there  have  been  statutes  authorizing  the 
governor  to  appoint  a  receiver  or  liquidator  to  take  charge  of  and 
liquidate  the  affairs  of  a  corporation,  when  its  charter  has  expired  or 
been  annulled,  and  there  is  no  law  existing  at  the  time  which  provides 

96  Bowker   v.   Hill,    115   Fed.    528,  1  McHvain  v.  Wallace,  47  Pa.  Super, 

holding  that  in  the  latter  case  cred-  Ct.  448. 

itors  must  necessarily   enforce  their  8  See  §5654,  infra, 

own  special  rights.  8  See  §  56*53,  infra. 

87  American    Ice    Co.     v.    Pocono  4  Western  North  Carolina  R.  Co.  v. 

Spring  Water  Co.,  183  Fed.  193,  rev  *g  Rollins,   82  N.   C.   523.     Contra,  see 

in  this  respect  179  Fed.  868.  People  v.  O'Brien,  111  N.  Y.  1,  2  L. 

86  Reasonableness  of  fee,  see  Wright  B.  A.  255,  7  Am.  St.  Rep.  684,  18  N. 

v.    Enoxville    Livery    &    Stock    Co.  E.  692,  rev'g  45  Hun  (N.  Y.)  619. 
(Tenn.  Ch.  App.),  59  S.  W.  677. 

88Lindemann    v.    Busk,    125   Wis. 
210,  104  N.  W.  119. 
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for  its  liquidation.  Such  a  statute  applies  where  special  acts  in  rela- 
tion  to  the  liquidation  of  the  affairs  of  corporations  have  expired  by 
limitation  prior  to  the  appointment  by  the  governor.5 

When  a  court  is  given  jurisdiction  to  appoint  a  receiver  for  a  dis- 
solved corporation,  it  has  the  implied  power  to  appoint  a  successor  in 
case  of  the  death  or  removal  of  its  appointee.9 

§  5663.  —  Power  to  appoint  independently  of  statute.  The  power 
to  appoint  a  receiver  after  dissolution  exists  in  equity,  independently 
of  any  statute,  in  a  proper  case,7  in  a  proper  proceeding  instituted  by 
a  creditor  or  a  stockholder,8  provided  there  is  no  other  and  inconsist- 
ent remedy  provided  for  by  statute.  So  when  a  court  of  equity  has 
jurisdiction  to  dissolve  a  corporation  and  wind  up  its  affairs  in  a  suit 
by  stockholders,  it  has  jurisdiction  to  appoint  a  receiver  pending  the 
suit,  if  necessary  to  preserve  the  assets  of  the  corporation  and  protect 
the  rights  of  creditors  and  stockholders.9  If  the  charter  of  a  cor- 
poration has  been  forfeited  by  quo  warranto,  and  the  directors  have 
abandoned  everything  to  the  secretary  who  has  been  guilty  of  gross 
breaches  of  trust,  it  has  been  held  that  a  receiver  may  be  appointed 
at  the  suit  of  a  single  stockholder.10 

§  6654.  —  Statutory  provisions  as  to  appointment  The  appoint- 
ment of  a  receiver  in  connection  with,  or  after,  dissolution  proceed- 
ings is  often  expressly  provided  for  by  statute.11  And  sometimes  pro- 
vision is  made  for  the  appointment  of  a  receiver  pending  proceedings 


B  State  v.  Haynes,  12  La.  Ann.  285. 

•  See  State  v.  Orleans  Navigation 
Co.,  9  La.  Ann.  40. 

7  United  States  v.  American  Tobac- 
co Co.,  221  U.  S.  106,  186,  55  L.  Ed. 
663;  Olmstead  v.  Distilling  &  Cattle- 
Feeding  Co.,  73  Fed.  44;  State  v. 
Farmers'  &  Merchants'  Ins.  Co.,  90 
Neb.  664,  Ann.  Cas.  1913  B  643,  134 
N.  W.  284;  Tailing  v.  Elbs,  120  N.  Y. 
Supp.  693,  where  a  receiver  was  sought 
to  displace  the  statutory  trustees.  See 
also  Board  of  School  Directors  of  Cald- 
well Parish  v.  Meridith,  140  La.  269, 
72  So.  960. 

SHavemeyer  v.  Superior  Court,  84 
Cal.  327,  362,  10  L.  R.  A.  627,  18  Am. 
St.  Bep.  192,  24  Pac.  121. 

9  Conro  v.  Gray,  4  How.  Pr.  (N.  T.) 
166, 


10  Midland  Co.  v.  Anderson,  63  111. 
App.  51. 

11  California.  Henderson  v.  Palmer 
Union  Oil  Co.,  29  Cal.  App.  451,  156 
Pac.  65. 

Georgia.  Hale-Berry  Co.  v.  Dia- 
mond State  Iron  Co.,  94  Ga.  61,  22 
S.  E.  217. 

Illinois.  St.  Louis  &  S.  Coal  &  Min- 
ing Co.  v.  Sandoval  Coal  &  Mining 
Co.,  Ill  HI.  32. 

Iowa.  State  v.  Syndicate  Land  Co., 
142  Iowa  22,  120  N.  W.  327. 

Maine.  Van  Oss  v.  Premier  Petro- 
leum Co.,  113  Me.  180,  93  Atl.  72. 

New  York.  People  v.  Northern  B. 
Co.,  53  Barb.  98. 

West  Virginia,  Rainey  v.  Freeport 
Smokeless  Coal  &  Coking  Co.,  58  W. 
Va.  424,  52  S.  E.  528. 
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to  dissolve  a  corporation.18  However,  the  statutes  vary  considerably 
in  regard  to  this  matter.  Some  of  the  statutes  authorize  such  an  ap- 
pointment as  a  matter  of  course.  Other  statutes  make  it  optional 
whether  to  continue  the  corporate  directors  or  other  officers  as  statu- 
tory trustees  or  to  appoint  a  receiver.  Still  other  statutes  are  so 
worded  as' to  authorize  the  appointment  of  a  receiver  only  in  case  the 
officers  who  are,  or  who  would  otherwise  be,  the  statutory  trustees, 
are  unfit,  partial,  or  delinquent,  either  at  the  time  of  the  dissolution 
or  thereafter.1* 

Sometimes  the  statute  authorizes  the  appointment  of  a  receiver 
when  a  corporation  "shall  be  dissolved  in  any  manner  whatever."1* 
Other  statutes  apply  only  to  involuntary  dissolutions.15 

To  give  a  court  jurisdiction  under  a  statute  to  appoint  a  receiver 
of  a  corporation  after  its  dissolution,  or  pending  proceedings  for  its 
dissolution,  or  to  appoint  a  successor  in  case  of  the  death  of  a  receiver, 
the  particular  court  must  be  authorized  by  the  statute  to  make  the 


A  receiver  may  be  appointed  pur- 
suant to  statutes  expressly  providing 
therefor  "when  a  corporation  expires, 
or  is  dissolved  or  before  its  expiration 
or  dissolution.11  Stevens  v.  Empire 
Casualty  Co.,  180  Fed.  283,  West  Vir- 
ginia statute. 

In  California,  the  receiver  must  be 
appointed  by  the  superior  court  of  the 
county  in  which  the  corporation  car- 
ries on  its  business  or  has  its  prin- 
cipal place  of  business.  The  statute 
says  "upon  the  dissolution,"  and 
this  includes  dissolution  by  expiration 
of  the  charter,  and  also  an  applica- 
tion for  a  receiver  made  immediately 
after  the  dissolution  or  one  a  con- 
siderable time  thereafter.  Henderson 
v.  Palmer  Union  Oil  Co.,  29  Cal.  App. 
451,  156  Pac.  65. 

12  Tn  Illinois,  in  a  suit  for  the  dis- 
solution of  a  corporation,  a  receiver 
may  be  appointed  pendente  lite  before 
service  on  the  corporation.  St.  Louis 
&  S.  Coal  &  Mining  Co.  v.  Sandoval 
Coal  &  Mining  Co.,  Ill  111.  32. 

In  an  action  by  the  trustees  and 
stockholders  of  a  corporation  to  dis- 
solve the  corporation  because  of  in- 
solvency, a  receiver  may  be  appointed 


under  a  statute  providing  that  a  re- 
ceiver may  be  appointed  by  the  court 
in  which  an  action  is  pending  or  has 
passed  to  judgment,  or  where  a  cor- 
poration has  been  dissolved  or  is  in- 
solvent, or  in  imminent  danger  of  in- 
solvency. Security  Savings  &  Trust 
Co.  v.  Piper,  4  Idaho  463,  40  Pac.  144. 

The  court  has  no  authority  to  ap- 
point a  receiver  on  an  ex  parte  appli- 
cation by  an  insolvent  corporation 
asking  to  be  dissolved,  under  a  statute 
providing  for  the  appointment  of  a 
receiver  by  the  court  in  which  an 
action  is  pending,  or  under  a  statute 
providing  that,  when  suits  may  be 
brought  against  stockholders,  courts 
of  equity  shall  have  full  power  to 
dissolve  the  corporation  and  appoint 
a  receiver.  Jones  v.  Bank  of  Lead- 
ville,  10  Colo.  464,  17  Pac.  272. 

It  See  §5659,  infra. 

14  Statute  applies  to  corporation 
dissolved  by  gubernatorial  proclama- 
tion for  failure  to  pay  a  franchise  tax. 
Harned  v.  Beacon  Hill  Real  Estate 
Co.,  9  Del.  Ch.  232,  80  Atl.  805. 

15  Conlan  v.  Oudin,  49  Wash.  240,  94 
Pac.  1074. 
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appointment.16  And  the  circumstances  must  be  such  as  to  bring  the 
case  within  the  statute.17  A  statute  providing  that  a  court  which  has 
rendered  judgment  of  ouster  may  appoint  a  receiver  for  a  corporation 
previously  dissolved,  "the  affairs  of  which  have  not  been  settled  and 
adjusted,"  does  not  authorize  appointment  of  a  receiver  where  the 
corporation,  before  the  commencement  of  the  proceedings  in  quo  war- 
ranto, has  made  an  assignment  and  the  assignee  has  entered  upon  his 
duties  under  the  direction  of  a  court  of  competent  jurisdiction.18 


§5655.  — Where  there  is  no  power  to  award  a  dissolution.  A  re- 
ceiver may  sometimes  be  appointed  in  a  case  where  a  dissolution  of 
the  corporation  will  be  refused.19  However,  if  there  is  no  power  to 
grant  the  principal  relief  sought,  which  is  a  dissolution,  there  is  no 
authority  to  award  the  incidental  relief  of  appointing  a  receiver.80 
It  follows  that,  in  an  action  by  the  state  to  dissolve  a  corporation,  an 
order  appointing  a  receiver  is  void  where  the  corporation  was  never 
legally  served  with  summons — the  only  service  made  having  been 
quashed.81 

§  5666.  —  Propriety  where  existence  of  corporation  is  continued 
by  statute.  In  those  states  in  which  there  is  a  statute  continuing 
the  existence  of  corporations  whose  powers  have  expired  by  limita- 
tion, forfeiture  or  otherwise,  for  the  purpose  of  allowing  them  to  wind 
up  their  affairs,88  the  court  may  appoint  a  receiver  under  some  cir- 
cumstances. In  a  North  Carolina  case  it  was  held  that  the  statute  of 
that  state  continuing  the  existence  of  defunct  corporations  for  three 
years  after  expiration  of  their  charters,  for  the  purpose  of  bringing 
and  defending  suits,  and  closing  up  their  business,  ousts  the  former 
equity  jurisdiction  to  appoint  a  receiver  of  a  corporation,  at  the  in- 


16  When  a  statute  authorizes  the 
appointment  of  a  receiver  for  a  cor- 
poration by  the  court  in  which  a  pro- 
ceeding for  its  dissolution  is  pending, 
the  implied  jurisdiction  of  that  court 
to  appoint  a  successor  in  case  of  the 
death  of  a  receiver  appointed  by  it  is 
exclusive,  and  the  supreme  court,  to 
which  the  case  has  been  appealed, 
has  no  jurisdiction  to  make  the  ap- 
pointment. State  v.  Orleans  Naviga- 
tion Co.,  9  La.  Ann.  40. 

If  Yore  v.  Superior  Court  City  ft 
County  of  San  Francisco,  108  Cal.  431, 
41  Pac.  477;   Havemeyer  v.  Superior 


Court,  84  Oal.  327,  10  L.  R.  A.  627,  18 
Am.  St.  Rep.  192,  24  Pac.  121. 

IS  Com.  v.  Order  of  Vesta,  156  Pa. 
St.  531,  27  Atl.  14. 

19  See  Howeth  v.  Colbourne  Bros. 
Co.,  115  Md.  107,  80  Atl.  916. 

90  People  v.  District  Court  City  ft 
County  of  Denver,  33  Colo.  293,  80 
Pac.  908;  Heitkamp  v.  American  Pig- 
ment ft  Chemical  Co.,  158  111.  App. 
587,  595. 

91  Lynn  v.  McCue,  94  Kan.  761,  147 
Pac.  808. 

» See  §§5628-5638,  supra. 
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stance  of  creditors,  to  wind  up  its  affairs.83  But  in  Illinois,  where 
the  statute  relating  to  corporations  provides  that  corporations  organ- 
ized under  it,  whose  powers  have  expired  by  limitation  or  otherwise, 
shall  continue  their  corporate  capacity,  with  the  use  of  their  names, 
for  two  years,  for  the  purpose  of  settling  their  affairs,  conveying  prop- 
erty and  prosecuting  and  defending  suits,  and  that  dissolution  for 
any  cause  whatever  shall  not  impair  any  remedies  against  it,  or  its 
officers  or  stockholders,  for  liabilities  incurred  before  dissolution,  it 
has  been  held  that,  upon  judgment  of  ouster  in  quo  warranto  pro- 
ceedings, the  corporation  becomes  a  trustee  for  creditors  and  stock- 
holders, and  that  equity  will  have  jurisdiction,  on  the  ground  of 
the  trust  relation,  of  a  suit  by  a  stockholder,  in  behalf  of  himself 
and  other  stockholders  who  may  join  with  him,  to  appoint  a  receiver 
to  administer  its  assets,  where  it  appears  that  the  affairs  of  the  cor- 
poration are  involved  and  its  property  in  danger  of  being  seized  and 
dissipated  by  means  of  attachments,  executions,  etc.84 

This  question  has  been  broadly  considered  in  another  connection 
in  stating  the  law  as  to  whether  such  statute  prescribes  the  exclusive 
remedy.85 

§  5667.  —  Propriety  of  appointment  as  dependent  upon  necessity. 

Generally,  a  receiver  should  not  be  appointed  unless  one  is  neces- 
sary,86 although  where  a  statute  provides  that  on  declaring  a  dissolu- 
tion a  receiver  shall  be  appointed,  no  necessity  for  such  appointment 


*8Von  Glahn  v.  De  Roaset,  81  N. 
C.  467. 

StOlmstead  v.  Distilling  &  Cattle- 
Feeding  Co.,  73  Fed.  44. 

«5  See   §5631,  supra. 

WHavemeyer  v.  Superior  Court,  84 
Cal.  327,  365,  10  L.  R.  A.  627,  18  Am. 
St.  Rep.  192,  24  Pac.  121;  Baltimore 
&  O.  R.  Co.  v.  Cannon,  72  Md.  493,  20 
Atl.  123. 

A  receiver  should  not  be  appointed 
where  it  will  accomplish  no  useful 
purpose.  J.  F.  Tapley  Co.  v.  Keller, 
133  N.  Y.  App.  Div.  64,  117  N.  Y. 
Supp.  817. 

A  receiver  will  not  be  appointed  at 
the  instance  of  minority  stockholders 
unless  for  good  cause.  Bowditch  v. 
Jackson  Co.,  76  N.  H.  351,  L.  R.  A. 
1917  A  1174,  Ann.  Cas.  1913  A  366, 
82  Atl.  1014. 


a 


For  the  purposes  of  mere  recovery 
of  the  corporate  property  from  an  ad- 
versary party  there  was  no  imperative 
necessity  for  the  appointment  of  a  re- 
ceiver or  trustee  to  act  as  representa- 
tive plaintiff."  This  was  said  in  con- 
nection with  a  decision  that,  after  the 
statutory  time  for  winding  up  had  ex- 
pired, and  there  were  no  debts,  the 
stockholders  were  entitled  to  maintain 
ejectment  against  adverse  parties. 
Stearns  Coal  &  Lumber  Co.  v.  Van 
Winkle,  221  Fed.  590,  596. 

On  winding  up  a  dissolved  corpora- 
tion there  is  no  necessity  for  a  re- 
ceiver merely  to  collect  debts  due. 
Stark  Elec.  R.  Co.  v.  McGinty  Con- 
tracting Co.,  238  Fed.  657. 
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need  be  shown  if  the  corporation  has  property.87  A  receiver  will  not 
be  appointed,  in  a  suit  to  compel  a  dissolved  corporation  to  issue  a 
duplicate  certificate  of  stock,  where  the  statute  makes  the  statutory 
trustees  liable  to  the  extent  of  the  corporate  property  which  should 
come  into  their  hands,  merely  because  most  of  the  assets  have  been 
distributed  and  the  balance  will  soon  be  distributed.88  The  mere  fact 
that  a  corporation  has  been  dissolved  does  not  necessarily  give  the 
minority  stockholders  the  right  to  have  a  receiver  appointed  and  the 
assets  sold.  They  have  no  such  right  if  the  circumstances  are  such  as 
to  justify  a  court  of  equity  in  ascertaining  the  value  of  the  assets  with- 
out a  sale,  and  in  making  a  distribution  to  the  members  on  that  basis.88 

§6668.  — Appointment  in  sister  state.  It  has  been  held  that  a 
receiver  cannot  be  appointed  for  a  foreign  corporation  in  an  action 
against  it,  where  it  has  been  dissolved  and  a  receiver  appointed  for 
it  in  the  state  of  its  domicile.80 

§  6669.  —  Appointment  as  substitute  for  corporate  officers  made 
statutory  trustees  or  for  liquidator  chosen  by  stockholders.  Under 
many  statutes,  upon  dissolution,  a  receiver  is  not  appointed  as  a  mat- 
ter of  course,  but  the  power  of  winding  up-  is  expressly  conferred  upon 
the  board  of  directors  or  other  officers  of  the  defunct  corporation.81 
But  the  fact  that  there  is  a  statute  making  the  directors,  trustees  or 
other  officers  of  a  dissolved  corporation  trustees  for  the  creditors  and 
stockholders,  with  power  to  wind  up  and  settle  its  affairs,  etc.,  does 
not  necessarily  destroy  the  jurisdiction  of  courts  of  equity  to  appoint 
a  receiver.  Such  jurisdiction  exists,  notwithstanding  the  statute, 
when  the  appointment  of  a  receiver  is  necessary  for  the  protection  of 
creditors  or  stockholders,  as  where  the  directors  or  other  officer^  are 
guilty  of  fraud  or  unreasonable  delay  in  the  execution  of  the  trust,  or 
are  incompetent  or  otherwise  unfaithful.88     So,  notwithstanding  a 


8?Conlan  v.  Oudin,  49  Wash.  240, 

94  Pac.  1074. 

28  Baltimore  Trust  Go.  v.  George's 
Creek  Coal  ft  Iron  Co.,  119  Md.  21,  85 
Atl.  949. 

t»  Baltimore  A  0.  B.  Co.  v.  Gannon, 
72  Md.  403,  20  Atl.  123. 

SO  Droppelman  v.  Illinois  Surety  Co., 

95  Wash.  476,  L.  B.  A.  1917  D  1032 
with  note,  164  Pae.  70.  See  also  Par- 
sons v.  Charter  Oak  Life  Ins.  Co.,  31 
Fed.  305. 


si  Anderson  v.  Buckley,  126  Ala. 
623,  28  So.  729;  Weatherly  v.  Capital 
City  Water  Co.,  115  Ala.  156,  22  So. 
140.    See  also  §5639. 

82  Alabama.  Anderson  v.  Buckley, 
126  Ala.  623,  28  So.  729. 

Iowa.  See  Home  Savings  &  Trust 
Go.  v.  District  Court  of  Polk  County, 
121  Iowa  1,  95  N.  W.  522. 

Missouri  Wank  v.  Peet  (Mo. 
App.),  190  S.  W.  88. 

New  Jersey.     American  Surety  Co. 
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general  law  providing  that,  upon  the  dissolution  of  a  corporation, 
the  directors  shall  be  trustees  for  creditors  and  stockholders,  with 
power  to  hold  the  property  and  rights  of  the  corporation,  the  legisla- 
ture, upon  dissolving  a  corporation,  may  appoint  other  trustees.88 
The  discretion  conferred  upon  the  court  to  displace  directors  by  a 
receiver  is  not  wholly  dependent  upon  misconduct  of  the  directors 
since  the  dissolution,  but  they  also  may  be  displaced  because  of  un- 
fitness as  shown  by  incapacity,  misconduct  or  the  like  prior  to  the 
dissolution.8* 


▼.  Great  White  Spirit  Co.,  58  N.  J. 
Eq.  526,  43  Atl.  579. 

New  York.  In  re  Pontius,  26  Hun 
232;  Tailing  v.  Elba,  120  N.  Y.  Supp. 
693. 

Wisconsin.  Seering  v.  Black,  140 
Wis.  413,  122  N.  W.  1055. 

In  a  suit  for  voluntary  dissolution, 
it  is  proper  to  appoint  a  disinterested 
person  as  receiver  instead  of  per- 
mitting the  directors  to  act  as  trus- 
tees where  mismanagement  by  such 
directors  is  alleged  by  minority  stock- 
holders. See  Merchants'  &  Insurers' 
Reporting  Go.  v.  Jones,  220  Fed.  791. 

Where  directors  as  trustees  of  a 
dissolved  corporation  have  preferred 
some  creditors,  the  court  may  prop- 
erly appoint  a  receiver  in  their  place, 
especially  where  one  of  the  creditors 
charged  to  have  been  preferred  is  the 
largest  creditor  and  practically  con- 
trolled the  trustees.  Charles  H. 
Home  &  Co.  v.  Frederick  Harrington, 
Inc.,  87  N.  J.  Eq.  227,  100  Atl.  335. 

Where  the  dissolution  of  a  corpora- 
tion had  occurred  by  limitation,  and 
under  a  statute  continuing  its  exist- 
ence for  a  stated  time  for  the  purpose 
of  winding  up  its  affairs  the  directors 
had  become  trustees,  a  bill  was 
brought  by  one  of  the  directors  to 
have  the  other  directors  removed  and 
a  receiver  appointed  pendente  lite, 
the  bill  alleging  that  there  were  cer- 
tain unpaid  notes  among  the  assets  of 
the  corporation  which  had  been  execu- 
ted by  the  trustees,  that  the  trustees 
denied  any  individual  liability  there- 


on, claiming  that  agreement  had  been 
made  that  the  notes  were  not  to  be 
paid,  the  bill  showing,  further,  that 
the  trustees,  were  making  no  effort  to 
collect  the  notes,  and  that  upon  the 
death  of  one  of  the  trustees  that  claim 
upon  one  of  such  notes  given  by  him 
was  presented  against  his  estate  only 
by  reason  of  urging  by  the  claimant 
to  the  other  trustees — the  court  held 
that  the  facts  presented  exhibited 
equity  and  the  bill  was  not,  therefore, 
demurrable.  Buckley  v.  Anderson, 
137  Ala.  325,  34  So.  238. 

The  officers  of  a  mutual  insurance 
company  attempted  to  sell  its  assets 
and  endeavored  to  appoint  the  pur- 
chasers officers  of  the  corporation. 
These  officers  were  ousted  by  quo  war- 
ranto proceedings.  The  corporation 
having  become  insolvent  no  steps 
were  taken  to  properly  administer  its 
assets  although  by  statute  in  case  of 
dissolution  the  president  and  direc- 
tors were  made  trustees  to  administer 
the  funds.  A  judgment  creditor 
brought  suit  to  have  a  receiver  ap- 
pointed. The  court  held  that  the  cor- 
poration was  a  necessary  party  on 
the  ground  that  its  existence  had  not 
terminated.  Youree  v.  Home  Town 
Mut.  Ins.  Co.  of  Warrensburg,  Mis- 
souri, 180  Mo.  153,  79  S.  W.  175. 

88  McLaren  v.  Pennington,  1  Paige 
(N.  Y.)  102. 

84  American  Surety  Co.  v.  Great 
White  Spirit  Co.,  58  N.  J.  Eq.  526,  43 
Atl.  579. 
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But  a  receiver  should  not  be  appointed  if  the  directors  or  other 
officers  are  properly  winding  up  the  affairs  of  the  corporation,  and 
are  in  all  respects  trustworthy.8*  Directors  should  not  be  removed  as 
statutory  trustees  and  a  receiver  appointed  merely  because  they  are 
acting  upon  an  erroneous  assumption  that  the  corporation  is  still  in 
existence,  where  such  conduct  has  resulted  in  no  substantial  injury 
to  the  complaining  party.86 

A  receiver  may  be  appointed  where  nothing  remains  to  be  done  ex- 
cept to  sell  a  farm  which  the  corporation  unsuccessfully  attempted  to 
sell  after  the  three-year  period  fixed  by  statute  for  winding  up  its 
affairs,  where  all  management  of  the  affairs  of  the  company  had  long 
been  abandoned  by  the  corporate  officers  and  they  consented  to  the 
appointment  of  a  receiver  to  displace  them.87 

In  California,  a  section  of  the  Code  in  relation  to  the  dissolution 
of  corporations  provides  that  the  directors  or  managers  of  a  corpora- 
tion at  the  time  of  its  dissolution  shall  have  the  power  to  settle  its 
affairs,  "unless  other  persons  are  appointed  by  the  court,"  and  an- 
other section  declares  that,  on  the  dissolution  of  a  corporation,  the 
superior  court  may  appoint  one  or  more  persons  receivers  or  trus- 
tees, on  the  application  of  a  creditor  or  stockholder.  Under  these 
provisions,  it  has  been  held  that,  where  the  charter  of  a  corporation 
has  been  forfeited  by  the  state,  an  application  for  a  receiver  to  settle 
up  its  affairs  cannot  be  sustained  on  the  ground  that  it  will  defeat 
the  forfeiture  to  allow  its  directors  to  retain  control  of  its  assets ; w 


86  Alabama.  Black  v.  Sullivan  Tim- 
ber Co.,  147  Ala.  327,  40  So.  667; 
Anderson  v.  Buckley,  126  Ala.  623,  28 
So.  729;  Weatherly  v.  Capital  City 
Water  Co.,  115  Ala.  156,  22  So.  140. 

California.  Havemeyer  v.  Superior 
Court,  84  Cal.  327,  10  L.  R.  A.  627, 
18  Am.  St.  Bep.  192,  24  Pac.  121. 

Montana.  Ferrell  v.  Evans,  25 
Mont.  444,  65  Pac.  714. 

New  Jersey.  City  Pottery  Co.  v. 
Yates,  37  N.  J.  Eq.  543. 

8outh  Carolina.  Brookshire  v. 
Farmers'  Alliance  Exchange,  73  S.  C. 
131,  52  S.  E.  867. 

It  is  not  a  ground  that  a  contem- 
plated sale  or  lease  of  the  property 
was  not  the  best  sale  or  the  best  lease 
that  could  be  made.  Sullivan  Timber 
Co.  v.  Black,  159  Ala.  570,  48  So.  870. 

Purchase  by  trustee  of  trust  prop- 


erty is  not  ground  for  his  removal. 
Anderson  v.  Buckley,  126  Ala.  623,  28 
So.  729. 

A  director  who  participated  in  an 
application  for  voluntary  dissolution 
in  the  state  where  the  corporation 
was  created,  under  whose  laws  the 
directors  become  the  statutory  trus- 
tees, cannot  thereafter  obtain  the  ap- 
pointment of  a  receiver  in  another 
state  where  all  its  property  is  situ- 
ated, merely  because  he  disapproves 
of  the  management  by  the  statutory 
trustees.  Black  v.  Sullivan  Timber 
Co.,  147  Ala.  327,  40  So.  667. 

36  Merges  v.  Altenbrand,  45  Mont. 
355,  123  Pac.  21. 

37Harned  v.  Beacon  Hill  Real  Es- 
tate Co.,  9  Del.  Ch.  232,  80  Atl.  805. 

M  Havemeyer  v.  Superior  Court,  84 
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and  that  the  power  to  appoint  "other  persons"  does  not  authorize  the 
court  to  take  upon  itself  the  power  to  settle  the  corporate  affairs  or  to 
appoint  a  receiver  for  that  purpose,  but  that  the  directors  "can  be 
deprived  of  this  control  over  the  property  of  the  corporation  only  at 
the  instigation  of  a  creditor  or  stockholder."89 

In  Louisiana,  liquidators  are  generally  appointed  by  the  stockhold- 
ers. After  such  appointment  they  will  not  ordinarily  be  displaced  by 
the  appointment  of  a  receiver  unless  good  cause  is  shown.40 

If,  before  the  expiration  of  the  charter  by  lapse  of  time,  a  liquida- 
tor is  appointed  by  a  nearly  unanimous  vote  of  the  stockholders,  a 
receiver  will  not  be  appointed  at  the  suit  of  a  dissenting  minority 
stockholder,  where  there  is  no  claim  of  fraud  or  unfaithfulness,  merely 
because  of  failure  or  refusal  to  allow  an  inspection  of  the  corporate 
books.41 


Cal.  327,  10  L.  R.  A.  627,  18  Am.  St. 
Rep.  192,  24  Pae.  121. 

W  State  Inv.  ft  Ins.  Co.  v.  Superior 
Court  City  ft  County  of  San  Francisco, 
101  Cal.  135,  149,  35  Pac.  549. 

40  If  the  charter  provides  how  the 
corporate  affairs  shall  be  liquidated 
in  case  of  dissolution,  and  a  majority 
of  the  stockholders  appoint  a  liquida- 
tor in  conformity  thereto,  a  minority 
stockholder  cannot  obtain  the  appoint- 
ment of  a  receiver  where  no  grounds 
for  displacing  the  liquidator  are 
shown.  Pringle  v.  Eltringham  Const. 
Co.,  49  La.  Ann.  301,  21  So.  515. 

Where  persons  in  charge  of  the 
property  and  affairs  of  a  corporation 
as  liquidators  of  the  same  pending  its 
dissolution  were  elected  as  such  by 
the  stockholders,  and  their  election 
had  not  been  set  aside,  and  no  fear 
of  fraudulent  action  on  their  part  was 
alleged,  it  was  held  that  they  should 
not  be  dismissed  by  the  court,  and  a 
receiver  appointed  in  their  stead. 
Follett  v.  Field,  30  La.  Ann.  161. 

A  liquidator  voluntarily  chosen  by 
the  stockholders  may  be  displaced  by 
a  receiver  appointed  by  a  court,  where 
the  stockholders  and  liquidator  do  not 
object,  and  a  creditor  ordinarily  can- 
not object  thereto.  In  re  Eckhardt 
Mfg.   Co.,   114   La.    119,   38   So.   78. 


Where  the  charter  of  a  corporation 
vested  the  liquidation  of  its  affairs  in 
the  stockholders  through  commission* 
ers  appointed  by  them,  and  the  stock- 
holders consented  to  the  appointment 
of  a  receiver  by  the  court,  at  the  suit 
of  creditors  praying  therefor,  it  was 
held  that  the  appointment  would  not 
be  disturbed  on  appeal  of  creditors. 
In  re  Louisiana  Savings  Bank  ft  Safe 
Deposit  Co.,  35  La.  Ann.  196. 

When  the  charter  of  a  corporation 
is  declared  forfeited  in  proceedings 
by  the  state,  it  is  discretionary  with 
the  court  to  leave  the  liquidation  of 
its  affairs  in  the  hands  of  the  liquida- 
tors appointed  by  the  corporation  be- 
fore the  institution  of  the  proceed- 
ings, where  the  corporation  is  not  in- 
debted, and  the  stockholders  do  not 
object.  State  v.  Herdic  Coach  Co.,  35 
La.  Ann.  245. 

A  receiver  will  not  be  appointed  in 
place  of  liquidators  chosen  on  a  volun- 
tary dissolution,  merely  at  the  request 
of  one  stockholder,  the  others  object- 
ing, where  the  one  stockholder  has  a 
full  and  adequate  remedy  through  an 
action  in  his  own  name  for  an  ac- 
counting or  for  damages.  Buasell  v. 
Citizens1  Ice  Co.,  118  La.  442,  43  So. 
44. 

41  Knott  v.  Evening  Post  Co.,  124 
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§6660.  — Who  may  apply  for.  The  persons  who  may  apply  for 
a  receiver  will  depend  upon  the  particular  statute  under  which  his 
appointment  is  authorized.  Generally  the  statutes  allow  the  applica- 
tion to  be  made  by  any  creditor  or  stockholder. 

Whether  a  receiver  may  be  appointed  in  a  suit  by  the  state  to  for- 
feit a  charter,  on  the  application  of  the  state  or  otherwise,  has  been 
decided  differently  in  various  states,  largely  according  to  the  par- 
ticular wording  of  the  governing  statute,  although  sometimes  without 
any  reference  thereto.  In  Indiana,  the  statute  expressly  authorizes 
the  appointment  of  a  receiver  in  such  a  case.40  In  a  New  York  case 
it  was  held  that  when  the  charter  of  a  corporation  is  forfeited  in  pro- 
ceedings under  a  statute  because  of  its  suspension  of  business  for  a 
certain  period,  the  judgment  may  properly  include  the  appointment 
of  a  receiver.43  So  in  Texas,  on  forfeiture  at  the  suit  of  the  state, 
the  statute  authorizing  the  appointment  of  a  receiver  is  construed  as 
empowering  the  court  to  appoint  a  receiver  without  the  application 
of  any  person  interested  in  the  property.**  On  the  other  hand,  where 
not  provided  for  by  statute,  it  has  been  held  in  Pennsylvania,**  Mis- 
sissippi*0 and  Wisconsin*7  that  the  court  has  no  power  to  appoint 
a  receiver  for  a  corporation  on  motion  of  the  state  or  commonwealth 
in  quo  warranto  proceedings  to  forfeit  its  charter.  In  California,  the 
governing  statutes  of  that  state,  after  being  exhaustively  reviewed 
by  the  courts,  are  construed  as  not  warranting  the  appointment  of  a 
receiver  in  connection  with  an  action  by  the  state  to  forfeit  a  charter, 
but  only  on  the  application  of  a  stockholder  or  creditor.*8    So  it  seems 

Fed.  342,  rev'd  130  Fed.  820.  count  and  make  a  distribution  among 

4*  Eel   Kiver  K.    Co.   v.   State,   155  creditors  and  stockholders.     State  v. 

Ind.  433,  461,  57  N.  E.  388.  West  Wisconsin  By.  Co.,  34  Wis.  197. 

48  People    v.    Northern    B.    Co.,    53  48  Under  the  provision  of  the  Code 

Barb.  (N.  T.)  98.  of  California  that  a  receiver  may  be 

44 San  Antonio  Gas  Co.  v.  State,  22  appointed  "in  cases  where  a  corpora- 

Tex.  Civ.  App.  118,  54  S.  W.  289.  tion  has  been   dissolved,  or  is  insol- 

45  Com.  v.  Order  of  Vesta,  156  Pa.  vent,  or  in  imminent  danger  of  insol- 

St.  531,  27  Atl.  14.  vency,  or  has  forfeited  its  corporate 

40  Jackson    Loan    &    Trust    Co.    v.  rights,"  a  court  which  renders  a  judg- 

State,  101  Miss.  440,  56  So.  293.  ment  of  forfeiture  against  a  corpora- 

47  As  no  original  equity  jurisdiction  tion  at  the  suit  of  the  state  for  abuse 

was  conferred  by  the  Constitution  of  of  its  franchises  has  no  authority  to 

Wisconsin   upon   the   Supreme   Court,  appoint   a  receiver   of  the   corporate 

except  to  issue  an  injunction,  it  was  assets,  unless  at  the  instance  of  some 

held  that  it  had  no  power,  upon  ren-  person    interested    as    a    creditor    or 

dering  a  judgment  of  forfeiture  and  stockholder,  and  upon  a  showing  that 

dissolution  against  a  corporation,  to  such  appointment  is  necessary  for  the 

appoint  a  receiver,  or  to  take  an  ac-  protection     of     their     rights.    Have* 
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that,  in  California,  if  the  suit  is  brought  by  the  state  to  forfeit  a  char- 
ter, the  court  has  no  authority,  on  its  own  motion,  to  appoint  a  re- 
ceiver.40 


§  5661.  —  Who  may  be  appointed.  Generally  the  statutes  author- 
izing the  appointment  of  a  receiver  do  not  require  the  appointment 
of  any  particular  person,  and  the  court  may  appoint  any  suitable 
person.  A  creditor,  stockholder  or  officer  of  the  corporation  may  be 
appointed.10  So  the  fact  that  one  is  both  stockholder  and  creditor 
does  not  render  him  ineligible  to  appointment  as  receiver.11  In  the 
absence  of  provision  to  the  contrary,  another  corporation  may  be 
appointed  to  act  as  receiver,  if  the  powers  conferred  upon  it  by  its 
charter  are  such  as  to  permit  it  to  act  in  such  a  capacity.'* 

§  5662.  —  Order  appointing.  The  order  of  the  court  appointing 
a  receiver  must  comply  with  the  requirements  of  the  statute  under 
which  the  appointment  is  made,  but  defects  therein,  if  they  are  such 
as  may  be  cured  by  an  amendment  nunc  pro  tunc,  will  not  render  the 
appointment  void.  It  was  so  held  in  a  New  York  case  where,  in  pro- 
ceedings for  the  voluntary  dissolution  of  a  corporation,  the  order 
appointing  a  receiver,  and  to  show  cause  why  the  corporation  should 
not  be  dissolved,  failed  to  require  publication,  as  required  by  the 


meyer  v.  Superior  Court,  84  CaL  327, 
10  L.  R.  A.  627,  18  Am.  St.  Rep.  192, 
24  Pac.  121.  See  also  Harrison  v.  Heb- 
bard,  101  Gal.  152,  35  Pae.  555;  State 
Inv.  ft  Ins.  Co.  v.  Superior  Court  City 
ft  County  of  San  Francisco,  101  Cal. 
135,  35  Pae.  549. 

In  California,  where  the  code  pro- 
vides for  the  dissolution  of  corpora- 
tions, and  declares  that,  unless  third 
persons  are  appointed  by  the  court, 
the  directors  or  managers  of  a  cor- 
poration at  the  time  of  its  dissolu- 
tion shall  have  full  power  to  settle  its 
affairs,  and  provides  in  a  subsequent 
section  that  on  the  dissolution  of  a 
corporation  the  Superior  Court  may 
appoint  one  or  more  persons  receivers 
or  trustees,  on  the  application  of  a 
creditor  or  stockholder,  it  was  held 
that  where  the  charter  of  a  corpora- 
tion had  been  forfeited,  the  state  had 


no  such  interest  in  its  affairs  as  to 
entitle  it  to  apply  for  a  receiver. 
Havemeyer  v.  Superior  Court,  84  CaL 
327,  10  L.  B.  A.  627,  18  Am.  St.  Bep. 
192,  24  Pac.  121. 

49  See  Harrison  v.  Hebbard,  101  CaL 
152,  35  Pac.  555;  State  Inv.  ft  Ins.  Co. 
v.  Superior  Court  City  ft  County  of 
San  Francisco,  101  CaL  135,  35  Pac. 
549. 

50  In  re  Eckhardt  Mfg.  Co.,  114  La. 
119,  38  So.  78;  Moran  v.  Hosmer 
Wayne  Circuit  Judge,  125  Mich.  6,  83 
N.  W.  1004. 

Creditor  may  be  appointed.  Barber 
v.  International  Co.  of  Mexico,  73 
Conn.  587,  604,  48  Atl.  758. 

51  In  re  Eckhardt  Mfg.  Co.,  114  La. 
119,  38  So.  78. 

5*  Western  North  Carolina  B.  Co. 
v.  Bollins,  82  N.  C.  523. 
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statute.51    In  New  Jersey  the  order  appointing  a  receiver  is  not  neces- 
sarily a  part  of  the  final  decree.54 

$5663.  — Effect  of  appeal  from  appointment.  If  a  decree  dis- 
solves a  corporation  and  also  appoints  a  receiver,  the  corporation  can- 
not appeal  merely  from  that  part  of  the  decree  appointing  a  receiver, 
since  thereby  it  acquiesces  in  its  dissolution,  and  a  dissolved  company 
has  no  power  to  appeal.06 

§5664.  Time  for  application  or  appointment^-In  general  The 
proper  time  for  appointment  of  a  receiver,  under  a  statute,  depends, 
of  course,  upon  the  wording  of  the  particular  statute.  Under  a 
statute  authorizing  the  court  to  appoint  a  receiver  upon  the  "  disso- 
lution" of  a  corporation,  the  power  to  appoint  a  receiver  does  not 
exist  unless  a  corporation  is  dissolved.  Therefore,  there  is  no  power 
to  appoint  a  receiver  after  a  judgment,  in  an  action  by  the  attorney 
general  under  a  statute,  merely  ousting  a  corporation  from  usurping 
certain  privileges  and  franchises  not  conferred  upon  it  by  its  charter, 
since  such  a  judgment  does  not  dissolve  the  corporation.56  The  ap- 
pointment of  a  receiver,  after  a  judgment  forfeiting  the  charter  of 
a  corporation  for  misuser  or  abuse  of  its  franchises,  to  sell  the  prop- 
erty of  the  corporation  and  wind  up  its  affairs,  is  a  proceeding  upon 
the  judgment  within  the  meaning  of  a  statute  providing  that  an  ap- 
peal "stays  all  proceedings  upon  the  judgment  or  order  appealed 
from,  or  upon  the  matters  embraced  therein,"  and  such  an  appoint- 
ment, therefore,  pending  an  appeal  from  the  judgment,  is  void.17 

§  5665.  —  Before  dissolution.  Generally,  the  statutes  do  not 
authorize  the  appointment  of  a  receiver  before  the  decree  of  dissolu- 
tion or  forfeiture  is  entered.5*    A  receiver  will  be  appointed  pendente 


S3  In  re  Christian  Jensen  Co.,  128 
N.  Y.  550,  28  N.  E.  665,  aff'g  59  N. 
Y.  Super.  Ct.  552. 

M  Pierce  v.  Old  Dominion  Copper 
Mining  ft  Smelting  Co.,  67  N.  J.  Eq. 
399,  58  Atl.  319. 

U  State  v.  Fidelity  Loan  ft  Trust 
Co.,  113  Iowa  439,  85  N.  W.  638. 

••Yore  V.  Superior  Court  City  ft 
County  of  San  Francisco,  108  Cal.  431, 
41  Pac.  477. 

>7  State  Inv.  ft  Ins.  Co.  v.  Superior 
Court  City  ft  County  of  San  Francisco, 


101  Cal.  135,  35  Pac.  549;  Havemeyer. 
v.  Superior  Court,  84  Cal.  327,  10  L. 
R.  A.  627,  18  Am.  St.  Rep.  192,  24 
Pac.  121. 

MSee  Parrish  v.  Reese,  165  Ala. 
638,  51  So.  824;  In  re  John  Lange 
Land  ft  Improvement  Co.,  106  La.  466, 
31  So.  51;  Jackson  Loan  ft  Trust  Co. 
v.  State,  101  Miss.  440,  56  So.  293; 
State  v.  Superior  Court  of  Spokane 
County,  15  Wash.  668,  676,  37  L.  R.  A. 
Ill,  55  Am.  St.  Rep.  907,  47  Pac.  31. 
See   also  Texas  Consol.   Compress  ft 
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lite  only  in  case  of  necessity.**  A  receiver  will  not  be  appointed, 
under  a  statute  authorizing  such  an  appointment  where  a  corpora- 
tion has  been  dissolved,  when  the  proceedings  for  voluntary  disso- 
lution are  not  yet  completed  and  there  is  no  allegation  of  insolvency 
or  maladministration  on  the  part  of  the  directors.60  A  receiver 
should  not  be  appointed  at  a  preliminary  hearing,  in  a  suit  to  dis- 
solve, where  the  receivership  is  not  merely  to  preserve  the  assets 
until  final  decree,  but  to  take  over  the  title  to  all  the  corporate  prop- 
erty, and  where  the  answer  denies  all  charges  of  fraud  and  misman- 
agement and  insolvency.61 

In  New  York,  a  temporary  receiver  is  authorized  by  statute,  upon 
a  showing  of  insolvency,  at  any  stage  of  a  proceeding  for  voluntary 
dissolution.6*  If  a  receiver  is  appointed  in  New  Jersey  in  case  of  in- 
solvency or  near  insolvency,  in  connection  with  an  injunction  against 
the  corporation's  doing  business,  the  order  for  injunction  must  pre- 
cede the  appointment  of  the  receiver.68 


§5666.  — After  expiration  of  statutory  period  for  winding  up. 

It  is  also  necessary,  where  a  statute  authorizes  the  appointment  of 


Manufacturing  Ass'n  v.  Storrow,  92 
Fed.  5. 

Statute  provides  for  appointment  of 
receiver  only  after  judgment  of  for- 
feiture. Jackson  Loan  &  Trust  Go.  v. 
State,  101  Miss.  440,  56  So.  293. 

In  proceedings  by  the  attorney  gen- 
eral in  the  nature  of  quo  warranto  to 
dissolve  a  corporation,  the  court  has 
no  power  to  appoint  a  receiver  before 
judgment,  except  in  the  case  of  in- 
solvency. People  v.  Washington  Ice 
Co.,  18  Abb.  Pr.  (N.  Y.)  382. 

••Ridpath  v.  Sans  Poil  &  C.  B. 
Ferry  Transp.  Co.,  26  Wash.  427,  67 
Pac.  229. 

Appointment  rests  in  sound  discre- 
tion of  court.  Ridpath  v.  Sans  Poil 
&  C.  R.  Ferry  Transp.  Co.,  26  Wash. 
427,  67  Pac.  229. 

60  Hegeman  v.  Atlantic  Rubber  Shoe 
Co.,  73  N.  J.  Eq.  295,  75  Atl.  819. 

•1  Woodmansee  v.  Ann  Arbor  Brick 
Co.,  164  Mich.  688,  18  Det.  L.  N.  33, 
130  N.  W.  311. 

62  General  Corp.  Law  (N.  Y.),  §  182. 

What  constitutes  insolvency,  within 


statute,  see  In  re  Lenox  Corporation, 
57  N.  Y.  App.  Div.  515,  68  N.  Y. 
Supp.  103,  aff'd  167  N.  Y.  623,  60 
N.  E.  1115. 

There  is  no  showing  of  insolvency 
where  the  directors  have  filed  a  sched- 
ule showing  at  that  time  the  assets 
and  liabilities  of  the  company,  and 
it  appears  therefrom  that  the  assets 
exceed  the  liabilities  by  a  large  sum. 
In  re  Hitchcock  Mfg.  Co.,  1  N.  Y. 
App.  Div.  164,  37  N.  Y.  Supp.  834. 

A  temporary  receiver  should  not  be 
appointed  in  proceedings  for  volun- 
tary dissolution  except  upon  a  hear- 
ing. In  re  Manoca  Temple  Ass  'n,  128 
N.  Y.  App.  Div.  796,  113  N.  Y.  Supp. 
172. 

Rule  under  old  statutes,  see  In  re 
E.  M.  Boynton  Saw  &  File  Co.,  34 
Hun  (N.  Y.)  369;  Chamberlain  v. 
Rochester  Seamless  Paper  Vessel  Co., 
7  Hun  (N.  Y.)  557. 

68  Pierce  v.  Old  Dominion  Copper 
Mining  &  Smelting  Co.,  67  N.  J.  Eq. 
399,  58  Atl.  319. 
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a  receiver  of  a  corporation  within  a  certain  time  after  its  dissolu- 
tion, on  the  application  of  a  creditor  or  stockholder,  that  the  appoint- 
ment, or  at  least  the  application,  shall  be  made  within  the  time  lim- 
ited.84 But  a  statute  authorizing  the  court,  on  the  application  of  any 
creditor  or  stockholder,  to  appoint  a  receiver  for  a  corporation  on  the 
expiration  of  its  charter,  or  within  the  three  years  thereafter  allowed 
by  statute  for  winding  up  its  affairs,  does  not  require  that  the  re- 
ceiver shall  be  actually  appointed  within  the  three  years,  but,  if  the 
application  is  made  within  that  time,  the  court  may  act  upon  it  after- 
wards.*5 

A  receiver  may  be  appointed,  where  the  statute  authorizes  an  ap- 
pointment "at  any  time,"  even  after  the  three  years  during  which 
the  statute  continues  a  corporation  for  the  purpose  of  winding  up.* 
Where  a  corporation  is  dissolved  btat  is  not  wound  up  within  the  statu- 
tory time  allowed  therefor,  a  bill  for  the  appointment  of  a  receiver 
to  sell  the  corporate  property  may  join  the  corporation  as  a  defendant, 
where  a  statute  authorizes  the  application  for  a  receiver  "at  any 
time,"  although  the  statutory  extension  of  limited  corporate  life  has 
expired.67 

§6667.  Conflict  of  jurisdiction  as  between  state  and  federal 
courts.  The  conflict  of  jurisdiction  between  state  and  federal  courts, 
where  the  latter  have  appointed  a  receiver,  raises  some  troublesome 
questions,6*  not  within  the  scope  of  this  chapter. 


§  6668.  Procedure  in  general  in  connection  with  receivers.  A  re- 
ceiver of  a  dissolved  corporation  may  be  permitted,  in  another  state, 
to  enter  a  special,  as  distinguished  from  a  general,  appearance  in  an 
action  pending  against  the  corporation  in  that  state,  to  procure  an 


64  Where  a  statute  authorized  the 
court,  on  the  application  of  any  cred- 
itor or  stockholder,  to  appoint  a  re- 
ceiver for  a  corporation  on  the  expira- 
tion of  its  charter,  or  within  the  three 
years  thereafter  allowed  by  statute 
for  winding  up  its  affairs,  it  was  held, 
in  an  action  by  a  person  as  receiver 
of  a  corporation  on  a  note,  that  an 
answer  alleging  that  the  charter  of 
the  corporation  expired  on  a  certain 
day,  that  no  receiver  was  appointed 
during  the  three  years  following,  and 
that  no  application  for  a  receiver  was 
made  during  that  time,  was  not  de- 


murrable. Hatfield  v.  Gummings,  140 
Ind.  547,  40  N.  E.  53.  See  also  Bige- 
low  v.  Union  Freight  R.  Co.,  137  Mass. 

478. 

«*  Hatfield  v.  Cummings,  140  Ind. 
547,  40  N.  E.  53;  Lime  City  Building, 
Loan  &  Savings  Ass'n  v.  Black,  136 
Tnd.  544,  35  N.  E.  829. 

W  Slaughter  v.  Moore,  9  Del.  Ch. 
350,  82  Atl.  963. 

OTHarned  v.  Beacon  Hill  Real  Es- 
tate Co.,  9  Del.  Ch.  411,  84  Atl.  229, 
aff 'g  9  Del.  Ch.  232,  80  Atl.  805. 

••See  Gallagher  v.  Asphalt  Co.  of 
America,  65  N.  J.  Eq.  258,  55  Atl.  259. 
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order  dismissing  the  suit  and  vacating  an  attachment.69  Upon  the 
appointment  of  a  receiver  in  voluntary  dissolution  proceedings,  it  is 
held  in  New  York  that  the  court  has  power  to  direct  him  to  appear 
in  litigation  pending  within  or  outside  the  state,  although  the  right 
is  not  specifically  conferred  by  statute.70  A  motion  for  restitution  by 
the  receiver  of  a  certain  fund  must  be  made,  in  some  states,  on  notice 
to  the  attorney  general  and  in  the  action  in  which  the  receiver  was 
appointed.71 


§5669.  Effect  of  appointment.  The  appointment  of  a  receiver 
necessarily  substitutes  a  new  management  for  that  theretofore  exist- 
ing, and  results  in  taking  the  control  of  the  property  from  the  officers 
to  whom  it  has  been  intrusted  by  the  stockholders.78  It  suspends  all 
corporate  action  and  deprives  the  corporate  officers  and  agents  of 
all  authority  over  the  corporate  property.78  And  an  unexecuted 
authority  conferred  by  a  prior  vote  of  the  directors  falls  with  the 
appointment  of  the  receiver.74  Generally,  when  a  permanent  re- 
ceiver is  appointed  for  a  corporation  under  a  statute  pending  pro- 
ceedings to  wind  up  the  affairs  of  the  corporation,  or  after  dissolution, 
the  right  of  the  corporation  to  prosecute  an  action  previously  com- 
menced by  it  is  suspended.  The  right  of  action  vests  in  the  receiver, 
and  he  may,  under  the  direction  of  the  court  appointing  him,  continue 
or  dismiss  the  action,  as  may  be  deemed  best  for  the  interests  of  the 
trust  estate.75 

After  a  judgment  dissolving  a  corporation  and  appointing  a  re- 
ceiver, an  action  cannot  be  commenced  against  it  by  service  of  process 
on  an  officer,  or  otherwise.76 

Ordinarily  a  temporary,  as  distinguished  from  a  permanent,  re- 
ceiver has  no  title  to  the  property  or  assets  of  the  corporation,  but 


69  Morgan  v.  New  York  Nat.  Build- 
ing &  Loan  Ass'n,  73  Conn.  151,  46 
Atl.  877. 

TO  But  the  receiver  can  appear  only 
where  a  statute  permits  the  continu- 
ance or  revivor  against  him.  In  re 
People's  Surety  Co.  of  New  York, 
82  N.  Y.  Misc.  518,  144  N.  Y,  Supp. 
131. 

71  Gillig  v.  George  C.  Treadwell  Co., 
151  N.  Y.  552,  45  N.  E.  1035. 

TO  Clark  v.  National  Linseed  Oil  Co., 
105  Fed.  787;  Brookshire  v.  Farmers' 
Alliance  Exchange,  73  8.  C.  131,  52 
6.  E.  867. 


TO  Roberts  v.  W.  H.  Hughes  Co.,  86 
Vt.  76,  83  Atl.  807. 

74  Roberts  v.  W.  H.  Hughes  Co.,  86 
Vt.  76,  83  Atl.  807. 

75  Kokomo  City  St.  By.  Co.  ▼.  Pitts- 
burg, C,  C.  &  St.  L.  By.  Co.,  25  Ind. 
App.  335,  58  N.  E.  211. 

TOHetzel  v.  Tannehill  Silver  &in. 
Co.,  4  Abb.  N.  Cas.  (N.  Y.)  40;  Tink- 
ham  v.  Borst,  15  How.  Pr.  (N.  Y.) 
204. 

After  dissolution  and  the  appoint- 
ment of  a  receiver,  where  the  statute 
provides  that  the  corporation  shall 
thereupon    cease,    a    creditor    cannot 
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merely  a  right  to  their  possession.77  The  corporation,  notwithstand- 
ing the  appointment  of  a  temporary  receiver,  may  move  to  vacate  an 
attachment  against  its  property.71  Such  appointment  does  not  affect 
an  action  pending  against  the  corporation,  and  a  judgment  duly  en- 
tered therein  is  conclusive  on  the  permanent  receiver  when  appointed.79 
However,  a  temporary  receiver  is  just  as  much  the  representative 
of  both  creditors  and  stockholders  as  though  he  were  a  permanent 
receiver.10    The  commissions  of  temporary  receivers  are  governed  by 

» 

different  statutes,  in  some  states,  from  those  applicable  to  perma- 
nent receivers.01  This  subject  is  more  fully  treated  in  a  subsequent 
chapter  relating  to  receivers  generally.8* 


§  6670.  Title  of  receiver  to  corporate  property— In  general.  A  re- 
ceiver of  a  corporation  appointed  by  a  court  under  statutory  authority 
is  generally  invested  by  the  statute  with  full  title  to  the  property  and 
choses  in  action  of  the  corporation,88  in  whatever  jurisdiction  the  same 
may  be  situated,84  and  is  the  proper  party  to  suits  in  relation  to  such 


maintain  a  suit  in  His  own  name 
against  the  corporation,  provided  the 
statute  authorizing  such  actions  after 
dissolution  is  not  applicable  to  the 
particular  kind  of  dissolution.  The 
action  should  be  against  the  receiver. 
Jacobs  v.  E.  Bement  's  Sons,  161  Mich. 
415, 17  Det.  L.  N.  381,  126  N.  W.  1043. 
But  see  dissenting  opinion  of  Justice 
McAlvay. 

77  See  §5670. 

7*Waverly  Co.  v.  Worthington  Co., 
4  N.  T.  Misc.  447,  24  N.  Y.  Supp.  331. 

79  People  v.  Commercial  Alliance 
Life  Ins.  Co.,  5  N.  T.  App.  Div.  273, 
39  N.  Y.  Supp.  117. 

•0  Atkins  v.  Judson,  33  N.  Y.  App. 
Div.  42,  53  N.  Y.  Supp.  504. 

SI  In  re  Warren  E.  Smith  Co.,  31 
N.  Y.  App.  Div.  39,  52  N.  Y.  Supp. 
877. 

SSSee  chapter  on  Receivers,  supra. 

i3  American  Nat.  Bank  of  Denver 
v.  National  Benefit  &  Casualty  Co.,  70 
Fed.  420;  Commercial  Bank  of 
Natchez  v.  Chambers,  8  Smedes  &  M. 
(Miss.)  9;  Tinkham  v.  Borst,  15  How. 
Pr.  (N.  Y.)  204.  But  see  Knabe  v. 
Johnson,   107   Md.   616,  69Atl.  420, 


holding  that  statute  conferred  "no 
beneficial  title  upon,  or  interest  in, 
the  receivers." 

Generally  speaking,  a  receiver  be- 
comes clothed  with  practically  the 
same  powers  in  respect  to  the  cor- 
porate property,  and  subject  to  the 
same  liabilities,  as  existed  with  re- 
spect to  the  corporation  while  a  go- 
ing concern.  Farmers'  Loan  &  Trust 
Co.  v.  Northern  Pac  B.  Co.,  120  Fed. 
873. 

But  where  a  receiver  was  appointed 
for  a  corporation  under  an  act  provid- 
ing for  its  dissolution,  but  no  decree 
dissolving  it  was  entered,  it  was  held 
that  the  title  of  the  Teceiver  to  the 
property  of  the  corporation  remained 
inchoate,  and  the  legal  title  to  land 
previously  conveyed  to  the  corpora- 
tion did  not  vest  in  the  receiver  by 
virtue  of  his  appointment.  Montgom- 
ery v.  Merrill,  18  Mich.  338. 

84  American  Nat.  Bank  v.  National 
Benefit  &  Casualty  Co.,  70  Fed.  420. 

In  appointing  a  receiver,  the  court 
may  expressly  limit  the  property  to 
which  he  takes  title  to  that  lying 
within  the  state.    Acken  v.  Coughlin, 
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property.85  The  decree  appointing  him  ipso  facto  vests  in  him  the  title 
to  the  real  estate  and  he  is  also  deemed  to  have  possession,  at  least 
constructive  possession.16  However,  temporary  receivers  have  no  title 
to  the  property.*7 

But  a  receiver,  even  when  the  statute  under  which  he  is  appointed 
expressly  vests  in  him  all  the  property  and  effects  of  the  corporation, 
takes,  as  under  any  other  assignment  by  operation  of  law,  such  prop- 
erty and  effects  only  as  the  corporation  held  or  was  possessed  of  or 
entitled  to  for  its  own  benefit.19  For  example,  he  does  not  take  prop- 
erty held  by  the  corporation  in  trust,  as  a  fund  lawfully  set  apart 
and  actually  appropriated  by  the  corporation  out  of  surplus  profits 
for  the  payment  of  dividends  declared  by  it.60  And  he  acquires  no 
title  whatever  to  property  or  ehoses  in  action  validly  conveyed  or 
assigned  by  the  corporation  before  his  appointment,  and  before  the 
dissolution  of  the  corporation.00  So  the  receiver  takes  subject  to  liens 
acquired  by  creditors  prior  to  his  appointment.01 

In  some  states,  the  title  of  the  receiver  relates  back  either  to  the 
filing  of  the  bill  or  to  the  service  of  process  in  the  suit  for  dissolution, 
so  as  to  invalidate  executions  and  attachments  in  the  meantime.00 


103  N.  Y.  App.  Div.  1,  92  N.  Y.  Supp. 
700. 

••See  Kokomo  City  St.  By.  Go.  v. 
Pittsburg,  C,  C.  ft  St.  L.  Ry.  Co.,  25 
Ind.  App.  335,  58  N.  E.  211;  Hetzel  v. 
Tannehill  Silver  Min.  Co.,  4  Abb.  N. 
Cas.  (N.  Y.)  40;  Tinkham  v.  Borst, 
15  How.  Pr.  (N.  Y.)  204. 

W  Cobb  v.  Camden  Sav.  Bank,  106 
Me.  178,  20  Ann.  Cas.  547,  76  Atl. 
667. 

•7  Mutual  Brewing  Co.  v.  New  York 
ft  C.  P.  Ferry  Co.,  16  N.  Y.  App.  Div. 
149,  45  N.  Y.  Supp.  101;  Metropolitan 
Life  Ins.  Co.  v.  Sanborn,  34  N.  Y. 
Misc.  531,  69  N.  Y.  Supp.  1009. 

Appointment  of  a  temporary  re: 
ceiver  pending  proceedings  to  dissolve 
a  corporation  under  the  New  York 
statute  does  not  divest  the  corporation 
of  its  title  to  property,  or  prevent  it 
from  suing  and  being  sued,  and  it 
may  sue,  therefore,  for  an  injury  to 
its  property  before  the  appointment 
of  a  permanent  receiver.  Decker  v. 
Gardner,  124  N.  Y.  334,  11  L.  B.  A. 


480,  26  N.  E.  814;  Herring  v.  New 
York,  L.  B.  ft  W.  B.  Co.,  105  N.  Y. 
340,  12  N.  £.  763;  Mutual  Brewing 
Co.  v.  New  York  ft  C.  P.  Ferry  Co., 
16  N.  Y.  App.  Div.  149,  45  N.  Y. 
Supp.  101.  Unless  the  statute  pro- 
vides otherwise,  appointment  of  a  re- 
ceiver pending  proceedings  for  the 
dissolution  of  a  corporation,  there 
having  been  no  decree  of  dissolution, 
does  not  prevent  an  action  against  the 
corporation  for  a  breach  of  contract 
or  other  cause  of  action  which  ac- 
crued before  the  appointment  of  the 
receiver.  Fleischauer  v.  Dittenhoefer, 
49  N.  Y.  Super.  Ct.  311. 

WLe  Boy  v.  Globe  Ins.  Co.,  2  Edw. 
Ch.  (N.  Y.)  657. 

•OLe  Boy  v.  Globe  Ins.  Co.,  2  Edw. 
Ch.  (N.  Y.)  657. 

90  See  Bacon  v.  Cohea,  12  Smedes  ft 
M.   (Miss.)  516. 

91  Chesapeake  ft  O.  Coal  ft  Coke  Co. 
v.  Black,  Sheridan  ft  Wilson,  224  Fed. 
924. 

98  Cobb  v.  Camden  Sav.  Bank,  106 
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If  title  to  land  outside  the  state  does  not  vest  in  the  receiver,  the 
corporation  may  deed  such  land  to  him.93 

f  6671.  —Effect  of  transfers  of  property  as  against  receiver.  The 

statutes  sometimes  provide  that  a  transfer  of  property  of  a  corpora- 
tion after  the  commencement  of  proceedings  to  dissolve  the  corporation 
shall  be  void  as  against  the  receiver  appointed  in  such  proceedings.  A 
judgment  by  default  against  a  corporation  for  a  just  debt  is  not 
within  such  a  provision.94 

§  5672.  Powers  and  duties  of  receivers-— In  general.  The  powers 
of  permanent  receivers  are  generally  fixed  by  statute,96  while  it  is 
otherwise  as  to  temporary  receivers.  The  powers  of  receivers  in  dis- 
solution proceedings  are  not  necessarily  the  same  as  those  of  other 
receivers,  and  statutes  sometimes  are  made  to  apply  solely  to  the  for- 
mer class  of  receivers.96 

The  receiver  cannot  appeal  from  an  order  allowing  a  claim,  where 
merely  affecting  the  distribution  of  assets  in  his  hands  as  between 
two  classes  of  persons  entitled  thereto.97 

§  5673.  —  Power  to  transact  new  business.  The  receiver  has  no 
power,  and  cannot  be  clothed  by  a  court  with  the  power,  to  carry  on 
the  business  of  the  company  as  a  going  concern.96  Thus,  the  receiver 
of  a  mining  corporation  has  no  power  to  work  the  mines.99 

§  5674.  —  Collection  of  assets  and  enforcement  of  corporate  rights. 

The  receiver  of  a  dissolved  corporation  has  authority  to  collect  debts 
due  the  corporation.1    And  for  the  purpose  of  collecting  debts  or  en- 


Me.  178,  20  Ann.  Cas.  547,  76  Atl.  667. 

93  Say  re  v.  Sage,  47  Colo.  559,  108 
Pac.  160. 

•4  In  re  Muehlfeld  &  Haynes  Piano 
Co.,  12  N.  Y.  App.  Div.  492,  42  N.  Y. 
Supp.  802. 

9*  See  In  re  Coleman,  174  N.  Y. 
373,  66  N.  E.  983. 

96  See  In  re  Coleman,  174  N.  Y. 
373,  66  N.  E.  983. 

97Knabe  v.  Johnson,  107  Md.  616, 
69  Atl.  420. 

9ft  Standley  v.  Hendrie  &  Bolthoff 
Mfg.  Co.,  27  Colo.  331,  61  Pac.  600; 
In  re  Browne  &  Jenkins  Co.,  106  La. 


486,  31  So.  67;  Cady  v.  Centreville 
Knit  Goods  Mfg.  Co.,  48  Mich.  133, 
11  N.  W.  839. 

99  Hendrie  &  Bolthoff  Mfg.  Co.  v. 
Parry,  37  Colo.  359,  86  Pae.  113. 

1 A  delinquent  debtor  of  a  corpora- 
tion whose  charter  has  been  forfeited 
in  quo  warranto  by  the  state,  and  for 
which  a  receiver  or  trustee  has  been 
appointed  under  a  statute  to  collect 
assets  and  pay  debts,  cannot  plead 
the  judgment  of  forfeiture  to  defeat 
an  action  by  the  receiver  or  trustee. 
Lum  v.  Robertson,  6  Wall.  (U.  S.) 
277,  18  L.  Ed.  743. 
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forcing  other  rights  in  favor  of  the  corporation,  he  may  bring  any 
action  which  might  be  brought  by  the  corporation  if  it  were  in  exist- 
ence.* He  may,  in  some  states,  sue  for  the  benefit  of  creditors  to 
enforce  a  statutory  liability  of  the  stockholders  of  the  corporation.* 
And  he  may  sue  the  directors  or  other  officers  of  the  corporation  to 
recover  damages  for  maladministration  of  its  affairs.4 

A  receiver  may  be  authorized  by  the  court  to  sue  to  enforce  un- 
paid stock  subscriptions,  for  the  benefit  of  creditors,  although  a  reso- 
lution of  the  stockholders  had  canceled  such  subscriptions,  where 
the  cancellation  is  subject  to  attack  by  the  creditors.*  A  receiver  may 
sue  to  recover  unpaid  stock  subscriptions  although  the  creditors  he 
represents  had  not  recovered  a  judgment  and  a  return  unsatisfied  as 
required  by  statute  in  ordinary  cases.6  An  action  by  a  receive?  to 
collect  unpaid  stock  subscriptions  is  an  action  at  law  rather  than  a 
suit  in  equity.7  The  receiver  may  sue  in  equity,  where  the  corporar 
tion  is  insolvent,  to  enforce  an  assessment  upon  stockholders,  levied 
by  order  of  court  in  the  winding  up  proceedings,  to  prevent  a  multi- 
plicity of  suits  and  where  the  remedy  at  law  is  inadequate  and  a  single 
suit  will  be  best  for  the  substantial  interests  of  all.* 

Defenses  which  might  have  been  available  against  the  corporation 
may  be  set  up  in  an  action  by  the  receiver.*  Delay  of  nearly  twenty 
years  precludes  the  right  of  the  receiver  to  attack  a  foreclosure  sale.10 

§  5675.  —  Power  to  sell.  The  receiver  may  make  sales  and  con- 
veyances of  corporate  property,  with  the  approval  of  the  court,  in  or- 

8  French  v.  Landis,   12  Bob.   (La.)  the    amount    of    dividends    illegally 

633.  paid.-    It  need  not  be  alleged  that  at 

A  receiver  appointed  under  a  sfcat-  the  time  the  dividends  were  paid  the 
ute  to  settle  the  affairs  of  a  corpora*  corporation  was  insolvent,  or  that  the 
tion  whose  charter  has  expired  may  payments  were  made  when  the  cred- 
maintain  actions  on  behalf  of  the  cor-  itors  were  then  creditors  of  the  cor- 
poration. Asheville  Divison  No.  15,  poration,  and  the  assets  of  the  cor- 
Sons  of  Temperance  v.  Aston,  92  N.  poration  need  not  be  first  exhausted 
G.  578.  nor    its    liability    first    adjudicated. 

Compare     Fleischauer     v.     Ditfen-  Stoltz  v.  Scott,  23  Idaho  104,  129  Pac. 

hoefer,  49  N.  Y.  Super.  Ct.  311.  340. 

3  See     §  4214,     supra,     chapter     on  *  Hundley  v.  Hewitt,  195  Ala.  647, 

Stockholders.  71  So.  419. 

Contra  in  Massachusetts.    Hancock  *  Hundley  v.  Hewitt,  195  Ala.  647, 

Nat.  Bank  v.  Ellis,  172  Mass.  39,  42  71  So.  419. 

L.  R.  A.  396,  70  Am.  St.  Bep.  232,  7  Smith  v.  Johnson,  57  Ohio  St.  486, 

51  N.  B.  207.  49  N.  E.  693. 

*  4  See  §  2676,  supra.    See  also  French  •  Brown  v.  Allebach,  156  Fed.  697. 

wLandiSj  12  Bob.  (La.)  633.  *Beynaud  v.  C.  J.  Walton  &  Son, 

The   receiver,   as   representing   the  136  La.  88,  66  So.  549. 

creditors,  may  sue  directors  to  recover  10  Denver  City  Waterworks  Co.  v. 

9254 


Ch.64] 


Dissolution 


[§  5679 


der  to  realize  funds  for  the  payment  of  debts,  or  for  distribution  among 
the  stockholders,11  A  sale  by  the  receiver,  under  order  of  court,  does 
not  cut  off  prior  valid  liens.1*  The  receiver  cannot  sell  real  estate 
subject  to  certain  liens  referred  to  in  the  final  decree  dissolving  a 
corporation,  and  disregard  other  valid  and  existing  liens.18 

§  5676.  —  Actions  for  benefit  of  stockholders  or  creditors.  In  Illi- 
nois the  receiver  is  held  to  be  the  representative  of  the  corporation 
and  not  of  its  creditors  or  shareholders,  and  it  is  held  that  he  can  sue 
for  the  benefit  of  either  stockholders  or  creditors  only  when  he  is  also 
acting  for  the  benefit  of  the  corporation.14 

§  5677.  —  Suing  out  writ  of  error.  Receivers  may  sue  out  a  writ 
of  error  in  another  state  in  the  name  of  the  corporation  to  reverse  a 
judgment  recovered  against  the  corporation  before  its  dissolution, 
where  authorized  by  the  statutes  of  the  home  state  and  by  an  order 
of  the  court  having  jurisdiction  of  the  receivership,  and  where  not 
against  the  public  policy  of  the  foreign  state.15 

§  5678.  In  whose  name  actions  to  be  brought.  Generally,  actions 
by  a  receiver  are  brought  in  his  name,16  but  sometimes,  by  statute, 
they  may  be  brought  by  him  in  the  name  of  the  corporation,17  or 
either  in  his  own  name,  or  in  the  name  of  the  corporation.18 


§  5679.  Joinder  or  substitution  as  party  in  pending  action.    Under 
a  statute  providing  that,  on  dissolution  of  a  corporation,*  a  court  may 


American  Waterworks  Co.,  81  N.  J. 
Eq.  139,  85  Atl.  826. 

U  Where  a  receiver  has  been  ap- 
pointed pendente  lite  in  a  suit  to  dis- 
solve a  corporation,  before  service 
upon  the  corporation,  he  has  no  au- 
thority to  sell  the  property  of  the 
corporation  before  service  upon  it.  St. 
Louis  ft  8.  Coal  ft  Mining  Go.  v.  San- 
doval Coal  ft  Mining  Co.,  Ill  111.  32. 

When  a  receiver  of  a  corporation 
appointed  in  dissolution  proceedings 
applies  for  confirmation  of  a  sale  of 
the  property  of  the  corporation  sub- 
ject to  all  legal  liens,  and  the  appli- 
cation is  opposed  by  creditors  on  the 
ground  that  a  mortgage  executed  by 
the  corporation  is  invalid,  the  receiver 
must  show  that   the   mortgage  is   a 


valid  lien.  In  re  Wendler  Mach.  Co., 
2  N.  Y.  App.  Div.  16,  37  N.  Y.  Supp. 
444. 

IS  Mayer  v.  Burr,  133  N.  Y.  App. 
Div.  604,  118  N.  Y.  Supp.  203. 

18  In  re  Coleman,  174  N.  Y.  373, 
66  N.  E.  983,  rev'g  77  N.  Y.  App. 
Div.  496,  78  N.  Y.  Supp.  1052. 

14  Young  v.  Stevenson,  81  111.  App. 
40,  47,  aff'd  180  111.  608,  72  Am!  St. 
Rep.  236,  54  N.  E.  562. 

15  Eau  Claire  Canning  Co.  v.  West- 
ern Brokerage  Co.,  213  111.  561,  73 
N.  E.  430,  aff'g  115  111.  App.  71. 

16  Burr  v.  Smith,  113  Fed.  858. 

17  Miami  Exporting  Co.  v.  Oano,  13 
Ohio  269. 

1»  Gray  v.  Lewis,  94  N.  C.  392. 
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appoint  a  receiver  to  administer  the  assets  of  the  corporation  under 
its  direction,  a  receiver  thus  appointed  pending  an  action  on  behalf 
of  the  corporation  brought  by  its  treasurer  is  entitled  to  be  made  a 
party  plaintiff  to  such  action.19  And  he  may  be  substituted  as  a 
party  defendant  in  a  pending  action  against  the  corporation,  if  the 
motion  to  substitute  is  made  in  due  time.* 

§  5680.  Actions  against.  If  a  preferred  stockholder  has  the  right 
to  have  his  shares  retired  in  settlement  of  purchases  by  him  from  the 
corporation  and  that  right  is  lost  by  dissolution,  he  may  sue  in 
equity  to  compel  the  receiver  to  refrain  from  attempting  to  collect 
a  debt  which  had  been  equitably  discharged.*1 

The  receiver  is  a  trustee  for  the  benefit  of  all  the  creditors,  at 
least  in  some  states,  so  that  limitations  do  not  run  in  his  favor  against 
claims  not  barred  at  the  time  of  his  appointment,  so  long  as  the 
trust  is  open  and  continuing  and  has  not  been  repudiated  or  denied.21 

§  6681.  Termination  of  receivership.  A  receivership  falls  where 
the  proceeding  to  dissolve  is  dismissed.18  Such  receiver,  although 
ordinarily  exercising  powers  which  are  in  the  main  statutory,  is 
subject  to  the  control  of  the  court,  which  may  determine  that  he 
shall  not  proceed  with  a  suit  and  may  compel  him  to  file  his  account 
and  discharge  him  where  there  is  no  longer  any  reason  for  the  con- 
tinuance of  the  receivership.**  The  discharge  of  the  receiver,  after 
accounting  for  the  property  received  by  him,  does  not  divest  him 
of  a  cause  of  action  vested  in  him,  where  not  transferred  by  order 
of  court,  and  hence  a  third  person  cannot  sue  on  such  cause  of  ac- 
tion, at  least  without  making  the  receiver  a  party.** 

§  5682.  Recovery  of  damages  for  wrongful  receivership.  An  action 
for  damages  lies  for  procuring  a  receiver  for  a  solvent  going  cor- 


19  Houston  v.  Bedwine,  85  6a.  130, 
11  8.  E.  662. 

to  When  a  receiver  has  been  ap- 
pointed on  the  dissolution  of  a  cor- 
poration against  which  an  action  is 
pending,  a  motion  to  substitute  him 
as  a  party  defendant  in  its  stead, 
comes  too  late  after  he  has  distributed 
the  assets,  under  an  order  of  the 
court,  in  satisfaction  of  claims  duly 
advertised  for  and  proved  under  the 
statute.  Owen  v.  Kellogg,  56  Hun 
(N.  Y.)   455,  10  N.  Y.  Supp.  75. 


» Butler  v.  Beach,  82  Conn.  417, 
74  Atl.  748, 

«S  Ludington  v.  Thompson,  153  N.  Y; 
499,  47  N.  E.  903. 

**  In  re  Knapp  &  French,  170  N.  Y. 
App.  Div.  959,  155  N.  Y.  Supp.  166. 

M  Denver  City  Water  Works  Co.  v. 
American  Water  Works  Co.  (N.  J. 
Eq.),  88  Atl.  1052,  aff'g  81  N.  J.  Eq. 
139,  85  Atl.  826. 

»*  Michel  v.  Betz,  108  N.  Y.  App. 
Div.  241,  95  N.  Y.  Supp.  844. 
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poration,  under  a  statute  which  authorizes  action  for  wasting,  destroy- 
ing or  converting  the  goods  of  another.86 


E.  Rules  Governing  Distribution 

%  5683.  Presentation  and  allowance  of  claims.  Statutes  sometimes 
fix  the  methods  of  ascertaining  and  determining  the  claims  of  credi- 
tors,87 although  such  statutory  methods,  in  some  cases,  have  been 
held  not  exclusive,  so  as  to  prevent  a  suit  against  the  receiver  to  de- 
termine the  validity  of  the  claim.81  Provision  is  made  in  some  statutes 
for  the  appointment  of  a  referee  to  hear  and  determine  disputed 
claims.88  Claims  outlawed  when  asserted  are  properly  disallowed,80  and 
claims  by  officers  for  services  rendered  after  the  date  of  the  forfeiture 
for  nonpayment  of  taxes  cannot  be  allowed  as  against  the  receiver.81 
But  a  claim  for  damages  for  unlawful  cancellation  of  a  contract  by 
the  corporation  is  a  debt  of  the  corporation  which  may  be  enforced.88 
And  a  claim  for  property  sold  the  defunct  corporation  will  not  be 
reduced  merely  because  the  property  sold  was  worth  less  than*  the 
contract  price.88  Taxes  legally  assessed  against  the  corporation,  even 
if  the  lien  has  become  lost,  should  be  allowed  as  a  nonpref  erred  claim.34 

Equity  may  extend  the  time  fixed  for  proving  claims  and  may  re- 
ceive proof  of  claims  after  such  time  has  expired,  so  long  as  the 
fund  remains  undisturbed  and  no  new  rights  have  accrued  to  others.86 
Since  a  dissolution  decree  is  one  in  rem,  it  is  binding,  so  far  as  it 
bars  claims  not  presented  within  a  certain  time,  to  the  extent  of  the 
assets  of  which  the  court  acquired  possession,  whether  or  not  the 
creditors  were  made  parties  in  person  and  regardless  of  whether  they 


M  Thornton-Thomas  Mercantile  Co. 
v.  Bretherton,  32  Mont.  80,  80  Pac.  10. 

87  State  v.  Peter  Cooper  Building  & 
Loan  Ass'n,  78  Mo.  App.  104. 

Proper  practice  after  reversal  of  or- 
der rejecting  claim,  see  People  v. 
Mercantile  .Credit  Guaranty  Co.,  35 
N.  Y.  Misc.  755,  72  N.  T.  Supp.  373. 

SSLudington  v.  Thompson,  153  N. 
Y.  499,  47  N.  E.  903. 

8» Finality  of  referee's  determina- 
tion, see  People  v.  Federal  Bank  of 
New  York,  122  N.  Y.  App.  Div.  810, 
107  N.  Y.  Supp.  «11. 

Notice  of  application  for  refer- 
ence to  hear  claims  must  be  given  the 
attorney  general  under  the  New  York 


statutes.  Eustace  v.  New  York  Bldg. 
Loan  Banking  Co.,  98  N.  Y.  App.  Div. 
97,  90  N.  Y.  Supp.  784. 

80  Reid  v.  Beid,  237  Pa.  176,  85  Atl. 
85. 

81Louchheim  v.  Clawson  Printing 
&  Weighing  Co.,  12  Pa.  Super.  Ct.  55. 

88Alf  Bennett  Lumber  Co.  v.  Wal- 
nut Lake  Cypress  Co.,  105  Ark.  421, 
151  S.  W.  275. 

88  National  Bank  of  Union  Point  v. 
Amoss,  144  Oa.  425,  Ann.  Cas.  1918 
A  74,  87  S.  E.  406. 

84  Johnson  v.  Monson  Consol.  Slate 
Co.,  108  Me.  296,  80  Atl.  750. 

86Bisbee  v.,  Mt.  Battie  Mfg.  Co., 
107  Me.  185,  77  Atl.  778. 
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were  personally  served;  but  it  cannot  affect  the  right  of  a  nonresi- 
dent creditor  to  sue  the  corporation  on  his  claim  where  not  person- 
ally served  with  process.86  Of  course,  if  a  statute  fixes  a  time  within 
which  to  present  claims,  claims  not  presented  within  such  time  are 
barred.*7 

If  a  claim  did  not  accrue  before  dissolution  proceedings  were  com- 
menced, it  must  be  disallowed,  unless  there  is  a  surplus  after  discharge 
of  all  the  claims  in  existence  when  the  action  for  dissolution  was  com- 
menced.81 Taxes  assessed  after  the  filing  of  the  petition  for  disso- 
lution should  not  be  allowed.88  No  interest  is  allowed  from  the  time 
of  the  appointment  of  the  receiver,  as  between  preferred  and  non- 
preferred  creditors.40 

§  6684.  Priorities  and  payment  of  claims— In  general  On  distribu- 
tion, the  property  must  first  be  appropriated  to  payment  of  corporate 
debts  before  any  distribution  among  stockholders.41  Generally  the 
distribution  among  nonpref erred  creditors  must  be  pro  rata48  and 
claiihs  held  by  all  the  stockholders  are  provable  on  an  equality  with 
other  debts.48  Debts  secured  by  liens  are  entitled  to  a  preference44 
as  are  claims  given  a  priority  by  statute,46  and  the  charter  itself 
may  provide  as  to  preferences.46    Sometimes  only  those  unpreferred 


M  Metropolitan  Rubber  Co.  v.  Place, 
147  Fed.  90. 

CTIn  re  Harmony  Fire  ft  Marine 
Ins.  Co.,  45  N.  Y.  310. 

••People  v.  Metropolitan  Surety 
Co.,  205  N.  Y.  135,  Ann.  Cas.  1913 
D  1180,  98  N.  E.  412,  aff'g  148  N.  Y. 
App.  Div.  512,  132  N.  Y.  8upp.  835. 

Rule  applied  where  insured  died  five 
days  after  dissolution  of  insurance 
company.  People  v.  Commercial  Al- 
liance Life  Ins.  Co.,  154  N.  Y.  95,  98, 
47  N.  E.   968. 

Win  re  United  Mut.  Fire  Ins.  Co., 
22  B.  I.  108,  46  Atl.  273. 

40  People  v.  American  Loan  ft 
Trust  Co.,  172  N.  Y.  371,  65  N.  E. 
200. 

41  Westerfield-Bonte  Co.  v.  Burnett, 
176  Ky.  188,  195  8.  W.  477. 

4*Do2ier  v.  Arkadelphia  Cotton 
Mills  Co.,  67  Ark.  11,  53  S.  W.  403. 

Missouri  statutes  so  provide.  Hor- 
ner v.  Carter,  11  Fed.  362. 


4SPeckett  v.  Wood,  234  Fed.  833. 

44  In  re  Atlas  Iron  Const.  Co.,  19 
N.  Y.  App.  Div.  415,  46  N.  Y.  Supp. 
467. 

If  an  attaching  creditor  has  sold 
part  of  the  corporate  property,  he  is 
chargeable  only  with  the  net  proceeds 
even  though  it  sold  for  less  than  its 
fair  market  value.  But  if  an  execu- 
tion sale  of  corporate  property  by  a 
creditor  was  wrongful,  then  he  should 
be  charged  with  the  value  of  such 
property  although  it  sold  for  less  than 
such  value.  Ward  v.  Connecticut  Pipe 
Mfg.  Co.,  71  Conn.  345,  42  L.  B.  A. 
706,  71  Am.  St.  Bep.  207,  41  Atl.  1057. 

4*  Statutory  preferences  of  laborers 
are  often  held  applicable  to  priori- 
ties on  such  a  disbursement.  Bank  of 
Yisalia  v.  Dillonwood  Lumber  Co., 
148  Cal.  18,  82  Pac  374;  Kahlc  v. 
Long  Beach  Oil  Co.,  51  W.  Ya.  313, 
41  S.  E.  233. 

46  People  v.  American  Loan  ft  Trust 
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creditors  are  entitled  to  share  in  a  fund  saved  from  preferred  credi- 
tors who  excepted  to  the  report  of  the  referee  allowing  such  claims 
of  preferred  creditors.47  Moreover,  the  right  to  a  priority  may  be 
barred  by  the  inequitable  conduct  of  a  creditor.40 


§  5685.  —  Amounts  and  equities  as  determinable  as  cf  what  time. 
The  claims,  so  far  as  amounts  are  concerned,  are  to  be  computed 
as  of  the  date  of  the  filing  of  the  bill  for  dissolution,  where  there  is 
an  insufficiency  of  assets.40  So,'  if  the  assets  are  insufficient  to  pay  all 
the  claims,  distribution  is  to  be  made  according  to  the  equities  ex- 
isting at  the  time  of  filing  the  bill,  unless  such  equities  subsequently 
are  waived  or  barred.*0  If  there  are  attachment  liens  at  the  time 
the  bill  for  dissolution  is  filed,  the  priorities  acquired  thereby  are 
not  lost  by  mere  nonaction  or  by  mere  failure  to  pursue  useless  methods 
of  enforcement.*1 

Where  the  statute  relating  to  winding  up  of  dissolved  corporations 
provides  for  the  payment  of  debts  "ratably,"  a  creditor  recovering 
a  judgment  after  the  dissolution  acquires  no  preferential  rights.5* 
Unpref erred  creditors  stand  on  an  equal  footing,  regardless  of  their 
diligence.53    The  mere  service  of  a  summons  of  garnishment  before 


Co.,  70  N.  T.  App.  Div.  579,  75  N.  T. 
Sopp.  563,  aff'd  172  N.  Y.  371,  65 
N.  E.  200. 

47  People  v.  American  Loan  ft 
Trust  Co.,  87  N.  Y.  App.  Div.  139, 
84  N.  Y.  Supp.  114,  modified  177  N.  Y. 
231,  69  N.  E.  429. 

4SBisbee  v.  Mt.  Battle  Mfg.  Co., 
107  Me.  185,  77  Atl.  778;  Manhattan 
Trust  Co.  of  New  York  v.  Seattle 
Coal  ft  Iron  Co.,  19  Wash.  493,  53 
Pac.  951. 

49Bisbee  v.  Mt.  Battie  Mfg.  Co., 
107  Me.  185,  77  Atl.  778. 

But  in  New  York,  priorities,  as  pro- 
vided for  in  the  charter,  were  held 
determinable  as  of  the  date  of  the 
appointment  of  the  receiver.  People 
v.  American  Loan  ft  Trust  Co.,  70 
N.  Y.  App.  Div.  579,  75  N.  Y.  Supp. 
563,  aff  'd  172  N.  Y.  371,  65  N.  E.  200. 

SO  Biabee  v.  Mt.  Battie  Mfg.  Co.,  107 
Me.  185,  77  Atl.  778;  People  v.  Life 
ft  Reserve  Ass'n,  92  Hun  (N.  Y.)  592, 
608,  36  N.  Y.  Supp.  1059.     Compare 


Jones  v.  Arena  Pub.  Co.,  171  Mass. 
22,  50  N.  E.  15,  where  receiver  ap- 
pointed under  general  equity  powers. 

UBisbee  v.  Mt.  Battie  Mfg.  Co., 
107  Me.  185,  77  Atl.  77S. 

5»  Trustees  of  Sea  Isle  City  Realty 
Co.  v.  First  Nat.  Bank  of  Ocean  City, 
87  N.  J.  Eq.  84,  99  Atl.  929.  See 
also  Clinkscales  v.  Pendleton  Mfg. 
Co.,  9  S.  C.  318. 

M  People  v.  American  Loan  ft  Trust 
Co.,  177  N.  Y.  231,  69  N.  E.  429. 

No  priority  can  be  acquired  by  a 
creditor  after  the  decree  of  dissolu- 
tion. In  re  Dean  ft  Son's  Appeal,  98 
Pa.  St.  101. 

"The  receiver  of  a  corporation  is 
the  officer  of  the  court  appointing 
•him,"  said  the  court  in  a  New  York 
case,  "and  his  possession  of  the  cor- 
porate property  is  the  possession  of 
the  court.  By  parity  of  reasoning  it 
must  follow  that  the  distribution  of 
corporate  assets  by  the  receiver  is 
distribution  by  the  court.    A  receiver 
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the    dissolution    of    the    corporation    has    been    held    to    give   no 
priority.64 

In  New  York,  in  an  action  brought  by  the  people  to  dissolve  an 
insolvent  corporation,  the  assets  are  to  be  distributed  first  among 
the  creditors  whose  claims  represent  a  fixed  liability  at  the  time  oi 
the  commencement  of  the  action,  and  a  contingent  claim  can  only 
share  in  the  surplus.** 

§  6686.  —  Taxes.  Unpaid  taxes,  where  not  a  lien,  are  not  entitled 
to  priority  where  the  statute  provides  for  a  ratable  distribution.16 

§5687.  — Costs  and  attorneys'  fees.  Costs  of  the  winding  up 
proceedings  are  sometimes  held  to  be  a  preferred  claim,*7  as  are 
attorneys'  fees.** 

§5688.  — Interest.  Interest  on  corporate  bonds  ceases  on  dis- 
solution of  the  corporation  and  the  taking  over  of  the  corporate 
assets  by  the  court,  when  the  assets  are  less  than  the  debts.** 

§5689.  Distribution  among  stockholder*— General  rales..  Stock- 
holders are  entitled  to  participate  in  the  assets,  after  payment  of 
creditors,  in  proportion  to  the  number  of  shares  held  by  each.60  If 
the  stockholders  are  dead,  the  assets  should  be  distributed  between 
their  representatives.61   Certain  of  the  assets  cannot  be  portioned  out 


in  such  case  represents  the  corpora- 
tion, its  creditors,  and  its  stockhold- 
ers, and,  hence,  the  receiver 's  appear- 
ance in  all  matters  relating  to  the 
liquidation  of  the  corporate  affairs 
must  be  deemed  an  appearance  for  all 
concerned,  except  when  there  is  a  con- 
flict between  the  receiver  and  those 
interested,  in  which  event,  of  course, 
they  appear  for  themselves."  People 
v.  American  Loan  &  Trust  Co.,  177 
N.  Y.  467,  69  N.  E.  1105. 

54  Patterson  v.  Beck,  133  Ga.  701, 
66  S.  £.  911. 

M  See  §  5585,  supra. 

5*Bisbee  v.  Mt.  Battie  Mfg.  Co., 
107  Me.  185,  77  Atl.  778.  To  same 
effect,  Mcintosh  v.  Merchants'  & 
Planters'  Ins.  Co.,  9  La.  Ann.  403. 

ftTEphraim  v.  Pacific  Bank,  136 
Cal.  646,  69  Pac.  436;  In  re  Atlas 
Iron  Const.  Co.,  19  N.  Y.  App.  Div. 


415,  46  N.  Y.  Supp.  467. 

5»  Shirk  v.  Sheridan,  10  Kan.  App. 
463,  62  Pac.  436.  But  see  People  v. 
American  Loan  &  Trust  Co.,  70  N.  Y. 
App.  Div.  579,  75  N.  Y.  Supp.  563, 
aff'd  172  N.  Y.  371,  65  N.  E.  200. 

WGillett  v.  Chicago  Title  &  Trust 
Co.,  230  111.  373,  82  N.  E.  891. 

60  Avery  v.  Central  Bank  of  Kansas 
City,  221  Mo.  71,  119  S.  W.  1106. 

•Statutory  trustees  need  not  dis- 
tribute a  surplus  after  payment  of 
debts  where  it  does  not  appear  but 
that  the  surplus  may  be  necessary  to 
pay  the  expenses  of  carrying  on  the 
corporate  affairs  and  of  settlement. 
Rossi  v.  Caire,  174  Cal.  74,  161  Pac. 
1161. 

81  Insurance  Co.  v.  Dunscomb,  108 
Tenn.  724,  58  L.  B.  A.  694,  91  Am. 
St.  Rep.  769,  69  S.  W.  345. 
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arbitrarily  by  the  court  among  the  stockholders,  without  reference  to 
value,  unless  they  all  consent  thereto.68  But  a  stockholder  has  no  right 
to  an  individual  share  of  the  assets  but  only  a  right  to  participate  in  the 
proceeds  of  sale'.63  If  some  of  the  stockholders  have  not  paid  in  full 
for  their  stock,  then,  of  course,  they  are  entitled  to  share  in  the  pro- 
ceeds only  to  the  extent  of  their  payments,  as  against  other  stock- 
holders who  have  paid  in  full.64  The  claim  of  an  officer  as  a  stock- 
holder, in  the  distribution  of  assets,  may  be  reduced  to  the  extent  of 
corporate  funds  which  he,  as  treasurer,  has  failed  to  account  for.65 
But  contribution  against  a  joint  wrongdoer  cannot  be  indirectly  en- 
forced as  between  stockholders  in  the  distribution  of  the  fund  between 
them.66 

Distribution  for  the  benefit  of  stockholders  is  within  the  proper 
purpose  of  winding  up  proceedings  as  well  as  distribution  for  the 
benefit  of  creditors.67  The  remedy  of  a  stockholder  to  recover  his 
share  of  the  assets  after  the  payment  of  debts  is  in  equity  and  not 
by  an  action  at  law.66  Stockholders  may  sue  to  distribute  the  assets 
among  them  to  the  exclusion  of  holders  of  stock  fraudulently  issued, 
and  they  need  not  first  request  the  receiver  to  sue.68  If  there  are 
no  debts,  or  creditors  do  not  object,  the  court,  on  the  final  order 
in  voluntary  dissolution  proceedings,  under  the  New  York  statute, 
may  determine  the  relative  rights  of  two  sets  of  stockholders,  where 
one  set  claims  a  preference,  and  enter  a  final  order  of  distribution.70 

Where  there  has  been  no  formal  dissolution,  but  a  corporation  has 
undertaken  liquidation  and  the  corporate  business  has  been  wholly 
abandoned  and  most  of  the  assets  distributed  among  the  stockholders, 
the  company  cannot  invest  a  part  of  its  cash,  awaiting  distribution, 
in  the  stock  of  another  corporation,  against  the  will  of  dissenting 

68  Glow   v.   Redman,  6    Idaho    568,  Elect.  R.  Co.  v.  McGinty  Contracting 

57  Pac.  437.  Co.,  238  Fed.  657,  661. 

63  Hoag  v.  Edwards,  69  N<  Y.  Misc.  Controversies  involving  private  dis- 

237,  124  N.  T.  Supp.  1035.  putes    between    stockholders   relating 

MOrone  v.  Economic  Life  Ins.  Co.  to  stock  may  be  adjudicated  in  the 

(Del.  Ch.),  80  Atl.  809.  winding   up    proceedings.      Avery    v. 

•»  Marcus  Shipping  Ass'n  v.  Barnes,  Central  Bank  of  Kansas  City,  221  Mo. 

169  Iowa  377,  151  N.  W.  525.  71,  119  a  W.  1106. 

66  Avery  v.  Central  Bank  of  Kansas  ««  Vara  v.  Whidden,  63  Fla.  304,  58 

City,  221  Mo.  71,  119  S.  W.  1106.  So.  492. 

•7  Stark   Elec.    R.   Co.   v.   MoGinty  ••  Weber  v.  Nichols,  75  N.  J.  Eq. 

Contracting  Co.,  238  Fed.  657.  117,  75  Atl.  997. 

"The  absence  of  proof  of  the  exist-  Win  re  Seneca  Oil  Co.,  153  N.  Y. 

ence  of  debts  is  not  material."  Stark  App.  Div.  594,  138  N.  Y.  Supp.  78.  . 
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stockholders,  notwithstanding  an  intent  to  distribute  such  stock  in 
specie  among  its  stockholders.71 

Where  a  temperance  society  ceases  to  hold  meetings  and  the  activ- 
ity of  its  members  comes  to  an  end,  a  dissolution  may  be  implied  as 
by  consent  of  the  members,  and,  on  a  bill  to  divide  up  the  property, 
the  dissolution,  for  purposes  of  distribution,  should  date  from  the 
time  the  meetings  and  the  activity  of  the  members  ceased,  and  the 
property  divided  among  the  members  existing  at  that  time.71 

§  6690.  —  Agreements  of  stockholders  as  controlling.  An  agree- 
ment among  stockholders  as  to  how  the  assets  of  the  corporation  shall 
be  distributed  among  the  stockholders  on  dissolution,  after  all  claims 
of  creditors  are  satisfied,  is  valid,73  and  the  distribution  is  sometimes 
controlled  by  agreements  between  the  stockholders  entered  into  at 
the  time  of  the  creation  of  the  corporation.74  Stockholders  may  di- 
vide the  corporate  property  between  themselves  in  any  way  they  see 
fit,  if  the  debts  are  all  paid.75  But  the  right  to  an  equal  distribu- 
tion of  the  assets  among  the  stockholders,  according  to  the  amount 
of  stock  held,  is  an  absolute  one  and  cannot  be  changed  or  modified 
by  action  of  the  majority  stockholders  against  the  will  of  one  or 
more  dissenting  stockholders.76 


§6691.  — Holders  of  preferred  stock  at  entitled  to  priority. 

Holders  of  preferred  stock  are  entitled  to  no  priority  in  distribution 
of  the  assets,77  unless  otherwise  agreed.  They  are  not  creditors  so 
as  to  be  entitled  to  a  preference,  nor  are  the  dividends  as  to  which 
they  may  be  preferred  to  be  regarded  as  interest  upon  a  loan.73    How- 


71  Ferry  v.  Latrobe  Steel  Co.,  155 
Fed.  161. 

71  Mobile  Temperance  Hall  Ass'n  v. 
Holmes,  189  Ala.  271,  65  So.  1020. 

78  Drewry-Hughes  Co.  v.  Throck- 
morton, 120  Va.  859,  92  &  £.  818. 

74  Proctor  v.  Keith  k  Proctor 
Amusement  Co.,  109  Me.  147,  83  Atl. 
449. 

75  Construction  of  agreements,  see 
Burne  v.  Lee,  156  Cal.  221,  104  Pac. 
438;  Migel  v.  Heller,  Hirsh  k  Co.,  151 
N.  Y.  App.  Div.  637,  136  N.  Y.  Supp. 
969. 

7*  Crayeraf  t  v.  National  Building  k 
Loan  Asa'n,  117  Ky.  229,  25  Ky.  L. 
Bep.  1340,  77  8.  W.  923. 


77Hellman  v.  Pennsylvania  Elec. 
Vehicle  Co.,  73  N.  J.  Eq.  269,  67  AtL 
834;  People  v.  New  York  Building- 
Loan  Co.,  50  N.  Y.  Misc.  23,  100  N.  Y. 
Supp.  459;  Farrish-8tafford  Co.  v. 
Charlotte  Cotton  Mills,  157  N.  C.  188, 
72  a  £.  973. 

In  the  absence  of  a  contract  to  the 
contrary,  the  holder  of  preferred 
stock  has  merely  a  right  of  preference 
in  the  division  of  profits  and  not  in 
the  distribution  of  capital.  Lloyd  v. 
Pennsylvania  Elec.  Vehicle  Co.,  75 
N.  J.  Eq.  263,  21  L.  B.  A.  (N.  S.) 
228,  138  Am.  8t.  Bep.  557,  20  Ann. 
Cas.  119,  72  Atl.  16. 

71  Drewry -Hughes    Co.    v.    Throck- 
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ever,  preferred  stock  mfty  be  entitled  to  a  preference  over  common 
stock  because  of  a  prior  contract  to  that  effect  between  the  corpora- 
tion and  the  stockholders,  or  between  the  stockholders,79  although  of 
course  no  preference  can  be  obtained  by  contract  between  the  stock- 
holders as  against  claims  of  creditors  in  the  distribution  of  the  assets.80 
Thus,  preferred  stock,  by  reason  of  provisions  in  the  charter,  may 
be  entitled  to  a  preference  out  of  the  corporate  funds.81  However, 
preferred  stock  has  no  other  rights  of  preference  against  common 
stock  in  the  distribution,  where  the  certificate  of  incorporation  merely 
gives  holders  thereof  the  right  to  a  certain  dividend  before  any  divi- 
dend on  the  common  stock.89  If  majority  stockholders  remove  the 
assets  into  another  state,  minority  stockholders  may  sue  in  the  federal 
court  of  the  district  where  the  majority  stockholders  reside  to  enforce 
their  superior  lien  as  preferred  stockholders,  such  preference  being 
provided  for  in  the  articles  of  incorporation,  against  the  assets  so  re- 
moved, after  dissolution.88 


morton,  120  Va.  859,  92  S.  E.  818. 

79  Spencer  v.  Smith,  201  Fed.  647, 
rev'g  on  other  grounds  190  Fed.  105; 
National  Bank  of  Union  Point  v. 
Amoes,  144  Ga.  425,  Ann.  Gas.  1918 
A  74,  87  8.  E.  406;  In  re  Seneca  Oil 
Co.,  153  N.  Y.  App.  Div.  594,  138 
N.  Y.  Supp.  78,  aff'd  208  N.  Y.  545, 
101  N.  E.  1121. 

to  Spencer  v.  Smith,  supra. 


•1  Drewry-Hughes  Co.  v.  Throck- 
morton, 120  Va.  859,  92  S.  E.  818. 

W  Lloyd  v.  Pennsylvania  Elec.  Ve- 
hicle Co.,  75  N.  J.  Eq.  263,  21  L.  R. 
A.  (N.  S.)  228,  138  Am.  St.  Rep.  557, 
20  Ann.  Cas.  119,  72  Atl.  16..  Contra, 
Hellman  v.  Pennsylvania  Elee.  Vehicle 
Co.,  73  N.  J.  Eq.  269,  67  Atl.  834. 

•3  Kent  v.  Honsinger,  167  Fed.  619. 
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§  5692. 
§  5693. 
§  5694. 
§  5695. 

5696. 

5697. 

5698. 

5699. 

5700. 
§  5701. 
§  5702. 
§  5703. 
§  5704. 

5705. 

5706. 


Foreign  Corporations 

fFor  forms  relative  to  this  topic,  see  Fletcher's  Corporation  Forms.] 

I.  DEFINITION   AND  NATURE  OF  FOREIGN   CORPORATIONS 

Definition  of  foreign  corporation. 

Status  of  corporations  created  by  Congress — In  general. 

—  National  banks. 
Status  of  corporation  created  by  a  territory — In  general. 

—  Where  territory  subsequently  admitted. 
Effect  of  division  of  creating  state. 

Cession  of  territory  in  which  corporation  is  domiciled  to  another  state. 
Status  of  corporations  created  during  Civil  War  by  seceding  states. 
Corporations  under  the  laws  of  different  states. 
Whether  association  under  foreign  laws  a  foreign  corporation. 
National  character  of  corporations. 
Ownership  of  corporate  stock  not  controlling  feature. 
A  foreign  corporation  as  a  " person"  within  the  meaning  of  a  statute. 
Status  of  foreign  corporation  as  citizen,  resident  or  inhabitant. 
Domicile  of  foreign  corporation. 


5707. 
5708. 
5709. 
5710. 
§  5711. 


§  5712. 

§  5713. 
§  5714. 

§  5715. 
§  5716. 
5717. 


II.  DOMESTICATION  OF  FOREIGN  CORPORATIONS 

Corporations  under  the  laws  of  different  states. 

Power  to  require  foreign  corporation  to  become  domesticated. 

Manner  in  which  domestication  effected — In  general. 

—  Insufficiency  of  mere  legislative  declaration. 

—  Effect  of  merely  authorizing  foreign  corporation  to  hold  property  or 

do  business. 

—  Necessity  of  acceptance  by  corporation  of  incorporation  by  another 

state. 

—  Acts  held  not  to  effect  domestication  of  foreign  corporation. 
Citizenship  of  domesticated  corporation  for   purposes   of  federal  juris- 
diction. 

Liability  of  domesticated  corporation  to  attachment. 

Effect  of  domestication  of  foreign  corporation  upon  its  domiciliary  charter. 

Place  of  corporate  meeting  of  domesticated  corporations. 


m.  POWER   OF   CORPORATION   TO   ACT   IN   FOREIGN    STATE 

§  5718.  Corporation  has  no  legal  existence  beyond  limits  of  sovereignty  of  its 

creation. 
§  5719.  Power  of  corporation  to  act  in  another  state  or  country. 
§  5720.  Restrictions  and  limitations  of  charter. 

§  5721.  Powers  exercisable  by  foreign  corporation  measured  by  charter. 
§  5722.  Restrictions  in  general  legislation  or  judicial  decisions  of  domicile— In 

general. 
§  5723.  —  Usury  laws. 
§  5724.  —  Insolvency  laws. 
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I  5725.  —Statute  of  wills. 

$  5726.  Notice  of  limitations  imposed  by  charter  and  general  laws. 

§  5727.  Presumption  as  to  power  to  contract. 

§  5728.  Effect  of  domiciliary  laws  in  respect  to  performance  of  corporate  acts. 

$  5729.  Effect  of  ultra  vires  contracts. 

$  5730.  By  what  law  corporate  powers  and  acts  of  foreign  corporation  governed. 

$  5731.  Power  of  foreign  corporation  to  sue  and  liability  to  be  sued. 

$  5732.  Power  of  foreign  corporation  in  respect  to  property. 

$  5733.  How  powers  of  a  foreign  corporation  proven. 

IV.  DOCTRINE    OF    COMITY    TOWARDS    FOREIGN    CORPORATIONS 

{  5734.  Right  of  corporation  to  act  in  another  state  or  country. 

$  5735.  The  doctrine  of  comity  in  general. 

$  5736.  Application  of  the  doctrine  of  comity  to  corporations. 

i  5737.  Rule  of  comity  does  not  supply  corporate  power  nor  confer  corporate 
capacity. 

{  5738.  Limitation  of  comity  by  constitutional  or  statutory  enactments. 

i  5739.  Application  of  the  laws  of  the  state  in  which  the  foreign  corporation  is 
doing   business. 

§  5740.  Limitation  of  comity  by  local  policy. 

i  5741.  Effect  of  statute  regulating  foreign  corporations  being  declared  uncon- 
stitutional. 

|  5742.  Power  of  courts  to  impose  restrictions  on  foreign  corporations. 

|  5743.  Comity  as  restricting  foreign  corporations  to  powers  exercisable  by  similar 
domestic  corporations. 

|  5744.  Legislative  enactments  subjecting  foreign  corporations  to  equality  with 
domestic  corporations. 

§  5745.  Comity  to  corporations  chartered  in  one  state  to  do  business  in  another. 

{  5746.  Right  of  foreign  corporation  to  contract  under  doctrine  of  comity. 

$  5747.  Rights  in  respect  to  property  under  doctrine  of  comity. 

{  5748.  Right  of  foreign  corporation  to  sue  under  doctrine  of  comity. 

i  5749.  Comity  as  entitling  foreign  corporation  to  benefit  of  statutory  or  extraor- 
dinary remedies. 

f  5750.  Extension  of  comity  to  suits  by  domiciliary  receivers  of  foreign  cor- 
porations. 

1 6751.  Extension  of  comity  to  suits  by  statutory  receiver  or  assignee  of  foreign 
corporation. 

V.  CONSTITUTIONAL  PROTECTION  OF  FOREIGN  CORPORATION 

{  5752:  In  general 

i  5753.  Corporations  in  the  employ  of  the  federal  government. 

{  5754.  Corporations  not  entitled  to  privileges  and  immunities  of  citizens  of  the 

several  states  and  of  the  United  States. 
{  5755.  Protection  against  denial  of  equal  protection  of  the  laws. 
{5756.  Discrimination  against  nonresident  creditors  unconstitutional. 
{  5757.  Statutes  impairing  obligation  of  contracts  or  affecting  vested  rights. 
{  5758.  Deprivation  of  foreign  corporation  of  property  without  due  process  of  law. 
{5759.  Constitutionality  of  retaliatory  statutes. 

{5760.  Corporations  engaged  in  manufacture  and  sale  of  patented  articles. 
(5761.  Statutes  prohibiting  suing  in  or  removing  suits  to  federal  courts. 
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%  5762.  State  statutes  interfering  with  interstate  or  foreign  commerce. 

$  5763.  Restrictions  upon  foreign  corporations  engaged  in  interstate  commerce. 

$  5764.  Construction  of  statutes  as  not  being  applicable  to  interstate  comm«ice. 

$  5765.  Regulation  of  foreign  corporation  under  police  power  of  the  state*. 

§  5766.  Municipal  ordinances  interfering  with  interstate  commerce. 

§  5767.  Corporations  engaged  in  transportation  of  freight  and  passenger-s. 

$  5768.  Telegraph  and  telephone  companies. 

$  5769.  Corporations  engaged  in  transmission  of  intelligence  or  information. 

§  5770.  Sales  and  traffic  by  foreign  corporations. 

{  5771.  Sales  in  original  packages  by  foreign  corporations. 

§  5772.  Sales  of  goods  from  warehouse*  or  stored  within  state. 

$  5773.  Sales  of  goods  by  foreign  corporation  through  factors  or  commissi  on  men. 

§  5774.  Sales  involving  installation,  construction,  supervision  or  repair. 

$  5775.  Sale  of  stocks,  bonds,  securities  and  choses  in  action. 

i  5776.  Insurance  not  commerce. 

i  5777.  Lending  money  not  commerce. 

$  5778.  Manufacturing  is  not  commerce. 

f  5779.  Appointment  of  receiver  for  foreign  corporation  engaged  in  in.  ife^rstate 

commerce. 
1 5780.  Service  of  process  upon  foreign  corporation  engaged  in  interstst*^   com" 

merce. 
{  5781.  Taxation  of  foreign  corporation  engaged  in  interstate  commerce  o^     acting 

as  agent  of  federal  government. 
|  5782.  Restriction  on  right  to  enforce  payment  for  goods  sold  in  intersf 

merce. 
§  5783.  Application  of  state  anti-trust  statutes  to  interstate  transactions. 
{  5784.  Whether  business  of  foreign  corporation  is  interstate  commerce  is     ^  **U 

tion  of  fact. 
§  5785.  Right  of  foreign  corporation  to  attack  statute  as  unconstitutional. 

VI.  REGULATION  OF  INTERNAL  AFFAIBS  OF  FOREIGN  CORPORATIONS 

1 5786.  Courts  have  no  visitorial  power  over  a  foreign  corporation. 

|  5787.  Reasons  for  the  rule. 

f  5788.  Rule  not  without  limitations.  . 

1 5789.  Jurisdiction  of  corporation  as  affecting  jurisdiction  of  internal    &-~ 

1 5790.  What  controversies  relate  to  internal  management.  . 
{5791.  Power  of  courts  to  determine  status  of  foreign  corporation  as  ^^ 

corporation. 
i  5792.  Jurisdiction  to  construe  charter  of  foreign  corporation. 
1 5793.  Powers  of  legislature  and  courts  as  to  dissolving  foreign  corporate*** 
S  5794.  Appointment  of  receiver  for  foreign  corporation. 
{  5795.  Right  to  inspect  books  of  foreign  corporation. 

{  5796.  Inspection  of  property  of  foreign  corporation  in  another  state.  «^oa*  \ 

1 5797.  Power  of  courts  in  reference  to  stock  and  bonds  of  foreign  conx>*"^  _  -^  l 


com- 


{  5797.  Power  of  courts  in  reference  to  stock  and  bonds  of  foreign  <5orpo*"^fcgOJL 

1 5798.  Power  of  courts  in  reference  to  assessment  on  stock  of  foreign  corpo*"^  .• ^ 

1 5799.  Power  of  courts  to  enforce  liability  on  stock  subscriptions  of  r&&* 

stockholders  of  foreign  corporation. 
{  5800.  Enforcement  of  statutory  liability  of  stockholders  of  foreign  corpora 
$  5801.  Power  of  courts  of  a  state  over  dividends  by  a  foreign  corporation-       m 
|5802.  Power  of  court  to  eftnpel  distribution  of  assets  of  a  foreign  corpo*"**^ 
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{  5803.  Powers  of  courts  as  to  officers  of  foreign  corporation. 

55804.  Enforcement  by  creditors  of  liability  of  officers. 

S  5805.  Action  by  stockholders  for  accounting,  misappropriation  and  mismanage- 
ment. 

{  5806.  Extraterritorial  enforcement  of  statutory  liability  for  failure  to  file  re- 
ports. 

1 5807.  Legislative  power  over  internal  affairs  of  foreign  corporations. 

VII.  DISSOLUTION   OF   FOREIGN   CORPORATIONS 

|  5808.  Power  of  legislature  or  courts  to  dissolve  foreign  corporations. 

|  5809.  Effect  of  domestic  corporation  receiving  charter  elsewhere. 

|  5810.  Effect  of  dissolution  of  corporation  by  state  of  its  domicile. 

i  5811.  Effect  of  dissolution  in  domiciliary  state  on  suits. 

i  5812.  Effect  of  incomplete  dissolution  of  foreign  corporation  on  litigation. 

i  5813.  Bankruptcy  proceedings  against  foreign  corporation  after  dissolution. 

{  5814.  Actions  by  or  against  statutory  representative  of  dissolved  foreign  cor- 
poration. 

{ 5815.  Effect  of  dissolution  of  foreign  corporation  upon  attachment  already 
levied. 

{  5816.  Effect  of  dissolution  of  foreign  corporation  upon  property  rights. 

i  5817.  Jurisdiction  of  local  courts  to  conserve  local  assets  of  dissolved  foreign 
corporation. 

i  5818.  Effect  of  charter  provisions  for  dissolution  and  winding  up  of  corporation. 

|  5819.  Effect  of  local  statute  extending  qualified  existence. 

S  5820.  Collateral  attack  upon  decree  of  dissolution. 

{  5821.  Inquiry  by  court  into  question  of  forfeiture. 

VHI.  INSOLVENCY  OF  FOREIGN  CORPORATION 

|  5822.  In  general. 

{  5823.  Jurisdiction  of  local  courts  over  insolvent  foreign  corporation. 

{  5824.  Proceedings  against  foreign  corporation  under  National  Bankruptcy  Act. 

f  5825.  Assignments  for  benefit  of  creditors. 

|  5826.  Assignments  by  legal  compulsion. 

{  5827.  Preferential  transfers  and  conveyances  by  foreign  corporations. 

{  5828.  Adjustment  of  equities  of  resident  and  nonresident  creditors  of  insolvent 

corporations. 
{ 5829.  Discrimination  against  nonresident  creditors. 
5  5830.  Right  of  creditors  in  fund  deposited  by  foreign  corporation  for  their 

security. 
|5831.  Executions  and  attachments  in  case  of  receivership  in  domiciliary  state. 
S  5832.  Effect  of  domiciliary  law  upon  member  of  insolvent  corporation. 


IX.  RECEIVERS  OF  FOREIGN   CORPORATIONS 

1 5833.  In  general. 

55834.  Effect  of  appointment  of  receiver  for  foreign  corporation. 
§5835.  Distinction  between  rights  of   common-law   receivers   and   statutory  re- 
ceiver or  liquidator  of  corporation. 
{ 5836.  Recognition  of  domiciliary  receiver  in  other  jurisdictions. 
1 5837.  Right  of  domiciliary  receiver  to  sue  in  another  jurisdiction. 
|5838.  Rights  of  domestic  creditors  against  foreign  receiver. 
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5839.  Right  of  foreign  creditors  against  foreign  receiver. 

5840.  Bights  in  foreign  jurisdiction  of  creditors  residing  in  state  where  re- 

ceiver appointed. 

5841.  Right  to  sue  receiver  of  foreign  corporation. 

5842.  Ancillary  receivers. 

5843.  Procedure  for  appointment  of  ancillary  receiver. 

5844.  Control  and  administration  of  assets  of  foreign  corporation  by  ancillary 

receiver. 

5845.  Conflict  of  jurisdiction  between  courts. 

5846.  Receivers  for  corporations  incorporated  in  different  states. 


X.   POWER  AND  RIGHTS  OF  FOREIGN  CORPORATIONS  REGARDING  PROPERTY 

§  5847.  In  general. 

%  5848.  Right  of  foreign  corporation  as  to  name. 

5849.  Powers  of  foreign  corporation  as  to  personal  property. 

5850.  Power  of  foreign  corporations  to  acquire  and  hold  stock  in  domestic  cor- 

porations. 

§  5851.  Acquisition  and  holding  of  real  property  by  foreign  corporation. 

§  5852.  Effect  of  limitations  of  charter  concerning  acquisition  of  real  property. 

§  5853.  Rights  of  a  foreign  corporation  to  acquire  and  hold  realty  dependent 
upon  comity. 

$  5854.  Effect  of  ultra  vires  or  prohibited  conveyances  of  realty  to  foreign  cor- 
poration. 

5855.  Effect  of  prohibitory  legislation  on  existing  rights. 

5856.  Effect  of  evasion  of  prohibition  as  to  ownership  of  real  property. 

5857.  Purchase  or  ownership  of  realty  by  foreign  corporation  as  doing  business. 
§  5858.  Right  to  question  power  to  acquire  realty. 

5859.  By  what  jurisdiction  power  to  acquire,  hold  and  convey  realty  determined. 

5860.  Power  of  foreign  corporation  to  take  leases. 

§  5861.  Power  of  foreign  corporations  to  take  mortgages  on  realty. 

5862.  Effect  of  lack  of  power  under  charter  to  take  mortgage  on  realty. 

5863.  Effect  upon  mortgages  of  noncompliance  with  existing  statutes  imposing 
conditions  upon  foreign  corporations. 

5864.  Raising  after  foreclosure  question  of  failure  of  foreign  corporation  to 
comply  with  statutory  conditions. 

5865.  Effect  of  curative  statutes  on  mortgages  unlawfully  taken  by  foreign  cor- 
porations. 

5866.  Retroactive    effect    of  legislation    respecting    foreign   corporations  upon 

existing  mortgages. 
§  5867.  Power  of  foreign   corporation  to   take  chattel  mortgages  or  pledge  of 
personalty. 

5868.  Power  of  foreign  corporation  to  mortgage  real  property. 

5869.  Devises  to  foreign  corporations. 

5870.  Power  of  foreign  corporations  to  take  property  by  bequest. 

§  5871.  Power  of  foreign  corporation  to  take  property  in  fiduciary  capacity. 

{  5872.  Presumption  as  to  extent  of  powers  of  foreign  corporation. 

$  5873.  Exercise  of  right  of  eminent  domain  by  foreign  corporation. 

§  5874.  Strict  construction  of  statutes  conferring  power  of  eminent  domain. 

§  5875.  Effect  of  lack  of  charter  power  to  exercise  right  of  eminent  domain. 

§  5876.  Effect  of  constitutional  or  statutory  prohibition. 
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i  5877.  Delegation  by  municipality  of  power  to  foreign  corporation. 

§  5878.  Effect   of   proceedings   by  unauthorized   foreign   corporation   to   exercise 

right. 
$  5879.  Exercise  of  right  of  eminent  domain  by  domestic  corporation  for  benefit 

of  foreign  corporation. 
$  5880.  Effect  of  consolidation  of  domestic  with  foreign  corporation  on  right  of 

former  to  exercise  power. 
1 5881.  Effect  of  prohibition  to  exercise  right  of  eminent  domain  on  right  to 

acquire  property  by  agreement. 
{  5882.  Right  of  eminent  domain  not  subject  of  alienation. 
{  5883.  Jurisdiction  by  federal  courts  of  eminent  domain  proceedings, 
f -6884.  Pleadings  must  show  power  to  exercise  right  of  eminent  domain. 

XI.  POWER  TO  ACT  IN   REPRESENTATIVE  OR  FIDUCIARY   CAPACITY 

|  5885.  In  general. 

$  5886.  Effect  of  prohibitory  legislation. 

1 5887.  Effect  of  noncompliance  with  statutory  prerequisites  to  doing  business. 
|  5888.  Right  of  foreign  corporation  acting  in  representative  capacity  to  main- 
tain suits. 
§  5889.  Foreign  corporation  as  receiver. 

XII.  TORTS  AND  CRIMES  BY  AND  AGAINST  FOREIGN  CORPORATIONS 

{  5890.  Right  to  redress  for  torts  against  foreign  corporation. 

§  5891.  Doctrine  where  statute  prohibits  any  suit  by  noncomplying  corporation. 

g  5892.  Torts  by  foreign  corporations. 

|  5893.  Crimes  by  and  against  foreign  corporations. 

XHI.  STATUTES    AND   CONSTITUTION  A  t.   PROVISIONS    IMPOSING   CONDITIONS    AND 

RESTRICTIONS  UPON  FOREIGN  CORPORATIONS    [See  Vol.   9] 

XIV.   APPLICATION  Or  STATUTORY  AND  CONSTITUTIONAL  RESTRICTIONS  AND 

regulations  [See  Vol.  9] 

XV.   NONCOMPLIANCE    BY    FOREIGN    CORPORATIONS    WITH    STATUTORY    OR    CONSTITU- 
TIONAL restrictions  [See  Vol.  9] 

XVI.   PROCEEDINGS  TO  EXCLUDE  FOREIGN   CORPORATIONS   FROM   THE   STATE 

[See  Vol.  9] 

XVII.  ACTIONS  BY  FOREIGN  CORPORATIONS  [See  Vol.  9] 

XVIII.   ACTIONS    AGAINST    FOREIGN    CORPORATIONS    [See    Vol.    9] 

XIX.   SERVICE  OF  PROCESS  ON  FOREIGN  CORPORATIONS   [See  Vol.  9] 

I.   DEFINITION  AND  NATURE  OP  FOREIGN  CORPORATIONS 

§  5692.  Definition  of  foreign  corporation.  A  corporation  created 
by  or  under  the  laws  of  a  particular  state  or  country  is  called,  with 
respect  to  that  state  or  country,  a  "domestic  corporation."  A  cor- 
poration which  owes  its  existence  to  the  laws  of  another  state,  govern- 
ment or  country  is  a  "foreign  corporation.' * x    This  distinction  is  not 

I  See  the  following  decisions:  v.    Massachusetts,    10    Wall.    566,    19 

United  8ttteg,     Liverpool  Ins.  Co.      L.  Ed.  1029,  aff'g  Oliver  v.  Liverpool 
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based  upon  any  difference  in  the  nature  of  corporations,  but  upou 
status  merely.9  In  some  jurisdictions  a  foreign  corporation  is  defined 
by  statute.3    The  statutes  defining  a  foreign  corporation  usually  do 


k  L.  Life  k  Fire  Ins.  Co.,  100  Mass. 
531. 

California.  Stabler  v.  El  Dora  Oil 
Co.,  27  Cal.  App.  516,  150  Pac.  643. 

Florida.  Taylor  v.  First  Nat.  Bank 
of  St.  Petersburg,  61  Fla.  460,  55  So. 
408;  Ulmer  v.  First  Nat.  Bank  of  St. 
Petersburg,  61  Fla.  460,  55  So.  405. 

Indiana.  Daly  v.  National  Life 
Ins.  Co.  of  United  States  of  America, 
64  Ind.  1. 

Michigan.  People  v.  Home  Life 
Assur.  Co.,  Ill  Mich.  405,  69  N.  W. 
653. 

New  York.  Cooke  v.  State  Nat. 
Bank,  52  N.  T.  96,  11  Am.  Bep.  667. 

Ohio.  Boley  v.  Ohio  Life  Insur- 
ance k  Trust  Co.,  12  Ohio  St.  139. 

Pennsylvania,  In  re  Grand  Lodge 
A.  O.  U.  W.,  110  Pa.  St.  613,  1  Atl. 
582;  Com.  v.  Texas  k  P.  R.  Co.,  98 
Pa.  St.  90;  Pembina  Consol.  Mining  k 
Milling  Co.  v.  Com.,  13  Wkly.  Notes 
Cas.  521. 

Washington.  Matson  v.  Eennecott 
Mines  Co.,  101  Wash.  12,  171  Pac. 
1040. 

See  §  83,  supra. 

"The  locality  of  the  forum  of  liti- 
gation" has  been  said  to  establish 
the  status  of  a  corporation  as  foreign 
or  domestic.  Clarke  v.  Union  Fire  Ins. 
Co.,  10  Ont.  Pr.  313. 

In  considering  whether  a  corpora* 
tion  was  subject  to  attachment  as  a 
foreign  corporation,  Munson,  C.  J.,  in 
Kittredge  v.  Fairbanks  Co.,  91  Vt. 
174,  99  Atl.  1016,  said:  "The  classi- 
fication of  a  corporation  as  domestic 
or  foreign  depends  upon  whether  it 
was  organized  under  the  laws  of  this 
state  or  of  another  state.  P.  S.  27. 
We  think  the  statement  that  the  de- 
fendant has  its  principal  office  in  the 
city  of  Boston  in  the  state  of  Massa- 
chusetts  prima   facie   establishes   its 


status  as  that  of  a  foreign  and  non- 
resident corporation." 

*  See  §  83,  supra. 

*  Thus  in  New  York  it  is  provided: 
"A  domestic  corporation  is  a  corpora- 
tion incorporated  by  or  under  the 
laws  of  the  state  or  colony  of  New 
York.  Every  corporation  which  is  not 
a  domestic  corporation  is  a  foreign 
corporation,  except  as  provided  by  the 
code  of  civil  procedure  for  the  pur- 
pose of  construing  such  code."  N.  Y. 
Gen.  Corp.  Law,  §  3,  fl  5. 

N.  Y.  Code  Civ.  Proc.  §  3343,  fl  18, 
reads:  "A  'domestic  corporation1  is 
a  corporation  ereated  by  or  under 
the  laws  of  the  state;  or  located  in 
the  state,  and  created  by  or  under 
the  laws  of  the  United  States,  or  by 
or  pursuant  to  the  laws  in  force  in 
the  colony  of  New  York  before  the 
19th  day  of  April,  in  the  year  1775. 
Every  other  corporation  is  a  foreign 
corporation."  See  McLanahan  v. 
Mott,  73  Hun  (N.  Y.)  131,  25  N.  Y. 
Supp.  892;  Market  Nat.  Bank  v.  Pa- 
cific Nat.  Bank,  64  How.  Pr.  (N.  Y.)  1. 

"The  term  'foreign  corporation1  as 
used  in  this  act  shall  mean  every  cor- 
poration, association  or  organization 
which  has  been  established,  organized 
or  chartered  under  laws  other  than 
those  of  the  commonwealth  for  pur- 
poses for  which  domestic  corporations 
may  be  organized  under  the  provi- 
sions of  section  seven."  Business 
Corp.  Law,  Mass.  1903,  e.  437,  §56; 
Acts  k  Resolves  Mass.  1906,  pp.  347, 
372.  See  Tulane  University  of 
Louisiana  v.  O'Connor,  192  Mass.  428, 
78  N.  E.  494. 

Under  a  statute  imposing  a  legacy 
tax  it  was  held  that  the  United  States 
government  was  not  a  domestic  cor- 
poration, but  a  foreign  corporation, 
and  was  liable  to  such  tax.    The  court 
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so  in  substantially  the  following  manner:  "The  term  'domestic  cor- 
poration' shall  mean  every  corporation  organized  under  the  laws  of 
this  state  and  the  term  'foreign  corporation'  shall  mean  every  other 
corporation."*  It  would  seem,  however,  with  reference  to  any  par- 
ticular state,  that  in  a  more  comprehensive  sense  all  corporations, 
including  corporations  created  by  the  government  of  the  United 
States,  not  created  directly  by  authority  of  such  state,  may  be  classed 
as  foreign,  in  contradistinction  to  those  of  exclusively  state  origin, 
but  whether  or  not  such  is  the  case  is  to  be  determined  from  the 


said:  "In  IT.  S.  v.  Maurice,  2  Brock. 
(U.  S.)  96,  Fed.  Caa.  No.  15,747, 
Chief  Justice  Marshall  says  *  *  *  : 
'The  United  States  is  a  government, 
and  consequently  a  body  politic  and 
corporate,  eapable  of  attaining  the  ob- 
jects for  which  it  was  ereated  by  the 
means  which  are  necessary  for  their 
attainment.  This  great  corporation 
was  ordained  and  established  by  the 
American  people,  and  endowed  by 
them  with  great  powers  for  impor- 
tant purposes.'  *  *  *  It  is  sug- 
gested that  the  United  States  is  to 
be  regarded  as  a  domestic  corporation, 
so  far  as  the  state  of  New  York  is 
concerned.  We  think  this  contention 
has  no  support  in  reason  or  author- 
ity. A  domestic  corporation  is  the 
creature  of  this  state,  created  by  its- 
legislature,  or  located  here  and 
created  by  or  under  the  laws  of  the 
United  States.  Code  Civ.  Proc.  §  3393, 
subd.  18.  The  United  States  is  a 
government  and  body  politic  and  cor- 
porate, ordained  and  established  by 
the  American  people  acting  through 
the  sovereignty  of  all  the  states. ' '  In 
re  Merriam's  Estate,  141  N.  Y.  479, 
36  N.  £.  505.  In  affirming  this  judg- 
ment the  United  States  Supreme 
Court  said:  "If  the  ruling  of  the 
Court  of  Appeals  of  New  York  in  this 
particular  ease  be  not  absolutely  bind- 
ing upon  us,  we  think  that,  having 
regard  to  the  purpose  of  the  law  to 
impose  a  tax  generally  upon  inher- 
itances,   the    legislature    intended    to 


allow  an  exemption  only  in  favor  of 
such  corporations  as  it  had  itself 
created,  and  which  might  reasonably 
be  supposed  to  be  the  special  objects 
of  its  solicitude  and  bounty.  In  ad- 
dition to  this,  however,  the  United 
States  are  not  one  of  the  class  of  cor- 
porations intended  by  law  to  be  ex- 
empt from  taxation.  •  •  •  yje 
think  it  was  not  intended  to  apply 
it  to  a  purely  political  or  govern- 
mental corporation  like  the  United 
States. "  United  States  v.  Perkins, 
163  U.  S.  625,  41  L.  Ed.  287.  The 
contention  that  the  United  States  was 
a  foreign  corporation  within  the 
meaning  of  the  New  York  laws  was 
adverted  to  but  not  passed  upon  in 
Bigby  v.  United  States,  188  U.  S.  400, 
47  L.  Ed.  519. 

"The  term  'foreign  corporation'  as 
used  in  this  act  shall  mean  every  cor- 
poration which  has  been  established, 
organized,  or  chartered  under  laws 
other  than  those  of  the  common- 
wealth." Laws  Pennsylvania  1911, 
p.  710,  §  1. 

"The  word  'domestic,'  when  ap- 
plied to  a  corporation,  company,  as- 
sociation or  copartnership,  shall  mean 
organized  under  the  laws  of  this 
state;  and  the  word  'foreign'  when  so 
applied,  shall  mean  organized  under 
the  laws  of  another  state,  govern- 
ment or  country."  Pub.  Stat.  Ver- 
mont 1906,  §27. 

*  See  generally  the  statutes  of  the 
various  states. 
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intent  of  the  legislature  as  evidenced  by  the  verbiage  and  apparent 
scope  of  the  statute.* 

A  corporation  created  by  the  laws  of  a  country  foreign  to  the 
United  States  is  termed  by  some  of  the  text-writers  and  courts  an 
"alien  corporation."6  It  is,  of  course,  a  resident  and  citizen  of  the 
country  by  the  laws  of  which  it  was  created.7 

§  5693.  Status  of  corporations  created  by  Congress — In  general. 
A  corporation  created  by  Congress  in  the  exercise  of  its  powers  as 
the  local  legislature  for  the  District  of  Columbia  or  a  territory  is  a 
citizen  and  resident  of  the  District  of  Columbia  or  the  territory,  as 
the  case  may  be,  and  is  a  foreign  corporation  with  respect  to  the 
states.1  This  is  not  true,  however,  of  a  corporation  created  by  Con- 
gress in  the  exercise  of  its  powers  as  the  legislature  for  the  United 


•  Com.  v.  Texas  &  P.  R.  Co.,  98 
Pa.  St.  90. 

6  National  Steamship  Co.  v.  Tug- 
man,  106  U.  S.  118,  27  L.  Ed.  87; 
Baumgarten  v.  Alliance  Assur.  Co., 
Ltd.,  of  London,  England,  153  Fed. 
301.  See  also  Terry  v.  Imperial  Fire 
Ins.  Co.,  3  Dill.  408,  Fed.  Cas.  No. 
13,838;  Barrowcliffe  v.  La  Caisse  Ge- 
nerate, 58  How.  Pr.  (N.  Y.)  131;  Jan- 
son  v.  Driefontein  Consol.  Mines, 
[1902]  A.  C.  484. 

1  Baumgarten  v.  Alliance  Assur. 
Co.,  Ltd.,  of  London,  England,  153 
Fed.  301;  Howard  v.  Gold  Reefs  of 
Georgia,  Ltd.,  102  Fed.  657;  Shattuck 
v.  North  British  &  Mercantile  Ins. 
Co.  of  London  &  Edinburgh,  58  Fed. 
609.    See  §390,  supra. 

•  Indiana.  State  v.  Briggs,  116  Ind. 
55,  18  N.  E.  395;  Daly  v.  National 
Life  Ins.  Co.  of  United  States  of 
America,  64  Ind.  1. 

Mississippi.  Williams  v.  Creswell, 
51  Miss.  817. 

North  Carolina.  Layden  v.  Endow- 
ment Rank  K.  P.  of  World,  128  N.  C. 
546,  39  S.  E.  47. 

Pennsylvania.  See  Com.  v.  Texas  & 
P.  R.  Co.,  98  Pa.  St.  90. 

Tennessee.  Hadley  v.  Freedman's 
Savings  &  Trust  Co.,  2  Tenn.  Ch.  122. 

As  to  the  citizenship  and  domicile 


of  corporations  created  by  Congress, 
see  generally  §401  et  seq.,  supra. 

For  power  of  Congress  to  create 
corporations,  see  §§  175,  176,  supra. 

For  creation  of  corporations  in  Dis- 
trict of  Columbia,  see  §  176,  supra. 
In  Layden  v.  Endowment  Rank  K.  P. 
of  World,  128  N.  C.  546,  39  S.  E.  47, 
the  Supreme  Court  of  North  Carolina, 
in  considering  the  status  of  a  corpora- 
tion incorporated  under  an  act  of  Con- 
gress primarily  to  do  business  in  the 
District  of  Columbia,  saidr  "We  are 
not  prepared  to  say  that  the  United 
States  are  on  a  level  in  all  respects 
with  the  states,  which  are  considered 
as  foreign  jurisdictions.  The  national 
government,  while  a  distinct  sover- 
eignty, is  not  a  foreign  state,  because 
it  is  composed  of  all  the  states,  and 
is  equally  at  home  in  all  of  them.  The 
line  of  demarcation  between  state  and 
federal  authority  does  not  depend 
upon  territorial  limits,  but  entirely 
upon  subject-matter  of  legislation  or 
judicial  construction  as  defined  by  the 
Constitution  of  the  United  States. 
This  doctrine  applies  to  the  federal 
government  only  in  its  relation  to  the 
states,  as  it  is  controlled  by  princi- 
ples essentially  different  when  deal- 
ing with  the  District  of  Columbia,  or 
other  territories  of  the  United  States. 
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States,  and  not  as  a  legislature  for  a  particular  territory  or  colonial 
possession.9  Such  a  corporation  is  not  regarded  as  a  foreign  corpora- 
tion, but  as  a  domestic  corporation,  in  any  state  or  territory  in  which 
it  may  do  business,  or  in  which  it  may  have  an  office.10  "The  gen- 
eral government,  in  its  relation  to  that  of  the  several  states,  cannot 
be  considered  a  foreign  government  in  the  ordinary  acceptation  of 
that  term.  Within  the  sphere  of  its  delegated  powers  its  authority 
extends  over  all  the  states  of  which  it  is  composed,  and  to  that  ex- 
tent it  may  be  said  to  be  identified  with  the  government  of  each. 
Hence  a  corporation  created  by  the  government  of  the  United  States 
to  do  business  generally  cannot  with  propriety  be  called  a  foreign 
corporation."11  Thus  it  was  held  that  a  railroad  company  created 
by  an  act  of  Congress  to  construct  and  operate  a  railroad  from  a 
point  in  Texas  to  a  point  in  California  was  not  a  foreign  corpora- 
tion in  Pennsylvania,  where  it  had  an  office  and  did  business,  within 
the  scope  of  the  revenue  laws  of  that  state,  which  referred  to  for- 
eign corporations  only,12  and  that  it  did  not  come  within  the  scope 

Congress  is  the  supreme  lawmaking  tion  is  a  corporation  created  by  or 
power  of  all  territories,  certainly  un- 
restrained by  any  local  authority,  and 
it  would  seem  but  indefinitely  so  even 
by  the  Federal  Constitution.  In  such 
cases  it  seems  to  us  that  Congress 
acts,  not  in  its  national  capacity,  but 
as  a  local  legislature;  and  its  acts, 
unless  otherwise  clearly  expressed,  are 
confined  in  their  binding  operation  to 
the  jurisdiction  for  which  they  were 
originally  intended.  We  therefore 
think  that  corporations  chartered  pri- 
marily to  do  business  in  the  District 
of  Columbia,  have  no  right,  beyond 
that  of  comity,  to  operate  in  any  of 
the  states,  unless  expressly  author- 
ized by  their  charters.  Thoy  there- 
fore stand  upon  the  same  footing  as 
corporations  of  other  states  so  far  as 
the  act  of  1899  is  concerned.  By 
that  act  the  right  of  comity  was  with- 
drawn from  them  in  common  with  all 
other  foreign  corporations,  and  they 
were  forbidden  to  exercise  their  pow- 
ers within  this  state,  unless  they  be- 
came domestic  corporations. ' ' 

By  N.  Y.  Code  Civ.  Proc.  §  3343,  it 
is  provided  that  a  domettic  corpora- 


under  the  laws  of  the  state;  or  lo- 
cated in  the  state,  and  created  by  or 
under  the  laws  of  the  United  States, 
etc. 

•  In  re  Cushing's  Estate,  40  N.  Y. 
Misc.  505,  82  N.  Y.  Supp.  795;  Com. 
v.  Texas  &  P.  R..  Co.,  98  Pa.  St.  90; 
Eby  v.  Northern  Pac.  R.  Co.,  13  Phila. 
(Pa.)  144;  Texas  &  P.  R.  Co.  v. 
Weatherby,  41  Tex.  Civ.  App.  409,  92 
S.  W.  58. 

10  Gould  v.  Texas  &  P.  R.  Co.,  176 
N.  Y.  App.  Div.  818,  163  N.  Y.  Supp. 
479;  Com.  v.  Texas  &  P.  R.  Co.,  98  Pa. 
St.  90;  Eby  v.  Northern  Pac.  R.  Co., 
13  Phila.  (Pa.)  144. 

11  Com.  v.  Texas  &  P.  R.  Co.,  98  Pa. 
8t.  90,  quoted  with  approval  in  Texas 
&  P.  Ry.  Co.  v.  Weatherby,  41  Tex. 
Civ.  App.  409,  92  S.  W.  58.  See  also 
Eby  v.  Northern  Pac.  R.  Co.,  13  Phila. 
(Pa.)  144. 

W  Com.  v.  Texas  &  P.  R.  Co.,  98  Pa. 
St.  90.  See  §401,  supra,  and  espe- 
cially note  14  on  page  866. 

Where  the  charter  of  a  railroad 
company  created  by  an  act  of  Con- 
gress  did   not   state   where  its  prin- 
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of  a  statute  which  provided  that  "foreign,  private,  or  public  cor- 
porations, not  incorporated  by  the  laws  of  this  state  and  doing  busi- 
ness within  this  state,  may  be  sued  in  any  court  within  this  state, 
having  jurisdiction  over  the  subject-matter  in  any  county  where 
such  corporation  may  have  an  agency,  or  representative,  or  in  which 
the  principal  office  of  such  company  may  be  situated." lI  Nor  is 
the  status  of  such  a  federal  corporation  as  a  domestic  corporation 
of  a  state  in  which  it  has  its  general  offices  altered  by  the  fact  that 
it  has  been  chartered  or  licensed  to  do  business  under  the  laws  of 
other  states  in  which  it  is  located,  in  addition  to  having  received  a 
federal  charter.1* 

Formerly  a  corporation  created  by  an  act  of  Congress  in  the  exer- 
cise of  its  powers  as  the  legislature  of  the  United  States  might  sue 
in  the  federal  courts,  or  remove  into  the  federal  courts  suits  brought 
against  it  in  the  state  courts,  on  the  ground  that  such  suits  arose 
under  the  laws  of  the  United  States.16  But  it  was  enacted  in  1915 
that  national  incorporation  of  a  railroad  corporation  shall  not  give 
jurisdiction  to  federal  courts.16 


cipal  office  should  be,  it  was  held  that 
the  domicile  of  the  corporation  was  in 
the  state  where  its  stockholders '  meet- 
ing and  directors '  meetings  were  held, 
where  also  was  the  office  of  the  presi- 
dent, first  yiee  president,  secretary 
and  treasurer  of  the  company,  and 
where  the  stock  certificate  books  and 
records  of  the  stockholders'  and  di- 
rectors' meetings  were  kept,  not- 
withstanding the  fact  that  the  gen- 
eral or  administrative  offices  of  the 
heads  of  departments  were  in  another 
state  through  which  its  line  of  rail- 
way ran  and  in  which  it  was  oper- 
ated. Interstate  Commerce  Commis- 
sion v.  Texas  ft  P.  By.  Co.,  57  Fed. 
948,  afF'g  52  Fed.  187.  See  also  Gould 
v.  Texas  ft  P.  R.  Co.,  176  N.  Y.  App. 
Div.  818,  163  N.  T.  Supp.  479. 

W  Texas  ft  P.  B.  Co.  v.  Weatherby, 
41  Tex.  Civ.  App.  409,  92  8.  W.  58. 
See  also  §§396,  397,  supra. 

14  Gould  v.  Texas  ft  P.  B.  Co.,  176 
N.  Y.  App.  Div.  818,  163  N.  Y.  Supp. 
479. 

li  Texas  ft  P.  B.  Co.  v.  Eastin,  214 
U.  S.  153,  53  L.  Ed.  946;  Texas  ft  P. 


By.   Co.   v.   Cody,   166   U.   S.   606,   41 
L.  Ed.   1132;   Knights  of  Pythias  v. 
Kalinski,  163  U.  S.  289,  41  L.  Ed.  163; 
Texas  &  P.  R.  Co.  v.  Cox,  145  U.  S. 
593,  36  L.  Ed.  829;  Pacific  Bailroad 
Bemoval  Cases,  115  U.  S.  1,  29  L.  Ed. 
319;  Wolff  &  Co.  v.  Choctaw,  O.  ft  G. 
B.  Co.,  133  Fed.  601;  Texas  ft  P.  Ry^ 
Co.  v.  Davis,  93  Tex.  378,  55  8.  V^ 
,562,  54  S.  W.  381;  Texas  ft  P.  By.  00[ 
v.  Weatherby,  41  Tex.  Civ.  App.  40»* 
92  8.  W.  58.    See  also  §  401  and  §  2961* 
supra. 

An  action  instituted  against  a  cor- 
poration created  by  an  act  of  Con- 
gress will  be  deemed  to  have  arisen 
under  the  laws  of  the  United  States* 
and  must  be  maintained,  if  at  all,  in 
the  federal  courts  of  the  d is t riot 
wherein  it  is  an  inhabitant,  irrespec- 
tive of  the  district  wherein  the  plain- 
tiff may  be  a  resident.  Wolff  ft  Oo>. 
v.  Choctaw,  O.  ft  G.  B.  Co.,  133  Fe«l- 
601. 

16  Act  of  Jan.  28,  1915,  c.  22,  §  5. 
provides  that  no  federal  court  "sh&H 
have    jurisdiction    upon    the    ground 
that  the  party  was  a  railroad  incor- 
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Where  it  is  sought  to  remove  a  case  into  a  federal  court,  such  court 
will  take  judicial  notice  of  the  fact  that  the  defendant  is  a  federal 
corporation,  although  the  plaintiff  merely  describes  it  by  its  name, 
without  more,  in  his  complaint,17  or  where,  by  some  mistake  or  other- 
wise, the  defendant  is  erroneously  stated  to  be  created  under  a  state 
law.  That  the  mode  of  creation  of  the  corporation  is  not  indicated 
by  the  plaintiff's  proceedings  is  not  material.11 

A  corporation  created  by  or  under  an  act  of  Congress  is  a  creature 
of  the  federal  government  and,  as  will  be  seen  elsewhere,10  is  not 
subject  to  control  by  the  state  legislatures,  except  in  so  far  as  Con- 
gress has  subjected  it  to  state  control.80 

§5691  — National  banks.  National  banking  associations,  for 
jurisdictional  purposes,  are  held  to  be  domestic  corporations  in  the 
states  in  which  they  are  located  and  to  be  foreign  corporations  in 
other  states.01  The  jurisdiction  of  suits  by  and  against  national 
banking  associations  is  fixed  by  the  federal  statutes  relating  to  such 
associations.00  Ordinary  actions  by  or  against  national  banks  were, 
by  the  federal  statutes  in  1882,  made  suable  in  state  courts ;  and  the 


porated  under  an  Aet  of  Congress." 
38  Stat.  L.  804. 

See  §2961,  supra,  where  actions  by 
and  against  national  corporations  are 
fully  considered. 

Neither  before  nor  since  the  Act  of 
1915  has  a  grant  to  a  federal  corpora- 
tion of  power  to  sue  or  be  sued  in  any 
court  been  regarded  as  conferring 
jurisdiction  on  courts,  but  only  as  giv- 
ing power  to  the  corporation.  Bank- 
ers Trust  Co.  v.  Texas  ft  P.  B.  Co., 
241  TJ.  8.  295,  60  L.  Ed.  1010,  citing 
Bank  of  United  States  v.  Deveaux,  5 
Cranch  (U.  S.)  61,  3  L.  Ed.  38,  and 
distinguishing  Osborn  v.  Bank  of 
United  States,  9  Wheat.  (U.  S.)  738, 
at  pp.  816,  818,  6  L.  Ed.  204. 

If  no  laws  of  the  United  States  are 
involved  other  than  those  collectively 
forming  a  federal  charter,  and  the  cor- 
poration is  a  railroad  created  by  Con- 
gress, no  federal  question  is  presented 
since  the  Act  of  1915  took  effect,  even 
though  its  charter  enables  it  to  sue 
and  be  sued  in  any  court  of  law  or 


equity  within  the  United  States. 
Bankers  Trust  Co.  v.  Texas  ft  P.  B. 
Co.,  241  U.  S.  295,  60  L.  Ed.  1010. 

17  Heff  elfinger  v.  Choctaw,  O.  ft  G. 
B.  Co.,  140  Fed.  75. 

it  Texas  ft  P.  B.  Co.  v.  Cody,  166 
U.  S.  606,  41  L.  Ed.  1132;  Heff  elfinger 
v.  Choctaw,  O.  ft  G.  B.  Co.,  140  Fed. 
75. 

19  See  |5753,  infra. 

*0  Farmers'  ft  Mechanics'  Nat. 
Bank  v.  Dearing,  91  U.  S.  29,  23  L. 
Ed.  196;  Union  Pac.  B.  Co.  v.  Penis- 
ton,  18  Wall.  (U.  S.)  5,  21  L.  Ed. 
787;  First  Nat.  Bank  of  Louisville 
v.  Commonwealth  of  Kentucky,  9 
Wall.  (U.  S.)  353,  19  L.  Ed.  701; 
State  v.  Curtis,  35  Conn.  374,  95  Am. 
Dec.  263. 

SI  See  §  402,  supra. 

WAct  of  Congress,  March  3,  1911, 
c.  2,  §24,  cl.  16,  Fed.  St.  Ann.  1912 
Supp.  Vol.  1,  p.  140. 

For  a  complete  history  of  the  fed- 
eral legislation  in  this  respect,  see 
§  402,  supra. 
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national  origin  of  the  bank  does  not  confer,  of  itself,  any  federal 
jurisdiction  or  exclude  the  state  jurisdiction.88  Other  grounds  of 
federal  jurisdiction  over  national  banks  as  parties  remained  un- 
changed.84 By  the  federal  statutes,  however  in  "all  cases  commenced 
by  the  United  States,  or  by  direction  of  any  officer  thereof,  and  cases 
for  winding  up  the  affairs  of  any  such  bank,  and  of  all  suits  brought 
by  any  banking  association  established  in  the  district  for  which  the 
court  is  held,  under  the  provisions  of  title  'National  Banks'  Revised 
Statutes,  to  enjoin  the  comptroller  of  the  currency,  or  any  receiver 
acting  under  his  direction,  as  provided  by  said  title,"  the  federal 
courts  still  have  jurisdiction.  The  same  section  and  paragraph  makes 
such  banks  "citizens  of  the  states  in  which  they  are  respectively  lo- 
cated."86 


§  5695.  Status  of  corporation  created  by  a  territory— In  general. 

A  corporation  created  by  or  under  an  act  of  the  legislature  of  a  ter- 
ritory of  the  United  States  is  a  corporation  of  such  territory,  and 
is  a  foreign  corporation  with  respect  to  the  states  and  also  with  re- 
spect to  other  territories.86  The  legislative  power  to  be  exercised  by 
the  territorial  lcgslature  is  tie  legislative  power  of  the  territory, 
not  that  of  the  United  States.  Both  states  and  territories,  in  a  cer- 
tain sense,  derive  their  existence  from  the  legislation  of  Congress, 
but  the  jurisdiction  and  authority  exercised,  either  by  a  state  or  ter- 
ritory, is  that  of  a  state  or  territory,  and  not  that  of  Congress.  The 
people  of  a  territory,  when  authorized  to  form  a  territorial  govern- 
ment, are  vested  with  a  qualified  sovereignty.  Congress  may  limit 
their  powers,  and  may  annul  their  enactments,  but,  subject  to  the^, 
limitations,  the  territory  is  a  government.    Its  laws,  unless  set  asic]^ 


*3  8ee  Act  of  Aug.  13,  1888,  c.  866 
(25  Stat.  L.  436),  which  is  to  be  read 
with  Judicial  Code,  §  24,  ^]  16.  See  also 
Act  of  Ju'.y  12,  1882,  c.  290,  §  4  (22 
Stat.  L.  163);  Whitmore  v.  Amoskeag 
Nat.  Bank,  134  U.  S.  527,  33  L.  Ed. 
1002;  Leather  Manufacturers  Bank  v. 
Cooper,  120  U.  S.  778,  30  L.  Ed.  816. 

State  courts  have  jurisdiction  over 
rational  banks  both  in  local  and  tran- 
sitory actions,  except  perhaps  actions 
purely  in  rem.  Fresno  Nat.  Bank  v. 
Superior  Court,  83  Cal.  491,  24  Pac. 
157.  This  exception  seems  unsound. 
If  it  is  purely  in  rem  the  jurisdiction 


of  the  persons  is  immaterial  after  the 
thing  is  seized. 

M  Petri  v.  Commercial  Nat.  Bank, 
142  U.  8.  644,  35  L.  Ed.  1144. 

*»8ee    U.    S.    Judicial    Code,    §24, 
1f  16.    See  also  §  402  and  §  2961,  supra.. 

W  Adams  Exp.  Co.  v.  Denver  &  R- 
G.  B.  Co.,  4  McCrary  77,  16  Fed.  712- 
See  Shulthis  v.  McDougal,  225  U.  &- 
561,  56  L.  Ed.  1205;  Kansas  Pac.  R- 
Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  112 
U.  S.  414,  28  L.  Ed.  794;  Rogers  v- 
Burldngton,  3  Wall.  (U.  S.)  654,  662, 
18  L.  Ed.  79,  and  §§177,  401,  supra. 
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by  Congress  or  the  courts,  are  laws  of  the  territory,  and  not  laws  of 
the  United  States  within  the  ordinary  meaning  of  those  terms.  Con- 
sequently it  is  held  that  a  corporation  created  by  or  under  an  act  of 
a  territorial  legislature  is  a  corporation  of  the  territory,  and  not  a 
national  or  federal  corporation,  and  therefore  cannot  sue  in  the  fed- 
eral court,  independently  of  its  citizenship  and  of  the  subject-mat- 
ter.*7 


§  5606.  —  Where  territory  subsequently  admitted.  When  a  terri- 
tory of  the  United  States  is  erected  into  a  state,  all  corporations  cre- 
ated by  the  territorial  legislature  become  corporations  of  the  state, 
and  citizens  and  residents  of  the  state  for  the  purpose  of  determin- 
ing the  jurisdiction  of  the  federal  courts.*3 


ST  Adams  Exp.  Co.  v.  Denver  &  B. 
G.  B.  Co.,  4  McCrary  77,  16  Fed.  712. 

Congress  has  the  power  to  alter, 
amend  or  repeal  laws  passed  by  a  ter- 
ritorial legislature,  including  laws 
creating  or  authorizing  the  formation 
of  corporations.  The  Supreme  Court 
of  Utah  said:  "Territorial  govern- 
ments occupy  towards  Congress  some- 
thing of  the  same  relations  as  mu- 
nicipalities— such  as  city  governments 
— fill  towards  the  state  legislatures. 
A  state  legislature  can  repeal  the 
charter  of  a  municipal  government, 
and  the  ordinances  passed  by  it;  so 
Congress  can  repeal  the  organic  act 
of  a  territory,  and  all  territorial 
enactments,  in  pursuance  of  the  or- 
ganic act.  Congress  is  the  sovereign 
power  to  legislate  for  the  territories, 
and  all  charters  from  territorial  legis- 
latures must  be  held  to  have  been  ac- 
cepted with  the  knowledge  that  Con- 
gress possessed  the  authority  to 
change  or  repeal  the  law  creating 
them."  United  States  v.  Church  of 
Jesus  Christ  of  Latter  Day  Saints,  5 
Utah  361,  aff'd  Late  Corporation  of 
Church  of  Jesus  Christ  v.  United 
States,  136  U.  S.  3,  34  L.  Ed.  478.  See 
§  177,  supra.  See  also  Rogers  v.  Bur- 
lington, 3  Wall.  (U.  S.)  654,  IS  L.  Ed. 
79;  Vincennes  University  v.  Indiana, 


14  How.  (U.  S.)  268,  14  L.  Ed.  416; 
Colorado  Springs  Co.  v.  American  Pub. 
Co.,  97  Fed.  843;  Wells,  Fargo  &  Co. 
v.  Northern  Pac.  By.  Co.,  23  Fed.  469; 
Agua  Fria  Copper  Co.  v.  Bashford- 
Burmi8ter  Co.,  4  Ariz.  203,  35  Pac. 
983;  Cowell  v.  Colorado  Springs  Co., 
3  Colo.  82;  Douglas  v.  Bank  of  Mis- 
souri, 1  Mo.  24;  Biddick  v.  Amelin,  1 
Mo.  5;  Williams  v.  Bank  of  Michi- 
gan, 7  Wend.  (N.  Y.)  539. 

M  See  §  177,  supra,  and  the  cases 
there  cited. 

Mr.  Justice  Field  said:  "The  ad- 
mission of  Kansas  as  a  state  into  the 
Union,  and  the  consequent  change  of 
the  form  of  government,  in  no  respect 
affected  the  essential  character  of  the 
corporations  (created  by  the  terri- 
torial legislature),  or  their  powers  or 
rights.  They  must,  after  that  change, 
be  considered  as  corporations  of  the 
state,  as  much  so  as  if  they  had  de- 
rived their  existence  from  its  legisla- 
tion. As  its  corporations  they  are  to 
be  treated  so  far  as  may  be  necessary 
to  enforce  contracts  or  rights  of  prop- 
erty by  or  against  them,  as  citizens, 
within  the  clause  of  the  Constitution 
declaring  tho  extent  of  the  judicial 
power  of  the  United  States."  Kan- 
sas Pac.  B.  Co.  v.  Atchison,  T.  &  S. 
F.  B.  Co.,  112  U.  S.  414,  28  L.  Ed.  794, 
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§  5687.  Effect  of  division  of  creating  state.  It  is  held  that  a  cor- 
poration created  by  the  state  of  Virginia  before  the  state  of  West 
Virginia  was  formed  from  the  state  of  Virginia  continued  to  be  a 
Virginia  corporation  until  it  complied  with  the  act  of  West  Virginia 
which  provided  that  certain  corporations  engaged  in  business  in  that 
part  of  Virginia  which  became  West  Virginia  might  become  corpora- 
tions of  West  Virginia  by  performing  certain  acts.89 


§  5698.  Cession  of  territory  in  which  corporation  is  domiciled  to 
another  state.  When  a  portion  of  one  state  is  ceded  to  another  state, 
a  corporation  which  has  been  created  by  the  former  state  to  engage 
in  business  in  such  portion  of  the  state,  still  continues  to  be  a  cor- 


quoted  with  approval  in  Shulthia  v. 
McDougal,  285  U.  S.  561,  56  L.  Ed. 
1205. 

A  corporation  which  was  orig- 
inally incorporated  in  Indian  Terri- 
tory under  the  Arkansas  statutes, 
which  were  put  in  force  therein  by  an 
act  of  Congress,  was  held  to  be  a  cor- 
poration of  the  state  of  Oklahoma, 
and  not  a  federal  corporation,  after 
that  state  was  admitted  into  the 
Union,  and  to  be  regarded  as  a  citi- 
zen of  that  state  for  jurisdictional 
purposes.  Shulthis  v.  McDougal,  225 
U.  S.  561,  56  L.  Ed.  1205.  Justice 
Van  Devanter  said:  "The  corpora- 
tion laws  of  Arkansas  were  put  in 
force  in  the  Indian  Territory  by  the 
Act  of  February  18,  1901,  *  *  * 
which  was  but  one  of  a  series  of  acts 
of  that  character.  Congress  was  then 
contemplating  the  early  inclusion  of 
that  territory  in  a  new  state,  and  the 
purpose  of  those  acts  was  to  provide, 
for  the  time  being,  a  body  of  laws 
adapted  for  the  needs  of  the  locality 
and  its  people  in  respect  of  matters 
of  local  or  domestic  concern.  There 
being  no  local  legislature,  Congress 
alone  could  act.  Plainly,  its  action 
was  intended  to  be  merely  provision- 
al, and  not  to  encroach  upon  the 
powers  which  rightfully  would  belong 
to  the  prospective  state.     The  situa- 


tion, therefore,  is  practically  the  same 
as  it  would  be  had  the  corporation 
laws  of  Arkansas  been  adopted  and 
put  in  force  by  a  local  or  territorial 
legislature/1 

*»  Kanawha  Goal  Co.  v.  Kanawha 
&  O.  Coal  Co.,  7  Blatchf.  391,  Fed. 
Cas.  No.  7,606.  See  also  Farmers' 
Bank  of  Virginia  v.  Qettinger,  4  W. 
Va.  305,  in  which  case  it  appeared 
that  a  banking  corporation  chartered 
by  the  state  of  Virginia  and  having 
its  central  establishment  located  in 
that  state  established  branch  banks 
in  various  parts  of  the  state.  These 
branches  were  practically  independ- 
ent, each  having  its  officers  and  di- 
rectory, its  capital  stock,  banking 
house  and  business,  organized  and 
conducted  under  its  charter,  with 
charter  rights  and  privileges.  One 
of  the  branches  was  located  in  that 
part  of  Virginia  which  was  created 
the  state  of  West  Virginia.  The  Con- 
stitution of  West  Virginia  provided 
that  such  parts  of  the  laws  of  Vir- 
ginia as  were  not  repugnant  to  the 
Constitution  of  West  Virginia  should 
be  and  continue  the  laws  of  the  latter 
state  until  altered  or  repealed.  It 
was  held  that  upon  the  creation  of 
the  Btate  of  West  Virginia  the  branch 
located  therein  became  a  domestic  eor- 
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poration  of  the  former  state,  and  a  foreign  corporation  in  the  state 
to  which  such  territory  is  ceded.80 

§  5699.  Status  of  corporations  created  during  Civil  War  by  seced- 
ing states.  During  the  war  between  the  states  of  the  United  States, 
commonly  known  as  the  " Civil  War,"  corporations  were  created  by 
the  legislatures  of  certain  of  the  states  which  had  seceded  from  the 
Union,  and  a  question  arose  as  to  the  status  of  such  corporations.  It 
was  held  by  the  Supreme  Court  of  the  United  States  that  all  the 
enactments  of  the  legislatures  of  such  states  during  such  war,  which 
were  not  hostile  to  the  Union  or  to  the  authority  of  the  United  States, 
and  which  were  not  in  conflict  with  the  Constitution  of  the  United 
States,  or  of  the  Mates,  had  the  same  validity  as  if  they  had  been 
enactments  of  the  legislature  of  a  state  which  had  not  seceded  from 
the  Union,  and  that  enactments  by  which  certain  corporations  were 
created,  were  valid  when  they  had  no  relation  to  anything  else  than 
the  domestic  concerns  of  the  state,  and  were  mere  ordinary  legislation, 
such  as  might  have  been,  had  there  been  no  war  or  no  attempted 
secession,  and  that,  therefore,  such  corporations  were  lawfully  incor- 
porated, and  were  corporations  of  the  state  by  which  they  were 
created.81 

§  5700.  Corporations  under  the  laws  of  different  states.  As  will  be 
seen  elsewhere,88  corporations  having  the  same  name  and  powers,  and 
under  the  management  of  the  same  directors  and  officers,  may  be 
created  by  or  under  the  laws  of  several  states.  In  such  a  case,  how- 
ever, there  is,  in  contemplation  of  law,  not  a  single  corporation  exist- 
ing under  the  laws  of  all  the  states,  but  a  separate  and  distinct  cor- 
poration in  each  state;  for  no  state  can  create  a  corporation  in  an- 
other state,  or  join  with  another  state  in  creating  a  corporation.  For 
jurisdictional  purposes,  there  are  separate  corporations,  each  of  which 
is  a  citizen  and  resident  of  the  state  of  its  creation.88    Such  a  cor- 


poration of  that  state  and  could  not 
be  sued  as  a  foreign  corporation 
therein. 

50  Myers  v.  Manhattan  Bank,  20 
Ohio  283. 

51  United  States  v.  Insurance  Com- 
panies, 22  Wall.  (U.  S.)  99,  22  L.  Ed. 
816.  See  also  §  169,  supra,  and  Im- 
porting &  Exporting  Co.  v.  Locke,  50 
Ala.  332. 

See,  for  status  of  corporations  or- 


ganized for  purposes  hostile  to  the 
Union,  North  Carolina  Endowment 
Fund  v.  Satchwell,  71  N.  C.  Ill;  Chi- 
cora  Exporting  &  Importing  Co.  of 
South  Carolina  v.  Crews,  6  8.  C.  243. 
See  also  §  169,  supra. 

8*  See  §§174,  390,  supra,  and 
§§5707-5717,  infra. 

88  See  §§  174,  390,  supra,  and 
§§  5707-5717,  infra. 

There  is  authority  for  the  statement 
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poration  is  to  be  treated  in  any  particular  one  of  the  states  as  a  do- 
mestic corporation  to  the  extent  of  its  existence  and  action  under  the 
government  of  that  state,  and  as  a  foreign  corporation  as  regards  the 
other  sources  of  its  existence.84  As  will  be  seen  in  another  chapter,  a 
state  may  incorporate  an  association  existing  as  a  corporation  under 
the  laws  of  another  state,  so  as  to  make  it  also  a  domestic  corporation.86 
The  laws  of  a  state  may  provide  that  foreign  corporations  doing  busi- 
ness in  the  state  shall  be  deemed  domestic  corporations,  upon  complying 
with  certain  conditions,  for  certain  purposes.86 

In  some  jurisdictions  it  is  expressly  provided  by  statute  that  foreign 
corporations,  or  a  certain  class  of  foreign  corporations,  desiring  to  do 
business  in  the  state,  shall  become  domestic  corporations  by  filing  with 
the  secretary  of  state  copies  of  their  charters  and  bylaws,  duly  authen- 
ticated, and  that,  when  such  a  corporation  has  complied  with  the  stat- 
ute, it  shall  immediately  become  a  corporation  of  the  state,  and  shall 
enjoy  all  the  privileges,  and  be  subject  to  the  liability,  of  state  corpora- 
tions, as  if  it  had  been  originally  created  under  the  laws  of  the  state. 
Under  such  a  statute  a  corporation  which  has  complied  therewith  by 
filing  a  copy  of  its  charter  and  by-laws  becomes,  ipso  facto,  in  form  at 
least,  a  domestic  corporation,  and  not  a  mere  licensee  to  do  business 
in  the  state,  its  citizenship,  however,  remaining  in  the  state  of  its 
origin,  certainly  as  far  as  concerns  federal  jurisdiction  on  the  ground 
of  diversity  of  citizenship.87  But  a  statute  granting  privileges  to  a 
foreign  corporation  does  not  necessarily  have  this  effect  of  domestica- 


that  several  states  may  unite  in 
creating  the  same  corporation  or  in 
combining  several  pre-existing  cor- 
porations into  one.  Copeland  v.  Mem- 
phis ft  C.  R.  Co.,  3  Woods  651,  Fed. 
Gas.  No.  3,209.  The  unsoundness  of 
this  view  has  been  shown  in  a  pre- 
vious portion  of  this  work.  See  §  390, 
supra. 

M  State  v.  Northern  Gent.  By.  Co., 
18  Md.  193. 

M  See  §§174,  390,  supra,  §§5707- 
5717,  infra. 

36  Southern  R.  Go.  v.  Allison,  190 
U.  S.  326,  47  L.  Ed.  1078;  Beach  v. 
Southern  B.  Co.,  131  N.  C.  399,  42 
S.  E.  856;  Allison  v.  Southern  B.  Co., 
129  N.  C.  336,  40  S.  E.  91,  rev'd  190 
U.  S.  326,  47  L.  Ed.  1078;  Debnam  v. 
Southern  Bell  Telephone  ft  Telegraph 


Co.,  126  N.  C.  831,  65  L.  B.  A.  915,  36 
8.  E.  269.    See  §  174,  supra. 

87  Southern  B.  Co.  v.  Allison,  190 
U.  S.  326,  47  L.  Ed.  1078,  rev  'g  Alli- 
son v.  Southern  B.  Co.,  129  N.  C.  336, 
40  S.  E.  91.  Construing  the  same  stat- 
ute, see  Beach  v.  Southern  B.  Co., 
131  N.  C.  399,  42  S.  E.  856;  Debnam 
v.  Southern  Bell  Telephone  ft  Tele- 
graph Co.,  126  N.  C.  831,  65  L.  B.  A. 
915,  36  S.  E.  269.  See  also  Mutual 
Reserve  Fund  Life  Ass'n  of  New 
York  v.  Thompson,  125  N.  O.  435,  34 
S.  E.  537. 

As  to  the  citizenship  of  corpora- 
tions which  are  doing  business  in  a 
state  other  than  that  of  their  incor- 
poration, see  §  390,  supra,  and  §  5705, 
infra. 
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tion.  It  may  be  a  mere  license,  and  not  an  act  of  incorporation ;  and 
whether  it  is  the  one  or  the  other  depends  upon  the  intention  of  the 
legislature,  to  be  gathered  from  a  construction  of  the  whole  act.  A 
statute  which  merely  recognizes  a  corporation  created  by  the  laws  of 
another  state,  and  authorizes  it  to  hold  property  and  do  business 
within  the  state,  does  not  make  it  a  domestic  corporation.88 

A  foreign  corporation  is  not  domesticated  by  the  appointment  of 
an  agent  to  accept  service  of  process  in  the  state,88  nor  by  the  accept- 
ance of  a  grant  of  a  privilege  from  another  state.40 


88  United  States.  Louisville,  N.  A. 
ft  C.  B.  Co.  v.  Louisville  Trust  Co., 
174  U.  S.  552,  43  L.  Ed.  1081;  Goodlett 
v.  Louisville  ft  N.  R.  Co.,  122  U.  S. 
391,  30  L.  Ed.  1230;  Clark  v.  Barnard, 
108  TJ.  S.  436,  27  L.  Ed.  780;  Balti- 
more ft  O.  B.  Co.  v.  Harris,  12  Wall. 
65,  20  L.  Ed.  354;  Alabama  ft  G.  Mfg. 
Co.  v.  Biverdale  Cotton  Mills,  127 
Fed.  497;  Seattle  Gas  ft  Electric  Co. 
v.  Citizens  Light  ft  Power  Co.,  123 
Fed.  588;  Goodloe  v.  Tennessee  Coal, 
Iron  ft  Railroad  Co.,  117  Fed.  348; 
Bust  v.  United  Waterworks  Co.,  70 
Fed.  129;  Chicago,  M.  ft  St.  P.  By. 
Co.  v.  Becker,  32  Fed.  849;  Wilkin- 
son v.  Delaware,  L.  ft  W.  B.  Co.,  22 
Fed.  353;  Moore  v.  Chicago,  St.  P.,  M. 
ft  O.  By.  Co.,  21  Fed.  817;  Antelope 
Co.  v.  Chicago,  B.  ft  Q.  B.  Co.,  16. Fed. 
295;  Southern  ft  A.  Tel.  Co.  v.  New 
Orleans,  M.  ft  T.  B.  Co.,  Fed.  Cas. 
No.  13,185;  Copeland  v.  Memphis  ft 
C.  B.  Co.,  3  Woods  651,  Fed.  Cas. 
No.  3,209. 

Colorado.  Cook  v.  Hager,  3  Colo. 
S86. 

Indiana.  Aspinwall  v.  Ohio  ft  M.  B. 
Co.,  20  Ind.  492,  83  Am.  Dec.  329. 

Missouri.  Fielder  v.  Jessup,  24  Mo. 
App.  91. 

New  Jersey.  State  v.  Delaware,  L. 
ft  W.  B.  Co.,  30  N.  J.  L.  473. 

New  York.  In  re  Prime,  64  Hun 
50,  aff'd  136  N.  Y.  347,  18  L.  B.  A. 
713,  18  N.  Y.  Supp.  603;  Robinson  v. 
International  Life  Assur.  Soc.  of 
London,  52  Barb.  450,  aff'd  42  N.  Y. 
54,  1  Am.  Bep.  400. 


Ohio.  Baltimore  ft  O.  B.  Co.  v. 
Cary,  28  Ohio  St.  208. 

Washington.  Daniel  v.  Gold  Hill 
Min.  Co.,  28  Wash.  411,  68  Pac.  884. 

West  Virginia.  Savage  v.  People's 
Building,  Loan  ft  Savings  Ass'n,  45 
W.  Va.  275,  31  S.  E.  991. 

Compare,  however,  where  statutes 
were  construed  as  acts  of  incorpora- 
tion and  not  mere  licenses: 

United  States.  Graham  v.  Boston, 
H.  ft  E.  B.  Co.,  118  U.  S.  161,  30  L. 
Ed.  196;  Western  ft  A.  B.  Co.  v.  Bob- 
erson,  61  Fed.  592;  Stout  v.  Sioux 
City  ft  P.  B.  Co.,  8  Fed.  794;  Uphoff 
v.  Chicago,  St.  L.  ft  N.  O.  B.  Co.,  5 
Fed.  545;  Blackburn  v.  Selma,  M.  ft 
M.  B.  Co.,  2  Flip.  525,  Fed.  Cas.  No. 
1,467;  Copeland  v.  Memphis  ft  C.  B. 
Co.,  3  Woods  651,  Fed.  Cas.  No.  3,209. 

Alabama.  Grangers'  Life  ft  Health 
Ins.  Co.  v.  Kamper,  73  Ala.  325. 

Georgia.  Angier  v.  East  Tennes- 
see, V.  ft  G.  B.  B.,  74  Ga.  634. 

Illinois.  Quincy  Railroad  Bridge 
Co.  v.  Adams  County,  88  111.  615; 
Bachmann  v.  Supreme  Lodge  Knights 
ft  Ladies  of  Honor,  44  111.  App.  188. 

Nebraska.  State  v.  Chicago,  B.  ft 
Q.  B.  Co.,  25  Neb.  156,  2  L.  B.  A.  564, 
41  N.  W.  125. 

New  York.  People  v.  Lake  Shore 
ft  M.  S.  B.  Co.,  11  Hun  1. 

••  Tennis  Bros.  Co.  v.  Wetzel  ft  T. 
By.  Co.,  140  Fed.  193;  State  v.  Na- 
tional Ace.  Society,  103  Wis.  208,  79 
N.  W.  220. 

40  Lander  v.  Burke,  65  Ohio  St. 
532,  63  N.  E.  69. 
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In  holding  that  a  corporation  chartered  by  two  states  had  no  legal 
existence  in  either  state,  except  by  the  law  of  that  state,  Chief  Justice 
Taney  said:  "It  is  true,  that  a  corporation  by  the  name  and  style  of 
the  plaintiffs  appears  to  have  been  chartered  by  the  states  of  Indiana 
and  Ohio,  clothed  with  the  same  capacities  and  powers,  and  intended 
to  accomplish  the  same  objects,  and  it  is  spoken  of  in  the  laws  of  the 
states  as  one  corporate  body,  exercising  the  same  powers  and  fulfilling 
the  same  duties  in  both  states.  Yet  it  has  no  legal  existence  in  either 
state,  except  by  the  law  of  the  state.  And  neither  state  could  confer 
on  it  a  corporate  existence  in  the  other,  nor  add  to  or  diminish  the 
powers  to  be  there  exercised.  It  may,  indeed,  be  composed  of  and 
represent,  under  the  corporate  name,  the  same  natural  persons.  But 
the  legal  entity  or  person,  which  exists  by  force  of  law,  can  have  no 
existence  beyond  the  limits  of  the  state  or  sovereignty  which  brings  it 
into  life  and  endues  it  with  its  faculties  and  powers."41    This  prin- 


This  question,  and  the  distinction 
between  a  license  and  an  act  of  in- 
corporation, are  considered  at  length 
elsewhere  in  this  work.  See  §174, 
supra,  §§5707-5717,  infra. 

41  Ohio  &  M.  B.  Co.  v.  Wheeler,  1 
Black  (U.  8.)  286,  17  L.  Ed.  130, 
quoted  with  approval  in  Chicago  & 
N.  W.  R.  Co.  v.  Whitton's  Adm'r,  13 
Wall.  (U.  S.)  270,  20  L.  Ed.  571,  and 
Missouri  Pac.  By.  Co.  v.  Meeh,  09  Fed. 
753,  30  L.  B.  A.  250,  and  in  other 
cases,  federal  and  state,  where  the 
doctrine  enunciated  in  Ohio  &  M.  B. 
Co.  v.  Wheeler,  supra,  has  been  ap- 
proved and  followed.  See  also  Nash- 
ua &  L.  B.  Corporation  v.  Boston  & 
L.  B.  Corporation,  136  U.  8.  356,  34 
L.  Ed.  363;  Pennsylvania  B.  Co.  v. 
St.  Louis,  A.  &  T.  H.  B.  Co.,  118  U.  S. 
290,  30  L.  Ed.  83;  Muller  v.  Dows,  94 
U.  S.  444,  24  L.  Ed.  207;  Fitzgerald  v. 
Missouri  Pac.  By.  Co.,  45  Fed.  812; 
Racine  &  M.  B.  Co.  v.  Farmers'  Loan 
&  Trust  Co.,  49  111.  331,  95  Am.  Dec 
595;  Chicago  &  N.  W.  By.  Co.  v.  Au- 
ditor General,  53  Mich.  79,  18  N.  W. 
586. 

In  Missouri  Pac.  By.  Co.  v.  Meeh, 
69  Fed.  753,  30  L.  B.  A.  250,  Thayer, 
J.,  said:   "It  muBt  be  regarded  as  set- 


tled beyond  doubt  or  controversy  that 
two  states  of  this  Union  cannot  by 
their  joint  action  create  a  corpora- 
tion which  will  be  regarded  as  a  single 
corporate  entity  and,  for  jurisdic- 
tional purposes,  a  citizen  of  each 
state  which  joined  in  creating  it.  One 
state  may  create  a  corporation  of  a 
given  name,  and  the  legislature  of  an 
adjoining  state  may  declare  that  the 
same  legal  entity  shall  be  or  become  a 
corporation  of  that  state  as  well,  and 
be  entitled  to  exercise  within  its  bor- 
ders, by  the  same  board  of  directors 
and  officers,  all  of  its  corporate  func- 
tions. Nevertheless,  the  result  of 
such  legislation  is  not  to  create  a 
single  corporation,  but  two  corpora- 
tions of  the  same  name  having  a  dif- 
ferent paternity." 

Similarity  or  even  identity  of  names 
does  not  make  identity  of  corpora- 
tions formed  under  different  sover- 
eignties. Even  if  there  was  identity 
of  stockholders  the  corporations  would 
be  distinct.  Knott  v.  Fisher  Vehicle 
Woodstock  &  Lumber  Co.  (Mo.  App.), 
190  S.  W.  378,  citing  Bichmond  &  I. 
Const.  Co.  v.  Bichmond,  N.,  I.  &  B. 
B.  Co.,  68  Fed.  105,  34  L.  B.  A.  625. 
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ciple  also  applies  when  the  legislatures  of  two  or  more  states  under- 
take to  consolidate  corporations  created  by  them  respectively,  as  rail- 
road companies  or  bridge  companies.  The  result  is  several  distinct 
corporations,  for,  as  was  said  in  an  Illinois  case,  the  legislatures  of 
two  states  "have  no  power  to  unite  in  passing  any  legislative  act.  It 
is  impossible,  in  the  very  nature  of  their  organizations,  that  they  can 
do  so.  They  cannot  so  fuse  themselves  into  a  single  sovereignty,  and  as 
such  create  a  body  politic  which  shall  be  a  corporation  of  two  states 
without  being  a  corporation  of  each  state  or  of  either  state."4*  In  a 
well  considered  case,  it  is  said  by  Cooley,  J. :  "It  is  impossible  to  con- 
ceive of  one  joint  act,  performed  simultaneously  by  two  sovereign 
states,  which  shall  bring  a  single  corporation  into  being,  except  it  be  by 
compact  or  treaty.  There  may  be  separate  consent  given  for  the  con- 
solidation of  corporations  separately  created ;  but  when  they  unite  they 
severally  bring  to  the  new  entity  the  powers  and  privileges  already  pos- 
sessed, and  the  consolidated  company  simply  exercises  in  each  juris- 
diction the  powers  the  corporation  there  chartered  possessed,  and  suc- 
ceeds there  to  its  privileges."*8  This  latter  phase  is,  however,  one 
which  must  be  considered  in  connection  with  the  general  principles 
governing  the  consolidation  of  corporations,  which  is  fully  treated  in 
a  preceding  chapter.*4 

§  5701.  Whether  association  under  foreign  laws  a  foreign  corpora- 
tion. Where  a  question  arises  in  one  state  or  country  as  to  whether 
an  association  of  persons  under  the  laws  of  another  state  or  country 
is  a  corporation  or  merely  an  unincorporated  association,  the  question 
depends  upon  the  nature  of  the  association  and  the  powers  and  facul- 
ties conferred  upon  it.  If  these  are  such  as  to  make  it  a  corporation, 
it  will  be  held  to  be  a  corporation,  even  though  the  foreign  statutes 
under  which  it  was  created  or  authorized  may  expressly  declare  46  that 


ttQuincy  Bailroad  Bridge  Co.  v. 
Adams  County,  88  111.  615. 

48  Chicago  &  N.  W.  By.  Co.  v.  Au- 
ditor General,  53  Mich.  79,  18  N.  W. 
586. 

44  As  to  consolidation  and  merger, 
see  Chap.  60,  supra.  The  consolida- 
tion of  corporations  of  different 
states,  and  the  various  questions  aris- 
ing therefrom,  are  also  considered  to 
some  extent  in  §§174,  390,  supra. 

For  domestication  of  foreign  cor- 
poration, see  §§5707-5717,  infra. 


46  Liverpool  Ins.  Co.  v.  Massachu- 
setts, 10  Wall.  (U.  S.)  566,  19  L.  Ed. 
1029,  aff'g  Oliver  v.  Liverpool  &  L. 
Life  k  Fire  Ins.  Co.,  100  Mass.y  531; 
Edgeworth  v.  Wood,  58  N.  J.  L.  463, 
33  Atl.  940;  Tidewater  Pipe  Co.  v. 
State  Board  of  Assessors,  57  N.  J.  L. 
516,  27  L.  B.  A.  684,  31  Atl.  220.  Com- 
pare Edwards  v.  Warren  Linoline  & 
Gasoline  Works,  168  Mass.  564.  38  L. 
B.  A.  791,  47  N.  E.  502;  Taft  ▼. 
Warde,  111  Mass.  518,  106  Mass.  518: 
State  v.   Adams  Exp.   Co.,  66  Minn. 
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it  shall  not  be  deemed  a  corporation.    Whatever  may  be  the  effect  of  a 


271,  38  L.  R.  A.  225,  68  N.  W.  1085. 
See  §§17,  20,  supra. 

In  the  state  of  Pennsylvania,  what 
is  known  there  as  a  "  partnership  as- 
sociation" is  recognized  as  a  body 
distinct  from  a  corporation.  Sheble 
v.  Strong,  128  Pa.  St.  315,  18  Atl. 
397;  Eliot  v.  Himrod,  108  Pa.  St.  569. 
Such  an  association  is  not  regarded 
as  a  corporation  in  some  of  the 
states,  as,  for  example,  in  Massachu- 
setts. Edwards  v.  Warren  Linoline  & 
Gasoline  Works,  168  Mass.  564,  38  L. 
R.  A.  791,  47  N.  E.  502.  On  the  other 
hand,  other  states  regard  such  an 
association  as  a  corporation,  insisting 
that  the  essential  attributes  of  the 
•body  are  those  of  a  corporate  entity 
and  that,  therefore,  it  is  a  corpora- 
tion, as  the  true  test  is  not  so  much 
what  the  legislature  intended  to  do 
as  what  the  legislature  really  has 
done,  and  that  a  legislature  actually 
can  create  a  corporation  although  not 
intending  to  do  so.  Edgeworth  v. 
Wood,  58  N.  J.  L.  463,  33  Atl.  940; 
Tidewater  Pipe  Co.  v.  State  Board  of 
Assessors,  57  N.  J.  L.  516,  27  L.  B.  A. 
684,  31  Atl.  220.  See  also  Liverpool 
Ins.  Co.  v.  Massachusetts,  10  Wall. 
(U.  S.)  506,  19  L.  Ed.  1029,  aff'g  100 
Mass.  531.  See  also  Chap.  66,  infra, 
as  to  Massachusetts  Trusts. 

Upon  a  motion  to  vacate  and  set 
aside  the  service  of  summons  upon 
the  defendant,  upon  the  ground  that 
the  defendant  was  a  limited  partner- 
ship organized  under  the  laws  of 
Pennsylvania,  and  that  the  summons 
was  improperly  served  upon  a  per- 
son designated  in  an  application  filed 
as  a  corporation  in  the  office  of  the 
secretary  of  state  for  a'  certificate  to 
do  business  in  the  state  as  a  person 
to  receive  service  of  process  and  that 
such  person  was  not  a  member  of 
such  limited  partnership,  in  Wolski 
v.    Booth    &    Flinn,    Ltd.,    93    N.    Y. 


Misc.  651,  157  N.  Y.  Supp.  294, 
Young,  J.,  in  denying  the  motion, 
said:  "It  may  be  that  proof  of 
the  law  of  Pennsylvania  would  estab- 
lish that  these  limited  partnerships 
are  in  substance  and  effect  corpora- 
tions under  the  law  of  Pennsylvania, 
and  would  be  held  by  the  courts  of 
this  state  to  be  foreign  corporations 
within  the  meaning  of  section  16  of 
the  General  Corporation  Law.  Fur- 
thermore, in  the  absence  of  proof  of 
the  law  of  Pennsylvania  establishing 
conclusively  that  they  are  not  cor- 
porations, the  fact  of  the  application 
(whether  compulsory  or  otherwise  is 
of  no  importance)  for  a  certificate  to 
do  business  in  this  state  and  the 
granting  of  such  certificate  would 
seem  to  be  presumptive  evidence  that 
this  defendant,  notwithstanding  its 
designation  in  the  complaint  as  a  lim- 
ited partnership,  is  a  foreign  corpora- 
tion. But  it  seems  to  me  that  there  is 
a  broader  ground  upon  which  this 
service  may  be  upheld.  The  defend- 
ant made  and  filed  its  application  for 
a  certificate  to  do  business  in  this 
state,  complying  with  the  provisions 
of  section  16  of  the  General  Corpora- 
tion Law  relating  to  such  applica- 
tions by  foreign  corporations,  calling 
itself  a  corporation  and  making  the 
designation  of  a  person  to  receive 
service  of  process  in  compliance  with 
such  law.  Whether  this  application 
was  made  under  compulsion  by  the 
Public  Service  Commission,  or  wheth- 
er the  designation  of  the  defendant 
as  a  'corporation9  was  or  was  not 
inadvertent,  does  not  seem  to  me  to 
be  important  upon  the  question  now 
under  consideration.  The  fact  re- 
mains that  it  placed  on  file  in  the 
office  prescribed  by  law  for  that  pur- 
pose a  paper  by  which  it  designated 
a  person  to  receive  service  in  the 
same  manner  as  if  it  had  been  a  for- 
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legislative  declaration  in  the  domestic  jurisdiction,46  it  is  certain  that 
such  a  declaration  cannot  prevent  the  courts  of  a  foreign  jurisdiction 
from  inquiring  into  the  actual  character  of  the  association  whenever 
that  may  come  in  issue.47  And,  in  spite  of  a  declaration  of  the  legis- 
lature of  the  state  of  creation,  such  courts  may  regard  an  association 
as  possessing  so  many  of  the  characteristics  of  a  corporation  that  it 
may  be  treated  as  such.  Where  the  question  arises,  then,  as  to  asso- 
ciations existing  under  foreign  laws,  the  essential  test  to  apply  is  the 
nature  of  the  organization  itself  as  evidenced  in  the  powers  and 
attributes  bestowed  upon  it.48  In  the  leading  case,  which  was  decided 
by  the  Supreme  Court  of  the  United  States,  it  appeared  that  the 
English  Parliament  in  creating  an  association  had  declared  expressly 
that  it  should  not  be  regarded  as  a  corporation,  yet  that  court,  after 
inquiring  into  the  actual  character  of  the  association,  held  it  to  be  a 
corporation,  and  liable  as  such  to  pay  a  certain  tax  imposed  upon 
foreign  insurance  corporations,  the  declaration  of  Parliament,  how- 
ever conclusive  so  far  as  English  courts  were  concerned,  not  being  in 
any  way  binding  upon  other  jurisdictions.48 


eign  corporation.  It  cannot,  there- 
fore, now  be  heard  to  say  that  it  is 
not  such  corporation,  or  that  the  des- 
ignation of  Caldicott  to  receive  serv- 
ice was  a  nullity. " 
48  See  §§  17-20,  supra. 

47  Liverpool  Ins.  Co.  v.  Massachu- 
setts, 10  Wall.  (U.  S.)  566,  19  L.  Ed. 
1029,  aff'g  Oliver  v.  Liverpool  &  L. 
Life  &  Fire  Ins.  Co.,  100  Mass.  531. 

48  Liverpool  Ins.  Go.  v.  Massachu- 
setts, 10  Wall.  (U.  S.)  566,  19  L.  Ed. 
1029,  aff'g  Oliver  v.  Liverpool  &  L. 
Life  &  Fire  Ins.  Co.,  100  Mass.  531; 
Edgeworth  v.  Wood,  58  N.  J.  L.  463, 
33  Atl.  940;  Tide  Water  Pipe  Co.  v. 
State  Board  of  Assessors,  57  N.  J.  L. 
516,  27  L.  R.  A.  684,  31  Atl.  220.  Com- 
pare Edwards  v.  Warren  Linoldne  & 
Gasoline  Works,  168  Mass.  564,  38  L. 
R.  A.  791,  47  N.  E.  502;  Taft  v. 
Warde,  111  Mass.  518,  106  Mass.  518; 
State  v.  Adams  Exp.  Co.,  66  Minn. 
271,  38  L.  R.  A.  225,  68  N.  W.  1085. 

40  Liverpool  Ins.  Co.  v.  Massachu- 
setts, 10  Wall.  (U.  S.)  566,  19  L.  Ed. 
1029.  Mr.  Justice  Miller,  speaking 
for  the  court,  said:    "It  will  be  seen 


*  *  *  that  it  possesses  many,  if 
not  all,  the  attributes  generally 
found  in  corporations  for  pecuniary 
profit  which  are  deemed  essential  to 
their  corporate  character.  1.  It  has  a 
distinctive  and  artificial  name  by 
which  it  can  make  contracts.  2.  It 
has  a  statutory  provision  by  which 
it  can  sue  and  be  sued  in  the  name 
of  one  of  its  officers  as  the  repre- 
sentative of  the  whole  body,  which  is 
bound  by  the  judgment  rendered  in 
such  suit.  3.  It  has  provision  for 
perpetual  succession  by  the  transfer 
and  transmission  of  the  shares  of  its 
capital  stock,  whereby  new  members 
are  introduced  in  place  of  those  who 
die  or  sell  out.  4.  Its  existence  as 
an  entity  apart  from  the  sharehold- 
ers is  recognized  by  the  act  of  Par- 
liament which  enables  it  to  sue  its 
shareholders   and   be   sued   by   them. 

*  *  *  It  is  also  urged  that  the 
several  acts  of  Parliament  *  *  * 
expressly  declare  that  they  shall  not 
be  held  to  constitute  the  body  a  cor- 
poration. But  whatever  may  be  the 
effect  of  such  declaration  in  the  courts 
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Where  the  statutes  of  a  state  authorizing  the  creation  of  joint  stock 
companies  do  not  confer  upon  them  any  of  the  rights,  privileges  or 


of  that  country,  it  cannot  alter  the 
essential  nature  of  a  corporation  or 
prevent  the  courts  of  another  juris- 
diction from  inquiring  into  its  true 
character,  whenever  that  may  come  in 
issue.  It  appears  to  have  been  the 
policy  of  the  English  law  to  attach 
certain  consequences  to  incorporated 
bodies,  which  rendered  it  desirable 
that  such  associations  as  these  should 
not  become  technically  corporations. 
Among  these,  it  would  seem  from  the 
provisions  of  these  acts,  is  the  exemp- 
tion from  individual  liability  of  the 
shareholder  for  the  contracts  of  the 
corporation.  Such  local  policy  can 
have  no  place  here  in  determining 
whether  an  association  whose  powers 
are  ascertained  and  its  privileges  con- 
ferred by  law,  is  an  incorporated 
'body.  The  question  before  us  is, 
whether  an  association,  such  as  the 
one  we  are  considering,  in  attempt- 
ing to  carry  on  its  business  in  a  man- 
ner which  requires  corporate  powers 
under  legislative  sanction  can  claim, 
in  a  jurisdiction  foreign  to  the  one 
which  gave  those  powers,  that  it  is 
only  a  partnership  of  individuals. 
We  have  no  hesitation  in  holding 
that,  as  the  law  of  corporations  is 
understood  in  this  country,  the  asso- 
ciation is  a  corporation    *     *     *." 

In  Edwards  v.  Warren  Linoline  & 
Gasoline  Works,  168  Mass.  564,  38  L. 
B.  A.  791,  47  N.  E.  502,  the  Supreme 
Judicial  Court  of  Massachusetts  held 
that  a  Pennsylvania  "  partnership  as- 
sociation" is  not  to  be  regarded  as  a 
corporation  in  the  state  of  Massachu- 
setts, but  the  court  used  the  following 
language:  "If  the  question  pre- 
sented were  an  open  one  in  this  com- 
monwealth, it  might  well  be  held  that 
such  an  association  could  be  con- 
sidered to  have  so  many  of  the  char- 
acteristics  of   a   corporation   that   it 


might  be  treated  as  one." 

It  is  held  in  Ohio  that  a  joint  stock 
company,  organized  under  the  laws 
of  another  state,  and  having  substan- 
tially the  character  and  power  of  a 
corporation,  anay  be  served  with  sum- 
mons in  Ohio  in  the  same  manner  a . 
corporations  are  served.  Adams  Exp. 
Co.  v.  State,  55  Ohio  St.  69,  44  N.  E. 
506;  State  v.  United  States  Exp.  Co., 
1  Ohio  N.  P.  259. 

In  Adams  Exp.  Co.  v.  State,  55  Ohio 
St.  69,  44  N.  E.  506,  it  was  said: 
' '  The  express  company,  having  all  the 
attributes  and  powers  of  a  corpora- 
tion, is  none  the  less  a  corporation 
because  its  stockholders  are  individ- 
ually liable  for  its  debts;  and  having 
such  attributes  and  powers,  and  being 
treated  and  regarded  in  the  state  of 
New  York,  where  it  was  organized, 
as  being  substantially  a  corporation, 
it  should  be  so  held  here.  *  *  * 
Such  joint  stock  companies  are  nearer 
in  character  to  corporations  than  to 
co-partnerships,  and  as  we  have  no 
statute  prescribing  the  manner  of 
service  on  such  companies,  they  can- 
not be  heard  to  complain,  while  do- 
ing business  in  this  state,  because  in 
actions  against  them  they  are  treated 
as  corporations."  See  Lockwood  v. 
Town  of  Weston,  61  Conn.  211,  23  Atl. 
9;  Hibbs  v.  Brown,  190  N.  Y.  167,  82 
N.  E.  1108. 

Furthermore,  it  has  been  held  that 
a  foreign  business  corporation  doing 
business  in  New  York  will  be  pre- 
sumed to  be  a  stock  corporation, 
if  under  the  laws  of  that  state  it 
could  not  have  been  organized  to  do 
the  business  in  which  the  corporation 
in  question  was  engaged  under  the 
Membership  Corporations  Law. 
Woodridge  Heights  Const.  Co.  v.  Gip- 
pert,  92  N.  Y,  Misc.  204,  155  N.  Y. 
Supp.  363, 
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immunities  of  corporations,  except  that  they  provide  that  suits  against 
such  corporations  shall  be  brought  against  the  treasurer  or  president, 
but  after  judgment  against  the  company  and  the  return  of  execution 
unsatisfied,  the  members  of  the  company  may  be  sued  individually, 
it  is  held  that  the  association  is  not  a  corporation,  but  a  partnership, 
and  that  suit  may  be  brought,  in  the  first  instance,  against  the  mem- 
bers of  the  company  as  partners.50 

The  federal  courts  regard  corporations  as  citizens  under  Article  III, 
sec.  2,  of  the  Constitution  of  the  United  States,  conferring  jurisdiction 
upon  the  federal  courts  over  controversies  between  citizens  of  different 
states.51  They  refuse,  however,  to  regard  joint  stock  companies  as 
citizens  for  purposes  of  federal  jurisdiction.58  Thus  where  the  bill 
alleged  that  plaintiff  express  company  was  a  joint  stock  company  duly 
organized  and  existing  under  the  laws  of  the  state  of  New  York  and  a 
citizen  of  that  state,  and  that  the  defendant  was  a  citizen  of  the  state 
of  Missouri,  the  federal  court  directed  that  the  suit  be  dismissed  for 
want  of  jurisdiction,  saying:  "The  averment  that  the  complainant 
is  a  joint  stock  company  is  not  equivalent  to  a  statement  that  it  is  a 
corporation.,,M  It  is  held  that  a  joint  stock  company  or  other  organ- 
ization similar  to  a  partnership,  whether  limited  or  general,  may  be, 
for  the  purposes  of  taxation,  within  a  legislative  act  taxing  "corpora- 
tions" eo  nomine,  and  yet  not  within  the  designation  of  the  term 
"citizen/'  as  used  in  the  Constitution  of  the  United  States  defining 
the  limited  judicial  powers  of  the  federal  government.54 


50  Boston  &  A.  R.  Co.  v.  Pearson, 
128  Mass.  445;  Gott  v.  Dinsmore,  111 
Mass.  45;  Bodwell  v.  Eastman,  106 
Mass.  525;  Taft  v.  Warde,  106  Mass. 
518. 

61  See  §§  17,  390,  supra,  and  §  5705, 
infra. 

58  Thomas  v.  Ohio  State  University, 
195  U.  S.  207,  49  L.  Ed.  160;  Great 
Southern  Fire  Proof  Hotel  Co.  v. 
Jones,  177  TJ.  8.  449,  44  L.  Ed.  842; 
Chapman  v.  Barney,  129  U.  S.  677,  32 
L.  Ed.  800;  Rountree  v.  Adams  Exp. 
Co.,  165  Fed.  152;  Gregg  v.  Sanford, 
65  Fed.  151. 

The  ease  of  Andrews  Bros.  Co.  v. 
Youngstown  Coke  Co.,  86  Fed.  585, 
must  be  regarded  as  overruled  by  the 
later  authorities.    See  Great  Southern 


Fire  Proof  Hotel  Co.  v.  Jones,  177  U. 
S.  449,  44  L.  Ed.  84  <. 

58  Rountree  v.  Adams  Exp.  Co.,  165 
Fed.  152. 

54  Imperial  Refining  Co.  v.  Wyman, 
38  Fed.  574,  3  L.  R.  A.  503,  distin- 
guishing Liverpool  &  L.  Life  &  Fire 
Ins.  Co.  v.  Oliver,  10  Wall.  (U.  S.)  566, 
19  L.  Ed.  1029,  and  holding  that  a 
limited  partnership  formed  under  the 
laws  of  Pennsylvania  (Brightley's  Di- 
gest of  Purdon's  Laws  of  Pennsylva- 
nia for  1873-1878,  p.  1891)  was  not  a 
corporation  and  entitled  to  sue  as 
an  artificial  citizen  of  the  state  by 
which  it  was  created,  within  the  pur- 
view of  the  federal  laws  regulating 
jurisdiction   over    corporations. 
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§5702.  National  character  of  corporations.  The  sovereignty  by 
which  a  corporation  was  created,  or  under  whose  laws  it  was  organized, 
determines  its  national  character,  and  the  fact  that  some  of  its  incor- 
porators were  residents  and  citizens  of  a  foreign  nation  does  not  change 
this  role.65  Thus  a  corporation  created  in  the  Philippine  Islands  under 
the  laws  of  Spain  was  not  a  foreign  corporation  in  the  Philippine 
Islands,  merely  because  some  of  its  incorporators  were  foreigners.56 

§  5703.  Ownership  of  corporate  stock  not  controlling  feature.   The 

laws  under  which  a  corporation  is  organized  or  by  virtue  of  which  it  is 
created,  and  not  the  ownership  of  the  capital  stock,  determine,  as  a 
rule,  whether  it  is  a  domestic  or  foreign  corporation.57  Consequently 
it  is  held  that  the  fact  that  the  majority  of  the  stock  of  a  corporation 
is  held  by  nonresidents  does  not  render  the  corporation  other  than 
domestic  for  ordinary  purposes.55  On  the  other  hand,  in  an  English 
decision  it  was  held  that  a  domestic  corporation  may  be  regarded  as 


56  Philippine  Sugar  Estates  De- 
velopment Co.  v.  United  States,  39 
U.  S.  Court  of  Claims  226.  See  also 
Hastings  v.  Anacortes  Packing  Co., 
29  Wash.  224,  69  Pac.   776. 

66  Philippine  Sugar  Estates  De- 
velopment Co.  v.  United  States,  39 
U.  S.  Court  of  Claims  225.  See  also 
Hastings  v.  Anacortes  Packing  Co., 
29  Wash.  224,  69  Pac.  776. 

67  Philippine  Sugar  Estates  De- 
velopment Co.  v.  United  States,  39 
U.  S.  Court  of  Claims  225;  Hastings 
v.  Anacortes  Packing  Co.,  29  Wash. 
224,  69  Pac.  776;  State  v.  Hudson 
Land  Co.,  19  Wash.  85,  40  L.  B.  A. 
430,  52  Pac.  574;  Janaon  v.  Driefon- 
tein  Consol.  Mines,  [1902]  A.  C.  484; 
Continental  Tyre  &  Rubber  Co.,  Ltd. 
v.  Daimler  Co.,  Ltd.,  [1915]  1  K.  B. 
893,  rev'd  [1916]  2  A.  C.  307;  Beg. 
v.  Arnaud,  16  L.  J.  Q.  B.  (N.  S.)  50. 
See  §  387,  supra.  See  also  Princeton 
Min.  Co.  v.  First  Nat.  Bank  of  Butte, 
7  Mont.  530,  19  Pac.  210;  Fritz 
Schulz,  Jr.,  Co.  v.  Baimes  &  Co., 
99  N.  Y.  Misc.  626,  164  N.  Y.  Supp. 
454. 

68  Philippine  Sugar  Estates  De- 
velopment Co.  v.  United  States,  39 


U.  S.  Court  of  Claims  225;  Hastings 
v.  Anacortes  Packing  Co.,  29  Wash. 
224,  69  Pac.  776;  State  v.  Hudson 
Land  Co.,  19  Wash.  85,  40  L.  B.  A.  430, 
52  Pac.  574. 

In  England,  a  British  corporation 
was  held  to  be  a  British  subject,  with- 
in the  meaning  of  a  statute  permit- 
ting the  registry  of  vessels  when 
owned  wholly  by  a  British  subject, 
and  it  was  held  that  it  made  no  dif- 
ference that  some  of  the  stockholders 
(or  even  all)  were  foreigners.  Beg.  ▼• 
Arnaud,  16  L.  J.  Q.  B.  (N.  S.)  50. 
Iiord  Denham  said:  "The  individual 
members  of  the  corporation,  no  doubt, 
are  interested  in  one  sense  in  the 
property  of  the  corporation,  as  they 
may  derive  individual  benefit  from 
its  increase,  or  loss  from  its  destruc- 
tion; but  in  no  legal  sense  are  the  in- 
dividual members  the  owners. " 

On  the  same  principle,  the  fact 
that  members  of  a  domestic  corpora- 
tion are  aliens,  and  that  aliens  cannot 
hold  land,  will  not  prevent  the  cor- 
poration from  acquiring  and  holding 
land.  Princeton  Min.  Co.  v.  Butte 
First  Nat.  Bank,  7  Mont.  530,  19  Pac. 
210. 
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an  alien  enemy  where  all  of  its  directors  and  all  of  its  shareholders 
except  one  are  alien  enemies.69    In  a  New  York  case  a  contrary  view 


••  Daimler  Co.  v.  Continental  Tyre 
&  Bobber  Co.,  [1916]  2  A.  C.  307, 
rev'g  [1915]  1K.B.  893.  In  holding 
that  such  a  company  was  prohibited 
by  the  Trading  with  the  Enemy  Act 
of  Sept.  9,  1914,  from  enforcing  pay- 
ment of  a  debt  during  the  war  with 
Germany,  Lord  Parker  of  Wadding- 
ton  summarized  the  law  as  follows: 
"(1)  A  company  incorporated  in  the 
United  Kingdom  is  a  legal  entity,  a 
ereation  of  law  with  the  status  and 
capacity  which  the  law  confers.  It  is 
not  a  natural  person  with  mind  or 
conscience.  To  use  the  language  of 
Buckley,  L.  J.,  'it  can  be  neither 
loyal  nor  disloyal.  It  can  be  neither 
friend  nor  enemy.'  (2)  Such  a  com- 
pany can  only  act  through  agents 
properly  authorized,  and  so  long  as  it 
is  carrying  on  business  in  this  coun- 
try through  agents  so  authorized  and 
residing  in  this  or  a  friendly  country 
it  is  prima  facie  to  be  regarded  as  a 
friend,  and  all  His  Majesty's  lieges 
may  deal  with  it  as  such.  (3)  Such 
a  eompany  may,  however,  assume  an 
enemy  character.  This  will  be  the 
ease  if  its  agents  or  the  persons  in  de 
facto  control  of  its  affairs,  whether 
authorized  or  not,  are  resident  in  any 
enemy  country,  or,  wherever  resident, 
are  adhering  to  the  enemy  or  taking 
instructions  from  or  acting  under  the 
control  of  enemies.  A  person  know- 
ingly dealing  with  the  company  in 
such  a  case  is  trading  with  the  enemy. 
(4)  The  character  of  individual  share- 
holders cannot  of  itself  affect  the 
character  of  the  company.  This  is  ad- 
mittedly so  in  times  of  peace,  during 
whkh  every  shareholder  is  at  liberty 
to  exercise  and  enjoy  such  rights  as 
are  by  law  incident  to  his  status  as 
shareholder.  It  would  be  anomalous 
if  it  were  not  so  also  in  a  time  of  war, 
during  which  all  such  rights  and  priv- 


ileges are  in  abeyance.  The  enemy 
character  of  individual  shareholders 
and  their  conduct  may,  however,  be 
very  material  on  the  question  whether 
the  company's  agents,  or  the  persons 
in  de  facto  control  of  its  affairs,  are 
in  fact  adhering  to,  taking  instruc- 
tions from,  or  acting  under  the  con- 
trol of  enemies.  This  materiality  will 
vary  with  the  number  of  sharehold- 
ers who  are  enemies  and  the  value  of 
their  holdings.  The  fact,  if  it  be  the 
fact,  that  after  eliminating  the  enemy 
shareholders  the  number  of  sharehold- 
ers remaining  is  insufficient  for  the 
purpose  of  holding  meetings  of  the 
company  of  appointing  directors  or 
other  officers  may  well  raise  a  pre- 
sumption  in  this  respect.  For  ex- 
ample, in  the  present  case,  even  if 
the  secretary  had  been  fully  author- 
ized to  manage  the  affairs  of  the  com- 
pany and  to  institute  legal  proceed- 
ings on  its  behalf,  the  fact  that  he 
held  one  share  only  out  of  25,000 
shares,  and  was  the  only  shareholder 
who  was  not  an  enemy,  might  well 
throw  on  the  company  the  onus  of 
proving  that  he  was  not  acting  under 
the  control  of,  taking  his  instructions 
from,  or  adhering  to  the  King's 
enemies  in  such  manner  as  to  impose 
an  enemy  character  on  the  company 
itself.  It  is  an  a  fortiori  case  when 
the  secretary  is  without  authority  and 
necessarily  depends  for  the  validity 
of  all  he  does  on  the  subsequent  rati- 
fication of  enemy  shareholders.  The 
circumstances  of  the  present  case 
were,  therefore,  such  as  to  require 
close  investigation  and  preclude  the 
propriety  of  giving  leave  to  sign  judg- 
ment under  Order  xiv.,  r.  1.  (5)  In 
a  similar  way  a  company  registered  in 
the  United  Kingdom,  but  carrying  on 
business  in  a  neutral  country  through 
agents  properly  authorized  and  resi- 
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was  taken  and,  basing  its  holding  on  the  lack  of  identity  between  the 
stockholders  and  the  corporate  entity,  the  court  held  that  a  corpora- 
tion which  had  been  created  under  the  laws  of  New  Jersey  was  a 
citizen  of  that  state  and  entitled  to  the  privileges  and  immunities  of  a 
citizen  of  that  state,  notwithstanding  its  practical  control  and  owner- 
ship was  in  the  hands  of  persons  who  had  become  alien  enemies 
after  the  corporation  was  created.*0 

The  fact  that  the  stock  of  the  corporation  organized  under  the  laws 
of  another  state  or  country  is  owned  by  citizens  of  the  domestic  state 
or  country,  does  not  render  such  corporation  a  domestic  corporation.61 
Nor  does  the  fact  that  subjects  of  a  neutral  power  are  legal  owners  of 
some,  and  equitable  owners  of  the  rest,  of  the  stock  of  the  corporation 
which  owns  a  vessel  exempt  the  vessel  from  capture  and  condemnation, 
where  the  corporation  was  incorporated  under  the  laws  of  an  enemy 
country.** 

Where  the  statutes  of  a  state  do  not  require  the  incorporators  of  a 
domestic  corporation  to  be  citizens  of  the  st^ate  or  of  the  United  States, 
and  are  silent  as  to  the  effect  of  the  ownership  of  its  capital  stock  by 
nonresidents,  but  provide  that  a  corporation,  the  majority  of  whose 
stock  is  held  by  aliens,  shall  not  own  land  in  the  state,  and  that  the  cor- 
porate powers  shall  be  exercised  by  a  board  of  trustees,  one  of  whom 
shall  be  a  resident  of  the  state  and  a  majority  of  whom  shall  be  citizens 
of  such  state,  a  corporation  organized  under  the  laws  of  such  state  is 
not  an  alien,  merely  because  a  majority  of  its  stock  is  owned  by  aliens, 
for  any  other  purpose  than  the  ownership  of  lands,  and  for  all  other 
purposes  is  a  domestic  corporation  and  has  all  the  rights  and  privi- 
leges which  the  law  accords  to  domestic  corporations  generally,  and  as 


dent  here  or  in  the  neutral  country, 
is  prima  facie  to  be  regarded  as  a 
friend,  Jmt  may,  through  its  agents 
or  persons  in  de  facto  control  of  its 
affairs,  assume  an  enemy  character. 
(6)  A  company  registered  in  the 
United  Kingdom  but  carrying  on  busi- 
ness in  an  enemy  country  is  to  be 
regarded  as  an  enemy." 

» Fritz  Schulz,  Jr.,  Go.  v.  Baimes 
&  Co.,  99  N.  Y.  Misc.  626,  164  N.  Y. 
Supp.  454. 

61  Janson  v.  Drief  ontein  Consol. 
Mines,  [1902]  A.  C.  484,  71  L.  J.  K. 
B,  857. 

6SThe  Pedro,  175  U.  S.  354,  44  L. 


Ed.  195,  aff'g  in  part  the  decree  in 
The  Buena  Ventura,  .87  Fed.  927.  In 
the  opinion  in  the  lower  court  it  was 
said:  "It  has  been  repeatedly  de- 
clared that  the  property  of  a  house 
of  trade  established  in  an  enemy's 
country  is  liable  to  condemnation  as 
prize,  whatever  may  be  the  domicile, 
of  the  partners,  and  this  principle  will 
apply  with  much  greater  force  to  the 
property  of  a  corporation  duly  in- 
corporated and  acting  under  the  laws 
of  an  enemy's  country,  regardless  of 
the  domicile  of  the  individual  stock- 
holders, or  any  equitable  interest 
neutrals  might  have  in  the  stock." 
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such  may  lawfully  procure  a  license  to  fish  in  the  waters  of  the  state.68 

A  corporation  is  regarded  as  having  a  legal  residence  in  the  state  of 

its  creation,  although  it  may  do  no  business  within  such  state  and  all 

of  its  officers,  agents  and  stockholders  may  reside  without  its  borders.64 

§  5704.  A  foreign  corporation  as  a  "person"  within  the  meaning 
of  a  statute.  A  corporation,  as  has  been  stated  elsewhere,66  since  it 
is  an  artificial  person  in  contemplation  of  law,  is  to  be  regarded  as  a 
person,  within  the  meaning  of  a  statute  conferring  a  right  or  imposing 
a  duty  or  liability  upon  any  "person"  generally,  without  referring  to 
corporations  particularly,  if  it  is  within  the  reason  and  purpose  of 
the  statute.66  And  this  is  true  of  foreign  corporations  as  well  as 
domestic.67  Thus  it  has  been  held  that  a  foreign  corporation  is  a  per- 
son, within  a  statute  giving  mechanics '  or  other  liens  to  * '  any  person ' ' 
under  certain  circumstances.66  And  a  foreign  corporation  is  a  person, 
within  statutes  relating  to  actions  and  other  judicial  proceedings,69  or 
statutes  providing  that  the  statutes  of  limitations70  shall  not  run 


68 Hastings  v.  Anacortes  Packing 
Co.,  29  Wash.  224,  69  Pac.  776;  State 
v.  Hudson  Land  Co.,  19  Wash.  85,  40 
L.  B;  A.  430,  52  Pac.  574.  See  also 
Princeton  Min.  Co.  v.  First  Nat.  Bank 
of  Bntte,  7  Mont.  530,  19  Pac.  210. 

64McKendrick  v.  Western  Zinc 
Min.  Co.,  165  Cal.  24,  130  Pac.  865. 
See  also  Aspinwall  v.  Ohio  &  M.  B. 
Co.,  20  Ind.  492,  83  Am.  Dec.  239; 
Wright  v.  Bundy,  11  Ind.  398;  Chafee 
v.  Fourth  Nat.  Bank,  71  Me.  514,  36 
Am.  Bep.  345;  Ireland  v.  Globe  Mill- 
ing &  Beduction  Co.,  19  B.  I.  180,  32 
Atl.  921,  61  Am.  St.  Bep.  756,  29  L. 
B.  A.  429. 

**  See  §  54,  supra.  See  also 
§§  5755,  5758,  infra. 

66  See  §54,  supra,  §§5755,  5758, 
infra. 

67  Alabama,  Eslava  v.  Ames  Plow 
Co.,  47  Ala.  384. 

Kentucky.  Pineville  Public  Graded 
Schools  v.  Bell  County  Coke  &  Im- 
provement Co.,  96  Ky.  08,  27  S.  W. 
862. 

Nebraska.  Chapman  v.  Brewer,  43 
Neb.  890,  47  Am.  St.  Bep.  779,  62  N. 
W.  320. 

New  York.    Olcott  y.  Tioga  B.  Co., 


20  N.  Y.  210,  75  Am.  Dec.  393,  rev'g 
26  Barb.  147,  and  overruling  Faulkner 
v.  Delaware  &  B.  Canal  Co.,  1  Denio 
441;  British  Commercial  Life  Ins.  Co. 
v.  Commissioners  of  Taxes  &  Assess- 
ments, 31  N.  Y.  32;  Scharmann  & 
Sons  v.  De  Palo,  66  App.  Div.  29,  72 
N.  Y.  Supp.  1008;  Thompson  v.  Tioga 
B.  Co.,  36  Barb.  79. 

Vermont.  Hall  v.  Vermont  &  M.  B. 
Co.,  28  Vt.  401. 

Wisconsin.  Larson  v.  Aultman  & 
Taylor  Co.,  86  Wis.  281,  39  Am.  St. 
Bep.  893,  56  N.  W.  915. 

66  Chapman  v.  Brewer,  43  Neb.  890, 
47  Am.  St.  Bep.  779,  62  N.  W.  320. 

69  Eslava  v.  Ames  Plow  Co.,  47  Ala. 
384.  See  also  Scharmann  &  Sons  v. 
De  Palo,  66  N.  Y.  App.  Div.  29,  72 
N.  Y.  Supp.  1008,  and  §§54,  2928, 
supra. 

70  North  Missouri  B.  Co.  v.  Akers, 
4  Kan.  453,  96  Am.  Dec.  183;  Olcott 
v.  Tioga  B.  Co.,  20  N.  Y.  210,  rev'g 
26  Barb.  (N.  Y.)  147,  75  Am.  Dec.  393, 
and  overruling  Faulkner  v.  Delaware 
&  B.  Canal  Co.,  1  Denio  (N.  Y.)  441; 
Thompson  v.  Tioga  B.  Co.,  36  Barb. 
(N.  Y.)  79;  Hall  v.  Vermont  &  M.  B. 
Co.,  28  Vt.  401;  Larson  v.  Aultman  & 
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against  "persons"  absent  from  the  state,  or  statutes  which  relate  to 
taxation.71 

§5705.  Status  of  foreign  corporation  as  citizen,  resident  or  in- 
habitant. In  general,  a  corporation  is  regarded  as  a  "resident," 
" inhabitant,"  or  "citizen"  within  the  purview  of  these  term$  as  used 
in  constitutional  or  statutory  provisions,  whenever  this  becomes  neces- 
sary in  order  to  give  full  effect  to  the  purpose  or  spirit  of  the  constitu- 
tion or  statute.  The  tendency  is  to  regard  corporations,  as  far  as  their 
inherent  nature  will  permit,  as  standing  on  the  same  footing  as  ordi- 
nary individuals.  Consequently,  whether  corporations  are  included 
within  a  statute  depends  largely  upon  its  object7* 

As  is  stated  elsewhere,  a  corporation,  since  it  is  a  mere  creature  of 
law  and  since  the  laws  of  a  state  or  country  have  no  extraterritorial 
force,  can  have  no  existence,  by  virtue  of  the  act  creating  it,  beyond 
the  limits  of  the  state  or  country  by  which  it  was  created.  "It  must 
dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  another  sov- 
ereignty."78 Although  in  some  cases  it  has  been  held  that  an  alien 
corporation  may  properly  be  held  to  be  a  resident  of  any  state  where 
it  has  an  office  and  engages  in  the  transaction  of  business  through 
local  agents,74  yet  the  correctness  of  this  proposition  is  denied,  and 
it  is  held  that  in  legal  contemplation  its  residence  and  citizenship  can 
only  be  in  the  state  or  country  by  the  laws  of  which  it  was  created, 
although  it  may  have  an  office  and  do  business  in  other  states  whose 
laws  permit  it.7*   In  so  far,  therefore,  as  a  corporation  can  be  regarded 


Taylor  Co.,  86  Wis.  281,  39  Am.  St. 
Rep.  893,  56  N.  W.  915.  See  also 
§  2951,  supra. 

71  British  Commercial  Life  Ins.  Co. 
v.  Commissioners  of  Taxes  &  Assess- 
ments, 31  N.  Y.  32;  People  v.  McLean, 
5  Abb.  N.  Cas.  (N.  Y.)  137;  Smith 
v.  International  Life  Assnr.  Co.,  4 
Abb.  Pr.  N.  S.  (N.  Y.)  11;  Central 
Petroleum  Co.  v.  Com.,  25  Leg.  Int. 
(Pa.)  316.    See  also  §§  54,  4577,  supra. 

78  See  §§53-56,  887-403,  supra. 

78  See  §§56,  387,  390,  supra.  See 
also  Doctor  v.  Harrington,  196  U.  S. 
579,  49  L.  Ed.  606;  Continental  Nat. 
Bank  of  Memphis  v.  Buf  ord,  191  TJ.  S. 
119,  48  L.  Ed.  119;  Martin  v.  Matson 
Nav.  Co.,  239  Fed.  188;  Barnes  v. 
Western  TJ.  Tel.  Co.,  120  Fed.  550; 
Continental  Wall-Paper  Co.  v.  Lewis 


Voight  &  Sons  Co.,  106  Fed.  550;  Duke 
v.  Taylor,  37  Fla.  64,  31  L.  B.  A.  484, 
53  Am.  St.  Bep.  232,  19  So.  172;  Berg- 
ner  &  Engel  Brewing  Co.  v.  Dreyfus, 
172  Mass.  154,  70  Am.  St.  Bep.  251,  51 
N.  E.  531. 

7*  Gilbert  v.  New  Zealand  Ins.  Co., 
49  Fed.  884,  15  L.  B.  A.  125;  Miller  v. 
Eastern  Oregon  Gold  loin.  Co.,  45  Fed. 
345. 

75  Shaw  v.  Quhrey  Min.  Co.,  145  TJ. 
S.  444,  36  L.  Ed.  768;  Bank  of 
Augusta  v.  Earle,  13  Pet.  (TJ.  S.)  519, 
10  L.  Ed.  274;  Martin  v.  Matson  Nav. 
Co.,  239  Fed.,  188;  Baumgarten  v.  Al- 
liance Assur.  Co.,  Ltd.,  of  London, 
England,  153  Fed.  301;  Howard  v. 
Gold  Beefs  of  Georgia,  Ltd.,  102  Fed. 
657;  Shattuck  v.  North  British  * 
Mercantile  Ins.  Co.  of  London  &  Edin- 
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as  a  citizen  or  resident  of  any  state,  it  is  a  citizen  and  resident  of  the 
state  by  or  under  the  laws  of  which  it  was  created,  and  of  that  state 
only.78 

The  settled  doctrine  is  that  a  corporation,  for  the  purposes  for  which 
it  may  be  considered  a  citizen,  resident  or  inhabitant,  is  a  citizen,  resi- 
dent or  inhabitant  of  the  country  or  state  by  or  under  whose  laws  it 
was  created  or  organized,  and  that  it  cannot  be  a  citizen,  resident  or 
inhabitant  of  any  other  country  or  state.77  A  corporation  created  by 
the  laws  of  a  foreign  country  does  not  become  a  citizen  or  resident  of 
a  state  of  the  United  States  for  purposes  of  federal  jurisdiction  by 
doing  business  in  such  state  and  having  an  office  therein.  Notwith- 
standing such  acts,  its  residence  and  citizenship  remain  in  the  country 
by  the  laws  of  which  it  was  created.70     Indeed,  it  may  be  said  that 


burgh,  58  Fed.  609.  See  also  Be 
Keasbey  &  Mattison  Co.,  160  U.  S.  229, 
40  L.  Ed.  402,  distinguishing  Be 
Hohorst,  150  XJ.  S.  653,  37  L.  Ed. 
1211;  Douglass  v.  Phenix  Ins.  Co.,  138 
N.  Y.  209,  20  L.  B.  A.  118,  34  Am. 
St.  Bep.  448,  33  N.  E.  938;  Bridges 
v.  Wade,  113  N.  Y.  App.  Div.  350, 
99  N.  Y.  Supp.  126;  Morris  Plan  Oo. 
of  Buffalo  v.  Miller,  102  N.  Y.  Misc. 
470,  169  N.  Y.  Supp.  37. 

"In  Drake  on  Attachments  (7th 
Ed.)  §  80,  the  proposition  is  stated  as 
follows:  'The  foreign  character  of  a 
corporation  is  not  to  be  determined  by 
the  place  where  its  business  is  trans- 
acted, or  where  the  corporators  reside, 
but  by  the  place  where  its  charter  was 
granted.  With  reference  to  inhabi- 
tancy, it  is  considered  an  inhabitant 
of  the  state  in  which  it  was  incorpo- 
rated.' These  general  principles  re- 
flpecting  residency  or  inhabitancy  of 
corporations  cannot  be  denied  or  ques- 
tioned. Cowardin  v.  Universal  Life 
Ins.  Oo.,  32  Gratt.  (Va.)  445."  Jen- 
nings v.  Idaho  Bailway,  Light  &  Pow- 
er Co.  (Ore.),  146  Pac.  101. 

76  See  §§56,  387-403,  supra. 

"The  authorities  are  uniform  that 
the  domicile,  residence,  and  citizen- 
ship of  a  corporation  are  in  the  state 
where  it  is  created,  and  that,  where 
the   corporation  is  not  domesticated 


(that  is,  reincorporated  in  other  states 
where  it  does  business),  it  can  have 
but  one  domicile,  one  residence,  and 
one  citizenship,  and  that  is  in  the 
state  issuing  its  charter  and  maintain- 
ing supervision  and  control  over  the 
corporation.1'  Jennings  v.  Idaho 
Bailway,  Light  &  Power  Oo.  (Ore.), 
146  Pac.  101. 

T7  Hamilton  v.  Northern  Pac.  S.  S. 
Co.,  84  Ore.  71,  164  Pac.  579,  quoting 
with  approval  1  Clark  &  Marshall, 
Priv.  Corp.  §  114,  p.  352. 

Under  a  statute  providing  that  an 
action  shall  be  commenced  and  tried 
in  the  county  in  which  the  defendant 
resides,  it  is  held  that  a  foreign  cor- 
poration is  a  nonresident,  and  that 
it  may  be  sued  in  any  county  in  which 
service  may  be  secured  upon  it.  Ham- 
ilton v.  Northern  Pacific  S.  S.  Co.,  84 
Ore.  71,  164  Pac.  579.  See  also  Boyer 
v.  Northern  Pac.  Co.,  8  Idaho  74,  70 
L.  B.  A.  691,  66  Pac.  826;  Cunning- 
ham v.  Klamath  Lake  B.  Co.,  54  Ore. 
13,  21,  101  Pac.  213,  1099. 

7«  Baumgarten  v.  Alliance  Assur. 
Co.,  Ltd.,  of  London,  England,  153 
Fed.  301,  disapproving  Miller  v.  East- 
em  Oregon  Gold  Min.  Co.,  45  Fed. 
345,  348,  and  Gilbert  v.  New  Zealand 
Ins.  Co.,  49  Fed.  884,  15  L.  B.  A.  125; 
Howard  v.  Gold  Beefs  of  Georgia, 
Ltd.,  102  Fed.  657;  Shattuck  v.  North 
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not  only  is  the  fact  of  citizenship,  habitancy  and  residence  of  a  cor- 
poration settled  beyond  the  point  of  refutation,  but  the  courts,  with 
but  few  dissenting  voices,  assent  to  the  proposition,  only  occasionally 
attempted  to  be  qualified,  that  such  citizenship,  domicile,  residency  or 
habitancy,  as  the  case  may  be,  can  be  only  of  or  in  the  state  or  country 
by  which  the  corporation  was  created.79 

As  has  been  stated  elsewhere,  the  Constitution  of  the  United  States 
and  acts  of  Congress  in  pursuance  thereof  give  the  federal  courts  juris- 
diction of  actions  between  citizens  of  different  states.  In  construing 
the  Constitution  and  these  acts  of  Congress  and  applying  them  to 
actions  by  or  against  corporations,  the  Supreme  Court  of  the  United 
States  has  held,  in  effect,  that  a  corporation  is  to  be  regarded  as  a 
citizen  of  the  state  by  or  under  whose  laws  it  is  created,  and  that  no 
averment  or  proof  of  the  citizenship  of  its  members  elsewhere  will  be 
permitted.  And  the  principle  applies  in  any  other  case  in  which  it  is 
necessary  to  determine  the  citizenship  of  a  corporation.80  A  corpora- 
tion is  not  a  citizen  within  the  meaning  of  Article  TV  of  the  Consti- 
tution of  the  United  States,  declaring  that  the  citizens  of  each  state 
shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens  in  the 
several  states.81     So  also  a  corporation  is  not  regarded  as  a  citizen 

British  &  Mercantile  Ins.  Co.  of  Lon-      nonresidents  of  the  state." 
don  &  Edinburgh,  58  Fed.  609. 

TO  See  §§  56,  387,  390-392,  supra. 

In  Boyer  v.  Northern  Pac.  Ry.  Co., 
8  Idaho  74,  70  L.  B.  A.  691,  66  Pac. 
826,  the .  court  says:  "Both  upon 
principle  and  authority,  private  cor- 
porations are  residents  of  the  state 
in  which  they  are  created.  They  have 
and  can  have  but  one  domicile — that 
the  state  of  their  birth,  and  which  is 
fixed  by  the  charter  of  incorporation. 
They  may  migrate  into  other  coun- 
tries and  jurisdictions  for  the  purpose 
of  business,  and  may  be  permitted  to 
carry  on  business  in  other  states;  yet, 
so  far  as  jurisdiction  of  courts  is  con- 
cerned, they  are  treated  both  by  our 
federal  courts  and  by  our  state  courts 
as  residents  of  the  state  in  which 
created,  and  nonresidents  of  other 
Btates.  The  appellant  in  this  case  is 
a  foreign  corporation.  *  *  *  For- 
eign corporations  are  and  remain,  to 
all  intents  and  purposes,  so  far  as  ju- 
risdiction   of    actions    is    concerned, 


In  the  case  of  New  York  Life  Ins, 
Co.  v.  Pike,  51  Colo.  238,  117  Pac. 
899,  the  Supreme  Court  of  Colorado 
says:  "The  authorities,  both  court 
and  text-writers,  announce  as  settled 
doctrine  that  a  corporation  organized 
under  the  laws  of  one  state  is  a  resi- 
dent of  the  state  under  whose  laws  it 
was  created;  that  it  cannot  be  a  resi- 
dent of  any  other  state;  and  though 
such  a  corporation  be  permitted  by 
another  state,  upon  compliance  with 
its  laws,  to  carry  on  its  business  there, 
such  permission  and  compliance  does 
not  make  it  a  resident  of  such  other 
state.  *  *  *  To  hold  otherwise 
would  be  to  ingraft  upon  the  statute 
an  exception  which  is  wholly  foreign 
to  its  plain  terms,  and  would  be  only 
an  amendment  thereof."  Quoted 
'with  approval  in  Jennings  v.  Idaho 
Bailway,  Light  &  Power  Co.,  26  Idaho 
703,  146  Pac.  101. 

80  See  §§  56,  387,  390. 

•I  United,    States,     American    Fire 
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within  the  Fourteenth  Amendment  to  the  Federal  Constitution.88 

A  corporation  may  be  an  " inhabitant' '  for  many  purposes.  It  is  an 
inhabitant  in  the  country  or  state  by  or  under  whose  laws  it  was 
created,  and  in  that  country  or  state  only,  although  it  may  be  engaged 
in  business  and  have  an  office  in  another  country  or  state.88  This  is 
true,  for  example,  under  the  act  of  Congress  requiring  suits  in  the  fed- 
eral courts  to  be  brought  in  the  district  of  which  the  defendant  is  an 
inhabitant.84 

The  place  of  its  creation  ordinarily  determines  the  residence  of  a 
corporation  for  the  purposes  of  the  attachment  laws.85 


Ins.  Co.  y.  King  Lumber  &  Mfg.  Co., 
—  V.  S.  — ,  —  L.  Ed.  — ,  39  Sup. 
Ct.  431;  New  York  Life  Ins.  Co.  v. 
Deer  Lodge  County,  231  U.  8.  495,  58 
L.  Ed.  332;  Western  Turf  Ass'n  v. 
Qreenberg,  204  U.  S.  359,  51  L.  Ed. 
520;  Orient  Ins.  Co.  v.  Daggs,  172  U. 
8.  557,  43  L,  Ed.  552;  Pembina  Consol. 
Silver  Mining  &  Milling  Co.  v.  Penn- 
sylvania, 125  U.  S.  181,  31  L.  Ed.  650; 
Ducat  v.  Chicago,  10  Wall.  410,  19  L. 
Ed.  972,  aff'g  48  HI.  172,  95  Am.  Dec. 
529;  Paul  v.  Virginia,  8  Wall.  168,  19 
L.  Ed.  357;  Kirven  v.  Virginia-Caro- 
lina Chemical  Co.,  145  Fed.  288,  7 
Ann.  Cas  219. 

Illinois.  In  re  Speed's  Estate,  216 
111.  23,  108  Am.  St.  Rep.  189,  74  N.  E. 
809,  aff'd  203  U.  S.  553,  51  L.  Ed. 
314. 

Massachusetts.  Attorney  General  v. 
Electric  Storage.  Battery  Co.,  188 
Mass.  239,  3  Ann.  Cas.  631,  74  N.  E. 
467. 

Minnesota.  Tolerton  &  Stetson  Co. 
v.  Barck,  84  Minn.  497,  88  N.  W.  19. 

New  Jersey.  Tatem  v.  Wright,  23 
N.  J.  L.  429,  441. 

New  York.  Anglo-American  Pro- 
vision Co.  v.  Davis  Provision  Co.,  169 
N.  Y.  506,  88  Am.  St.  Rep.  608,  62 
N.  E.  587;  In  re  American  Security  & 
Trust  Co.,  45  Misc.  529,  92  N.  Y.  Supp. 
974. 

Vermont.  Hawley  v.  Hurd,  72  Vt. 
122,  52  L.  B.  A.  195,  82  Am.  St.  Rep. 
922,  47  AtL  401. 


Wisconsin.  Chicago  Title  &  Trust 
Co.  v.  Bashford,  120  Wis.  281,  97  N, 
W.  940.    See  §§  56,  389,  supra. 

8»See  §§56  and  388,  supra. 

88  See  §§  55,  387-403,  supra.  See  also 
Be  Keasbey  &  Mattison  Co.,  160  U.  S. 
221,  229,  40  L.  Ed.  402;  Galveston,  H. 
&  S.  A.  R.  Co.  v.  Gonzales,  151  U.  S. 
496,  504,  38  L.  Ed.  248;  Re  Hohorst, 
150  U.  S.  653,  37  L.  Ed.  1211;  Roszell 
Bros.  v.  Continental  Coal  Corporation, 
235  Fed.  353;  Bogue  v.  Chicago,  B.  & 
Q.  R.  Co.,  193  Fed.  728;  Miller  v. 
Eastern  Oregon  Gold  Min.  Co.,  45  Fed. 
345;  Wood  v.  Hartford  Fire  Ins.  Co., 
13  Conn.  202,  209,  33  Am.  Dec.  395; 
Kimmerle  v.  Topeka,  88  Kan.  370,  43 
L.  R.  A.  (N.  S.)  272,  128  Pac.  367; 
John  P.  Squire  &  Co.  v.  Portland,  106 
Me.  234,  30  L.  R.  A.  (N.  S.)  576,  20 
Ann.  Cas.  603,  76  Atl.  679. 

M  See  §  396,  supra.  See  also  §  403, 
supra. 

**See  §399,  supra. 

It  is  not  proposed  to  discuss  in  this 
chapter  the  question  of  jurisdiction 
generally  in  attachment  and  garnish- 
ment proceedings  or  any  questions  re- 
lating to  such  proceedings.  For  a 
complete  treatment  of  the  subject  of 
attachment  and  garnishment  of  cor- 
porations, see  Chap.  48,  supra. 

' '  The  attachment  statutes  of  a  num- 
ber of  the  stateB  permit  the  levy  of 
attachment  on  the  property  of  non- 
residents. Within  the  meaning  of 
these  statutes  it  has  been  held  that  a 
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The  location  or  residence  of  a  corporation  for  the  purposes  of  taxa- 
tion is  generally  regarded  as  being  in  the  state  by  whose  laws  the  cor- 
poration was  created,  and  in  the  tax  district  of  such  state  wherein  its 
principal  office  or  place  of  business  is  located,  notwithstanding  the 
fact  that  its  principal  officers  have  their  places  of  residence  outside  of 
the  state.*6 

In  some  jurisdictions  a  foreign  corporation  is  not  to  be  deemed  "out 
of  the  state"  or  a  " nonresident"  thereof,  within  the  saving  clause  of 
the  statute  of  limitations,  when  it  is  doing  business  through  agents 
therein  and  can  be  reached  by  process.87  'Other  courts,  however,  hold 
a  foreign  corporation  to  be  immune  from  the  penalty  attached  to  being 
"out  of  the  state"  or  residing  out  of  the  state  only  when  it  has  com- 
plied with  the  requirements  of  the  statute  relative  to  its  doing  business 
in  the  state.88  Taking  the  view  that  the  statute  of  limitations  is  not 
available  to  a  foreign  corporation,  it  has  been  held  in  a  number  of 
jurisdictions  that  such  a  corporation,  although  transacting  business  in 
the  state,  is ' '  out  of  the  state ' '  within  the  meaning  of  the  statutory  pro- 
vision that  "if  when  a  cause  of  action  accrues  against  a  person  he  be 
out  of  the  state,  the  period  limited  for  the  commencement  of  the  action 
shall  not  begin  to  run  until  he  comes  into  the  state."88  Within  the 
meaning  of*  the  federal  bankruptcy  statute,  a  corporation  is  a  resident 
of  the  state  under  whose  laws  it  is  incorporated,  and  of  no  other 
state.80 

§  5706.  Domicile  of  foreign  corporation.  A  corporation  has  its 
legal  domicile  in  the  country  or  state  by  or  under  whose  laws  it  was 


foreign  corporation  is  a  nonresident, 
even  though  it  is  transacting  business 
in  the  state.  South  Carolina  Co.  v. 
People's  Institution,  64  Ga.  18,  30. 
The  Missouri  court,  however,  has 
reached  a  different  conclusion  on  this 
question  of  law.  Farnsworth  v.  Terre 
Haute  Co.,  29  Mo.  75."  Hamilton  v. 
Northern  Pac.  S.  S.  Co.,  84  Ore.  71, 
164  Pac.  579. 

W  See  §395,  supra.  And  see  gener- 
ally the  chapter  on  Taxation,  supra. 
Bee  also  Hamilton  v.  Northern  Pac. 
S.  S.  Co.,  84  Ore.  71,  164  Pac.  579; 
Callender  Co.  v.  Pomeroy,  61  Ore.  343, 
122  Pac.  758. 

A  college  corporation  seized  of 
lands  in  fee  is  the  "inhabitant"  and 
"occupier"  of  such  lands,  within  the 


meaning  of  a  taxing  statute.  Bag.  y. 
Gardner,  1  Cowp.  79. 

87  See  §398,  supra. 

The  authorities  announcing  this 
principle  base  their  conclusions  on  the 
fact  that  the  reason  which  induced 
the  legislature  to  enact  the  statute 
is  inapplicable/ to  any  party  on  whom 
service  of  summons  may  be  effected 
within  the  state  at  any  time.  Hamil- 
ton v.  Northern  Pac.  S.  S.v  Co.,  84 
Ore.  71,  164  Pac.  579;  Burns  v.  White 
Swan  Co.,  35  Ore.  305,  308,  57  Pac 
637. 

••See  §398,  supra. 

••See  §398,  supra. 

•0  Hamilton  v.  Northern  Pac.  8.  S. 
Co.,  84  Ore.  71,  164  Pac.  579.  See 
also  §  403,  supra,  and  Chap.  62,  supra. 
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created,  and  in  that  country  or  state  only,  even  though  it  may  be  en- 
gaged in  business  and  have  an  office  in  another  country  or  state.91 
Unlike  a  natural  person,  a  corporation  cannot  change  its  domicile  at 
-will,  and  although  it  may  be  permitted  to  transact  business  where  its 
charter  does  not  operate,  it  does  not  on  that  account  acquire  a  residence 
or  domicile  there.98  Thus  the  domicile  of  a  corporation  with  respect 
to  debts  due  by  it  is  in  the  state  of  its  creation.98  The  "principal 
place  of  business"  and  "residence"  of  a  foreign  corporation  within 
the  meaning  of  bankruptcy  or  insolvency  statutes  have  been  considered 
in  a  prior  portion  of  this  work.9* 

n.   DOMESTICATION  OF  FOREIGN  COBPORATIONS 

§  5707.  Corporations  under  the  laws  of  different  states.  Corpora- 
tions such  as  railroad  companies,  bridge  companies  and  the  like, 
created  by  or  under  the  laws  of  different  states,  may,  and  frequently 
do,  have  the  same  name  and  same  powers,  are  under  the  management  of 
the  same  directors  and  officers  and  conduct  their  business  and  opera- 
tions as  if  they  were  one  corporation,  with  the  result  that,  in  popular 
understanding,  they  are  regarded  as  one.  But  in  contemplation  of  law, 
there  is  not  a  single  corporation  existing  under  the  laws  of  all  the 
states,  but  a  separate  and  distinct  corporation  in  each  state.96 

As  has  been  noted  heretofore  in  discussing  the  power  to  create  cor- 
porations "  and  the  citizenship  of  corporations  with  regard  to  federal 
jurisdiction  of  actions,97  when  one  state  creates  a  corporation  for  the 
purpose  of  conducting  operations  within  its  limits  and  also  within  the 


WSee  §§387-403,  supra.  And  see 
Kimmerle  v.  Topeka,  88  Kan.  370,  43 
L.  B.  A.  (N.  8.)  272,  128  Pac.  367; 
Boston  Inv.  Go.  v.  Boston,  158  Mass. 
461,  33  N.  E.  580. 

"But  the  law  contemplates  that 
every  person  or  corporation  shall  have 
but  one  domicile,  and  in  the  case  of 
the  latter,  it  Bhall  be  in  that  state  by 
whose  laws  it  was  created,  and  in  that 
district  where  its  general  offices  are 
located. "  Galveston,  H.  &  S.  A.  B. 
Co.  v.  Gonzales,  151  U.  S.  496,  504, 
506,  38  L.  Ed.  248. 

98  See  §  387,  note  17. 

See,  for  domicile  of  a  foreign  cor- 
poration for  purposes  of  taxation, 
§  395,  supra. 


W  Equitable  Life  Assnr.  Society  v. 
Vogel's  Ex'x,  76  Ala.  441,  52  Am. 
Bep.  344.  See,  on  this  subject,  §  399, 
supra. 

94  See  §403,  supra,  and  Chap.  60, 
supra.  And  see  Herrmann  v.  Ed- 
wards, 238  U.  S.  107,  59  L.  Ed.  1224, 
construing  Act  of  March  3,  1911,  c.  2, 
§  24,  cl.  16  (Fed.  St.  Ann.  1912  Supp. 
Vol.  1,  p.  140). 

96  The  consolidation  of  corporations 
of  two  or  more  states,  and  of  inter- 
state corporations,  and  the  rights, 
powers,  privileges,  duties  and  liabili- 
ties resulting  therefrom  are  consid- 
ered in  §§  4814-4831,  supra. 

96  See  §  174,  supra. 

97  See  §390,  supra. 
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limits  of  another  state,  the  latter  state  may  also  create  a  corporation 
with  the  same  members  or  stockholders,  the  same  name  and  powers  and 
the  same  management ;  but  since  the  laws  of  a  state  can  have  no  extra* 
territorial  effect,  two  states  cannot  jointly  create  a  single  corpora- 
tion.98 It  has  been  said  by  the  Supreme  Court  of  the  United  States 
that  it  "has  often  recognized  that  a  corporation  of  one  state  may  be 
made  a  corporation  of  another  state  by  the  legislature  of  that  state, 


W  United  States.  Missouri  Pac.  R. 
Co.  v.  Castle,  224  U.  8.  541,  56  L.  Ed. 
875;  Riverdale  Cotton  Mills  v.  Ala- 
bama ft  G.  Mfg.  Co.,  198  U.  S.  188, 
49  L.  Ed.  1008,  rev'g  127  Fed.  497; 
Southern  R.  Co.  v.  Allison,  190  U.  8. 
326,  47  L.  Ed.  1078,  rev'g  129  N.  C. 
336,  40  8.  E.  91;  Louisville,  N.  A.  ft 
C.  R.  Co.  v.  Louisville  Trust  Co.,  174 
U.  8.  552,  43  L.  Ed.  1081,  modifying 
75  Fed.  433;  Martin's  Adm'r  v.  Balti- 
more ft  O.  R.  Co.,  151  U.  8.  673,  38 
L.  Ed.  311;  Nashua  ft  L.  R.  Corpora- 
tion v.  Boston  ft  L.  R.  Corporation, 
136  U.  8.  356,  34  L.  Ed.  363;  Goodie tt 
v.  Louisville  ft  N.  R.  Co.,  122  U.  8. 
391,  30  L.  Ed.  1230;  Graham  v.  Bos- 
ton, H.  ft  E.  R.  Co.,  118  U.  8.  161,  30 
L.  Ed.  196;  Stone  v.  Farmers'  Loan 
ft  Trust  Co.,  116  U.  8.  307,  29  L.  Ed. 
636;  Clark  v.  Barnard,  108  U.  8.  436, 
27  L.  Ed.  780;  Memphis  ft  C.  R.  Co. 
v.  Alabama,  107  U.  8.  581,  27  L.  Ed. 
518;  Indianapolis  ft  St.  L.  R.  Co.  v. 
Vance,  96  TT.  8.  450,  24  L.  Ed.  752; 
Chicago  ft  N.  W.  Ry.  Co.  v.  Whitton's 
Adm'r,  13  Wall.  270,  20  L.  Ed.  571; 
Baltimore  ft  O.  R.  Co.  v.  Harris,  12 
Wall.  65,  20  L.  Ed.  354;  Ohio  ft  M. 
R.  Co.  v.  Wheeler,  1  Black  286,  17  L. 
Ed.  470;  Goodloe  v.  Tennessee  Coal, 
Iron  ft  Railroad  Co.,  117  Fed.  348; 
Louisville  Trust  Co.  v.  Louisville,  N. 
A.  ft  C.  R.  Co.,  75  Fed.  433,  modified 
in  174  U.  8.  552,  43  L.  Ed.  1081; 
Western  ft  A.  R.  Co.  v.  Roberson,  61 
Fed.  592;  Fitzgerald  v.  Missouri  Pac. 
Ry.  Co.,  45  Fed.  812;  Chicago,  M.  ft 
St.  P.  Ry.  Co.  v.  Becker,  32  Fed.  849; 
Wilkinson  v.  Delaware,  L.  ft  W.  R. 


Co.,  22  Fed.  353;  Moore  v.  Chicago, 
8t.  P.,  M.  ft  O.  Ry.  Co.,  21  Fed.  817; 
Antelope  Co.  v.  Chicago,  B.  ft  Q.  R. 
Co.,  16  Fed.  295;  Blackburn  v.  Selma, 
M.  ft  M.  R.  Co.,  2  Flipp.  525,  Fed.  Cas. 
No.  1,467;  Stout  v.  Sioux  City  ft  P.  R. 
Co.,  3  McCrary  1,  8  Fed.  794;  Cope- 
land  v.  Memphis  ft  C.  R.  Co.,  3  Woods 
651,  Fed.  Cas.  No.  3,209;  Southern  ft 
A.  Tel.  Co.  v.  New  Orleans,  M.  ft  T. 
R.  Co.,  Fed.  Cas.  No.  13,185. 

Alabama.  Kahl  v.  Memphis  ft  C.  R. 
Co.,  95  Ala.  337,  10  So.  661;  Grangers' 
Life  ft  Health  Ins.  Co.  v.  Kamper,  72 
Ala.  325. 

Georgia.  See  Angler  v.  East  Ten- 
nessee, V.  ft  G.  R.  R.,  74  Ga.  634. 

Illinois.  Quincy  Railroad  Bridge 
Co.  v.  Adams  County,  88  111.  615. 

Maryland.  State  v.  Northern  Cent. 
Ry.  Co.,  18  Md.  193. 

Michigan.  Chicago  ft  N.  W.  Ry. 
Co.  v.  Auditor  General,  53  Mich.  79, 
18  N.  W.  586; 

Pennsylvania.  County  of  Alle- 
gheny v.  Cleveland  ft  P.  R.  Co.,  51  Pa. 
St.  228,  88  Am.  Dec.  579. 

Tennessee.  Stonega  Coke  ft  Coal 
Co.  v.  Southern  Steel  Co.,  123  Tenn. 
428,  31  L.  R.  A.  (N.  8.)  278,  131  8. 
W.  988. 

West  Virginia.  Rece  v.  Newport 
News  ft  M.  Val.  Co.,  32  W.  Va.  164,  3 
L.  R.  A.  572,  9  8.  E.  212.  See  also 
Savage  v.  People's  Building,  Loan  ft 
Saving's  Ass'n,  45  W.  Va.  275,  31  8. 
E.  991;  Quesenberry  v.  People's  Build- 
ing, Loan  ft  Savings  Ass'n,  44  W.  Va. 
512,  30  8.  E.  73. 

See  further  §§  4814-4831,  supra. 
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in  regard  to  property  and  acts  within  its  territorial  jurisdiction. M  " 
This  rule  has  been  applied  not  only  in  the  federal  courts,  but  also  in  the 
state  courts.1    A  state  may  grant  a  franchise  of  incorporation  to  a 


»  Louisville,  N.  A.  ft  C.  B.  Co.  v. 
Louisville  Trust  Co.,  174  XT.  8.  552, 
43  L.  Ed.  1081. 

1  United  States.  Harrison  v.  St. 
Louis  ft  S.  F.  B.  Co.,  232  U.  8.  318,  58 
L.  Ed.  621,  L.  B.  A.  1915  F  1187, 
aff'g  St.  Louis  ft  8.  F.  B.  Co.  v.  Cross, 
171  Fed.  480;  Missouri  Pac.  B.  Co.  v. 
Castle,  224  U.  8.  541,  56  L.  Ed.  875; 
Patch  v.  Wabash  B.  Co.,  207  U.  8. 
277,  52  L.  Ed.  704,  12  Ann.  Cas.  518; 
Southern  B.  Co.  v.  Allison,  190  XJ.  8. 
326,  47  L.  Ed.  1078,  rev'g  129  N.  C. 
336,  40  8.  E.  91;  Louisville,  N.  A.  ft 
C.  B.  Co.  v.  Louisville  Trust  Co.,  174 
U.  8.  552,  43  L.  Ed.  1081;  St.  Louis 
ft  8.  F.  B.  Co.  v.  James,  161  U.  8.  545, 
40  L.  Ed.  802;  Martin's  Adm'r  v. 
Baltimore  ft  O.  B.  Co.,  151  U.  8.  673, 
38  L.  Ed.  311;  Goodie tt  v.  Louisville 
ft  N.  B.  Co.,  122  U.  8.  391,  30  L.  Ed. 
1230;  Pennsylvania  B.  Co.  v.  St.  Louis, 
A.  &  T.  H.  B.  Co.,  118  U.  8.  290,  30 
L.  Ed.  83;  Graham  v.  Boston,  H.  ft 
E.  B.  Co.,  118  U.  8.  161,  30  L.  Ed. 
196;  Stone  v.  Farmers  Loan  ft  Trust 
Co.,  lie  U.  8.  307,  29  L.  Ed.  636; 
Clark  v.  Barnard,  108  U.  8.  436,  27 
L.  Ed.  780;  Memphis  ft  C.  B.  Co.  v. 
Alabama,  107  U.  8.  581,  27  L.  Ed. 
518;  Indianapolis  ft  St.  L.  B.  Co.  v. 
Vance,  96  U.  8.  450,  24  L.  Ed.  752; 
Chicago  ft  N.  W.  B.  Co.  v.  Whitton's 
Adm'r,  13  Wall.  270,  20  L.  Ed.  571; 
Baltimore  ft  O.  B.  Co.  v.  Harris,  12 
Wall.  65,  20  L.  Ed.  354;  Ohio  ft  M. 
Val.  B.  Co.  v.  Wheeler,  1  Black  286, 
17  L.  Ed.  130;  Hubble  v.  Nashville, 
C.  ft  St.  L.  By.  Co.,  185  Fed.  535;  Fair- 
field v.  Great  Falls  Mfg.  Co.,  175  Fed. 
305;  Lake  Shore  ft  M.  8.  By.  Co.  v. 
Eder,  174  Fed.  944;  In  re  Standard 
Oak  Veneer  Co.,  173  Fed.  103;  At- 
lantic Coast  Line  B.  Co.  v.  Dunning, 
166  Fed.  850;  Haight  ft  Freese  Co.  v. 
Weiss,  156  Fed.  328;  Lee  v.  Atlantic 


Coast  Line  B.  Co.,  150  Fed.  775;  Good- 
win v.  New  York,  N.  H.  ft  H.  B.  Co., 
124  Fed.  358;  Seattle  Gas  ft  Electric 
Co.  v.  Citizens'  Light  ft  Power  Co., 
123  Fed.  588;  Goodloe  v.  Tennessee 
Coal,  Iron  ft  Bailroad  Co.,  117  Fed. 
348;  Walters  v.  Chicago,  B.  ft  Q.  B. 
Co.,  104  Fed.  377,  aff'd  186  XJ.  8.  479, 
46  L.  Ed.  1266  (mem.  dec);  Smith  v. 
New  York,  N.  H.  ft  H.  B.  Co.,  96  Fed. 
504;  Taylor  v.  Illinois  Cent.  B.  Co., 
89  Fed.  119;  Louisville  Trust  Co.  v. 
Louisville,  N.  A.  ft  C.  B.  Co.,  75  Fed. 
433;  Missouri  Pac.  By.  Co.  v.  Meeh, 

69  Fed.  753,  30  L.  B.  A.  250;  Western 
ft  A.  B.  Co.  v.  Boberson,  61  Fed.  592; 
James  v.  St.  Louis  ft  8.  F.  B.  Co.,  46 
Fed.*  47;  Stout  v.  Sioux  City  ft  P. 
B.  Co.,  3  McCrary  1,  8  Fed.  794;  Up- 
hoff  v.  Chicago,  St.  L.  ft  N.  O.  B.  Co., 
5  Fed.  545;  Pomeroy  v.  New  York  ft 
N.  H.  B.  Co.,  4  Blatchf.  120,  Fed.  Cas. 
No.  11,261;  Blackburn  v.  Selma,  M.  ft 
M.  B.  Co.,  2  Flipp.  525,  Fed.  Cas.  No. 
1,467. 

Alabama.  Grangers'  Life  ft  Health 
Ins.  Co.  v.  Kamper,  73  Ala.  325. 

Arkansas.  Russell  v.  St.  Louis 
Southwestern  B.  Co.,  71  Ark.  451,  75 
S.  W.  725. 

Georgia.  Angier  v.  East  Tennessee, 
V.  ft  G.  B.  B.,  74  Ga.  634. 

Idaho.  Jennings  v.  Idaho  Railway, 
Light  ft  Power  Co.,  26  Idaho  703,  146 
Pac.  101.  See  Boyer  v.  Northern  Pac. 
By.  Co.,  8  Idaho  74,  70  L.  B.  A.  691, 
66  Pac.  826. 

Illinois.  Quincy  Bailroad  Bridge 
Co.  v.  Adams  County,  88  111.  615. 

Kansas.  State  v.  St.  Louis  ft  S.  F. 
B.  Co.,  81  Kan.  404,  105  Pac.  685. 

Kentucky.  Davis'  Adm'r  v.  Chesa- 
peake ft  O.  B.  Co.,  116  Ky.  144,  75  8. 
W.  275  (opinion  24  Ky.  L.  Bep.  1125, 

70  8.  W.  857  withdrawn).  See  also 
Illinois  Cent.  B.  Co.  v.  Hibbs,  25  Ky. 
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corporation  of  another  state  as  freely  as  it  may  grant  such  a  franchise 


L.  Rep.  1899,  78  8.  W.  1116;  Lewis  v. 
Maysville  ft  B.  8.  R.  Co.,  25  Ky.  L. 
Rep.  948,  76  S.  W.  526;  Swice's 
Adm'x  v.  Maysville  ft  B.  S.  R.  Co., 
25  Ky.  L.  Rep.  436,  75  8.  W.  278. 

Maryland.  State  v.  Northern  Gent. 
R.  Co.,  18  Md.  193. 

Nebraska.  State  v.  Chicago,  B.  ft 
Q.  R.  Co.,  25  Neb.  156,  2  L.  R.  A. 
564,  41  N.  W.  125. 

New  Jersey.  McGregor  v.  Erie  Ry. 
Co.,  35  N.  J.  L.  115;  State  v.  Dela- 
ware, L.  ft  W.  R.  Co.,  30  N.  J.  L.  473, 
rev'd  31  N.  J.  L.  531,  86  Am.  Dec. 
226. 

New  York.  In  re  Prime,  136  N.  Y. 
347,  18  L.  R.  A.  713,  32  N.  E.  1091, 
aff'g  64  Hun  50,  18  N.  Y.  Supp.  603; 
In  re  Lyon's  Estate,  144  App.  Div. 
104,  128  N.  Y.  Supp.  1004;  Peftple  v. 
Lake  Shore  ft  M.  S.  R.  Co.,  11  Hun  1. 
See  Shepard  ft  Morse  Lumber  Co.  v. 
Burleigh,  27  App.  Div.  99,  50  N.  Y. 
Supp.  135. 

North  Carolina.  Cox  v.  Atlantic 
Coast  Line  R.  Co.,  166  N.  C.  652,  82 
S.  E.  979;  Hurst  v.  Southern  R.  Co., 
162  N.  C.  368,  78  S.  E.  434,  following 
Carolina  Coal  ft  Ice  Co.  v.  Southern 
R.  Co.,  144  N.  C.  732,  57  S.  E.  444; 
Staton  v.  Atlantic  Coast  Line  R.  Co., 
144  N.  C.  135,  56  S.  E.  794,  distinguish- 
ing Southern  R.  Co.  v.  Allison,  190  U. 
8.  326,  47  L.  Ed.  1078;  Beach  v. 
Southern  R.  Co.,  131  N.  €.  399,  42  S. 
E.  856;  Mowery  v.  Southern  Ry.  Co., 
129  N.  C.  351,  40  S.  E.  88;  Allison  v. 
Southern  Ry.  Co.,  129  N.  C.  336,  40 
S.  E.  91;  rev'd  190  U.  S.  326,  47  L. 
Ed.  1078;  Layden  v.  Endowment 
Rank  K.  P.  of  World,  128  N.  C.  546, 
39  S.  E.  47;  Debnam  v.  Southern  Bell 
Telephone  ft  Telegraph  Co.,  126  N.  C. 
831,  65  L.  R.  A.  915,  36  8.  E.  269; 
Bernhardt  v.  Brown,  119  N.  C.  506,  36 
L.  R.  A.  402,  26  8.  E.  162. 

Ohio.  Baltimore  ft  O.  R.  Co.  v. 
Cary,  28  Ohio  St.  208. 


Rhode  Island.  See  Sprague  v. 
Hartford,  P.  ft  P.  R.  Co.,  5  R.  I.  233. 

8outh  Carolina.  Wilson  v.  Southern 
R.  Co.,  64  8.  C.  162,  36  8.  E.  701,  41 
8.  E.  971  (overruling  Mathis  v.  South- 
ern Ry.  Co.,  53  8.  C.  246,  257,  31  8.  E. 
240),  aff'd  on  rehearing  64  8.  C.  162, 
36  8.  E.  701,  41  8.  E.  971;  Calvert  v. 
Southern  R.  Co.,  64  8.  C.  139,  41  S.  E. 
963,  aff'g  on  rehearing  36  S.  E.  750. 
See  Carolina,  C.  ft  O.  Ry.  v.  McCown, 
84  8.  C.  318,  66  8.  E.  418. 

Tennessee.  Adams  v.  Chattanooga 
Co.,  128  Tenn.  505,  161  8.  W.  1131; 
Stonega  Coke  ft  Coal  Co.  v.  Southern 
Steel  Co.,  123  Tenn.  428,  31  L.  R.  A. 
(N.  8.)  278,  131  8.  W.  988.  See  Illi- 
nois Building  ft  Loan  Ass'n  v.  Walk- 
er (Tenn.  Ch.  App.),  42  8.  W.  191. 

Virginia.  Com.  v.  United  Cigarette 
Mach.  Co.,  119  Va.  447,  89  8.  E.  935. 

Washington.  Daniel  v.  Gold  Hill 
Min.  Co.,  28  Wash.  411,  68  Pac.  884. 

Wast  Virginia.  Rece  v.  Newport 
News  ft  M.  Val.  Co.,  32  W.  Va.  164, 
3  L.  R.  A.  572,  9  8.  E.  212. 

Whether  a  second  state  has  chosen 
to  do  this  in  any  particular  case  is  a 
matter  of  interpretation.  Goodlett  v. 
Louisville  ft  N.  R.  Co.,  122  U.  8.  391, 
30  L.  Ed.  1230;  Memphis  ft  C.  R.  Co. 
v.  Alabama,  107  U.  8.  581,  27  L.  Ed. 
518;  Com.  v.  United  Cigarette  Mach. 
Co.,  119  Va.  447,  89  8.  E.  935. 

Such  an  act  is  termed  by  some  of 
the  courts  and  legal  text-writers  the 
'  *  domestication "  of  a  foreign  cor- 
poration. Jennings  v.  Idaho  Railway, 
Light  ft  Power  Co.,  26  Idaho  703,  146 
Pac.  101;  Adams  v.  Chattanooga  Co., 
128  Tenn.  505,  161  8.  W.  1131; 
Stonega  Coke  ft  Coal  Co.  v.  Southern 
Steel  Co.,  123  Tenn.  428,  31  L.  R.  A. 
(N.  8.)  278,  131  8.  W.  988.  See  River- 
dale  Cotton  Mills  v.  Alabama  ft  G. 
Mfg.  Co.,  198  TJ.  S.  188,  49  L.  Ed. 
1008,  rev  'g  127  Fed.  497. 
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to  natural  persons  who  are  citizens  of  different  states.9  "When  a 
state  pursues  the  latter  course  and  adopts  the  foreign  corporation  as 
one  of  its  own  creation,  it  follows,  we  think,  that  all  of  its  subsequent 
acts  and  transactions,  within  the  state  of  its  adoption,  are  the  acts  of 
a  domestic  corporation,  that  the  franchises  and  powers  thus  exercised 
were  conferred  by  local  laws,  and  that  process  served  upon  its  officers 
or  agents  within  the  state  is  served  upon  the  domestic  corporation 
rather  than  upon  the  foreign  corporation  of  the  same  name."  8  Pur- 
suant to  this  rule,  instead  of  merely  licensing  a  foreign  corporation 
to  operate  a  railroad  or  to  transact  any  other  business  within  its  bor- 
ders, a  state  may,  for  reasons  of  its  own,  adopt  the  foreign  corpora- 
tion by  creating  it  a  domestic  corporation  with  the  same  franchises  and 
powers  that  it  exercises  in  the  state  which  originally  created  it,  or 
with  powers  that  are  more  or  less  extensive.*  While  a  statute  may  not 
make  a  foreign  corporation  a  "citizen"  within  the  meaning  of  the 
Federal  Constitution,  the  same  statute  may  domesticate  a  foreign  cor- 
poration for  the  purposes  of  taxation.*  Such  a  corporation  is  to  be 
treated  in  any  particular  one  of  the  states  as  a  domestic  corporation 
to  the  extent  of  its  existence  and  action  under  the  government  of  that 
state,  and  as  a  foreign  corporation  as  regards  the  other  sources  of  its 
existence.6 


* Russell  v.  St.  Louis  Southwestern 
R.  Co.,  71  Ark.  451,  75  S.  W.  725; 
Mackay  v.  New  York,  N.  H.  &  H.  R. 
Co.,  82  Conn.  73,  24  L.  R.  A.  (N.  S.) 
768,  72  Atl.  583;  Bishop  v.  Brainerd, 
28  Conn.  289. 

•  Thayer,  J.,  in  Missouri  Pac.  Ry 
Co.  v.  Meeh,  69  Fed.  753,  30  L.  R.  A 
250.  "Unless  prohibited  by  its  eon 
stitution  one  state  may  adopt  a  cor 
poration  of  another  state,  and  con 
stitute  it  its  own."  Russell  v.  St 
Louis  Southwestern  R.  Co.,  71  Ark 
451,  75  S.  W.  725. 

4  Missouri  Pac.  Ry.  Co.  v.  Meeh,  69 
Fed.  753,  30  L.  R.  A.  250;  Com.  v. 
United  Cigarette  Mach.  Co.,  119  Va. 
447,  89  S.  E.  935. 

5  Com.  v.  United  Cigarette  Mach. 
Co.,  119  Va.  447,  89  8.  E.  935,  citing 
Missouri  Pac.  Ry.  Co.  v.  Meeh,  69 
Fed.  753,  30  L.  R.  A.  250.  See  also 
Indianapolis  ft  St.  L.  R.  Co.  v.  Vance, 
96  U.  S.  450,  24  L.  Ed.  752  (followed 


in  Com.  v.  United  Cigarette  Mach.  Co., 
119  Va.  447,  89  S.  E.  935),  in  which 
case  is  an  instructive  discussion  of 
the  subject  in  the  court's  opinion  by 
Mr.  Justice  Harlan,  and  in  which  it 
is  held  that  for  the  purposes  of  taxa- 
tion, an  act  of  the  Illinois  legislature 
providing  that  a  foreign  corporation 
should  be  a  corporation  of  the  state 
of  Illinois  made  that  corporation  sub- 
ject to  the  taxation  laws  of  the  state. 

6  See  §4823,  supra.  See  also  Jen- 
nings v.  Idaho  Railway,  Light  & 
Power  Co.,  26  Idaho  703,  146  Pac. 
101;  State  v.  Northern  Central  Ry. 
Co.,  18  Md.  193. 

"The  insistence  of  complainants  is 
that,  under  these  statutes  and  the  de- 
cisions based  thereon,  a  distinct  and 
separate  corporate  entity  was  created 
in  this  state  when  the  Chattanooga 
Company,  Limited,  complied  with  the 
law  by  filing  its  charter  in  the  proper 
office  in  this  state— a  corporation  so 
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§  5708.  Power  to  require  foreign  corporation  to  become 
cated.    A  state  in  which  a  foreign  corporation — other  than  a  foreign 


far  dissociated  from  the  British  entity 
as  that  it  may  be  wound  up  in  a  Ten- 
nessee court  in  all  respects  as  could 
a  corporation  originally  chartered 
under  the  laws  of  this  state,  without 
reference  to  the  status  or  condition  of 
a  foreign  entity.  The  true  concept,  as 
indicated  'by  our  decisions,  based  upon 
the  statutes  referred  to,  appears  to 
us  to  be  that  a  corporation  so  domesti- 
cated becomes,  not  a  new  and  distinct 
entity,  but  only  a  corporation  of  this 
state  quoad  hoc  any  property  and  acts 
within  its  jurisdiction.  Ohio  &  Miss. 
B.  Co.  v.  Wheeler,  1  Black  297,  17  L. 
Ed.  130;  Young  v.  Iron  Co.,  85  Tenn. 
189,  197,  2  S.  W.  202,  4  Am.  St.  Bep. 
752;  19  Oyc.  1204.  It  differs  essen- 
tially from  such  corporations  as  were 
under  consideration  in  Grangers'  Life 
Ins.  Co.  v.  Kamper,  73  Ala.  325,  and 
Memphis,  etc.,  B.  Co.  v.  Alabama,  197 
U.  8.  581,  2  Sup.  Ct.  432,  27  L.  Ed. 
518,  which  were  corporations  with  dis- 
tinct incorporators,  stock  issues,  or 
directors,  in  the  respective  domesti- 
cating states."  Adams  v.  Chatta- 
nooga Co.,  128  Tenn.  505,  161  S.  W. 
1131. 

In  Attorney  General  v.  New  York, 
N.  H.  ft  H.  B.  Co.,  198  Mass.  413,  84 
N.  E.  737,  a  corporation  organized 
under  the  laws  of  Massachusetts  and 
a  corporation  organized  under  the 
laws  of  Connecticut  consolidated  pur- 
suant to  legislation  of  each  state.  The 
consolidated  company  operated  a  rail- 
road extending  into  both  Btates  and 
had  the  same  capital  stock  to  cover 
the  property  in  both  states,  and 
elected  its  officers  and  managed  its 
business  as  a  Bingle  corporation.  It 
was  held  it  was  a  foreign  corporation 
in  neither  of  the  states,  but  was  a 
domestic  corporation  in  each  of  them. 
Rnowlton,  C.  J.,  said:  "The  attor- 
ney general  of  Massachusetts  in   an 


able  opinion  to  the  legislature  given 
in  1894,  said  of  this  defendant  cor- 
poration: 'It  grants  and  acquires 
property  as  one  corporation.  It  has 
no  machinery  by  which  it  can  act  in 
a  dual  capacity.  So  far  as  respects 
its  charter,  it  is  two  corporations. 
As  to  its  property,  contracts  and  busi- 
ness, it  is  one  and  indivisible.  In 
short  to  quote  the  words  of  the  Ohio 
court  above  cited  (Covington  Bridge 
Co.  v.  Mayer,  31  Ohio  St.  317),  it  is 
in  fact  "one  corporation  with  the 
powers  of  two  corporations. "  '  In 
re  New  York,  N.  H.  &  H.  B.  Co.,  1 
Opinions  of  The  Attorneys  General, 
118-134.  He  might  have  added,  'with 
the  liabilities  of  each  of  two  corpora- 
tions, under  the  laws  of  the  states, 
respectively,  from  which  they  re- 
ceived their  charters.'  The  principle 
was  applied  in  Kingsbury  v.  Chapin, 
196  Mass.  533,  82  N.  E.  700,  where 
the  court  said:  'In  a  sense,  such  a 
railroad  corporation  is  a  domestic  cor- 
poration in  each  of  the  states  where 
it  is  incorporated  and  owns  and  oper- 
ates a  railroad.'  " 

Where  a  foreign  corporation  com- 
plies with  the  terms  of  a  statute  pro- 
viding that,  upon  performing  certain 
conditions  it  shall  possess  in  the  state 
by  which  such  statute  was  enacted 
all  the  rights,  privileges  and  fran- 
chises conferred  by  law  upon  a  domes- 
tic corporation,  it  will  not  be  deemed 
to  be  within  the  purview  of  a  sub- 
sequent enactment  requiring  foreign 
corporations  seeking  to  do  business  in 
the  state  to  make  application  to  a 
charter  board  of  the  state  for  permis- 
sion to  do  so,  when  this  requirement 
is  not  exacted  of  corporations  already 
formed.  State  v.  St.  Louis  &  S.  F. 
B.  Co.,  81  Kan.  404,  105  Pac\  685, 
citing  American  Smelting  &  Refining 
Co.  v.  People,  204  U.  S.  103,  51  L.  Ed. 
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corporation  engaged  in  interstate  or  foreign  commerce,  or  which  is 
employed  by  the  federal  government — seeks  to  do  business,  may  require 
it  to  become  a  domestic  corporation  before  it  engages  in  business  in 
the  state.7  In  some  jurisdictions  it  is  expressly  provided  by  statute 
that  foreign  corporations,  or  a  certain  class  of  foreign  corporations, 
desiring  to  do  business  in  the  state  shall  become  domestic  corporations 
by  filing  with  the  secretary  of  state  copies  of  their  charter  and  by-laws, 
duly  authenticated,  and  that  when  such  a  corporation  has  complied 
with  the  statute,  it  shall  immediately  become  a  corporation  of  the  state 
and  shall  enjoy  all  the  privileges  and  be  subject  to  all  the  liability 
of  state  corporations,  as  if  originally  created  under  the  laws  of  the 
state,  etc.  Under  such  a  statute,  a  corporation  which  has  complied 
therewith  by  filing  a  copy  of  its  charter  and  by-laws  becomes,  ipso 
facto,  a  domestic  corporation,  and  not  a  mere  licensee  to  do  business 
in  the  state.8    But,  as  elsewhere  seen,  such  a  statute  does  not  make  the 


393,  and  Williams  v.  Metropolitan  St. 
Ry.  Co.,  68  Kan.  17,  74  Pac.  600,  104 
Am.  St.  Rep.  377,  64  L.  R.  A.  794, 
1  Ann.  Cas.  6. 

7  United  States.  Missouri  Pae.  Ry. 
Co.  v.  Meeh,  69  Fed.  753,  30  L.  R.  A. 
250;  Chicago,  M.  &  St.  P.  Ry.  Co.  v. 
Becker,  32  Fed.  849;  Moore  v.  Chi- 
cago, St.  P.,  M.  &  O.  Ry.  Co.,  21  fed. 
817;  Antelope  Co.  v.  Chicago,  B.  &  Q. 
R.  Co.,  16  Fed.  295;  Stout  v.  Sioux 
City  &  P.  R.  Co.,  3  McCrary  1,  8  Fed. 
794. 

North  Carolina.  Beach  v.  Southern 
R.  Co.,  131  N.  C.  399,  42  S.  E.  856; 
Layden  v.  Endowment  Rank,  K.  P.  of 
World,  128  N.  C.  546,  39  S.  E.  47; 
Debnam  v.  Southern  Bell  Telephone  & 
Telegraph  Co.,  126  N.  C.  831,  65  L. 
R.  A.  915,  36  S.  E.  269. 

South  Carolina.  Carolina,  C.  &  V. 
Ry.  v.  McCown,  84  S.  C.  318,  66  S.  E. 
418;  Wilson  v.  Southern  R.  Co.,  64 
S.  C.  162,  36  S.  E.  701,  41  8.  E. 
971;  Calvert  v.  Southern  R.  Co.,  64 
8.  C,  139,  36  S.  E.  750,  41  S.  E.  963. 

Tennessee.  Adams  v.  Chattanooga 
Co.,  128  Tenn.  505,  161  S.  W.  1131; 
Stonega  Coke  &  Coal  Co.  v.  Southern 
Steel  Co.,  123  Tenn.  428,  31  L.  R.  A. 
(N.  S.)  278,  131  S.  W.  988;  Young  v. 
South    Tredegar   Iron    Co.,    85    Tenn. 


189,  4  Am.  St.  Rep.  752,  2  S.  W.  202; , 
Illinois    Building    &    Loan    Ass'n    v. 
Walker   (Tenn.  Ch.  App.),  42  S.  W. 
191. 

Virginia.  Com.  v.  United  Cigarette 
Mach.  Co.,  119  Va.  447,  89  S.  E.  935. 

See  §§  174,  390,  supra. 

A  statute  providing  that  a  foreign 
corporation,  organized  for  certain  pur- 
poses, desiring  to  carry  on  business  in 
the  state,  shall  first  comply  with  cer- 
tain statutory  requirements,  and,  as  to 
its  contracts  made,  property  located, 
and  the  franchises  exercised  in  pur- 
suance of  such  statute  within  the 
state,  such  corporation  shall  for  all 
purposes  be  deemed  and  treated  as  a 
corporation  of  the  state,  and  subject 
to  the  jurisdiction  of  the  courts  there- 
of is  not  invalid  as  an  attempt  to 
domesticate  foreign  corporations  by 
legislative  enactment.  Com.  v.  United 
Cigarette  Mach.  Co.,  119  Va.  447,  89 
S.  E.  935. 

•  Carolina  Coal  &  Ice  Co.  v.  South- 
ern Ry.  Co.,  144  N,  C.  732,  57  S.  E. 
444;  Beach  v.  Southern  R.  Co.,  131 
N.  C.  399,  42  S.  E.  856;  Allison  v. 
Southern  R.  Co.,  129  N.  C.  336,  40  S. 
E.  91;  Layden  v.  Endowment  Rank, 
K.  P.  of  World,  128  N.  C.  546,  39  S.  E. 
47;    Debnam   v.  Southern   Bell  Tele- 
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foreign  corporation  a  citizen  of  such  state,  and  it  still  remains,  for  the 
purposes  of  the  jurisdiction  of  the  federal  courts,  a  citizen  of  the  state 
by  which  it  was  originally  created.* 

§5709.  Manner  in   which   domestication   effected— In  general. 

While  a  statute  may  incorporate  an  association  existing  under  the  laws 
of  another  state  so  as  to  make  it  also  a  domestic  corporation,  a  statute 
granting  privileges  to  a  foreign  corporation  does  not  necessarily  have 
this  effect.  In  order  to  make  a  corporation,  already  in  existence  under 
the  laws  of  one  state,  a  corporation  of  another  state,  it  has  been  said 
by  the  United  States  Supreme  Court  that  "the  language  used  must 
imply  creation  or  adoption  in  such  form  as  to  confer  the  power  usually 
exercised  over  corporations  by  the  state  or  by  the  legislature,  and  such 
allegiance  as  a  state  corporation  owes  to  its  creator.  The  mere  grant 
of  privileges  or  powers  to  it  as  an  existing  corporation,  without  more, 
does  not  do  this,  and  does  not  make  it  a  citizen  of  the  state  conferring 
such  powers." 10  The  rule  thus  announced  has  received  frequent  sanc- 
tion and  application.11 


phone  &  Telegraph  Co.,  126  N.  C.  831, 
65  L.  R.  A.  915,  36  8.  E.  269;  Mutual 
Reserve  Fund  Life  Ass'n  of  New 
York  v.  Thompson,  125  N.  C.  435,  34 
S.  E.  537;  Bernhardt  v.  Brown,  119 
N.  C.  506,  36  L.  R.  A.  402,  26  S.  E. 
162;  Carolina,  C.  &  O.  By.  v.  McCown, 
84  S.  C.  318,  66  8.  E.  418;  Wilson  v. 
Southern  By.  Co.,  64  8.  C.  162,  41  8. 
E.  971,  36  8.  E.  701;  Calvert  v.  South- 
ern B.  Co.,  64  8.  C.  139,  41  8.  E.  963, 
36  8.  E.  750;  Young  v.  South  Trede- 
gar Iron  Co.,  85  Tenn.  189,  4  Am.  St. 
Bep.  752,  2  8.  W.  202.  See  §§174, 
390,  supra. 

9  See  §390,  supra,  §5714,  infra. 

See  also: 

United  States.  Patch  v.  Wabash 
B.  Co.,  207  U.  S.  277,  52  L.  Ed.  204; 
Biverdale  Cotton  Mills  v.  Alabama  & 
G.  Mfg.  Co.,  198  U.  S.  188,  49  L.  Ed. 
1008,  rev'g  127  Fed.  497. 

Arkansas.  Bussell  v.  St.  Louis 
Southwestern  By.  Co.,  71  Ark.  451,  75 
S   W.  725. 

Colorado.  New  York  Life  Ins.  Co. 
v.  Pike,  51  Colo.  238,  117  Pac.  899. 


Idaho.  Jennings  v.  Idaho  Bairway, 
Light  &  Power  Co.,  26  Idaho  703,  146 
Pac.  101. 

South  Carolina.  Carolina,  C.  &  O. 
By/v.  McCown,  84  8.  C.  318,  66  8.  E. 
418. 

10  Pennsylvania  B.  Co.  v.  St.  Louis, 
A.  ft  T.  H.  B.  Co.,  118  U.  8.  290,  296, 
30  L.  Ed.  83. 

11  United  States.  Biverdale  Cotton 
Mills  v.  Alabama  &  G.  Mfg.  Co.,  198 
U.  8.  188,  49  L.  Ed.  1008;  Louisville, 
N.  A.  &  C.  B.  Co.  v.  Louisville  Trust 
Co.,  174  U.  8.  552,  43  L.  Ed.  1081, 
modifying  75  Fed.  433;  St.  Louis  &  3. 
F.  B.  Co.  v.  James,  161  U.  8.  545, 
40  L.  Ed.  802;  Goodlett  v.  Louisville 
&  N.  B.  Co.,  122  U.  S.  391,  30  L.  Ed. 
1230;  Seattle  Gas  &  Electric  Co.  v. 
Citizens'  Light  &  Power  Co.,  123  Fed. 
588;  Goodloe  v.  Tennessee  Coal,  Iron 
ft  Bailroad  Co.,  117  Fed.  348;  Bust  v. 
United  Waterworks  Co.,  Ltd.,  70  Fed. 
129;  Chicago,  M.  &  St.  P.  B.  Co.  v. 
Becker,  32  Fed.  849;  Moore  v.  Chi- 
cago, St.  P.,  M.  &  O.  By.  Co.,  21  Fed. 
817;    Antelope   Co.   v.  Chicago,  B.  & 
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It  is  not  easy  in  all  such  cases  to  distinguish  between  the  purpose 
to  create  a  new  corporation  which  shall  owe  its  existence  to  the  law 
or  statute  under  consideration  and  the  intent  to  enable  a  corporation 
already  in  existence  under  the  laws  of  another  state  to  exercise  its 
functions  in  the  state  where  it  is  so  received.12  A  statute  conferring 
privileges  upon  a  corporation  created  by  or  under  the  laws  of  another 
state  may  be  a  mere  license,  and  not  an  act  of  incorporation,  and 
whether  it  is  the  one  or  the  other  depends  upon  the  intention  of  the 
legislature,  to  be  gathered  from  the  language  of  the  statute,  with  the 
aid  of  the  various  rules  governing  the  construction  of  statutes.18    Legis- 


Q.  B.  Co.,  16  Fed.  295;  Copeland  v. 
Memphis  &  C.  B.  Co.,  3  Woods  651, 
Fed.  Cm.  No.  3,209. 

Arkansas.  Russell  v.  St.  Louis 
Southwestern  B.  Co.,  71  Ark.  451,  75 
8.  W.  725. 

Colorado.  Cook  v.  Hager,  3  Colo. 
386. 

.  District  of  Columbia.  Clark  v.  Mu- 
tual Beserve  Fund  Life  Ass'n,  14 
App.  Cas.  154,  43  L.  B.  A.  390. 

Indiana.     Aspinwall  v.  Ohio  &  M. 

B.  Co.,  20  Ind.  492,  83  Am.  Dec.  329. 
Missouri.     State  v.  Shain,  245  Mo. 

78,  149  8.  W.  479;  Fielder  v.  Jessup, 
24  Mo.  App.  91. 

New  Jersey.  State  v.  Delaware,  L. 
&  W.  B.  Co.,  30  N.  J.  L.  473. 

New  York.  In  re  Prime,  136  N.  Y. 
347,  18  L.  B.  A.  713,  32  N.  E.  1091, 
aff'g  64  Hun  50,  18  N.  Y.  Supp.  603; 
In  re  Lyon's  Estate,  144  App.  Div. 
104,  128  N.  Y.  Supp.  1004;  Shepard 
&  Morse  Lumber  Co.  v.  Burleigh,  27 
App.  Div.  99,  50  N.  Y.  Supp.  135; 
Robinson  v.  International  Life  Assur. 
Soe.  of  London,  52  Barb.  450,  affM 
42  N.  Y.  54,  1  Am.  Bep.  400. 

North  Carolina,  Carolina  Coal  & 
Ice  Co.  v.  Southern  B.   Co.,  144  N. 

C.  732,  57  a  E.  444. 

Ohio.  Lander  v.  Burke,  65  Ohio  St. 
532,  63  N.  E.  69;  Baltimore  &  O.  B. 
Co.  v.  Cary,  28  Ohio  St.  208. 

Pennsylvania.  In  re  Schoenhofen 
Brewing  Co.,  8  Pa.  Super.  Ct.  141,  42 
Wkly.  N.  Cas.  402. 


Tennessee.  Stonega  Coke  &  Coal 
Co.  v.  Southern  Steel  Co.,  123  Tenn. 
428,  31  L.  B.  A.  (N.  S.)  278,  131  S. 
W.  988;  Illinois  Building  &  Loan 
Ass'n  v.  Walker  (Tenn.  Ch.  App.), 
42  S.  W.  191. 

Texas.  Coca  Cola  Co.  v.  Allison, 
52  Tex.  Civ.  App.  54,  113  S.  W.  308. 

Washington.  Daniel  v.  Gold  Hill 
Min.  Co.,  28  Wash.  411,  68  Pac.  884. 

West  Virginia.  Savage  v.  People 's 
Building,  Loan  &  Savings  Ass'n,  45 
W.  Va.  275,  31  S.  E.  991;  Quesenfoerry 
v.  People's  Building,  Loan  &  Savings 
Ass'n,  44  W.  Va.  512,  30  S.  E.  73. 

WGoodlett  v.  Louisville  &  N.  B. 
Co.,  122  U.  S.  391,  409,  30  L.  Ed.  1230; 
Pennsylvania  B.  Co.  v.  St.  Louis,  A.  & 
T.  H.  B.  Co.,  118  U.  8.  290,  30  L.  Ed. 
83;  James  v.  St.  Louis  &  8.  F.  By.  Co., 
46  Fed.  47. 

18  Pennsylvania  B.  Co.  v.  St.  Louis, 
A.  &  T.  H.  B.  Co.,  118  U.  S.  290,  30 
L.  Ed.  83;  James  v.  St.  Louis  &  S.  F. 
By.  Co.,  46  Fed.  47;  Uphoff  v.  Chicago, 
St.  L.  &  N.  O.  B.  Co.,  5  Fed.  545; 
Southern  &  A.  Tel.  Co.  v.  New  Or- 
leans, M.  &  T.  B.  Co.,  Fed.  Cas.  No. 
13,185. 

Thus  it  was  held  that  the  Baltimore 
&  Ohio  Bailroad  Company,  created  by 
the  laws  of  Maryland,  was  not  a  citi- 
zen or  resident  of  Virginia  by  virtue 
of  a  statute  of  the  latter  state  which 
provided  that  "the  same  rights  and 
privileges  shall  be,  and  are  hereby 
granted    to    the    aforesaid    company 
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lation,  not  purporting  to  create  a  new  corporation,  but  declari 
for  certain  purposes  the  foreign  corporation  shall  be  deemed 
domestic  corporation,  will  be  regarded  as  simply  an  enabling 

within  the  territory  of  Virginia,  and 
the  said  company  shall  be  subject  to 
the  same  pains,  penalties,  and  obliga- 
tions as  are  imposed  by  said  act  (the 
act  of  Maryland),  and  the  same  rights, 
privileges,  and  immunities  which  are 
reserved  to  the  state  of  Maryland  or 
to  the  citizens  thereof  and  are  hereby 
reserved  to  the  state  of  Virginia  and 
her  citizens,"  as  this  was  not  the 
creation  of  a  new  corporation,  but  a 
mere  license  to  the  Maryland  corpora- 
tion. Baltimore  &  O.  B.  Go.  v.  Harris, 
12  Wall.  (U.  S.)  65,  20  L.  Ed.  354. 

The  contrary  was  held  where,  after 
an  insurance  company  with  the  name 
''Grangers'  Life  &  Health  Insurance 
Company"  had  been  incorporated  in 
Alabama,  the  legislature  of  Missis- 
sippi passed  an  act  entitled  "An  act 
to  authorize  the  Grangers'  Life  and 
Health  Insurance  Company  to  create 
and  establish  branch  departments  in 
this  state,"  and  providing  that  said 
company,  "incorporated  by,  and  un- 
der the  laws  of  Alabama,  be  and  the 
same  is  hereby  authorized  and  em- 
powered to  create  and  establish  in  this 
state,  one  or  more  branch  departments 
thereof  whenever  there  shall  be  sub- 
scribed to  and  paid  into  said  company 
*  *  *  one  hundred  thousand  dol- 
lars as  capital  stock,  so  created  and 
established,  the  said  stock  to  be  sub- 
scribed for,  and  owned  by,  and  the 
directors  of  any  such  branch  depart- 
ment to  be,  citizens  of  the  state  of 
Mississippi,"  and  further  providing 
that,  whenever  any  such  'branch  de- 
partment or  departments  shall  be 
created  or  established,  the  said  com- 
pany "shall  be  regarded  as  a  home 
company,  and  shall  be  entitled  to,  and 
may  exercise  and  enjoy  all  the  rights, 
privileges,  immunities,  and  exemptions 
of    life    insurance    companies    incor- 
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porated  by  the  laws  of  Missi 
and  making  it  the  duty  of  the 
of  Mississippi,  on  the  creat: 
establishment  of  any  such  bri 
partment,  to  give  to  the  offics. 
agents  of  said  company,  a  certificate, 
"stating  the  same,  and  autl^- «  sizing 
it  to  do  business  as  a  dome^"fci<5-  life 
insurance  company  of  Missi  sea^ijppi*" 
It  was  held  that  the  effect  of  -fciais  act 
was  not  merely  to  license,  or  to  en- 
able the  Alabama  corporation,  fc<^  trans- 
act business  and  exercise  its  ^>owers 
in  Mississippi,  but  to  create  a  <U.i»tinct 
corporation  in  Mississippi,  ha*^i*^£?  *^,e 
same  name  and  like  franchisee  «*-c  *ne 
Alabama  corporation.  Grange  :x~^  9  ^ife 
&  Health  Ins.  Co.  v.  Kamper,  ^-3  Ala. 
325. 

In  the  following  cases  statute  -*=^«    -were 
•construed  as  acts  of  incorporate  - 
not  mere  licenses: 

United  States.     Graham  v. 
H.  &  E.  B.  Co.,  118  U.  S.  161- 
Ed.  196  j  €lark  v.  Barnard,  lOJ 
436,  27  L.  Ed.  780;  Memphis 
Co.  v.  Alabama,  107  U.  S.  581- 
Ed.  518;  Indianapolis  &  St.  L- 
v.  Vance,  96  U.  S.  450,  24  L.  E5 
Ohio  &  M.  B.  Co.  v.  Wheeler,  3- 
286,  17  L.  Ed.  130;  Western 
Co.  v.  Boberson,  61  Fed.  592; 
Sioux  City  &  P.  B.  Co.,  8  Fe* 
TJphoff  v.  Chicago,  St.  L.  &  IT- 
Co.,  5  Fed.  545;  Blackburn  v. 
M.  &  M.  B.  Co.,  2  Flip.  525,  Fe?  « 
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.  Co. 

_     752; 

lack 

B. 

mit  v. 

794; 

.  B. 

lma, 

Cas. 

ft 


u>    **0' 


No.  1,467;  Copeland  v.  Mem.] 
C.  B.  Co.,  3  Woods  651,  Fed.  0< 
3,209. 

Georgia.    Angier  v.  East  Tera**' 
V.  &  G.  B.  Co.,  74  Ga.  634.  „- 

Illinois.  Quincy  Bailroad  ^^*Vmi>« 
Co.  v.  Adams  County,  88  111-  _  -J 
Bachman  v.  Supreme  Lodge 
&  Ladies  of  Honor,  44  HI.  App- 

Nebraska.     State  v.  Chicago* 
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lating  the  right  of  the  foreign  corporation  to  do  business  in  the  state 
by  which  such  legislation  was  enacted.14 

The  true  rule  upon  the  subject  is  that  when  the  state  does  not  assume 
by  its  legislation  to  create  a  corporation  or  to  require  a  corporation  to 
become  domestic,  but  recognizes  the  existence  of  such  foreign  corpora- 
tion and  its  right  to  come  into  the  state  and  transact  business  therein, 
such  foreign  corporation  remains  a  corporation  of  the  state  under 
whose  laws  it  was  created.15  And  where  it  appears  from  the  body  of 
a  legislative  act  that  it  was  not  the  intention  of  the  legislature  of  the 
state  to  create  a  new  corporation,  but  only  to  give  the  assent  of 
such  state  to  the  exercise  by  a  foreign  corporation,  within  the  limits 
of  such  state  and  subject  to  certain  conditions,  of  some  of  the  powers 
granted  to  it  by  the  state  which  created  it,  the  use  of  the  word  "in- 
corporate" in  the  title  of  the  act  will  not  extend  such  intention.16 
While  the  title  of  a  statute  should  not  be  completely  ignored  in  de- 
termining the  legislative  intent,  it  cannot  be  used  to  extend  or  restrain 
any  positive  provisions  contained  in  the  body  of  the  act,  and  is  of 
little  weight,  even  when  the  meaning  of  such  provision  is  doubtful.17 
When  the  constitution  of  a  state  exacts  that  the  subject  of  the  act 
shall  be  clearly  expressed  in  the  title,  and  renders  invalid  provisions 
in  the  body  of  the  act  which  do  not  fall  within  the  scope  of  the  title, 
it  is  held  that  a  state  statute,  the  title  of  which  shows  no  intent  to 
create  a  corporation  under  the  laws  of  the  state,  but  only  to  grant 
unconditionally  to  a  corporation  of  another  state  the  powers,  privi- 
leges and  immunities  named  in  the  act,  and  the  body  of  which  merely 
singles  out  a  named  foreign  corporation  which  it  recognizes  as  already 
existing  under  the  laws  of  another  state,  and  does  not  deal  with  the 
autonomy  or  internal  government  of  such  corporation,  but  merely 


Q.  B.  Co.,  25  Neb.  156,  2  L.  B.  A.  564, 
41  N.  W.  125. 

New  Jersey.  McGregor  v.  Erie  By. 
Co.,  35  N.  J.  L.  115. 

New  York.  People  v.  Lake  Shore 
&  M.  S.  R.  Co.,  11  Hun  1. 

West  Virginia.  Goshorn  v.  Ohio,  1 
W.  Va.  308. 

14  Chicago,  M.  &  St.  P.  By.  Co.  v. 
Becker,  32  Fed.  849;  Moore  v.  Chi- 
cago, St.  P.,  M.  &  O.  Ry.  Co.,  21  Fed. 
817. 

15  Antelope  v.  Chicago,  B.  &  Q.  R. 
Co.,  16  Fed.  295;  Missouri,  K.  &  T. 
B.  Co.  v.  Texas  &  St.  L.  By.  Co.,  10 
Fed.  407. 


WGoodlett  v.  Louisville  &  N.  B. 
Co.,  122  U.  S.  391,  30  L.  Ed.  1230,  dis- 
tinguishing Memphis  &  C.  B.  Co.  v. 
Alabama,  107  U.  S.  581,  27  L.  Ed.  518, 
where  the  body  of  the  act  indicated 
a  purpose  to  create  a  corporation,  and 
not  simply  to  recognize  an  existing 
corporation  of  another  state  and  in- 
vest it  with  authority  to  exert  its 
functions  within  the  state  by  which 
toe  legislation  was  enacted. 

17  Goodlett  v.  Louisville  &  N.  B.  Co., 
122  U.  S.  391,  30  L.  Ed.  1230;  Louis- 
ville Trust  Co.  v.  Louisville,  N.  A.  & 
C.  B.  Co.,  75  Fed.  433. 
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provides  that  it  shall  enjoy  the  privileges  conferred  upon  corporations 
organized  under  the  general  laws  of  the  state  for  mining,  manufac- 
turing or  industrial  purposes,  and  that  nothing  in  the  act  shall  t>e 
construed  to  limit  or  interfere  with  any  rights  or  privileges  which 
said  corporation  may  enjoy  under  the  laws  of  the  state  of  its  creation, 
amounts  to  a  mere  license  to  do  business  in  the  state  by  which  sueli 
legislation  was  enacted.11 

A  foreign  corporation,  however,  does  not  become  a  domestic  corpora- 
tion under  such  a  statute  by  the  filing  of  a  copy  of  its  charter  and 
by-laws,  when  they  are  filed  by  its  general  counsel,  or  any  other  per- 
son, without  authority,  and  it  promptly  disavows  the  act  and  demands 
of  the  secretary  of  state  a  return  of  the  papers.1* 

§5710.  — Insufficiency  of  mere  legislative  declaration.    It  has 
been  seen  that  while  a  corporation  of  the  same  name  may  be  chartered. 
by  two  states,  clothed  with  the  same  capacities  and  powers  and  in- 
tended to  accomplish  the  same  objects  and  be  exercising  the  same 
powers  and  duties  in  both  states,  yet  it  will,  in  law,  be  two  distinct 
corporations — one  in  each  state — with  only  such  corporate  powers  ixi. 
each  state  as  are  conferred  by  its  creation  in  that  state.80    But  mere 
legislative  declaration  cannot  make  all  corporations  created  by  chartex- 
or  the  laws  of  other  states  domestic  corporations  of  a  state.    To  make 
a  foreign  corporation  a  domestic  corporation,  it  must  be  chartered  \>y 
the  state  seeking  to  domesticate  it.91    If  a  mere  legislative  declaration 
could  be  made  to  have  such  effect  of  adopting  or  naturalizing  a  foreign 
corporation  and  making  it  a  domestic  corporation,  then  there  would 
be  presented  to  the  courts  the  anomaly,  or  rather,  the  absurdity  of  » 
corporation  without  a  charter,  because,  according  to  the  settled  lawv 
courts  cannot  look  to  the  foreign  charter  in  order  to  ascertain  th.e 
power,  duties  and  franchises  of  a  domestic  corporation,  but  alone  -to 
the  authority  conferred  by  its  domestic  charter  and  the  laws  of  th.e 
state  by  which  the  domestic  charter  was  granted.8*   When  so  chartered  * 
the  corporation  will  be  a  domestic  corporation  of  the  domesticating" 
state,  without  reference  to  its  charter  in  the  state  of  its  creation,  with 

lSGoodloe  v.  Tennessee  Goal  ft  Iron  » §§  174,  390,  and  §5707,  supra. 

Co.,  117  Fed.  348,  citing  Louisville,  N.  SI  Bece  v.  Newport  News  ft  M.  Val~ 

A.  ft  C.  B.  Co.  v.  Louisville  Trust  Co.,  Co.,  32  W.  Va.  164,  3  L.  B.  A.  57^, 

174  U.  S.  552,  43  L.  Ed.  1081,  and  9  8.  E.  212. 

Goodlett  v.  Louisville  ft  N.  B.  Co.,  122  StBece  v.  Newport  News  ft  M.  Va>l~ 

XT.  S.  391,  30  L.  Ed.  1230.  Co.,  32  W.  Va.  164,  3  L.  B.  A.  57&* 

19  Mutual  Beserve  Fund  Life  Ass'n  9  8.  E.  212. 
of  New  York  v.  Thompson,  125  N.  C. 
435,  34  S.  E.  537. 
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such  powers,  duties  and  franchises  only  as  are  conferred  by  the  charter 
and  laws  of  the  state  by  which  it  is  so  domesticated.88 

Of  course  a  state  cannot,  by  such  a  legislative  declaration,  make  all 
foreign  corporations  domestic  corporations  so  as  to  deprive  the  foreign 
corporation  of  its  right  to  resort  to  the  federal  courts  in  cases  where 
such  right  is  conferred  by  the  Constitution  and  laws  of  the  United 
States.84  Accordingly,  a  statute  declaring  that  foreign  railroad  cor- 
porations, doing  business  in  the  state,  shall  in  all  suits  and  legal  pro- 
ceedings, be  held  and  treated  as  domestic  corporations  of  such  state, 
and  requiring  any  such  corporation  to  file  an  agreement  to  that  effect, 
is,  so  far  as  it  attempts  to  deprive  such  corporations  of  the  right  to 
remove  to  the  federal  courts  suits  brought  by  or  against  it  in  the 
courts  of  such  state,  inoperative  and  void,  and  such  a  foreign  corpora- 
tion may  exercise  such  right  in  any  proper  case,  notwithstanding  it 
has  executed  and  filed  such  agreement  in  pursuance  of  the  provisions 
of  said  statute.86 

§  5711.  —  Effect  of  merely  authorising  foreign  corporation  to  hold 
property  or  do  business.  A  statute  which  merely  recognizes  a  cor- 
poration created  by  the  laws  of  another  state,  and  authorizes  it  to  hold 
property  and  do  business  within  the  state,  does  not  make  it  a  domestic 
corporation.86  Thus  a  corporation  organized  under  the  laws  of  one 
state  does  not  cease  to  be  a  corporation  of  that  state  and  become  a 
foreign  corporation,  by  accepting  from  another  state  or  country  a  grant 
of  the  privilege  of  owning  and  using  real  and  other  property  therein 

•8  Bece  v.  Newport  News  &  M.  Val.  L.  Ed.  1230;   Clark  v.  Barnard,  108 

Co.,  32  W.  Va.  164,  3  L.  B.  A.  572,  9  U.  8.  436,  27  L.  Ed.  780;  Baltimore  & 

8.  E.  212.    See  §§  390,  supra,  and  5707,  O.  B.  Co.  v.  Harris,  12  Wall.  65,  20  L. 

supra.  Ed.  354;  St.  Louis  &  8.  F.  By.  Co.  v. 

MBece  v.  Newport  News  k  M.  Val.  Cross,  171  Fed.  480;  Goodloe  v.  Ten- 
Co.,  32  W.  Va.  164,  3  L.  E.  A.  572,  9  nessee  Coal,  Iron  k  Eailroad  Co.,  117 
S.  E.  212.  See  §390,  supra,  §5714,  Fed.  348;  Bust  v.  United  Waterworks 
infra.  Co.,  Ltd.,  70  Fed.  129;  Chicago,  M.  k 

»  Eece  v.  Newport  News  k  M.  Val.  St.  P.  By.  Co.  v.  Becker,  32  Fed.  849; 

Co.,  32  W.  Va.  164,  3  L.  B.  A.  572,  9  Wilkinson  v.  Delaware,  L.  k  W.  B. 

8.    E.    212.      See   §390,    supra,    and  Co.,  22  Fed.  353;  Moore  v.  Chicago, 

§  5714,  infra.  St.  P.,  M.  &  O.  By.  Co.,  21  Fed.  817; 

86  United  States.    Biverdale  Cotton  Antelope  Co.  v.  Chicago,  B.  k  Q.  B. 

Mills  v.  Alabama  k  G.  Mfg.  Co.,  198  Co.,  16  Fed.  295;   Copeland  v.  Mem- 

U.  8.  188,  49  L.  Ed.   108,  rev'g  127  phis  k  C.  B.  Co.,  3  Woods  651,  Fed. 

Fed.  497;  Louisville,  N.  A.  k  C.  B.  Cas.  No.  3,209. 

Co.  v.  Louisville  Trust  Co.,  174  IT.  8.  Colorado.     Now  York  Life  Ins.  Co, 

552,  43  L.  Ed.  1081;  Goodlett  v.  Louis-  v.  Pike,  51  Colo.  238,  117  Pac.  899; 

ville  k  N.  B.  Co.,  122  U.  S.  391,  30  Cook  v.  Hager,  3  Colo.  386. 
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necessary  or  convenient  in  carrying  on  its  corporate  business.87    The 
mere  grant  to  a  foreign  corporation  of  the  right  to  hold  property,  or 


Idaho.  Jennings  v.  Idaho  Railway, 
Light  ft  Power  Co.,  26  Idaho  703,  146 
Pac.  101;  Boyer  v.  Northern  Pac.  By. 
Co.,  8  Idaho  74,  70  L.  R.  A.  691,  66 
Pac.  826. 

Indiana.  Aspinwall  v.  Ohio  ft  M. 
R.  Co.,  20  Ind.  492,  83  Am.  Dec.  329. 

Kentucky.  Illinois  Cent.  R.  Co.  v. 
Hibbs,  25  Ky.  L.  Rep.  1899,  78  8.  W. 
1116. 

Massachusetts.  Bergner  ft  Engel 
Brewing  Co.  v.  Dreyfus,  172  Mass. 
154,  70  Am.  St.  Rep.  251,  51  N.  E.  531; 
Blackstone  Mfg.  Co.  v.  Blackstone,  13 
Gray  488. 

Missouri  Fielder  v.  Jessup,  24  Mo. 
App.  91. 

New  Jersey.  State  v.  Delaware,  L. 
ft  W.  R.  Co.,  30  N.  J.  L.  473. 

New  York.  In  re  Prime,  136  N.  T. 
347,  18  L.  R.  A.  713,  32  N.  E.  1091, 
aff'g  64  Hun  50,  18  N.  Y.  Supp.  603; 
Shepard  ft  Morse  Lumber  Co.  v.  Bur- 
leigh, 27  App.  Div.  99,  50  N.  Y.  Supp. 
135;  Robinson  v.  International  Jjife 
\ssur.  Soc.  of  London,  52  Barb.  450, 
aff'd  42  N.  Y.  54,  1  Am.  Rep.  400. 

Ohio.  Lander  v.  Burke,  65  Ohio  St. 
532,  63  N.  E.  89;  Baltimore  ft  O.  R. 
Co.  v.  Cary,  28  Ohio  St.  208. 

South  Carolina.  Wilson  v.  Southern 
R.  Co.,  64  S.  C.  162,  36  S.  E.  701,  41 
S.  E.  971;  Calvert  v.  Southern  R.  Co., 
64  S.  C.  139,  36  S.  E.  750,  41  S.  E. 
963. 

Washington.  Daniel  v.  Gold  Hill 
Min.  Co.,  28  Wash.  411,  68  Pac.  884. 

West  Virginia.  Savage  v.  People's 
Building,  Loan  ft  Savings  Ass'n,  45 
W.  Va.  275,  31  S.  E.  991;  Quesenberry 
v.  People's  Building,  Loan  ft  Savings 
Ass'n,  44  W.  Va.  512,  30  S.  E.  73; 
Humphreys  v.  Newport  News  ft  M. 
Val.  Co.,  33  W.  Va.  135,  10  S.  E.  39. 

A  statute  granting  a  foreign  chari- 
table society  the  power  to  take  by  gift 
and  hold  and  convey  real  or  personal 


property  for  the  purposes  for  which 
the  society  was  created,  does  not  do- 
mesticate it.  In  re  Prime,  136  N.  Y. 
347,  18  L.  R.  A.  713,  32  N.  E.  1091, 
aff'g  64  Hun  50,  18  N.  Y.  Supp.  603. 

A  corporation  organized  under  the 
laws  of  Ohio  does  not  cease  to  be 
such,  nor  become  a  foreign  corpora- 
tion, by  accepting  from  another  state 
or  country  a  grant  of  the  privilege  of 
owning  and  using  real  and  other 
property  therein  necessary  or  con- 
venient in  carrying  on  its  corporate 
business.  Lander  v.  Burke,  65  Ohio 
St.  532,  63  N.  E.  69. 

"To  grant  to  a  foreign  corporation 
the  right  to  hold  property,  to  do  busi- 
ness, maintain  actions,  enjoy  the 
benefits  of  eminent  domain,  does  not 
make  it  a  domestic  corporation;  and 
notwithstanding  the  right  to  the  en- 
joyment of  all  of  these  privileges,  and 
such  others  as  the  legislature  may 
from  time  to  time  provide,  the  resi- 
dence or  citizenship  of  a  foreign  cor- 
poration would  not  be  changed,  and 
it  would  still,  under  the  great  weight 
of  authority,  be  subject  to  attachment 
as  a  foreign  corporation.  Barbour  v. 
Paige  Hotel  Co.,  2  App.  D.  C.  174; 
Cowardin  v.  Universal  Life  Ins.  Co., 
32  Gratt.  (Va.)  445;  Merrick  v.  Van 
Santvoord,  34  N.  Y.  208;  Blackstone 
Mfg.  Co.  v.  Blackstone,  13  Gray 
(Mass.)  488;  Bank  of  Augusta  v. 
Ea.le,  13  Pet.  519,  10  L.  Ed.  277; 
Shaw  v.  Quincy  Min.  Co.,  145  U.  S. 
444,  12  Sup.  Ct.  935,  36  L.  Ed.  768." 
Jennings  v.  Idaho  Railway,  Light  ft 
Power  Co.,  26  Idaho  703,  146  Pac.  101. 

«7  United  States.  Baltimore  ft  O. 
R.  Co.  v.  Harris,  12  Wall.  65,  20  L. 
Ed.  354. 

Idaho.  Jennings  v.  Idaho  Railway, 
Light  ft  Power  Co.,  26  Idaho  703,  146 
Pac.  101. 

Massachusetts.  Blackstone  Mfg.  Co. 
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do  business  in  the  state,  is  but  the  legislative  expression  of  comity 
without  a  change  of  corporate  status.8* 

§  5712.  —  Necessity  of  acceptance  by  corporation  of  incorporation 
by  another  state.  In  a  case  where  a  corporation  existing  under  the 
laws  of  one  state  is  adopted  by  the  laws  of  another  state  and  invested 
with  full  corporate  powers  by  the  latter  state,  it  does  not  thereby 
become  a  corporation  of  such  latter  state  until  it  does  some  act  which 
signifies  its  acceptance  of  this  legislation  and  its  purpose  to  be  gov- 
erned by  it.89  So  also  where  a  foreign  corporation  procures  a  charter 
under  the  laws  of  another  state,  but  does  not  organize  under  such 
charter  or  act  under  it  in  any  way,  it  does  not  become  a  corporation  of 
the  latter  state.80  In  the  case  of  an  existing  railroad  corporation  organ- 
ized under  the  laws  of  one  state,  which  is  authorized  by  the  laws  of 
another  state  to  extend  its  road  into  the  latter,  it  does  not  become  a 
citizen  of  the  latter  state  by  exercising  this  authority,  unless  the  statute 
giving  this  permission  must  necessarily  be  construed  as  creating  a  new 
corporation  of  the  state  which  grants  the  permission.81  And  where  a 
corporation  incorporated  and  organized  under  the  laws  of  one  state  to 
build  a  railroad  in  such  state  procures  from  the  legislature  of  another 
state  a  special  act  of  incorporation  authorizing  it  to  extend  its  railroad 
into  such  state,  it  does  not  become  a  corporation  of  the  state  granting  to 
it  such  charter.88  Where  there  is  no  specific  provision  in  the  statute 
that  its  benefits  shall  be  accepted  in  any  formal  way,  acceptance  may 
be  presumed  and  the  act  become  operative  without  any  act  of  the 
company.88  If  the  foreign  corporation  acts  avowedly  as  a  corporation 
of  the  state,  executes  a  mortgage  reciting  that  it  is  a  corporation  of  the 

v.  Blackstone,  13  Gray  488.  See  Louisville  Trust  Go.  v.  Louisville, 

New  Jersey.    State  v.  Delaware,  L.  N.  A.  ft  C.  R.  Co.,  75  Fed.  433.    See 

ft  W.  B.  Co.,  30  N.  J.  L.  473.  §§  239-249,  supra. 

Ohio.    Lander  v.  Burke,  65  Ohio  St.  80  Illinois  Building  ft  Loan  Ass  'n  v. 

532,  63  N.  E.  69.                                       '  Walker   (Tenn.  Ch.  App.),  42  8.  W. 

S3  8tonega  Coke  ft  Coal  Co.  v.  South-  191. 

era  8teel  Co.,  123  Tenn.  428,  31  L.  R.  81  Pennsylvania  B.  Co.  v.  St.  Louis, 

A.  (N.  S.)  278,  131  S.  W.  988.  A.  ft  T.  H.  B.  Co.,  118  V.  8.  83,  30 

89  Nashua  ft  L.  B.  Corporation  v.  L.  Ed.  83. 

Boston  ft  L.  B.  Corporation,  136  U.  S.  88  Philadelphia,  W.  ft  B.  B.  Co.  v. 

356,  34  L.  Ed.  363;  Pennsylvania  B.  Kent  County  B.  Co.,  5  Houst.  (Del.) 

Co.  v.  St.  Louis,  A.  ft  T.  H.  B.  Co.,  118  127. 

TT.  8.  290,  30  L.  Ed.  83;  Philadelphia,  88  Louisville  Trust  Co.  v.  Louisville, 

W.  ft  B.  B.  Co.  v.  Kent  County  B.  Co.,  N.  A.  ft  C.  B.  Co.,  75  Fed.  433.    See 

5  Houst.  (Del.)  127;  Mutual  Reserve  also  Black  horn  v.  Selma,  M.  ft  M.  R. 

Fund    Life   Ass'n    of   New   York    v.  Co.,  2  Flip.  (IT.  8.)  525,  Fed.  Ca9.  No. 

Thompson,  125  N.  C.  435,  34  8.  E.  537.  1,467. 
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state  and  files  a  petition  for  condemnation  of  land  reciting  that  it  is 
such  a  corporation  and  possesses  the  power  of  condemnation  under  such 
statute,  acceptance  will  be  presumed.84   Under  a  statute  providing  that 
a  railroad  company,  organized  under  the  laws  of  another  state,  owning 
and  operating  a  line  of  road  within  the  state,  "shall  have  and  ;possess 
all  the  powers,  franchises,  rights  and  privileges,  and  be  subject   ix>  the 
same  liabilities  of  railroad  companies  organized  and  incorporated  un- 
der the  law  of  this  state,  including  the  right  to  sue  and  the  liability  to 
be  sued,  the  same  as  railroads  organized  under  the  laws  of  this  s*fc3,te," 
on  condition  that  they  file  a  copy  of  their  articles  of  incorporation  or 
charter  with  the  secretary  of  state,  a  foreign  railroad  company    ^w^hich 
has  not  complied  with  such  condition  is  not  entitled  to  any  of  tho  rights 
secured  by  such  statute.3* 


§  5713.  —  Acts  held  not  to  effect  domestication  of  foreign  o 
tion.     The  following  acts  have  been  held  not  to  make  a 
corporation  a  corporation  of  the  state  in  which  such  acts  were 
compliance  with  the  requirements  of  a  statute  regulating  th.e 
of  foreign  corporations  to  do  business  in  the  state;88  the  appoi 


done: 

xigW 
-fcxnent 


34  Louisville  Trust  Co.  v.  Louisville, 
N.  A.  &  C.  B.  Co.,  75  Fed.  433.  Taft, 
J.,  said:  "But  if  acceptance  is  neces- 
sary, it  is  well  settled  that  it  may  be 
shown  by  acts  in  pais."  See  §§245, 
246,  supra. 

85  State  v.  Chicago,  M.  &  St.  P.  By. 
Co.,  80  Iowa  586,  46  N.  W.  741.  See 
§§  239-249,  supra. 

86  United  States.  St.  Louis  &  S.  F. 
By.  Co.  v.  James,  161  U.  S.  545,  40 
L.  Ed.  802;  Bust  v.  United  Water- 
works Co.,  70  Fed.  129;  James  v.  St. 
Louis  &  S.  F.  By.  Co.,  46  Fed.  47; 
Chicago,  I.  &  N.  P.  B.  Co.  v.  Minne- 
sota &  N.  W.  B.  Co.,  29  Fed.  337;  An- 
telope Co.  v.  Chicago,  B.  &  Q.  B.  Co., 
4  McCrary  46,  16  Fed.  295;  Copeland 
v.  Memphis  &  C.  B.  Co.,  3  Woods  651, 
Fed.  Cas.  No.  3,209. 

Arkansas.  Phoenix  Assur.  Co.  v. 
Ludwig,  87  Ark.  465,  113  S.  W.  34. 

Colorado.  New  York  Life  Ins.  Co. 
v.  Pike,  51  Colo.  238,  117  Pac.  899; 
Cook  v.  Hager,  3  Colo.  386. 

District  of  Columbia.     Barbour  v. 


Paige  Hotel  Co.,  2  App.  Cas.  1. 

Idaho.    JenningB  v.  Idaho 
Light  &  Power  Co.,  26  Idaho 
Pac.  101;  Boyer  v.  Northern 
Co.,  8  Idaho  74,  70  L.  B.  A. 
Pac.  826. 

Illinois.  Sprague  v.  Univer 
ing  Mach.  Co.,  134  111.  App.  3 

Kentucky.  Illinois  Cent.  R~ 
Hibbs,  25  Ky.  L.  Bep.  1899,  7fl 
1116. 

Louisiana.     Liverpool   &   L»- 
Ins.  Co.  v.  Board  of  Assessors, 
Ann.  760,  16  L.  B.  A.  56,  11  &* 

Massachusetts.     Bergner    & 
Brewing   Co.   v.   Dreyfus,    1725 
154,  70  Am.  St.  Bep.  251,  51  N- 

Michigan.  Wells  v.  United 
Fidelity  &  Guaranty  Co.  of  Ba 
160  Mich.  213,  125  N.  W.  57. 

Missouri.  Fielder  v.  Jessup, 
App.  91. 

New  Jersey.  State  v.  Delay**" 
&  W.  B.  Co.,  30  N.  J.  L.  473. 

New  York.  Shepard  &  Mo»* 
ber  Co.  v.  Burleigh,  27  App. 


ilway, 

,  148 
.  By. 
1,  66 

X    Vot- 


.  v. 


&    0. 
U. 

^3ng*l 
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by  a  foreign  corporation  of  an  attorney  or  agent  in  a  state  other  than 
that  of  its  creation  to  accept  service  of  process  for  it,  or  upon  whom 
process  may  be  served  ;*7  occupancy  of  a  store  in  a  state  other  than 
that  of  its  creation,  which  is  managed  by  clerks  and  agents  residing 
there,  and  payment  of  taxes  on  its  stock  of  merchandise  in  such  state  ;*• 
the  purchase  of  property,  maintenance  of  an  office  and  doing  of  busi- 
ness in  a  state  other  than  that  of  its  creation;*9  the  construction  and 
operation  of  a  railroad  in  another  state  by  virtue  of  legislative  author- 
ity of  such  state;40  leasing,  purchasing  and  operating  a  railroad  in 


50  N.  T.  Supp.  135;  Robinson  v.  In- 
ternational Life  Assur.  Soc.  of  Lon- 
don, 52  Barb.  450,  aff'd  42  N.  Y.  54, 
1  Am.  Rep.  400. 

Pennsylvania.  In  re  Peter  Schoen- 
hofen  Brewing  Co.,  8  Pa.  Super.  Ct. 
141,  42  Wkly.  N.  Cas.  402. 

South  Carolina.  Wilson  v.  Southern 
By.  Co.,  64  S.  C.  162,  36  S.  E.  701,  41 
8    E.  971. 

Tennessee.  Illinois  Building  ft  Loan 
Ass'n  v.  Walker  (Tenn.  Ch.  App.),  42 
8.  W.  191. 

Texas.  Coca  Cola  Co.  v.  Allison,  52 
Tex.  Civ.  App.  54,  113  S.  W.  308. 

Washington.  Daniel  v.  Gold  Hill 
Min.  Co.,  28  Wash.  411,  68  Pac  884.  . 

Wast  Virginia.  Savage  v.  People's 
Building,  Loan  ft  Savings  Ass'n,  45 
W.  Va.  275,  31  S.  E.  991;  Quesenberry 
v.  People's  Building,  Loan  ft  Savings 
Ass  'n,  44  W.  Va.  512,  30  S.  E.  73.  See 
Humphreys  v.  Newport  News  ft  M. 
Val.  Co.,  33  W.  Va.  135,  10  8.  E.  39. 

87  United  States.  Tennis  Bros.  Co. 
v.  Wetzel  ft  T.  By.  Co.,  140  Fed.  193. 

Arkansas.  Phoenix  Assur.  Co.  v. 
Ludwig,  87  Ark.  465,  113  8.  W.  34. 

Idaho.  Boyer  v.  Northern  Pac.  B. 
Co.,  8  Idaho  74,  70  L.  B.  A.  691,  66 
Pae.  826,  overruling  Easley  v.  New 
Zealand  Ins.  Co.,  4  Idaho  205,  38  Pac. 
405. 

liOUislana.  Liverpool,  L.  ft  G.  Ins. 
Co.  v.  Board  of  Assessors,  44  La.  Ann. 
760,  16  L.  R.  A.  56,  11  So.  91. 

Missouri  Fielder  v.  Jessup,  24  Mo. 
App.  91. 


New  York.  Robinson  v.  Interna- 
tional Life  Assur.  Soc.  of  London,  52 
Barb.  450,  aff'd  42  N.  Y.  54,  1  Am. 
Bep.  400. 

South  Carolina.  Wilson  v.  South- 
ern B.  Co.,  64  S.  C.  162,  36  S.  E.  701, 
41  8.  E.  971;  Calvert  v.  Southern  B. 
Co.,  64  8.  C.  139,  36  8.  E.  750,  41  8.  E. 
963. 

Wast  Virginia.  Quesenberry  v.  Peo- 
ple 's  Building,  Loan  ft  Savings  Ass  'n, 
44  W.  Va.  512,  30  8.  E.  73;  Savage  v. 
People's  Building,  Loan  ft  Savings 
Ass'n,  45  W.  Va.  275,  31  8.  E.  991. 

81  Hammond  Beef  ft  Provision  Co. 
v.  Best,  91  Me.  431,  42  L.  B.  A.  528, 
40  Atl.  338. 

ttVoss  v.  Evans  Marble  Co.,  101 
HI.  App.  373. 

40  Louisville,  N.  A.  ft  C.  By.  Co.  v. 
Louisville  Trust  Co.,  174  U.  8.  552,  43 
L.  Ed.  1081;  St.  Joseph  ft  G.  I.  B.  Co. 
v.  Steele,  167  U.  8.  659,  42  L.  Ed.  315; 
St.  Louis  ft  8.  F.  B.  Co.  v.  James,  161 
U.  8.  545,,  40  L.  Ed.  802;  Gerling  v. 
Baltimore  ft  O.  B.  Co.,  151  U.  S.  673, 
38  L.  Ed.  311;  Goodlett  v.  Louisville 
ft  N.  B.  Co.,  122  U.  8.  391,  30  L.  Ed. 
1230;  Pennsylvania  B.  Co.  v.  St.  Louis, 
N.  A.  ft  T.  H.  B.  Co.,  118  U.  S.  290, 
30  L.  Ed.  83;  Baltimore  ft  O.  B.  Co. 
v.  Harris,  12  Wall.  (U.  8.)  65,  20  L. 
Ed.  354;  Hubble  v.  Nashville,  C.  ft 
St.  L.  By.  Co.,  185  Fed.  535;  Atlantic 
Coast  Line  R.  Co.  v.  Dunning,  166  Fed. 
850;  Goodloe  v.  Tennessee  Coal,  Iron 
ft  Railroad  Co.,  117  Fed.  348;  Chap- 
man  v.  Alabama   Great  Southern  R. 
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another  state  by  virtue  of  certain  enabling  acts  of  the  legislatu 
such  state;41  or  without  the  authority  of  such  enabling  act.4* 
acts  are  entirely  consistent  with  the  fact  that  in  all  respects  it 
a  foreign  corporation,4* 

§  5714.  Citizenship  of  domesticated  corporation  for  purpos 
federal  jurisdiction.   While  a  corporation  created  and  existing 
under  the  laws  of  one  state  may  become  a  domestic  corporation 
other  state,  yet  such  fact  does  not  affect  the  character  of  the  or 
corporation  for  the  purposes  of  federal  jurisdiction,  and  it  rem 
citizen  of  the  state  in  which  it  was  first  created.44   The  Supreme 


*e  oi 
i\ 

still 


Co.,  59  Fed.  370;  Wilkinson  v.  Dela- 
ware, L.  &  W.  R.  Co.,  22  Fed.  353; 
Antelope  Go.  v.  Chicago,  B.  &  Q.  R. 
Co.,  16  Fed.  295;  Williams  v.  Missouri, 
K.  &  T.  R.  Co.,  3  Dill.  267,  Fed.  Cas. 
No.  17,728;  Southern  &  A.  Tel.  Co. 
v.  New  Orleans,  M.  &  T.  R.  Co.,  Fed. 
Cas.  No.  13,185;  Aspinwall  v.  Ohio  & 
M.  R.  Co.,  20  Ind.  492,  83  Am.  Dec. 
329;  State  v.  Delaware,  L.  &  W.  R. 
Co.,  30  N.  J.  L.  473;  Lander  v.  Burke, 
69  Ohio  St.  532,  63  N.  E.  69;  Balti- 
more &  0.  R.  Co.  v.  Cary,  28  Ohio  St. 
208. 

See  also  Chicago,  M.  &  St.  P.  Ry. 
Co.  v.  Becker,  32  Fed.  849,  following 
Moore  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
21  Fed.  817,  holding  that  a  railway 
company  does  not  become  a  domestic 
corporation,  by  virtue  of  a  statute  of 
a  state  authorizing  it  to  construct  and 
operate  a  railroad  in  such  state  and 
providing  that  it  shall  be  deemed  a 
domestic  corporation  in  all  proceed- 
ings upon  causes  of  action  arising  in 
that  state. 

41  United  States.  Baltimore  &  O.  R. 
Co.  v.  Harris,  12  WaU.  65,  20  L.  Ed. 
354;  Cummins  v.  Chicago,  B.  &  Q. 
R.  Co.,  193  Fel.  238;  St.  Louis  &  S. 
F.  R.  Co.  v.  Cross,  171  Fed.  480;  Wil- 
kinson v.  Delaware,  L.  &  W.  R.  Co.,  22 
Fed.  353;  Callahan  v.  Louisville  &  N. 
R.  Co.,  11  Fed.  536;  Williams  v.  Mis- 
souri, K.  &  T.  Ry.  Co.,  3  Dill.  267, 
Fed.  Cas.  No.  17,728.  See,  however, 
Western  &  A.  R.  Co.  v.  Roberson,  61 


ttat 

tate 

fide 


.  Y. 

942. 

nk 

_    206. 

N. 

.lien 


»•     v. 


Fed.  592,  holding  that  a  eertaii 
ute  authorizing  the  lease  of  a 
railroad  by  a  foreign  corporation 
the  corporation  a  lessee. 

Mississippi.    Illinois  Cent.  R. 
Sanford,  75  Miss.  862,  23  So.  35 

New  Jersey.  Phillips-burgh 
v.  Lackawanna  R.  Co.,  27  N.  J. 
See  McGregor  v.  Erie  R.  Co., 
J.  L.  115. 

North  Carolina.    Hyder  v.  So 
R.  Co.,  167  N.  C.  584,  83  S.  E. 

Ohio.     Baltimore   &   O.   R. 
Cary,  28  Ohio  St.  208. 

West  Virginia.  Rece  v.  N^r««ri>ort 
News  &  M.  Val.  Co.,  32  W.  Vsl-  *w> 
3  L.  R.  A.  572,  9  8.  E.  212. 

4*  Baltimore  &  O.  R.  Co.  v.  KloontJ, 
104  U.  S.  5,  26  L.  Ed.  643;  Calla-***"1  v* 
Louisville  &  N.  R.  Co.,  11  Pea.  536; 
Baltimore  &  O.  R.  Co.  v. 
Ohio  St.  208. 

43Stonega    Coke    &    Coal       Co 
Southern  Steel  Co.,  123  Tenn* 
L.  R.  A.  (N.  S.)  278,  131  8. 

44  See  §174  and  §390,  sup*-«~ 
also  Cummins  v.  Chicago,  B.    &*    **" 
Co.,  193  Fed.  238;  Lake  8hore    &  M# 
Ry.  Co.  v.  Eder,  174  Fed.  944  5     J*  ™ 
Standard  Oak  Veneer  Co.,   1^3     Fei- 
103;  Russell  v.  St.  Louis  Sot*^^®' 

k 

Power  Co.,  26  Idaho  703,  146  I**-*5-  l01; 
Stonega  Coke  &  Coal  Co.  v.  Sout hern 
Steel  Co.,  123  Tenn.  428,  31  I"    * 
(N.  8.)  278,  131  8.  W.  988. 


28 
v. 

'9    31 

See 


em  R.  Co.,  71  Ark.  451,  75  8. 
Jennings  v.  Idaho  Railway, 
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of  the  United  States,  in  holding  that  a  corporation  created  by  a  state 
remains  a  citizen  of  that  state  for  the  purposes  of  federal  jurisdiction, 
although  it  has  also  been  created  a  corporation  of  another  state,  said : 
"As  to  the  jurisdiction,  it  being  clear  that  the  plaintiff  was  first  created 
ii  corporation  of  the  state  of  Indiana,  even  if  it  was  afterwards  created 
a  corporation  of  the  state  of  Kentucky  also,  it  was  and  remained,  for 
the  purposes  of  the  jurisdiction  of  the  courts  of  the  United  States,  a 
citizen  of  Indiana,  the  state  by  which  it  was  originally  created.  It 
could  neither  have  brought  suit  as  a  corporation  of  both  states  against 
a  corporation  or  citizen  of  either  state  nor  could  it  have  sued  or  been 
sued  as  a  corporation  of  Kentucky,  in  any  court  of  the  United 
States." **  So,  the  fact  that  a  railroad  corporation  has  complied  with 
the  statute  of  a  state  which  declares  that  when  a  foreign  railroad  cor- 
poration shall  have  complied  with  its  provisions,  it  shall  immediately 
become  a  corporation  of  such  state,  does  not  affect  the  jurisdiction  of 
the  federal  courts  upon  the  question  of  diverse  citizenship,  or  its  rights 
to  remove  a  suit  from  a  court  of  such  state  to  the  federal  court  on  the 
ground  of  prejudice  or  local  influence.46    Where  it  is  provided  by  the 


46  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Louisville  Trust  Co.,  174  IT.  8.  552, 
43  L.  Ed.  1081,  citing  Ohio  &  M.  R. 
Co.  v.  Wheeler,  1  Black  (U.  8.)  286, 
17  L.  Ed.  130;  Barrow  Steamship  Co. 
v.  Kane,  170  U.  8.  100,  42  L.  Ed.  964; 
St.  Joseph  &  G.  I.  R.  Co.  v.  Steele,  167 
TJ.  S.  659,  42  L.  Ed.  315;  St.  Louis  & 
S.  F.  R.  Co.  v.  James,  161  U.  8.  545, 
40  L.  Ed.  802. 

46  Southern  R.  Co.  v.  Allison,  190 
U.  S.  326,  47  L.  Ed.  1078,  rev'g  129 
N.  C.  336,  40  S.  E.  91,  and  overruling 
Debnam  v.  Southern  Bell  Telephone 
&  Telegraph  Co.,  126  N.  C.  831,  65 
L.  R.  A.  915,  36  S.  E.  269,  and  Lay- 
den  v.  Endowment  Rank  K.  P.  of 
World,  128  N.  C.  546,  39  S.  E.  47;  St. 
Louis  &  8.  F.  R.  Co.  v.  Cross,  171  Fed. 
480,  481,  aff'd  Harrison  v.  St.  Louis 
6  S.  F.  R.  Co.,  232  U.  S.  318,  58  L.  Ed. 
621,  L.  R.  A.  1915  F  1187. 

In  Walters  v.  Chicago,  B.  &  Q.  R. 
Co.,  104  Fed.  377,  affM  186  U.  8.  479, 
46  L.  Ed.  1266  (mem.  dec),  the  court 
said:  "The  rule  deducible  from  the 
decisions  of  the  Supreme  Court  in  the 
two  cases  referred  to  (St.  Louis  &  S. 


F.  R.  Co.  v.  James,  161  U.  8.  545,  40 
L.  Ed.  802,  and  Louisville,  N.  A.  & 
C.  Ry.  Co.  v.  Louisville  Trust  Co.,  174 
U.  S.  552,  43  L.  Ed.  1081)  is  that  a 
corporation  as  such  has  no  citizen- 
ship; that  the  citizenship  of  the  in- 
corporators is  conclusively  presumed 
to  be  that  of  the  state  in  which  the 
corporation  was  first  created;  that 
while  a  corporation  organized  by  the 
laws  of  one  state  may  become  a  do- 
mestic corporation  of  another  state, 
the '  laws  of  the  two  states  permit- 
ting, yet  the  citizenship  of  the  in- 
corporators remains  that  of  the  state 
in  which  such  corporation  was  first 
created.  Where,  however,  a  new  cor- 
poration is  created  by  the  joint  ac- 
tion or  operations  of  the  laws  of  two 
or  more  states,  the  citizenship  of  the 
corporation  will  be  treated  as  that  of 
each  state.  Section  8  of  Article  11  of 
the  Constitution  of  Nebraska  provides 
that  'No  railroad  organized  under  the 
laws  of  any  other  state  or  of  the 
United  States  doing  business  in  this 
state,  shall  be  entitled  to  exercise  the 
right  of  eminent  domain  or  have  the 
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statutes  of  a  state  that  the  domicile  of  any  corporation  transacting 
business  within  the  state,  and  which  complies  with  the  laws  "thereof 
shall  be  for  all  purposes  deemed  to  be  in  such  state,  it  is  held  "itliat  a 
corporation  which  has  complied  with  the  laws  of  such  state  still 

power  to  acquire  the  right  of  way  or 
real  estate  for  depot  or  other  pur- 
poses until  it  shall  have  become  a 
body  corporate  pursuant  to  and  in 
accordance  with  the  laws  of  this 
state'  *  *  *.  It  will  be  observed 
that  this  provision  of  the  Constitu- 
tion *  *  *  does  not  absolutely 
prohibit  such  foreign  railroad  corpo- 
ration from  doing  business,  exercising 
the  right  of  eminent  domain,  etc., 
within  the  state.  Such  prohibition  is 
only  imposed  where  such  foreign  rail- 
road corporation  does  not  comply 
with  the  laws  of  the  state  so  as  to 
become  a  domestic  corporation.  •  ♦  * 
The  statute  of  Nebraska  provides  the 
manner  and  method  by  which  a 
foreign  corporation  may  consolidate 
with  one  created  and  organized  in 
this  state,  and  provides,  among  other 
things,  that  upon  the  filing  of  the 
articles  of  incorporation  and  of  con- 
solidation such  corporation  shall  be- 
come a  corporation  of  this  state, 
entitled  to  all  the  rights  and  privi- 
leges, and  subject  to  all  the  liabili- 
ties and  restrictions  imposed  upon 
railroad  corporations  originally  organ- 
ized under  the  laws  of  this  state. 
The  effect,  then,  of  the  proceedings 
*  *  *  of  the  defendant  company 
was  to  establish  the  status  of  the 
defendant  company  as  a  domestic  cor- 
poration, or  corporation  under  the 
laws  of  Nebraska,  within  the  mean- 
ing of  the  constitutional  provision 
referred  to.  Within  the  meaning  of 
that  provision,  the  defendant  com- 
pany is,  in  Nebraska,  a  domestic,  as 
distinguished  from  a  foreign,  corpora- 
tion; but  that  is  not  the  question 
which  this  court  has  to  determine  on 
the  pleas  to  the  jurisdiction.  It  is 
the  citizenship  of  the  defendant  that 


determines    the    jurisdiction     < 
court,    and    not    the    question, 
whether  it  is  a  corporation  of 
ka.    The  case  of  State  v.  Chic 
ft  Q.  R.  Co.,  25  Neb.  156,  2  L. 
564,  41  N.  W.  125,  construed  tlae 
of    the    constitutional    pro  vis  S 
question  and  the  statutes  of  tlm* 
*     *     *.     The    question    invol."^ 
that  case  was  whether  or  not 
fendant  company  was  a  forei, 
poration,  within  the  meaning 
constitutional    provision    refer: 
The    question    of    the    citizen! 
the    corporation    was    not    ha. 
and  was  not  passed  upon.    Tra  « 
in  the  opinion  of  the  court,  it  \w 
that  it   did   not   have   'the  ]p 
privileges  which  are  granted 
eign   persons   or   corporations 
way  of  removal  of  its  suits  fr* 
state   to   the   federal   courts.' 
question,  however,  was  not  im- 
in  the  ease,  and  the  question 
rights  of  removal  is  not  one  go*^^*"2^ 
by  the  constitution  or  statutes    *>£   ™e 
state.    The  right  of  removal  im    *°  ^e 
determined  by  the  laws  of  the  Xfnited 
States,  and  the  decisions  of  the  state 
court  in  respect  thereto  are  not  bfad' 
ing  upon  the  federal  court.    All  that 
the  state  court  could  do  was  to  deter- 
mine the  status  of  the  defendant  cor- 
poration in  the  state  of  Nebraska,-— 
whether  it  was  a  domestic  or  foreign 
corporation.     That  determination  by 
the   Supreme   Court   of   the   state  ia 
binding  upon  this  court.     It  is  then 
for  this  court  to  apply  to  such  status 
the  statutes  of  the  United  States  in 
relation  to  the  removal  of  causes,  and 
say   whether   the   case   is   removable. 
In  the  cases  of  Railroad  Co.  v.  James, 
and  Louisville,  N.   A.   ft   C.   By.  Co. 
v.    Louisville    Trust    Co.,    before   re- 
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a  foreign  corporation  so  far  as  the  jurisdiction  of  the  federal  court 
is  concerned.47 

The  question  of  the  citizenship  of  a  domesticated  foreign  corpora- 
tion for  the  purpose  of  suing  or  being  sued  in  the  courts  of  the  United 
States  has  also  been  considered  in  another  portion  of  this  work.40 


ferred  to,  by  the  laws  of  Arkansas 
and  Kentucky,  then  considered,  the 
defendant  corporations  became  domes- 
tic corporations  of  the  several  states; 
yet  it  was  expressly  declared  that  a 
corporation  might  become  also  a  cor- 
poration of  another  state,  the  laws  of 
such  other  state  permitting.  In  other 
words,  that  one  state  might  adopt  or 
create  as  a  corporation  of  that  state 
a  corporation  of  another  state,  yet 
the  citizenship  of  such  corporation  re- 
mained that  of  the  state  of  its  orig- 
inal creation  *  *  *.  As  was  said 
in  Railroad  Company  v.  James:  'But 
whatever  may  be  the  effect  of  such 
legislation  in  the  way  v  of  subjecting 
foreign  railroad  corporations  to  con- 
trol and  regulation  by  the  local  laws 
of  Arkansas,  we  cannot  concede  that 
it  availed  to  create  an  Arkansas  cor- 
poration out  of  a  foreign  corporation, 
in  such  a  sense  as  to  make  it  a  citi- 
zen of  Arkansas  within  the  meaning 
of  the  Federal  Constitution,  so  as  to 
subject  it  as  such  to  a  suit  by  a  citi- 
zen of  the  state  of  its  origin.  In  or- 
der to  bring  such  an  artificial  body 
as  a  corporation  within  the  spirit  and 
letter  of  that  Constitution  as  con- 
strued by  the  decisions  of  this  court, 
it  would  be  necessary  to  create  it  out 
of  natural  persons,  whose  citizenship 
of  the  state  creating  it  could  be  im- 
puted to  the  corporation  itself.'  80 
here  the  defendant,  *  *  *  while 
created  a  corporation  of  Nebraska, 
was  not  created  out  of  natural  per- 
sons whose  citizenship  was  that  of 
the  state  of  Nebraska,  but  was 
created  out  of  an  existing  corporation 
whose  citizenship  was  that  of  a  for- 


eign corporation.  It  follows  from  the 
foregoing  that  the  motions  to  remand 
and  pleas  in  abatement  should  be 
overruled. ' 9 

See  also  Missouri  Pac.  B.  Co.  v. 
Castle,  224  U.  8.  541,  56  L.  Ed.  875, 
where  the  court  followed  Southern  B. 
Co.  v.  Allison,  190  U.  S.  326,  47  L.  Ed. 
1078,  and  said:  "In  the  Allison  case, 
the  court,  among  other  cases,  referred 
approvingly  to  Walters  v.  Chicago,  B. 
&  Q.  B.  Co.,  104  Fed.  377,  where  it  was 
held  that  a  corporation  created  orig- 
inally by  the  state  of  Illinois,  al- 
though made  by  the  law  of  Nebraska 
a  domestic  corporation  of  that  state 
was   nevertheless    a    citizen    of   Illi- 


nois. 


yy 


47  St.  Louis  &  S.  F.  B.  Co.  v.  Cross, 
171  Fed.  480  (aff'd  232  U.  8.  318, 
58  L.  Ed.  621,  L.  B.  A.  1915  F  1187), 
where  the  court  said:  "A  similar 
statute  was  construed  in  the  case  of 
Southern  Bail  way  Co.  v.  Allison,  190 
U.  S.  326,  47  L.  Ed.  1078,  where  it 
was  held  that  by  compliance  with 
the  same  a  corporation  may  be  made 
what  is  termed  a  domestic  corporation 
or  in  form  a  domestic  corporation, 
'but  that  it  does  not  thereby  become 
a  citizen  of  the  state'  so  far  as  to 
affect  the  jurisdiction  of  the  federal 
courts  upon  a  question  of  diverse 
citizenship. ' ' 

See  Patch  v.  Wabash  B.  Co.,  207 
U.  S.  277,  52  L.  Ed.  204,  12  Ann.  Cas. 
518,  distinguishing  Southern  B.  Co.  v. 
Allison,  190  U.  S.  326,  47  L.  Ed.  1078; 
Wasley  v.  Chicago,  B.  I.  &  P.  By.  Co., 
147  Fed.  608. 

4*  See  §390,  supra. 
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§5715.  Liability   of   domesticated    corporation   to    attachment. 

Where  a  foreign  corporation  has  become  domesticated  by  or  under  the 
laws  of  another  state,  it  is  not  liable  to  attachment  as  a  nonresident 
of  such  state,  though,  of  course,  it  is  liable  to  attachment  for  any  of 
those  causes  for  which  a  domestic  corporation  would  be  liable  to  attach- 
ment proceedings.40  As  will  be  elsewhere  seen,  a  different  rule  obtains 
when  a  foreign  corporation  is  a  mere  licensee  under  statutes  permitting 
it  to  do  business  or  conduct  its  operations  or  own  property  in  a  state 
other  than  that  of  its  creation.50 

§5716.  Effect  of  domestication  of  foreign  corporation  upon  its 
domiciliary  charter.    In  the  absence  of  any  prohibition  in  its  charter 


40  Martin  &  Merriwether  v.  Mobile 
&  O.  B.  Co.,  7  Bush  (Ky.)  116;  Bern- 
hardt v.  Brown,  118  N.  C.  506,  36  L. 
B.  A.  402,  26  8.  E.  162.  See  Sprague 
v.  Hartford,  P.  &  F.  B.  Co.,  5  B.  I. 
233.    See  also  §  399,  supra. 

For  liability  of  corporations,  for- 
eign corporations,  to  attachment  and 
garnishment,  see  §  3129  et  seq ,  supra. 

In  Bernhardt  v.  Brown,  119  N.  C. 
506,  36  L.  B.  A.  402,  26  S.  £.  162,  it 
was  said:  "The  foreign  corporation 
(having  been  reincorporated  here,  the 
ease  is  simply  such  as  would  be  the 
condition  if  a  nonresident  person  had 
moved  into  this  state,  and  become  a 
resident  here,  and  thereafter  a  credi- 
tor upon  an  affidavit  alleging  those 
facts  had  sued  out  an  attachment 
against  him  as  a  nonresident." 

50 See  §399,  supra;  South  Carolina 
B.  Co.  v.  Peoples'  Sav.  Inst.,  64  Ga. 
18;  Cowardin  v.  Universal  Life  Ins. 
Co.,  32  Qratt.  (Va.)  445;  Jennings  v. 
Idaho  By.,  bight  &  Power  Co.,  26 
Idaho  703,  L.  B.  A.  1915  D  115,  Ann. 
Cas.  1916  D  359,  146  Pac.  101;  Savage 
v.  People's  Bldg.,  Loan  &  Savings 
Ass'n,  45  W.  Va.  275,  31  S.  B.  991; 
Quesenberry  v.  People's  Building, 
Loan  &  Savings  Ass'n,  44  W.  Va.  512, 

30  S.  £.  73;  Stonega  Coke  &  Coal  Co. 
v.  Southern  Steel  Co.,  123  Tenn.  428, 

31  L.  B.  A.   (N.  S.)   278,  131  S.  W. 
988;   Young  v.  South  Tredegar  Iron 


Co.,  85  Tenn.  189,  4  Am.  St.  Bep.  752, 
2  S.  W.  202.  See  also  Kanawha  Coal 
Co.  v.  Kanawha  &  O.  Coal  Co.,  7 
Blatchf.  391,  Fed.  Cas.  No.  7,606; 
Phillipsturgh  Bank  v.  Lackawanna  B. 
Co.,  27  N.  J.  L.  206;  Farmer's  Bank  v. 
Gettinger,  4  W.  Va.  305. 

"In  Young  v.  Tredegar  Iron  Co., 
supra,  it  appeared  that  the  city  of 
Chattanooga  was  by  the  Iron  Com- 
pany's by-laws  made  the  general 
office  of  the  company;  that  all  of  its 
books,  including  its  stock  books  and 
seal,  were  there  kept;  that  all  of  its 
officers  resided  there;  the  meetings  of 
stockholders  and  directors  were  held 
there,  where  also  was  its  plant  and 
corporate  property  of  every  kind.  It 
was  held  that,  while  a  foreign  corpora* 
tion  in  one  sense,  that  company,  in 
view  of  its  corporate  acts,  was  to  be 
deemed  a  domestic  corporation  so  far 
forth  as  to  give  situs,  for  attachment 
of  its  shares  of  stock,  in  this  state. 
There  the  'acts  within  the  territorial 
jurisdiction'  went  to  the  extent  of 
drawing  even  corporate  situs,  for  the 
indicated  purpose,  into  this  jurisdic- 
tion as  the  place  of  the  true  home  of- 
fice of  the  corporation.  Fact  was  al- 
lowed to  overrule  legal  fiction.  But 
it  was  not  meant  to  be  there  ruled 
that  every  corporation  which  complies 
with  our  acts  acquired,  by  virtue  of 
that  fact,  situs  for  stock  attachment 
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or  the  laws  of  the  state  by  which  it  was  created,  the  acceptance  by  a 
corporation  of  a  charter  from  another  state  is  not  a  ground  for  for- 
feiture of  its  charter.  Its  obligations  to  the  state  of  its  creation  and 
the  rights  of  the  state  against  it  are  unaffected  by  the  charter  from  the 
other  state.51  The  laws  of  the  state  by  which  a  corporation  was 
created  are  the  mould  in  which  the  corporation  is  cast  and  continues  to 
exist  It  derives  its  faculties  from  those  laws,  and  the  fact  that  it  may 
be  allowed  to  exercise  those  faculties  in  another  state,  however  freely 
or  with  whatever  limitations,  does  not  alter  its  essential  character  in 
the  state  of  its  creation.58  A  corporation  can  neither  divest  itself  of 
its  paternity  nor  ever  lose  it,  nor  can  the  subsequent  act  of  any  state 
or  sovereignty  change  it.58  It  follows,  therefore,  that  the  adoption 
or  domestication  by  a  state  of  a  corporation  created  by  and  existing 
under  the  laws  of  another  state  does  not  affect  in  any  way  the  charter 
which  it  received  from  the  state  of  its  creation.54 

§  5717.  Place  of  corporate  meeting  of  domesticated  corporations. 

As  will  be  seen  elsewhere,  when  corporations  existing  under  the  laws 
of  different  states  are  consolidated,  or  a  corporation  of  one  state  is 
also  created  a  corporation  under  the  laws  of  other  states,  it  has  a 
legal  domicile  and  existence  in  each  state,  and  corporate  meetings  may 
be  held  in  either  state  so  as  to  bind  the  corporation  and  its  property 
everywhere,  without  a  repetition  of  the  meeting  and  proceedings  in 
the  other  states.55 


III.   POWER  OP  CORPORATION  TO  ACT  IN  FOREIGN  STATE 

§5718.  Corporation  has  no  legal  existence  beyond  limits  of 
sovereignty  of  its  creation.  It  is  settled  by  repeated  decisions  of  the 
federal  and  state  courts  that  a  corporation  exists  only  in  contemplation 
of  law,  and  by  force  of  law,  and  can  have  no- legal  existence  beyond  the 
territorial  limits  of  the  state  or  sovereignty  by  which  it  is  created.56 


»> 


purposes."  Adams  v.  Chattanooga 
Co.,  128  Tenn.  505,  161  S.  W.  1131. 

SI  Com.  v.  Pittsburg  &  C.  R.  Co.,  58 
Pa.  St.  26.  See  also  Nashua  &  L.  R. 
Corporation  v.  Boston  &  L.  R.  Corpo- 
ration, 136  U.  S.  356,  34  L.  Ed.  363; 
Pennsylvania  R.  Co.  v.  St.  Louis,  A.  & 
T.  H.  R.  Co.,  118  U.  S.  290,  30  L.  Ed. 
83;  Farnam  v.  Blackstone  Mfg.  Co.,  1 
Sumn.  46,  Fed.  Cas.  No.  4,675. 

MLake  Shore  &  M.  S.  Ry.  Co.  v. 
Eder,  174  Fed.  944. 


M  Hollingsworth  v.  Southern  Ry. 
Co.,  86  Fed.  353. 

M  Nashua  &  L.  R.  Corporation  v. 
Boston  &  L.  R.  Corporation,  136  U.  S. 
356,  34  L.  Ed.  363. 

M  See  §§  393,  1636,  supra. 

M  United  States.  Pinney  v.  Nelson, 
183  U.  S.  144,  46  L.  Ed.  125;  Waters- 
Pierce  Oil  Co.  v.  Texas,  177  U.  S. 
28,  44  L.  Ed.  657;  Tioga  R.  Co.  v. 
Blossburg  &  C.  R.  Co.,  20  Wall.  137, 
22  L.  Ed.  331;  Ger  mania  Fire  Ins.  Co. 
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This  composite  statement  of  the  rule  is  based  upon  a  more  el«/t>orate 
statement  by  the  Supreme  Court  of  the  United  States  in  an  early  case, 
wherein  the  court  said :   "A  corporation  can  have  no  legal  existerxo«  out 


v.  Francis,  11  Wall.  210,  20  L.  Ed. 
77;  Paul  v.  Virginia,  8  Wall.  168,  19 
L.  Ed.  357;  Ohio  &  M.  R.  Go.  v. 
Wheeler,  1  Black  286,  17  L.  Ed.  130; 
Covington  Drawbridge  Co.  v.  Shep- 
herd, 20  How.  227,  232,  15  L.  Ed.  896; 
Marshall  v.  Baltimore  &  O.  B.  Co.,  16 
How.  314,  14  L.  Ed.  953;  Louisville  & 
N.  B.  Co.  v.  Letson,  2  How.  497,  558, 
11  L.  Ed.  353;  Bunyan  v.  Coster,  14 
Pet.  122,  129,  10  L.  Ed.  382;  Bank  of 
Augusta  v.  Earle,  13  Pet.  519,  10  L. 
Ed.  274  (the  leading  case);  Scatter- 
good  v.  American  Pipe  &  Construc- 
tion Co.,  247  Fed.  712;  In  re  Standard 
Oak  Veneer  Co.,  173  Fed.  103;  Baum- 
garten  v.  Alliance  Assur.  Co.,  Ltd.,  of 
London,  England,  153  Fed.  301; 
United  States  v.  Milwaukee  Refriger- 
ator Transit  Co.,  142  Fed.  247;  An- 
drews Bros.  Co.  v.  Youngstown  Coke 
Co.,  Ltd.,  86  Fed.  585;  Fales  v.  Chi- 
cago, M.  &  St.  P.  By.  Co.,  32  Fed. 
673;  Taylor  v.  Holmes,  14  Fed.  498; 
Day  v.  Newark  India-Bubber  Mfg. 
Co.,  1  Blatchf.  628,  Fed.  Cas.  No. 
3,685. 

Arkansas.  Dickey  v.  Southwestern 
Surety  Ins.  Co.,  119  Ark.  12,  Ann.  Cas. 
1917  B  634,  173  S.  W.  398. 

California.  H.  K.  Mulford  Co.  v. 
Curry,  163  Cal.  276,  125  Pac.  236; 
American  De  Forest  Wireless  Tel.  Co. 
v.  Superior  Court  City  &  County  of 
San  Francisco,  153  Cal.  533,  17  L.  B. 
A.  (N.  8.)  1117,  126  Am.  St.  Bep. 
125,  96  Pac.  15. 

District  of  Columbia.  Lathrop  v. 
Union  Pac.  By.  Co.,  1  MacArthur  234. 

Florida.  Duke  v.  Taylor,  37  Fla. 
64,  31  L.  B.  A.  484,  53  Am.  St.  Bep. 
232,  19  So.  172;  Taylor  v.  Branham,  35 
Fla.  297,  39  I*  B.  A.  362,  48  Am.  St. 
Bep.  249,  17  So.  552. 

Georgia.     Union  Branch  R.  Co.  v. 


East  Tennessee  &  G.  B.  Co., 
327. 

Idaho.  Boyer  v.  Northern 
Co.,  8  Idaho  74,  70  L.  B.  A. 
Pac.  826. 

Illinois.     State  v.  Illinois  C 
Co.,  246  111.  188,  92.  N.  E.  814; 
wald  v.  Commercial  Hotel  Co., 
439;  Hubbard  v.  United  State>c 
gage  Co.,  14  111.  App.  40. 

Indiana.     Old    Wayne    Mut 
Ass'n  v.  McDonough,  164  Ind. 
N.   E.   703;   Western   U.   Tel. 
Dickinson,  40  Ind.  444,  13 
295;  Aspinwall  v.  Ohio  &  M. 
20  Ind.  492,  83  Am.  Dec.  329; 
v.  Bundy,  11  Ind.  404. 

Iowa.  Dodge  v.  Council  Bl 
Iowa  560,  10  N.  W.  886. 

Kansas.  Land  Grant  Bail 
Trust  Co.  v.  Coffey  County  Co> 
Kan.  245. 

Kentucky.  Gill's  Adm'x  v- 
tucky  &  C.  Gold  &  Silver  Min_ 
Bush  635. 

Maine.  Chaf  ee  v.  Fourth  Nat  - 
71  Me,  514,  36  Am.  Bep.  345; 
v.  Ewer,  27  Me.  509,  46  Am.  De» 
Middle  Bridge  Corporation  v. 
26  Me.  326. 

Maryland.     Smith  v.  Silver 
Min.  Co.,  64  Md.  85,  54  Am.  8 
760,  20  Atl.  1032;  Baltimore 
Co.  v.  Glenn,  28  Md.  287,  92  A 
688. 

Michigan.  Thompson  v.  Wat 
Mich.  214,  12  Am.  Bep.  243. 

Minnesota.  Tolerton  v.  Bar- 
Minn.  497,  88  N.  W.  19. 

Mississippi.     New  Orleans,  X  — 
N.  B.  Co.  v.  Wallace,  50  Miss. 

Missouri.     Southern    Illinois 
Bridge  Co.  v.  Stone,  174  Mo.  lw 
B.   A.   301,   73   8.   W.   453;    M: 
Lead  Mining  &  Smelting  Co.  v- 
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of  the  boundaries  of  the  sovereignty  by  which  it  is  created.  It  exists 
only  in  contemplation  of  law  and  by  force  of  the  law;  and  where  that 
law  ceases  to  operate,  and  is  no  longer  obligatory,  the  corporation  can 
have  no  existence.  It  must  dwell  in  the  place  of  its  creation,  and  can- 
not migrate  to  another  sovereignty."67  The  principle  announced 
therein  has  been  frequently  repeated  by  the  Supreme  Court  of  the 
United  States,  in  slightly  different,  phraseology  sometimes,  but  always 
to  the  point  that  the  legal  existence,  the  home,  the  residence,  the  citizen- 
ship of  the  corporation  can  only  be  in  the  state  by  which  it  was  creat  ed 


hard,  114  Mo.  218,  35  Am.  St..  Bep. 
746,  El  a  W.  488;  Herryford  v.  Mtn* 
Ins.  Co.,  42  Mo.  148. 

New  York.  Anglo -American  Pro- 
vision Co.  v.  Davis  Provision  Co.,  169 
N.  T.  506,  88  Am.  St.  Bep.  608,  62 
N.  E.  587;  Plimpton  v.  Bigelow,  93  N. 
T.  592;  Merrick  v.  Van  Santvoord,  34 
N.  T.  208;  Bard  v.  Poole,  12  N.  Y. 
495,  507;  In  re  Willmer's  Estate,  153 
App.  Div.  804,  138  N.  Y.  Supp.  649, 
aff'g  75  Misc.  62,  134  N.  Y.  Supp. 
686;  Ah  era  v.  National  Steamship  Co., 
11  Abb.  Pr.  (N.  8.)  356;  Fisk  v.  Chi- 
cago, B.  I.  ft  P.  B.  Co.,  53  Barb.  472, 
3  Abb.  Pr.  (N.  8.)  453. 

North  Carolina.  Debnam  v.  South- 
ern Bell  Telephone  ft  Telegraph  Co., 
126  N.  C.  831,  65  L.  B.  A.  915,  36  S. 
E.  269. 

Pennsylvania.  Van  Steuben  v.  Cen- 
tral B.  Co.,  178  Pa.  St.  367,  34  L.  B. 
A.  577,  35  Atl.  992;  Allegheny  County 
v.  Cleveland  ft  P.  B.  Co.,  61  Pa.  St. 
228,  88  Am.  Dee.  579;  Matthews  v. 
Theological  Seminary,  2  Brewst.  S41; 
Bank  of  Virginia  v.  Adams,  1  Pars. 
Eq.  Cas.  534. 

Rhode  Island.  Biddell  v.  Rochester 
German  Ins.  Co.  of  New  York,  35  B. 
I.  45,  85  Atl.  273. 

South  Carolina.  Cromwell's  Ex'rs 
v.  Charleston  Insurance   ft  Trust  Co., 

2  Rich.   It.  512. 

Tennessee.  Talmadge  v.  North 
American  Coal  ft  Transportation  Co., 

3  Head  337;  Lane  ft  Co.  v.  Bank  of 
West  Tennessee,  9  Heisk.  419. 


Texas.  Chapman  v.  Railwood  Cnili 
Register  Co.,  32  Tex.  Civ.  App.  70, 
73  8.  W.  969. 

Vermont.  Cook  v.  Howland,  74  Vt. 
393,  59  L.  R.  A.  338,  93  Am.  St.  Bap. 
912,  52  Atl.  973. 

West  Virginia.  Floyd  v.  National 
Loan  ft  Investment  Co.,  49  W.  \";i. 
327,  54  L.  R.  A.  536,  87  Am.  St.  Bap, 
805,  38  3.  E.  653;  Rece  v.  Newport 
News  ft  M.  Val.  Co.,  32  W.  Va.  KM, 
3  L.  R.  A.  572,  9  S.  E.  212. 

Wisconsin.  -Equitable  Life  Assur. 
Society  v.  Host,  124  Wis.  657,  4  Ann. 
Cas.  413,  102  N.  W.  579. 

"The  law  of  the  state  creat  in  | 
corporation  is  the  breath  of  its  life. 
*  *  *  As  a  natural  person  ps  ■■■■ 
from  vital  air  with  vacunm  dies,  so  a 
corporation  transferred  from  its  state 
of  life-giving  law  to  a  place  wh  n  it 
has  no  law  ceases  to  live."  Love,  J., 
in  McCabe  v.  Illinois  Cent.  B.  Co.,  II 
Fed.  827. 

"It  is  a  general  and  familiar  rule 
that  a  corporation  is  under  the  juris 
diction  and  control  of  the  state  of  It m 
domicile.  That  state  directs  the  ma* 
ner  and  form  of  its  organization.  It 
exercises  supervisory  power  over  it 
during  its  existence  and  finally  iTtrantfl 
the  manner  of  its  dissolution."  In  fl 
Culver's  Estate,  145  Iowa  1,  25  L.  R. 
A.  (N.  S.)  384,  123  N.  W.  743. 

57  Bank  of  Augusta  v.  Earl.  l:i 
Pet.  (U.  S.)  519,  10  L.  Ed.  274. 
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notwithstanding  it  may  lawfully  do  business  in  other  states.  Other 
courts,  federal  and  state,  of  widely  separated  jurisdictions  have  on 
many  occasions  repeatedly  quoted  such  statements  or  enunciated  in 
different  words  the  same  doctrine  and  cited  thereto  the  case  in  which 
the  statement  was  originally  made,  and  it  may  be  safely  said  that  the 
words  quoted,  though  enunciated  in  the  early  stages  of  the  law  of 
private  corporations,  lay  down  the  law  on  the  subject  as  it  is  generally 
accepted  at  the  present  time.60  As  is  stated  elsewhere,  in  so  far,  there- 
fore, as  a  corporation  can  be  regarded  as  a  citizen  or  resident  of  any 
state,  it  is  a  citizen  and  resident  of  the  state  by  or  under  the  laws  of 
which  it  was  created,  and  of  that  state  only.69  It  is  also  held  to  be 
an  inhabitant,60  and  a  subject,61  of  the  state  by  which  it  was  created, 
and  to  have  its  domicile  therein.68 

The  privilege  to  be  created  and  exist  as  a  corporation  can  only  be 
given  by  the  state  or  sovereignty  under  whose  laws  the  corporation  is 
organized,  and  manifestly  no  kind  of  charge  can  be  exacted  for  thus 
giving  the  corporation  birth  by  any  other  state  or  sovereignty  except 
the  one  in  which  it  was  born.  But  the  right  thus  given  to  be  and  to 
exist  as  a  corporation  is  an  entirely  different  thing  from  the  right 
or  privilege  of  exercising  the  functions  of  a  corporation  after  it  is 
brought  into  being.  The  latter  may  be  performed  in  any  state  or 
sovereignty  other  than  the  one  which  brought  the  corporation  into  exist- 
ence, provided  they  are  within  the  charter  or  corporate  powers,  but 
always  upon  terms.68 


tS  United  States.  Shaw  v.  Quincy 
Min.  Co.,  145  U.  S.  444,  36  L.  Ed. 
768;  St.  Louis  v.  Wiggins  Ferry  Co., 
11  Wall.  423,  20  L.  Ed.  192;  Germania 
Fire  Ins.  Co.  v.  Francis,  11  Wall.  210, 
20  L.  Ed.  77;  Ohio  &  M.  B.  Co.  v. 
Wheeler,  1  Black  286,  17  L.  Ed.  130; 
Covington  Drawbridge  Co.  v.  Shep- 
herd, 20  How.  227,  15  L.  E,l.  896: 
Marshall  v.  Baltimore  &  O.  B.  Co.,  16 
How.  314,  14  L.  Ed.  953;  McCabe  v. 
Illinois  Cent.  B.  Co.,  13  Fed.  827. 

California.  Eendrick  v.  Western 
Zinc  Min.  Co.,  165  Cal.  24,  130  Pac. 
865. 

Indiana.  Aspinwall  v.  Ohio  &  M. 
B.  Co.,  20  Ind.  492,  83  Am.  Dec.  329. 

Kentucky.  Newport  &  C.  Bridge 
Co.  v.  Woolley,  78  Ky.  523. 

Maine.  Chafee  v.  Fourth  Nat. 
Bank,  71  Me.  514,  36  Am.  Bep.  345. 


New  York.  Douglass  v.  Phenix  Ins. 
Co.,  138  N.  Y.  209,  20  L.  B.  A.  118, 
34  Am.  St.  Bep.  448,  33  N.  E.  938, 
aff'g  63  Hun  393,  18  N.  Y.  Supp.  259; 
Plimpton  v.  Bigelow,  93  N.  Y.  592, 
598. 

Rhode  Island.  Ireland  v.  Globe 
Milling  &  Reduction  Co.,  19  B.  I. 
180,  29  L.  B.  A.  429,  61  Am.  St.  Rep. 
756,  32  Atl.  921. 

Tennessee.  Mobile  &  O.  B.  Co.  v. 
Barnhill,  91  Tenn.  395,  30  Am.  St. 
Rep.  889,  19  S.  W.  21. 

See  also  cases  cited  in  note  preced- 
ing. 

WSee  §§53,  55,  56,  387-403,  supra. 

60  See  §§53,  55,  387-403,  supra. 

61  See  §§53,  56,  387,  supra. 
63  See  §§  387-403,  supra. 

63  Greene  v.  Kentenia  Corporation, 
175  Ky.  661,  194  S.  W.  820. 


9322 


Ch.  65] 


FOBEIQN    COBPOBATIONS 


[§  5719 


g  5719.  Power  of  corporation  to  act  in  another  state  or  country. 
As  a  consequence  of  the  doctrine  that  a  corporation  can  have  no  exist- 
ence beyond  the  limits  of  the  state  or  country  by  which  it  wa3  created, 
it  necessarily  follows,  as  has  been  seen  heretofore,  that  it  cannot  itself 
act  in  another  state  or  country.  It  cannot  do  any  act,  therefore,  beyond 
the  limits  of  the  state  or  country  of  its  creation  which  cannot  he  done 
through  the  intervention  of  a  mere  agent,  but  which  is,  in  contempla- 
tion of  law,  the  direct  act  of  the  corporation  itself.6*  Although  there 
are  some  cases  in  conflict  with  this  proposition,  it  is  supported  by  the 
very  decided  weight  of  authority.6* 

It  does  not  follow  because  a  corporation  cannot  itself  act  in  an- 
other state  or  country,  that  it  cannot  do  business  and  make  contracts  in 
another  state  or  country,  for  a  corporation,  although  it  may  not 
exist  beyond  the  limits  of  the  sovereignty  by  which  it  was  created,  may 
have  agents,  and  may  act  through  these  agents  in  jurisdictions  in 
which  it  has  no  existence  itself,  just  as  a  natural  person  may  reside  in 
one  state  and  act  through  an  agent  in  another.  It  is  well  settled,  there- 
fore, that  a  corporation  has  the  power,  through  agents  duly  appointed 
or  authorized  by  it,  to  engage  in  business  and  do  any  acts  or  make 
any  contracts  in  another  state  or  country  which  are  within  the  powers 
conferred  upon  it  by  its  charter,  provided  the  other  state  or  country 
does  not  expressly  or  impliedly  prohibit  it  from  so  acting  within  its 
limits." 


As  to  the  distinction  between  the 
primary  franchise  to  be  a  corporation 
and  the  second ary  franchises  exer- 
cised under  the  charter  powers,  see 
Chap,  31,  supra. 

MSee  58  387,  1635  and  1865,  supra. 
Bee  also: 

Florida.  Duke  \.  Taylor,  37  Fla.  64, 
31  L.  R.  A.  484,  53  Am.  St.  Rep. 
232,  IB  So.  172. 

Maln«.  Freeman  v,  Machins  Water 
Power  ft  Mill  Co.,  38  Me.  343;  Miller 
v.  Ewer,  27  Mc.  509,  48  Am.  Dec.  619. 

Maryland.  Smith  v.  Silver  Valley 
Min.  Co.,  64  Md.  85,  54  Am.  St.  Rep. 
760,  20  Atl.  1032. 

Missouri.  Camp  v.  Byrne,  41  Mo. 
923. 

New  Tork.  Mitchell  v.  Vermont 
Copper  Min.  Co.,  40  N.  T.  Super.  Ct. 
406,  aff'd  67  N.  Y.  280. 

North   Carolina.     Tuckasegee   Min. 


Co.  v.  Goodhue,  118  N.  C.  981,  24  B. 
E.  797. 

Texas.      Franco-Texan   Land   Co.   v. 
Laigle,  50  Tex.  339. 

' '  The  corporation  cannot  he  here 
for  any  purpose  unless  it  is  transact- 
ing the  business  for  which  it  was  en- 
gaged. The  mere  presence 
of  the  officers  doeB  not  justify  the 
conclusion  that  they  have  brought  the 
corporation  with  them.  That  in- 
visible and  intangible  entity  only  ex- 
ists in  thought,  and  is  regarded  as 
present  in  a  foreign  jurisdiction  only 
when  its  officers  or  other  agents  cross 
the  line  of  that  jurisdiction  for  the 
purpose  of  carrying  it  ou,  within  the 
foreign  boundaries."  Earl»  v.  Chesa. 
peake  &  O.  By.  Co.,  127  Fed.  £35. 

MSee  S1635,  supra. 

« United   States.     Thorns,   v.   Mat- 
thiesnn.  232  U.  S.  221,  58  L.  Ed.  577; 
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"It  is  very  true,"  said  Chief  Justice  Taney,  in  a  leading  case  in 
the  Supreme  Court  of  the  United  States,  "that  a  corporation  can 
have  no  legal  existence  out  of  the  boundaries  of  the  sovereignty  by 


American  Christian  Union  v.  Yount, 
101  U.  S.  352,  356,  25  L.  Ed.  888; 
Cowell  v.  Colorado  Springs  Co.,  100  U. 
8.  55,  25  L.  Ed.  547;  Baltimore  ft  O. 
B.  Co.  v.  Harris,  12  Wall.  65,  20  L. 
Ed.  354;  Bunyan  v.  Coster,  14  Pet. 
122,  10  L.  Ed.  382;  Bank  of  Augusta 
v.  Earle,  13  Pet.  519,  10  L.  Ed.  274; 
Toledo  Traction,  Light  ft  Power  Co. 
v.  Smith,  205  Fed.  643;  In  re  Palmer 
Window  Glass  Co.,  183  Fed.  902;  Man- 
nington  v.  Hocking  Valley  By.  Co., 
183  Fed.  133;  In  re  Standard  Oak  Ve- 
neer Co.,  173  Fed.  103;  Blodgett  v. 
Lanyon  Zinc  Co.,  120  Fed.  893;  Amer- 
ican Waterworks  Co.  of  Illinois  v. 
Farmers'  Loan  ft  Trust  Co.,  73  Fed. 
956;  Oregonian  By.  Co.,  Ltd.  v.  Ore- 
gon By.  ft  Nav.  Co.,  27  Fed.  277; 
Taylor  v.  Holmes,  14  Fed.  498;  Knott 
v.  Southern  Life  Ins.  Co.,  2  Woods 
479,  Fed.  Cas.  No.  7,894. 

Alabama.  Hall  v.  Tanner  ft  De 
Laney  Engine  Co.,  91  Ala.  363,  8  So. 
348;  Hitchcock's  Heirs  v.  United 
States  Bank,  7  Ala.  386. 

Arkansas.  Boyington  v.  Van  Etten, 
62  Ark.  63,  35  S.  W.  622. 

California.  H.  K.  Mulford  Co.  v. 
Curry,  163  Cal.  276,  125  Pac.  236; 
O'Brien  v.  Big  Casino  Gold  Min.  Co., 
9  Cal.  App.  283,  99  Pac.  209. 

Delaware.  Model  Heating  Co.  v. 
Magarity,  2  Boyce  459,  L.  B.  A.  1915 
B  665,  81  Atl.  394,  rev  'g  1  Boyce  240, 
75  Atl.  614;  Baltimore  ft  O.  Tel.  Co. 
v.  Delaware  ft  A.  Telegraph  ft  Tele- 
phone Co.,  7  Houst.  269,  31  Atl.  714; 
Fidelity  Insurance,  Trust  ft  Safe  De- 
posit Co.  v.  Niven,  5  Houst.  416. 

District  of  Columbia,  Eastern  Trust 
ft  Banking  Co.  v.  Willis,  6  App.  Cas. 
375;  Weymouth  v.  Washington,  Q.  ft 
A.  R.  Co.,  1  MacArthur  19. 

Florida.     Duke  v.   Taylor,  37  Fla. 


64,  31  L.  B.  A.  484,  53  Am.  St.  Rep. 
232,  19  So.  172. 

Georgia.  Wood  Hydraulic  Hose 
Min.  Co.  v.  King,  45  Ga.  34;  Union 
Branch  B.  Co.  v.  East  Tennessee  ft  G. 
B.  Co.,  14  Ga.  327. 

Idaho.  Webster  v.  Oregon  Short- 
Line  By.  Co.,  6  Idaho  312,  55  Pac.  661. 

Illinois.  Beichwald  v.  Commercial 
Hotel  Co.,  106  111.  439;  Stevens  v. 
Pratt,  101  HI.  206,  207;  Starkweather 
v.  American  Bible  Society,  72  HI.  50, 
22  Am.  Bep.  133. 

Indiana.  MacMurray  v.  Sidwell, 
155  Ind.  560,  80  Am.  St.  Bep.  255,  58 
N.  E.  722;  Elston  v.  Piggott,  94  Ind. 
14;  Aspinwall  v.  Ohio  ft  M.  B.  Co., 
20  Ind.  492,  83  Am.  Dec.  329;  Wright 
v.  Bundy,  11  Ind.  398. 

Iowa.  Dodge  v.  Council  Bluffs,  57 
Iowa  560,  10  N.  W.  886;  Courtright  v. 
Deeds,  37  Iowa  329,  503. 

Kansas.  State  v.  Topeka  Water  Co., 
61  Kan.  547,  60  Pac.  337;  Kansas  City 
Bridge  ft  Iron  Co.  v.  Wyandotte  Coua- 
ty  Com  'rs,  35  Kan.  557,  11  Pac.  360. 

Kentucky.  Orr's  Adm'r  v.  Orr,  157 
Ky.  570,  163  S.  W.  757;  Fawcett's  As- 
signee v.  Mitchell,  Finch  ft  Co.,  133 
Ky.  361,  117  S.  W.  956;  Martin  ft  Mer- 
riwether  v.  Mobile  ft  O.  B.  Co.,  7  Bush 
116;  Lathrop  v.  Commercial  Bank,  8 
Dana  114,  33  Am.  Dec.  481. 

Louisiana.  Williamson 's  Syndics  v. 
Smoot,  7  Mart.  (O.  S.)  31, 12  Am.  Dec- 
494;  Frazier  v.  Willcox,  4  Bob.  517; 
Life  Ass  'n  of  America  v.  Levy,  33  La- 
Ann.  1203. 

Maryland.  Patapsco  Elec.  Co.  v- 
City  of  Baltimore,  110  Md.  306,  72 
Atl.  1039;  Lycoming  Fire  Ins.  Co.  v- 
Langley,  62  Md.  196;  Wellersburg  A 
W.  N.  Plank  Boad  Co.  v.  Young,  12 
Md.  476. 

Massachusetts-.  Saltmarsh  v.  Spauld- 
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which  it  is  created.  It  exists  only  in  contemplation  of  law,  and  by 
force  of  the  law ;  and  where  that  law  ceases  to  operate,  and  is  no  longer 
obligatory,  the  corporation  can  have  no  existence.    It  must  dwell  in 


ing,  147  Mass.  224,  17  N.  E.  316;  Ken- 
nebec Co.  v.  Augusta  Insurance  ft 
Banking  Co.,  6  Gray  204. 

Michigan.  Seamons  v.  Temple  Co., 
105  Mich.  400,  28  L.  B.  A.  430,  55 
Am.  St.  Bep.  457,  63  N.  W.  408;  Dia- 
mond Match  Co.  v.  Register  of  Deeds, 
51  Mich.  145,  16  N.  W.  314;  Thompson 
v.  Waters,  25  Mich.  214,  12  Am.  Bep. 
243;  Orr  v.  Lacey,  2  Dougl.  230. 

Mississippi.  Taylor  v.  Alliance 
Trust  Co.,  71  Miss.  694,  15  So.  121; 
Williams  v.  Creswell,  51  Miss.  817. 

Missouri.  Ferguson  v.  Soden,  111 
Mo.  208,  33  Am.  St.  Bep.  512,  19  S. 
W.  727;  Connecticut  Mut.  Life  Ins. 
Co.  v.  Albert,  39  Mo.  181;  Blair  v. 
Perpetual  Ins.  Co.,  10  Mo.  559,  47  Am. 
Dec.  129.  See  also  State  v.  Conti- 
nental Tobacco  Co.,  177  Mo.  1,  75  8. 
W.  737;  Smoot  v.  Bankers7  Life 
Ass'n,  138  Mo.  App.  438,  120  S.  W. 
719. 

Montana.  Garfield  Mining  ft  Mill- 
ing Co.  v.  Hammer,  6  Mont.  53,  8  Pac. 
153;  King  v.  National  Mining  ft  Ex- 
ploring Co.,  4  Mont.  1,  1  Pac.  727. 

New  York.  United  States  Vinegar 
Co.  v.  Schlegel,  143  N.  Y.  537,  38  N. 
£.  729;  Lancaster  v.  Amsterdam  Im- 
provement Co.,  140  N.  Y.  576,  24  L. 
B.  A.  322,  35  N.  E.  964,  rev  'g  72  Hun 
18,  25  N.  Y.  Supp.  309;  Milnor  v.  New 
York  ft  N.  H.  B.  Co.,  53  N.  Y.  363; 
Merrick  v.  Van  Santvoord,  34  N.  Y. 
208;  Bard  v.  Poole,  12  N.  Y.  495; 
Mumford  v.  American  Life  Insurance 
ft  Trust  Co.,  4  N.  Y.  463;  Alward  v. 
Holmes,  10  Abb.  N.  Cas.  96;  O'Brien 
v.  Chicago,  B.  I.  ft  P.  B.  Co.,  53  Barb. 
568;  Cary  v.  Cleveland  ft  T.  B.  Co.,  29 
Barb.  35;  New  York  Floating  Derrick 
Co.  v.  New  Jersey  Oil  Co.,  10  N.  Y. 
Super.  Ct.  648;  Stoney  v.  American 
Life  Ins.  Co.,  11  Paige  635. 


Ohio.  Second  Nat.  Bank  of  Cincin- 
nati v.  Hall,  35  Ohio  St.  158;  New- 
burg  Petroleum  Co.  v.  Weare,  27  Ohio 
St.  343. 

Oklahoma.  Myatt  v.  Ponca  Land 
ft  Improvement  Co.,  14  Okla.  189,  68 
L.  B.  A.  810,  78  Pac.  185. 

Oregon.  Cunningham  v.  Klamath 
Lake  B.  Co.,  54  Ore.  13,  101  Pac.  213, 
1099. 

Pennsylvania.  Lycoming  Fire  Ins. 
Co.  v.  Newcomb,  1  Leg.  Chron.  9,  4 
Leg.  Gaz.  409;  Bank  of  Kentucky  v. 
Schuylkill  Bank,  1  Pars.  Eq.  Cas.  180. 

Rhode  Island.  Oakdale  Mfg.  Co.  v. 
Garst,  18  B.  I.  484,  23  L.  B.  A.  639, 
49  Am.  St.  Bep.  784,  28  Atl.  973; 
Pierce  v.  Crompton,  13  B.  I.  312. 

South  Carolina.  Kerchner  v.  Gettys, 
18  S.  C.  521. 

South  Dakota.  Wright  v.  Lee,  2  S. 
D.  596,  51  N.  W.  706. 

Tennessee.  Clark  v.  Memphis  St. 
By.  Co.,  123  Tenn.  232,  130  8.  W.  751; 
Talmadge  v.  North  American  Coal  ft 
Transportation  Co.,  3  Head  337;  Ohio 
Life  Insurance  ft  Trust  Co.  v.  Mer- 
chants' Insurance  ft  Trust  Co.,  11 
Humph.  1,  53  Am.  Dec.  742. 

Texas.  Lytle  v.  Custead,  4  Tex. 
Civ.  App.  490,  23  S.  W.  451;  Empire 
Mills  v.  Alston  Grocery  Co.,  4  Will- 
son,  Civ.  Cas.  Ct.  App.-  §  221. 

Wisconsin.  Chicago  Title  ft  Trust 
Co.  v.  Bashford,  120  Wis.  281,  97  N. 
W.  940;  Connecticut  Mut.  Life  Ins. 
Co.  v.  Cross,  18  Wis.  109. 

See  §  808  et  seq.,  supra. 

Corporations  created  by  or  under 
the  laws  of  one  state,  while  they  ' '  can 
live  and  have  their  being  in  that  state 
only,"  may,  by  their  duly  authorized 
agents,  have  an  office,  engage  in  busi- 
ness, take  and  hold  property,  and 
make  contracts  in  another  state  with 
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the  place  of  its  creation,  and  cannot  migrate  to  another  sover- 

But  although  it  must  live  and  have  its  being  in  that  state  only  ^ 

does  not  by  any  means  follow  that  its  existence  there  will  not  be* 

nized  in  other  places ;  and  its  residence  in  one  state  creates  no  ii 

able  objection  to  its  power  of  contracting  in  another.    It  is,  im 

mere  artificial  being,  invisible  and  intangible,  yet  it  is  a  pers« 

certain  purposes  in  contemplation  of  law.    *     *     *    Natural  r> 

through  the  intervention  of  agents,  are  continually  making  co: 

in  countries  in  which  they  do  not  reside,  and  where  they  are  il 

sonally  present  when  the  contract  is  made;  and  nobody  hi 

doubted  the  validity  of  these  agreements.    And  what  greater  ol>. 

can  there  be  to  the  capacity  of  an  artificial  person,  by  its  ag© 

make  a  contract  within  the  scope  of  its  limited  powers,  in  a  soverr^i&^ 

in  which  it  does  not  reside;  provided  such  contracts  are  permit *£&&»  ^ 

be  made  by  them  by  the  laws  of  the  placer' 67  But  strictly  cor"***"3*6 


its  express  or  implied  consent;  but,  by 
doing  so,  a  foreign  corporation  does 
not  become  in  any  sense  a  citizen, 
resident  or  inhabitant  of  such  other 
state,  within  the  meaning  of  a  statute 
defining  the  jurisdiction  of  courts,  or 
other  statutes,  any  more  than  a 
natural  person,  being  a  citizen  of  and 
residing  in  one  state,  would  become  a 
citizen  or  resident  of  another  state  by 
doing  business  therein  through  an 
agent.  They  remain  citizens,  resi- 
dents or  inhabitants  of  the  state  of 
their  creation  and  of  that  state  only. 
Louisville,  N.  A.  &  C.  B.  Co.  v.  Louis- 
ville Trust  Co.,  174  XT.  S.  552,  43  L. 
Ed.  1081;  St.  Louis  &  S.  F.  B.  Co.  v. 
James,  161  IT.  S.  545,  40  L.  Ed.  802; 
In  re  Keasbey  &  Mattison  Co.,  160  U. 
S.  221,  40  L.  Ed.  402;  Southern  Pac. 
B.  Co.  v.  Denton,  146  XI.  S.  202,  36  L. 
Ed.  943;  Shaw  v.  Quincy  Min.  Co.,  145 
U.  S.  444,  36  L.  Ed.  768;  Baltimore  & 
O.  B.  Co.  v.  Koontz,  104  U.  S.  5,  26 
L.  Ed.  643;  Filli  v.  Delaware,  L.  &  W. 
B.  Co.,  37  Fed.  65. 

In    other   words,   as   was   well   ex- 
pressed by  Mr.  Chief  Justice  Waite, 
•  "by  doing  business  away  from  their 
iegal   residence   they   do   not   change 
their   citizenship,  but   simply  extend 


the   field   of  their  operations.         Tl*e> 
reside    at    home,    but    do    buff'11^ 
abroad."     Baltimore  &  O.  B.    Co-     *• 
Koontz,  104  U.  S.  5,  26  L.  Ed.  64^- 

In  considering  the  power  of  a    cot* 
poration  to  enter  into  contracts   i*1  A 
state  other  than  that  by  which  it  W** 
created,  the  Supreme  Court  of  Penn- 
sylvania said:     "It  is  but  the  uau&l 
comity  of  recognizing  the  laws  of  an- 
other state.    Natural  persons,  through 
the  intervention  of  their  agents,  are 
continually  making  contracts  in  coun- 
tries iii  which  they  do  not  reside,  and 
where  they  are  not  personally  present 
when  the  contract  is  made,  and  no- 
body has  ever  doubted  the  validity  of 
these  agreements.     And  what  greater 
objection  can  there  be  to  the  capacity 
of  an  artificial  person,  by  its  agents, 
to  make  a  contract  within  the  scope 
of  its  limited  powers,  in  a  sovereignty 
in  which  it  does  not  reside,  provided 
such  contracts  are  permissible  by  the 
law  of  the  place f"     Bank  of  Ken- 
tucky v.  Schuylkill  Bank,  1  Pars.  Eq. 
Cas.  (Pa.)   180. 

67  Bank  of  Augusta  v.  Earle,  13  Pet. 
(U.  S.)  519,  585,  10  L.  Ed.  274.  See 
also  Miller  v.  Ewer,  27  Me.  509,  46 
Am.  Dec.  619. 
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acts  must  be  done  in  the  home  state,  and  all  attempts  to  pertorm  such 
acts  outside  of  the  corporation's  domicile  is  a  usurpation  of  power 
and  wholly  void.  The  migratory  corporation  is  under  the  ban  of  the 
law  into  whatever  land  it  comes.  Its  pretensions  to  extraterritorial 
powers  are  in  conflict  with  the  sovereignty  of  the  states  it  invades,  and 
are  everywhere  denied.88  In  other  words,  a  corporation  cannot  per- 
form outside  of  the  state  by  which  it  was  created  acts  which  are 
strictly  corporate  acts,  but  it  may  perform  other  acts  which  are  not 
corporate  acts  in  the  strict  sense  of  those  words.60  The  courts  are  not 
in  accord  as  to  what  are  corporate  acts  which  must  be  performed  within 
the  state  by  which  the  corporation  was  created,  and  what  are  acts 
merely  of  agents  which  may  be  performed  in  other  jurisdictions.70 
Some  of  the  courts  hold  that  the  acts  of  directors  are  merely  the  acts 
of  agents,  while  others  hold  their  acts  to  be  corporate  acts.71  As  has 
been  seen  elsewhere  it  is  settled  that  the  corporators  cannot  meet  and 
organize  the  corporation  in  another  state,78  and  most  of  the  courts 
have  gone  further  than  this,  and  have  held  that  any  acts  of  the  stock- 
holders or  members  of  a  corporation  at  a  corporate  meeting — as  the 
election  of  directors  or  other  officers,  making  by-laws,  voting  an  in- 
crease of  stock,  authorizing  execution  of  a  mortgage,  etc. — are  the 
direct  acts  of  the  corporation,  and  not  acts  of  agents,  and  are  void, 
or  at  least  voidable,  in  the  absence  of  elements  of  estoppel,  if  done 
at  a  meeting  held  without  the  state.78 

The  reasons  which  apply  in  the  case  of  ultra  vires  contracts  gen- 
erally have  also  been  assigned  as  grounds  for  the  general  rule  requiring 
a  corporation  to  perform  its  corporate  acts  within  the  state  or  sov- 
ereignty that  gave  it  life,  namely,  "(1)  The  interest  of  the  public, 
that  the  corporation  shall  not  transcend  the  powers  granted,  (2)  The 
interest  of  the  stockholders,  that  the  capital  must  not  be  subjected  to 
risks  not  contemplated  by  the  charter,  and  therefore  not  authorized  by 
the  stockholders  in  subscribing  for  the  stock,  (3)  The  obligation  of 

68  Sovereign    Gamp,    Woodmen    of  71  Reichwald    v.   Commercial   Hotel 
World  v.  Fraley  (Tex.  Civ.  App.),  59  Co.,     106     111.     439,     citing     Green's 
S.  W.  905,  citing  Franco-Texan  Land  Brice's  Ultra  Vires,  442-3,  note  a. 
Co.  v.  Laigle,  59  Tex.  339;  Miller  v.  For  a  full  consideration  of  this  ques- 
Ewer,  27  Me.  509,  46  Am.  Dec.  619.  tion,  see  §  1741  et  seq.,  supra. 

See  §§  387,  393,  supra.  78  See  §  256,  supra. 

69  Reichwald  v.  Commercial  Hotel  78  See  §  1635,  supra.  See  also  §  1865, 
Co.,  106  111.  439.                                          supra. 

70  Reichwald  v.  Commercial  Hotel 
Co.,  106  HI.  439.  See  §§387,  1635, 
supra. 
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every  one  entering  into  a  contract  with  the  corporation,  to  take  notice 
of  the  legal  limits  of  its  powers/ '  7* 

As  has  been  seen  heretofore,  it  is,  of  course,  entirely  within  the 
power  of  the  legislature  of  a  state,  in  creating  a  corporation,  to  place 
restrictions  upon  its  power  to  act,  even  through  mere  agents,  outside  of 
the  state,  and  if  it  should  disregard  such  restrictions,  it  would  violate 
the  charter.7* 

When  a  corporation  is  formed  for  a  local  purpose  only,  and  the 
powers  granted  are  all  of  them  local  in  their  nature  and  are  limited  in 
their  exercise  to  the  territorial  limits  of  the  sovereignty  by  which  it 
was  created,  the  corporation  has  no  power  to  act  beyond  such  terri- 
torial limits.76  But  the  fact  that  the  business  for  which  the  corporation 
was  primarily  formed  is  to  be  conducted  at  a  particular  place  in  the 
state  by  which  the  corporation  was  created  does  not  prevent  the  cor- 
poration from  exercising  other  of  its  powers  in  jurisdictions  other  than 
the  state  of  its  creation,  if  not  prohibited  by  their  laws.77 


74  Pittsburg,  C.  &  St.  L.  By.  Co.  v. 
Keokuk  &  Hamilton  Bridge  Co.,  131 
U.  S.  371,  33  L.  Ed.  157,  quoted  with 
approval  in  Deny  Council  No.  40, 
Order  U.  A.  M.  v.  State  Council  of 
Pennsylvania,  197  Pa.  413,  80  Am.  St. 
Bep.  838,  47  AtL  208.  Brown,  J.,  said 
in  the  latter  case:  "The  reason  of 
the  rule  'does  not  lie  in  the  imagina- 
tive notion  that  a  corporation  must 
"dwell  in  the  place  of  its  creation, 
and  cannot  migrate  to  another  sover- 
eignty," but  rather  in  the  hardship 
and  fraud  it  might  entail  on  share- 
holders to  permit  corporate  meetings 
to  be  held  outside  the  state.  Accord- 
ingly, there  seems  to  be  no  reason  for 
holding  invalid  acts  done  at  corporate 
meetings  assembled  without  the  state, 
if  all  the  shareholders  acquiesce  in  the 
holding  of  the  meeting. '  Taylor, 
Corp.  pt.  5,  p.  281."  See  also  §1635, 
supra. 

75  See  §  808,  supra.  See  also  State 
v.  Park  &  Nelson  Lumber  Co.,  58 
Minn.  330,  49  Am.  St.  Bep.  516,  59 
N.  W.  1048;  Lukens  v.  International 
Life  Ins.  Co.,  269  Mo.  574,  191  S.  W. 
418;  State  v.  Continental  Tobacco  Co., 
177  Mo.  1,  75  S.  W.  737;  Stickle  v. 


Liberty  Cycle  Co.  (N.  J.  Ch.},  32  AtL 
708. 

78  Cohens  v.  Virginia,  6  Wheat.  (U. 
S.)  264,  5  L.  Ed.  257.  See  §808, 
supra.  See  also  Baltimore  &  O.  Tel. 
Co.  v.  Delaware  &  A.  Telegraph  & 
Telephone  Co.,  7  Houst.  (Del.)  269, 
31  Atl.  714. 

77  Santa  Clara  Female  Academy  v. 
Sullivan,  116  111.  375,  56  Am.  Bep. 
776,  6  N.  E.  183.  In  this  case,  in  con- 
sidering the  capacity  of  a  foreign  cor- 
poration, created  to  maintain  a  school 
in  the  state  of  its  domieile,  to  take  a 
devise  of  real  estate  in  Illinois,  the 
Supreme  Court  of  Illinois  said:  "It 
does  not  follow  that  because  the  loca- 
tion of  the  academy  is  fixed  at  a  par- 
ticular place,  all  the  powers  of  the 
corporation  must  be  exercised  at  that 
place  and  no  other.  The  corporate 
purpose, — that  of  furnishing  educa- 
tion,— may  be  carried  on  at  the  place 
where  the  academy  is  established,  but 
the  incidental  powers  which  are  neces- 
sary and  proper  for  the  maintaining 
of  an  academy  there  may  be  exercised 
elsewhere.  The  receiving  of  gifts  of 
money  and  property  for  the  purposes 
of  the  corporation  is  a  means  of  main- 
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1 6720.  Restrictions  and  limitation!  of  charter.    It  is  elementary 
that  a  corporation  is  a  creature  of  the  law  and  that  it  cannot  pre,. 
exercise  in  another  state  or  country  any  powers  which  are  not  con- 
ferred apon  it,  either  expressly  or  impliedly,  by  its  charter  ™  or  by 


taining  the  academy,  of  carrying  out 
the  object  for  which  the  corporation 
was  formed,  and  the  power  given  to 
take,  hold,  and  convey  property,  real 
and  personal,  for  such  purpose,  may, 
we  conceive,  be  exercised  anywhere, 
unaffected  by  the  restriction  as  to  the 
academy's  place  of  location.  Because 
the  corporation  may  not  exercise  all 
of  its  powers  in  this  state  seems  to  be 
no  reason  why  it  may  : 
.some  of  them,— why  it  cannot  < 
the  power  to  take,  hold  and  dispose 
of  land  in  this  state  for  its  purposes 
of  education,  although  the  location  of 
its  academy  be  confined  to  a  particu- 
lar place  or  places  in  Wisconsin." 

78  United  States.  Oregon  By.  & 
Nav.  Co.  v.  Oregonian  B.  &  Nav.  Co., 
130  U.  S.  1,  32  L.  Ed.  837;  Canada 
Southern  B.  Co.  v.  Oebbard,  109  U.  8. 
527,  27  L.  Ed.  1020;  Belfe  v,  Bundle, 
103  U.  S.  222,  26  L.  Ed.  337;  Cowell  v. 
Colorado  Springs  Co.,  100  U.  8.  55,  25 
L.  Ed.  547;  Bank  of  Augusta  v.  Earle, 
13  Pet.  519,  10  L.  Ed.  274;  Seattle  Gas 
ft  Electric  Co.  v.  Citizens'  Light  ft 
Power  Co.,  123  Fed.  588;  London, 
Paris  ft  American  Bank,  Ltd.  v.  Aron- 
stein,  117  Fed.  601. 

Alabama.  Falls  v.  United  States 
Bavings,  Loan  ft  Building  Co.,  97  Ala. 
417,  24  L.  B.  A.  174,  38  Am.  St.  Bep. 
194,  13  So.  25;  Morris  v.  Hall,  41  Ala. 
510;  Hitchcock  'e  Heirs  v.  United 
States  Bank,  7  Ala.  386. 

Colorado.  American  Water  Works 
Co.  v.  FaTmeTs'  Loan  &  Trust  Co.,  20 
Colo.  203,  25  L.  B.  A.  338,  46  Am.  St. 
Bep.  285,  37  Pac.  269. 

Connecticut.  White  v.  Howard,  38 
Conn.  342. 

Dakota.  Tolman  v.  New  Mexico  ft 
D.  Mica  Co.,  4  Dak.  44,  22  N.  W.  505. 

Delaware.    Baltimore  ft  O.  Tel.  Co. 


of  Baltimore  City  v.  Delaware  &  A. 
Telegraph  ft  Telephone  Co.,  7  Houst. 
289,  31  Atl.  714;  Kirwan  Mfg.  Co.  v. 
Truxton,  2  Pennew.  48,  44  Atl.  427. 

District  of  Columbia.  How.-  v. 
Chesapeake  ft  O.  B.  Co.,  11  App.  Cast. 
300. 

Florida.  Duke  v.  Taylor,  37  Fin.  Ii4. 
31  L.  K.  A.  484,  53  Am.  St.  Rep.  232, 
19  So.  172. 

Georgia.  American  Colonization  So- 
ciety v.  Gartrell,  23  Ga.  448. 

Illinois.  Starkweather  v.  American 
Bible  Society,  72  111.  50,  22  Am.  Rep. 
133;  Metropolitan  Bank  v.  Godfrey, 
23  HI.  579;  Frye  v.  Bank  of  Illinois, 
10  111.  332;  Bradbury  v.  Waukegan  & 
W.  Mining  ft  Smelting  Co.,  113  111. 
App.  600;  Dubuque  Fire  ft  Marine  In?. 
Co.  v.  Oster,  74  HI.  App.  139. 

Indiana.  Nathan  v.  Lee,  152  End, 
232,  43  L.  R.  A.  820,  52  N.  E.  987. 

Iowa,  Dodge  v.  Council  Bluffs,  57 
Iowa  566,  10  N.  W.  886. 

Kansas.  State  of  Kansas  v.  Topeka 
Water  Co.,  61  Kan.  547,  60  Pac.  337; 
Land  Grant  Railway  ft  Trust  (;o.  v. 
Coffey,  6  Kan.  245. 

Kentucky.  Lathrop  v.  Commercial 
Bank,  8  Dana  114,  33  Am.  Dec.  4.S  ] . 

Louisiana,  Southwestern  Tel.  Co. 
v.  Kansas  City,  8.  ft  G.  B.  Co.,  109 
La.  892,  33  So.  910;  State  v.  Southern 
Pac.  Co.,  52  La.  Ann.  1822,  28  So.  372. 

Maine.  Miller  v.  Ewer,  27  Me.  509, 
46  Am.  Dec.  619. 

Maryland.  Fidelity  Mut.  Life  Aas'n 
v.  Ficklln,  74   Md.   172,  23   Atl.   197, 
21  Atl.  680;  McKlm  v.  Glenn,  66  Md. 
479,   8   AH.   130;   Glenn   v.   Clal-. 
65  Md.  65,  3  Atl.  902. 

Massachusetts.  Kennebec  Co.  v. 
Augusta  Insurance  ft  Banking  Co.,  6 
Gray  204. 

Supreme  Lodge  Knights 
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some  other  legislative  act.79    This  doctrine  has  been  forcibly  expressed 


of  Honor  v.  Nairn,  60  Mich.  44,  26  N. 
W.  826;  Diamond  Match  Go.  v.  Regis- 
ter of  Deeds,  51  Mich.  145,  16  N.  W. 
314;  Thompson  v.  Waters,  25  Mich* 
214,  12  Am.  Rep.  243;  Orr  v.  Lacey, 

2  Dougl.  230. 

Mississippi  New  Orleans,  J.  &  G. 
N.  R.  Go.  v.  Wallace,  50  Miss.  244. 

Missouri  Southern  Illinois  &  M. 
Bridge  Go.  v.  Stone,  174  Mo.  1,  63  L. 
R.  A.  301,  73  S.  W.  453;  Union  Nat. 
Bank  v.  State  Nat.  Bank,  155  Mo.  95, 
78  Am.  St.  Rep.  560,  55  S.  W.  989; 
Blair  v.  Perpetual  Ins.  Go.,  10  Mo.  559, 
47  Am.  Dec.  129. 

New  Hampshire.  United  States  Fi- 
delity &  Guaranty  Go.  v.  Linehan,  73 
N.  H.  41,  58  Atl.  956. 

New  York.  Demareat  v.  Flack,  128 
N.  Y.  205,  13  L.  R.  A.  854,  28  N.  E. 
645;  Ellsworth  v.  St.  Louis,  A.  &  T.  H. 
R.  Co.,  98  N.  Y.  553;  Merrick  v.  Van 
Santvoord,  34  N.  Y.  208;  Hoyt  v. 
Thompson's  Ex'r,  19  N.  Y.  207;  In  re 
Stewart,  39  Misc.  275,  79  N.  Y.  Supp. 
525;  O'Brien  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  53  Barb.  568;  Boyce  v.  St.  Louis, 
29  Barb.  650,  18  How.  Pr.  125;  Stoney 
v.  American  Life  Ins.  Co.,  11  Paige 
635. 

Ohio.  State  v.  -<Etna  Life  Ins.  Co., 
69  Ohio  St.  317,  69  N.  E.  608;  Curtis 
v.  Hutchinson,  1  Ohio  Dec.  471. 

Oklahoma.  Myatt  v.  Ponca  City 
Land  &  Improvement.  Co.,  14  Okla. 
189,  68  L.  R.  A.  810,  78  Pac.  185. 

Rhode  Island.  Riddell  v.  Rochester 
German  Ins.  Co.  of  New  York,  35  R.  I. 
45,  85  Atl.  273;  Pierce  v.  Grompton, 
13  R.  I.  312. 

Tennessee.  Talmadge  v.  North 
American  Coal  &  Transportation  Co., 

3  Head  337;  Ohio  Life  Insurance  & 
Trust  Co.  v.  Merchants'  Insurance  & 
Trust  Co.,  11  Humph.  1,  53  Am.  Dec. 
742. 

Texas.  Rue  v.  Missouri  Pac.  Ry. 
Co.,  74  Tex.  474,  16"  Am.  St.  Rep.  852, 


8  S.  W.  533;  Manhattan  Life  Ins.  Co. 
v.  Fields  (Tex.  Civ.  App.),  26  S.  W. 
280. 

Utah.  Rio  Grande  Western  Ry.  Co. 
v.  Telluride  Power  Transmission  Co., 
23  Utah  22,  63  Pac.  995;  Davis  v. 
Flagstaff  Silver  Min.  Co.  of  Utah, 
2  Utah  74. 

Virginia.  Standard  Oil  Co.  v.  Com., 
104  Ya.  683,  52  S.  E.  390;  Bockover 
v.  Life  Ass'n  of  America,  77  Va.  85. 

Wisconsin.  Connecticut  Mut.  Life 
Ins.  Co.  v.  Cross,  18  Wis.  109. 

"A  corporation  is  a  creature  of  the 
law.  It  is  always  subject  to  the  law 
of  its  charter,  or  if  it  has  no  charter, 
then  to  the  incorporation  laws  of  the 
state  or  sovereignty  under  and  by  vir- 
tue of  which  it  has  been  created;  and 
though  it  may  transact  business  in 
other  jurisdictions,  yet  its  charter  or 
the  laws  to  which  it  owes  its  existence 
have  a  paramount  influence  over  its 
corporate  powers  wherever  it  under- 
takes to  exercise  them.  Hence,  to 
determine  the  capacity  or  disability 
of  a  corporation  in  a  given  case,  re- 
gard must  primarily  be  had  to  the 
laws  of  the  state  or  country  from 
which  it  has  derived  its  franchises." 
American  Waterworks  Co.  v.  Farmers' 
Loan  &  Trust  Co.,  20  Colo.  203,  25  L. 
R.  A.  338,  46  Am.  St.  Rep.  285,  37  Pac. 
269. 

'•Oregon  Ry.  &  Nav.  Co.  v.  Oregon  - 
ian  R.  Co.,  130  U.  S.  1,  32  L.  Ed.  837; 
Canada  Southern  R.  Co.  v.  Gebhard, 
109  U.  S.  527,  27  L.  Ed.  1020;  Morris 
v.  Hall,  41  Ala.  510;  State  v.  Southern 
Pac.  Co.,  52  La.  Ann.  1822,  28  So.  372; 
Riddell  v.  Rochester  German  Ins.  Co. 
of  New  York,  35  R.  I.  45,  85  Atl.  273. 

It  is  indispensable  that  a  corpora- 
tion seeking  to  invoke  the  doctrine  of 
comity  must  first  be  possessed  of  some 
right,  power  or  privilege  in  the  coun- 
try of  its  domicile,  and  unless  it  has 
both    existence    and    some    right    or 
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by  Chief  Justice  Waite  in  the  following  language:  "A  corporation 
'must  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  another 
sovereignty, ' 80  though  it  may  do  business  in  all  places  where  its  charter 
allows  and  the  local  laws  do  not  forbid.81  But  wherever  it  goes  for 
business,  it  carries  its  charter,  as  that  is  the  law  of  its  existence,82  and 
the  charter  is  the  same  abroad  as  it  is  at  home.  Whatever  disabilities 
are  placed  upon  the  corporation  at  home  it  retains  abroad,  and  what- 
ever legislative  control  it  is  subjected  to  at  home  must  be  recognized 
and  submitted  to  by  those  who  deal  with  it  elsewhere.  A  corporation 
of  one  country  may  be  excluded  from  business  in  another  country,88 
but,  if  admitted,  it  must  in  the  absence  of  legislative  equivalent  to 
making  it  a  corporation  of  the  latter  country,  be  taken,  both  by  the 
government  and  those  who  deal  with  it,  as  a  creature  of  the  laws  of  its 
own  country  and  subject  to  all  the  legislative  control  and  direction 
that  may  be  properly  exercised  over  it  at  the  place  of  its  creation. 
Such  being  the  law,  it  follows  that  every  person  who  deals  with  a 
foreign  corporation  impliedly  subjects  himself  to  such  laws  of  the 
foreign  government,  affecting  powers  and  obligations  of  the  corpora- 
tion with  which  he  voluntarily  contracts,  as  the  known  and  established 
policy  of  that  government  authorizes.  To  all  intents  and  purposes  he 
submits  his  contract  with  the  corporation  to  such  a  policy  of  the  foreign 
government,  and  whatever  is  done  by  that  government  in  furtherance 
of  that  policy  which  binds  those  in  like  situation  with  himself,  who 
are  subjects  of  the  government,  in  respect  to  the  operation  and  effect 
of  their  contracts  with  the  corporation,  will  necessarily  bind  him.  He 
is  conclusively  presumed  to  have  contracted  with  a  view  to  such  laws 
of  that  government,  because  the  corporation  must  of  necessity  be  con- 


power  there  it  cannot  be  awarded 
any  in  a  foreign  state  or  country. 
Myatt  v.  Ponca  City  Land  &  Improve- 
ment Co.,  14  Okla.  189,  68  L.  R.  A. 
810,  78  Pac.  185. 

On  an  application  for  a  writ  of  man- 
damus by  a  foreign  private  corpora- 
tion to  compel  the  register  of  deeds  of 
a  county  to  permit  it,  by  its  agent, 
and  solely  for  its  own  private  pur- 
poses, to  have  access  to  the  records 
in  his  office  to  ascertain  the  state  and 
character  of  the  titles  of  all  the  real 
property  in  the  county  and  to  make 
abstracts  of  such  titles,  on  the  ground 
that  it  owns  a  large  amount  of  ground 


in  such  county  and  is  engaged  in  de- 
veloping the  same,  it  must  be  shown 
that  under  the  laws  of  the  state  to 
which  it  owes  its  existence  it  is  legal- 
ly empowered  to  deal  in  land  and  in 
land  titles.  Diamond  Match  Co.  v. 
Register  of  Deeds,  51  Mich.  145,  16 
N.  W.  314. 

W  Bank  of  Augusta  v.  Earle,  13  Pet. 
(U.  8.)  519,  10  L.  Ed.  274. 

81  Baltimore  &  O.  R.  Co.  v.  Koontz, 
104  U.  8.  12,  26  L.  Ed.  643. 

S2Relfe  v.  Rundle,  103  IT.  8.  222, 
226,  26  L.  Ed.  337. 

83  Paul  v.  Virginia,  8  Wall.  (U.  8.) 
168,  19  L.  Ed.  357. 
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trolled  by  them,  and  it  has  no  power  to  contract  with  a  view  to  any 
other  laws  with  which  they  are  not  in  entire  harmony.  It  follows, 
therefore,  that  anything  done  at  the  legal  home  of  the  corporation, 
under  the  authority  of  such  laws,  which  discharges,  it  from  liability 
there,  discharges  it  everywhere."84  In  other  words,  a  corporation 
without  power  to  exercise  certain  functions  in  the  state  of  its  creation 
is  without  power  to  exercise  such  functions  elsewhere.85 

"  Corporations  organized  under  legislative  statutes  are  not  endowed 
with  the  rights  of  natural  persons  to  do  as  they  may  see  fit  except  when 
restrained  by  prohibitory  laws.  On  the  contrary,  the  rule  is  that  they 
possess  only  such  powers  and  rights  as  are  conferred  upon  them  by 
statute,  and  the  enumeration  of  their  powers  implies  the  exclusion  of 
all  others,  except  such  subordinate  and  incidental  rights  and  powers 
as  are  essential  to  their  existence,  and  to  the  enjoyment  and  exercise 
of  the  rights  and  powers  conferred  in  express  terms,  and  a  corpora- 
tion can  make  no  contracts  and  do  no  acts,  either  within  or  without 
the  state  which  creates  it,  except  such  as  are  authorized  by  its  charter; 
and  those  acts  must  be  also  done  by  such  officers  or  agents  and  in  such 
manner  as  the  charter  authorizes.,,M  While  the  legislature  of  a 
state  may  limit  and  curtail  the  right  of  a  foreign  corporation  to  engage 
in  business  in  the  state  and  the  extent  of  its  operation  therein,  it  can- 
not endow  such  corporation  with  powers  which  are  not  conferred  upon 
it  by  the  state  by  which  it  was  created.87  And  a  corporation  can  exer- 
cise in  another  jurisdiction  only  such  powers  as  are  set  forth  in  its 
articles  of  incorporation.88     But  where  a  corporation  is  prohibited 


84  Canada  Southern  R.  Go.  v.  Geb- 
hard,  109  U.  S.  527,  27  L.  Ed.  1020. 

86  Seattle  Gas  ft  Electric  Co.  v.  Citi- 
zens '  Light  ft  Power  Co.,  123  Fed. 
588;  Morris  v.  Hall,  41  Ala.  510. 

86  Seattle  Gas  ft  Electric  Co.  v. 
Citizens'  Light  ft  Power  Co.,  123  Fed. 
588.  Hanford,  J.,  after  laying  down 
the  above  rule,  said:  "More  than 
sixty  years  ago  Chief  Justice  Taney, 
in  the  opinion  of  the  Supreme  Court 
in  Bank  of  Augusta  v.  Earle,  13  Pet. 
(U.  S.)  519,  10  L.  Ed.  274,  after  quot- 
ing from  the  opinions  of  Chief  Justice 
Marshall  in  the  case  of  Head  ft  Amory 
v.  Providence  Insurance  Co.,  2  Cranch 
(U.  S.)  127,  2  L.  Ed.  229,  and  in  the 
Dartmouth  College  Case,  4  Wheat.  (U. 
S.)   636,  4  L.  Ed.  629,  and  from  the 


opinion  of  Justice  Story  in  the  case  of 
Bank  of  the  United  States  v.  Dan- 
dridge,  12  Wheat.  (U.  S.)  64,  6  L.  Ed. 
552,  said:  'It  cannot  be  necessary  to 
add  to  these  authorities.  And  it  may 
be  safely  assumed  that  a  corporation 
can  make  no  contracts  and  do  no  acts, 
either  within  or  without  the  state 
which  creates  it,  except  such  as  are 
authorized  by  its  charter;  and  those 
acts  must  also  be  done  by  such  officers 
or  agents,  and  in  such  manner,  as  the 
charter  authorizes.'  " 

87  Riddell  v.  Bochester  German  Ins. 
Co.  of  New  York,  35  B.  I.  45,  85  Atl. 
273.  See  also  $  809,  supra,  and  f  5721, 
infra. 

88  Troy  ft  North  Carolina  Gold  Min. 
Co.   v.  Snow  Lumber  Co.,  173  N.  C. 
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by  its  charter  from  selling  its  bonds  for  less  than  a  specified  per  centum 
of  their  par  value,  it  is  held  that  such  provision  does  not  apply  to  a 
sale  made  in  another  state  whose  laws  do  not  make  such  a  sale  illegal.89 

§  5721.  Powers  exercisable  by  foreign  corporation  measured  by 
charter.  A  foreign  corporation  doing  business  in  the  state  brings 
with  it  the  powers  of  its  charter,  unless  restricted  by  the  laws  or  public 
policy  of  the  state,90  as  the  corporation  comes  as  it  is  created,  and 
brings  its  charter  as  the  law  of  its  existence.  When  a  state  permits 
a  foreign  corporation  to  come  into  its  territory,  it  must  be  presumed  to 
have  consented  that  the  corporation  should  exercise  all  of  the  powers 
conferred  by  its  charter  and  the  general  laws  appertaining  thereto, 
unless  prohibited  from  so  doing  by  the  direct  enactments  of  the  state 
or  by  some  rule  of  public  policy  to  be  deduced  from  the  general  course 
of  legislation.91  An  express  grant  in  the  charter  of  a  corporation 
authorizing  it  to  do  business  or  acquire  interests  beyond  the  limits  of 
the  state  in  which  it  is  created  is  not  essential  to  authorize  it  to  do 
such  acts,  but  power  to  act  outside  the  state  may  be  implied.92  But, 
as  is  seen  in  the  section  immediately  succeeding  this,  a  corporation 
without  power  to  exercise  certain  functions  in  the  state  of  its  creation 
is  without  power  to  exercise  such  functions  in  another  state.  In  other 
words,  it  has  no  greater  powers  outside  the  state  in  which  it  was 
created  than  it  has  in  the  state  of  its  creation." 

§  5722.  Restrictions  in  general  legislation  or  judicial  decisions  of 
domicile — In  general.  In  considering  what  powers  are  possessed  by 
a  corporation  doing  business  or  acting  in  another  state  or  country, 
it  sometimes  happens  that  the  charter  is  silent  as  to  the  right  to  do 


593,  92  S.  E.  494,  citing  Canada  South- 
ern B.  Co.  v.  Gebhard,  109  U.  S.  527, 
27  L.  Ed.  1020.    S  e  also  §  809. 

S9  Ellsworth  v.  St.  Louis,  A.  &  T.  H. 
B.  Co.,  98  N.  Y.  553.  The  court  said: 
' '  There  is  nothing  in  the  laws  of  New 
York  which  renders  the  contract  il- 
legal; even  if  the  charter  of  the  de- 
fendant should  be  so  construed  as  to 
contain  prohibitions  which  would  have 
rendered  the  contract  illegal  in  Illi- 
nois, they  do  not  have  that  effect  in 
this  state." 

For  sale  of  bonds  below  par  where 
statute  forbids  such  sale  below  par  or 


fictitious  increase  of  indebtedness,  see 
§§  955-961,  supra. 

•0  State  v.  Continental  Tobacco  Co., 
177  Mo.  1,  75  S.  W.  737;  Smoot  v. 
Bankers'  Life  Ass'n,  138  Mo.  App. 
438,  120  S.  W.  719.  See  also  Chicago 
Title  &  Trust  Co.  v.  Bashford,  120 
Wis.  281,  97  N.  W.  940. 

WBockover  v.  Life  Ass'n  of  Amer- 
ica, 77  Va.  85. 

M  Dodge  v.  Council  Bluffs,  57  Iowa 
560, 10  N.  W.  886. 

W  See  the  cases  cited  in  the  next 
section,  infra. 
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certain  acts  or  enjoy  certain  powers,  but  a  general  statute  of  the 

under  whose  laws  it  was  created  contains  certain  prohibitions  i 

erence  to  corporations.     The  question  then  presents  itself  as  t 

effect  of  such  general  statute  in  another  state  or  country  and  wk 

or  not  it  is  to  be  enforced  extraterritorially.    It  is  held  that  it  i 

charter  alone  which  by  the  law  of  comity  is  recognized  and  enfore 

other  jurisdictions,  and  not  the  general  legislation  or  judicial  dec 

of  the  state  in  which  the  corporation  is  formed,9*  as  the  general 

regulations  or  decisions  of  the  courts  of  a  sister  state  are  cont 

only  within  its  own  limits,  and  such  state  has  no  power  to  give 

force  or  effect  in  other  jurisdictions.95     It  follows,  therefore, 

where  a  state  statute  is  enacted  for  the  enforcement  of  a  local  %* 

only,  it  will  not  be  presumed  that  such  statutory  provision  was  inte 

by  the  state,  or  by  the  persons  forming  the  corporation,  to  enter* 

the  charter  contract  and  to  regulate  the  corporation  in  its  transact-!: 

outside  of  the  state,  and  it  will  not  affect  the  validity  of  the  dea-1 

of  the  corporation  in  foreign  states  or  countries.96    Thus  it  is     "la-^ld 


in 


Oils 


M  Connecticut.  White  v.  Howard, 
38  Conn.  342. 

Illinois.  Warren  v.  First  Nat.  Bank 
of  Columbus,  149  111.  9,  25  L.  B.  A. 
746,  38  N.  E.  122. 

Indiana.  Nathan  v.  Lee,  152  Ind. 
232,  43  L.  B.  A.  820,  52  N.  E.  987. 

New  Jersey.  Boehm  v.  Ball,  51  N. 
J.  Eq.  541,  26  Atl.  832. 

New  York.  Hoyt  v.  Thompson's 
Ex'r,  19  N.  Y.  207,  writ  of  error  dis- 
missed 1  Black  (U.  S.)  518,  17  L.  Ed. 
65;  Hoyt  v.  Shelden,  3  Bosw.  267. 

Pennsylvania.  Borton  v.  Brines- 
Chase  Co.,  175  Pa.  St.  209,  34  Atl. 
597;  East  Side  Bank  v.  Columbus  Tan- 
ning Co.,  170  Pa.  St.  1,  32  Atl.  539; 
Pairpoint  Mfg.  Co.  v.  Philadelphia 
Optical  &  Watch  Co.,  161  Pa.  St.  17, 
28  Atl.  1003. 

Texas.  See  Fowler  v.  Bell,  90  Tex. 
150,  39  L.  B.  A.  254,  59  Am.  St.  Bep. 
788,  37  S.  W.  1058. 

"It  is  the  charter  alone  which  by 
the  law  of  comity  is  recognized  and 
enforced  in  other  jurisdictions,  and 
not  the  general  legislation  of  the  state 
in  which  the  company  is  formed.  The 
general    laws    and    regulations    of    a 


state    are    intended    to    govern         only 

within  the  limits  of  the  state  er***-*5*11^ 

them,  and  the  state  can  have  no   x>c>vver 

to    give    them    extraterritorial       force. 

Such  provisions  do  not,  as  a 

ter   into   contracts   made    with- 

state,  if  they  are  to  be  perfo 

another     jurisdiction. "     Warf 

First  Nat.  Bank  of  Columbus,     1  ^^       , " 


en- 
the 

cl    in 
v. 


^   Co- 
,     38 

.      I*. 

n. 


9,  25  L.  B.  A.  746,  38  N.  E.  12^ 

50  111.  App.  193. 
96  Warren  v.  First  Nat.  Banlc 

himbus,  149  HI.  9,  25  L.  B.  A. 
N.   E.    122,   rev'g   50    HI.    Apj>- 
Nathan  v.  Lee,  152  Ind.  232,  ±3 
A.  820,  52  N.  E.  987;  Boe)ime  v- 

51  N.  J.  Eq.  541,  26  Atl.  832;    »  a 
v.  Brines-Chase  Co.,  175  Pa.  St.  2*>^*       4 
Atl.  597;  East  Side  Bank  v.  GoIvlX******* 
Tanning  Co.,   170  Pa.  St.   1,  32      ^  jm 
539;  Pairpoint  Mfg.  Co.  v.  Phil*<*5  * 
phia  Optical  &  Watch  Co.,  161  Pi*-    &  m 
17,  28  Atl.  1003. 

96  Warren  v.  First  Nat.  Bank  o£   *-^ 


lumbus,   149  111.  9,  25  L.   B.  A. 
38  N.  E.  122,  rev'g  50  111.  App.  193- 

"The  statutes  and  laws  of  a  v0***. 
try  have  no  intrinsic  extra  territory 
force.     They  bind  only  its  own  ci*x" 
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generally  that  the  usury  laws  of  the  state  by  which  the  corporation 
was  created  apply  only  in  the  state  of  its  creation,97  and,  by  the 
weight  of  authority,  that  the  insolvency  laws  and  statute  of  wills  of 
the  state  in  which  a  corporation  was  created  have  no  extraterritorial 
operation  and  do  not  follow  it  into  another  state.98 

It  is  held,  however,  in  some  jurisdictions  that  a  corporation  is,  in 
certain  instances,  subject  in  other  states  to  general  legislation  of  the 
state  of  its  creation.99    And,  as  a  general  rule,  it  is  subject  in  other 


zens,  and  citizens  of  other  countries 
while  within  its  jurisdictional  limits; 
and  they  bind  directly  only  property 
within  these  limits.  They  do  not  af- 
fect or  bind  property  out  of  its  terri- 
tory, or  persons  not  resident  therein, 
whether  natural-born  citizens  or 
others.  Whatever  extraterritorial 
force  these  statutes  and  laws  are  per- 
mitted to  have  is  the  result  of  the 
voluntary  consent  of  other  nations. 
Their  consent  is  accorded  upon  the 
principle  of  the  comity  of  nations 
alone,  and  not  from  any  international 
obligation  to  yield  to  such  statutes 
and    laws    the     slightest     obedience. 

*  *  *  But  no  nation,  on  any  recog- 
nized principles  of  comity,  is  morally, 
or  otherwise,  bound  to  enforce  foreign 
laws  prejudicial  to  its  own  rights  or 
to    the    rights    of    its    own    subjects. 

*  *  *  Bankrupt  and  insolvent  laws 
come  within  this  class."  Hoyt  v. 
Thompson,  5  N.  T.  320,  quoted  with 
approval  in  Boehme  v.  Rail,  51  N.  J. 
Eq.  541,  26  Atl.  832. 

97  See  §  5723,  infra. 

M  See  §  5724,  infra. 

t9  Starkweather  v.  American  Bible 
Society,  72  111.  50,  22  Am.  Bep.  133; 
House  of  Mercy  of  New  York  v. 
Davidson,  90  Tex.  529,  39  S.  W.  924. 

In  Starkweather  v.  American  Bible 
Society,  72  111.  50,  22  Am.  Rep.  133, 
it  was  held  that  a  corporation  created 
by  the  laws  of  New  York,  which,  by 
the  laws  of  such  state  could  not  there 
acquire  and  hold  title  to  real  estate 
by  devise,  was  incapable  of  acquiring 
title  to  real  estate,  by  devise,  in  Illi- 


nois, and  that  real  estate  in  Illinois 
devised  to  it  was  intestate  estate,  and 
descended  to  and  vested  in  the  heirs 
of  the  testator,  and  a  court  of  chan- 
cery had  no  power  to  convert  such 
real  estate  into  money,  and  direct  the 
payment  thereof  to  such  devisee. 
Walker,  J.,  said:  "It  does  not  matter 
whether  this  body  is  prohibited  by  its 
charter  or  by  the  statute  of  wills  in 
New  York  from  taking  land  by  devise. 
Whether  the  one  or  the  other  statute 
creates  the  disability,  the  effect  is  the 
same,  as  it  goes  to  the  power  of  so 
taking  and  holding.  When  this  body 
was  incorporated,  the  statute  of  wills 
was  in  force,  and  the  courts  of  New 
York  hold  that  it  controlled  the  pow- 
ers of  the  company  as  though  both 
provisions  had  been  contained  in  the 
same  enactment.  If  so,  the  disability 
is  fundamental.  It  operated  to  create 
a  corporation  that  might  perform  the 
acts  and  exercise  the  privileges  con- 
ferred, but  without  power  to  receive 
lands  by  devise.  Such  a  prohibition 
goes  to  the  power  of  the  body,  as  well 
as  to  persons  disposed  to  devise  lands 
to  them.  If,  then,  the  corporation  was 
created  without  power  to  so  take,  it 
is  incapable  of  doing  so,  no  matter 
where  the  devisor  may  reside  or  the 
lands  are  situated.  *  *  *  We  can 
perceive  no  difference  whether  the 
disability  or  prohibition  is  contained 
in  the  one  or  the  other  enactment,  in- 
asmuch as  it  operates  on  the  body,  as 
the  New  York  courts  hold,  with  the 
same  effect,  and  produces  the  same  re- 
sults.   It  carries  out  the  policy  of  the 
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states  to  the  restrictions  and  limitation  placed  upon  it  by  the  general 
legislation  of  the  state  of  its  creation,  in  so  far  as  such  legislation  enters 
into  and  forms  a  part  of  its  charter.1  As  illustrative  of  this  rule, 
it  has  been  seen  heretofore  that,  according  to  the  weight  of  authority, 
a  corporation  has  no  power  to  subscribe  for  or.  purchase  stock  in  another 
corporation  except  under  an  express  charter  or  statutory  grant  of 
power  to  do  so,g  therefore,  where  the  statutes  of  the  state  by    ^wlich 


state  as  effectually  in  the  one  mode 
as  in  the  other  and  goes  to  the  power 
to  thus  take  real  estate,  and  operates 
as  a  prohibition  and  a  want  of  power; 
and  the  power  not  existing  in  the 
body  to  so  take,  all  such  devises  to  it 
must  be  ineffectual  to  pass  title,  with- 
out reference  to  where  the  devisor 
may  reside  or  the  lands  be  situated. 
We  are  aware  that  other  courts,  of  the 
highest  respectability,  have  held  that 
the  laws  of  New  York  cannot  prevent 
this  corporation  from  taking  land  out 
of  that  state,  by  devise,  so  that  the 
devisor  does  not  reside  there;  but  we 
are  unable  to  concur  with  them  in  so 
holding,  as  we  think  the  inhibition  is 
fundamental,  and  goes  to  the  power 
to  thus  receive  real  estate."  It  was 
said  as  to  this  decision,  in  Warren  v. 
First  Nat.  Bank  of  Columbus,  149  111. 
9,  25  L.  R.  A.  746,  38  N.  E.  122,  rev  'g 
50  111.  App.  193:  "In  Starkweather 
et  al.  v.  American  Bible  Society,  72 
111.  50,  22  Am.  Rep.  133,  it  was  held 
that  a  New  York  corporation  could 
not  exercise  a  power  in  this  state 
which  was  denied  to  it  by  the  general 
statutes  of  the  state  of  its  creation, 
and  to  that  extent  the  rule  in  this 
state  must  be  held  to  be  in  conflict 
with  that  laid  down  in  White  v.  How- 
ard, 38  Conn.  342.  We  are  aware  of 
no  decision  in  this  state,  however, 
which  holds  that  the  local  statutes  of 
another  state  regulating  the  mode  in 
which  corporate  powers  shall  be  exer- 
cised, or  determining  the  validity  of 
corporate  acts  performed  in  the  exer- 
cise of  such  powers,  are  to  be  given 
any  extraterritorial  effect." 


ated 
e  cer- 
ot  be 


Co.,4 
©xally 
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It  is  held  that  where  the  statute  of 
a  state  makes  it  unlawful  for  &  cor- 
poration created  under  its  X»~w*  to 
use  any  of  its  funds  for  the  ptuchaie 
of  its  own  stock,  except  such  as  may 
be  f orefeited  for  nonpayments  o£  as- 
sessment thereon,  an  executory  coa* 
tract  whereby  a  corporation 
by  such  state  agreed  to  purch. 
tain  shares  of  its  stock  will 
enforced  in  another  state. 
v.  New  Mexico  &  Dakota  Mic; 
Dak.  4,  22  N.  W.  505.  See  g« 
§  1125,  supra. 

l  Colorado.     American   Wat< 
Co.  v.  Farmers'  Loan  &  Trust 
Colo.  203,  25  L.  R.  A.  338,  46 
Rep.  285,  37  Pae.  269. 

Illinois.     Dubuque  Fire   & 
Ins.  Co.  v.  Oster,  74  111.  App. 

Maryland.  Fidelity  Mut.  Lif 
of  Philadelphia  v.  Ficklin,  74 
23  Atl.   197,  21  Atl.  680;   Mc 
Glenn,  66  Md.  479,  8  Atl.  130. 

Michigan.    Supreme  Lodge 
of  Honor  v.  Nairn,  60  Mich. 
N.  W.  826. 

Rhode  Island.  Riddell  v.  Bo> 
German  Ins.  Co.  of  New  York: 
I.  45,  85  AtL  273. 

Texas.     Rue   v.   Missouri  Pi 
Co.,  74  Tex.  474,  15  Am.  St.  Be 
8  S.  W.  533;  Manhattan  Life  I 
v.  Fields  (Tex.  Civ.  App.),  2£ 
280. 

8  See  §1117,  supra. 

As  to  purchase  and  sales  of 
rate    stock   by    foreign    corpoc 
see  §  1125. 
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a  corporation  was  created  do  not  authorize  it  to  acquire  stock  of  other 
corporations,  the  power  of  such  a  corporation  is  restricted  and  such 
ownership  thereof  unlawful.8  Where  a  New  Jersey  corporation  was 
organized  under  the  General  Incorporation  Act  of  New  Jersey  and  not 
incorporated  under  the  Gas  Act,  and  had  no  right  to  become  a  supplier 
of  gas  and  no  capacity  to  acquire  such  right  by  a  grant  of  privileges 
from  a  municipality  by  the  laws  of  New  Jersey  as  construed  by  the 
highest  court,  it  was  held  that  such  disability  accompanied  it  to  another 
state,  and  this  resulted  not  because  of  any  local  prohibitory  statute  but 
because  such  a  corporation  was  not  endowed  by  its  creator  with  any 
authority  whatever  to  engage  in  that  particular  business.4  Also  it  was 
held  that  American  holders  of  bonds  issued  by  a  Canadian  corpora- 
tion held  their  securities  subject  to  the  right  of  the  Canadian  Parlia- 
ment to  require  them,  upon  the  insolvency  and  financial  embarrassment 
of  the  corporation,  to  take  new  securities  in  exchange  for  their  bonds, 
and  that  such  a  rearrangement  of  securities  being  binding  upon  non- 
assenting  Canadian  bondholders,  would  be  recognized  by  the  courts  of 
the  United  States  and  be  held  binding  upon  citizens  of  the  United 
States  who  acquired  such  bonds  prior  to  the  passage  of  such  legislation 
by  the  Canadian  Parliament.5 

'While  this  rule  obtains  in  respect  to  transactions  had  and  contracts 
entered  into  with  corporations  created  by  or  under  the  laws  of  a 


*  Central  Life  Securities  Co.  v. 
8mith,  236  Fed.  170. 

4  Seattle  Gas  &  Electric  Co.  v.  Citi- 
zens' Light  &  Power  Co.,  123  Fed. 
588,  rev'd  in  Citizens'  Light  &  Power 
Co.  v.  Seattle  Gas  &  Electric  Co.,  125 
Fed.  1001,  on  account  of  complainant 
having  abandoned  its  proceedings. 
Hanford,  J.,  said:  "It  has  become  a 
habit  of  business  men  in  this  country 
to  organize  corporations  in  one  state 
to  operate  in  another,  and  presumably 
there  is  some  advantage  to  be  gained 
thereby,  otherwise  the  practice  would 
not  be  continued.  But  no  sound  rea- 
son has  been  advanced,  and  none  oc- 
curs to  my  mind,  for  giving  additional 
encouragement  to  the  practice  by 
judicially  expanding  the  powers  of 
such  corporations  so  as  to  include  ad- 
ditional rights  and  powers,  to  be  exer- 
cised abroad  but  not  at  home." 

See   also   California  Bank  v.   Ken- 


nedy, 167  U.  S.  362,  42  L.  Ed.  198; 
Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  24,  35  L.  Ed. 
55;  Oregon  Ry.  &  Nav.  Co.  v.  Oregon- 
ian  B.  Co.,  130  U.  S.  1,  32  L.  Ed.  837; 
Canadian  Southern  B.  Co.  v.  Gebhard, 
109  U.  S.  527,  27  L.  Ed.  1020;  Belfe 
v.  Bundle,  103  U.  S.  222,  26  L.  Ed. 
337;  Thomas  v.  West  Jersey  B.  Co., 
101  IT.  S.  71,  25  L.  Ed.  950;  Bank  of 
Augusta  v.  Earle,  13  Pet.  (U.  S.)  519, 
10  L.  Ed.  274. 

*  Canada  Southern  B.  Co.  v.  Geb- 
hard, 109  U.  S.  527,  27  L.  Ed.  1020. 
Waite,  C.  J.,  said:  "  *  •  *  ,  and 
every  citizen  of  a  country,  other  than 
that  in  which  the  corporation  is  lo- 
cated, may  protect  himself  against  all 
unjust  legislation  of  the  foreign  gov- 
ernment by  refusing  to  deal  with  its 
corporations."  See  also  Jones  v. 
Canada  Cent.  B.  W.  Co.,  46  U.  C.  Q.  B. 
261. 
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foreign  country,  a  different  question  is  presented  when  the  state  by 
which  a  corporation  is  created  attempts  to  enact  legislation  affecting 
the  obligation  of  contracts  entered  into  prior  to  the  enactment  of 
such  legislation.  It  is  manifest  that  a  contract  made  by  a  corporation 
in  a  state  other  than  that  of  its  creation  is  not  affected  by  subsequent 
legislation  in  the  state  by  which  the  corporation  was  created,  as  such 
subsequent  legislation  can  have  no  extraterritorial  nor  retrospective 
effect.0 

When  the  charter  of  a  corporation  requires  that  its  contracts  shall 
be  made  or  other  acts  done  by  particular  officers  or  agents,  or  in  a 
certain  mode,  the  provisions  of  the  charter  must  be  complied  with 
when  it  acts  in  other  states,  for  such  a  requirement  is  a  limitation  upon 
its  powers.7 


§  5723.  —  Usury  laws.  Usury  laws  are  local  and  have  no  extra- 
territorial effect,  and  it  is  not  assumed  that  the  legislature  of  one  state, 
in  determining  what  is  a  just  compensation  for  the  use  of  money 
within  its  own  territorial  limits  and  in  seeking  to  protect  its  citizens 
against  avarice,  undertakes  to  afford  such  protection  to  citizens  of 
another  state.  Therefore,  it  is  held  that  the  fact  that  the  charter  of  a 
corporation  authorized  to  loan  money,  or  a  general  law  of  the  state  by 
which  it  was  created,  provides  that  it  shall  not  make  any  contract 
"which  by  the  existing  laws  amounts  to  usury,' '  or  that  it  shall  make 
no  loan  "at  a  rate  of  interest  exceeding  the  legal  rate,"  or  that  it  shall 
not  take  a  higher  rate  of  interest  than  a  specified  rate,  does  not  pre- 
vent it  from  taking  a  higher  rate  of  interest  on  making  loans  in 
another  state,  if  the  higher  rate  is  lawful  under  the  laws  of  such  other 
state.  Such  a  restriction  is  intended  to  apply  only  in  the  state  of  its 
creation.8 

•  Provident  Sav.  Life  Assur.  Soc.  of      Bank  of  Columbus,  149  111.  9,  25  L.  B. 


New  York  v.  Bailey,  118  Ky.  36,  80  S. 
W.  452. 

1  Metropolitan  Bank  v.  Godfrey,  23 
HI.  579;  Diamond  Match  Co.  v.  Pow- 
ers, 51  Mich.  145,  16  N.  W.  314;  Tal- 
madge  v.  North  American  Coal  & 
Transportation  Co.,  3  Head  (Tenn.) 
337. 

•  United  States.  United  States 
Mortg.  Co.  v.  Sperry,  24  Fed.  838. 

Alabama.  Hitchcock's  Heirs  v. 
United  States  Bank,  7  Ala.  386. 

Illinois.     See  Warren  v.  First  Nat. 


A.  746,  38  N.  E.  122,  rev  'g  50  HI.  App. 
193. 

Louisiana.  Frazier  v.  Willcoz,  4 
Bob.  517. 

Mississippi  Knox  v.  Bank  of 
United  States,  26  Miss.  655. 

Missouri  Bank  of  Louisville  v. 
Young,  37  Mo.  398. 

New  York.  Ellsworth  v.  St.  Louis, 
A.  &  T.  H.  B.  Co.,  98  N.  Y.  553;  Bard 
v.  Poole,  12  N.  Y.  495. 

See  §5722,  supra. 

A   contrary  rule   seems  to  be   laid 
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§  5724.  —  Insolvency  laws.  While  there  is  a  conflict  of  authority 
as  to  whether  the  insolvency  laws  of  the  state  in  which  a  corporation 
was  created  follow  it  into  another  state  in  which  it  may  do  business  or 
own  property,  so  as  to  affect  assignments  and  transfers  by  it  and  pref- 
erences to  creditors  in  the  latter  state,  the  weight  of  authority  is  to  the 
effect  that  the  insolvency  laws  of  a  state  have  no  extraterritorial  opera- 
tion, and  that  a  foreign  insolvent  corporation  may  make  a  valid  assign- 
ment for  the  benefit  of  creditors  and  prefer  creditors  in  a  state  in 
which  it  is  doing  business  if  the  assignment  or  preference  is  valid  under 
the  laws  of  such  state,  although  it  would  be  invalid  under  the  laws 
of  the  state  by  which  the  corporation  was  created.9  Thus  it  is  held 
that  a  general  statute  of  the  state  under  whose  laws  a  corporation  was 
created,  prohibiting  the  assignment  or  transfer  of  property  in  contem- 
plation of  insolvency,  is  only  a  part  of  the  local  law  of  that  state,  and 
that  corporations,  organized  under  the  laws  of  such  state,  whose  char- 
ters contain  no  such  prohibition,  do  not  carry  such  laws  with  them  when 
they  go  to  other  jurisdictions  to  do  business,  and  that  having  no  extra- 
territorial force,  such  law  has  no  application  to  an  assignment  of  funds 


down  in  Orr  v.  Lacey,  2  Dougl. 
(Mich.)  230. 

In  order  that  a  building  and  loan 
association  may  be  permitted  to 
charge  in  a  foreign  state  rates  of  in- 
terest usually  deemed  usurious,  it  is 
necessary  to  show  its  character  as 
such  association  and  its  authority  un- 
der its  home  laws  so  to  do.  National 
Bldg.  Ass'n  v.  Quinn,  121  Ga.  307,  49 
8.  E.  312. 

A  corporation  doing  business  in  a 
state  other  than  that  by  which  it  was 
created  cannot  contract  in  the  former 
state  to  receive  more  than  the  legal 
rate  of  interest,  but  such  corporation 
may  in  the  state  of  its  creation  con- 
tract for  interest  at  any  rate  permis- 
sible under  the  laws  of  such  state  and 
may  bring  suit  in  the  former  state 
and  recover  judgment  according  to  the 
law  of  the  state  where  its  contract 
was  made,  as  the  validity  of  contracts 
is  determined  by  the  lex  loci  contrac- 
tus, and  the  relief  afforded  for  a 
breach  of  contract  is  in  accordance 
with  the  law  of  the  forum  where  suit 
{or   breach    is    brought.     Mandel    v. 


Swan  Land  &  Cattle  Co.,  51  HI.  App. 
204,  rev'd  154  111.  177,  27  L.  R.  A. 
313,  45  Am.  St.  Rep.  124,  40  N.  E. 
462. 

©Illinois.  Warren  v.  First  Nat. 
Bank  of  Columbus,  149  111.  9,  25  L.  R. 
A.  746,  38  N.  E.  122,  rev'g  50  111. 
App.  193. 

Indiana.  Nathan  v.  Lee,  152  Ind. 
232,  43  L.  R.  A.  820,  52  N.  E.  987. 

New  Jersey.  Boehme  v.  Rail,  51 
N.  J.  Eq.  541,  26  Atl.  832. 

New  York.  Standard  Nat.  Bank 
City  of  New  York  v.  Garfield  Nat. 
Bank,  56  App.  Div.  43,  67  N.  Y.  Supp. 
472,  rev'g  Standard  Nat.  Bank  v.  Na- 
tional Silk  Label  Co.,  30  Misc.  219, 
43  N.  Y.  Supp.  312.  But  see  Mc- 
Queen v.  New,  87  Hun  206,  33  N.  Y. 
Supp.  802. 

Pennsylvania.  Borton  v.  Brines- 
Chase  Co.,  175  Pa.  St.  209,  34  Atl. 
597;  East  Side  Bank  v.  Columbus 
Tanning  Co.,  170  Pa.  St.  1,  32  Atl. 
539;  Pairpoint  Mfg.  Co.  v.  Phila- 
delphia Optical  &  Watch  Co.,  161  Pa. 
St.  17,  28  Atl.  1003. 

Tennessee.      See    Commercial  Nat. 
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in  another  state,  executed  by  such  a  corporation  in  a  third  state.10 
An  insolvent  corporation  doing  business  in  a  state  other  than  that  by 
which  it  was  created  and  having  all  of  its  property  situated  in.  such 
state  may  there  execute  a  valid  judgment  note  in  favor  of  a  creditor 
of  such  corporation,  and  a  judgment  thereon  will  be  valid,  if  the  laws 
of  such  state  do  not  prohibit  confessions  of  judgment  or  assignments 
for  benefit  of  creditors  by  insolvent  corporations,  notwithstanding 
the  statute  of  the  state  by  which  the  corporation  was  created  provides 
that  no  conveyance,  assignment  or  transfer  of  any  property  of   such 
corporation  when  the  corporation  is  insolvent,  or  its  insolvency  is 


Bank  v.  Motherwell  Iron  &  Steel  Co., 
95  Tenn.  172,  29  L.  B.  A.  164,  31 
8.  W/1002,  32  S.  W.  5. 

"Bankrupt  and  insolvent  laws 
*  *  *  have  no  extraterritorial  force 
or  validity.  Their  enforcement  in 
any  country  other  than  that  in  which 
they  were  enacted  would  be  prejudi- 
cial to  the  rights  of  the  citizens  of 
such  country.  The  states  of  the 
Union  are  regarded  as  foreign  to 
each  other  for  all  purposes  not  em- 
braced in  the  Constitution  of  the 
United  States,  *  *  *  and  the 
bankrupt  and  insolvent  laws  of  one 
state  have  no  force  or  validity  in  any 
other  state."  Hoyt  v.  Thompson, 
5  N.  Y.  320,  quoted  with  approval  in 
Boehme  v.  Ball,  51  N.  J.  Eq.  541, 
26   Atl.   832. 

10  Warren  v.  First  Nat.  Bank  of 
Columbus,  149  111.  9,  25  L.  B.  A.  746, 
38  N.  E.  122,  rev'g  50  111.  App.  193. 

In  Hoyt  v.  Shelden,  3  Bosw.  (N. 
Y.)  267,  the  charter  of  a  corporation 
created  by  the  laws  of  New  Jersey, 
contained  no  prohibition  upon  the  dis- 
position of  its  property  in  case  of 
insolvency.  A  general  statute  of  the 
state,  however,  prohibited  incorpo- 
rated companies,  after  becoming  in- 
solvent or  in  contemplation  of  in- 
solvency, from  selling,  assigning  or 
transferring  any  of  their  property  or 
effects,  and  declared  all  such  sales  to 
be  utterly  null  and  void  as  against 
creditors.     The    question    was   as   to 


whether  the  title  of  a  citizen. 
York,  derived  through  a  tram 
portion  of  its  property  by 
poration,  the  transfer  being 
side  of  New  Jersey,  was  aff^ 
such  prohibition.  The  court, 
ciding  that  question  in  the  aca. 
held  that  the  power  of  disjx: 
its  property  was  one  of  the  po 
cident  to  corporate  existed.  « 
was  not  destroyed  by  in»< 
unless  so  expressly  provided. 
act  of  incorporation,  and  tha.  1 
zen  of  New  York  dealing  wit 
Jersey  corporation  might  re? 
the  act  of  incorporation,  ca 
not  chargeable  with  notice 
general  laws  of  New  Jersey  : 
ing  the  powers  of  corporation 

In  Warren  v.  First  Nat. 
Columbus,  149  111.  9,  25  L.  R- 
38  N.  E.  122,  rev'g  50  111. 
it  was  said  that  "the  general 
of  New  York  prohibiting  the* 
ment    or   transfer   of   propert 
corporation    in    contemplation, 
solvency,  is  only  a  part  of  tl 
law  of  that  state  which   Ne 
corporations  organized  under 
of  1848  do  not  carry  with  the 
they  go  to  other  jurisdiction  £ 
business,  and   that  having   n ex- 
territorial   force,   it   has    no    * 
tion  to  an  assignment  of  a   i 
Illinois,  executed  in  Ohio,  by 
York    corporation."      See,    h 
Pierce  v.  Crompton,  13  B.  I. 
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hnminent,  with  the  intent  of  giving  a  preference  to  any  particular 
creditor  over  other  creditors,  shall  be  valid.11 

Where  the  statutes  of  the  state  by  which  a  corporation  was  created 
do  not  prohibit  an  insolvent  corporation  of  that  state  from  mortgaging 
its  corporate  property  or  assets  to  secure  a  bona  fide  antecedent  indebt- 
edness of  its  own,  and  thereby  prefer  one  or  more  creditors  over  others, 
it  may  so  mortgage  its  lands  in  another  state,  and  such  mortgage  will 
be  upheld  in  the  latter  state,  if  by  its  laws  an  insolvent  corporation,  in 
like  manner  as  an  insolvent  natural  person,  may  execute  a  mortgage 
upon  its  property  to  some  of  its  creditors  and  thereby  create  a  pref- 
erence, notwithstanding  the  highest  court  of  review  of  the  state  by 
which  the  corporation  was  created  has  held  that  a  corporation  created 
by  such  state,  after  it  has  become  insolvent  and  has  ceased  to  prose- 
cute the  object  for  which  it  was  created,  cannot,  by  giving  some  of  its 
creditors  mortgages  upon  its  corporate  property  to  secure  the  payment 
of  antecedent  debts,  create  a  valid  preference  in  their  favor  over  other 
creditors  of  the  insolvent  corporation  or  over  a  general  assignment 


11  East  Side  Bank  v.  Columbus  Tan- 
ning Co.,  170  Pa.  St.  1,  32  Atl.  539. 

Thus  where  the  laws  of  Pennsyl- 
vania did  not  prohibit  confessions  of 
judgment  or  assignments  for  benefit 
of  creditors  by  insolvent  corporations, 
it  was  held  that  a  corporation  created 
under  the  laws  of  another  state  might 
make  a  valid  confession  of  judg- 
ment or  a  general  assignment  for  the 
benefit  of  creditors,  notwithstanding 
the  laws  of  such  other  state  prohib- 
ited such  assignment  and  confession 
of  judgments  on  the  part  of  insol- 
vent corporations.  Borton  v.  Brines- 
Chase  Co.,  175  Pa.  St.  209,  34  Atl.  597  j 
East  Side  Bank  v.  Columbus  Tanning 
Co.,  170  Pa.  St.  1,  32  Atl.  539;  Pair- 
point  Mfg.  Co.  v.  Philadelphia  Opti- 
cal &  Watch  Co.,  161  Pa.  St.  17,  28 
Atl.  1003.  So  also  it  is  held  that  a 
New  Jersey  corporation  may  cause  a 
confession  of  judgment  to  be  entered 
in  Pennsylvania  notwithstanding  the 
fact  that  the  laws  of  New  Jersey  reg- 
ulating corporations  provide  that  in 
payment  of  the  creditors  and  in  dis- 
tribution  of  the   funds  of  any   com- 


pany, the  creditors  shall  be  paid  pro- 
portionately to  the  amount  of  their 
respective  debts,  excepting  mortgage 
and  judgment  creditors,  when  the 
judgment  has  not  been  by  confession 
for  the  purpose  of  preferring  credi- 
tors, as  no  disability  to  make  a  pref- 
erence was  imposed  upon  the  corpora- 
tion in  question  by  its  charter,  and 
the  prohibition  by  general  enactment 
can  have  no  extraterritorial  effect. 
Not  being  forbidden  by  the  organic 
law  of  the  corporation,  the  legality  of 
the  act  must  depend  upon  the  law  of 
the  state  where  it  is  done.  Pairpoint 
Mfg.  Co.  v.  Philadelphia  Optical  & 
Watch  Co.,  161  Pa.  St.  17,  28  Atl. 
1003. 

In  Pierce  v.  Crompton,  13  B.  I. 
512,  a  contrary  view  was  taken,  and 
it  was  held  that  an  assignment  for 
the  benefit  of  creditors  made  by  a 
New  York  corporation  was  void  in 
Rhode  Island  because  the  statutes  of 
New  York  prohibited  a  corporation 
from  making  an  assignment  for  the 
benefit  of  creditors  which  resulted  in 
a  preference. 
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thereafter  made  by  such  corporation  for  the  benefit  of  its  creditors.12 
It  is  held,  however,  that  if  the  statutes  of  the  state  by  which  a  corpora- 
tion was  created  prohibit  domestic  insolvent  corporations  from  pre- 
ferring creditors,  a  judgment  by  confession  made  by  a  corporation  of 
such  state  in  another  state,  if  intended  to  prefer  a  creditor  in  violation 
of  such  statute,  will  be  declared  void  in  the  state  by  which  the  corpora- 
tion was  created,  even  though  such  a  confession  of  judgment  was  valid 
in  the  state  where  it  was  made.13 


1*  Nathan  v.  Lee,  152  Ind.  232,  43 
L.  R.  A.  820,  52  N.  E.  987,  holding 
that  it  was  not  bound  by,  and  refusing 
to  follow  the  doctrine  enunciated  in 
Rouse  v.  Merchants  Nat.  Bank,  46 
Ohio  St.  493,  5  L.  R.  A.  378,  15  Am. 
St.  Rep.  644,  22  N.  E.  293,  where  it 
was  held  that  a  corporation  for  profit, 
organized  under  the  laws  of  Ohio, 
after  it  has  become  insolvent  and 
ceased  to  prosecute  the  objects  for 
which  it  was  incorporated,  cannot,  by 
giving  some  of  its  creditors  mortgages 
on  its  corporate  property  to  secure 
antecedent  debts,  without  other  con- 
sideration, create  valid  preferences  in 
their  behalf  over  other  creditors,  or 
over  a  general  assignment  thereafter 
made  for  the  benefit  of  creditors. 
Jordan,  J.,  said:  "The  general  laws, 
regulations,  or  decisions  of  the  courts 
of  a  sister  state  are  controlling  only 
within  its  own  limits,  and  such  state 
has  no  power  to  give  them  force  or 
effect  in  other  jurisdictions.  *  *  * 
That  an  insolvent  corporation,  in  like 
manner  as  an  insolvent  natural  per- 
son, may,  at  common  law,  execute  a 
mortgage  upon  its  property  to  some 
of  its  creditors,  and  thereby  create  a 
preference,  is  a  well-settled  proposi- 
tion. *  *  *  The  power  of  this  cor- 
poration, under  the  circumstances,  to 
make  the  mortgages,  and  thereby  pre- 
fer these  creditors  over  others,  is  not 
prohibited  *  *  *  by  the  statutes 
of  its  own  state;  neither  is  it  denied 
by  the  rules  of  the  common  law  or 


the  laws  of  this  state.  The  situs  of 
the  mortgaged  premises  being  in  In- 
diana, it  is  evident,  under  the  circum- 
stances, that  the  parties  to  the  mort- 
gages at  the  time  of  their  execution 
must  have  contemplated  their  en- 
forcement, if  necessary,  in  the  courts 
of  this  state.  *  *  *  If  these  mort- 
gages are  to  be  adjudged  invalid,  and 
the  rights  of  appellants  to  enforce 
them  denied  by  the  courts  of  this 
state,  these  results  must  follow  by 
virtue  of  the  rule  announced  and 
adopted  by  the  Supreme  Court  of 
Ohio  in  Bouse  v.  Bank,  supra.  *  *  * 
This  doctrine  does  not  prevail  in  this 
jurisdiction,  and  this  court  has  de- 
clined to  accept  or  enforce  it.  *  *  * 
While  the  decision  of  the  Ohio  court 
in  the  case  in  controversy  is  con- 
trolling in  that  jurisdiction  upon  like 
questions  when  presented,  it  *  *  * 
can  have  no  extraterritorial  effect.  It 
has  merely  a  local  application,  and 
the  courts  of  this  state  are  not  re- 
quired to  follow  it,  and  by  reason 
thereof  declare  invalid  the  mortgages 
in  dispute.  *  *  *  While  we  may 
and  do  yield  great  respect  to  the  de- 
cisions of  the  Supreme  Court  of  Ohio, 
still  we  are  not  bound  to  accept  them 
as  governing  us  in  the  administra- 
tion and  application  of  legal  or  equi- 
table principles." 

18  McQueen  v.  New,  87  Hun  (N.  Y.) 
206,  33  N.  Y.  Supp.  802,  rev'g  10  N.  Y. 
Misc.  251,  30  N.  Y.  Supp.  977. 
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§  5725.  —  Statute  of  wills.  It  is  held  by  the  weight  of  authority 
that  the  statute  of  wills  of  a  state  is  no  part  of  the  charter  of  a  cor- 
poration created  by  such  state  and  has  no  extraterritorial  operation, 
and,  therefore,  where  a  corporation  has  the  general  power  under  its 
charter  to  take  and  hold  real  property,  the  fact  that  the  statute  of  wills 
of  the  state  of  its  creation  prohibits  devises  to  corporations  or  imposes 
restrictions  upon  such  devises  does  not  prevent  it  from  taking  by  devise 
in  other  states  in  which  devises  are  allowed.14  In  other  words,  when  a 
corporation  claims  property  under  a  devise  in  a  state  other  than  that 
by  which  it  was  created,  if  its  charter  allows  it  generally  to  take  real 
estate  for  purposes  not  foreign  to  the  objects  of  its  creation  and  the 
law  of  the  state  in  which  the  property  is  devised  to  it  allows  foreign 
corporations  to  take  by  devise,  the  devise  is  valid  and  is  not  affected  by 
the  fact  that  it  cannot  take  by  devise  under  the  statute  of  wills  pf  the 
state  by  which  it  was  created.16 

In  some  jurisdictions,  however,  the  courts  have  taken  a  contrary  view 
and  hold  that  a  corporation  which,  by  the  laws  of  the  state  of  its  crea- 
tion, cannot  there  acquire  and  hold  title  to  real  estate  by  devise  is 
incapable  of  acquiring  title  to  real  estate  by  devise  in  another  state.16 


14  Cram  v.  Bliss,  47  Conn.  592; 
White  v.  Howard,  38  Conn.  342; 
American  Bible  Society  v.  Marshall, 
15  Ohio  St.  537;  Thompson  v.  Swoope, 
24  Pa.  St.  474.  See,  however,  Stark- 
weather v.  American  Bible  Society, 
72  111.  50,  22  Am.  Rep.  133;  House  of 
Mercy  of  New  York  v.  Davidson,  90 
Tex.  529,  39  S.  W.  924,  which  are 
considered,  infra,  this  section.  See 
also  §1108,  supra,  §5869,  infra. 

UCrum  v.  Bliss,  47  Conn.  592; 
White  v.  Howard,  38  Conn.  342;  Amer- 
ican Bible  Society  v.  Marshall,  15 
Ohio  St.  537;  Thompson  v.  Swoope, 
24  Pa.  St.  474.    See  §  1108,  supra. 

In  the  leading  case,  where  a  ques- 
tion arose  as  to  the  power  of  a  cor- 
poration created  by  the  laws  of  New 
York  to  take  a  devise  in  the  state  of 
Connecticut,  devises  being  forbidden, 
by  the  statute  of  wills  of  New  York, 
to  corporations  created  under  its  laws, 
the  Supreme  Court  of  Connecticut,  in 
sustaining  the  devise,  said:  "If  the 
inability  to  take  by  devise  arose  out 


of  a  prohibitory  clause  in  the  char- 
ter, the  conclusion  contended  for 
would  be  legal  and  logical.  But  the 
inability  does  not  so  arise.  There  is 
no  prohibition  in  the  charter;  the  in- 
ability is  created  by  the  New  York 
statute  of  wills,  expressly  excepting 
corporations  from  taking  by  devise. 
Now  this  corporation  brings  with  it 
from  New  York  its  charter,  but  it 
does  not  bring  with  it  the  New  York 
statute  of  wills,  and  cannot  bring  it 
to  be  recognized  as  law  within  this 
jurisdiction.  There  is  an  obvious 
distinction  between  an  incapacity  to 
take,  created  by  the  statute  of  a 
state,  which  is  local,  and  a  prohibitory 
clause  in  a  charter,  which  everywhere 
cleaves  to  the  corporation."  White 
v.  Howard,  38  Conn.  342. 

16  Starkweather  v.  American  Bible 
Society,  72  111.  50,  22  Am.  Rep.  133; 
House  of  Mercy  of  New  York  v.  Da- 
vidson, 90  Tex.  529,  39  S.  W.  924. 
See  Warren  v.  First  Nat.  Bank  of 
Columbus,    149    HI.    9,    25    L.    B.    A. 
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A  devise  to  a  foreign  corporation  is  void  where  it  has  no  power  "by  its 
charter  or  the  statute  under  which  it  is  organized  to  take  by  devise  teal 


746,  38  N.  E.  122,  rev'g  50  111.  App. 
193.     See  §1108,  supra. 

The  Supreme  Court  of  Illinois  in 
so  holding  said:  "Thus  it  will  be 
seen  that  the  charter  of  this  com- 
pany does  not  prohibit  it  from  taking 
property  by  devise,  but  the  statute 
of  wills  does  expressly  declare  that 
no  devise  to  a  corporation  shall  be 
valid,  unless  such  corporation  is  au- 
thorized, by  its  charter  or  by  statute, 
to  take  in  that  manner.  *  *  *  It 
does  not  matter  whether  this  body  is 
prohibited  by  its  charter  or  by  the 
statute  of  wills  in  New  York  from 
taking  lands  by  devise.  Whether  the 
one  or  the  other  statute  creates  the 
disability,  the  effect  is  the  same,  as 
it  goes  to  the  power  of  so  taking 
and  holding.  When  this  body  was  in- 
corporated, the  statute  of  wills  was 
in  force,  and  the  courts  of  New  York 
hold  that  it  controlled  the  powers  of 
the  company  as  though  both  provi- 
sions had  been  contained  in  the  same 
enactment.  If  so,  the  disability  is 
fundamental.  It  operated  to  create  a 
corporation  that  might  perform  the 
acts  and  exercise  the  privileges  con- 
ferred, but  without  power  to  receive 
lands  by  devise.  Such  a  prohibition 
goes  to  the  power  of  the  body,  as 
well  as  to  persons  disposed  to  devise 
lands  to  them.  If,  then,  the  corpora- 
tion was  created  without  power  to  so 
take,  it  is  incapable  of  doing  so,  no 
matter  where  the  devisor  may  reside 
or  the  lands  are  situated.  *  *  • 
We  can  perceive  no  difference  whether 
the  disability  or  prohibition  is  con- 
tained in  the  one  or  the  other  enact- 
ment, inasmuch  as  it  operates  on  the 
body,  as  the  New  York  courts  hold, 
with  the  same  effect,  and  produces  the 
same  results.  It  carries  out  the  pol- 
icy of  the  state  as  effectually  in  the 
one  mode  as  in  the  other,  and  goes 


estate, 
and  a 
not 
all 


ln- 


,  in 

tate 
an- 


to  the  power  to  thus  take  real 
and  operates  as  a  prohibition 
want   of  power;   and   the  po 
existing  in  the  body  to  so  t 
such  devises  to  it  must  be 
effectual  to  pass  title,  withoitrfc     refer- 
ence to  where  the  devisor  may     reside 
or  the  lands  may  be  situate*!—      We 
are  aware   that   other   courts         of  ^e 
highest  respectability  have  held   that 
the  laws  of  New  York   camm--*^*  pre- 
vent   this    corporation    from  -taking 
land  out  of  that  state,  by  de>^"se>80 
that  the  devisor  does  not  resid^^     there; 
but   we   are   unable    to   conct»^    "WI^1 
them  in  so  holding,  as  we  thi^1^  ^e 
inhibition   is   fundamental,  axa~*3     £oes 
to  the  power  to  thus  receive    r^** es" 
tate.    It  may  be  said  that,  th--«    Iands 
not  being  in  New  York,  it 
nowise,  affect  the  policy  of  the 
for  the  company  to  hold  lands 
other  state.    Such  bodies  can  o***^.ex" 
ercise  their  privileges  and  ft****5*10118 
in  other  states  by  permission,  «^PTe* 
or  implied.     When  by  implica^*0*1'  {t 
is  denominated  comity  between*   ^*^  M* 
For  such  bodies  to  hold  prop^*"*^  or 
transact  business  in  a  state  di*^f^r 
from  that  of  their  creation,  thay  *J0Dafc 
have  such  permission*    This  bo***^  *°> 
New  York  has  no  power  to  cr«^**  * 
body  incapable  of  taking  lands  toy  ^e' 
vise  in  that  state,  and  yet  with  po^eT 
to  do  so  in  a  foreign  jurisdiction*     & 
their  legislature  was  to  so  enact,  **<* 
other   states   were   to   consent,  then 
such  bodies  might,  no  doubt,  89  Te~ 
ceive  and  hold  lands;  bat  that  leg**" 
lature  has  not  so  enacted  in  this  c*86f 
nor    has    our    state    so    consented." 
Starkweather  v.  Ameriean  Bible  So- 
ciety, 72  HI.  50,  22  Am.  Bep.  183,  fol- 
lowed in  Warren  v.  First  Nat.  Bank 
of  Columbus,  149  111.  9,  25  L.  B.  A. 
746,  38  N.  E.  122,  rev  'g  50  HI.  App. 
193;  Penn  v.  Bornman,  102  HI.  523; 
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property  in  the  state  of  its  creation  or  elsewhere.17  It  is  also  held 
that  the  fact  that  the  charter  of  a  corporation  authorizes  it  to  take  land 
by  devise  does  not  render  valid  a  devise  to  it  in  a  state  which  prohibits 
foreign  corporations  from  taking  by  devise.18 

Where  there  is  a  devise  to  a  foreign  corporation  not  authorized  to 
take  by  devise,  a  court  of  equity  has  no  power  to  convert  the  land  into 
money  and  direct  its  payment  to  the  corporation.19 


§  5726.  Notice  of  limitations  imposed  by  charter  and  general  laws. 
It  is  a  well  established  rule  that  "when  a  corporation  organized  by 
one  state  is  authorized  by  the  laws  of  another  state  to  do  business  in 
the  latter,  it  carries  with  it  its  charter  and  the  law  under  which  it  is 
incorporated,  and  persons  dealing  with  it,  particularly  those  who  are 
members  of  the  association  or  corporation,  are  bound  to  take  notice  of 
the  provisions  for  control  of  its  affairs  and  the  scope  of  authority  of  its 
officers  and  agents,  and  especially  of  the  business  in  which  it  can 
engage."*0     All  persons  who  deal  with  a  foreign  corporation  are 


Equitable  Life  Assur.  Soc.  of  United 
States  Trust  Co.  v.  Prommhold,  75  III. 
App.  43,  48;  House  of  Mercy  of  New 
York  v.  Davidson,  90  Tex.  529,  39  S. 
W.  924.  See  also  American  &  Foreign 
Christian  Union  v.  Yount,  101  U.  S. 
352,  25  L.  Ed.  888,  and  Seattle  Gas  & 
Electric  Co.  v.  Citizens'  Light  & 
Power  Co.,  123  Fed.  588,  which  advert 
to  the  doctrine  laid  down  in  Stark- 
weather v.  American  Bible  Society, 
72  111.  50,  22  Am.  Rep.  133. 

Compare  Santa  Clara  Female  Acad- 
emy v.  Sullivan,  116  111.  375,  56  Am. 
Rep.  776,  6  N.  E.  183. 

17  Connecticut.  White  v.  Howard, 
38  Conn.  342. 

Illinois.  Starkweather  v.  American 
Bible  Society,  72  HI.  50,  22  Am.  Rep. 
133. 

New  York.  Boyce  v.  St.  Louis,  29 
Barb.  650. 

Ohio.  American  Bible  Society  v. 
Marshal],  15  Ohio  St.  537. 

Texas.  House  of  Mercy  of  New 
York  v.  Davidson,  90  Tex.  529,  39 
S.  W.  924. 

See  §5720,  supra,  §5869,  infra. 

The  Supreme   Court  of  Texas   has 


held  that  a  devise  by  a  citizen  of 
Kentucky  of  lands  situated  in  Texas 
to  a  corporation  created  under  the 
laws  of  New  York  prohibited  by  its 
charter  from  taking  and  holding  prop- 
erty beyond  a  certain  value,  is  void 
where,  at  the  time  the  will  takes  ef- 
fect, the  corporation  owns  real  estate 
in  value  to  the  amount  prescribed. 
House  of  Mercy  of  New  York  v.  Da- 
vidson, 90  Tex.  529,  39  S.  W.  924. 

18  White  v.  Howard,  46  N.  Y.  144. 
See  §1108,  supra,  §5869,  infra. 

19  Starkweather  v.  American  Bible 
Society,  72  111.  50,  22  Am.  Rep.  133. 
See  §1108,  supra,  §5869,  infra. 

SOSmoot  v.  Bankers'  Life  Ass'n, 
138  Mo.  App.  438,  120  S.  W.  719. 
Reynolds,  P.  J.,  after  citing  many 
cases  in  support  of  the  language  above 
quoted,  added:  "Our  own  Supreme 
Court  in  State  ex  inf.  v.  Continental 
Tobacco  Co.,  177  Mo.  1,  loc.  cit.  33,  75 
S.  W.  737,  has  fully  recognized  this, 
holding  that  a  corporation  having 
been  organized  under  the  laws  of  a 
sister  state,  and  being  authorized  to 
do  business  in  this  state,  necessarily 
brought   with   it    the   powers  of   its 
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chargeable  with  notice  of  the  provisions  of  its  charter  and  the  limita- 
tions upon  its  powers  thereby  imposed,  and  if  they  enter  into  a  con- 
tract with  it,  which  is  clearly  ultra  vires,  neither  they  nor  the  corpora- 
tion can  maintain  an  action  on  the  contract  in  those  jurisdictions  in 
which  it  is  held  that  an  action  cannot  be  maintained  on  an  ultra  wes 
contract.*1    It  is  held,  however,  that  a  citizen  of  a  state  in  dealing  *& 
such  state  with  a  foreign  corporation  there  doing  business  may  rdy 
upon  the  act  of  incorporation  in  reference  to  its  apparent  powe:rs,  *&& 
is  not  chargeable  with  notice  of  the  general  laws  of  the  state  by  which 
it  was  created  restraining  the  powers  of  corporations,  unless    it  be 
shown  that  he  had  actual  notice  of  such  laws.88 


charter,  unless  restricted  by  the  laws 
of  this  state." 

See   also: 

United  States.  Canada  Southern 
R.  Co.  v.  Gebhard,  109  U.  S.  527, 
27  L.  Ed.  1020;  Relfe  v.  Bundle,  103 
U.  S.  222,  26  L.  Ed.  337;  Brown  v. 
Equitable  Life  Assur.  Soc.  of  United 
States,  142  Fed.  835;  Giesen  v.  Lon- 
don &  Northwest  American  Mortg.  Co., 
Ltd.,  102  Fed.  584. 

Missouri  State  v.  Continental  To- 
bacco Co.,  177  Mo.  1,  75  8.  W.  737. 

New  York.  Jemison  v.  Citizens' 
Sav.  Bank  of  Jefferson,  122  N.  Y.  135, 
9  L.  R.  A.  708,  19  Am.  St.  Rep.  482, 
25  N.  E.  264;  Hoyt  v.  Thompson's 
Ex'r,  19  N.  Y.  207,  writ  of  error  dis- 
missed 1  Black  (U.  S.)  518,  17  L.  Ed. 
65;  Hoyt  v.  Shelden,  3  Bosw.  267. 

Virginia.  Whitehurst's  Adm'r  v. 
Whitehurst's  Widow,  83  Va.  153,  1 
S.  E.  801;  Bocock's  Ex'r  v.  Alleghany 
Coal  &  Iron  Co.,  82  Va.  913,  3  Am.  St. 
Rep.  128,  1  S.  E.  325;  Haden  v.  Far- 
mers' &  Mechanics'  Fire  Ass'n,  80 
Va.  683;  Bockover  v.  Life  Ass'n  of 
America,  77  Va.  85. 

West  Virginia.  Smith  v.  Cornelius, 
41  W.  Va.  59,  30  L.  R.  A.  747,  23  S.  E. 
599. 

*1  Canada  Southern  R.  Co.  v.  Geb- 
hard, 109  U.  8.  527,  27  L.  Ed.  1020; 
Relfe  v.  Rundle,  103  U.  S.  222,  26 
L.  Ed.  337;  Hoyt  v.  Thompson's 
Ex'r,  19  N.  Y.  207,  writ  of  error  dis- 


missed 1  Black  (U.  8.)  518,  1  T  I*  Ed- 
65;  Hoyt  v.  Shelden,  3  Bosw.  CN-  Y,> 
267;  Bockover  v.  Life  Ass'n  o*  Amer- 
ica, 77  Va.  85.     See  §  5720,  stu;pr*. 

MHoyt  v.  Thompson's  Ex'*",     l9  N* 
Y.    207,    writ    of    error    dism.i»sed  1 

Black  (U.  8.)  518,  17  L.  Ed.  &&  ;  Boy* 
v  Shelden,  3  Bosw.  (N.  Y.)  267,  «ited 
in  Warren  v.  First  Nat.  Banls:  of  Co* 
lumbus,  149  111.  9,  25  L.  R.  A-  T***  U 
N.  E.  122,  rev'g  50  111.  App.  a  ^3- 

Where  the  charter  of  a  corj>oration 
created  by  the  laws  of  New      Jf&m? 
contained  no  prohibition  upon    f'lr%^  (UB* 
position  of  its  property  in  cas« 
solvency,  but  a  general  statute 
state,    however,    prohibited 
rated  companies,  after  beconx 
solvent  or  in  contemplation  oi 
vency,     from     selling,     assign, 
transferring  any  of  their  prop^^*^  ^ 
effects,  and  declared  all  such 
be  utterly  null  and  void  as 
creditors,  and  the  question  aro_ 
whether  the  title  of  a  citizen  «3-^r*v 
through  a  transfer  of  a  portiox*     °     l  B 
property,  the  transfer  being  mav<5-e  m  ' 
side  of  New  Jersey,  was  affe&*^       J 
such  prohibition,  the  New  Yorfe     c,°     ' 
in  deciding  that  question  in  th«     **  :>  * 
tive  held  that  the  power  of  dimS*°Bmg 
of  its  property  was  one  of  the  -g><r*'*t% 
incident    to    corporate    existence  ^ 
was  not  destroyed  by  insolven«3^>  un' 
less  so  expressly  provided  in  t-2*e 
of  incorporation,  and  that  a  citi^en  °* 
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Where  a  contract  of  a  foreign  corporation  is  within  the  general 
powers  conferred  upon  it  by  its  charter,  a  person  dealing  with  it  is 
under  no  obligation  to  see  that  it  has  complied  with  formalities  pre- 
scribed by  its  charter.  If  the  other  party  acts  in  good  faith,  and  with- 
out notice  of  any  excess  of  power,  the  corporation  cannot  escape  lia- 
bility on  the  ground  that  by  reason  of  circumstances  peculiarly  within 
the  knowledge  of  its  officers  or  agents  the  particular  contract  was  in 
violation  of  its  charter.88 

It  is  well  settled  that  where  the  statutes  of  the  state  by  which  a  cor- 
poration was  created  provide  that  upon  the  winding  up  and  dissolution 
of  the  corporation  in  the  event  of  its  insolvency,  a  designated  official  of 
such  state  shall  take  the  property  of  the  corporation  and  hold  and  dis- 
pose of  it  in  trust  for  the  use  and  benefit  of  creditors  and  other  parties 
interested,  and  he  shall  be  the  statutory  successor  of  the  corporation 
for  the  purpose  of  winding  up  its  affairs,  such  statutory  provision  is 
binding  upon  creditors  and  other  persons  interested  in  the  assets  of  the 
corporation,  even  though  creditors  and  persons  reside  and  such  assets 
are  situated  in  a  state  or  country  other  than  that  by  which  the  corpora- 
tion was  created.  When  the  corporation  does  business  through  its 
agents  in  a  foreign  jurisdiction,  such  statutory  provisions  are  binding 
upon  all  persons  interested  in  the  affairs  of  the  corporation,  and  they 
are  chargeable  with  notice  thereof,  as  they  are  in  legal  effect  part  of 
its  charter.8* 


New  York  dealing  with  a  New  Jersey 
corporation  might  rely  upon  the  act 
of  incorporation,  and  was  not  charge- 
able with  notice  of  the  general  laws 
of  New  Jersey  restraining  the  powers 
of  corporations.  Hoyt  v.  Shelden,  3 
Bosw.  (N.  Y.)  267. 

One  purchasing  stock  in  a  foreign 
corporation  is  not  charged  with  no- 
tice that,  by  the  law  of  the  state  by 
which  it  was  created,  it  had  no  au- 
thority to  issue  stock  with  a  guar- 
anty that  certain  dividends  would  be 
paid  thereon.  McVity  v.  E.  D.  Albro 
Co.,  90  N.  Y.  App.  Div.  109,  86  N.  Y. 
Supp.  144,  aff'd  180  N.  Y.  554,  73 
N.  E.  1126. 

«8City  Fire  Ins.  Co.  v.  Carrugi,  41 
Ga.  660;  State  v.  New  Orleans  Ware- 
house Co.,  109  La.  64,  33  So.  81;  Ells- 
worth v.  St.  Louis,  A.  &  T.  H.  B.  Co., 
98  N.  Y.  553,  559.    See  §  1591  et  seq. 


and  §  1926  et  seq.,  supra. 

MBelfe  v.  Bundle,  103  U.  S.  222, 
26  L.  Ed.  337;  Martyne  v.  American 
Union  Fire  Ins.  Co.  of  Philadelphia, 
216  N.  Y.  183,  110  N.  E.  502,  aff'g 
168  N.  Y.  App.  Div.  380,  153  N.  Y. 
Supp.  433;  Bockover  y.  Life  Ass'n  of 
America,  77  Va.  85. 

In  Belfe  v.  Bundle,  103  U.  S.  222, 
26  L.  Ed.  337,  Waite,  C.  J.,  said: 
"No  state  need  allow  corporations  of 
other  states  to  do  business  within  its 
jurisdiction  unless  it  chooses,  with, 
perhaps,  the  exception  of  commercial 
corporations;  but  if  it  does,  without 
limitation,  express  or  implied,  the  cor- 
poration comes  as  it  was  created. 
Every  corporation  necessarily  carries 
its  charter  wherever  it  goes,  for  that 
is  the  law  of  its  existence.  It  may 
be  restricted  from  the  use  of  some 
of   its   powers,   while    doing   business 
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§  5727.  Presumption  as  to  power  to  contract  The  presumption, 
in  the  absence  of  evidence  to  the  contrary,  is  that  a  particular  contract 
entered  into  by  a  foreign  corporation,  and  on  which  an  action  is 
brought  by  or  against  it,  is  within  the  powers  conferred  upon,  it  by 
its  charter,86  unless  the  power  is  one  which  does  not  usually  "belong 
to  such  corporations.88  Thus  it  is  held  that  although  the  right  of  a 
corporation  to  maintain  suits  and  to  exercise  such  other  powers  as 
are  necessary  and  essential  to  its  existence,  and  to  carry  out  "tlie  ob- 
jects of  its  creation  will  be  presumed,  unless  denied,  or  put  in.    issue, 


away  from  its  corporate  home,  but 
every  person  who  deals  with  it, 
everywhere,  is  bound  to  take  notice 
of  the  provisions  which  have  been 
made  in  its  charter  for  the  manage- 
ment and  control  of  its  affairs,  both 
in  life  and  after  dissolution." 

In  Bockover  v.  Life  Ass'n  of 
America,  77  Va.  85,  the  court  after 
quoting  with  approval  the  above 
statement  from  Belfe  v.  Bundle, 
supra,  held  that  the  assets  of  a  life 
insurance  company  had  been  validly 
vested  in  the  superintendent  of  the 
insurance  department  of  the  state  by 
which  the  corporation  was  created, 
as  trustee  of  an  express  trust,  and 
the  debts  due  the  corporation  in  Vir- 
ginia could  not  be  attached  by  a 
policyholder  in  Virginia. 

In  Martyne  v.  American  Union  Fire 
Ins.  Co.  of  Philadelphia,  216  N.  Y. 
183,  110  N.  E.  502,  aff'g  168  N.  Y. 
App.  Div.  380,  153  N.  Y.  Supp.  433, 
it  was  held  that  an  order  entered  pur- 
suant to  a  statute  of  Pennsylvania 
dissolving  an  insurance  company  ex- 
isting under  the  laws  of  that  state, 
and  the  appointment  of  the  insur- 
ance commissioner  of  Pennsylvania, 
its  liquidator  and  vesting  title  to  its 
assets  in  him  was  binding  on  credi- 
tors residing  in  New  York  where  the 
corporation  was  <*oing  business. 

See  §5822,   infra. 

*&  Alabama.  Boulware  v.  Davis,  90 
Ala.  207,  9  L.  B.  A.  601,  8  So.  84. 

Georgia,      Wood     Hydraulic    Hose 


Min.  Co.  v.  King,  45  Ga.  34. 

TTid1ini%  Sprague  v.  Cox  tier  & 
Savidge  Lumber  Co.,  106  Ind.  242,  6 
N.  E.  335;  Cassaday  v.  American  &1*- 
Co.,  72  Ind.  95;  New  Englaxx«i  **ut* 
Life  Ins.  Co.  v.  Hasb rook's  ^A»drn% 
32  Ind.  447. 

Massachusetts.  McCluer  v-  Man* 
Chester  &  L.  B.  Co.,  13  Gray  124, 74 
Am.  Dec.  624. 

Missouri      American    Ins. 
Smith,  73  Mo.  368. 

New  York.    Franzen  v.  Zim 
Hun  103,  35  N.  Y.  Supp.  612; 
Bochester,  H.  &  L.  B.  Co.,  45 
Pff'd  110  N.  Y.  119,  17  N. 
Farmers'  Loan  &  Trust  Co. 
mony  Fire  &  Marine  Ins.  Co.,  5X     ^*rb' 
33,  aff'd  41   N.   Y.   619;    Perl*^**B  v* 
Church,  31  Barb.  84;  New  York:     :t*l€*!j 
ing  Derrick   Co.   v.   New  Jersey 
Co.,  10  N.  Y.  Super.  Ct.  648. 

Washington.  Yeaton  v.  Eagli 
Refining   Co.,   4   Wash.   183,  2 

1051- 


-    v. 
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See  §§811  and  3091,  supra, 
infra. 

It  will  be  presumed  that  a  £T<^re1^ 
corporation  undertaking  to  engr»^»** 
a  particular  business  in  the  stat^^ 
so  in  pursuance  of  general  and      ^X^s 
limited    charter   authorization.  ,  , 

England  Mut.  Ins.  Co.  v.  Hasb>*"°° 
Adm'x,  32  Ind.  447. 

WFrye  v.  Bank  of  Illinois,  *°  71 
432;  Mclntire  v.  Preston,  10  ^Jt'n^f 
48  Am.  Dec.  321.  See  §§811,  309h 
supra,  §5847  et  seq.,  infra. 
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yet  when  corporations  seek  to  enforce  in  equity  rights  which  do  not 
ordinarily  and  necessarily  belong  to  such  corporations,  it  becomes 
necessary  that  they  set  forth  and  prove  their  authority  to  do  the  par- 
ticular thing.87 

When  a  foreign  corporation  wishes  to  avail  itself  of  the  defense 
of  ultra  vires,  it  should  plead  the  statute  of  the  jurisdiction  under 
which  it  is  incorporated,  in  order  that  the  courts  of  the  forum  may 
be  made  aware  of  the  limitations  on  its  powers.8* 


§  5728.  Effect  of  domiciliary  laws  in  respect  to  performance  of 
corporate  acts.  When  the  charter  of  a  corporation  requires  that  its 
contracts  shall  be  made  or  other  acts  done  by  particular  officers  or 
agents,  or  in  a  certain  mode,  the  provisions  of  the  charter  must  be 
complied  with  when  it  acts  in  other  states,  for  such  a  requirement 
is  a  limitation  upon  its  powers.89 

Third  persons  dealing  with  the  agent  of  a  foreign  corporation, 
who  has  been  doing  business  in  a  state  other  than  that  by  which  it 
was  created,  have  the  right  to  assume,  in  the  absence  of  notice,  that 


87  Fry e  y.  Bank  of  Illinois,  10  111. 
332. 

ft*  Mason  v.  Standard  Distilling  & 
Distributing  Co.,  85  N.  Y.  App.  Div. 
520,  83  N.  Y.  Supp.  343.  See  §  3042 
and  §  3053  et  seq.,  supra. 

See,  for  what  law  governs  con- 
tracts of  foreign  corporations  and 
other  questions  relating  to  such  con- 
tracts,  §5730,   infra. 

89  Bank  of  Augusta  v.  Earle,  13  Pet. 
519,  10  L.  Ed.  274;  Metropolitan 
Bank  v.  Godfrey,  23  111.  579;  Diamond 
Match  Co.  y.  Powers,  51  Mich.  145, 
16  N.  W.  314;  Union  Nat.  Bank  v. 
State  Nat.  Bank,  155  Mo.  95,  78  Am. 
St.  Rep.  560,  55  S.  W.  989. 

See  §  804  and  §  1449  et  seq.,  supra. 

In  Metropolitan  Bank  v.  Godfrey, 
23  111.  579,  it  was  held  that  a  foreign 
banking  corporation  could  exercise  in 
Illinois  only  such  powers  as  the  law 
of  its  creation  conferred,  and  in  the 
manner  directed  by  it,  and  that  it 
could  not  acquire  and  hold  lands  in 
that  state,  except  upon  the  terms  and 
conditions  imposed  by  the  law  by 
which    it    was    created,    and,    conse- 


quently, where  the  act  creating  the 
corporation  gave  no  power  to  the  cor- 
poration to  be,  by  its  corporate  name, 
grantee  of  real  estate,  but  directed 
that  the  corporation  should  indicate 
some  one  of  its  officers  in  whose  name 
and  to  whom  all  conveyances  of  real 
estate  should  be  executed  for  it,  a 
conveyance  of  real  estate  directly  to 
the  corporation  as  grantee  was  inop- 
erative and  void.  Breese,  J.,  said: 
"There  is  no  power  existing  in  the 
bank  to  take  lands  in  its  corporate 
name,  and  the  conveyance  to  it  can- 
not be  sustained.  We  do  not  regard 
it  as  a  case  of  misnomer,  but  as  a 
question  of  power.  No  power  has 
been  granted  to  the  *  *  *  Bank 
to  be,  by  its  corporate  name,  the 
grantee  of  lands.  It  is  indispensable 
to  the  validity  of  such  conveyances, 
that  they  should  be  made  to  the  of- 
ficer designated  by  the  bank.  That 
functionary  alone  has  the  capacity  to 
take  lands  conveyed  for  the  use  of 
the  bank.  We,  therefore,  decree  that 
the  deeds  *  *  *  are  inoperative 
and  void.'1 
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his  authority  extends  to  all  such  dealings  as  are  necessary  to  carry 
on  its  business  from  day  to  day,  and  may  act  upon  the  apparent 
authority  conferred  by  the  principal  upon  the  agent,  and  axe  not 
bound  by  secret  limitations  or  instructions  qualifying  the  terms  of 
the  written  or  verbal  appointment,  of  which  they  had  no  knowledge.80 
The  president  of  a  corporation  may  execute  in  a  state  other  than  that 
by  which  the  corporation  was  created  an  asssignment  of  a  mortgage 
owned  by  the  corporation.81 

§  5729.  Effect  of  ultra  vires  contracts.  It  is  not  the  rule  that  a 
foreign  corporation  can  always  escape  liability  on  a  contract  by  set- 
ting up  its  want  of  power  to  enter  into  a  particular  contract,  or  its  fail- 
ure to  comply  with  the  provisions  of  its  charter  or  other  laws  of  the 
state  by  which  it  was  created.  In  this  respect  it  is  subject  to  the 
general  principles  governing  ultra  vires  contracts  which  have  been 
considered  in  a  former  chapter  of  this  work.8g  All  persons  wh.o  deal 
with  a  foreign  corporation  are  chargeable  with  notice  of  the  provi- 
sions of  its  charter  and  the  limitations  upon  its  powers  thereby 
imposed,  and  if  they  enter  into  a  contract  with  it  which  is  clearly 


SOSeudder  v.  Anderson,  54  Mich. 
122,  19  N.  W.  775;  Bathbun  v.  Snow, 
123  N.  Y.  243,  10  L.  B.  A.  355,  25 
N.  R  379,  aff'g  15  Daly  141;  Hawkers 
v.  Bourne,  8  M.  &  W.  703.  See 
§§  19161922,  supra. 

As  to  the  effect  upon  third  persons 
of  by-laws  limiting  the  powers  of 
officers  and  agents,  see  §§502,  1931, 
supra. 

81  Gray  v.  Waldron,  101  Mich.  612, 
60  N.  W.  288.  The  court  said:  "We 
are  not  cited  to  any  authorities  which 
hold  that  the  execution  of  an  instru- 
ment before  a  commissioner  of  this 
state  is  invalid  because  the  corpora- 
tion executing  the  instrument  is  or- 
ganized under  the  laws  of  another 
*tate,  nor  can  we  see  any  reason  for 
so  hoHing^  This;  fenot  a  corporate 
-act  of  business  in-  another  state.  The 
officer  in  executing  an  instrument 
merely  puts  in  lasting  form  the  act  of 
the  corporation  previously  taken. 
When  duly  authorized  such  officer  may 
carry  out  the  expressed  will  of  the 
corporation    before    any    officer    au- 


thorized to  take  the  acknowledgment 
of  deeds.  If  the  president  of  a  Michi- 
gan corporation  were  the  only  c?ne  au- 
thorized to  sign  and  execute  ^  deed 
in  accordance  with  a  vote  of  t  lie  cor- 
porators, and  he  were  absent  fr«m  the 
state,  can  there  be  any  good  reason 
why  he  should  not  execute  it  before 
a  commissioner  for  Michigan  in  an- 
other state  f  The  president  «f  the 
company  lived  in  New  York  and  pro- 
duced and  placed  upon  the  assignment 
the  corporate  seal,  which  is  presump- 
tive evidence  of  valid  and  corporate 
authority. ' ' 

As  to  the  execution  of  corporate  in- 
struments, see  Chap.  35,  supra. 

As  to  the  powers  of  officers,  see 
Chap.  42,  supra. 

**See  §§i$17,  1554,  1591-1*01, 
supra.  That  a  foreign  corporation  s 
powers  are  limited  to  those  conferred 
by  its  charter,  see  §5720  et  w<b 
supra.  As  to  the  necessity  that  the 
exercise  of  corporate  powers  corf0Tm 
to  the  requirements  of  its  charter, 8ee 
§  5728,   supra. 
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ultra  vires,  neither  they  nor  the  corporation  can  maintain  an  action 
on  the  contract  in  those  jurisdictions  in  which  it  is  held  that  an  ac- 
tion cannot  be  maintained  on  an  ultra  vires  contract.88  In  some  juris- 
dictions, however,  as  has  been  seen,  a  corporation  which  has  received 
the  benefit  of  an  ultra  vires  contract,  or  the  other  "party  to  such  con- 
tract who  has  received  the  benefit,  is  not  allowed  to  set  up  the-  defense 
of  ultra  vires  to  escape  liability,84  and  this  principle,  in  those  juris- 
dictions in  which  it  is  recognized,  applies  to  foreign  as  well  as  domestic 
corporations.86  The  doctrine  that  a  foreign  corporation  is  estopped 
to  assert  the  defense  of  ultra  vires  where  the  contract  has  been  exe- 
cuted on  the  part  of  the  other  party  has  no  application  to  executory 
contracts  which  are  sought  to  be  made  the  foundation  of  an  action, 
or  to  contracts  that  are  prohibited  as  against  public  policy  or  im- 


SSBelfe  v.  Bundle,  103  U.  S.  222, 
26  L.  Ed.  337;  Jemison  v.  Citizens' 
Sav.  Bank  of  Jefferson,  122  N.  T.  135, 
9  L.  B.  A.  708,  19  Am.  St.  Bep.  482, 
25  N.  E.  264;  Hoyt  v.  Thompson's 
Ex'r,  19  N.  Y.  207,  writ  of  error  dis- 
missed 1  Black  (U.  S.)  518,  17  L.  Ed. 
65;  Hoyt  v.  Shelden,  3  Bosw.  267.  See 
§§1517,  1554,  1591-1601,  supra.  See 
also  J.  K.  Armsby  Co.  v.  Raymond 
Bros.-Clarke  Co.,  90  Neb.  553,  134 
N.  W.  174,  920.  And  see  generally 
Chap.  37,  supra. 

"A  person  dealing  with  a  corpora- 
tion is  chargeable  with  notice  of  its 
powers  and  the  purposes  for  which 
it  is  formed,  and  when  dealing  with 
its  agents  or  officers  is  bound  to  know 
the  extent  of  their  power  and  author- 
ity. A  corporation  necessarily  car- 
ries its  charter  wherever  it  goes,  for 
that  is  the  law  of  its  existence.  It 
follows  that  the  plaintiffs  must  have 
known,  or  are  chargeable  with  knowl- 
edge of  the  corporate  powers  of  the 
defendant,  and  of  the  extent  to  which 
its  cashier  could  bind  the  corpora- 
tion.'9 Jemison  v.  Citizens'  Sav. 
Bank  of  Jefferson,  122  N.  Y.  135,  9 
L.  B.  A.  708,  19  Am.  St.  Bep.  482, 
25  N.  E.  264,  citing  Belfe  v.  Bundle, 
103  U.  S.  222,  26  L.  Ed.  337,  and  Hoyt 
v.  Thompson's  Ex'r,  19  N.  Y.  207, 
writ  of  error  dismissed  1  Black   (U. 


S.)  518,  17  L.  Ed.  65.    See  also  §  1926 
et  seq.,  supra. 

Where  a  controversy  arises  between 
a  foreign  corporation  and  one  of  its 
officers,  the  corporation  is  not  es- 
topped to  assert  the  illegality  of  con- 
tract between  them  which  was  ultra 
vires.  Warren  v.  Inter  State  Bealty 
Co.,  192  111.  App.  438. 

84  See  §  1536  et  seq.,  supra. 

86  Georgia.  Bay  v.  Home  &  Foreign 
Investment  &  Agency  Co.,  98  6a.  122, 
26  S.  E.  56. 

Indiana.  Pancoast  v.  Travelers' 
Ins.  Co.,  79  Ind.  172. 

Mississippi.  Williams  v.  Bank  of 
Commerce  of  Memphis,  71  Miss.  858, 
42  Am.  St.  Bep.  503,  16  So.  238. 

New  York.  Jemison  v.  Citizens' 
Sav.  Bank  of  Jefferson,  122  N.  Y. 
135,  9  L.  B.  A.  708,  19  Am.  St.  Bep. 
482,  25  N.  E.  264;  McVity  v.  E.  D. 
Albro  Co.,  90  App.  Div.  109,  86  N.  Y. 
Supp.  144;  Watts-Campbell  Co.  v. 
Yuengling,  51  Hun  302,  3  N.  Y.  Supp. 
869;  Steam  Nav.  Co.  v.  Weed,  17 
Barb.  378,  aff'd  28  Barb.  228. 

North  Dakota.  Clarke  v.  Olson,  9 
N.  D.  364,  83  N.  W.  519. 

Ohio.  Newburg  Petroleum  Co.  v. 
Weare,  27  Ohio  St.  343. 

One  who,  in  dealing  with  a  foreign 
corporation,  borrows  its  money  and 
secures  the  loan  by  a  deed  to  realty 
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moral.38  Where  a  foreign  corporation  wishes  to  avail  itself  of  the 
defense  of  ultra  vires,  it  should-  plead  the  statute  of  the  jurisdiction 
under  which  it  is  incorporated,  in  order  that  the  courts  of  the  forum 
may  be  made  aware  of  the  limitations  on  its  powers.87 

Where  a  contract  of  a  foreign  corporation  is  within  the  g&Dexal 
powers  conferred  upon  it  by  its  charter,  a  person  dealing  wittx  it  is 
under  no  duty  to  see  that  it  has  complied  with  formalities  prescribed 
by  its  charter.  If  the  other  party  acts  in  good  faith  and  wi^tJioiit 
notice  of  any  excess  of  power,  the  corporation  cannot  escape  liaJl>ility 
upon  the  ground  that,  by  reason  of  circumstances  peculiarly  within 
the  knowledge  of  its  officers  or  agents,  the  particular  contract,  was 
in  violation  of  its  charter.8* 

The  courts  of  one  state  will  not  enforce  a  contract  made  in  such 
state  which  is  in  violation  of  the  charter  of  a  corporation  which  owes 
its  existence  to  the  laws  of  another  state.88 


§  5730.  By  what  law  corporate  powers  and  acts  of  foreign  corjc>or^ 
tion  governed.    The  power,  as  distinguished  from  the  right, 
foreign  corporation  to  act  in  a  state  other  than  that  by  which  rl 
created,  is  derived  from  and  determined  by  the  laws  of  the  sta- 
which  it  was  created.40    Accordingly,  as  has  been  said  by  the  IT 
States  Supreme  Court,  "  every  person  who  deals  with  a  foreigm- 
poration  impliedly  subjects  himself  to  such  laws  of  the  foreign  go^ 
ment,  affecting  the  powers  and  obligations  of  the  corporation 
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containing  a  power  of  sale,  is  estopped 
trom  denying  the  right  of  such  cor- 
poration to  have  this  power  conferred 
upon  it  or  to  exercise  the  same  when 
conferred.  Bay  v.  Home  &  Foreign 
Investment  &  Agency  Co.,  96  Ga.  122, 
26  8.  E.  56.  See  also  *Pancoast  v. 
Travelers'  Ins.  Co.,  70  tnd.  172. 

BSJemison  v.  Citizens'  Sav.  Bank 
of  Jefferson,  122  N.  Y.  135,  9  L.  R.  A. 
708,  19  Am.  St.  Rep.  482,  25  N.  E. 
264.  See  generally  Chap.  37  and 
Chap.  38,  supra* 

37  Mason  v.  Standard  Distilling  & 
Distributing  Co.,  85  N.  Y.  App.  Div. 
520,  83  N.  Y.  Supp.  343.  See  §§  3052, 
3078,  supra. 

8$  City  Fire  Ins.  Co.  v.  Carrugi,  41 
Ga.  660;  Ellsworth  v.  St.  Louis,  A.  & 
T.  H.  R.  Co.,  98  N.  Y.  553;  German- 


town    Farmers'     Mat.     Ins.    C 
Dhein,  43  Wis.  420,  28  Am.  Rep 
See  also  §  1449  et  seq.,  supra. 

39  Tolman  v.  New  Mexico  &  D. 
Co.,  4  Dak.  4,  22  N.  W.  505; 
Lacey,   2   Dougl.    (Mich.)    230. 
however,  Ellsworth  v.  St.  Louis, 
T.   H.    R.    Co.,    98    N.   Y.    553. 
§§5719-5726,  supra. 

40  Nashua    Sav.    Bank    v. 
American  Land,  Mortgage  &  A, 
Co.,  189  U.  S.  221,  47  L.  Ed.  782; 
ada  Southern  R.  Co.  v.  GebhanE 
U.  S.  527,  27  L.  Ed.  1020;  Hitch* 
Heirs   v.   Bank   of  United   Stat~ 
Ala.  386;  Starkweather  v.  Ame? 
Bible  Society,  72  111.  50,  22  Am. 
133;   Thompson  v.  Waters,  25 
214,  12  Am.  Rep.  243.    See  also 
et  seq.,  supra. 
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which  he  voluntarily  contracts,  as  the  known  and  established  policy 
of  that  government  authorizes.  To  all  intents  and  purposes  he  sub- 
mits his  contract  with  the  corporation  to  such  a  policy  of  the  foreign 
government,  and  whatever  is  done  by  that  government  in  furtherance 
of  that  policy,  which  binds  those  in  like  situation  with  himself,  who 
are  subjects  of  the  government,  in  respect  to  the  operation  and  effect 
of  their  contracts  with  the  corporation,  will  necessarily  bind  him. 
.He  is  conclusively  presumed  to  have  contracted  with  a  view  to  such 
laws  of  that  government,  because  the  corporation  must  of  necessity 
be  controlled  by  them,  and  it  has  no  power  to  contract  with  a  view 
to  any  other  laws,  with  which  they  are  not  in  entire  harmony.  It  fol- 
lows, therefore,  that  anything  done  at  the  legal  home  or  domicile  of 
the  corporation,  under  the  authority  of  such  laws,  which  discharges 
it  from  liability  there,  discharges  it  everywhere."41  The  court  will 
presume,  prima  facie,  that  the  laws  of  a  foreign  country  and  the  laws 
of  the  forum  are  the  same  with  respect  to  the  right  of  a  corporation 
to  exercise  its  chartered  powers.4*  A  contract  between  two  corpora- 
tions will  be  presumed  by  the  court  to  be  made  in  the  domicile  of  one 
or  the  other  of  them.44 

Where  the  legislature  of  a  state  has  not  undertaken  to  regulate 
by  statute  the  powers  and  business  of  foreign  corporations  doing  busi- 
ness in  such  state,  nor  to  prescribe  how  their  contracts  made  therein 
shall  be  executed,  the  general  principles  of  law  applicable  to  corpora- 
tions apply.46 

A  statute  requiring  that  "every  contract  of  every  corporation,  by 
which  a  liability  may  be  incurred  by  the  company  exceeding  one  hun- 
dred dollars,  shall  be  in  writing,  and  either  under  the  common  seal 
of  the  corporation  or  signed  by  some  officer  of  the  company' '  does 
not  embrace  a  foreign  corporation.48 


41  Canada  Southern  R.  Co.  v.  Geb- 
hard,  109  T7.  8.  527,  27  L.  Ed.  1020. 
See  §  5720,  supra. 

4SDittman  v.  Distilling  Co.  of 
America,  64  N.  J.  Eq.  537,  54  Atl. 
570.  See  also  Daniel  v.  Gold  Hill  Min. 
Co.,  28  Wash.  411,  68  Pae.  884. 

44  Snow,  Church  &  Co.  v.  Snow- 
Church  Surety  Co.,  80  N.  Y.  App.  Div. 
40,  80  N.  T.  Supp.  512.  See,  in  this 
connection,  §2957,  pp.  4294-4296,  and 
the  notes  thereto. 

46Bumbough  v.  Southern  Improve- 
ment Co.,  106  N.  C.  461,  11  S.  E.  528. 
See  also  Martine  v.  International  Life 


Ins.  8oc.  of  London,  53  N.  Y.  339,  13 
Am.  Rep.  529;  Cary  v.  Cleveland  & 
T.  R.  Co.,  29  Barb.  (N.  Y.)  35. 

On  the  question  whether  a  foreign 
corporation  is  a  "moneyed  corpora- 
tion" within  the  meaning  of  the  stat- 
ute of  limitations  of  the  state,  it  is 
held  that  the  meaning  attached  to  the 
term  by  the  legislature  and  courts  of 
the  forum  rather  than  by  those  of  the 
state  in  which  the  corporation  is  do- 
mestic will  control.  Piatt  v.  Wilmot, 
193   TJ.   S.   602,  48   L.   Ed.  809. 

46Rumbough  v.  Southern  Improve- 
ment Co.,  106  N.  C.  461,  11  8.  E.  528. 
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While  it  is  not  within  the  scope  of  this  work  to  go  into  an  exhaustive 
consideration  of  questions  relating  to  conflict  of  laws  resulting  from 
the  doing  of  business  by  a  corporation  in  states  and  countries  other 
than  that  by  which  it  was  created,  a  few  of  the  general  principles 
relating  to  such  questions  will  be  stated.  The  general  rule  is  that 
the  law  of  the  place  where  the  contract  is  made,  and  not  where  the 
action  is  brought,  is  to  govern  in  expounding  and  enforcing  the  con- 
tract, unless  the  parties  clearly  appear  to  have  had  some  other  law 
in  view.47  So,  where  a  corporation  enters  into  a  contract  within  the 
state  of  its  creation  concerning  personal  property  situated  therein,  the 
contract  will  be  held  to  be  governed  by  the  laws  of  that  state  when 
any  question  relative  to  such  contract  arises  in  the  courts  of  a  foreign 
state.4*  Where  a  contract  with  a  foreign  corporation  is  executed 
and  is  to  be  performed  in  a  state  other  than  that  by  which  the  corpora- 
tion was  created,  it  will  be  governed  by  the*  laws  of  such  state.4*    As 


See  also  Samuel  v.  Holladay,  Woolw. 
400,  Fed.  Cas.  No.  12,288. 

47  United  States.  Scudder  v.  Union 
Nat.  Bank,  91  U.  S.  406,  23  L.  Ed. 
245;  Cox  v.  United  States,  6  Pet.  172, 
8  L.  Ed.  359;  Wayman  v.  Southard, 
10  Wheat.  1,  6  L.  Ed.  253. 

Massachusetts.  Atwood  v.  Walker, 
179  Mass.  514,  61  N.  E.  58;  Baxter 
Nat.  Bank  v,  Talbot,  154  Mass.  213, 
13  L.  R.  A.  52,  28  N.  E.  163;  Milliken 
v.  Pratt,  125  Mass.  374,  28  Am.  Rep. 
241;  Alters  v.  Demond,  103  Mass.  318; 
Carnegie  v.  Morrison,  2  Mete.  381. 

Tennessee.  First  Nat.  Bank  v. 
Shaw,  109  Tenn.  237,  59  L.  R.  A.  498, 
97  Am.  St.  Rep.  840,  70  S.  W.  807. 

West  Virginia.  Davidson  v.  Brown- 
ing, 73  W.  Va.  276,  L.  B.  A.  1915  C 
976,  80  S.  E.  363. 

Wisconsin.  International  Harvester 
Co.  of  America  v.  McAdam,  142  Wis. 
114,  26  L.  R.  A.  (N.  S.)  774,  20  Ann. 
Cas.  614,  124  N.  W.  1042;  Brown  v. 
Gates,  120  Wis.  349,  1  Ann.  Cas.  85, 
97  N.'  W.  221,  98  N.  W.  205. 

"The  general  principle  is  that  the 
law  of  the  place  of  performance  is 
the  law  of  the  contract.  This  rule  ap- 
plies to  the  operation  and  effect  of 
the  contract,  and   to  the  rights  and 


obligations  of  the  parties  under  it. 
But  the  question  of  its  validity,  as 
affected  by  the  legality  of  the  con- 
sideration, or  of  the  transaction  upon 
which  it  is  founded,  and  in  which  it 
took  its  inception  as  a  contract,  must 
be  determined  by  the  law  of  the  state 
where  that  transaction  was  had.  No 
other  law  can  apply  to  it. ' '  Akers  v. 
Demond,  103  Mass.  318. 

The  laws  of  the  state  by  which  an 
insurance  company  is  created  apply 
to  its  contracts  of  insurance,  whether 
the  contracts  be  made  in  the  state  of 
its  creation  or  in  any  other  state  of 
the  Union.  Manhattan  Life  Ins.  Co. 
v.  Fields  (Tex.  Civ.  App.),  26  S.  W. 
280,  citing  Rue  v.  Missouri  Pac.  R. 
Co.,  74  Tex.  475,  15  Am.  St.  Rep.  852, 
8  S.  W.  533. 

4S  Samuel  v.  Holladay,  Woolw.  400, 
Fed.  Cas.  No.  12,288. 

40  National  Mut.  Building  &  Loan 
Ass'n  v.  Brahan,  193  U.  8.  635,  48  L. 
Ed.  823;  Washington  Nat.  Building, 
Loan  &  Investment  Ass'n  v.  Stanley, 
38  Ore.  319,  58  L.  R.  A.  816,  84  Am. 
St.  Rep.  793,  63  Pac.  489.  See  also 
Samuel  v.  Holladay,  Woolw.  400,  Fed. 
Cas.  No.  12,288. 
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to  mere  personal  contracts,  their  validity  and  interpretation  is  refer- 
able to  the  lex  loci  contractus,  unless  the  parties  intended  they  should 
be  governed  by  the  lex  loci  solutionis,  or  that  of  some  other  place,  the 
real  place  of  contract  being  a  matter  of  mutual  intention,  save  in 
exceptional  circumstances  evincing  a  purpose  in  making  the  contract 
to  commit  a  fraud  on  the  law.60 

The  law  as  to  manner  of  performance  is  referable  to  the  place  of 
performance,  while  remedies  for  nonperformance  are  referable  to 
the  law  of  the  forum  where  performance  is  sought  to  be  enforced.51 

A  contract  void  by  the  law  of  the  state  where  made  will  not  be 
enforced  in  another  state.5*  A  well  established  exception  to  the  gen- 
eral rule  that  contracts  are  to  be  governed  by  the  law  of  the  place 
where  they  are  made  occurs  when  a  contract  declares  specifically, 
or  it  appears  by  implication,  that  it  is  to  be  performed  or  paid  in 
another  state  or  country.  Then  its  validity,  nature,  obligation  and 
effect  is  to  be  governed  by  the  law  of  the  place  of  payment  or  per- 
formance.58 


00  International  Harvester  Co.  v. 
McAdam,  142  Wis.  114,  26  L.  B.  A. 
(N.  8.)  774,  20  Ann.  Cas.  614,  124 
K  W.  1042.  See  Samuel  v.  Holladay, 
Woolw.  400,  Fed.  Cas.  No.  12,288; 
Martine  v.  International  Life  Ins. 
Soe.  of  London,  53  N.  Y.  339,  13  Am. 
Hep.  529. 

Where  a  contract  for  tuition  by  a 
foreign  corporation  conducting  a  cor- 
respondence school  provides  that  it 
shall  not  become  binding  upon  the 
parties  thereto  until  it  shall  be  for- 
warded to  the  home  office  of  the  cor- 
poration and  there  accepted  by  it,  the 
contract  is  governed  by  the  laws  of 
the  state  by  which  the  corporation 
was  created.  International  Text- 
book Co.  v.  Connelly,  67  N.  Y.  Misc. 
49,  124  N.  Y.  8upp.  603. 

51  International  Harvester  Co.  v. 
McAdam,  142  Wis.  114,  26  L.  B.  A. 
(N.  S.)  774,  20  Ann.  Cas.  614,  124  N. 
W.  1042;  Brown  v.  Gates,  120  Wis. 
399,  1  Ann.  Cas.  85,  97  N.  W.  221,  98 
N.  W.  205. 

M  Allegheny  Co.  v.  Allen,  69  N.  J. 
L.  270,  55  Atl.  724,  writ  of  error  dis- 
missed 196  U.  8.  458,  49  L.  Ed.  551; 


Columbia  Fire  Ins.  Co.  v.  Kinyon,  37 
N.  J.  L.  33;  Hyde  v.  Goodnow,  3  N.  Y. 
266;  Swing  v.  Wanamaker,  139  N.  Y. 
App.  Div.  627,  124  N.  Y.  Supp.  231. 
See  subdiv.  xv,  infra. 

Where  the  statute  of  the  state 
where  a  contract  is  made  does  not  ex- 
pressly declare  the  contract  to  be 
void,  and  recourse  must  be  had  to  in- 
terpretation to  settle  the  question  of 
its  validity,  the  construction  given  to 
the  statute  by  the  courts  of  the  state 
which  enacted  it  will  be  adopted  in 
another  state.  Allegheny  Co.  v.  Allen, 
69  N.  J.  L.  270,  55  Atl.  724,  writ  of 
error  dismissed  196  U.  S.  458,  49  L. 
Ed.  551;  Lane  &  Co.  v.  Watson,  51 
N.  J.  L.  186,  17  Atl.  117,  aff'd  52  N. 
J.  L.  550,  10  L.  R.  A.  784,  20  Atl.  894. 
See  subdiv.  xv,  infra. 

58  Hall  v.  Cordell,  142  U.  S.  116, 
35  L.  Ed.  956;  Montana  Coal  &  Coke 
Co.  v.  Cincinnati  Coal  &  Coke  Co.,  69 
Ohio  St.  351,  69  N.  E.  613;  Davidson 
v.  Browning,  73  W.  Va.  276,  L.  B.  A. 
1915  C  976,  80  S.  E.  363;  Interna- 
tional Harvester  Co.  v.  McAdams,  142 
Wis.  114,  26  L.  R.  A.  (N.  S.)  774,  20 
Ann.  Cas.  614,  124  N.  W.  1042;  Brown 
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#  The  parties  to  a  contract  may  stipulate  that  it  shall  be  governed 
by  the  law  of  a  place  other  than  the  place  where  it  was  made  or  is  to 
be  performed.64  Such  a  stipulation  or  agreement  is  not  applied,  how- 
ever, to  contracts  forbidden  by  the  lex  loci  contractus  and  designed 
to  evade  it.  In  such  cases,  the  legal  consequences  of  such  an  agree- 
ment must  be  decided  by  the  law  of  the  place  where  the  contract 
was  made.65  Where  a  corporation  makes  a  contract  in  a  foreign 
state  in  which  it  is  doing  business  and  with  whose  laws  it  has  com- 
plied, a  contract  entered  into  by  it  in  such  state  will  be  governed 
by  its  usury  laws,  notwithstanding  it  is  stipulated  that  the  contract 
shall  be  governed  by  the  laws  of  another  state.56 

The  affording  of  remedies  in  one  country  for  enforcing  a  contract 
which  would  not  be  valid  if  made  in  such  country,  but  is  valid  by  the 
law  of  the  place  where  it  is  made,  depends  upon  the  judicial  comity 
of  nations.  Such  comity  will  be  informally  extended,  unless  such  con- 
tracts as  the  one  sought  to  be  enforced  are  contrary  to  the  public 
policy  of  the  country  of  the  forum  as  declared  by  its  courts  or  its 
lawmaking  power  in  that  it  is  contrary  to  good  morals,  or  the  state 
or  its  citizens  would  be  injured  by  the  enforcement,  or  it  perniciously 
violates  positive  written  or  unwritten  prohibitory  law.57  The  extent 
to  which  comity  will  be  extended  is  a  matter  of  judicial  policy  to  be 
determined  within  reasonable  limits  by  each  state  for  itself.55  The 
general  principle  that  the  lex  loci  contractus  governs  as  to  the  validity 
of  contracts  is  subordinate  to  and  qualified  by  the  supreme  principle 
which  inheres  in  the  very  nature  of  sovereignty,  that  comity  cannot 
set  at  naught  the  public  policy  of  a  country.69 


v.  Gates,  120  Wis.  349,  97  N.  W.  221, 
98  N.  W.  205. 

M  Andrews  v.  Pond,  13  Pet.  (U. 
S.)  65,  10  L.  Ed.  61;  Arnold  v.  Pot- 
ter, 22  Iowa  194. 

W  Miller  v.  Tiffany,  1  Wall.  (U.  S.) 
298,  17  L.  Ed.  540;  Andrews  v.  Pond, 
13  Pet.  (U.  S.)  65,  10  L.  Ed.  61;  Ar- 
nold v.  Potter,  22  Iowa  194. 

W  National  Mut.  Building  &  Loan 
Ass'n  v.  Brahan,  193  U.  S.  635,  48 
L.  Ed.  823;  Washington  Nat.  Build- 
ing, Loan  &  Investment  Ass  'n,  38  Ore. 
319,  58  L.  B.  A.  816,  84  Am.  St.  Bep. 
793,  63  Pac.  489.  See  also  Martine 
v.  International  Life  Ins.  Soc.  of  Lon- 
don, 53  N.  Y.  339,  13  Am.  Bep.  529. 

57  The  Kensington,  183  IT.  S.  263,  46 


L.  Ed.  190;  First  Nat.  Bank  v.  Shaw, 
109  Tenn.  237,  59  L.  B.  A.  498,  97  Am. 
St.  Bep.  840,  70  S.  W.  807;  Interna- 
tional Harvester  Co.  of  America  v. 
McAdams,  142  Wis.  114,  26  L.  B.  A. 
(N.  S.)  774,  20  Ann.  Cas.  614,  124 
N.  W.  1042;  Fox  v.  Postal  Tel.  Cable 
Co.,  138  Wis.  648,  28  L.  B.  A.  (N.  S.) 
490,  120  N.  W.  399. 

••The  Kensington,  183  U.  8.  263, 
46  L.  Ed.  190;  International  Harves- 
ter Co.  of  America  v.  McAdams,  142 
Wis.  114,  26  L.  B.  A.  (N.  S.)  774,  20 
Ann.  Cas.  614,  124  N.  W.  1042;  Fox  v. 
Postal  Tel.  Cable  Co.,  138  Wis.  648, 
28  L.  B.  A.  (N.  S.)  490,  120  N.  W. 
399. 

*•  International    Harvester    Co.    of 
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It  is  a  well  affirmed  general  rule  that  the  laws  o*  a  sister  state 
which  either  give  or  deny  to  a  corporation  organized  under  its  laws 
the  power  to  contract,  have  no  extraterritorial  force  or  effect  where 
the  particular  contract  involved  relates  to  the  conveyance  or  incum- 
brance of  lands  situated  in  another  state  or  jurisdiction.60  Such  con- 
veyances or  incumbrances  are  considered  as  being  governed  by  the 
laws  of  the  situs  of  the  realty,  and  all  questions  relating  to  the  validity 
thereof  are  to  be  determined  according  to  that  law  and  not  according 
to  the  law  of  the  place  of  the  contract  or  of  the  domicile  of  the  con- 
tracting parties.81 

The  provisions  of  the  charter  or  of  the  general  laws  under  which 
the  corporation  is  formed  are  to  be  deemed  a  part  of  the  contract  of 
the  subscriber  to  the  shares  of  stock  of  a  corporation.88  Such  contract 
must,  therefore,  be  considered  in  connection  with  the  charter  pro- 


America  v.  McAdam8,  142  Wis.  114, 
26  L.  R.  A.  (N.  8.)  774,  20  Ann.  Cas. 
614,  124  N.  W.  1042;  Fox  v.  Postal 
Tel.  Cable  Co.,  138  Wis.  648,  28  L.  R. 
A.  (N.  8.)  490,  120  N.  W.  399. 

60  Nathan  v.  Lee,  152  Ind.  232,  43 
L.  R.  A.  820,  52  N.  E.  987;  Cochran 
v.  Benton,  126  Ind.  58,  25  N.  E.  870; 
Missouri  Lead  Mining  &  Smelting  Co. 
v.  Reinhard,  114  Mo.  218,  35  Am.  St. 
Rep.  746,  21  S.  W.  488. 

61  Nathan  v.  Lee,  152  Ind.  232,  43 
L.  R.  A.  820,  52  N.  E.  987;  Thomp- 
son v.  Waters,  25  Mich.  214,  12  Am. 
Rep.  243;  Boehme  v.  Rail,  51  N.  J.  Eq. 
541,  26  Atl.  8S2;  White  v.  Howard,  46 
N.  Y.  144;  Boyce  v.  St.  Louis,  29  Barb. 
650;  Tarpey  v.  Deseret  Salt  Co.,  5 
Utah  494,  17  Pac.  631. 

It  is  held  in  Missouri  that  it  is  for 
the  courts  of  that  state  to  determine 
the  capacity  of  a  foreign  corpora- 
tion, under  the  laws  of  Missouri,  to 
acquire  and  hold  real  estate,  as  well 
also  as  under  its  charter.  Union  Nat. 
Bank  v.  State  Nat.  Bank,  155  Mo.  95, 
78  Am.  St.  Rep.  560,  55  8.  W.  989, 
citing  Boyce  v.  St.  Louis,  29  Barb. 
(N.  Y.)  650. 

68  See  §570,  supra. 

And  see  in  this  connection: 

United  States.  Nashua  Sav.  Bank 
v.  Anglo-American  Land,  Mortgage  & 
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Agency  Co.,  189  U.  S.  221,  47  L.  Ed. 
782;  Pinney  v.  Nelson,  183  U.  S.  144, 

46  L.  Ed.  125;  Hammond  v.  Hastings, 
134  U.  S.  401,  33  L.  Ed.  960;  Black  v. 
Zacharie,  3  How.  483,  11  L.  Ed.  690; 
Fidelity  Insurance,  Trust  &  Safe- 
Deposit  Co.  v.  Mechanics'  Sav.  Bank, 
97  Fed.  297,  56  L.  R.  A.  228,  rev'g  91 
Fed.  456;  Masury  v.  Arkansas  Nat. 
Bank,  87  Fed.  381,  rev'd  on  other 
grounds  93  Fed.  603. 

Connecticut.  Converse  v.  -ffitna  Nat. 
Bank,  79  Conn.  163,  7  Ann.  Cas.  75,  61 
Atl.  341;  Lewisohn  v.  Stoddard,  78 
Conn.  575,  63  Atl.  621. 

Illinois.  Bell  v.  Farwell,  176  HI. 
489,  42  L.  R.  A.  804,  68  Am.  St.  Rep. 
194,  52  N.  E.  346. 

Minnesota!.  First  Nat.,  Bank  of 
Deadwood  v.  Gustin  Minerva  Consol. 
Min.  Co.,  42  Minn.  327,  6  L.  R.  A.  676, 
18  Am.  St.  Rep.  510,  44  N.  W.  198. 

Missouri  McClure  v.  Paducah  Iron 
Co.,  90  Mo.  App.  567. 

By  subscribing  to  stock  in  a  for- 
eign corporation,  one  subjects  himself 
to  the  laws  of  such  foreign  country 
in  respect  to  the  powers  and  obliga- 
tions of  such  corporation.  Nashua 
Sav.  Bank  v.  Anglo-American  Land, 
Mortgage  &  Agency  Co.,  189  U.  S.  221, 

47  L.  Ed.  782. 
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visions  and  general  laws.68  It  follows,  therefore,  that  the  validity  and 
effect  of  the  contract  of  subscription  and  the  liability  thereby  imposed 
upon  the  subscriber  are  to  be  determined  in  accordance  with  the  laws 
of  the  state  or  country  by  which  the  corporation  was  created.6*  This 
applies  also  to  the  liability  of  a  stockholder  on  his  unpaid  stock  sub- 
scription,65 and  to  the  validity  of  resolutions  adopted  by  the  board  of 
directors  of  a  foreign  corporation  authorizing  the  issue  of  shares  of 
stock  to  certain  persons.66  Where  a  promissory  note  is  given  in  one 
state  by  a  citizen  of  that  state  for  the  unpaid  portion  of  the  sub- 
scription price  of  stock  in  a  corporation  created  by  the  laws  of  another 
state,  its  validity,  interpretation  and  effect  will  be  determined  by  the 
laws  of  the  state  by  which  the  corporation  was  created.67  As  has 
been  seen  heretofore,  the  liability  of  a  stockholder  for  corporate  debts 
and  the  extent  and  character  of  that  liability  are  to  be  determined  by 
the  law  of  the  state  under  the  laws  of  which  the  corporation  was 
created  and  not  by  the  laws  of  the  state  in  which  the  stockholder  may 
reside.  And  the  decisions  of  the  highest  court  of  that  state  construing 
the  statutory  or  constitutional  provision  by  which  the  liability  is  im- 
posed will  be  followed  by  the  courts  of  other  states  in  which  it  is 

6*  Nashua    Sav.    Bank    v.    Anglo-      bard,  132  Fed.  721;   Hallett  v.  New 
American  Land,  Mortgage  &  Agency 
Co.,  189  U.  8.  221,  47  L.  Ed.  782. 

See  also  §  570,  supra. 

64  Falls  v.  United  States  Savings, 
Loan  &  Building  Co.,  97  Ala.  417,  24 
L.  B.  A.  174,  38  Am.  St.  Bep.  194,  13 
So.  25;  Fear  v.  Bartlett,  81  Md.  435, 
33  L.  B.  A.  721,  32  Atl.  322.  See 
f  4098,  supra. 

Under  the  doctrine  that  the  law  of 
the  state  under  which  a  corporation 
is  created  determines  its  right  to  is- 
sue stock  with  a  guaranty  of  divi- 
dends, a  purchaser  of  stock  in  a  for- 
eign corporation  cannot  be  charged 
with  constructive  knowledge  as  to  the 
right  of  such  corporation  to  make 
such  guaranty.  McVity  v.  E.  D.  Albro 
Co.,  9Q  N.  Y.  App.  Div.  109,  86  N.  Y. 
Supp.  144,  aff'd  180  N.  Y.  554,  73 
N.  E.  1126. 

WSee  §4098,  supra.     See  also: 

United  States.  Anglo  -  American 
Land,  Mortgage  &  Agency  Co.  v.  Lorn- 


England  Boiler-Grate  Co.,  105  Fed. 
217. 

Connecticut.  Converse  v.  iEtna 
Nat.  Bank,  79  Conn.  163,  7  Ann.  Caa. 
75,  64  Atl.  341. 

Maine.  Abbott  v.  Goodall,  100  Me. 
231,  60  Atl.  1030. 

Minnesota.  First  Nat.  Bank  of 
Deadwood  v.  Gustin  Minerva  Conaol. 
Min.  Co.,  42  Minn.  327,  6  L.  K.  A. 
676,  18  Am.  St.  Bep.  510,  44  N.  W. 
198. 

Missouri  Leucke  v.  Tredway,  45 
Mo.  App.  507. 

New  York.  Molson's  Bank  v. 
Boardman,  47  Hun  135;  Lowry  v.  In- 
man,  37  How.  Pr.  153,  aff'd  32  N.  Y. 
Super.  Ct.  117. 

66  Central  Consumers'  Wine  & 
Liquor  Co.  v.  Madden  (N.  J.  Eq.), 
68  Atl.  777. 

«7Crofoot  v.  Thatcher,  19  Utah 
212,  75  Am.  St.  Bep.  725,  57  Pac.  171. 
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sought  to  enforce  the  liability  against  nonresident  stockholders.  And 
it  is  also  to  be  interpreted  according  to  those  laws.* 

In  a  preceding  section  is  discussed  the  extent  to  which  the  validity 
and  effect  of  a  transfer  of  shares  of  stock  in  a  corporation  are  gov* 
erned  by  the  laws  of  the  state  or  country  in  which  the  corporation 
was  created,  although  the  transfer  is  made  in  another  state  or  coun- 
try and  both  of  the  parties  reside  there.60  The  liability  for  calls  after 
a  transfer  of  stock  depends  upon  the  law  of  the  state  by  which  the 
corporation  was  created,  and  not  upon  the  law  of  the  state  in  which 
the  stockholder  may  reside  and  in  which  an  action  for  a  call  may  be 
brought.70  Thus  if  a  transferee  of  stock  is  liable  for  calls  made  after 
the  transfer  under  the  decisions  of  the  highest  court  of  the  state  in 
which  the  corporation  is  located,  such  liability  may  be  enforced  against 
a  transferee  residing  in  another  state,  by  an  action  in  its  courts,  al- 
though under  the  decisions  of  the  latter  state  a  transferee  is  not 
liable.71 

When  a  corporation,  is  formed  in  one  state,  and,  by  the  express 
terms  of  its  charter,  it  is  created  for  the  purpose  of  doing  business  in 
a  state  other  than  that  by  which  it  was  created,  it  will  be  assumed  that 
the  charter  contract  of  the  stockholders  was  made  with  reference  to 
the  laws  of  the  latter  state,  and  the  liabilities  which  those  laws  impose 
will  attend  the  transaction  of  such  business.79  Thus  stockholders  of 
a  foreign  corporation  whose  charter  stated  that  it  was  created  for 
the  purpose  of  transacting  business  in  the  state  of  which  such  stock- 
holders were  residents,  will  be  presumed  to  have  contracted  with 
reference  to  the  laws  of  the  latter  state  imposing  a  personal  liability 
upon  stockholders  in  corporations  formed  under  the  laws  of  the  state 
and  also  upon  the  stockholders  of  corporations  formed  under  the 
laws  of  other  states  and  doing  business  within  the  state,  and  will  be 


WSee   §4151,   supra. 

69  See  §  3777,  supra. 

As  to  the .  law  by  which  the  lien 
of  a  corporation  on  its  shares  is  to  be 
determined,  see  §  3600,  supra. 

It  has  been  held  that  where  a  con- 
tract for  the  sale  of  stock  is  entered 
into  in  one  state  but  is  executed  by 
the  delivery  of  the  certificates  in  an- 
other state,  the  validity  of  the  con- 
tract is  determined  by  the  law  of  the 
latter  state.  Dow  v.  Gould  &  Curry 
Silver  Min.  Co.,  31  Cal.  629. 

70  See  |  4111,  supra.    See  also  |  672, 


supra,  and  Merrimac  Min.  Co.  v.  Levy, 
54  Pa.  St.  227,  93  Am.  Dec.  697. 

The  validity  of  calls  made  by  a  cor- 
poration of  Great  Britain  is  to  be  de- 
termined by  the  laws  of  Great  Brit- 
ain. American  Pastoral  Co.  v.  Gurney, 
61  Fed.  41. 

71  Merrimac  Min.  Co.  v.  Levy,  54 
Pa.  St.  227,  93  Am.  Dec.  697.  See 
§4131,  supra. 

7SPinney  v.  Nelson,  183  U.  8.  144, 
46  L.  Ed.  125,  cited  with  approval  in 
State  v.  New  Orleans  Warehouse  Co., 
109  La.  64,  67,  33  So.  81. 
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held  bound  by  such  laws  in  respect  to  liabilities  arising  out  of  business 
transacted  in  the  state.78 

§  5731.  Power  of  foreign  corporation  to  sue  and  liability  to  be 
sued.  As  will  be  seen  elsewhere,  a  corporation  created  by  the  laws 
of  one  state  or  country  has  the  power  to  sue  at  law  or  in  equity  in 
the  courts  of  another  state  or  country,  and  the  same  right  to  do  so, 
under  the  rule  of  comity,  as  a  domestic  corporation,  or  as  a  nonresident 
natural  person,  unless  it  is  prevented  from  doing  so  by  some  express 
statutory  provision,  or  unless  it  seeks  to  assert  and  enforce  a  claim 
which  is  contrary  to  the  established  public  policy  of  the  state.7*  A 
corporation  may  be  sued  in  another  state  or  country,  and  a  personal 
judgment  recovered  against  it,  if  it  expressly  or  impliedly  submits 
to  the  jurisdiction  of  the  courts,  but  not  otherwise.  If  it  is  not  doing 
business  in  such  other  state,  jurisdiction  cannot  be  acquired  over  it 
by  service  of  process  on  an  officer  who  may  happen  to  be  within  the 
state.  But  if  a  corporation  does  business  in  such  other  state,  when 
there  is  a  statute  of  such  state  requiring  foreign  corporations,  as  a 
condition  of  the  right  to  do  business  therein,  to  submit  to  the  juris- 
diction of  its  courts  in  actions  against  them  and  providing  for  service 
of  process  upon  their  agents  within  the  state,  it  impliedly  assents  to 
the  statute,  and  a  service  of  process  in  accordance  with  the  statute 
is  binding  upon  it.75 

§  S732.  Power  of  foreign  corporation  in  respect  to  property.    The 

power  and  right  of  a  foreign  corporation  to  take,  hold  and  convey 
property  and  the  various  questions  relating  thereto  are  considered 
in  another  portion  of  this  work.76  It  may,  however,  be  stated  as  a 
general  rule  that  except  in  so  far  as  its  powers  may  be  restricted  by 
its  charter  and  the  objects  of  its  creation,  a  corporation  has  the  power, 
and,  by  comity,  the  right,77  to  acquire  and  hold  real  or  personal  prop- 


TSPinney  v.  Nelson,  183  U.  S.  144, 
46  L.  Ed.  125.  The  court,  however, 
declined  to  express  any  opinion  upon 
the  question  whether  any  personal  lia- 
bility would  be  assumed  by  the  stock- 
holders in  reference  to  business 
transacted  in  the  state  by  which  the 
corporation  was  created,  or  upon  the 
question  whether  the  defendants  could 
have  been  held  liable  under  the  laws 
of  the  state  so  imposing  such  per- 
sonal liability  upon  stockholders,  in- 
dependently of  the  provisions  of  the 


charter  in  reference  to  doing  business 
in  the  state  in  which  such  stockhold- 
ers so  resided. 

74  See  f  5748  and  subdiv.  xvn,  infra. 

75  See  subdiv.  xix,  infra. 

76  See   (§5847-5884,  infra. 

As  to  the  acquisition  and  holding 
of  personalty  by  corporations,  see, 
generally,  Chap.  28;  as  to  the  acquisi- 
tion and  holding  of  realty,  see  gen- 
erally, Chap.  29. 

77  See  |  782,  supra,  |  5747,  infra. 
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erty  by  conveyance,  devise  or  bequest  in  another  state  than  that  by 
which  it  was  created,  provided  it  is  not  contrary  to  the  laws  or  public 
policy  of  such  other  state.  And  subject  to  the  same  qualifications  a 
foreign  corporation  may  take  a  lease  or  mortgage  and  may  take  and 
hold  property  as  trustee,  executor,  administrator  or  in  other  fiduciary 
character.7* 


§  5733.  How  powers  of  a  foreign  corporation  proven.  When  it  is 
sought  to  establish  that  a  foreign  corporation  is  vested  either  by  its 
charter  or  the  law  of  the  state  under  which  it  is  organized  with  certain 
powers,  such  charter  or  law  must  be  proved  as  any  other  law  of  a 
foreign  jurisdiction.  The  court  will  not  take  judicial  notice  thereof.79 
Where  there  is  no  proof  as  to  the  statutes  and  decisions  of  the  state 
under  whose  laws  a  corporation  is  created,  as  to  the  powers  of  such 
corporation,  a  court  will  presume,  prima  facie,  that  the  laws  of  such 
state  and  the  laws  of  the  forum  are  the  same  with  respect  to  the  right 
of  the  corporation  to  exercise  its  chartered  powers.80    The  manner 


7S8ee  (5851,  infra,  for  powers  of      another  state.     Pacific  Guano  Go.  v. 


foreign  corporation  in  respect  to 
real  estate. 

See  §  5841  et  seq.,  infra,  for  power  of 
foreign  corporations  to  take,  hold  and 
dispose  of  personalty. 

For  the  power  of  a  foreign  corpora- 
tion to  exercise  the  right  of  eminent 
domain,  see  §§  5873-5876,  infra,  (  1500, 
supra. 

For  power  of  foreign  corporation 
in  respect  to  use  of  its  corporate 
name,  see  (|  735,  736,  supra. 

For  power  of  foreign  corporation  to 
act  in  representative  or  fiduciary  ca- 
pacity, see  1*5885  et  seq.,  infra. 

TO  See  §429,  supra.  See  also  Ports- 
mouth Livery  Co.  v.  Watson,  10  Mass. 
91. 

A  copy  of  an  act  to  incorporate  a 
certam  corporation  under  the  laws  of 
the  state  by  which  such  act  was 
enacted  to  which  is  appended  the  cer- 
tificate of  the  secretary  of  state  of 
such  state  with  the  seal  of  the  state 
affixed  to  such  certificate  is  held  to 
be  admissible  to  show  the  business 
and  powers  of  such  corporation  when 
the  same  are  at  issue  in  the  courts  of 


Mullen,  66  Ala.  582. 

•OColer  v.  Tacoma  Railway  ft  Pow- 
er Co.,  65  N.  J.  Eq.  347,  103  Am.  St. 
Rep.  786,  54  Atl.  413;  Dittman  v.  Dis- 
tilling Co.  of  America,  64  N.  J.  Eq. 
537,  54  Atl.  570;  Franzen  v.  Zimmer, 
90  Hun  (N.  Y.)  103,  35  N.  Y.  Supp. 
612;  Daniel  v.  Gold  Hill  Min.  Co.,  28 
Wash.  411,  68  Pac.  884.  See  also 
§§429,  437,  supra. 

Thus  it  was  held  in  New  Jersey, 
that  where  there  is  no  proof  as  to  the 
statutes  or  decisions  of  the  state  of 
West  Virginia  upon  the  question  of 
the  right  of  a  West  Virginia  corpora- 
tion or  of  a  foreign  corporation  to  hold 
stock  in  a  West  Virginia  corpora- 
tion, it  must,  in  the  absence  of  such 
proof,  be  assumed,  under  the  laws  of 
evidence,  as  well  as  of  comity,  that 
the  laws  of  West  Virginia  are  simi- 
lar to  the  laws  of  New  Jersey,  and 
authorize  the  holding  of  such  stock. 
Dittman  v.  Distilling  Co.  of  America, 
64  N.  J.  Eq.  537,  54  Atl.  570. 

Where  there  is  no  law  in  a  state 
authorizing  the  sale  of  the  stock  of 
the  stockholders  of  a  foreign  corpora* 
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in  which  the  existence  of  a  foreign  corporation  and  its  powers  are 
proved  has  been  fully  considered  in  a  prior  portion  of  this  work.91 

IV.   DOCTRINE  OP  COMITY  TOWARDS  FOREIGN  CORPORATIONS 

§  5734.  Right  of  corporation  to  act  in  another  state  or  country. 

Although  a  corporation  may  have  the  power  to  act  in  another  state 
or  country  than  that  by  which  it  was  created,  it  does  not  follow  that 
it  has  the  right  to  do  so  whether  the  other  state  or  country  consents 
or  not.  On  the  contrary,  it  is  thoroughly  well  settled  that,  except  as 
will  be  elsewhere  shown,8*  a  corporation  created  by  one  state  or  coun- 
try cannot  act  in  another  state  or  country  without  the  latter 's  consent, 
express  or  implied.  If  no  constitutional  provision  is  violated,88  a 
state  may  exclude  a  foreign  corporation  altogether,  and  refuse  to  rec- 
ognize it  at  all ;  or  it  may  impose  any  terms  or  conditions  which  it  may 
see  fit  on  allowing  it  to  do  business  within  its  limits.84    A  state  not 


tion  doing  business  in  the  state  on 
an  execution  issued  on  a  judgment  in 
such  state  against  the  stockholders  of 
such  foreign  corporation,  it  will  not 
be  presumed  that  any  law  on  the 
subject  exists  in  the  state  under 
whose  laws  the  corporation  was 
created,  and,  under  the  rule  that  the 
laws  of  a  foreign  state  will  be  pre- 
sumed to  be  the  same  as  the  laws  of 
the  forum,  the  presumption  must  be 
that  there  is  no  law  on  the  subject. 
Daniel  v.  Gold  Hill  Min.  Co.,  28  Wash. 
411,  68  Pac.  884.  See  also  §3141, 
supra. 

81  See  §437,  supra. 

8*  See  §15752-5764,  infra. 

88  See  §§5754-5758,  infra. 

84  United  States.  Swing  v.  Weston 
Lumber  Co.,  205  U.  S.  275,  51  L.  Ed. 
799;  Security  Mut.  Life  Ins.  Co.  v. 
Prewitt,  202  U.  S.  246,  50  L.  Ed.  1013, 
6  Ann.  Cas.  317;  Williams  v.  Gay- 
lord,  186  U.  S.  157,  46  L.  Ed.  1102, 
aff'g  102  Fed.  372;  Dayton  Coal  & 
Iron  Co.  v.  Barton,  183  U.  S.  23,  46 
L.  Ed.  61,  aff'g  103  Tenn.  604,  53 
S.  W.  970;  Waters-Pierce  Oil  Co.  v. 
Texas,  177  U.  S.  28,  44  L.  Ed.  651, 
aff'g  19  Tex.  Civ.  App.  1,  44  S.  W. 


936;  Connecticut  Mut.  Life  Ins.  Co. 
v.  Spratley,  172  U.  S.  602,  43  L.  Ed. 
569;  Orient  Ins.  Co.  v.  Daggs,  172  U. 
S.  557,  43  L.  Ed.  552,  aff'g  136  Mo. 
382,  35  L.  B.  A.  227,  58  Am.  St.  Bep. 
638,  38  S.  W.  85;  Blake  v.  McClung, 
172  U.  S.  239,  43  L.  Ed.  432;  Hooper 
v.  California,  155  U.  S.  648,  39  L.  Ed. 
297;  Horn  Silver  Min.  Co.  v.  New 
York,  143  U.  S.  305,  36  L.  Ed.  164; 
Home  Ins.  Co.  v.  Morse,  20  Wall.  445, 
22  L.  Ed.  365;  Paul  v.  Virginia,  8 
Wall.  168,  19  L.  Ed.  357;  Bunyan  v. 
Coster,  14  Pet.  122,  10  L.  Ed.  382; 
Bank  of  Augusta  v.  Earle,  13  Pet. 
519,  10  L.  Ed.  274;  Baldwin  Tool 
Works  v.  Blue,  240  Fed.  202;  King 
Tonapah  Min.  Co.  v.  Lynch,  232  Fed. 
485;  Crane  v.  Looney,  218  Fed.  260; 
Standard  Home  Co.  v.  Davis,  217  Fed. 
904;  Western  U.  Tel.  Co.  v.  Frear,  216 
Fed.  199;  Dalton  Adding  Mac*.  Co. 
v.  State  Corporation  Commission  of 
Virginia,  213  Fed.  889;  In  re  Palmer 
Window  Glass  Co.,  183  Fed.  902;  Man- 
nington  v.  Hocking  Valley  By.  Co., 
183  Fed.  133;  In  re  Standard  Oak  Ve- 
neer Co.,  173  Fed.  103;  La  Moine  Lum- 
ber &  Trading  Co.  v.  Kesterson,  171 
Fed.  980;  Cyclone  Min.  Co.  v.  Baker 
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Light  &  Power  Co.,  165  Fed.  996; 
Seaboard  Air  Line  By.  Co.  v.  Railroad 
Com'rs  of  Alabama,  155  Fed.  792; 
Diamond  Glue  Co.  v.  United  States 
Glue  Co.,  103  Fed.  838;  Manchester 
Fire  Ins.  Co.  v.  Herriott,  91  Fed.  711; 
Clarke  v.  Central  Bailroad  &  Banking 
Co.  of  Georgia,  50  Fed.  338,  15  L.  B. 

A.  683;  Oregonian  By.  Co.  v.  Oregon 
By.  &  Nav.  Co.,  27  Fed.  277;  Lamb 
w  Lamb,  6  Biss.  420,  Fed.  Cas.  No. 
8,018. 

Alabama.  Central  of  Georgia  By. 
v.  Gaston,  160  Ala.  671,  49  So.  412; 
Southern  By.  Co.  v.  Greene,  160  Ala. 
396,  49  So.  404;  Armour  Packing  Co. 
of  Louisiana  v.  Vinegar  Bend  Lum- 
ber Co.,  149  Ala.  205,  13  Ann.  Cas. 
951,  42  So.  866;  Central  Bailroad  & 
Banking  Co.  v._Carr,  76  Ala.  388,  52 
Am.  Bep.  339. 

Arkansas.  State  v.  New  York  Life 
Ins.  Co.,  119  Ark.  314,  171  8.  W.  871, 
173  S.  W.  1099;  State  v.  Hodges,  114 
Ark.  155,  L.  B.  A.  1916  F  122,  169 
S.  W.  942;  McLean  v.  State,  81  Ark. 
304,  126  Am.  St.  Bep.  1037,  11  Ann. 
Cas.  72,  98  S.  W.  729;  Woodson  v. 
State,  69  Ark.  521,  65  8.  W.  465. 

California.  H.  K.  Mulford  Co.  v. 
Curry,  163  Cal.  276,  125  Pac.  236; 
American  De  Forest  "Wireless  Tel.  Co. 
v.  Superior  Court  of  City  &  County 
of  San  Francisco,  153  Cal.  533,  17  L. 

B.  A.  (N.  S.)  1117,  126  Am.  St.  Bep. 
125,  96  Pac.  15;  O'Brien  v.  Big  Ca- 
sino Gold  Min.  Co.,  9  Cal.  App.  283,  99 
Pac.  209. 

Colorado.  International  Trust  Co. 
v.  A.  Leschen  &  Sons  Bope  Co.,  41 
Colo.  299,  14  Ann.  Cas.  861,  92  Pac. 
727;  Herman  Bros/ Co.  v.  Nasiacos,  46 
Colo.  208,  103  Pac.  301;  Utley  v. 
Clark-Gardner  Lode  Min.  Co.,  4  Colo. 
369. 

Delaware.  Model  Heating  Co.  v. 
Magarity,  2  Boyce  459,  L.  B.  A.  1915 


B  665,  81  Atl.  394,  rev  'g  1  Boyce  240, 
75  Atl.  614. 

Florida.  Ulmer  v.  First  Nat.  Bank 
of  St.  Petersburg,  61  Fla.  469,  55  So. 
408;  Equitable  Building  &  Loan  Ass'n 
v.  King,  48  Fla.  252,  37  So.  181. 

Idaho.  Continental  Life  Ins.  &  Inv. 
Co.  v.  Hattabaugh,  21  Idaho  285,  121 
Pac.  81;  Katz  v.  Herrick,  12  Idaho  1, 
86  Pac.  873. 

Illinois.  Joseph  T.  Byerson  &  Son 
v.  Shaw,  277  111.  524,  115  N.  E.  650; 
State  v.  Illinois  Cent.  B.  Co.,  246  111. 
188,  92  N.  E.  814;  Lehigh  Portland 
Cement  Co.  v.  McLean,  245  111.  326, 
137  Am.  St.  Bep.  322,  92  N.  E.  248; 
Alpena  Portland  Cement  Co.  v.  Jen- 
kins &  Reynolds  Co.,  244  111.  354,  91 
N.  E.  480;  Harding  v.  American  Glu- 
cose Co.,  182  HI.  551,  64  L.  B.  A.  738, 
74  Am.  St.  Bep.  189,  55  N.  E.  577, 
writ  of  error  dismissed  187  U.  S.  651, 
47  L.  Ed.  349;  Pierce  v.  People,  106 
111.  11,  46  Am.  Bep.  683;  Ducat  v. 
Chicago,  48  HI.  172,  95  Am.  Dee.  529, 
aff'd  10  Wall.  (U.  S.)  410,  19  L.  Ed. 
972;  Warren  v.  Interstate  Bealty  Co., 
192  HI.  App.  438;  Bradbury  v.  Wau- 
kegan  &  W.  Mining  &  Smelting  Co., 
113  HI.  App.  600;  Wheeler  v.  Mutual 
Reserve  Fund  Life  Ass  'n,  102  El.  App. 
48;  Bothschild  v.  New  York  Life  Ins. 
Co.,  97  111.  App.  547. 

Indiana.  State  v.  Insurance  Co.  of 
North  America,  115  Ind.  257,  17  N.  E. 
574;  Farmers'  &  Merchants'  Ins.  Co. 
v.  Harrah,  47  Ind.  236;  Brown- 
Ketcham  Iron  Works  v.  George  B. 
Swift  Co.,  53  Ind.  App.  630,  100  N.  E. 
584,  860;  People's  Building,  Loan  & 
Savings  Ass'n  v.  Markley,  27  Ind. 
App.  128,  60  N.  E,  1013. 

Iowa.  American  Fidelity  Co.  v. 
Bleakley,  157  Iowa  442,  138  N.  W. 
508. 

Kansas.  State  v.  St.  Louis  &  S.  F. 
B.   Co.,  81   Kan.  404,   105  Pac.  685; 
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State  v.  Western  U.  Tel.  Co.,  75  Kan. 
609,  90  Pac.  299;  State  v.  Topeka 
Water  Co.,  61  Kan,  547,  60  Pac.  337; 
State  v.  Phipps,  50  Kan.  609,  18  L. 
B.  A.  657,  34  Am.  St.  Bep.  152,  31 
Pac.  1097. 

Kentucky.  Bondurant  v.  Dahnke- 
Walker  Milling  Co.,  175  Ky.  774,  195 
S.  W.  139;  Greene  v.  Kentenia  Cor- 
poration, 175  Ky.  661,  194  8.  W.  820; 
Com,  v.  Milton,  12  B.  Mon.  212,  54 
Am.  Dec.  522;  Atterberry  v.  Knox  & 
McKee,  4  B.  Mon.  90;  Gill's  AdnTx  v. 
Kentucky  &  C.  Gold  &  Silver  Min. 
Co.,  7  Ba&b  635;  Lathrop  v.  Commer- 
cial Bank,  8  Dana  114,  33  Am.  Dec. 
481. 

Louisiana.  State  v.  Hammond 
Packing  Co.,  110  La.  180,  98  Am.  St. 
Bep.  459,  34  So.  368;  State  v.  North 
American  Land  &  Timber  Co.,  106 
La.  621,  87  Am.  St.  Bep.  309,  31  So. 
172;  State  v.  Lathrop,  10  La.  Ann. 
398. 

Maine.  Clark  v.  Maine  Shore  Line 
B.  Co.,  81  Me.  477,  17  Atl.  497,  fol- 
lowing Attorney  General  v.  Bay  State 
Min.  Co.,  99  Mass.  148,  96  Am.  Dec. 
717. 

Maryland.  Hannis  Distilling  Co. 
v.  Baltimore,  114  Md.  678,  80  Atl.  319; 
Patapseo  Elec.  Co.  v.  Baltimore,  110 
Md.  306,  72  Atl.  1039;  Mutual  Life 
Ins.  Co.  v.  Mullan,  107  Md.  457,  69 
Atl.  385;  Talbott  v.  Fidelity  &  Cas- 
ualty Co.  of  New  York,  74  Md.  536, 
13  L.  B.  A.  584,  22  Atl.  395. 

Massachusetts.  Parker  v.  Bising 
Sun  Street  Lighting  Co.,  229  Mass. 
494,  118  N.  E.  871;  S.  S.  White  Dental 
Mfg.  Co.  v.  Com.,  212  Mass.  35,  Ann. 
Cas.  1913  C  805,  98  N.  E.  1056;  Scol- 
lard  v.  American  Felt  Co.,  194  Mass. 
127,  80  N.  E.  233;  Attorney  General 
v.  Electric  Storage  Battery  Co.,  188 
Mass.  239,  74  N.  E.  467;  Dolan  v. 
Mutual  Reserve  Fund  Life  Ass  'n,  173 
Mass.   197,  53  N.   E.  398;    Attorney- 


General   v.   Bay   State   Min.   Co.,    99 
Mass.  148,  96  Am.  Dec.  717. 

Michigan.  Attorney  General  v. 
First  Nat.  Bank  of  Bay  City,  192 
Mich.  640,  159  N.  W.  335;  New  Yorlt 
Mortg.  Co.  v.  Secretary  of  State,  150 
Mich.  197,  114  N.  W.  82;  Pollock  v. 
German  Fire  Ins.  Co.,  132  Mich.  225, 
93  N.  W.  436;  Isle  Boyale  Land  Cor- 
poration v.  Secretary  of  State,  76 
Mich.  162,  43  N.  W.  14;  Hartford  Rire 
Ins.  Co.  v.  Baymond,  70  Mich.  4:85, 
38  N.  W.  474;  State  Treasurer  v.  Au- 
ditor General,  46  Mich.  224,  9  N.  W. 
258;  People  v.  Circuit  Judge,'  21  Mich. 
577,  4  Am.  Bep.  504. 

Minnesota.  State  v.  Creamery 
Package  Mfg.  Co.,  110  Minn.  415,  136 
Am.  St.  Bep.  415,  126  N.  W.  126,  623 ; 
Tolerton  &  Stetson  Co.  v.  Barck,  84 
Minn.  497,  88  N.  W.  19;  State  v.  Fi- 
delity &  Casualty  Ins.  Co.,  39  Minn- 
538,  41  N.  W.  108. 

Mississippi.  State  v.  Scottish  Amer- 
ican Mortg.  Co.,  Ill  Miss.  98,  71  So. 
291;  State  v.  Louisville  &  N.  B.  Co., 
97    Miss.    35,    51    So.    918;    Lamb    v. 
Russell,    81    Miss.    382,    32    So.    916; 
Shannon    v.    Georgia   State   Building1 
&  Loan  Ass'n,  78  Miss.  955,  57  L.  R. 
A.  800,  84  Am.  St.  Bep.  657,  30   So. 
51;  Postal  Tel.  Cable  Co.  v.  Adams, 
71  Miss.  555,  42  Am.  St.  Bep.  476,  14 
So.  36. 

Missouri.     Lukens  v.  International 
Life  Ins.  Co.,  269  Mo.  574,  191  S.  W. 
418;  State  v.  Boach,  267  Mo.  300,  184 
S    W.  969;   State  v.  Blake,  241  Mo- 
100,   Ann.   Cas.    1913   C   1283,   144  S. 
W.  1094;  State  v.  Vandivcr,  222  Mo. 
267,    121    S.    W.    63;    State    v.    Van- 
diver,     222     Mo.     266,     121     8.     W. 
63;     State     v.     Standard     Oil     Co., 
194     Mo.     121,     91     S.     W.     1062; 
Cravens  v.  New  York  Life  Ins.  Co., 
148  Mo.  583,  53  L.  B.  A.  305,  71  Am. 
St.  Bep.  628,  50  S.  W.  519,  aff'd  178 
U.  S.  389,  44  L.  Ed.  1116;  Daggs  v. 
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Orient  Ins.  Co.,  136  Mo.  382,  35  L.  R. 
A.  227,  58  Am.  St.  Rep.  638,  38  S.  W. 
85  (afif'd  172  U.  8.  557,  43  L.  Ed. 
552);  Bowden  v.  Daniell,  151  Mo. 
App.  15,  132  S.  W.  23;  McDermott  t. 
Modern  Woodmen  of  America,  97  Mo. 
App.  636,  71  8.  W.  833;  Brassfield  v. 
Knights  of  Maccabees,  92  Mo.  App. 
102;  Ehrhardt  v.  Robertson  Bros.,  78 
Mo.  App.  404. 

Montana.  State  v.  Alderson,  49 
Mont.  387,  142  Pac.  210;  State  v. 
Rocky  Mountain  Bell  Tel.  Co.,  27 
Mont.  394,  71  Pac.  311. 

Nebraska.  State  v.  Howard,  96 
Neb.  278,  147  N.  W.  689;  State  v. 
Insurance  Co.  of  North  America,  71 
Neb.  320,  100  N.  W.  405,  102  it.  W; 
1022,  106  N.  W.  767,  rev'g  99  N.  W. 
36;  State  v.  Fleming,  70  Neb.  523, 
529,  97  N.  W.  1063;  Anselme  v.  Amer- 
ican Savings  &  Loan  Ass'n,  66  Neb. 
520,  92  N.  W.  745;  State  v.  Standard 
Oil  Co.,  61  Neb.  28,  87  Am.  St.  Rep. 
449,   84  N.  W.  413. 

New  Hampshire.  Haverhill  Ins. 
Co.  v.  Prescott,  42  N.  H.  547,  80  Am. 
Dec.  123. 

New  Jersey.  Tabem  v.  Wright,  23 
N.  J.  L.  429;  Coler  v.  Tacoma  Rail- 
way &  Power  Co.,  65  N.  J.  Eq.  347, 
103  Am.  St.  Bep.  786,  54  Atl.  413, 
rev  'g  64  N.  J.  Eq.  117,  53  Atl.  680. 

New  York.  People  v.  Brotherhood 
of  Painters,  Decorators  &  Paperhang- 
ers  of  America,  218  N.  Y.  115,  112 
N.  E.  752,  rev'g  169  App.  Div.  595, 
155  N.  Y.  Supp.  438;  Martyne  v. 
American  Union  Fire  Ins.  Co.  of 
Philadelphia,  216  N.  Y.  183,  110  N. 
E.  502,  afif'g  168  App.  Div.  380,  153 
N.  Y.  Supp.  433;  German-American 
Coffee  Co.  v.  Diehl,  216  N.  Y.  57,  109 
N.  E.  875,  rev'g  order  in  German- 
American  Coffee  Co.  v.  O'Neil,  167 
App.  Div.  928,  152  N.  Y.  Supp.  1113; 
Stone  v.  Penn  Yan,  K.  P.  &  B.  By., 


197  N.  Y.  279,  134  Am.  St.  Rep.  879, 
90  N.  E.  843,  afif'g  125  App.  Div.  94, 
109  N.  Y.  Supp.  374;  People  v.  Gran- 
ite State  Provident  Ass'n,  161  N.  Y. 
492,  55  N.  E.  1053,  aflf  'g  41  App.  Div. 
257,  58  N.  Y.  Supp.  510;  Demarest  v. 
Flack,  128  N.  Y.  205,  13  L.  R.  A. 
854,  28  N.  E.  645;  People  v.  Fire 
Ass'n  of  Philadelphia,  92  N.  Y.  311, 
44  Am.  Rep.  380;  Martine  v.  Interna- 
tional Life  Ins.  Soc.  of  London,  51 
N.  Y.  339,  13  Am.  Rep.  529;  In  re 
Willmer  's  Estate,  153  App.  Div.  804, 
138  N.  Y.  Supp.  649,  aflf'g  75  Misc. 
62,  134  N.  Y.  Supp.  686;  Merrick  v. 
Brainard,  38  Barb.  574,  modified  34 
N.  Y.  208;  Milnor  v.  New  York  & 
N.  H.  R.  Co.,  4  Daly  355,  modified  34 
N.'T.  208. 

North  Carolina.  Pittsburgh  Life 
&  Trust  Co.  v.  Young,  172  N.  C.  470, 
90  S.  E.  568;  State  v.  Agey,  171  N.  C. 
831,  88  8.  E.  726;  Blackwell's  Dur- 
ham Tobacco  Co.  y.  American  Tobac- 
co Co.,  145  N.  C.  367,  59  S.  E.  123; 
Williams  v.  Mutual  Reserve  Fund 
Life  Ass'n,  145  N.  0.  128,  13  Ann. 
Cas.  51,  58  S.  E.  802;  Lacy  v.  Armour 
Packing  Co.,  134  N.  C.  567,  47  S.  E. 
53;  Insurance  Co.  v.  Edwards,  124  N. 
C.  116,  32  S.  E.  404;  Range  Co.  v. 
Carver,  118  N.  C.  328,  24  8.  E.  362; 
Meroney  v.  Atlanta  Building  &  Loan 
Ass'n,  116  N.  C.  882,  47  Am.  St.  Rep. 
841,  21  S.  E.  924;  Commissioners  of 
Durham  County  v.  Blackwell  Durham 
Tobacco  Co.,  116  N.  C.  441,  21  S.  E. 
423;  Exchange  Bank  of  Columbia  v. 
Tiddy,  67  N.  C.  169. 

Ohio.  State  v.  Western  Union  Mut. 
Life  Ins.  Co.,  47  Ohio  St.  167,  8  L.  R. 
A.  129,  24  N.  E.  392;  Western  U.  Tel. 
Co.  v.  Mayer,  28  Ohio  St.  521;  New- 
burg  Petroleum  Co.  v.  Weare,  27  Ohio 
St.  343. 

Oklahoma.  Goodner  Krumm  Co.  v. 
J.  L.  Owens  Mfg.  Co.,  51  Okla.  376, 
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therein,  provided  only  that  such  corporation  is  not  thereby  deprived 


152  Pae.  86;  Myatt  v.  Ponca  City 
Land  &  Improvement  Co.,  14  Okla. 
189,  68  L.  B.  A.  810,  78  Pae.  185. 

Oregon.  Cunningham  v.  Klamath 
Lake  B.  Co.,  54  Ore.  13,  101  Pae.  213, 
1099;  Aldrieh  v.  Anchor  Coal  &  De- 
velopment Co.,  24  Ore.  32,  41  Am.  St. 
Bep.  831,  32  Pae.  756;  Singer  Mfg. 
Co.  v.  Graham,  8  Ore.  17,  34  Am.  St. 
Bep.  572. 

Pennsylvania.  Commonwealth  v. 
Fidelity  &  Deposit  Co.  of  Maryland, 
244  Pa.  67,  90  Atl.  437;  American 
Clay  Mfg.  Co.  v.  American  Clay  Mfg. 
Co.  of  New  Jersey,  198  Pa.  St.  189,  47 
Atl.  936;  New  York,  L.  E.  &  W.  B. 
Co.  v.  Com.,  129  Pa.  St.  463,  15  Am. 
St.  Bep.  724,  18  AtL  412;  Germania 
Life  Ins.  Co.  v.  Com.,  85  Pa.  St.  513; 
Thorne  v.  Travelers'  Ins.  Co.,  80  Pa. 
St.  15,  21  Am.  Bep.  89;  Matthews  v. 
Theological  Seminary,  2  Brewst.  541; 
Land  Title  &  Trust  Co.  v.  Fulmer, 
24  Pa.  Super.  Ct.  256. 

Bhode  Island.  Biddell  v.  Rochester 
German  Ins.  Co.  of  New  York,  36  R. 
I.  240,  89  Atl.  833. 

South  Carolina.  McSwain  v.  Adams 
Grain  &  Provision  Co.,  93  S.  C.  103, 
Ann.  Cas.  1914  D  981,  76  S.  £.  117; 
Frink  v.  National  Mut.  Fire  Ins.  Co., 
90  S.  C.  544,  Ann.  Cas.  1913  D  221, 
74  S.  E.  33;  New  York  Life  Ins.  Co. 
v.  Bradley,  83  S.  C.  418,  65  S.  E.  433; 
British  American  Mortg.  Co.  v.  Jones, 
77  S.  C.  443,  58  S.  E.  417. 

South  Dakota.  Thomson  v.  Meri- 
dian Life  Ins.  Co.,  38  S.  D.  570,  162 
N.  W.  373;  Queen  City  Fire  Ins.  Co. 
v.  Basford,  27  S.  D.  164,  130  N.  W. 
44;  Beed  v.  Todd,  25  S.  D.  421,  127 
N.  W.  527. 

Tennessee.'  Atlas  Powder  Co.  v. 
Goodloe,  131  Tenn.  490,  175  S.  W. 
547;  State  v.  Cumberland  Telephone 
&  Telegraph  Co.,  114  Tenn.  194,  86 
S.  W.  390;  State  v.  Schlitz  Brewing 
Co.,  104  Tenn.  715,  78  Am.  St.  Bep. 


941,  59  S.  W.  1033;  Dayton  Coal  & 
Iron  Co.  v.  Barton,  103  Tenn.  604,  53 
S.  W.  970,  aff'd  183  U.  S.  23,  46  L. 
Ed.  61;  Dugger  v.  Mechanics'  & 
Traders'  Ins.  Co.,  95  Tenn.  245,  28 
L.  B.  A.  796,  32  S.  W.  5;  State  v. 
Phoenix  Ins.  Co.,  92  Tenn.  420,  21  S. 
W.  893;  Hadley  v.  Freedman's  Sav- 
ings &  Trust  Co.,  2  Tenn.  Ch.  122. 

Texas.  Pierce  Oil  Co.  v.  Weinert, 
106  Tex.  435,  167  S.  W.  808;  Building 
&  Loan  Ass'n  v.  Griffin,  90  Tex.  480, 
39  S.  W.  656;  Fowler  v.  Bell,  90  Tex. 
150,  39  L.  B.  A.  254,  59  Am.  St.  Bep. 
788,  37  S.  W.  1058;  Continental  Oil 
&  Cotton  Co.  v.  E.  Van  Winkle  Gin  k 
Machine  Works,  62  Tex.  Civ.  App. 
422,  131  S.  W.  415;  Southwestern  Tele- 
graph &  Telephone  Co.  v.  Dallas,  — 
Tex.  Civ.  App.  — ,  131  S.  W.  80, 
104  Tex.  114,  134  S.  W.  321;  Western 
U.  Tel.  Co.  v.  State  (Tex.  Civ.  App.), 
121  S.  W.  194;  Gaar,  Scott  &  Co.  v. 
Shannon,  52  Tex.  Civ.  App.  634,  115 
S.  W.  361;  Chapman  v.  Hallwood  Cash 
Begister  Co.,  32  Tex.  Civ.  App.  76,  73 
8.  W.  969;  Waters-Pierce  Oil  Co.  v. 
State,  19  Tex.  Civ.  App.  1,  44  S.  W. 
936,  aff'd  177  U.  S.  28,  44  L.  Ed.  657; 
Huffman  v.  Western  Mortg.  &  Inv. 
Co.,  13  Tex.  Civ.  App.  169,  36  S.  W. 
306;  Empire  Mills  v.  Alston  Grocery 
Co.,  4  Willson,  Civ.  Cas.  Ct.  App.  §  221, 
12  L.  B.  A.  366,  15  S.  W.  200,  505. 

Utah.  A.  Booth  &  Co.  v.  Weigand, 
28  Utah  372,  79  Pae.  570,  opinion  an- 
nulled in  30  Utah  135,  10  L.  R.  A. 
(N.  S.)  693,  83  Pae.  734;  Hiskey  v. 
Pacific  States  Savings,  Loan  &  Build- 
ing Co.,  27  Utah  409,  76  Pae.  20;  Rio 
Grande  Western  By.  Co.  v.  Tellurido 
Power  Transmission  Co.,  23  Utah  22, 
63  Pae.  995. 

Vermont.  International  Text-Book 
Co.  v.  Lynch,  81  Vt.  101,  69  Atl.  541; 
Cook  v.  Howland,  74  Vt.  393,  59  L.  R. 
A.  338,  93  Am.  St.  Bep.  912,  52  Atl. 
972;  Granite  State  Mut.  Aid  Ass'n  v. 
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of  a  right  which  is  guaranteed  to  it  by  the  Federal  Constitution.88 
The  right  of  a  state  to  lay  a  tax  on  a  foreign  corporation,  or  to  im- 
pose other  burdens  as  a  condition  of  its  entering  its  borders  for  the 
purpose  of  conducting  its  business,  or  a  part  of  it,  there,  is  well  estab- 
lished by  the  authorities.86    A  foreign  telegraph  company  nfay  be 


Porter,  58  Vt.  581,  3  Atl.  545;  Lycom- 
ing Fire  Ins.  Co.  v.  Wright,  55  Vt. 
526. 

Virginia.  Postal  Tel.  Gable  Co.  v. 
Norfolk,  101  Va.  125,  43  S.  E.  207; 
Connecticut  Mut.  Life  Ins.  Co.  v. 
Duerson,  28  Gratt.  630;  Slaughter  v. 
Com.,  13  Gratt.  767. 

Washington.  State  v.  Nichols,  51 
Wash.  619,  99  Pac.  876. 

Wisconsin.  State  v.  Leuch,  156  Wis. 
121,  144  N.  W.  290;  Chicago  Title  6 
Trust  Co.  v.  Bashford,  120  Wis.  281, 
97  N.  W.  940;  Ashland  Lumber  Co.  v. 
Detroit  Salt  Co.,  114  Wis.  66,  89  N. 
W.  904;  Morse  v.  Home  Ins.  Co.,  30 
Wis.  496,  11  Am.  Rep.  580;  Fire  De- 
partment of  Milwaukee  v.  Helfen- 
stein,  16  Wis.  136;  Aetna  Ins.  Co.  v. 
Harvey,  11  Wis.  394. 

In  Zacher  v.  Fidelity  Trust  & 
Safety-Vault  Co.,  109  Ky.  441,  59  S. 
W.  493,  it  was  said:  "The  courts  of 
this  state  have  uniformly  held  that 
foreign  corporations  doing  business  in 
this  state  are  subject  to  our  laws,  and 
do  not  import  any  of  the  laws  of 
their  domicile  which  are  contrary  to 
the  laws  or  policy  of  this  state.  This 
question  was  most  thoroughly  con- 
sidered by  this  court  in  the  opinion 
by  Judge  Marshall  in  the  case  of 
Com.  v.  Milton,  12  B.  Mon.  212,  in 
which  he  used  this  striking  and  sig- 
nificant language:  'As  corporations 
concentrating  capital  and  skill  are 
more  powerful  than  the  individuals 
who  compose  them,  and  as  corpora- 
tions may  be  used  for  almost  every 
purpose  connected  with  the  busi- 
ness and  interests  of  society,  the 
absolute  right  of  a  corporation  of 
one  state  to  do  in  every  other  state 


all  corporate  acts  within  the  power 
granted  by  its  charter  is,  in  effect,  an 
absolute  and  almost  unlimited  power 
in  one  or  each  state  to  legislate  ex- 
tra territorially,  by  conferring  rights 
within  another  sta^e,  or  by  confer- 
ring upon  instruments  of  its  own 
creation  the  power  of  acquiring  them 
there.  The  apparent  reciprocity  of 
the  power  would  prove  to  be  a  delu- 
sion. The  competition  for  extraterri- 
torial advantages  would  but  aggran- 
dize the  stronger  to  the  disparage- 
ment of  the  weaker  states.  Resist- 
ance and  retaliation  would  lead  to 
conflict  and  confusion,  and  the  weak- 
er states  must  either  submit  to  have 
their  policy  controlled,  their  business 
monopolized,  and  their  domestic  in- 
stitutions reduced  to  insignificance,  or 
the  peace  and  harmony  of  the  states 
would  be  broken  up,  and  perhaps  the 
Union  itself  destroyed.  Without  look- 
ing to  any  extreme  consequences,  we 
say  that  the  grant  of  extraterritorial 
power  to  the  corporation  is  wholly  be- 
yond the  objects  of  the  Constitution, 
and  inconsistent  with  its  charter  and 
provisions.'  To  the  same  effect  is 
the  case  of  Simrall  v.  City  of  Coving- 
ton, 90  Ky.  444,  14  S.  W.  369,  9  L.  B. 
A.  556;  Phoenix  Ins.  Co.  v.  Com.,  5 
Bush.  68." 

•*  National  Council  v.  State  Coun- 
cil, 203  U.  8.  151,  51  L.  Ed.  132;  State 
v.  Crescent  Cotton-Oil  Co.,  116  Miss. 
398,  77  So.  185;  Railroad  Co.  v.  State, 
107  Miss.  597,  65  So.  881. 

•6  Baldwin  Tool  Works  v.  Blue,  240 
Fed.  202;  Pittsburgh  Life  &  Trust  Co. 
v.  Young,  172  N.  C.  470,  90  S.  E.  568; 
Oeneral  Ry.  Signal  Co.  v.  Com.,  118 
Va.  301,  87  S.  £.  598. 
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required  to  secure  a  permit  and  pay  a  license  fee  for  the  privilege  of 
doing  a  local  nongovernmental  business  in  the  state,  even  though  for 
a  long  time  before  it  had  done  business  and  had  acquired  valuable 
property  in  the  state.'7 

While  there  are  exceptions  to  this  rule,  they  embrace  only  cases 
where  a  corporation  created  by  one  state  rests  its  right  to  enter  an- 
other and  engage  in  business  therein  upon  the  federal  nature  of  its 
business.  As,  for  instance,  where  it  has  become  a  lawful  agency  for  the 
performance  of  governmental  or  quasi  governmental  functions,  or 
where  it  is  necessarily  an  instrumentality  of  interstate  commerce,  or 
its  business  constitutes  interstate  commerce,  and  is,  therefore,  solely 
within  the  paramount  authority  of  Congress.  In  these  cases  the  ex- 
ceptional business  is  protected  against  interference  by  state  author- 
ity." 


Vt  Western  TJ.  Tel.  Co.  v.  State  (Tex. 
Civ.  App.).  121  S.  W.  194,  holding  that 
the  corporation's  contention  that,  be- 
cause of  its  long-continued  business 
and  valuable  property  within  the 
state,  the  statute  of  the  state,  if  en- 
forced against  it,  would  violate  the 
Fourteenth  Amendment  was  unten- 
able, and  that  in  so  far  as  the  right 
to  transact  local  nongovernmental 
business  jvas  concerned,  being  a  for- 
eign corporation,  it  could  not  invoke 
that  provision  for  the  purpose  of 
limiting  the  power  of  the  state  to 
prescribe  the  conditions  upon  which 
it  would  be  permitted  to  transact  such 
local  business. 

Foreign  corporations  which,  as  a 
matter  of  comity,  have  been  permitted 
to  enter  a  state  or  a  territory  which 
afterwards  becomes  a  state,  without 
restriction,  have  no  vested  right  to 
remain  there  unlicensed,  and  must 
secure  an  express  exemption  or  ex- 
emption by  implication  equally  clear 
with  express  words  or  they  will  be 
subject  to  all  subsequent  regulations 
which  the  state  may  see  fit  to  adopt 
in  the  exercise  of  its  police  power. 
State  v.  Western  U.  Tel.  Co.,  75  Kan. 
609,  90  Pac.  299. 

M  United  States.  Waters-Pierce  Oil 
Co.  v.  Texas,  177  U.  S.  28,  44  L.  Ed. 


657,  aff'g  19  Tex.  Civ.  App.  1,  44  8. 
W.  936;  Hooper  v.  California,  155  U. 
8.  647,  648,  39  L.  Ed.  297;  Crutcher  v. 
Kentucky,  141  TJ.  S.  47,  35  L.  Ed.  649; 
Norfolk  &  W.  B.  Co.  v.  Pennsylvania, 
136  U.  S.  114,  34  L.  Ed.  394;  McCall  v. 
California,  136  U.  S.  104,  34  L.  Ed. 
392;  Stoughtenburgh  v.  Hennick,  129 
U.  S.  141,  32  L.  Ed.  637;  Asher  v. 
Texas,  128  U.  S.  129,  32  L.  Ed.  368; 
Leloup  v.  Port  of  Mobile,  127  U.  8. 
640,  32  L.  Ed.  311;  Pembina  Consol. 
Silver  Mining  &  Milling  Co.  v.  Penn- 
sylvania, 125  U.  S.  181,  31  L.  Ed. 
650;  Philadelphia  &  S.  Mail  S.  S.  Co. 
v.  Pennsylvania,  122  U.  8.  326,  30 
L.  Ed.  1200;  Bobbins  v.  Shelby  Coun- 
ty Taxing  Dist.,  120  TJ.  S.  489,  30  L. 
Ed.  694;  Pickard  v.  Pullman  Southern 
Car  Co.,  117  U.  S.  34,  29  L.  El.  785; 
Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  TJ.  S.  196,  29  L.  Ed.  158;  Western 
TJ.  Tel.  Co.  v.  Texas,  105  TJ.  S.  460, 
26  L.  Ed.  1067. 

Delaware.  Model  Heating  Co.  v. 
Magarity,  2  Boyce  459,  L.  B.  A.  1915 
B  665,  81  Atl.  394,  rev'g  1  Boyce 
240,  75  Atl.  614. 

Illinois.  Joseph  T.  Byerson  k  Son 
v.  Shaw,  277  111.  524,  115  N.  E.  650. 

Massachusetts.  Parker  v.  Rising 
Sun  Street  Lighting  Co.,  229  Mass. 
494,  118  N.  E.  871. 
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The  territorial  legislatures,  under  their  general  legislative  powers, 
may  exclude  or  impose  conditions  upon  foreign  corporations.*9 


Mississippi  State  v.  Louisvffle  & 
N.  B.  Co.,  97  Miss.  35,  51  So.  918. 

Oklahoma.  Ooodner  Krumm  Co.  v. 
J.  L.  Owens  Mfg.  Co.,  51  Okla.  376, 

152  Pac.  86. 

South  Carolina*  New  York  Life 
Ins.  Co.  v.  Bradley,  83  8.  C.  418,  65 

S.  E.  433. 

South  Dakota.  Thomson  v.  Meri- 
dian Life  Ins.  Co.,  38  S.  D.  570,  162 
N.  W.  373. 

Texas.  Pierce  Oil  Co.  v.  Weinert, 
106  Tex.  435,  167  S.  W.  808;  Waters- 
Pierce  Oil  Co.  v.  State,  19  Tex.  Civ. 
App.  1,  44  8.  W.  936,  aff  M  177  TJ.  8. 
28,  44  L.  Ed.  657;  Huffman  v.  West- 
ern Mortg.  &  Inv.  Co.,  13  Tex.  Civ. 
App.  169,  36  8.  W.  306. 

Virginia.  General  Ry.  Signal  Co.  v. 
Com.,  118  Va.  301,  87  8.  E.  598. 

See  §|  5753,  5762,  infra. 

* '  It  follows  from  this  principle  that 
no  state  can  create  a  corporation  and 
empower  it  to  do  business  as  a  cor- 
poration in  a  sister  state.     The  only 
limitation  on  this  power  is  thus  ex- 
pressed by  Justice  White  in  Hooper  v. 
California,  155  U.  8.  648,  39  L.  Ed. 
297:     'Whilst  there  are  exceptions  to 
this    rule,    they    embrace   only   cases 
where  a  corporation  rests  its  right  to 
enter  another  and  to  engage  in  busi- 
ness therein  upon  the  federal  nature 
of  its  business,  as  for  instance,  where 
it  has  derived  its  being  from  ait  act 
of  Congress,  and  has  become  a  lawful 
agency  for  the  performance  of  gov- 
ernmental or  quasi  governmental  func- 
tions, or  where  it  is  necessarily  an 
instrument  of  interstate  commerce,  or 
its    business    constitutes    such    com- 
merce, and  is,  therefore,  solely  within 
the  paramount  authority  of  Congress. 
In  these  cases  the  exceptional  business 
is   protected  against  interference  by 
state  authority.'    Subject  to  this  ex- 
ception, the  states  may  refuse  to  al- 


low a  foreign  corporation  to  enter, 
or  they  may  impose  such  conditions  of 
entering  as  they  may  see  fit;  and  it 
is  not  a  matter  for  judicial  inquiry 
whether  the  reasons  for  the  refusal, 
or  for  the  conditions  and  burdens  im- 
posed, were  good  or  bad.  The  power, 
of  the  state  to  exclude  foreign  corpo- 
rations includes  the  power  to  admit 
them  for  any  period  of  time,  and  to 
provide  as  a  condition  of  admission 
that  the  privilege  of  doing  business 
in  the  state  shall  be  forfeited  by  any 
prescribed  action  or  non-action  of  the 
corporation."  New  York  Life  Ins. 
Co.  v.  Bradley,  83  S.  C.  418,  65  8.  E. 
433. 

"  'The  only  limitation  upon  this 
power  of  the  state  to  exclude  a  for- 
eign corporation  from  doing  business 
within  its  limits,  or  hiring  offices  for 
that  purpose,  or  to  exact  conditions 
for    allowing    the    corporation    to    do 
business   or  hire  offices  there,  arises 
when  the  corporation  is  in  the  employ 
of  the  federal  government,  or  when 
its  business  is  strictly  commerce,  in- 
terstate or  foreign.'    McCall  v.  Cali- 
fornia, 136  U.  8.  104-112  (34  L.  Ed. 
391).    Doubtless  there  are  other  limi- 
tations such  as  that  the  foreign  cor- 
porations may  not  be  prohibited  from 
resort  to  the  federal  courts  in  proper 
instances,  nor  required  to  part  with 
their  property  without  due  process  of 
law,  nor  submit  to  the  impairment  of 
their  contracts  nor  submit  as  between 
themselves  to  unequal  laws.    But  what 
may  be  the  further  limitations  need 
not  be  examined,  because  they  are  not 
germane  to  the  question  here  at  is- 
sue."    Parker  v.  Rising  Sun  Street 
Lighting  Co.,  229  Mass.  494,  118  N.  E. 
871. 

•9  Empire  Milling  &  Mining  Co.  v. 
Tombstone  Milling  &  Mining  Co.,  100 
Fed.  910. 
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§  5735.  The  doctrine  of  comity  in  general.    No  law  has  any  effect* 
of  its  own  force,  beyond  the  limits  of  the  sovereignty  from  which  V* 
authority  is  derived.    The  extent  to  which  the  law  of  one  nation,  a* 
put  in  force  within  its  territory,  whether  by  executive  order,  by  legis- 
lative act  or  by  judicial  decree,  shall  be  allowed  to  operate     ^withto 
the  dominion  of  another  nation,  depends  upon  what  the  greatest   3-urists 
have  been  content  to  call  "the  comity  of  nations/ '     Altho 
phrase  has  been  often  criticised,  no  satisfactory  substitute  h. 
suggested.    "Comity,"  in  the  legal  sense,  is  neither  a  matter 
lute  obligation  on  one  hand,  nor  mere  courtesy  and  good  will, 
other,  but  it  is  the  recognition  which  one  nation  allows  within, 
ritory  to  the  legislative,  executive  or  judicial  acts  of  another 
having  due  regard  both  to  international  duty  and  convenience , 
the  right  of  its  own  citizens  or  other  persons  who  are  under  t: 
tection  of  its  laws.90   "The  comity  thus  extended  to  other 


the 
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•0  United  States.  Hilton  v.  Guyot, 
159  U.  S.  113,  40  L.  Ed.  95;  Seaboard 
Air  Line  By.  Co.  v.  Railroad  Com- 
missioners of  Alabama,  155  Fed.  792. 

Colorado.  Interstate  Savings  & 
Trust  Co.  v.  Wyatt,  27  Colo.  App.  217, 
147  Pae.  444. 

Georgia.  Southern  By.  Co.  v.  Di- 
seker,  13  Ga.  App.  799,  81  S.  E.  269. 

Illinois.  See  Dougherty  v.  Amer- 
ican McKenna  Process  Co.,  255  111. 
369,  L.  B.  A.  1915  F  955,  Ann.  Cas. 
1913  D  568,  99  N.  E.  619. 

Michigan.  People  v.  Steere,  184 
Mich.  556,  151  N.  W.  617;  New  York 
Mortg.  Co.  v.  Secretary  of  State,  150 
Mich.  197,  114  N.  W.  82. 

Missouri  Schroeder  Wine  &  Liquor 
Co.  v.  Willis  Coal  &  Mining  Co.,  179 
Mo.  App.  93,  107,  108,  161  S.  W. 
352,  356. 

New  Jersey.  American  Badiator 
Co.  v.  Bogge,  86  N.  J.  L.  436,  7  N.  O. 
C.  A.  144,  94  Atl.  85,  92  Atl.  85. 

New  York.  McClement  v.  Supreme 
Court,  I.  O.  F.,  169  App.  Div.  77,  154 
N.  Y.  Supp.  700,  rev'g  88  Misc.  475, 
152  N.  Y.  Supp.  136. 

Oklahoma.  Coffe  &  Carkener  v. 
Wilhite,  156  Pac.  169. 

Mr.   Justice    Story,   in    considering 


the  subject  of  "  comity  of  n_ 

said:     "It  has  been  thought 

jurists  that  the  term  'comity 

sufficiently   expressive   of   the^ 

tion  of  nations  to  give  effect. 

eign  laws  when  they  are  no>' 

dicial  to  their  own  rights  axa- 

ests.    And  it  has  been  sugges  < 

the  doctrine  rests  on  a  deeper 

tion;  that  it  is  not  so  much 

of  comity  or  courtesy,  as  a  n*-- 

paramount  moral  duty.     Now 

ing  that  such  a  moral  duty  do* 

it  is  clearly  one  of  imperfecta 

tion,  like  that  of  beneficence, 

ity  and  charity.     Every  nati 

be  the  final  judge  for  itself 

of  the  nature  and  extent  of  t 

but  of  the  occasions  on  which 

cise  may  be  justly  demanded. 

after  further  discussion  of  t 

ter,   he   concludes:      "There 

not  only  no  impropriety  in  th^      u 

the  phrase  'comity  of  natiom 

it  is  the  most  appropriate  ph 

express  the  true   foundation  i 

tent  of  the  obligation  of  the  l***9  of 

•/»«    of 

one  nation   within   the  territo**1^ 
another. ' '     Story,  Conf.  Laws,   S* 
38,  quoted  with  approval  in  HiK***1  * 
Guyot,  159  U.  S.  113,  40  L.  Ed-  9& 


-txcns, 
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preju- 
inter- 
>d  that 
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rnatter 
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is  no  impeachment  of  sovereignty.  It  is  the  voluntary  act  of  the  na- 
tion by  which  it  is  offered,  and  is  inadmissible  when  contrary  to  its 
policy  or  prejudicial  to  its  interests.  But  it  contributes  so  largely  to 
promote  justice  between  individuals,  and  to  produce  a  friendly  inter- 
course between  the  sovereignties  to  which  they  belong,  that  courts  of 
justice  have  continually  acted  upon  it,  as  a  part  of  the  voluntary  law 
of  nations.  It  is  truly  said  •  *  •  that 'In  the  silence  of  any  posi- 
tive rule,  affirming  or  denying,  or  restraining  the  operation  of  foreign 
laws,  courts  of  justice  presume  the  tacit  adoption  of  them  by  their 
own  government,  unless  they  are  repugnant  to  its  policy,  or  preju- 
dicial to  its  interests.  It  is  not  the  comity  of  the  courts,  but  £he 
comity  of  the  nation  which  is  administered  and  ascertained  in  the 
same  way,  and  guided  by  the  same  reasoning  by  which  all  other  prin- 
ciples of  municipal  law  are  ascertained  and  guided.'  "w 

It  was,  at  one  time,  contended  that  the  rules  of  comity  between  for- 
eign nations  did  not  apply  to  the  states  of  the  Union ;  that  they  ex- 
tended to  one  another  no  other  rights  than  those  which  are  given  by 
the  Constitution  of  the  United  States,  and  that  the  courts  of  the  United 
States  were  not  at  liberty  to  presume,  in  the  absence  of  all  legislation 
on  the  subject,  that  a  state  had  adopted  the  comity  of  nations  towards 
the  other  states,  as  a  part  of  its  jurisprudence,  or  that  it  acknowledged 
any  rights  but  those  which  are  secured  by  the  Constitution  of  the 


The  "comity  of  nations"  is  neces- 
sarily uncertain,  and  dependent  upon 
a  variety  of  circumstances  which  can- 
not be  reduced  to  any  certain  rule. 
"No  nation  will  suffer  the  laws  of 
another  to  interfere  with  her  own  to 
the  injury  of  her  citizens,  and  wheth- 
er or  not  must  depend  on  the  condi- 
tion of  the  country  in  which  the  for- 
eign law  is  sought  to  be  enforced,  the 
particular  nature  of  her  legislation, 
her  policy,  and  the  character  of  her 
institutions.  In  the  conflict  of  laws, 
it  must  of  necessity  be  a  matter  of 
doubt  which  should  prevail,  but  when- 
ever a  doubt  does  exist,  the  court 
which  decides  will  prefer  the  laws  of 
its  own  country  to  that  of  the  stran- 
ger. "  The  above  language  which  is 
found  substantially  in  Story,  Conf. 
Laws,  §  28,  is  quoted  with  approval 
in  Hilton  v.  Guyot,  159  U.  8.  113,  40 


L.  Ed.  95.  See  also  Saul  v.  His  Cred- 
itors, 5  Mart.  N.  S.  (La.)  569,  16  Am. 
Dec.  212;  American  Radiator  Co.  v. 
Rogge,  86  N.  J.  L.  436,  7  N.  C.  C.  A. 
144,  94  Atl.  85;  McClement  v.  Su- 
preme Court,  I.  O.  F.,  171  N.  Y.  App. 
Div.  890,  155  N.  Y.  Supp.  1121,  rev'g 
88  N.  Y.  Misc.  475,  152  N.  Y.  Supp. 
136. 

91  Bank  of  Augusta  v.  Earle,  13 
Pet.  (U.  S.)  519,  10  L.  Ed.  274,  quoted 
and  followed  in  Hilton  v.  Guyot,  159 
U.  8.  113,  40  L.  Ed.  95;  Chicago,  B.  & 
Q.  R.  Co.  v.  Gardiner,  51  Neb.  70; 
People  v.  Martin,  175  N.  Y.  315,  96 
Am.  Rep.  628,  67  N.  E.  589,  and  nu- 
merous other  cases  cited  in  the  notes 
following.  See  also  Martyne  v.  Amer- 
ican Union  Fire  Ins.  Co.  of  Philadel- 
phia, 216  N.  Y.  183,  110  N.  E.  502, 
aff'g  168  N.  Y.  App.  Div.  380,  153 
N.  Y.  Supp.  433. 
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United  States.0*  But  the  contrary  doctrine  is  now  well  settled.  The 
intimate  union  of  the  states,  as  members  of  the  same  great  political 
family;  the  deep  and  vital  interests  which  bind  them  so  closely  to- 
gether should  lead,  in  the  absence  of  proof  to  the  contrary,  to  a 
presumption  of  a  greater  degree  of  comity  towards  one  another  than 
is  presumed  to  exist  between  foreign  nations.  When  the  interest  or 
policy  of  any  state  requires  it  to  restrict  the  rule,  it  has  but  to  declare 
its  will,  and  the  legal  presumption  is  at  once  at  an  end,  but,  until 
this  is  done,  the  courts  will  indulge  in  the  presumption  that  the  states 
have  adopted  towards  each  other  the  laws  of  the  comity  of  nations  in 
their  fullest  extent.98  And  this  rule  of  comity  also  obtains  in  the  Dis- 
trict of  Columbia  M  and  in  the  territories.95  Accordingly,  in  the  ab- 
sence of  an  express  statutory  prohibition,  the  right  of  a  corporation 
created  by  one  state  to  do  business  in  another  is  determined  by  the 
law  of  comity  between  states.96 


9*  See  Bank  of  Augusta  v.  Earle,  13 
Pet.  (U.  S.)  519,  10  L.  Ed,  274. 

99  Bank  of  Augusta  v.  Earle,  13  Pet. 
(U.  S.)  519, 10  L.  Ed.  274.  See  (  5736, 
infra, 

''The  commercial  relations  between 
corporations  and  citizens  of  the  dif- 
ferent states  are  constantly  increas- 
ing in  extent.  They  are  not  only 
more  and  more  extended,  but  more 
and  lAore  intimate  and  interdependent. 
The  transactions  of  a  corporation  of 
a  foreign  state  doing  business  in  this 
state  are  dependent  upon  our  statute 
law  and  generally  in  the  absence  of  a 
statutory  rule  upon  the  rule  of  comity. 
Hie  reasons  for  extending  the  rule  of 
comity  between  the  states  are  con- 
stantly increasing.  It  should,  when 
practicable,  be  extended,  and  not  cur- 
tailed." Chase,  J.,  in  Martyne  v. 
American  Union  Fire  Ins.  Co.  of 
Philadelphia,  216  N.  Y.  183,  110  N. 
E.  602. 

See  also  Vanderpoel  v.  Gorman,  140 
N.  Y.  563,  24  L.  B.  A.  548,  37  Am.  St. 
Bep.  601,  35  N.  E.  932. 

MIglehart  v.  Iglehart,  26  App.  Cas. 
(D.  C.)  209,  decree  aff'd  204  U.  S. 
478,  51  L.  Ed.  575;  Manning  v.  Chesa- 
peake &  P.  Tel.  Co.,  18  App.  Cas.  (D. 


C.)   191,  rev'd  on  other  grounds  186 
U.  S.  238,  46  L.  Ed.  1144. 

The  doctrine  of  comity  prevails  in 
the  District  of  Columbia  in  respect 
to  corporations  created  by  or  under 
the  laws  of  the  several  states,  as  well 
as  corporations  created  by  foreign 
governments.  Weymouth  v.  Washing- 
ton, G.  &  A.  B.  Co.,  1  MacArthur  (D. 
C.)  19. 

9*  Empire  Milling  &  Mining  Co.  v. 
Tombstone  Milling  &  Mining  Co.,  100 
Fed.  910. 

96  muted  States.  Waters-Pierce  Oil 
Co.  v.  Texas,  177  U.  S.  28,  44  L.  Ed. 
657,  aff'g  19  Tex.  Civ.  App.  1,  44  8. 
W.  936;  Pembina  Consol.  Mining  6 
Milling  Co.  v.  Pennsylvania,  125  U. 
S.  181,  31  L.  Ed.  650;  American  &  For- 
eign Christian  Union  v.  Yount,  101  U. 
S.  356,  25  L.  Ed.  888;  Cowell  v.  Colo- 
rado Springs  Co.,  100  U.  S.  55,  25  L. 
Ed.  547;  Bank  of  Augusta  v.  Earle, 
13  Pet.  519,  10  L.  Ed.  274;  Manning- 
ton  v.  Hocking  Valley  By.  Co.,  183 
Fed.  133;  Evansville  &  H.  Traction 
Co.  v.  Henderson  Bridge  Co.,  132  Fed. 
402;  Diamond  Glue  Co.  v.  United 
States  Glue  Co.,  103  Fed.  838;  Empire 
Milling  &  Mining  Co.  v.  Tombstone 
Milling  k  Mining  Co.,  100  Fed.  91U. 
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§  5786.  Application  of  the  doctrine  of  comity  to  corporations.    In 

England,  no  doubt  appears  to  have  been  entertained  since  1729  of 


Alabama.  Central  Railroad  &  Bank- 
ing Go.  v.  Carr,  76  Ala.  388,  52  Am. 
Rep.  339;  Hitchcock's  Heirs  v.  United 
States  Bank,  7  Ala.  386. 

Delaware.  Model  Heating  Co.  v. 
Magarity,  1  Boyce  240,  75  Atl.  614. 

Illinois.  Alpena  Portland  Cement 
Co.  v.  Jenkins,  244  111.  354,  91  N.  E. 
480;  Harding  v.  American  Glucose  Co., 
182  111.  551,  64  L.  R.  A.  738,  74  Am. 
St.  Rep.  189,  55  N.  E.  577,  writ  of 
error  dismissed  187  U.  S.  651,  47  L. 
Ed.  349;  Bradbury  v.  Waukegan  & 
W.  Mining  &  Smelting  Co.,  113  111. 
App.  600. 

Indiana.  Security  Savings  &  Loan 
Ass'n  v.  Elbert,  153  Ind.  198,  54  N. 
E.  753;  Farmers'  &  Merchants'  Ins. 
Co.  v.  Harrah,  47  Ind.  236;  Wright  v. 
Bundy,  11  Ind.  398. 

Iowa.  Tootle  v.  Singer,  118  Iowa 
533,  88  N.  W.  446. 

Kansas.  State  v.  Topeka  Water 
Co.,  61  Kan.  547,  60  Pac.  337;  State  v. 
Phipps,  50  Kan.  609,  34  Am.  St.  Rep. 
152,  la  L.  R.  A.  657,  31  Pac.  1097. 

Kentucky.  Southern  Building  & 
Loan  Ass'n  v.  Norman,  98  Ky.  294, 

31  L.  R.  A.  41,  56  Am.  St.  Rep.  367, 

32  S.  W.  952;  Com.  v.  Milton,  12  B. 
Mon.  212,  54  Am.  Dec.  522;  Atterberry 
v.  Knox,  4  B.  Mon.  90;  Lathrop  v. 
Commercial  Bank,  8  Dana  114,  33  Am. 
Dec.  481. 

Louisiana.  State  v.  Hammond  Pack- 
ing Co.,  110  La.  180,  98  Am.  St.  Rep. 
459,  34  So.  368;  State  v.  New  Or- 
leans Warehouse  Co.,  109  La.  64,  33 
So.  81;  State  v.  North  American  Land 
ft  Timber  Co.,  106  La.  621,  87  Am.  St. 
Rep.  309,  31  So.  172;  Williamson's 
Syndics  v.  Smoot,  7  Mart.  (O.  S.)  31, 
12  Am.  Dec.  494. 

Maine.  Miller  v.  Ewer,  27  Me.  509, 
46  Am.  Dee.  619. 

Maryland.  Hannis  Distilling  Co.  v. 
Baltimore,  114  Md.  678,  80  Atl.  319; 


Mutual  Life  Ins.  Co.  v.  Mullen,  107 
Md.  457,  69  Atl.  385;  Lycoming  Fire 
Ins.  Co.  v.  Langley,  62  Md.  196. 

Massachusetts.  Enterprise  Brewing 
Co.  v.  Grime,  173  Mass.  252,  53  N.  E. 
855;  Hutchins  v.  New  England  Coal 
Min.  Co.,  4  Allen  580;  Kennebec  Co. 
v.  Augusta  Insurance  &  Banking  Co., 
6  Gray  204. 

Michigan.  New  York  Mortg.  Co. 
v.  Secretary  of  State,  150  Mich.  197, 
114  N.  W.  82;  Diamond  Match  Co.  v. 
Powers,  51  Mich.  145,  16  N.  W.  314; 
Thompson  v.  Waters,  25  Mich.  214,  12 
Am.  Rep.  243. 

Minnesota.  State  v.  Fidelity  & 
Casualty  Ins.  Co.,  39  Minn.  538,  41 
N.  W.  108. 

Mississippi.  Williams  v.  Creswell, 
51  Miss.  817;  New  Orleans,  J.  &  G.  N. 
R.  Co.  v.  Wallace,  50  Miss.  244. 

Missouri  State  v.  Roach,  267  Mo. 
300, 184  S.  W.  969;  Ferguson  v.  Soden, 
111  Mo.  208,  33  Am.  St.  Rep.  512,  19 
S.  W.  727;  Connecticut  Mut.  Life  Ins. 
Co.  v.  Albert,  39  Mo.  181;  Blair  v. 
Perpetual  Ins.  Co.,  10  Mo.  559,  47 
Am.  Dec.  129. 

Montana.  Garfield  Mining  &  Mill- 
ing Co.  v.  Hammer,  6  Mont.  53,  8  Pac. 
153;  King  v.  National  Mining  &  Ex- 
ploring Co.,  4  Mont.  1,  1  Pac.  727. 

Nebraska.  People's  Building,  Loan 
&  Saving  Ass'n  v.  Gilmore,  1  Neb. 
(Unoff.)  181,  90  N.  W.  108. 

Nevada,  State  v.  McCullough,  3 
Nev.  202. 

New  Hampshire.  United  States 
Fidelity  &  Guaranty  Co.  v.  Linehan, 
73  N.  H.  41,  58  Atl.  956. 

New  York.  Stone  v.  Penn  Yan,  K. 
P.  &  B.  Ry.,  197  N.  Y.  279,  134  Am. 
St.  Rep.  879,  90  N.  E.  843;  Lancaster 
v.  Amsterdam  Improvement  Co.,  140 
N.  Y.  576,  24  L.  R.  A.  322,  35  N.  E. 
964,  rev'g  72  Hun  18,  25  N.  Y.  Supp. 
309;  Merrick  v.  Yan  Santvoord,  34  N. 
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the  right  of  a  foreign  corporation  to  sue  in  its  courts,07  and  though 
corporations  created  in  the  United  States  had  been  in  the  open  prac- 
tice for  a  number  of  years  past  of  making  in  England  contracts  of 
various  kinds  and  to  very  large  amounts,  not  a  doubt  had  been  sug- 
gested there  of  the  validity  of  such  contracts  by  any  court  or  jurist.* 

Telephone  ft  Telegraph  Co.,  114  Tenn. 
194,  86  8.  W.  390,  399;  Talmadge  v. 
North  American  Coal  ft  Transporta- 
tion Co.,  3  Head  337;  Lane  v.  Bank  of 
West  Tennessee,  9  Heisfc.  419;  Ohio 
Life  Insurance  &  Trust  Co.  v.  Mer- 
chants' Insurance  ft  Trust  Co.,  11 
Humph.  1,  53  Am.  Dee.  742. 

Texas.  Gaar,  Scott  ft  Co.  v.  Shan- 
non, 52  Tex.  Civ.  App.  634,  115  fi.  W. 
361;  Chapman  v.  Hallwood  Cash  Reg- 
ister Co.,  32  Tex.  Civ.  App.  76,  73  8. 
W.  969;  Lytle  v.  Custead,  4  Tex.  Civ. 
App.  490,  23  8.  W.  451;  Empire  Mills 
v.  Alls  ton  Grocery  Co.,  4  Willson,  Civ. 
Cas.  Ct.  App.  §  221,  12  L.  B.  A.  366, 
15  8.  W.  505,  aff'g  15  S.  W.  200. 

Utah.  A.  Booth  ft  Co.  v.  Weigand, 
28  Utah  372,  79  Pac.  570,  opinion  an- 
nulled 30  Utah  135,  10  L.  B.  A*  (N.  S.) 
693,  83  Pac.  734. 

Vermont.  International  Text-Book 
Co.  v.  Lynch,  81  Vt.  101,  69  AtL  541. 

Virginia.  Rees  v.  Conococheague 
Bank,  5  Band.  326,  16  Am.  Dec.  755; 
Bank  of  Marietta  v.  Pindall,  2  Band. 
465. 

Washington.  State  v.  Nichols,  51 
Wash.  619,  99  Pac.  876. 

West  Virginia.  Floyd  v.  National 
Loan  &  Investment  Co.,  49  W.  Va. 
327,  54  L.  B.  A.  536,  87  Am.  St.  Bep. 
805,  38  8.  £.  653. 

Wisconsin.  State  v.  Leuch,  156 
Wis.  121, 144  N.  W.  290;  Chicago  Title 
ft  Trust  Co.  v.  Bashford,  120  Wis.  281, 
97  N.  W.  940;  Connecticut  Mut.  Life 
Ins.  Co.  v.  Cross,  18  Wis.  109. 

OTHenriques  v.  Dutch  West  India 
Co.,  2  Ld.  Baym.  1532;  Dutch  West 
India  Co.  v.  Van  Moses,  1  Stra.  612. 
See  Bank  of  Marietta  v.  Pindall,  2 
Band.  (Va.)  465. 

M  Bank  of  Augusta  v.  Earle,  13  Pet. 


Y.  208;  Bard  v.  Poole,  12  N.  Y.  495; 
Mumford  v.  American  Life  Insurance 
ft  Trust  Co.,  4  N.  Y.  463;  Stoney  v. 
American  Life  Ins.  Co.,  11  Paige  635. 

North  Carolina.  Blackwell's  Dur- 
ham Tobacco  Co.  v.  American  Tobacco 
Co.,  145  N.  C.  367,  59  8.  E.  123;  Lacy 
v.  Armour  Packing  Co.,  134  N.  C.  567, 
47  8.  E.  53. 

Ohio.  State  v.  -flStna  Life  Ins.  Co., 
69  Ohio  St.  317,  69  N.  E.  608;  State  v. 
Western  Union  Mut.  Life  Ins.  Co., 
47  Ohio  St.  167,  8  L.  B.  A.  129,  24  N. 
E.  392;  Western  U.  Tel.  Co.  v.  Mayer, 
28  Ohio  St.  521;  Newburg  Petroleum 
Co.  v.  Weare,  27  Ohio  St.  343;  Myers 
v.  Manhattan  Bank,  20  Ohio  283. 

Oklahoma.  Cooper  v.  Ft.  Smith  ft 
W.  B.  Co.,  23  Okla.  139,  99  Pac.  785; 
Myatt  v.  Ponca  City  Land  ft  Improve- 
ment Co.,  14  Okla.  189,  68  L.  B.  A. 
810,  78  Pac.  185. 

Oregon.  Cunningham  v.  Klamath 
Lake  B.  Co.,  54  Ore.  13,  101  Pac.  213, 
1099. 

Pennsylvania.  Van  Steuben  v. 
Central  B.  Co.,  178  Pa.  St.  367,  34 
L.  B.  A.  577,  35  Atl.  992;  New  York 
ft  E.  B.  Co.  v.  Young,  33  Pa.  St.  175; 
Bank  of  Kentucky  v.  Schuylkill  Bank, 
1  Pars.  Eq.  Cas.  180. 

Rhode  Island.  Biddell  v.  Rochester 
German  Ins.  Co.  of  New  York,  35  B.  I. 
45,  85  Atl.  273;  Oakdale  Mfg.  Co.  v. 
Garst,  18  B.  I.  484,  23  L.  B.  A.  639, 
49  Am.  St.  Bep.  784,  28  Atl.  973. 

South  Carolina.  McSwain  v.  Adams 
Grain  ft  Provision  Co.,  93  8.  C.  103, 
Ann.  Cas.  1914  D  981,  76  8.  E.  117. 

South  Dakota.  Queen  City  Fire  Ins. 
Co.  v.  Basford,  27  8.  D.  164,  130  N. 
W.  44;  Wright  v.  Lee,  2  8.  D.  596,  51 
N.  W.  706. 

Tennessee.    State    v.    Cumberland 
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In  this  country,  however,  in  some  of  the  cases  it  was  contended  that  it 
was  contrary  to  public  policy  for  one  state  to  recognize  a  corporation 
created  by  the  laws  of  another  state  and  to  allow  it  to  maintain  actions 
in  its  courts,"  and  it  was  not  until  the  decision  of  the  Supreme  Court 
of  the  United  States  in  the  leading  case  of  Bank  of  Augusta  v.  Earle,1 
decided  in  1839,  that  it  was  definitely  decided  that  the  doctrine  of 
comity  between  nations  extended  also  to  the  states.  Chief  Justice 
Taney  said:  "Every  power,  however,  of  the  description  of  which  we 
are  speaking,  which  a  corporation  exercises  in  another  state,  depends 
for  its  validity  upon  the  laws  of  the  sovereignty  in  which  it  is  exer- 
cised ;  and  a  corporation  can  make  no  valid  contract  without  their 
sanction,  express  or  implied.  And  this  brings  us  to  the  question  which 
has  been  so  elaborately  discussed :  whether,  by  the  comity  of  nations 
and  between  these  states,  the  corporations  of  one  state  are  permitted 
to  make  contracts  in  another.  It  is  needless  to  enumerate  here  the 
instances  in  which,  by  the  general  practice  of  civilized  countries,  the 
laws  of  the  one  will,  by  the  comity  of  nations,  be  recognized  and  exe- 
cuted in  another,  where  the  rights  of  individuals  are  concerned.  The 
cases  of  contracts  made  in  a  foreign  country  are  familiar  examples, 
and  courts  of  justice  have  always  expounded  and  executed  them,  ac- 
cording to  the  laws  of  the  place  in  which  they  were  made ;  provided 
that  law  was  not  repugnant  to  the  laws  of  their  own  country.  *  *  * 
It  is  truly  said  *  *  *  'In  the  silence  of  any  positive  rule,  affirm- 
ing, or  denying,  or  restraining  the  operation  of  foreign  laws,  courts 
of  justice  presume  the  tacit  adoption  of  them  by  their  own  govern- 
ment, unless  they  are  repugnant  to  its  policy,  or  prejudicial  to  its 
interests.  It  is  not  the  comity  of  the  courts,  but  the  comity  of  the 
nation  which  is  administered,  and  ascertained  in  the  same  way,  and 
guided  by  the  same  reasoning  by  which  all  other  principles  of  munici- 
pal law  are  ascertained  and  guided.'2  Adopting,  as  we  do,  the  prin- 
ciple here  stated,  we  proceed  to  inquire  whether,  by  the  comity  of 
nations,  foreign  corporations  are  permitted  to  make  contracts  within 
their  jurisdiction;  and  we  can  perceive  no  sufficient  reason  for  ex- 
cluding them,  when  they  are  not  contrary  to  the  known  policy  of  the 
state,  or  injurious  to  its  interests.  It  is  nothing  more  than  the  admis- 
sion of  the  existence  of  an  artificial  person  created  by  the  law  of 
another  state,  and  clothed  with  the  power  of  making  certain  contracts. 

(U.  8.)  519,  529,  10  L.  Ed.  274.  Tobacco  Co.  v.  American  Tobacco  Co., 

••See  Bank  of  Augusta  v.  Earle,  13  145  N.  C.  367,  59  S.  E.  123. 

Pet.  (TJ.  8.)  519,  10  L.  Ed.  274;  Man-  1 13  Pet.  (U.  S.)  519,  10  L.  Ed.  274. 

nington  v.  Hocking  Valley  By.  Co.,  *  Story,  Conf.  Laws,  §37. 
183    Fed.    133;   Blackwell's    Durham 
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It  is  but  the  usual  comity  of  recognizing  the  law  of  another   state. 
*    *    *    It  has,  however,  been  supposed  that  the  rules  of  comity  be- 
tween foreign  nations  do  not  apply  to  the  states  of  this  Union  ;  that 
they  extend  to  one  another  no  other  rights  than  those  which  are  given 
by  the  Constitution  of  the  United  States ;  and  that  the  courts  of  the 
general  government  are  not  at  liberty  to  presume,  in  the  absence  of  all 
legislation  on  the  subject,  that  a  state  has  adopted  the  comity  of  na- 
tions towards  the  other  states,  as  a  part  of  its  jurisprudence ;  or  that 
it  acknowledges  any  rights  but  those  which  are  secured  by  the  Con- 
stitution of  the  United  States.    The  court  think  otherwise.    *    •    • 
We  think  it  is  well  settled  that  by  the  law  of  comity  among  nations, 
a  corporation  created  by  one  sovereignty  is  permitted  to  make  con- 
tracts in  another,  and  to  sue  in  its  courts ;  and  that  the  same  law  of 
comity  prevails  among  the  several  sovereignties  of  this  Union.,,, 

It  is  now  thoroughly  well  settled  by  the  overwhelming  weight  of 
authority  that  by  the  law  of  comity  among  nations,  which  prevails 
also  as  between  the  states,  a  corporation  created  by  the  laws  of  one 
state  or  country  is  permitted  to  do  business  and  make  contracts  in 
another  state  or  country,  and  to  sue  in  its  courts,  unless  there  is  some 
express  statutory  prohibition,  or  unless  the  recognition  of  the  corpora- 
tion by  such  other  state  or  country  is  contrary  to  its  public  policy,  as 
established  by  the  general  course  of  its  legislation  or  the  adjudications 
of  its  courts.  This  law  of  comity  is  not  a  vague  idea  only,  which 
the  courts  may  regard  or  disregard  as  they  may  see  fit,  but  is  obliga- 
tory upon  the  courts.  They  are  as  much  bound  to  give  it  effect  as 
they  are  to  give  effect  to  any  other  rule  of  the  common  law.4   In  ac- 


V 


>  Bank  of  Augusta  v.  Earle,  13  Pet. 
(U.  8.)  519,  589,  10  L.  Ed.  274. 

In  Bank  of  Marietta  v.  Pindall,  2 
Rand.  (Va.)  465,  decided  in  1824,  the 
right  of  a  foreign  corporation  to  main- 
tain an  action  against  its  debtor  in 
the  courts  of  Virginia  was  upheld. 

4  United  States.  Dayton  Coal  & 
Iron  Co.  v.  Barton,  183  TJ.  8.  23,  46 
L.  Ed.  61,  aff'g  103  Tenn.  604,  53  S. 
W.  970;  American  &  Foreign  Chris- 
tian Union  v.  Yount,  101  U.  8.  356, 
25  L.  Ed.  888;  Cowell  v.  Colorado 
Springs  Co.,  100  TJ.  8.  55,  25  L.  Ed. 
547;  Tombigbee  By.  Co.  v.  Kneeland, 
4  How.  16,  11  L.  Ed.  855;  Bunyan  v. 
Coster,  14  Pet.  122,  10  L.  Ed.  382; 
Bank  of  Augusta  v.  Earle,  13  Pet.  519, 


10  L.  Ed.  274;  Baldwin  Tool  Works  v. 
Blue,  240  Fed.  202;  King  Tonopah 
Min.  Co.  v.  Lynch,  232  Fed.  485;  Man- 
nington  v.  Hocking  Valley  By.  Co., 
183  Fed.  133;  In  re  Standard  Oak 
Veneer  Co.,  173  Fed.  103;  Cyclone 
Min.  Co.  v.  Baker  Light  &  Power  Co., 
165  Fed.  996;  Blodgett  v.  Lanyon 
Zinc  Co.,  120  Fed.  893;  American 
Waterworks  Co.  of  Illinois  v.  Farm- 
ers' Loan  &  Trust  Co.,  73  Fed.  956; 
Clarke  v.  Central  Bailroad  &  Bank- 
ing Co.  of  Georgia,  50  Fed.  338,  15 
L.  B.  A.  683;  Oregonian  By.  Co.  v. 
Oregon  By.  &  Nav.  Co.,  23  Fed.  232; 
Taylor  v.  Holmes,  14  Fed.  498;  Farm- 
ers' Loan  &  Trust  Co.  v.  McKinney, 
6   McLean   1,   Fed.    Cas.   No.   4,667; 
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cordance  with  this  doctrine,  a  corporation  may  go  into  another  state. 


Knott  v.  Southern  Life  Ins.  Co.,  2 
Woods  479,  Fed.  Cas.  No.  7,894. 

Alabama,  Falls  v.  United  States 
Savings,  Loan  &  Building  Co.,  97  Ala. 
417,  24  L.  R.  A.  174,  38  Am.  St.  Rep. 
194,  13  So.  25;  Central  Railroad  & 
Banking  Co.  v.  Carr,  76  Ala.  388,  52 
Am.  Rep.  339;  Hitchcock's  Heirs  v. 
United  States  Bank  of  Pennsylvania, 
7  Ala.  386. 

California,  H.  K.  Mulford  Co.  v. 
Curry,  163  Cal.  276,  125  Pac.  236; 
American  De  Forest  Wireless  Tel.  Co. 
v.  Superior  Court  of  City  &  County  of 
San  Francisco,  153  Cal.  533,  17  L.  R. 
A.  1117, 126  Am.  St.  Rep.  125,  96  Pac. 
15;  O'Brien  v.  Big  Casino  Gold  Min. 
Co.,  9  Cal.  App.  283,  99  Pac.  209. 

Colorado.  Utley  v.  Clark-Gardner 
Min.  Co.,  4  Colo.  369. 

Delaware.  Model  Heating  Co.  v. 
Magarity,  1  Boyce  240,  75  Atl.  614; 
Baltimore  &  O.  Tel.  Co.  v.  Delaware  & 
A.  Telegraph  &  Telephone  Co.,  7 
Houst.  269,  31  Atl.  714;  Fidelity  In- 
surance, Trust  &  Safe-Deposit  Co.  v. 
Niven,  5  Houst.  416,  1  Am.  St.  Rep. 
150. 

District  of  Columbia.  Iglehart  v. 
Iglehart,  26  App.  Cas.  209,  decree  aff'd 
204  U.  S.  478,  51  L.  Ed.  575;  Manning 
v.  Chesapeake  &  P.  Tel.  Co.,  18  App. 
Cas.  191,  rev'd  186  U.  S.  238,  46  L. 
Ed.  1144;  Weymouth  v.  Washington, 
G.  &  A.  R.  Co.,  1  McArth.  19. 

Florida.  Ulmer  v.  First  Nat.  Bank, 
61  Fla.  460,  55  So.  405;  Equitable 
Building  &  Loan  Ass'n  v.  King,  48 
Fla.  252,  37  So.  181;  Duke  v.  Taylor, 
37  Fla.  64,  31  L.  R.  A.  484,  53  Am.  St. 
Rep.  232,  19  So.  172. 

Georgia*  Wood  Hydraulic  Hose 
Min.  Co.  v.  King,  45  Ga.  34. 

Idaho.  Webster  v.  Oregon  Short 
Line  R.  Co.,  6  Idaho  312,  55  Pac.  661. 

Illinois.  Joseph  T.  Ryerson  &  Son 
v.  Shaw,  277  Dl.  524,  115  N.  E.  650; 
Lehigh  Portland  Cement  Co.  v.  Mc- 


Lean, 245  HL  326,  137  Am.  St.  Rep. 
322,  92  N.  E.  248;  Alpena  Portland 
■Cement  Co.  v.  Jenkins  &  Reynolds 
Co.,  244  111.  354,  91  N.  E.  480;  Dunbar 
v.  American  Telephone  &  Telegraph 
Co.,  238  Dl.  456,  87  N.  E.  521;  Hard- 
ing v.  American  Glucose  Co.,  182  111. 
551,  64  L.  R.  A.  738,  74  Am.  St.  Rep. 
189,  55  N.  E.  577,  writ  of  error  dis- 
missed 187  U.  S.  651,  47  L.  Ed.  349; 
Freie  v.  No.  4  Fidelity  Bldg.  &  Sav. 
Union,  166  Dl.  128,  57  Am.  St.  Rep. 
123,  46  N.  E.  784;  Pope  v.  Hanke,  155 
Dl.  617,  28  L.  R.  A.  568,  40  N.  E.  839; 
Hazelton  Boiler  Co.  v.  Hazelton  Tri- 
pod Boiler  Co.,  142  111.  494,  30  N.  E. 
339;  Santa  Clara  Female  Academy  v. 
Sullivan,  116  111.  375,  56  Am.  Rep. 
776,  6  N.  E.  183;  Reichwald  v.  Com- 
mercial Hotel  Co.,  106  111.  439;  Ste- 
vens v.  Pratt,  101  Dl.  206;  Stark- 
weather v.  American  Bible  Society, 
72  111.  50,  22  Am.  Rep.  133;  Ducat  v. 
Chicago,  48  111.  172,  95  Am.  Dec.  529, 
aff'd  10  Wall.  (U.  S.)  410,  19  L.  Ed. 
972;  Bradbury  v.  Waukegan  &  W. 
Mining  &  Smelting  Co.,  113  111.  App. 
600;  Wheeler  v.  Mutual  Reserve  Fund 
Life  Ass'n,  102  Dl.  App.  48. 

Indiana.  MacMurray  v.  Sidwell, 
155  Ind.  560,  80  Am.  St.  Rep.  255,  58 
N.  E.  722;  Security  Savings  &  Loan 
Ass'n  v.  Elbert,  153  Ind.  198,  54  N. 
E.  753;  Main  Guarantee  Co.  of  Port- 
land v.  Cox,  146  Ind.  107,  44  N.  E. 
932,  42  N.  E.  915;  Elston  v.  Piggott, 
94  Ind.  14;  Farmers'  &  Merchants' 
Ins.  Co.  v.  Harrah,  47  Ind.  236;  Wright 
v.  Bundy,  11  Ind.  398. 

Iowa.  American  Fidelity  Co.  v. 
Bleakley,  157  Iowa  442,  138  N.  W. 
508;  Tootle  v.  Singer,  118  Iowa  533, 
88  N.  W.  446. 

Kansas.  State  v.  Topeka  Water 
Co.,  61  Kan.  547,  60  Pac.  337;  State 
v.  Phipps,  50  Kan.  609,  18  L.  R.  A. 
657,  34  Am.  St.  Rep.  152,  31  Pac  1097; 
Kansas   City   Bridge    $    Iron   Co.   v. 
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if  not  prohibited  by  the  latter 's  constitution  or  statutes,  and  make 


Commissioners  of  Wyandotte  County, 
35  Kan.  557,  11  Pac.  360;  Land  Grant 
Railway  ft  Trust  Go.  v.  Coffee,  6  Kan. 
245. 

Kentucky.  Bondurant  v.  Dahnke- 
Walker  Milling  Co.,  175  Ky.  774,  195 
8.  W.  139;  Greene  v.  Kentenia  Cor- 
poration, 175  Ky.  661,  194  S.  W.  820; 
Southern  Building  &  Loan  Ass'n  v. 
Norman,  98  Ky.  294,  31  L.  R.  A.  41, 
56  Am.  St.  Rep.  367,  32  S.  W.  952; 
Com.  v.  Milton,  12  B.  Mon.  212,  54 
Am.  Dee.  522;  Atterberry  v.  Knox  ft 
McKee,  4  B.  Mon.  90;  Gill  v.  Ken- 
tucky ft  C.  Gold  ft  Silver  Min.  Co.,  7 
Bush  635;  Martin  v.  Mobile  ft  O.  R. 
Co.,  7  Bush  123;  Phoenix  Ins.  Co.  v. 
Com.,  5  Bush  68,  96  Am.  Dee.  331; 
Lathrop  v.  Commercial  Bank,  8  Dana 
114,  33  Am.  Dec.  481. 

Louisiana.  State  v.  •  Hammond 
Packing  Co.,  110  La.  180,  98  Am.  St. 
Rep.  459,  34  So.  368;  State  v.  New 
Orleans  Warehouse  Co.,  109  La.  64,  33 
So.  81 ;  State  v.  North  American  Land 
ft  Timber  Co.,  106  La.  621,  87  Am.  St. 
Rep.  309,  31  So.  172;  Life  Ass'n  of 
America  v.  Levy,  33  La.  Ann.  1203; 
Williamson's  Syndics  v.  Smoot,  7 
Mart.  (O.  S.)  31,  12  Am.  Dec.  494; 
Frazier  v.  Wilcox,  4  Rob.  517. 

Maine.  Miller  v.  Ewer,  27  Me.  509, 
46  Am.  Dec.  619. 

Maryland.  Hannis  Distilling  Co.  v. 
Baltimore,  114  Md.  678,  80  Atl.  319; 
Mutual  Life  Ins.  Co.  v.  Mullen,  107 
Md.  457,  69  Atl.  385;  Lycoming  Fire 
Ins.  Co.  v.  Langley,  62  Md.  196. 

Massachusetts.  Enterprise  Brewing 
Co.  v.  Grime,  173  Mass.  252,  53  N.  E. 
855;  Dolan  v.  Mutual  Reserve  Fund 
Life  Ass'n,  173  Mass.  197,  53  N.  E. 
398;  Attorney  General  v.  Bay  State 
Min.  Co.,  99  Mass.  148,  153,  96  Am. 
Dec.  717;  Hutching  v.  New  England 
Coal  Min.  Co.,  4  Allen  580;  Kennebec 
Co.  v.  Augusta  Insurance  ft  Banking 
Co.,  6  Gray  204. 


Michigan.  Young  v.  Moore,  162 
Mich.  60,  127  N.  W.  29;  New  York 
Mortg.  Co.  v.  Secretary  of  State,  150 
Mich.  197,  114  N.  W.  82;  Seamans  v. 
Temple  Co.,  105  Mich.  400,  28  L.  R. 
A.  430,  55  Am.  St.  Rep.  457,  63  N.  W. 
408;  Hartford  Fire  Ins.  Co.  v.  Ray- 
mond, 70  Mich.  485,  38  N.  W.  474; 
Diamond  Match  Co.  v.  Powers,  51 
Mich.  145,  16  N.  W.  314;  People  v. 
Howard,  50  Mich.  239,  15  N.  W.  101; 
Thompson  v.  Waters,  25  Mich.  214,  12 
Am.  Rep.  243;  Orr  v.  Lacey,  2  Doug). 
230. 

Minnesota.  State  v.  Fidelity  & 
Casualty  Ins.  Co.,  39  Minn.  538,  41 
N.  W.  108. 

Mississippi  State  v.  Scottish  Amer- 
ican Mortg.  Co.,  Ill  Miss.  98,  71  So. 
291;  Taylor  v.  Alliance  Trust  Co.,  71 
Mi&s.  694,  15  So.  121;  Williams  v. 
Creswell,  51  Miss.  817;  New  Orleans, 
J.  ft  G.  N.  R.  Co.  v.  Wallace,  50  Miss. 
244. 

Missouri  Lukens  v.  International 
Life  Ins.  Co.,  269  Mo.  574,  191  8.  W. 
418;  State  v.  Roach,  267  Mo.  300,  184 
S.  W.  969;  State  v.  Cook,  171  Mo. 
348,  71  S.  W.  829;  Daggs  v.  Orient  Ins. 
Co.,  136  Mo.  382,  35  L.  R.  A.  227,  58 
Am.  St.  Rep.  638,  38  S.  W.  85;  Fergu- 
son v.  Soden,  111  Mo.  208,  33  Am.  St. 
Rep.  512,  19  S.  W.  727;  Connecticut 
Mut.  Life  Ins.  Co.  v.  Albert,  39  Mo. 
181;  Blair  v.  Perpetual  Ins.  Co.,  10 
Mo.  559,  47  Am.  Dec.  129;  Toomey  v. 
Supreme  Lodge  K.  of  P.,  74  Mo.  App. 
507. 

Montana.  State  v.  Alderson,  49 
Mont.  387,  142  Pac.  210;  Garfield  Min- 
ing ft  Milling  Co.  v.  Hammer,  6  Mont. 
53,  8  Pac.  153;  King  v.  National  Min- 
ing ft  Exploring  Co.,  4  Mont.  1,.  1  Pac. 
727. 

Nebraska,  State  v.  Fleming,  70 
Neb.  523,  97  N.  W.  1063;  Anselme  v. 
American  Savings  ft  Loan  Ass'n,  66 
Neb.    520,   92. N.   W.    745;   State  v. 


9378 


Ch.65] 


Foreign  Corporations 


[§5736 


any  contract  or  acquire  any  property  which  is  within  the  power*  con- 


Btandard  Oil  Co.,  61  Neb.  28,  87  Am. 
St.  Rep.  449,  84  N.  W.  413;  People's 
Building,  Loan  &  Saving  Ass'n  v. 
Gilmore,  1  Neb.  (Unoff.)  181,  90  N. 
W.  108. 

Nevada.  State  v.  McCullough,  3 
Nev.  202. 

New  Hampshire.  United  States 
Fidelity  &  Guaranty  Co.  v.  Linehan, 
73  N.  H.  41,  58  Atl.  956;  Fisher  v. 
Lord,  63  N.  H.  514,  3  Atl.  927;  Hill  v. 
Spear,  50  N.  H.  253,  9  Am.  Rep.  205. 

New  Jersey.  Coler  v.  Tacoma  Rail- 
way. &  Power  Co.,  65  N.  J.  Eq.  347, 
103  Am.  St.  Rep.  786,  54  Atl.  413, 
rev'g  64  N.  J.  Eq.  117,  53  Atl.  680; 
Moulin  v.  Trenton  Mut.  Life  &  Fire 
Ins.  Co.,  25  N.  J.  L.  57;  Hill  v.  Beach, 
12  N.  J.  Eq.  31. 

New  York.  People  v.  Brotherhood 
of  Painters,  Decorators  &  Paperhang- 
ers  of  America,  218  N.  Y.  115,  112  N. 
E.  752,  rev'g  169  App.  Div.  595,  155 
N.  Y.  Supp.  438;  Stone  v.  Penn  Yan, 
K.  P.  &  B.  By.,  197  N.  Y.  279,  134 
Am.  St.  Rep.  879,  90  N.  E.  843;  Penn 
Collieries  Co.  v.  McKeever,  183  N.  Y. 
98,  2  L.  R.  A.  (N.  S.)  127,  75  N.  E. 
935;  People  v.  Granite  State  Provi- 
dent Ass'n,  161  N.  Y.  492,  55  N.  E. 
1053,  aff  'g  41  App.  Div.  257,  58  N.  Y. 
Supp.  510;  Lancaster  v.  Amsterdam 
Improvement  Co.,  140  N.  Y.  576,  24 
L.  R.  A.  322,  35  N.  E.  964,  rev'g  72 
Hun  18,  25  N.  Y.  Supp.  309;  Demarest 
v.  Flack,  128  N.  Y.  205,  13  L.  R.  A. 
854,  28  N.  E.  645,  aff'g  16  Daly  337; 
People  v.  Fire  Ass'n  of  Philadelphia, 
92  N.  Y.  311,  44  Am.  Rep.  380,  rev'g 
29  Hun  205;  Martine  v.  International 
Life  Ins.  Society  of  London,  53  N.  Y. 
339,  13  Am.  Rep.  529;  Merrick  v.  Van 
Santvoord,  34  N.  Y.  208;  Bard  v. 
Poole,  12  N.  Y.  495;  Mumford  v. 
American  Life  Insurance  &  Trust  Co., 
4  N.  Y.  463;  In  re  Willmer's  Estate, 
153  App.  Div.  804,  138  N.  Y.  Supp. 
649,  aff'g  75  Misc.  62,  134  N.  Y.  Supp. 


686;  Alward  v.  Holmes,  10  Abb.  N. 
Cas.  96;  O'Brien  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  53  Barb.  568;  Merrick  v. 
Brainard,  38  Barb.  574,  modified  34#N. 
Y.  208;  Milnor  v.  New  York  &  N.*H. 
R.  Co.,  4  Daly  355,  aff'd  53  N.  Y. 
363;  Stoney  v.  American  Life  Ins.  Co., 
11  Paige  635. 

North  Carolina.  Pittsburgh  Life  & 
Trust  Co.  v.  Young,  172  N.  C.  470,  90 
S.  E.  568;  State  v.  Agey,  171  N.  C. 
831,  88  S.  E.  726;  Blackwell's.  Durham 
Tobacco  Co.  v.  American  Tobacco  Co., 
145  N.  C.  367,  59  S.  E.  123;  Lacy  v. 
Armour  Packing  Co.,  134  N.  C.  567, 
47  S.  E.  53;  Meroney  v.  Atlanta  Build- 
ing &  Loan  Ass'n,  116  N.  C.  882,  47 
Am.  St.  Rep.  841,  21  S.  E.  924;  Ex- 
change Bank  of  Columbia  v.  Tiddy,  67 
N.  C.  169. 

Ohio.  State  v.  <d2tna  Life  Ins.  Co., 
69  Ohio  St.  317,  69  N.  E.  608;  State  v. 
Western  Union  Mut.  Life  Ins.  Co.,, 47 
Ohio  St.  167,  8  L.  R.  A.  129,  24  N.  E. 
392;  Second  Nat.  Bank  v.  Hall,  35 
Ohio  St.  158;  Western  U.  Tel.  Co.  v. 
Mayer,  28  Ohio  St.  521;  Newburg 
Petroleum  Co.  v.  Weare,  27  Ohio  St. 
343;  Hanna  v.  International  Petro- 
leum  Co.,  23  Ohio  St.  622;  State  v. 
Sherman,  22  Ohio  St.  411;  Myers  v. 
Manhattan  Bank,  20  Ohio  St.  283; 
Bank  of  Ashland  v.  Jones,  16  Ohio  St. 
145;  Curtis  v.  Hutchinson,  1  Ohio  Dec. 
471. 

Oklahoma.  Midland  Savings  & 
Loan  Co.  v.  Deaton,  157.  Pac.  285; 
Cooper  v.  Ft.  Smith  &  W.  R.  Co.,  23 
Okla.  13P,  99  Pac.  785;  Myatt  v. 
Ponca  City  Land  &  Improvement  Co., 
14  Okla.  189,  68  L.  R.  A.  810,  78  Pac. 
185. 

Oregon.  Cunningham  v.  Klamath 
Lake  R.  Co.,  54  Ore.  13,  101  Pac.  213, 
1099. 

Pennsylvania.  American  Clay  Mfg. 
Co.  v.  American  Clay  Mfg.  Co.  of  New 
Jersey,  198  Pa.  St.  189,  47  Atl.  936; 
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ferred  by  its  charter,  and  which  a  similar  domestic  corporation  might 
make  or  acquire,  and  may,  to  the  same  extent  as  a  domestic  corpora- 


Van  Steuben  v.  Central  B.  Co.,  178  Pa. 
St.  367,  34  L.  R.  A.  577,  35  Atl.  992; 
Com.  v.  New  York,  L.  E.  &  W.  B.  Co., 
129  Pa.  St.  463,  15  Am.  St.  Bep.  724, 
18  Atl.  412;  Germania  Life  Ins.  Co.  v. 
Com.,  85  Pa.  St.  513;  New  York  &  E. 
B.  Co.  v.  Young,  33  Pa.  St.  175;  Land 
Title  k  Trust  Co.  v.  Fulmer,  24  Pa. 
Super.  Ct.  256;  Bank  of  Kentucky  v. 
Schuylkill  Bank,  1  Pars.  Eq.  Cas.  180. 

Bhode  Island.  Biddell  v.  Bochester 
German  Ins.  Co.  of  New  York,  35  B. 
I.  45,  85  Atl.  273;  Oakdale  Mfg.  Co. 
v.  Garst,  18  B.  I.  484,  23  L.  B.  A.  639, 
49  Am.  St.  Bep.  784,  28  Atl.  973; 
Pieree  v.  Crompton,  13  B.  I.  312. 

South  Carolina.  McSwain  v.  Adams 
Grain  &  Provision  Co.,  93  S.  C.  103, 
Ann.  Cas.  1914  D  981,  76  S.  E.  117; 
Kerchner  v.  Gettys,  18  S.  C.  521. 

South  Dakota.  Thomson  v.  Meri- 
dian Life  Ins.  Co.,  38  S.  D.  570,  162 
N.  W.  373;  Queen  City  Fire  Ins.  Co.  v. 
Basford,  27  S.  D.  164,  130  N.  W,  44; 
Wright  v.  Lee,  2  S.  D.  596,  51  N.  W. 
706. 

Tennessee.  State  v.  Cumberland 
Telephone  &  Telegraph  Co.,  114  Tenn. 
194,  86  S.  W.  390;  Dayton  Coal  &  Iron 
Co.  v.  Barton,  103  Tenn.  604,  53  6.  W. 
970,  aff'd  183  TJ.  S.  23,  46  L.  Ed.  61; 
State  v.  Phoenix  Ins.  Co.,  92  Tenn. 
420,  21  S.  W.  893;  Hadley  v.  Freed- 
man's  Savings  &  Trust  Co.,  2  Tenn. 
Ch.  122;  Talmadge  v.  North  American 
Coal  &  Transportation  Co.,  3  Head 
337;  Lane  v.  Bank  of  West  Tennessee, 
9  Heisk.  419;  Ohio  Life  Insurance  & 
Trust  Co.  v.  Merchants'  Insurance  & 
Trust  Co.,  11  Humph.  1,  53  Am.  Dec. 
742. 

Texas.  Building  &  Loan  Ass'n  v. 
Griff  en,  90  Tex.  480,  39  S.  W.  656; 
Fowler  v.  Bell,  90  Tex.  150,  39  L.  B. 
A.  254,  59  Am.  St.  Bep.  788,  37  S.  W. 
1058;  Gaar,  Scott  &  Co.  v.  Shannon, 
52  Tex.  Civ.  App.  634,  115  S.  W.  361; 


Chapman  v.  Hallwood  Cash  Register 
Co.,  32  Tex.  Civ.  App.  76,  73  S.  W. 
969;  Lytle  v.  Custead,  4  Tex.  Civ.  App. 
490,  23  S.  W.  451;  Empire  Mills  v. 
Alston  Grocery  Co.,  4  Willson,  Civ. 
€as.  Ct.  App.  §  221,  12  L.  B.  A.  366, 
15  S.  W.  200,  505. 

Utah.  A.  Booth  &  Co.  v.  Weigand, 
28  Utah  372,  79  Pac.  570,  opinion  an- 
nulled in  30  Utah  135,  10  L.  B.  A. 
(N.  8.)  693,  83  Pac.  734;  Hiskey  v. 
Pacific  States  Savings,  Loan  &  Build- 
ing Co.,  27  Utah  409,  76  Pac.  20. 

Vermont.  International  Text-Book 
Co.  v.  Lynch,  81  Vt.  101,  69  Atl.  541; 
Lycoming  Fire  Ins.  Co.  v.  Wright,  55 
Vt.  526. 

Virginia.  Connecticut  Mut.  Life 
Ins.  Co.  v.  Duerson,  28  Gratt.  630; 
Bees  v.  Conococheague  Bank,  5  Band. 
326,  16  Am.  Dec.  755;  Bank  of  Mari- 
etta v.  Pindall,  2  Band.  465. 

Washington.  State  v.  Nichols,  51 
Wash.  619,  99  Pac.  876. 

West  Virginia.  Floyd  v.  National 
Loan  &  Investment  Co.,  49  W.  Va.  327, 
54  L.  B.  A.  536,  87  Am.  St.  Bep.  805, 
38  S.  E.  653. 

Wisconsin.  State  v.  Leuch,  156  Wis. 
121,  144  N.  W.  290;  Chicago  Title  & 
Trust  Co.  v.  Bashford,  120  Wis.  281, 
97  N.  W.  940;  Connecticut  Mut.  Life 
Ins.  Co.  v.  Cross,  18  Wis.  109. 

"In  harmony  with  the  general  law 
of  comity,  obtaining  among  the  states 
comprising  the  Union,  the  presump- 
tion should  be  indulged  that  the  cor- 
poration of  a  state  not  forbidden  by 
the  law  of  its  being  may  exercise  with- 
in any  other  state  the  general  powers 
conferred  by  its  own  charter,  unless  it 
is  prohibited  from  doing  so,  either  by 
public  policy,  deduced  from  the  gen- 
eral course  of  legislation,  or  from 
the  settled  adjudication  of  its  high- 
est court."  American  &  Foreign 
Christian  Union  v.  Yount,  101  U.  S. 
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tion,  maintain  actions  to  enforce  its  rights.5  And  it  is  entitled, 
unless  excluded  by  statute,  to  the  benefit  of  all  general  laws  of  the 
state  giving  liens  and  providing  remedies.  Thus  a  foreign  corporation 
is  entitled  to  the  benefit  of  a  statute  giving  any  person  a  mechanic's 
lien,  unless  there  is  something  showing  an  intention  to  exclude  it.f 
It  was  said  in  substance,  in  a  leading  case  in  the  Supreme  Court  of 
the  United  States:  The  recognition  of  a  corporation's  existence  by 
other  states,  and  the  enforcement  of  its  contracts  made  therein,  ' '  de- 
pends purely  upon  the  comity  of  those  states — a  comity  which  is  never 
extended  where  the  existence  of  the  corporation  or  the  exercise  of  its 
powers  are  prejudicial  to  their  interests  or  repugnant  to  their  policy. 
Having  no  absolute  right  of  recognition  in  other  states,  but  depending 
for  such  recognition  and  enforcement  of  its  contracts  upon  their 
assent,  it  follows,  as  a  matter  of  course,  that  such  assent  may  be 
granted  upon  such  terms  and  conditions  as  those  states  may  think 
proper  to  impose.  They  may  exclude  the  foreign  corporation  entirely ; 
they  may  restrict  its  business  to  particular  localities,  or  they  may 
exact  such  security  for  the  performance  of  its  contracts  with  their 
citizens  as  in  their  judgment  will  best  promote  the  public  interest. 
The  whole  matter  rests  in  their  discretion."7  A  limitation,  how- 
ever, exists  upon  the  right  of  a  state  to  subject  to  its  laws  a  foreign 
corporation  doing  business  therein,  in  respect  to  the  validity  of 
service  of  process  upon  it.  While,  subject  to  certain  exceptions, 
hereinafter  noted,9  a  state  may  prescribe  the  conditions  on  which  a 
foreign  corporation  shall  be  permitted  to  do  business  within  its  limits 
and  may  include  therein  a  provision  with  regard  to  the  service  of 
process  on  its  agents,9  and,  where  a  corporation  does  business  in  such 
state,  it  will  be  presumed  to  have  assented  to  these  terms,10  yet  it  is 


352,  25  L.  Ed.  888,  quoted  with  ap- 
proval in  Black  well's  Durham  Tobac- 
co Go.  v.  American  Tobacco  Co.,  145 
N.  C.  367,  59  6.  E.  123. 

0  United  States.  Oowell  v.  Colorado 
Springs  Co.,  100  U.  8.  55,  25  L.  Ed. 
547. 

Illinois.  Freie  v.  Fidelity  Bldg.  ft 
Sav.  Union,  166  HI.  128,  57  Am.  St. 
Rep.  123,  46  N.  E.  784. 

Mississippi.  State  v.  Scottish 
American  Mortg.  Co.,  Ill  Miss.  96,  71 
So.  291. 

North  Carolina.  Black  well's  Dur- 
ham Tobacco  Co.  v.  American  Tobacco 
Co.,  145  N.  C.  367,  59  8.  E.  123. 


Wisconsin.  Chicago  Title  &  Trust 
Co.  v.  Bashford,  120  Wis.  281,  97  N. 
W.  940;  Wyman  v.  Kimberly-Clark 
Co.,  93  Wis.  554,  67  N.  W.  932. 

See  also  the  cases  cited  in  the  im- 
mediately preceding  note. 

6  Chapman  v.  Brewer,  43  Neb.  890, 
47  Am.  St.  Bep.  779,  62  N.  W.  320. 
See  S  5749,  infra. 

7  Paul  v.  Virginia,  8  Wall.  (U.  S.) 
168,  19  L.  Ed.  357. 

ft  See  |  5752  et  seq.,  infra. 
9  Lafayette  Ins.  Co.  v.  French,  18 
How.  (U.  S.)  404,  15  L.  Ed.  451. 
lOSt.  Clair  v.  Cox,  106  JL  S.  350,  27 
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essential  in  every  case  in  which  personal  judgment  over  such,  a  cor- 
poration is  claimed  that  there  shall  have  been  an  actual  and  substan- 
tial transacting  of  business  by  it  within  the  state,  and  the  process  by 
which  jurisdiction  is  sought  to  be  obtained  must  have  been  served  on 
one  who  is  truly  representative  of  the  corporation.11 

The  question  whether  a  corporation  has  subjected  itself  to  "the  laws 
of  a  state  other  than  that  by  which  it  was  created,  so  as  to  l>«  bound 
by  the  service  of  process  upon  it  made  in  accordance  with  ^tlie  laws 
of  that  state,  is  to  be  determined  upon  principles  of  general  j-urispru- 
dence,  and  not  according  to  what  may  be  held  sufficient  in  any  par- 
ticular locality  either  by  statute  or  by  judicial  decision.*  These 
jurisdictional  facts  the  state  necessarily  cannot  control,  and  it  can- 
not, therefore,  declare  or  prescribe  in  advance  what  shall  be  -taken  as 
the  doing  of  business  within  the  state,  nor  what  shall  constitute  a 
sufficiently  representative  agency.  Both  must  be  determined  1>7  ^e 
courts  upon  the  facts  as  they  arise,  according  to  the  principles  of  law 
which  apply.18 


§  5737.  Rule  of  comity  does  not  supply  corporate  power  x»or  con- 
fer  corporate  capacity.  It  is  manifest  that  a  corporation  eannot 
properly  exercise  in  another  state  or  country  any  powers  which  are 


L.  Ed.  222;  Berry  v.  Knights  Temp- 
lars' &  Masons'  Life  Indemnity  Co., 
46  Fed.  439;  United  States  v.  Amer- 
ican Bell  Tel.  Co.,  29  Fed.  17;  Mer- 
chant's Mfg.  Co.  v.  Grand  Trunk  Ry. 
Co.,  13  Fed.  358.  See  55  5718-5734, 
supra, 

U  Connecticut  Mut.  Life  Ins.  Co.  v. 
Spratley,  172  U.  S.  602,  43  L.  Ed.  569; 
Barrow  Steamship  Co.  v.  Kane,  170  U. 
S.  100,  42  L.  Ed.  964;  Goldey  v.  Morn- 
ing News,  156  U.  S.  518,  39  L.  Ed.  517; 
Mexican  Cent.  B.  Co.  v.  Pinkney,  149 
U.  S.  194,  37.  L.  Ed.  699;  Fitzgerald 
k  M.  Const.  Co.  v.  Fitzgerald,  137  U. 
8.  98,  34  L.  Ed.  608;  St.  Clair  v.  Cox, 
106  U.  S.  350,  27  L.  Ed.  222;  Frawley, 
Bundy  &  Wilcox  v.  Pennsylvania 
Casualty  Co.,  124  Fed.  259;  St.  Louis 
Wire-Mill  Co.  v.  Consolidated  Barb- 
Wire  Co.,  32  Fed.  802;  United  States 
v.  American  Bell  Tel.  Co.,  29  Fed.  17. 
See  subdiv.  xix,  infra. 

1*  Barrow  Steamship   Co.   v.  Kane, 


170  U.  S.  100,  42  L.  Ed.  964;  frawley  > 
Bundy  &  Wilcox  v,  Pen**«r,val** 
Casualty  Co.,  i24  Fed.  259. 

See  55  5707-5717,  supra. 

As  said  by  Mr.  Justice  pec^ha™: 
"In  a  suit  where  no  property   °         ® 
corporation  is  within  the   s*«l'to*    * 
the    judgment    sought   is    a     Per90Ml 
one,  it  is  a  material  inquiry    wfre*ner 
the  foreign  corporation  is  eu^*^0     *J* 
doing  business  within  the  sta-*0'    *\' 
if  so,  the  service  of  process   inu8    .   e 
upon  some  agent  so  far  repre***1  ™g 
the  corporation  in  the  state    tl*** 
may  properly  be  held  in  law  a#eX1  ± .  ° 
receive  such  process  in  behalf  °    -.  •* 
corporation."    Connecticut  Mot-    r^L* 
Ins.  Co.  v.  Spratley,  172  U.  S-    ^4 
43  L.  Ed.  569,  quoted  with  ap]W#/ 
in  Frawley,  Bundy  &  Wilcox  v.  pe~ 
sylvania  Casualty  Co.,  124  Fed. 


18  Frawley,  Bundy  &  Wilco*  ' 
Pennsylvania  Casualty  Co.,  124  $rt' 
259.  * 
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not  conferred  upon  it,  either  expressly  or  impliedly,  by  its  charter.14 
"A  corporation  is  the  creature  of  the  law,  and  none  of  its  powers 
are  original.     They  are  precisely  what  the  incorporating  act  has 


U  United  States.  California  Bank 
v.  Kennedy,  167  U.  S.  302,  42  L,  Ed. 
198;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  8.  24,  35  L.  Ed. 
55;  Oregon  By.  &  Nav.  Co.  v.  Oregon- 
ian  B.  Co.,  130  U.  8.  1,  32  L.  Ed.  837;. 
Canada  Southern  B.  Co.  v.  Gebhard, 
109  U.  8.  527,  27  L.  Ed.  1020;  Belfe  v. 
Bundle,  103  U.  8.  222,  2*  L.  Ed.  337; 
Bank  of. Augusta  v.  Earle,  13  Pet. 
519,  10  L.  Ed.  274;  Mannington  v. 
Hocking  Valley  By.  Co.,  183  Fed.  133; 
Seattle  Gas  &  Electric  Co.  v.  Citizens' 
Light  k  Power  Co.,  123  Fed.  588,  re- 
versed in  125  Fed.  1001,  on  account  of 
abandonment  of  suit  by  complain- 
ant. 

Alabama.  Morris  v.  Hall,  41  Ala. 
510;  Hitchcock's  Heirs  &  Adm'r  v. 
United  States  Bank  of  Pennsylvania, 
7  Ala.  386. 

Colorado.  American  Water  Works 
Co.  v.  Farmers'  Loan  &  Trust  Co., 
20  Colo.  203,  25  L.  B.  A.  338,  46  Am. 
St.  Bep.  285,  37  Pac/  269. 

Connecticut.  White  v.  Howard,  38 
Conn.  342. 

Dakota.  Tolman  v.  New  Mexico  & 
D.  Mica  Co.,  4  Dak.  4,  22  N.  W.  505. 

Delaware.  Baltimore  &  O.  Tel.  Co. 
of  Baltimore  City  v.  Delaware  &  A. 
Telegraph  &  Telephone  Co.,  7  Houst. 
269,  31  Atl.  714. 

Hlinoift.  Starkweather  v.  American 
Bible  Society,  72  111.  50,  22  Am.  Bep. 
133;  Metropolitan  Bank  v.  Godfrey, 
23  111.  579;  Frye  v.  Bank  of  Illinois, 
10  111.  332;  Dubuque  Fire  &  Marine 
Ins.  Co.  v.  Oster,  74  111.  App.  139. 

Kansas.  Land  Grant  Railway  & 
Trust  Co.  v.  Coffee  County  Com'rs, 
6  Kan.  245. 

Louisiana.  State  v.  Southern  Pac. 
Co.,  52  La.  Ann.  1822,  28  So.  372. 

Maryland.  Fidelity  Mut.  Life  Ass'n 
v.  Ficklin,  74  Md.  172,  23  Atl.  197,  21 


Atl.  680;  McKim  v.  Glenn,  66  Md.  479, 
484,  8  Atl.  130;  Glenn  v.  Clabough,  65 
Md.  65,  3  Atl.  902. 

Michigan.  Supreme  Lodge  Knights 
of  Honor  v.  Nairn,  60  Mich.  44,  26  N. 
W.  826;  Diamond  Match  Co.  v.  Pow- 
ers, 51  Mich.  145,  16  N.  W.  314; 
Thompson  v.  Waters,  25  Mich.  214,  12 
Am.  Bep.  243;  Orr  v.  Lacey,  2  Dough 
230. 

Mississippi  New  Orleans,  J.  &  G. 
N.  B.  Co.  v.  Wallace,  50  Miss.  244. 

Missouri  State  v.  Continental  To- 
bacco Co.,  177  Mo.  1,  75  S.  W.  737; 
Union  Nat.  Bank  v.  State  Nat.  Bank, 
155  Mo.  95,  78  Am.  St.  Bep.  560,  55 
S.  W.  989;  Blair  v.  Perpetual  Ins.  Co., 
10  Mo.  559,  47  Am.  Dec.  129;  Smoot 
v.  Bankers'  Life  Ass'n,  138  Mo.  App. 
438,  120  8.  W.  719. 

New   Jersey.     Central   Consumers'. 
Wine  &  Liquor  Co.  v.  Madden  (N.  J. 
Eq.),  68  Atl.  777. 

New  York.  Ellsworth  v.  8t.  Louis, 
A.  &  T.  H.  B.  Co.,  98  N.  Y.  553;  Hoyt 
v.  Thompson 's  Ex  'r,  19  N.  Y.  207. 

North  Carolina.  Troy  &  N.  C.  Gold 
Min.  Co.  y.. Snow  Lumber  Co.,  173  N. 
C.  593,  92  S.  E.  494. 

Ohio.  Curtis  v.  Hutchinson,  1  Ohio 
Dec.  471.    . 

Oklahoma.  Myatt  v.  Ponca  City 
Land  &  Improvement  Co.,  14  Okla. 
189,  68  L.  B.  A.  810,  78  Pac.  185. 

Rhode  Island.    Biddell  v.  Rochester; 
German  Ins.  Co.  of  New  York,  35  B.  I. 
45,  85  Atl.  273;   Pierce  v.  Crompton, 
13  B.  I.  312. 

Tennessee.  .  Talmadge  v.  North 
American  Coal  &  Transportation  Co., 
3  Head  337. 

Texas.  Bue  v.  Missouri  Pac.  By. 
Co.,  74  Tex.  474,  15  Am.  St.  Bep.  852, 
8  S.  W.  533;  Manhattan  Life  Ins.  Co. 
v.  Fields  (Tex.  Civ.  App.),  26  8.  W. 
280. 
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made  them,  and  can  only  be  exerted  in  the  manner  in  which  the 
act  prescribes.  In  other  words,  the  state  prescribes  the  purposes  of 
a  corporation,  and  the  means  of  executing  those  purposes*  Purposes 
and  means  are  within  the  state's  control.  This  is  true  as  to  domestic 
corporations.  It  has  even  a  broader  application  to  foreign  corpora- 
tions. *  *  *  Its  charter  confers  its  powers  and  the  means  of 
executing  them,  and  such  powers  and  means  can  only  be  exercised  in 
other  states  by  the  permission  of  the  latter. ' ' u  Chief  Justice  Waite 
said:  "A  corporation  'must  dwell  in  the  place  of  its  creation,  and 
cannot  migrate  to  another  sovereignty,'  *  *  *  though  it  may  do 
business  in  all  places  where  its  charter  allows  and  the  local  laws  do 
not  forbid.  *  *  *  But  wherever  it  goes  for  business  it  carries  its 
charter,  as  that  is  the  law  of  its  existence  *  *  * ;  and  the  charter 
is  the  same  abroad  that  it  is  at  home.  Whatever  disabilities  are 
placed  upon  the  corporation  at  home  it  retains  abroad,  and  whatever 
legislative  control  it  is  subjected  to  at  home  must  be  recognized  and 
submitted  to  by  those  who  deal  with  it  elsewhere.  A  corporation  of 
one  country  may  be  excluded  from  business  in  another  country 
*  *  #,  but,  if  admitted,  it  must,  in  the  absence  of  legislation,  be 
taken,  both  by  the  government  and  those  who  deal  with  it,  as  a 
creature  of  the  law  of  its  own  country,  and  subject  to  all  the  legisla- 
tive control  and  direction  that  may  be  properly  exercised  over  it  at 
the  place  of  its  creation." 16  Comity,  therefore,  does  not  supply  cor- 
porate powers  nor  confer  corporate  capacity.     It  merely  enables  a 


Utah.  Davis  v.  Flagstaff  Silver 
Min.  Go.  of  Utah,  2  Utah  74. 

Virginia.  Bockover  v.  Life  Ass  'n  of 
America,  77  Va.  85. 

See  |5726  et  seq,,  *upra,  8  5738, 
infra. 

M  Waters-Pierce  Oil  Co.  v.  Texas, 
177  U.  S.  28,  44  L.  Ed.  657,  citing 
and  following  Bank  of  Augusta  v. 
Earle,  13  Pet.  (TJ.  S.)  519,  10  L.  Ed. 
274,  and  Paul  v.  Virginia,  8  Wall.  (TJ. 
S.)  168,  19  L.  Ed.  357. 

"A  corporation  is  a  creature  of 
the  law.  It  is  always  subject  to  the 
law  of  its  charter,  or,  if  it  has  no 
special  charter,  then  to  the  incorpo- 
ration laws  of  the  state  under  and  by 
virtue  of  which  it  has  been  created; 
and  though  it  may  transact  business 
in  other  jurisdictions,  yet  its  charter 


or   the   laws  to   which   it   owes  its 
existence  have  a  paramount  influence 
over  its  corporate  powers  wherever  it 
undertakes  to  exercise  them.    Hence 
to  determine  the  capacity  or  disability 
of   a   corporation    in   a    given  case, 
regard  must  primarily  be  had  to  the 
laws  of  the  state  or  sovereignty  *ronl 
which  it  has  derived  its  franchises.' 
American  Water  Works  Co.  v.  Farm- 
ers'  Loan  &  Trust  Co.,  20  Colo.  2M> 
25  L.  B.  A.  338,  46  Am.  St.  Bep~  **5> 
37 .  Pac.  269,  citing  Canada  Southern 
B.  Co.   v.   Gebhard,   109  TJ.  S.    527» 
27  L.  Ed.  1020,  and  Bank  of  Aug"* 
v.  Earle,  13  Pet.  (U.  S.)   519,  10  I* 
Ed.  274.    See  also  Martin  v.  M«*tson 
Nav.  Co.,  239  Fed.  188. 

M  Canada  Southern  B.  Co.  v.    <***" 
hard,  109  U.  S.  527,  27  L.  Ed.  I*020* 
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body  of  corporators,  chartered  by  one  state,  to  act  in  a  corporate 
capacity  in  another  state,  subject  to  all  the  laws  and  regulations  of 
the  latter.17  Consequently,  it  is  indispensable  that  a  corporation 
seeking  to  invoke  the  doctrine  of  comity  first  be  possessed  of  some 
right,  power  or  privilege  in  the  country  of  its  domicile,  and  unless 
it  has  both  existence  and  some  right  of  power  there,  it  cannot  through 
the  medium  of  comity  be  awarded  any  in  the  foreign  state.18  Nor 
can  the  rule  of  comity  authorize  a  corporation  to  exercise  in  another 
state  or  country  than  that  by  which  it  was  created  greater  or  other 
rights  or  powers  than  are  accorded  to  it  by  its  charter  or  the  laws 
of  the  state  or  country  by  which  it  was  created.19    A  state,  in  extend- 


17  United  States.  Martin  v.  Mat- 
Bon  Nav.  Co.,  239  Fed.  188;  Seattle 
Gas  ft  Electric  Co.  v.  Citizens'  Light 
ft  Power 'Co.,  123  Fed.  588. 

Kansas.  State  v.  Topeka  Water 
Co.,  61  Kan.  547,  60  Pac.  337;  Land 
Grant  Railway  ft  Trust  Co.  v.  Goffey 
County  Com'rs,  6  Kan.  245. 

Kentucky.  Cumberland  Telegraph 
ft  Telephone  Co.  v.  Louisville  Home 
Tel.  Co.,  114  Ky.  892,  72  S.  W.  4. 

Oklahoma.  Myatt  v.  Ponca  City 
Land  ft  Improvement  Co.,  14  Okla. 
189,  68  L.  B.  A.  810,  78  Pac.  185. 

Bhode  Island.  Biddell  v.  Rochester 
German  Ins.  Co.  of  New  York,  35 
B.  I.  45,  85  Atl.  273. 

Texas.  Empire  Mills  v.  Alston,  4 
Willson,  Civ.  Cas.  Ct.  App.  §221,  12 
L.  B.  A.  666,  15  S.  W.  200,  505. 

"The  decisions  of  the  Supreme 
Court  cited  and  relied  upon  toy  counsel 
for  defendant  all  hold,  in  effect,  that 
it  is  competent  for  the  legislature 
of  any  state  to  not  only  authorize 
foreign  corporations  (which  term  in- 
cludes corporations  of  other  states) 
to  transact  business  within  their  re- 
spective boundaries,  but  also  by  ex- 
press provision  of  law  to  adopt  any 
foreign  corporation,  and  by  so  doing 
confer  upon  it  powers,  rights  and 
privileges  in  addition  to  those  con- 
ferred originally;  but  in  all  these 
cases  the  court  has  been  careful  to 
keep  in  view  the  elementary  princi- 


ples laid  down  by  the  decisions  penned 
by  Marshall,  Taney,  Miller  Waite, 
Gray  and  White  in  the  cases  above 
referred  to,  and  to  discriminate  be- 
tween corporations  deriving  powers 
from  the  laws  of  one  state  only  and 
others  having  a  legal  existence  and 
double  entity  by  force  of  the  creative 
statutes  of  more  than  one  state." 
Seattle* Gas  ft  Electric  Co.  v.  Citizens' 
Light  ft  Power  Co.,   123  Fed.  588. 

IS  Myatt  v.  Ponca  City  Land  ft 
Improvement  Co.,  14  Okla.  189,  68  L. 
B.  A.  810,  78  Pac.  185. 

1» Alabama.  Hitchcock's  Heirs  ft 
Adm'r  v.  United  States  Bank  of 
Pennsylvania,  7  Ala.  386. 

Delaware.  Baltimore  ft  O.  Tel.  Co. 
v.  Delaware  ft  A.  Telegraph  ft  Tele- 
phone Co.,  7  Houst.  269,  31  AtL  714. 

Illinois.  Starkweather  v.  American 
Bible  Society,  72  111.  50,  22  Am.  Bep. 
133. 

Michigan.  Diamond  Match  Co.  v. 
Powers,  51  Mich.  145,  16  N.  W.  314; 
Thompson  v.  Waters,  25  Mich.  214, 
12  Am.  Bep.  243;  Orr  v.  Lacey,  2 
Dougl.  230. 

Mississippi.  New  Orleans,  J.  ft 
G.  N.  B.  -Co.  v.  Wallace,  50  Miss.  244. 

New  York.  O  'Brien  v.  Chicago,  B. 
I.  ft  P.  B.  Co.,  53  Barb.  568,  36  How. 
Pr.  24,  4  Abb.  Pr.  (N.  S.)  381. 

North  Carolina.  Troy  ft  N.  C.  Gold 
Min.  Co.  v.  Snow  Lumber  Co.,  173 
N.  C.  593,  92  S.  £.  494. 
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ing  comity,  may  stop  short  and  tolerate  but  a.  part  of  a  foreign  cor- 
poration's charter  powers,  or  a  limited  rather  than  a  full  exertion 
of  them,  but  it  will  never  concede  permission  to  it  to  go  beyond  its 
charter.*0 

When  a  state  permits  a  foreign  corporation  to  come  within  its  ter- 
ritory for  the  purpose  of  carrying  on  its  business,  it  will  be  presumed 
to  have  consented  that  such  corporation  shall  exercise  all  of  the 
powers  conferred  by  its  charter  and  the  general  laws  appertaining 
thereto,  unless  prohibited  from  so  doing  by  the  direct  statutory  enact- 
ments of  such  state  or  by  some  rule  of  public  policy  to  be  deduced 
from  the  general  course  of  its  legislation.81 

With  certain  exceptions,  elsewhere  mentioned,88  no  state  need 
allow  a  corporation  created  by  another  state  or  country  to  do  business 
within  its  jurisdiction  unless  it  chooses,  but  if  it  does,  without  limita- 
tion, express  or  implied,  the  corporation  comes  into  such  state  as  it 
was  created,  and  brings  its  charter  as  the  law  of  its  existence,  though 
it  may  be  restricted  in  the  exercise  of  some  of  its  powers  while  doing 
business  in  the  foreign  state.88 

The  authority  granted  to  a  corporation  by  the  state  by  which  it  was 
created  must  be  shown,  and  will  not  be  presumed.8*  The  courts  will 
not  take  judicial  notice  of  the  powers  of  a  foreign  corporation.88 
Every  person  dealing  with  a  foreign  corporation  is  bound  to  take 


Rhode  Island.  Riddell  v.  Rochester 
German  Ins.  Co.  of  New  York,  35  R. 
I.  45,  85  Atl.  273;  Pierce  v;  Cromp- 
ton,  13  R.  I.  312. 

SORelfe  v.  Bundle,  103  U.  S.  222, 
26  L.  Ed.  337;  Diamond  Match  Co. 
v.  Powers,  51  Mich.  145,  16  N.  W. 
314;  Riddle  v.  Rochester  German  Ins. 
Co.  of  New  York,  35  R.  I.  45,  85 
Atl.  273;  Bockover  v.  Life  Ass'n  of 
America,  77  Va.  85. 

A  foreign  corporation,  with  right 
under  its  charter  not  sanctioned  by 
the  laws  of  a  state  other  than  that 
by  which  it  was  created,  will  not  be 
prevented  from  doing  a  legitimate 
business  in  such  state  under  that  por- 
tion of  its  charter  which  conforms  to 
the  law  of  the  state.  State  v.  New 
Orleans  Warehouse  Co.,  109  La.  64, 
33  So.  81. 

MRelfe  v.  Rundle,  103  U.  S.  222, 
26   L.   Ed.   337;    H.    K.   Mulford   Co. 


v.  Curry,  163  Cal.  276,  125  Pac.  236; 
Bockover  v.  Life  Ass'n  of  America, 
77  Va.  85.    See  S  5719  et  seq.,  supra. 

88  See  S  5752  et  $eq.,  infra. 

as  Rolf  e  v.  Rundle,  103  U.  8.  222, 
26  L.  Ed.  337;  Bockover  v.  Life 
Ass'n  of  America,  77  Va.  85. 

Where  a  corporation,  having  a  char- 
ter from  one  state,  afterwards  re- 
ceives a  charter  from  another  state,  it 
may  act  under  either  charter  in  a 
third  state,  and  as  to  third  parties 
its  acts  will  be  valid,  as  far  as  such 
acts  are  consistent  with  the  laws  of 
the  third  state.  Bachmann  v.  Su- 
preme Lodge  Knights  &  Ladies  of 
Honor,  44  111.  App.  188. 

84  Portsmouth  Livery  Co.  v.  Wat- 
son, 10  Mass.  91;  Diamond  Match 
Co.  v.  Powers,  51  Mich.  145,  16  N. 
W.  314.    See  |429,  supra. 

85  Portsmouth  Livery  Co.  v.  Wat- 
son, 10  Mass.  91.    See  §  429,  supra. 
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notice  of  the  provisions  which  have  been  made  in  its  charter  for  the 
management  of  its  affairs,  both  in  life  and  after  its  dissolution.86 
Thus  where  it  is  provided  by  the  charter  of  an  insurance  corporation 
that  if  its  dissolution  shall  be  decreed  its  property  shall  pass,  by  opera- 
tion of  law,  to  the  superintendent  of  the  insurance  department  of 
.  the  state  by  which  it  was  created,  and  he  shall  be  charged  with  the 
duty  of  winding  up  its  affairs,  every  policyholder  and  creditor  is 
charged  with  notice  of  such  provision,  which  all  interested  in  the 
affairs  of  the  corporation  can  insist  shall  be  regarded.87 

Comity  recognizes  only  the  general  laws  of  the  foreign  state,  not 
the  local  exemptions  from,  or  exceptions  to,  such  laws.88 

§  5788.  Limitation  of  comity  by  constitutional  or  statutory  enact- 
ments. The  laws  of  comity  between  nations  or  between  the  states 
of  the  Union  do  not  require  a  country  or  state  to  allow  a  foreign 
corporation  to  do  business  or  hold  property  within  its  limits,  or 
require  the  courts  of  such  country  or  state  to  enforce  its  contracts 
made  within  the  state,  or  otherwise  to  recognize  it  when  to  do  so 
would  violate  an  express  provision  of  the  constitution  or  laws  of  the 
state.89    Every  power  which  a  corporation  exercises  in  a  state  other 


a*  Self e  v.  Bundle,  103  U.  S.  222,  26 
L.  Ed.  337;  Bockover  v.  Life  Ass'n  of 
America,  77  Va.  85.  See  §  810,  supra, 
and  also  Chap.  37  as  to  ultra  vires 
acts. 

S7  Belf  e  v.  Bundle,  103  U.  S.  222,  26 
L.  Ed.  337;  Bockover  v.  Life  Ass'n 
of  America,  77  Va.  85. 

"When  a  corporation  organized  by 
one  Btate  is  authorized  by  the  laws 
of  another  state  to  do  business  in 
the  latter,  it  carries*  with  it  its  charter 
and  the  law  under  which  it  is  in- 
corporated, and  persons  dealing  with 
it,  particularly  those  who  are  mem- 
bers of  the  association  or  corpora- 
tion, are  bound  to  take  notice  of  the 
provisions  for  control  of  its  affairs 
and  the  scope  of  the  authority  of 
its  officers  and  agents,  and  especially 
of  the  business  in  which  it  can  en- 
gage." Smoot  v.  Bankers'  Life  Ass'n, 
138  Mo.  App.  438,  120  S.  W.  719.  Bee 
15726,  supra. 

It  Floyd  v.  National  Loan  &  Invest- 


ment Co.,  49  W.  Va.  327,  54  L.  B. 
A.  536,  87  Am.  St.  Bep.  805,  38  8.  E. 
653. 

89  United  States.  Blake  v.  McClung, 
172  U.  8.  239,  43  L.  Ed.  432;  Canada 
8outhem  B.  Co.  v.  Gebhard,  109  U.  S. 
527,  27  L.  Ed.  1020;  Paul  v.  Virginia, 
8  Wall.  168,  19  L.  Ed.  357;  Bunyan 
v.  Coster,  14  Pet.  122,  10  L.  Ed.  382; 
Bank  of  Augusta  v.  Earle,  13  Pet. 
519,  10  L.  Ed.  274;  Baldwin  Tool 
Works  v.  Blue,  240  Fed.  202;  King 
Tonopah  Min.  Co.  v.  Lynch,  232  Fed. 
485;  Crane  Co.  v.  Looney,  218  Fed. 
260;  Standard  Home  Co.  v.  Davis,  217 
Fed.  904;  Western  U.  Tel.  Co.  v.  Frear, 
216  Fed.  199;  Dalton  Adding  Mach.  Co. 
v.  State  Corporation  Commission  of 
Virginia,  213  Fed.  889;  Mannington  v. 
Hocking  Valley  By.  Co.,  183  Fed. 
133;  La  Moine  Lumber  &  Trading  Co. 
v.  Kesterson,  171  Fed.  980;  Cyclone 
Min.  Co.  v.  Baker  Light  &  Power 
Co.,  165  Fed.  996;  Seaboard  Air  Line 
By.    Co.    v.    Bailroad   Commission   of 
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than  that  by  which  it  was  created,  depends  for  its  validity  upon  the 
laws  of  the  state  in  which  it  is  exercised,  and  a  corporation  can  make 


Alabama,  155  Fed.  792;  Manchester 
Fire  Ins.  Co.  v.  Herriott,  91  Fed. 
711;  Clarke  v.  Central  Bailroad  & 
Banking  Co.  of  Georgia,  50  Fed.  338, 
15  L.  B.  A.  683. 

Alabama.  Armour  Packing  Co.  of 
Louisiana  v.  Vinegar  Bend  Lumber 
Co.,  149  Ala.  205,  13  Ann.  Cas.  951, 
42  So.  866;  Falls  v.  United  States 
Savings,  Loan  &  Building  Co.,  97  Ala. 
417,  24  L.  B.  A.  174,  38  Am.  St.  Bep. 
194,  13  So.  25;  Central  Bailroad  & 
Banking  Co.  v.  Carr,  76  Ala.  388, 
52  Am.  Bep.  339;  Hitchcock  v.  Bank 
of  United  States,  7  Ala.  386. 

Arkansas.  State  v.  New  York  Life 
Ins.  Co.,  119  Ark.  314,  171  S.  W.  871, 
173  S.  W.  1099;  McLean  v.  State,  81 
Ark.  304,  126  Am.  St.  Bep.  1037,  11 
Ann.  Cas.  72,  98  S.  W.  729;  Woodson 
v.  State,  69  Ark.  521,  65  S.  W.  465. 

California.  H.  K.  Mulford  €o.  v. 
Curry,  163  Oal.  276,  125  Pac.  236; 
Keystone  Driller  Co.  v.  Superior  Court 
of  City  &  County  of  San  Francisco, 
138  Cal.  738,  72  Pac.  398. 

Colorado.  International  Trust  Co. 
v.  A.  Leschen  &  Sons  Bope  Co.,  41 
Colo.  299,  14  Ann.  Cas.  861,  92  Pac. 
727;  Utley  v.  Clark-Gardner  Lode 
Hin.  Co.,  4  Colo.  369. 

Delaware.  Model  Heating  Co.  v. 
Magarity,  2  Boyce  459,  L.  B.  A.  1915 
B  665,  81  Atl.  394,  rev'g  1  Boyce 
240,  75  Atl.  814. 

Florida.  Ulmer  v.  First  Nat.  Bank, 
61  Fla.  460,  55  So.  405. 

Idaho.  Eatz  v.  Herrick,  12  Idaho  1, 
86  Pac.  873,  quoting  3  Clark  &  M. 
Prlv.  Corp.  §  847b. 

Illinois.  Joseph  T.  Byerson  &  Son 
v.  Shaw,  277  111.  524,  115  N.  E.  650; 
State  v.  Illionis  Cent.  B.  Co.,  246  111. 
188,  92  N.  E.  814;  Bishop  v.  American 
Preservers'  Co.,  157  111.  284, 48  Am.  St. 
Bep.  317,  41  N.  E.  765;  Granite  State 
Provident   Ass'n    v.   Lloyd,    145    111. 


620,  34  N.  E.  142;  Santa  Clara  Female 
Academy  v.  Sullivan,  116  111.  375,  56 
Am.  Bep.  776,  6  N.  E.  183;  Ducat  v. 
Chicago,  48  111.  172,  95  Am.  Dec.  529, 
aff'd  10  Wall.  (U.  S.)  410,  19  L.  Ed. 
972;  Bradbury  v.  Waukegan  k  W. 
Mining  &  Smelting  Co.,  113  I1L  App. 
600;  Wheeler  v.  Mutual  Beserve  Fund 
Life  Ass'n,  102  111.  App.  48. 

Indiana.  State  v.  Insurance  Co.  of 
North  America,  115  Ind.  257,  17  N.  E. 
578;  Brown-Ketcham  Iron  Works  v. 
George  B.  Swift  Co.,  53  Ind.  App. 
630,  100  N.  E.  584,  860. 

Iowa.  American  Fidelity  Co.  v. 
Bleakley,  157  Iowa  442,  138  N.  W. 
508. 

Kansas.  State  v.  Western  U.  TeL 
Co.,  75  Kan.  609,  90  Pac.  299;  Kansas 
City  Bridge  &  Iron  Co.  v.  Commis- 
sioners of  Wyandotte  County,  35  Kan. 
557,  11  Pac.  360. 

Kentucky.  Bondurant  v.  Dahnke- 
Walker  Milling  Co.,  175  Ky.  774,  195 
B.  W.  139;  Greene  v.  Ken  tenia  Cor- 
poration, 175  Ky.  661,  194  8.  W. 
820;  Com.  v.  Bead  Phosphate  Co.,  23 
Ky.  L.  Bep.  2284,  67  a  W.  45;  Atter- 
berry  v.  Knox  &  McKee,  4  B.  Mon. 
90;  Phoenix  Ins.  Co.  v.  Com.,  5  Bush 
68,  96  Am.  Dec.  331. 

Louisiana.  State  v.  Hammond 
Packing  Co.,  110  La.  180,  98  Am.  St. 
Bep.  459,  34  So.  368. 

Maryland.  Hannis  Distilling  Co. 
v.  Baltimore,  114  Md.  678,  80  Atl.  319; 
Mutual  Life  Ins.  Co.  v.  Mullan,  107 
Md.  457,  69  Atl.  385. 

Massachusetts.  Scollard  v.  Amer- 
ican Felt  Co.,  194  Mass.  127,  80  N. 
E.  233. 

Michigan.  Attorney  General  v.  First 
Nat.  Bank  of  Bay  City,  192  Mich. 
640,  159  N.  W.  335;  New  York  Mortg. 
Co.  v.  Secretary  of  State,  150  Mich. 
197,  114  N.  W.  82;  People  v.  Howard, 
50  Mich.  239,  15  N.  W.  101. 
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no  valid  contract  without  the  sanction,  express  or  implied,  of  such 
state,  unless  a  case  should  be  presented  in  which  the  right  claimed  by 


Minnesota.  Tolerton  &  Stetson  Co. 
v.  Barck,  84  Minn.  497,  88  N.  W.  19. 

Mississippi  Sokoloski  v.  New  South 
Building  &  Loan  Ass'n,  77  Miss.  155, 
26  So.  361;  Williams  v.  Oeswell,  51 
Miss.  817.  t 

Missouri.  Lukens  v.  International 
Life  Ins.  Co.,  269  Mo.  574,  191  S.  W. 
418;  State  v.  Roach,  267  Mo.  300, 
184  S.  W.  969;  Boeder  v.  Bobertson, 
202  Mo.  522,  100  S.  W.  1086;  State 
v.  Standard  Oil  Co.,  194  Mo.  124,  91  S. 
W.  1062;  State  v.  Cook,  171  Mo.  348, 
71  S.  W.  829;  Daggs/v.  Orient  Ins. 
Co.,  136  Mo.  382,  35  L.  B.  A.  227,  58 
Am.  St.  Bep.  638,  38  S.  W.  85,  aff'd 
172  U.  S.  566,  43  L.  Ed.  556;  Rowden 
v.  Daniell,  151  Mo.  App.  689,  132  S. 
W.  23. 

Montana.  State  v.  Alderson,  49 
Mont.  29,  140  Pac.  82;  King  v.  Na- 
tional Mining  &  Exploring  Co.,  4 
Mont.  1,  1  Pac.  727. 

Nebraska.  State  v.  Insurance  Co. 
of  North  America,  71  Neb.  320,  100  N. 
W.  405. 

New  York.  People  v.  Brotherhood 
of  Painters,  Decorators  &  Paperhang- 
ers  of  America,  218  N.  Y.  115,  112 
N.  E.  752,  rev'g  order  169  App. 
Div.  595,  155  N.  Y.  Supp.  438;  Stone 
v.  Penn  Yan,  K.  P.  &  B.  By.,  197  N. 
Y.  279,  134  Am.  St.  Bep.  879,  90  N. 
E.  843;  Penn  Collieries  Co.  v.  Mc- 
Keever,  183  N.  Y.  98,  2  L.  B.  A.  (N. 
S.)  127,  75  N.  E.  935;  People  v.  For- 
mosa, 131  N.  Y.  478,  27  Am.  St.  Bep. 
612,  30  N.  E.  492;  Bard  v.  Poole,  12 
N.  Y.  495;  Alward  v.  Holmes,  10  Abb. 
N.  Cas.  96;  Milnor  v.  New  York  & 
N.  H.  B.  Co.,  4  Daly  355,  aff'd  53 
N.  Y.  363. 

North  Carolina,  Pittsburgh  Life 
&  Trust  Co.  v.  Young,  172  N.  C.  470, 
90  S.  E.  568;  State  v.  Agey,  171 
N.  C.  831,  88  S.  E.  726;  Black  well's 
Durham  Tobacco  Co.  v.  American  To- 


bacco Co.,  145  N.  C.  367,  59  S.  E. 
123;  Williams  v.  Mutual  Beserve  Fund 
Life  Ass'n,  145  N.  C.  128,  13  Ann. 
Cas.  51,  58  S.  E.  802;  Exchange  Bank 
v.  Tiddy,  67  N.  C.  169. 

North  Dakota.  State  v.  Minneapo- 
lis &  N.  Elevator  Co.,  17  N.  D.  23,  138 
Am.  St.  Bep.  691,  li4  N,  W.  482, 
485. 

Ohio.  Western  U.  Tel.  Co.  v.  Mayer, 
28  Ohio  St.  521;  Newburg  Petroleum 
Co.  v.  Weare,  27  Ohio  St.  343. 

Oregon,  -Cunningham  v.  Klamath 
Lake  B.  Co.,  54  Ore.  13,  101  Pac. 
213,  1099. 

Pennsylvania.  Com.  v.  Fidelity  & 
Deposit  Co.  of  Maryland,  244  Pa.  67, 
70  Atl.  437;  Bank  of  Kentucky  v. 
Schuylkill  Bank,  1  Pars.  Eq.  Cas.  180. 

Rhode  Island.  Biddell  v.  Bochester 
German  Ins.  Co.  of  New  York,  35  B.  I. 
45,  85  Atl.  273. 

South  Carolina.  McSwain  v.  Adams 
Grain  &  Provision  Co.,  93  S.  C.  103, 
Ann.  Cas.  1914  D  981,  76  S.  E.  117; 
Central  Bailroad  &  Banking  Co.  v. 
Georgia  Const.  &  Inv.  Co.,  32  S.  C. 
319,  11  S.  E.  192. 

South  Dakota.  Thomson  v.  Meridian 
Life  Ins.  Co.,  38  S.  D.  570,  162  N. 
W.  373;  Queen  City  Fire  Ins.  Co. 
v.  BaBford,  27  S.  D.  164,  130  N.  W. 
44. 

Tennessee.  Atlas  Powder  Co.  v. 
Goodloe,  131  Tenn.  490,  175  S.  W. 
547;  Clark  v.  Memphis  St.  By.,  123 
Tenn.  232,  130  S.  W.  751;  State 
v.  Phoenix  Ins.  Co.,  92  Tenn.  420,  21 
S.  W.  893;  Ohio  Life  Insurance  & 
Trust  Co.  v.  Merchants'  Insurance 
&  Trust  Co.,  11  Humph.  1,  53  Am. 
Dec.  742;  Hadley  v.  Freedman's  Sav- 
ings &  Trust  Co.,  2  Tenn.  Ch.  122. 

Texas.  Fowler  v.  Bell,  90  Tex.  150, 
39  L.  B.  A.  254,  59  Am.  St.  Bep. 
788,  .37   S.   W.    1058;    Gaar,   Scott   & 
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the  corporation  should  appear  to  be  secured  by  the  Constitution  of 
the  United  States.80 

The  state  can  impose  any  condition  as  a  prerequisite  to  permission 
to  transact  such  business  within  its  borders,  and  the  foreign  corpora- 
tion cannot  question  the  reasonableness  or  validity  of  the  law  pre- 
scribing the  conditions,  if  the  foreign  corporation  does  not  come  within 
the  excepted  classes  elsewhere  mentioned.81     The  power  to  exclude 
includes  the  right  to  allow  a  conditional  or  restricted  exercise  of  tbe 
corporate  powers  of  a  foreign  corporation  within  the  state.8*  "Hav- 
ing no  absolute  right  of  recognition  in  other  states,  but  depending  for 
such  recognition  and  the  enforcement  of  its  contracts  upon  their 
assent,  it  follows,  as  a  matter  of  course,  that  such  assent  may    be 
granted  upon  such  terms  and  conditions  as  those  states  may  thiixk 
proper  to  impose.     They  may  exclude  the  foreign  corporation  en- 


Co.  v.  Shannon,  52  Tex.  Civ.  App. 
634,  115  S.  W.  361. 

Utah.  A.  Booth  &  Co.  v.  Weigand, 
28  Utah  372,  79  Pac.  570,  opinion 
annulled  30  Utah  135,  10  L.  B.  A.  (N. 
S.)  693,  83  Pac.  734;  Hiskey  v.  Pa- 
cific States  Sav.  Co.,  27  Utah  409,  76 
Pac.  20;  Bio  Grande  &  W.  By.  Co. 
v.  Telluride  Power  Transmission  Co., 
23  Utah  22,  63  Pac.  995. 

Vermont.  International  Text-Book 
Co.  v.  Lynch,  81  Vt.  101,  69  Atl. 
541;  In  re  Consolidated  Rendering 
Co.,  80  Vt.  55,  66  Atl.  790,  judgment 
aff'd  207  U.  S.  541,  52  L.  Ed.  327; 
Lycoming  Fire  Ins.  Co.  v.  Medad 
Wright  &  Son,  55  Vt.  526. 

Wisconsin.  State  v.  Leuch,  156  Wis. 
121,  144  N.  W.  290;  Chicago  Title  & 
Trust  Co.  v.  Bashford,  120  Wis.  281, 
97  N.  W.  940. 

Legislation  imposing  conditions  and 
restrictions  upon  the  right  of  foreign 
corporations  to  do  business  within  the 
state  cannot  be  disregarded  by  the 
courts  of  such  state  on  the  ground 
of  comity.  American  Fidelity  Co. 
v.  Bleakley,  157  Iowa  442,  138  N. 
W.  508. 

80Bunyan  v.  Coster,  14  Pet.  (U. 
S.)  122,  10  L.  Ed..  382. 

81  Waters-Pierce  Oil  Co.  v.  Texas, 
177  U.  S.  28,  44  L.  Ed.  657,  aff'g  19 


Tex.  Civ.  App.  1,  44  fl.  W.  936;  Con- 
necticut Mut.  Life  Ins.  Co.  v.  Sprat  ley, 
172  U.  S.  602,  43  L.  Ed.  569;  Orient 
Ins.  Co.  v.  Daggs,  172  U.  S.  557,  43 
L.  Ed.  552,  aff'g  136  Mo.  382,  35    L- 

B.  A.   227,  58  Am.  St.   Bep.   638,    38 
S.  W.  85;   Hooper  v.  California,   155 
U.  S.  647,  648,  39  L.  Ed.  297;   Horn 
Silver  Min.  Co.  v.  New  York,  143    TJ- 
S.  305,  36  L.  Ed.  164;  Cooper  Mfg.  Co- 
v.  Ferguson,  113  U.  S.  727,  28  L.  !E3<»- 
1137;   Doyle  v.  Continental   Ins.  Co* 
94  U.  S.  535,  24  L.  Ed.  148;  Paul    v-- 
Virginia,  8  Wall.  168,  19  L.  Ed.  357  ; 
Western  U.  Tel.  Co.  v.  Frear,  216  F*e<i- 
199;    Dal  ton    Adding    Mach.    Co.      **• 
State    Corporation    Commission,    2 13 
Fed.  889;  Manchester  Fire  Ins.  Co.    **- 
Herriott,  91  Fed.  711;  Fletcher  v.  N*evir 
York  Life  Ins.  Co.,  13  Fed.  526;  SW**^ 
v.  Howard,  96  Neb.  278,  147  N.    W- 
689;  Pierce  Oil  Corporation  v.  Wei*1" 
ert,  106  Tex.  435,  167  S.  W.  808;  West- 
ern U.  Tel.  Co.  v.  State   (Tex.  C*v- 
App.),  121  S.  W.  194. 

88  Pembina  ConsoL  Silver  Mining-  * 
Milling  Co.  v.  Pennsylvania,  125  *&• 
S.  181,  31  L.  Ed.  650;  State  v.  Louis- 
ville &  N.  B.  Co.,  97  Miss.  35,  Ann- 
Cas.  1912  C  1150,  53  So.  454,  51  So- 
918,  921;  Blackwell's  Durham  Tobacco 
Co.  v.  American  Tobacco  Co.,  145  N- 

C.  367,  59  S.  E.  183. 
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tirely ;  they  may  restrict  it  to  particular  localities ;  or  they  may  exact 
such  security  for  the  performance  of  its  contracts  with  citizens  as, 
in  their  judgment,  will  best  promote  the  public  interests.     The  whole 
•   matter  rests  in  their  discretion."38 

A  state  may  by  statute  modify  or  withdraw  such  comity  towards  a 
corporation  created  by,  or  existing  under  the  laws  of  another  state 
or  sovereignty,  provided  the  modification  does  not  come  in  conflict 
with  the  paramount  laws  of  the  United  States.84  And  even  after 
admitting  a  foreign  corporation,  a  state  can  exclude  it  or  change  the 
conditions  for  the  future,  provided,  of  course,  in  doing  so  it  does  not 
impair  any  right  secured  to  it  by  the  Constitution  of  the  United 
States.85  When  the  interest  or  policy  of  a  state  requires  it  to  restrict 
the  rule  of  comity  in  respect  to  foreign  corporations,  it  has  but  to 
declare  its  will,  and  the  legal  presumption  is  at  once  at  an  end.86 


88  Field,  J.,  in  Paul  v.  Virginia,  8 
Wan.  (U.  8.)  168,  19  L.  Ed.  357. 

84  United  States.  Blake  v.  Mc- 
Clung,  172  U.  S.  239,  43  L.  Ed.  432; 
Seaboard  Air  Line  Ry.  Go.  v.  Rail- 
road Commission  of  Alabama,  155 
Ted.  792. 

Florida.  Ulmer  v.  First  Nat.  Bank, 
61  Fla.  460,  55  So.  405,  408. 

Illinois.  State  v.  Illinois  Gent.  R. 
Go.,  246  111.  188,  92  N.  E.  814. 

Indiana.  State  v.  Insurance  Go.  of 
North  America,  115  Ind.  257,  17  N.  E. 
574. 

Louisiana.  State  v.  Hammond  Pack- 
ing Go.,  110  La.  180,  98  Am.  St.  Rep. 
459,  34  So.  368. 

Minnesota.  Tolerton  &  Stetson  Go. 
v.  Barck,  84  Minn.  497,  88  N.  W.  19. 

Nebraska.  State  v.  Standard  Oil 
Co.,  61  Neb.  28,  87  Am.  St.  Rep.  449, 
84  N.  W.  413. 

North  Dakota.  Reed  v.  Todd,  25  S. 
D.  421,  127  N.  W.  527. 

South  Dakota.  Queen  City  Fire 
Ins.  Co.  v.  Basford,  27  S.  D.  164,  130 
N.  W.  44. 

Tezaa.  Continental  Oil  &#  Cotton 
Co.  v.  E.  Van  Winkle  Gin  &  Machine 
Works,  62  Tex.  Civ.  App.  422,  131  S. 
W.  415;  Waters-Pierce  Oil  Co.  v. 
State,  19  Tex.  Civ.  App.  1,  44  S.  W. 


936,  aff'd  177  U.  S.  28,  44  L.  Ed.  657. 

Vermont.  International  Text  Book 
Co.  v.  Lynch,  81  Vt.  101,  69  Atl.  541. 

Washington.  State  v.  Nichols,  -51 
Wash.  619,  99  Pac.  876. 

36  United  States.  Philadelphia  Fire 
Ass'n  v.  New  York,  119  U.  S.  110,  30 
L.  Ed.  342;  Home  Ins.  Co.  v.  Morse, 
20  Wall.  445,  22  L.  Ed.  365;  Ducat  v. 
Chicago,  10  Wall.  410,  19  L.  Ed.  972; 
Paul  v.  Virginia,  8  Wall.  168,  19  L. 
Ed.  357;  Mannington  v.  Hocking  Val- 
ley By.  Co.,  183  Fed.  133;  La  Moine 
Lumber  &  Trading  Co.  v.  Eesterson, 
171  Fed.  980;  Manchester  Fire  Ins. 
Co.  v.  Herriott,  91  Fed.  711. 

Illinois.  State  v.  Illinois  Cent.  R. 
Co.,  246  111.  188,  92  N.  E.  814;  Pierce 
v.  People,  106  111.  11,  46  Am.  Rep. 
683. 

Mississippi  State  v.  Louisville  & 
N.  R.  Co.,  97  Miss.  35,  Ann.  Caa.  1912 
G  1150,  53  So.  454,  51  So.  918. 

Missouri  State  v.  Vandiver,  222 
Mo.  206,  121  S.  W.  45. 

Nebraska.  State  v.  Howard,  96 
Neb.  278,  147  N.  W.  689. 

86  Bank  of  Augusta  v.  Earle,  13  Pet. 
(U.  S.)  519,  10  L.  Ed.  274;  Seaboard 
Air  Line  Ry.  Co.  v.  Railroad  Commis- 
sion Co.  of  Alabama,  155  Fed.  792. 
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§  5739.  Application  of  the  laws  of  the  state  in  which  the 
corporation  is  doing  business.  When  a  corporation  goes  into  another 
state  than  that  by  which  it  was  created  with  the  consent  of  such 
foreign  state,  express  or  implied,  it  does  so  subject  to  the  laws  of  that 
state.  It  cannot  exercise  powers  or  do  acts  therein  which  are  con- 
trary to  the  state's  laws,  although  they  may  be  authorized  by 
its  charter  and  by  the  laws  of  the  state  in  which  it  was  created.87 
Thus  a  corporation  cannot  go  into  another  state  and  take  a  greater 


37  United  States.  Consolidated  Ren- 
dering Co.  v.  Vermont,  207  U.  S.  541, 
52  L.  Ed.  327,  aff  'g  80  Vt.  55,  11  Ann. 
Cas.  1069,  66  Atl.  790;  Dayton  Coal  & 
Iron  Co.  v.  Barton,  183  U.  S.  23,  46 
L.  Ed.  61,  aff'g  103  Tenn.  604,  53  S. 
W.  970;  Waters-Pierce  Oil  Co.  v. 
Texas,  177  U.  8.  28,  44  L.  Ed.  657, 
aff'g  19  Tex.  Civ.  App.  1,  44  8.  W. 
936;  Paul  v.  Virginia,  8  Wall.  168,  19 
L.  Ed.  357;  Runyan  v.  Coster,  14  Pet. 
122,  10  L.  Ed.  382;  Bank  of  Augusta 
v.  Earle,  13  Pet.  519,  10  L.  Ed.  274; 
Baldwin  Tool  Works  v.  Blue,  240  Fed. 
202;  King  Tonopah  Min.  Co.  v.  Lynch, 
232  Fed.  485;  Cyclone  Min.  Co.  v. 
Baker  Light  &  Power  Co.,  165  Fed. 
996;  Diamond  Glue  Co.  v.  United 
States  Glue  Co.,  103  Fed.  838;  Clarke 
v.  Central  Railroad  &  Banking  Co.  of 
Georgia,  50  Fed.  338,  15  L.  R.  A.  683; 
Taylor  v.  Holmes,  14  Fed.  498;  Knott 
v.  Southern  Life  Ins.  Co.,  2  Woods 
479,  Fed.  Cas.  No.  7,894. 

Alabama.  Falls  v.  United  States 
Savings,  Loan  &  Building  Co.,  97  Ala. 
417,  24  L.  R.  A.  174,  38  Am.  St.  Rep. 
194,  13  So.  25;  Central  Railroad  & 
Banking  Co.  v.  Carr,  76  Ala.  388,  52 
Am.  Rep.  339;  Hitchcock's  Heirs  & 
Adm'r  v.  Bank  of  United  States,  7 
Ala.  386. 

Arkansas.  Western  U.  Tel.  Co.  v. 
State,  82  Ark.  309,  12  Ann.  Cas.  82, 
101  S.  W.  748. 

California*  American.  De  Forest 
Wireless  Tel.  Co.  v.  Superior  Court  of 
City  &  County  of  San  Francisco,  153 
Cal.  533,  17  L.  R.  A.  (N.  8.)  1117,  126 
Am.  St.  Rep.  125,  96  Pac.  15. 


Colorado.  Utley  v.  Clark-Gardner 
Lode  Min.  Co.,  4  Colo.  369. 

Florida.  Ulmer  v.  First  Nat.  Bank, 
61  Fla.  460,  55  So.  405;  Equitable 
Building  &  Loan  Ass'n  v.  King,  48 
Fla.  252,  37  So.  181;  Skinner  v.  South- 
ern Home  Building  &  Loan  Ass'n,  46 
Fla.  547,  35  So.  67. 

Illinois.  Joseph  T.  Ryerson  &  Son 
v.  Shaw,  277  HI.  524,  115  N.  E.  650; 
State  v.  Illinois  Cent.  R.  Co.,  246  111. 
188,  92  N.  E.  814;  Alpena  Portland 
Cement  Co.  v.  Jenkins  &  Reynolds  Co., 
244  UK  354,  91  N.  E.  480;  Dunbar  v. 
American  Telephone  &  Telegraph  Co., 
238  111.  456,  87  N.  E.  521,  rev'g  de- 
cree in  142  111.  App.  6;  Harding  v. 
American  Glucose  Co.,  182  111.  551, 
64  L.  R.  A.  738,  74  Am.  St.  Rep.  189, 
228,  55  N.  E.  577,  writ  of  error  dis- 
missed 187  U.  8.  651,  47  L.  Ed.  349; 
Bishop  v.  American  Preservers'  Co., 
157  111.  284,  48  Am.  St.  Rep.  317,  41 
N.  E.  765,  rev'g  51  111.  App.  417;  Gran- 
ite State  Provident  Ass'n  v.  Lloyd, 
145  HI.  620,  34  N.  E.  142;  Santa  Clara 
Female  Academy  v.  Sullivan,  116  111- 
375,  56  Am.  Rep.  776,  6  N.  E.  183; 
Ducat  v.  Chicago,  48  111.  172,  95  Am. 
Dec.  529,  aff'd  10  Wall.  (U.  S.)  410, 
19  L.  Ed.  972;  Wheeler  v.  Mutual  Re- 
serve Fund  Life  Ass'n,  102  111.  App. 
48;  Dubuque  Fire  &  Marine  Ins.  Co. 
v.  Oater,  74  HI.  App.  139. 

Indiana.  Farmers'  &  Merchants' 
Ins.  Co.«v.  Harrah,  47  Ind.  236. 

Kansas.  State  v.  Western  U.  Tel. 
Co.,  75  Kan.  609,  90  Pac.  299;  State 
v.  Phipps,  50  Kan.  609,  18  L.  R.  A. 
657,  34  Am.  St.  Rep.  152,  31  Pac.  1097; 
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rate  of  interest  than  is  allowed  by  its  laws  against  usury,  although  it 


Kansas  City  Bridge  &  Iron  Go.  v. 
Wyandotte  County  Com'rs,  35  Kan. 
557,  11  Pac.  360. 

Kentucky.  Bondurant  v.  Dahnke- 
Walker  Milling  Co.,  175  fcy.  774,  195 
S.  W.  139;  Greene  v.  Kentenia  Cor- 
poration, 175  Ky.  661,  194  8.  W.  820  j 
Com.  v.  Milton,  12  B.  Mon.  212,  54 
Am.  Dec.  522;  Atterberry  v.  Knox  & 
McKee,  4  B.  Mon.  90;  Phoenix  Ins. 
Co.  v.  Com.,  5  Bush  68,  96  Am.  Dec. 
331. 

Iiftnlfffan*.  State  v.  New  Orleans 
Warehouse  Co.,  109  La.  64,  33  So.  81; 
State  v.  North  American  Land  &  Tim- 
ber  Co.,  106  La.  621,  87  Am.  St.  Bep. 
309,  31  So.  172. 

Maryland.  Hannis  Distilling  Co.  v. 
Baltimore,  114  Md.  678,  80  Atl.  319; 
Patapsco  Elec.  Co.  v.  Baltimore,  110 
Md.  306,  72  Atl.  1039;  Mutual  Life 
Ins.  Co.  v.  Mullen,  107  Md.  457,  69 
Atl.  185. 

Massachusetts.  Dolan  v.  Mutual 
Reserve  -Fund  Life  Ass'n,  173  Mass. 
197,  53  N.  E.  398;  Rothrock  v.  Dwell- 
ing-House  Ins.  Co.,  161  Mass.  423,  23 
L.  B.  A.  863,  42  Am.  St.  Rep.  418,  37 
N.  E.  206;  Attorney  General  v.  Bay 
State  Min.  Co.  99  Mass.  148,  96  Am. 
Dec.  717. 

Michigan.  Attorney  General  v. 
First  Nat.  Bank  of  Bay  City,  192 
Mich.  640,  159  N.  W.  335;  Young  v. 
Moore,  162  Mich.  60,  127  N.  W.  29; 
Hartford  Fire  Ins.  Co.  v.  Raymond, 
70  Mich.  485,  38  N.  W.  474;  People  v. 
Howard,  50  Mich.  239,  15  N.  W.  101. 

Minnesota.  State  v.  Creamery 
Package  Mfg.  Co.,  110  Minn.  415,  136 
Am.  St.  Bep.  514,  126  N.  W.  126,  623. 

Mississippi  State  y.  Scottish 
American  Mortg.  Co.,  Ill  Miss.  98,  71 
So.  291;  State  v.  Edward  Hines  Lum- 
ber Co.,  106  Miss.  780,  64  So.  729; 
Shannon  v.  Georgia  State  Building  & 
Loan  Ass'n,  78  Miss.  955,  57  L.  R.  A. 
800,  84  Am.  St.  Rep.  657,  30  So.  51; 


Sokoloski  v.  New  South  Building  & 
Loan  Ass'n,  77  Miss.  155,  26  So.  361. 
Missouri  Lukens  v.  International 
Life  Ins.  Co.,  269  Mo.  574,  191  S.  W. 
418;  State  v.  Roach,  267  Mo.  300,  184 

5.  W.  969;  State  v.  Standard  Oil  Co., 
218  Mo.  1,  116  S.  W.  902;  Burridge  v. 
New  York  Life  Ins.  Co.,  211  Mo.  158, 
109  S.  W.  560;  State  v.  Standard  Oil 
Co.,  194  Mo.  124,  91  S.  W.  1062;  State 
v.  Continental  Tobacco  Co.,  177  Mo. 
1,  75  S.  W.  737;  State  v.  Cook,  171 
Mo.  348,  71  S.  W.  829;  Cravens  v. 
New  York  Life  Ins.  Co.,  148  Mo.  583, 
53  L.  R.  A.  305,  71  Am.  St.  Rep.  628, 
50  S.  W.  519,  aff 'd  178  U.  S.  389,  44  L. 
Ed.  1116;  Daggs  v.  Orient  Ins.  Co.,  136 
Mo.  382,  35  L.  R.  A.  227,  58  Am.  St. 
Rep.  638,  38  S.  W.  85,  aff'd  172  U.  S. 
566,  43  L.  Ed.  556;  Smoot  v.  Bankers' 
Life  Ass'n,  138  Mo.  App.  438,  120  S. 
W.  719;  McDermott  v.  Modern  Wood- 
men of  America,  97  Mo.  App.  636,  71 

6.  W.  833. 

Nebraska.  State  v.  Fleming,  70 
Neb.  523,  97  N.  W.  1063;  Anselme  v. 
American  Savings  &  Loan  Ass'n,  66 
Neb.  520,  92  N.  W.  745;  State  v. 
Standard  Oil  Co.,  61  Neb.  28,  87  Am. 
St.  Rep.  449,  84  N.  W.  413;  Building 
k  Loan  Ass'n  of  Dakota  v.  Bilan,  59 
Neb.  458,  81  N.  W.  308;  Interstate 
Savings  &  Loan  Ass'n  v.  Strine,  58 
Neb.  133,  78  N.  W.  377,  59  Neb.  27, 
80  N.  W.  45. 

New  Jeusey.  McGregor  v.,  Erie 
Ry.  Co.,  35  N.  J.  L.  115. 

New  York.  Martyne  v.  American 
Union  Fire  Ins.  Co.  of  Philadelphia, 
216  N.  Y.  183,  110  N.  E.  502,  aff'g 
168  App.  Div.  380,  153  N.  Y.  Supp. 
433;  German- American  Coffee  Co.  v. 
Diehl,  216  N.  Y.  57,  109  N.  E.  875, 
rev'g  order  in  167  App.  Div.  928,  152 
N.  Y.  Supp.  1113;  Stone  v.  Penn  Yan, 
K.  P.  &  B.  Ry.  Co.,  197  N.  Y.  279, 
134  Am.  St.  Rep.  879,  90  N.  E.  843, 
aff'g   125   App.   Div.  94,  109   N.    Y. 
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may  be  allowed  to  take  such  a  rate  of  interest  by  the  laws  of  the  state 


Supp.  374;Penn  Collieries  Co.  v.  Mc- 
Keever,  183  N.  Y.  98,  2  L.  R.  A.  (N. 
8.)  127,  75  N.  B.  935;  People  v.  Gran- 
ite State  Provident  Ass'n,  161  N.  Y. 
492,  55  N.  E.  1053,  aff  'g  41  App.  Div. 
257,  58  N.  Y.  Supp.  510;  People  v. 
Coleman,  135  N.  Y.  231,  31  N.  E.  1022; 
People  v.  Fire  Ass'n  of  Philadelphia, 
92  N.  Y.  311,  44  Am.  Rep.  380,  aff'd 
119  U.  S.  110,  30  L.  Ed.  342;  Martine 
v.  International  Life  Ins.  Soc.  of 
London,  53  N.  Y.  339,  13  Am.  Rep. 
529;  Bard  v.  Poole,  12  N.  Y.  495; 
German-American  Coffee  Co.  v.  Diehl, 
86  Misc.  547,  149  N.  Y.  Supp.  413; 
Hyde  v.  Scott,  75  Misc.  487,  133  N.  Y. 
Supp.  904,  Allison  v.  T.  A.  Snider 
Preserve  Co.,  20  Misc.  367,  45  N.  Y. 
Supp.  923;  Milnor  v.  New  York  ft  N. 
H.  R.  Co.,  4  Daly  355,  aff'd  53  N.  Y. 
363. 

North  Carolina.  Pittsburgh  Life  ft 
Trust  Co.  v.  Young,  172  N.  C.  470,  90 
S.  E.  568;  State  v.  Agey,  171  N.  C. 
831,  88  S.  E.  726;  Meroney  v.  Atlanta 
Building  ft  Loan  Ass'n,  116  N.  C. 
882,  47  Am.  St.  Rep.  841,  21  S.  E. 
924;  Exchange  Bank  v.  Tiddy,  67  N. 
C.  169. 

North  Dakota.  Reed  v.  Todd,  25 
S.  D.  421,  127  N.  W.  527;  State  v. 
Minneapolis  ft  N.  Elevator  Co.,  17 
N.  D.  23,  138  Am.  St.  Rep.  691,  114 
N.  W.  482,  485. 

Ohio.  Western  IT.  Tel.  Co.  v. 
Mayer,  28  Ohio  St.  521. 

Oklahoma.  Midland  Savings  ft 
Loan  Co.  v.  Deaton,  "157  Pac.  285. 

Oregon.  Cunningham  v.  Klamath 
Lake  R.  Co.,  54  Ore.  13,  101  Pac.  213, 
1099. 

Pennsylvania.  American  Clay  Mfg. 
Co.  of  Pennsylvania  v.  American  Clay 
Mfg.  Co.  of  New  Jersey,  198  Pa.  St. 
189,  48  Atl.  936;  Com.  v.  New  York, 
L.  E.  ft  W.  R.  Co.,  129  Pa.  St.  463, 
15  Am.  St.  Rep*  '724,  18  Atl.  412. 

Rhode  Island,    Biddell  v.  Rochester 


German  Ins.  Co.  of  New  York,  35  Efc- 
I.  45,  85  Atl.  273. 

South  Carolina.  McSwain  v.  Adams 
Grain  ft  Provision  Co.,  93  S.  C.  103, 
Ann.  Cas.  1914  D  981,  76  S.  E.  117. 

Tennessee.  Clark  v.  Memphis  Sfc- 
Ry.  Co.,  123  Tenn.  232,  130  S.  W- 
751;  State  v.  Cumberland  Telephone 
ft  Telegraph  Co.,  114  Tenn.  194,  8« 
S.  W.  390;  State  v.  Phoenix  Ins.  Co-,. 
92  Tenn.  420,  21  S.  W.  893;  Dayton- 
Coal  ft  Iron  Co.  v.  Barton,  103  Tens.. 
604,  53  S.  W.  970,  aff'd  183  U.  S.  2S, 
46  L.  Ed.  61;  Ohio  Life  Insurance  fc 
Trust  Co.  v.  Merchants1  Insurance  A? 
Trust  Co.,  11  Humph.  1,  53  Am.  Dee- 
742. 

Texas.     Southwestern  Telegraph  fi? 
Telephone  Co.  v.  Dallas,  104  Tex.  114^ 
134  S.   W.    321,  rev'g  —  Tex.   Civ- 
App.  — ,   131  S.   W.   80;   Building  ft? 
Loan  Ass'n  v.   Griffin,  90  Tex.  480, 
39  S.  W.  656;  Fowler  v.  Bell,  90  Tex^ 
150,  39  L.  R.  A.  254,  59  Am.  St.  Rep- 
788,  37  S.  W.  1058,  rev'g  35  S.  W- 
822;  Continental  Oil  ft  Cotton  Co.  v- 
E.  Van  Winkle  Gin  ft  Machine  Works, 
62  Tex.  Civ.  App.  422,  131  S.  W.  415? 
Galveston  Land   ft  Improvement  Cow 
v.  Perkins  (Tex.  Civ.  App.),  26  S.  W- 
256. 

Utah,  ffiskey  v.  Pacifie  States 
Savings,  Loan  ft  Building  Co.,  2T 
Utah  409,  76  Pac.  20;  Rio  Grand* 
Western  Ry.  Co.  v.  Telluride  Power 
Transmission  Co.,  23  Utah  22,  63  Pac. 
995. 

Vermont.  International  Text-Book 
Co.  v.  Lynch,  81  Vt.  101,  69  Atl.  541; 
In  re  Consolidated  Rendering  Co.,  80 
Vt.  55,  66  Atl.  790,  aff'd  207  U.  B. 
541,  52  L.  Ed.  327;  Lycoming  Fire  Ins. 
Co.  v.  Medad  Wright  ft  Son,  55  Vt. 
526. 

Virginia.  Connecticut  Mut.  Life 
Ins.  Co.  v.  Duerson's  Ex'r,  28  Gratt. 
630;  Rees  v.  Conocoeheague  Bank,  5 
Rand.  326,  16  Am.  Dec.  755;  Bank  of 
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of  its  creation  or  by  its  charter,88  but  as  will  be  seen  elsewhere,88  the 
fact  that  its  charter,  or  the  general  law  of  the  state  by  which  it  was 
created  provides  that  it  shall  not  take  a  higher  rate  of  interest  than  a 
specified  rate,  does  not  prevent  it  from  taking  a  higher  rate  of  interest 
on  loans  made  by  it  in  another  state,  if  such  higher  rate  is  lawful 
under  the  laws  of  such  other  state.40  So  also  a  corporation  cannot 
go  into  another  state  and  enter  into  unlawful  trusts  and  combina- 
tions in  restraint  of  trade  and  for  the  purpose  of  monopoly  in  viola- 
tion of  its  laws  against  trusts,  combinations  and  monopolies.*1  Nor 
can  a  corporation  take  land  by  devise  in  another  state,  contrary  to 


Marietta  v.  Pindall,  2  Rand.  465. 

Washington.  State  v.  Nichols,  51 
Waah.  619,  99  Pac.  876. 

38  Alabama.  Falls  v.  United  States 
Savings,  Loan  ft  Building  Co.,  97  Ala. 
417,  24  L.  R.  A.  174,  38  Am.  St.  Rep. 
194,  13  So.  25;  Hitchcock's  Heirs  ft 
Adm  'r  v.  United  States  Bank  of  Penn- 
sylvania, 7  Ala.  386. 

Mississippi.  National  Mut.  Build- 
ing ft  Loan  Ass'n  v.  Hulet,  33  So.  3; 
Georgia  State  Building  ft  Loan  Ass'n 
v.  Shannon,  80  Miss.  642,  31  So.  900; 
National  Mut.  Building  ft  Loan  Ass'n 
of  New  York  v.  Pinkston,  79  Miss. 
468,  30  So.  692,  31  So.  834;  Shannon 
v.  Georgia  State  Building  ft  Loan 
Ass'n,  78  Miss.  955,  84  Am.  St.  Rep. 
657,  30  So.  51;  Sokoloski  v.  New 
South  Building  ft  Loan  Ass  'n,  77  Miss. 
155,  2ft  So.  361;  Knox  v.  Bank  of 
United  States,  26  Miss.  655. 

Nebraska.  Anselme  v.  American 
Savings  ft  Loan  Ass'n,  66  Neb.  520, 
92  N.  W.  745;  Building  ft  Loan  Ass'n 
of  Dakota  v.  Bilan,  59  Neb.  458,  81 
N.  W.  308;  Interstate  Savings  ft  Loan 
Ass'n  v.  Strine,  58  Neb.  133,  78  N. 
W.  377,  59  Neb.  27,  80  N.  W.  45. 

North  Carolina.  Meroney  v.  At- 
lanta Building  ft  Loan  Ass'n,  116  N. 
C.  882,  47  Am.  St.  Bep.  841,  21  S.  E. 
924. 

Pennsylvania.  Land  Title  ft  Trust 
Co.  v.  Pulmer,  24  Pa.  Super.  Ct.  256. 

Texas.  Building  ft  Loan  Ass'n  v. 
Griffin,  90  Tex.  480,  39  S.   W.   656; 


Southern  Building  ft  Loan  Ass'n  v. 
Atkinson,  20  Tex.  Civ.  App.  516,  50 
S.  W.  170;  Crenshaw  v.  Hedrick,  19 
Tex.  Civ.  App.  52,  47  S.  W.  71;  Na- 
tional Loan  ft  Investment  Co.  v.  Stone 
(Tex.  Civ.  App.),  46  S.  W.  67. 

West  Virginia.  Floyd  v.  National 
Loan  ft  Investment  Co.,  49  W.  Va. 
327,  54  L.  R.  A.  536,  87  Am.  St.  Bep. 
805,  38  S.  E.  653. 

See  §  5723,  supra. 

89  See  5  5723,  supra. 

40  United  States.  United  States 
Mortg.  Go.  v.  Sperry,  24  Fed.  838. 

Alabama.  Hitchock's  Heirs  ft 
Adm  'r  v.  United  States  Bank  of  Penn- 
sylvania, 7  Ala.  386. 

Louisiana.  Frazier  v.  Willcox,  4 
Bob.  517. 

Mississippi  Knox  v.  Bank  of 
United  States,  26  Miss.  655. 

Missouri.  Bank  of  Louisville  v. 
Young,  37  Mo.  398. 

New  York.  Bard  v.  Poole,  12  N.  Y. 
495. 

41  United  States.  Waters-Pierce 
Oil  Co.  v.  Texas,  177  U.  S.  28,  44  L. 
Ed.  657,  aff'g  19  Tex.  Civ.  App.  1,  44 
S.  W.  936. 

Illinois.  Harding  v.  American  Glu- 
cose Co.,  182  HI.  551,  635,  64  L.  B.  A. 
738,  74  Am.  St.  Bep.  189,  228,  55  N.  E. 
577,  writ  of  error  dismissed  187  U.  S. 
651,  47  L.  Ed.  349. 

Kansas.  State  v.  Phipps,  50  Kan. 
609,  18  L.  B.  A.  657,  34  Am.  St.  Rep. 
152,  31   Pac.   1097. 
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its  statute  of  wills,  although  it  may  be  authorized  to  take  by  devise  by 
its  charter  and  by  the  statute  of  wills  of  the  state  by  which  it  was 
created.48 

A  foreign  corporation  which  has  assumed  the  name  of  a  domestic 
corporation,  which  it  could  not  obtain  if  incorporated  under  the  laws 
of  the  state,  will  be  enjoined  from  the  use  thereof,  although  it  has 
complied  with  the  statute  prescribing  conditions  precedent  to  the 
right  to  do  business  in  the  state  and  has  received  a  certificate.48 

Under  the  doctrine  that  a  foreign  corporation  will  not  be  permit- 
ted to  exercise  in  a  state  powers  which  the  laws  of  the  state  deny  to 
domestic  corporations,  it  has  been  held  that  if  the  laws  of  a  state  do 
not  permit  its  domestic  corporations,  when  they  are  insolvent  and 
have  ceased  to  do  business,  to  prefer  one  creditor  to  the  exclusion  of 
others,  such  preferences  made  by  an  insolvent  foreign  corporation 
will  not  be  permitted  to  operate  in  the  state,  although  they  may  be 
valid  in  the  state  by  which  the  corporation  was  created  and  where  they 
were  made.44  In  New  York,  however,  it  has  been  held  that  the  statute 
of  that  state  prohibiting  corporations  from  making  an  assignment  or 


Nebraska.  State  v.  Standard  Oil 
Co.,  61  Neb.  28,  87  Am.  St.  Rep.  449, 
84  N.  W.  413. 

South  Carolina.  State  v.  Virginia- 
Carolina  Chemical  Co.,  71  S.  C.  544, 
51  S.  B.  455. 

Tennessee.  State  v.  Schlitz  Brew- 
ing Co.,  104  Tenn.  715,  78  Am.  St. 
Rep.  941,  59  S.  W.  1033. 

See  §  5723,  supra,  and  see  generally 
Chap.  54,  supra. 

43  United  States.  American  &  Chris- 
tian Foreign  Union  v.  Yount,  101  XJ. 
S.  352,  25  Lu  Ed.  888;  United  States 
v.  Fox,  94  U.  S.  315,  24  L.  Ed.  192. 

Illinois.  Starkweather  v.  Ameri- 
can Bible  Society,  72  111.  50,  22  Am. 
Bep.  133. 

New  York.  Trustees  of  Amherst 
College  v.  Bitch,  151  N.  Y.  282,  37 
L.  B.  A.  305,  45  N.  E.  876;  In  re 
Prime,  136  N.  Y.  347,  18  L.  B.  A.  713, 
32  N.  E.  1091;  Hollis  v.  Drew  Theo- 
logical Seminary,  95  N.  Y.  175;  White 
v.  Howard,  46  N.  Y.  144,  52  Barb. 
294;  Levy  v.  Levy,  33  N.  Y.  97; 
Fraser  v.  McNaughton,  58  Hun  30,  11 
N.    Y.    Supp.    384,    revM    on    other 


grounds  124  N.  Y.  479,  26  N.  E.  1034; 
Boyce  v.  St.  Louis,  29  Barb.  650,  18 
How.  Pr.  125;  Draper  v.  Trustees  of 
Harvard  College,  57  How.  Pr.  269. 

Ohio.  American  Bible  Society  v. 
Marshall,  15  Ohio  St.  537. 

Pennsylvania.  Thompson  v. 
Swoope,  24  Pa.  St.  474. 

West  Virginia.  University  v.  Tuck- 
er, 31  W.  Va.  621,  8  S.  E.  410;  WilBon 
v.  Perry,  29  W.  Va.  169,  1  S.  E.  302. 

See  f  1108,  and  f  5725,  supra,  §  5869, 
infra. 

48  See,  as  to  this  question,  §§735, 
736,  supra.  See  also  Philadelphia 
Trust,  Safe  Deposit  &  Insurance  Co. 
v.  Philadelphia  Trust  Co.,  123  Fed. 
534;  International  Trust  Co.  v.  Inter- 
national Loan  &  Trust  Co.,  153  Mass. 
271,  10  L.  B.  A.  758,  26  N.  E.  693; 
Employers'  Liability  Assur.  Corpora-' 
tion  v.  Employers'  Liability  Ins.  Co., 
61  Hun  (N.  Y.)  552,  16  N.  Y.  Supp. 
397. 

44  Fowler  v.  Bell,  90  Tex.  150,  39 
L.  B.  A.  254,  59  Am.  St.  Bep.  788, 
37  S.  W.  1058.  See  §5724,  supra, 
§  5827,  intra. 
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transfer  in  contemplation  of  insolvency,  or  when  insolvent,  applies 
to  domestic  corporations  only ;  that  it  does  not  make  such  assignments 
and  transfers  by  a  foreign  corporation  contrary  to  public  policy ;  and 
that  such  a  transfer  or  assignment  by  an  insolvent  foreign  corpora- 
tion, although  made  in  the  state,  is  valid,  if  it  is  not  invalid  under 
the  charter  of  the  corporation  or  the  general  law  of  the  state  of  its 
domicile.46 

When  a  foreign  corporation,  which  does  not  come  within  the  class  of 
corporations  which  are  not  subject  to  regulation  or  restriction  by 
state  laws,40  enters  a  state  other  than  that  of  its  creation  for  the  pur- 
pose of  exercising  its  powers  or  transacting  business  therein,  it  is  not 
only  subject  to  the  burdens  and  responsibilities  imposed  by  the  laws 
which  it  finds  in  force  there,  but  it  is  also  entitled  to  the  benefits  of 
such  laws  to  the  same  extent  as  a  corporation  of  like  character  created 
by  or  organized  under  the  laws  of  such  state.47  So  where  a  corpora- 
tion is  authorized  by  its  charter  to  make  contracts  and  acquire  prop- 
erty, in  general  terms,  for  the  purpose  of  carrying  on  its  legitimate 
business,  and  is  invested  with  the  capacity  of  suing  and  being  sued, 
it  may  by  comity  make  contracts  and  acquire  property  in  other  states, 
and,  as  to  such  contracts  and  property,  may  seek  the  remedies  af- 
forded, and  is  bound  by  the  obligations  imposed  by  the  laws  of  such 
states.48     A  foreign  corporation  will  be  deemed  to  have  entered  a  state 


4*  Vanderpoel  v.  Gorman,  140  N.  Y. 
563,  24  L.  R.  A.  548,  37  Am.  St.  Rep. 
601,  35  N.  E.  932.     See  §  5827,  infra. 

« See  §5724,  supra,  §§5752-5735, 
infra. 

47HIinol8.  Santa  Clara  Female 
Academy  v.  Sullivan,  116  HI.  375,  56 
Am.  Bep.  776,  6  N.  E.  183;  Rothschild 
v.  New  York  Life  Ins.  Co.,  97  111.  App. 
547;  Freie  v.  Fidelity  Bldg.  &  Sav. 
Union,  66  111.  App.  152,  aff'd  166  HI. 
128,  57  Am.  St.  Bep.  123,  46  N.  E. 
784. 

New  York.  Milnor  v.  New  York  & 
N.  H.  B.  Co.,  4  Daly  355,  aff'd  53 
N.  Y.  363. 

North  Carolina.  Blackwell's  Dur- 
ham Tobacco  Co.  v.  American  To- 
bacco Co.,  145  N.  C.  367,  59  S.  E.  123. 

Ohio.  State  v.  Sherman,  22  Ohio 
St.  411. 

Pennsylvania.  New  York  &  E.  B. 
Co.  v.  Young,  33  Pa.  St.  175. 


Texas.  Lytle  v.  Custead,  4  Tex. 
Civ.  App.  490,  23  S.  W.  451. 

West  Virginia.  Floyd  v.  National 
Loan  &  Investment  Co.,  49  W.  Va.  327, 
•54  L.  B.  A.  536,  87  Am.  St.  Bep.  805, 
38  S.  E.  653. 

"When  a  foreign  corporation  un- 
dertakes to  do  business  in  this  state, 
it  must  conform  to  the  laws  of  this 
state.  It  cannot  withdraw  itself 
from  the  operation  of  the  statutes  of 
the  state  by  the  insertion  of  clauses 
in  its  policies  which  are  contrary  to 
the  provisions  of  our  law,  nor  can  it 
avail  itself  of  our  laws  without  bear- 
ing its  burdens.  *'  Smoot  v.  Bank- 
ers' Life  Ass'n,  138  Mo.  App.  438, 
120  S.  W.  719,  following  Cravens  v. 
New  York  Life  Ins.  Co.,  148  Mo. 
583,  53  L.  B.  A.  305,  71  Am.  St.  Bep. 
628,  50  S.  W.  519,  aff'd  178  U.  S. 
389,  44  L.  Ed.  1116. 

*S  Taylor  v.  Holmes,  14  Fed.  498; 
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with  notice  of  and  under  an  implied  agreement  to  become  subject  to 
the  laws  thereof.49  The  fact  that  a  corporation  has  not  complied  with 
the  requirements  of  the  corporation  act  of  a  foreign  state  in  which  it 
seeks  to  do  business  does  not  bar  its  contracts  in  such  foreign  state 
from  being  governed  by  the  laws  thereof.50  Where  there  is  no  state 
statute  prohibiting  a  foreign  corporation  from  doing  business  in  the 
state,  such  corporation  may  make  the  law  of  the  state  of  its  incorpora- 
tion applicable  to  contracts  made  by  it,  but  where  the  laws  of  the 
state  in  which  it  is  doing  business  prohibit  such  a  corporation  from 
making  certain  kinds  of  contracts,  it  can  act  only  in  accordance  with 
those  laws.51  The  contract  of  a  corporation  entered  into  in  a  foreign 
state  will  be  governed  by  the  laws  of  such  foreign  state  irrespective  of 
a  provision  in  the  contract  that  it  shall  be  governed  by  the  laws  of 
the  state  by  or  under  whose  laws  the  corporation  was  created.58 


Black  well 'a  Durham  Tobacco  Go.  v. 
American  Tobacco  Co.,  145  N.  C.  367, 
59  S.  E.  123.  See  §§54,  2978,  2938, 
supra. 

40  Kentucky.  Zaeher  v.  Fidelity 
Trust  &  Safety- Vault  Co.,  109  Ky. 
441,  59  S.  W.  493. 

Missouri  State  v.  Standard  Oil 
Co.,  194  Mo.  124,  91  S.  W.  1062. 

New  York.  People  v.  Priest,  79 
Misc.  69,  126  N.  Y.  Supp.  472. 

South  Carolina,  State  v.  Virginia- 
Carolina  Chemical  Co.,  71  S.  C.  544, 
51  S.  E.  455. 

Tennessee.  State  v.  Cumberland 
Telephone  &  Telegraph  Co.,  114  Tenn. 
194,  86  S.  W.  390. 

Utah.  Hiskey  v.  Pacific  States 
Savings,  Loan  &  Building  Co.,  27 
Utah  409,  76  Pac.  20. 

W>Corley  v.  Travelers'  Protective 
Ass'n,  105  Fed.  854;  Berry  v.  Knight 
Templars'  &  Masons'  Life  Indemnity 
Co.,  46  Fed.  439. 

51  Wheeler  v.  Mutual  Reserve  Fund 
Life  Ass'n,  102  HI.  App.  48;  Cravens 
v.  New  York  Life  Ins.  Co.,  148  Mo. 
583,  53  L.  B.  A.  305,  71  Am.  St.  Bep. 
628,  50  S.  W.  519,  aff 'd  178  U.  S.  389, 
44  L.  Ed.  1116;  Smoot  v.  Bankers' 
Life  Ass'n,  138  Mo.  App.  438,  120 
S.  W.  719;  Floyd  v.  National  Loan 
Investment   Co.,   49   W.   Va.   327,   54 


L.  R.  A.  536,  87  Am.  St.  Rep.  805,  38 
S.  E.  653.    See  §5730,  supra. 

"The  rule  to  be  deduced  from  the 
authorities  seems  to  be,  that  when  no 
statute  intervenes  prohibiting  it,  a 
corporation  doing  business  by  permis- 
sion in  another  state  from  that  of  its 
incorporation  may  by  contract  make 
the  law  of  the  state  of  its  incorpo- 
ration the  applicatory  law  of  the  con- 
tract, but  that  where  the  laws  of  the 
state  in  which  it  does  business  by 
license  prohibit  such  corporations 
from  making  certain  kinds  of  con- 
tracts, they  can  only  act  in  accord- 
ance therewith."  Cravens  v.  New 
York  Life  Ins.  Co.,  148  Mo.  583,  53 
L.  B.  A.  305,  71  Am.  St.  Bep.  628,  50 
S.  W.  519  (aff'd  178  IT.  S.  389,  44 
L.  Ed.  1116),  quoted  with  approval 
in  Wheeler  v.  Mutual  Reserve  Fund 
Life  Ass'n,  102  111.  App.  48. 

M  United  States.  National  Mut. 
Building  &  Loan  Ass  'n  v.  Brahan,  193 
U.  S.  635,  48  L.  Ed.  823,  aff  'g  80  Miss. 
407,  57  L.  B.  A.  793,  31  So.  840;  John 
Hancock  Mut.  Life  Ins.  Co.  v.  Warren, 
181  XL  S.  73,  45  L.  Ed.  755;  New  York 
Life  Ins.  Co.  v.  Cravens,  178  U.  8. 
389,  44  L.  Ed.  1116;  Wall  v.  Equi- 
table Life  Assur.  Society,  32  Fed.  273. 

Illinois.  Wheeler  v.  Mutual  Reserve 
Fund  Life   Ass'n,   102   111.  App.  48; 
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This  rule  that  when  a  foreign  corporation  goes  into  a  state  other 
than  that  by  which  it  was  created,  with  its  consent,  .express  or  im- 
plied, it  does  so  subject  to  its  laws,  has  reference  only  to  valid  laws.58 

§  5740.  limitation  of  comity  by  local  policy.  Even  though  there 
be  no  statutory  provision  modifying  or  withdrawing  the  extension  of 
the  rule  of  comity  to  foreign  corporations,  the  law  of  comity  between 
the  states  does  not  require  a  state  to  allow  a  foreign  corporation  to 
do  business  or  hold  property  within  its  limits,  or  require  the  courts 
to  enforce  its  contracts  made  within  the  state  or  otherwise  recognize 
it,  when  to  do  so  would  be  contrary  to  its  public  policy.5* 

Rothschild  v.  New  York  Life  Ins.  Co.,  M  Carroll  v.  Greenwich  Ins.  Co.,  199 


97  111.  App.  547. 

Massachusetts.  Abraham  v.  Mu- 
tual Reserve  Fund  Life  Ass'n,  183 
Mass.  116,  66  N.  E.  605;  Dolan  v.  Mu- 
tual Reserve  Fund  Life  Ass'n,  173 
Mass.  197,  53  N.  E.  398. 
'  Mississippi.  Shannon  v.  Georgia 
State  Building  &  Loan  Ass'n,  78  Miss. 
955,  57  L.  R.  A.  800,  84  Am.  St.  Rep. 
657,  30  So.  51. 

Missouri.  Cravens  v.  New  York 
Life  Ins.  Co.,  148  Mo.  583,  53  L.  R.  A. 
305,  71  Am.  St.  Rep.  628,  50  S.  W. 
519,  aff'd  178  U.  S.  389,  44  L.  Ed. 
1116;  Smoot  v.  Bankers'  Life  Ass'n, 
138  Mo.  App.  438,  120  S.  W.  719; 
McDermott  v.  Modern  "Woodmen  of 
America,  97  Mo.  App.  636,  71  S.  W. 
'  833;  Bfassfield  v.  Knights  of  Macca- 
bees, 92  Mo.  App.  102. 

North  Carolina.  Meroney  v.  At- 
lanta Building  &  Loan  Ass'n,  116 
N.  C.  882,  47  Am.  St.  Rep.  841,  21  S. 
E.  924,  quoted  with  approval  in 
Building  &  Loan  Ass'n  v.  Griffin,  90 
Tex.  480,  39  S.  W.  656. 

Oregon.  Washington  Nat.  Building, 
Loan  &  Investment  Ass'n  v.  Stanley, 
38  Ore.  319,  58  L.  R.  A.  816,  84  Am. 
St.  Rep.  793,  63  Pac.  489. 

Texas.  Building  &  Loan  Ass'n  v. 
Griffin,  90  Tex.  480,  39  S.  "W.  656. 

Utah.  Hiskey  v.  Pacific  States 
Savings,  Loan  &  Building  Co.,  27 
Utah  409,  76  Pac.  20. 

See  §  5730,  supra. 


U.  S.  401,  50  L,  Ed.  246,  rev'g  125 
Fed.  121 ;  W.  W.  Cargill  Co.  v.  Minne- 
sota, 180  U.  S.  452,  45  L.  Ed.  619; 
Niagara  Fire  Ins.  Co.  v.  Cornell,  110 
Fed.  816. 

"A  company  lawfully  doing  busi- 
ness in  the  state,"  the  Supreme  Court 
of  the  United  States  has  said,  "is 
no  more  bound  by  &  general  uncon- 
stitutional enactment  than  a  citizen 
of  the  state."  Carroll  v.  Greenwich 
Ins.  Co.,  199  U.  S.  401,  50  L.  Ed.  246, 
rev  'g  125  Fed.  121. 

In  Hartford  Fire  Ins.  Co.  of  Con- 
necticut v.  Perkins,  125  Fed.  502,  it 
was  held  that  a  foreign  insurance 
corporation  had  no  right  to  contest 
the  constitutionality  of  a  statute  reg- 
ulating its  right  to  do  business  in  the 
state,  and  it  had  the  option  either  to 
cease  business  in  the  state  or  comply 
with  such  statutory  requirements. 
This  case  would  seem,  however,  to  be 
overrruled  by  Carroll  v.  Greenwich 
Ins.  Co.  of  New  York,  199  U.  S.  401, 
50  L.  Ed.  246. 

In  City  of  New  Orleans  v.  Penn 
Mut.  Life  Ins.  Co.,  106  La.  31,  30 
So.  254,  it  was  held  that  where  a  cor- 
poration does  all  its  business  within 
the  state,  it  has  no  standing  to  ques- 
tion the  validity  of  an  ordinance  rel- 
ative to  a  license  to  be  paid  on  busi- 
ness transacted  by  a  corporation  with- 
out the  state. 

54  United     States.       Waters-Pierce 
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The  public  policy  of  a  state,  in  reference  to  its  extension  of:     tke 


Oil  Co.  v.  State,  177  U.  S.  28,  44  L.  Ed. 
657,  aff 'g  19  Tex.  Civ.  App.  1,  44  S.  W. 
936;  American  &  Foreign  Christian 
Union  v.  Yount,  101  U.  8.  352,  356,  25 
L.  Ed.  888;  Co  well  v.  Colorado  Springs 
Co.,  100  U.  S.  55,  25  L.  Ed.  547;  Bank 
of  Augusta  v.  Earle,  13  Pet.  519, 10  L. 
Ed.  274;  Mannington  v.  Hocking  Val- 
ley By.  Co.,  183  Ted.  133;  Blodgett  v. 
Lanyon  Zinc  Co.,  120  Fed.  893;  Clarke 
v.  Central  Bailroad  &  Banking  Co. 
of  Georgia,  50  Fed.  338,  15  L.  B.  A. 
683;  Knott  v.  Southern  Life  Ins.  Co., 
2  Woods  479,  Fed.  Cas.  No.  7,894. 

Alabama.  Hitchcock's  Heirs  & 
Adm'r  y.  Bank  of  United  States,  7 
Ala.  386. 

Colorado.  Iron  Silver  Min.  Co.  v. 
Cowie,  31  Colo.  450,  72  Pac.  1067. 

Idaho.  Donaldson  v.  Thousand 
Springs  Power  Co.,  29  Idaho  735,  162 
Pac.  334. 

Illinois.  Alpena  Portland  Cement 
Co.  v.  Jenkins  &  Reynolds  Co.,  244 
111.  354,  91  N.  E.  480;  Harding  v. 
American  Glucose  Co.,  182  111.  551,  64 
L.  B.  A.  738,  74  Am.  St.  Bep.  189,  55 
N.  E.  577,  writ  of  error  dismissed  187 
U.  8.  651,  47  L.  Ed.  349;  Freie  v. 
No.  4  Fidelity  Bldg.  &  Sav.  Union, 
166  111.  128,  57  Am.  St.  Bep.  123,  46 
N.  E.  784;  Hazleton  Boiler  Co.  v. 
Hazleton  Tripod  Boiler  Co.,  142  111. 
494,  30  N.  E.  339;  Santa  Clara  Female 
Academy  v.  Sullivan,  116  111.  375,  56 
Am.  Bep.  776,  6  N.  E.  183;  Stevens 
v,  Pratt,  101  111.  206;  United  States 
Trust  Co.  v.  Lee,  73  HI.  142,  24  Am. 
Bep.  236;  Carroll  v.  East  St.  Louis, 
67  111.  568,  16  Am.  Bep.  632;  Ducat  v. 
Chicago,  48  HI.  172,  95  Am.  Dec.  529, 
aff'd  10  Wall.  (U.  S.)  410,  19  L.  Ed. 
972;  Warren  v.  Interstate  Bealty  Co., 
192  111.  App.  438;  Bradbury  v.  Wau- 
kegan  &  W.  Mining  &  Smelting  Co., 
113  111.  App.  600;  Wheeler  v.  Mutual 
Beserve  Fund  Life  Ass'n,  102  HI. 
App.    48;    Dubuque    Fire    &    Marine 


Ins.  Co.  v.  Oster,  74  HI.  App.   !J 

Indiana,      MacMurray    v.    S^d^wett* 
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155  Ind.  560,  80  Am.  St.  Bep. 
N.  E.  722. 

Kansas.    Kansas  City  Bridge    <4 
Co.   v.   Commissioners   of  WysLx 
County,   35   Kan.   557,    11    Pa<s_ 
Land  Grant  Bailway  &  Trust 
Coffey  County  Com'rs,  6  Kan. 

Kentucky,     dom.  v.  Milton, 
Mon.  212,  54  Am.  Dec.  522;  L. 
v.  Commercial  Bank,  8  Dana  I 
Am.  Dec.  481. 

Louisiana.       State     v.     Ha 
Packing  Co.,  110  La.  180,  98 
Bep.  459,  34  So.  368;   State  v~_ 
Orleans  Warehouse   Co.,   109 
33  So.  81;  Frazier  v.  Willcox, 
517. 

Maryland.    Hannis  Distilling 
Baltimore,  114  Md.  678,  80  At:*  — 
Patapsco  Elec.  Co.  v.  Baltimore  ^ 
Md.  306,  72  Atl.  1039. 

Massachusetts,      Enterprise 
ing  Co.  v.  Grime,  173  Mass.  £ 
N.  E.  855;  Kennebec  Co.  v.  A 
Insurance  &  Banking  Co.,  6  Gra- 

Michigan.    Seamans  v.  Temp 
105  Mich.  400,  28  L.  B.  A.  4 
Am.  St.  Bep.  457,  63  N.  W.  408   ? 
mond  Match  Co.  v.  Begister  of 
51  Mich.  145,  16  N.  W.  314;  T 
son  v.  Waters,  &5  Mich.  214, 
Bep.  243. 

Minnesota.       State     v.     Crec^ 
Package  Mfg.  Co.,  110  Minn.  4l^r 
Am.  St.  Bep.  514,  126  N.  W.  129, 

Mississippi.        State      v.      Scot^*5* 
American  Mortg.  Co.,  Ill  Miss.  9S9  '*■ 
So.    291;    Williams    v.    Cress  well,    51 
Miss.  817. 

Missouri  Ferguson  v.  Soden,  HI 
Mo.  208,  33  Am.  St.  Bep.  512,  19  S. 
W.  727;  Blair  v.  Perpetual  Ins.  Co., 
10  Mo.  559,  47  Am.  Dec.  129;  Tooney 
v.  Supreme  Lodge  K.  of  P.  of  World, 
14  Mo.  App.  507. 

Nebraska.    People 's  Building,  Loan 


o.  v. 

319; 
110 
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rule  of  comity  to  foreign  corporations,  is  deduced  from  the  general 
course  of  its  legislation  or  from  the  settled  adjudications  of  its  highest 
court.85 


&   Saving  Ass'n  v.  Gilmore,  1  Neb. 
(Unoff.)   181,  90  N.  W.  108. 

New  Hampshire.  United  States 
Fidelity  &  Guaranty  Co.  v.  Linehan, 
73  N.  H.  41,  58  Atl.  956;  Fisher  v. 
Lord,  63  N.  H.  514,  3  Atl.  927;  Hill 
v.  Spear,  50  N.  H.  253,  9  Am.  Rep. 
305. 

New  Jersey.  Coler  v.  Tacoma  Rail- 
way &  Power  Co.,  65  N.  J.  Eq.  347, 
103  Am.  St.  Rep.  786,  54  Atl.  413, 
rev'g  64  N.  J.  Eq.  117,  53  Atl.  680, 
Hill  v.  Beach,  12  N.  J.  Eq.  31. 

New  York.  Martyne  v.  American 
Union  Fire  Ins.  Co.  of  Philadelphia, 
216  N.  T.  183,  110  N.  E.  502,  aff'g 
168  App.  Div.  380,  153  N.  Y.  Supp. 
433;  Lancaster  v.  Amsterdam  Im- 
provement Co.,  140  N.  Y.  576,  24  L. 
R.  A.  322,  35  N.  E.  964,  rev  'g  72  Hun 
18,  25  N.  Y.  Supp.  309;  Demarest  v. 
Flack,  128  N.  Y.  205,  13  L.  R.  A.  854, 
28  N.  E.  645;  Bard  v.  Poole,  12  N.  Y. 
495;  Mumford  v.  American  Life  Insur- 
ance &  Trust  Co.,  4  N.  Y.  463;  Alward 
v.  Holmes,  10  Abb.  N.  Cas.  96;  Mer- 
rick v.  Brainard,  38  Barb.  574,  modi- 
fied 34  N.  Y.  208;  Stoney  v.  American 
Life  Ins.  Co.,  11  Paige  635. 

North  Dakota.  State  v.  Minne- 
apolis &  N.  Elevator  Co.,  17  N.  D.  23, 
138  Am.  St.  Rep.  691,  114  N.  W.  482, 
485. 

Ohio.  State  v.  Aetna  Life  Ins.  Co., 
69  Ohio  St.  317,  69  N.  E.  608;  New- 
burg  Petroleum  Co.  v.  Weare,  270 
Ohio  St.  343;  State  v.  Sherman,  22 
Ohio  St.  411;  Myers  v.  Manhattan 
Bank,  20  Ohio  283. 

Pennsylvania.  Van  Steuben  v. 
Central  R.  Co.,  178  Pa.  St.  367,  34 
L.  R.  A.  577,  35  Atl.  992;  New  York 
&  E.  B.  Co.  v.  Young,  33  Pa,  St.  175; 
Bank  of  Kentucky  v.  Schuylkill  Bank, 
1  Pars.  Eq.  Cas.  180. 

Rhode  Island.     Riddell   v.   Roches- 


ter German  Ins.  Co.  of  New  York,  35 
R.  I.  45,  85  Atl.  273. 

Tennessee.  Clark  v.  Memphis  St. 
Ry.  Co.,  123  Tenn.  232,  130  S.  W.  751; 
Ohio  Life  Insurance  &  Trust  Co.  v. 
Merchants'  Insurance  &  Trust  Co.,  11 
Humph.  1,  53  Am.  Dec.  742. 

Texas.  Fowler  v.  Bell,  90  Tex.  150, 
39  L.  R.  A.  254,  59  Am.  St.  Rep.  788, 
37  S.  W.  1058;  Chapman  v.  Hallwood 
Cash  Register  Co.,  32  Tex.  Civ.  App. 
76;  73  S.  W.  969;  Empire  Mills  v. 
Alston  Grocery  Co.,  4  Willson,  Civ. 
Cas.  Ct.  App.  §  221,  12  L.  R.  A.  366, 
15  S.  W.  200,  505. 

Utah.  A.  Booth  &  Co.  v.  Weigand, 
28  Utah  372,  79  Pac.  570,  opinion  an- 
nulled in  30  Utah  135,  10  L.  R.  A. 
(N.  S.)  693,  83  Pac.  734. 

Virginia.  Rees  v.  Conococheague 
Bank,  5  Rand.  326,  16  Am.  Dec.  755; 
Bank  of  Marietta  v.  Pindall,  2  Rand. 
465. 

West  Virginia.  Floyd  v.  National 
Loan  &  Investment  Co.,  49  W.  Va. 
327,  54  L.  R.  A.  536,  87  Am.  St.  Rep. 
805,  38  S.  E.  653. 

W  United  States.  American  &  For- 
eign Christian  Union  v.  Yount,  101 
U.  a  352,  25  L.  Ed.  888;  Mannington 
v.  Hocking  Valley  Ry.  Co.,  183  Fed. 
133. 

Illinois.  Carroll  v.  East  St.  Louis, 
67  111.  568,  16  Am.  Rep.  632. 

New  Jersey.  Coler  v.  Tacoma  Rail- 
way &  Power  Co.,  65  N.  J.  Eq.  347, 
103  Am.  St.  Rep.  786,  54  Atl.  413, 
rev'g  64  N.  J.  Eq.  117,  53  Atl.  680. 

North  Carolina.  Blackwell's  Dur- 
ham Tobacco  Co.  v.  American  Tobacco 
Co.,  145  N.  C.  367,  59  S.  E.  123. 

Pennsylvania.  Van  Steuben  v. 
Central  R.  Co.,  178  Pa.  St.  367,  34 
L.  R.  A.  577,  35  Atl.  992. 

Rhode  Island.    Riddell  v.  Rochester 
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In  considering  what  is  contrary  to  the  public  policy  of  the  state, 
the  Supreme  Court  of  Tennessee  said:  "Anything  that  is  contra 
bonos  mores  is  against  public  policy.  *  *  *  Any  power  attempted 
to  be  exercised  under  a  foreign  statute  or  charter  that  violates  a 
statute  of  the  state,  where  it  is  sought  to  be  used,  or  of  the  United 
States,  or  that  is  contrary  to  the  settled  decisions  of  the  highest  court 
of  the  state,  is  against  public  policy.  These  are  the  sources  from 
which  public  policy  must  be  learned,  along  with  the  practice  of  the 
executive  departments  of  the  state  government.  Mere  silence  upon 
the  subjects  in  statutes  or  decisions  may  be  sufficient  to  indicate  that 
the  matter  is  not  against  the  public  policy  where  it  is  not  against  good 
morals. ' ' M 

In  accordance  with  the  rule  that  a  state's  public  policy  controls 
as  to  the  doing  of  business  therein  by  foreign  corporations,  a  foreign 
corporation  will  not  be  allowed  to  do  business  in  a  state  where  its 
laws  prohibit  the  formation  of  corporations  of  such  a  character  or  for 
such  purposes.57  Where  a  statute  of  a  state  authorizing  the  organ- 
ization of  a  corporation  for  mercantile  purposes  is  repealed  by  statute, 
such  repealing  statute  amounts  to  a  direct  prohibition  against  the 
doing  of  business  in  such  state  by  a  foreign  corporation  organized  for 
such  purposes,  and  supersedes  the  rule  of  comity  ordinarily  extended 
by  one  state  to  corporations  created  by  or  existing  under  the  laws  of 
another  state.58 

Repugnancy  to  the  public  policy  of  the  state  will  not  be  implied 
from  the  mere  silence  of  the  state.     It  must  be  expressed  in  some 


German  Ins.  Co.  of  New  York,  35 
R.  I.  45,  85  Atl.  273. 

Tennessee.  Clark  v.  Memphis  St. 
Ry.  Co.,  123  Tenn.  232,  130  S.  W.  751. 

West  Virginia.  Floyd  v.  National 
Loan  &  Investment  Co.,  49  W.  Va. 
327,  54  L.  R.  A.  536,  87  Am.  St.  Rep. 
805,  38  S.  E.  653. 

W  Clark  v.  Memphis  St.  Ry.  Co., 
123  Tenn.  232,  130  S.  W.  751.  See 
also  St.  Louis  Mining  &  Milling  Co. 
v.  Montana  Min.  Co.,  171  U.  S.  655, 
43  L.  Ed.  320;  United  States  v.  Trans- 
Missouri  Freight  Ass'n,  166  U.  S.  340, 
41  L.  Ed.  1007;  Oowell  v.  Colorado 
Springs  Co.,  100  U.  S.  59,  25  L.  Ed. 
547;  License  Tax  Cases,  5  Wall.  (XT. 
S.)  462,  469,  18  L.  Ed.  497;  Hartford 
Ins.  Co.  v.  Chicago,  M.  &  St.  P.  Ry. 


Co.,  70  Fed.  201,  30  L.  R.  A.  193; 
Martyne  v.  American  Union  Fire  Ins. 
Co.  of  Philadelphia,  216  N.  Y.  183,  110 
N.  E.  502,  aff'g  168  N.  Y.  App.  Div. 
380,  153  N.  Y.  Supp.  433;  Floyd  v. 
National  Loan  &  Investment  Co.,  49 
W.  Va.  327,  54  L.  R.  A.  536,  87  Am. 
St.  Rep.  805,  38  S.  E.  653. 

57  Carroll  v.  East  St.  Louis,  67  111. 
568,  16  Am.  Rep.  .632;  Land-Grant 
Railway  &  Trust  Co.  v.  Coffey,  6  Kan. 
245;  Empire  Mills  v.  Alston  Grocery 
Co.,  4  Willson  Civ.  Caa.  Ct.  App. 
(Tex.)  §  221,  12  L.  R.  A.  366,  15  8.  W. 
200,  505. 

58  Empire  Mills  v.  Alston  Grocery 
Co.,  4  Willson,  Civ.  Caa.  Ct.  App. 
(Tex.)  §  221,  12  L.  R.  A.  366,  15  S. 
W.  200,  505. 
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affirmative  way.59  An  intention  to  exclude  a  foreign  corporation,  or 
to  prohibit  it  from  doing  business  and  making  contracts  in  a  state, 
or  acquiring  or  holding  real  property  within  its  limits,  is  not  to  be 
implied  from  the  mere  fact  that  the  laws  of  the  state  do  not  provide 
for  the  formation  of  similar  corporations,  or  from  the  fact  that  it 


W  United  States.  American  & 
Christian  Foreign  Union  v.  Yount,  101 
IT.  S.  352,  356,  25  L.  Ed.  888;  Cowell 
v.  Colorado  Springs  Co.,  100  IT.  S.  55, 
25  L.  Ed.  547. 

Illinois.  People  v.  Fidelity  &  Casu- 
alty Co.  of  New  York,  153  HI.  25,  26 
L.  B.  A.  295,  38  N.  E.  752;  Stevens 
v.  Pratt,  101  111.  206. 

Massachusetts.  Employers'  Liabil- 
ity Assur.  Corporation  v.  Merrill,  155 
Mass.  404,  29  N.  E.  529. 

Michigan.  Thompson  v.  Waters,  25 
Mich.  214,  12  Am.  Rep.  243. 

New  Hampshire.  United  States  Fi- 
delity &  Guaranty  Co.  v.  Linehan,  73 
N.  H.  41,  58  Atl.  956. 

New  York.  See  In  re  Lampson's 
Will,  161  N.  Y.  511,  56  NV  E.  9,  aff  'g 
33  App.  Div.  49,  53  N.  Y.  Supp.  531. 

Ohio.  State  v.  Aetna  Life  Ins.  Co., 
69  Ohio  St.  317,  69  N.  E.  608. 

Tennessee.  Clark  v.  Memphis  St. 
By.  Co.,  123  Tenn.  232,  130  S.  W.  751. 

West  Virginia.  Floyd  v.  National 
Loan  &  Investment  Co.,  49  W.  Va. 
327,  54  L.  R.  A.  536,  87  Am.  St.  Rep. 
805,  38  S.  E.  653. 

Wisconsin.  Chicago  Title  &  Trust 
Co.  v.  Bashford,  120  Wis.  281,  97  N. 
W.  940. 

"The  rule  is  that,  where  there  is 
no  positive  prohibitive  statute,  the 
presumption,  under  the  law  of  com- 
ity that  prevails  between  the  states 
of  the  Union,  is  that  the  state  permits 
a  corporation  organized  in  a  sister 
state  to  do  any  act  authorized  by  its 
charter  or  the  law  under  which  it  is 
enacted,  except  when  it  is  manifest 
that  such  act  is  obnoxious  to  the  pol- 
icy of  the  law  of  the  state."  People 
v.   Fidelity   &   Casualty   Co.   of  New 


York,  153  HI.  25,  26  L.  B.  A.  295,  38 
N.  E.  752. 

As  to  the  doing  of  business  by  cor- 
porations in  states  other  than  those 
creating  them,  in  the  absence  of  ex- 
press legislative  prohibition,  "it  is 
generally  held  that  they  acquire  the 
right  by  comity  or  that  legislative 
silence  upon  the  subject  is  equivalent 
to  permission  (2  Mor.  Corp.  §§960, 
961;  Cowell  v.  Colorado  Springs  Co., 
100  U.  S.  55,  59,  25  L.  Ed.  547).  A 
state  policy  may  be  as  thoroughly  es- 
tablished in  this  way  as  by  legislative 
enactment.  If  the  legislature  does 
not  see  fit  to  prohibit  a  foreign  corpo- 
ration from  carrying  on  its  business 
here  when  it  is  not  repugnant  to 
common-law  principles,  it,  in  effect, 
declares  the  public  policy  of  the  state 
to  be  favorable  to  its  engaging  in 
'business  here.  The  presumption  of 
legislative  intention,  founded  upon 
the  doctrine  of  comity,  affords  ample 
evidence  in  support  of  that  conclu- 
sion." United  States  Fidelity  & 
Guaranty  Co.  v.  Lmehan,  73  N.  H. 
41,  58  Atl.  956. 

"The  judiciary,  whose  province  is 
only  to  declare,  and  not  to  make  the 
law,  must  be  guided  in  their  decision 
by  the  principle  and  policy  adopted 
by  the  legislature  in  reference  to  this 
question.  And,  in  ascertaining  what 
this  legislative  policy  is,  we  are  to  be 
guided  not  only  by  such  express  pro- 
visions as  they  have  chosen  to  make, 
but  also  by  their  silence,  which  may 
furnish  as  clear  an  indication  of  what 
that  policy  was  intended  to  be  as  can 
be  drawn  from  what  they  have  ex- 
pressed; since  if  they  have  made  no 
provision  at  all  upon  the  particular 
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permits  corporations  to  be  formed  only  under  general  laws.80  So, 
in  the  absence  of  statutory  prohibition  against  the  business  of  multi- 
form insurance,  the  comity  that  prevails  between  the  states  permits 
a  foreign  corporation  to  transact  such  insurance  business  in  the  state, 
although  the  statutes  of  the  state  do  not  authorize  the  formation  of 
corporations  for  such  purpose.81 

subject  or  branch  of  the  subject  or      v.  Gross,  93  111.  483,  aff'd  108    TJ-  8- 


the  question  involved,  it  may  be  rea- 
sonably inferred  that  they  intended 
to  adopt,  and  left  the  court  to  apply, 
the  generally  received  principles  of 
comity,  and  to  that  extent  to  adopt 
the  foreign  law,  or  rather  recognize 
the  rights  dependent  on  such  laws, 
and,  if  they  have  chosen  to  leave  the 
matter  without  any  legislative  pro- 
vision, the  case  must  be  a  very  clear 
one,  indeed,  which  would  authorize 
the  courts  to  refuse  such  recognition 
on  the  ground  that  it  would  be  preju- 
dicial to  the  interests  of  the  state; 
since  the  legislatures  are  the  proper 
representatives  of  the  public  inter- 
ests, and  having  exclusive  power  to 
determine  what  shall  be  the  public 
policy  of  the  state,  if  they  have 
chosen  to  make  no  enactment  upon  the 
subject,  it  is  natural  to  infer  that 
they  have  omitted  to  do  so  because 
they  thought  it  unnecessary,  and  that 
the  generally  recognized  principles 
would  be  sufficient  for  such  cases." 
Christiancy,  J.,  in  Thompson  v.  Wa- 
ters, 25  Mich.  214,  12  Am.  Rep.  243, 
quoted  with  approval  in  Clark;  v. 
Memphis  St.  By.  Co.,  123  Tenn.  232, 
130  S.  W.  751. 

60  United  States.  American  &  For- 
eign Christian  Union  v.  Yount,  101 
U.  S.  352,  25  L.  Ed.  888;  Cowell  v. 
Colorado  Springs  Co.,  100  U.  S.  55,  25 
L.  Ed.  547;  Stump  v.  Sturm,  254  Fed. 
535. 

Illinois.  People  v.  New  York  Fi- 
delity &  Casualty  Co.  cf  New  York, 
153  111.  25,  26  L.  B.  A.  295,  38  N.  E. 
752;  Stevens  v.  Pratt,  101  111.  206, 
overruling  United  States  Mortg.  Co. 


477,  27  L.  Ed.  795. 

New  Hampshire.  United  States  Fi- 
delity &  Guaranty  Co.  v.  Lineli-Stx*,  ?3 
N.  H.  41,  58  Atl.  956,  957. 

Ohio.  State  v.  Aetna  Life  Ixvs-  C°*> 
69  Ohio  St.  317,  69  N.  E.  308. 

West  Virginia.  Floyd  v.  National 
IiOan  &  Investment  Co.,  49  W.  Va.  327, 
54  L.  B.  A.  536,  87  Am.  St.  ««!>-  805> 
38  S.  E.  653. 

In  Cowell  v.  Colorado  Spri*»^»  Co» 
100  U.  S.  55,  25  L.  Ed.  547,  the  Su- 
preme Court  of  the  United  St»tes 
said:  "If  the  policy  of  the  state  or 
territory  does  not  permit  the  "fc>i*sine98 
of  the  foreign  corporation  in.  its  *im* 
its,  or  allow  the  corporation  to  »c<i*»ire 
or  hold  real  property,  it  must  t>°  e** 
pressed  in   some  affirmative     i^'^y » 

cannot  be  inferred  from  the  fsct       . 

-v  is  ion 

ora 

■4-  *-*      be 
tions,    or    allows    corporations  *n    lo 

formed  only  by  general  laws- 

graph  companies  did  business       ~~* 

eral    states   before    their   legf5^* 

had  created  or  authorized  the 

of  similar  corporations;  and  n'Mfcj^^Jfe 

corporations  existing  by  speefgy 

ter    in    one    state    are    now    q^    **£/. 

without  question  in  business  in  a^^4 

where  the  creation  of  corporation  ***a 

special  enactment  is  forbidden.' >     ^ 

And  see  also  American  &  Fore; 
Christian  Union  v.  Yount,  101  U.  & 
352,  356,  25  L.  Ed.  888,  and  People  v 
Fidelity  &  Casualty  Co.  of  New  York 
153  HI.  25,  26  L.  E.  A.  295,  38  N.  fc' 
752. 

61  People  v.  Fidelity  &  Casualty  Co 
of  New  York,  153  111.  25,  26  L.  E.  a. 


its  legislature  has  male  no  p> 
for  the  formation  of  similar 
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The  fact  that  the  statutes  of  a  foreign  state  authorize  a  building 
and  loan  association  organized  thereunder  to  have  a  larger  capitaliza- 
tion than  is  permitted  domestic  corporations  does  not  make  it  con- 
trary to  public  policy  to  admit  the  foreign  association,  as  it  is  the 
nature  and  not  the  size  of  a  business  that  determines  its  legality.68 

It  has  been  held  that  a  statute,  although  decided  to  be  unconstitu- 
tional, may  express  the  legislative  policy  of  a  state  as  to  foreign  cor- 
porations.68 

§  5741.  Effect  of  statute  regulating  foreign  corporations  being  de- 
clared unconstitutional.  Where  a  statute  regulating  or  restricting 
the  right  of  a  foreign  corporation  to  do  business  within  a  state  is 
declared  by  its  courts  to  be  unconstitutional,  by  virtue  of  the  comity 
existing  between  the  states,  a  corporation  organized  under  the  laws 
of  another  state  may  do  business  in  the  state  by  which  such  statute 
was  enacted  on  an  equal  footing  with  corporations  created  by  or  under 
the  laws  of  such  state.84 

§  5742.  Power  of  courts  to  impose  restrictions  on  foreign  corpora, 
tions.  It  is  the  legislative,  and  not  the  judicial,  power  in  the  state, 
that  must  control  and  give  shape  to  its  public  policy.  With  this 
power  the  courts  have  not  been  intrusted.  They  can  only  ascertain 
and  apply  the  law  and  the  legislative  policy,  and  cannot  inaugurate 
it  or  change  or  obstruct  it.66  Consequently  the  courts  of  a  state  have 
no  power  to  impose  restrictions  upon  the  right  of  a  foreign  corpora- 
tion to  exercise  its  powers  or  do  business  in  a  state  where  there  is  no 
constitutional  or  statutory  restriction  upon  the  right  of  such  cor- 
poration to  do  business  or  exercise  its  powers  within  the  state  and  no 
rule  of  public  policy  to  be  deduced  from  the  general  course  of  legis- 
lation or  from  the  settled  adjudications  of  the  highest  court  of  such 

295,  38  N.  E.  752;  Employers'  Liabil-  200,  505,  cited  with  approval  in  Van 

ity  Assur.  Corporation  v.  Merrill,  155  Steuben  v.  Central  B.  Co.,  178  Pa.  St. 

Mass.    404,   29    N.   E.   529;    State   v.  367,  34  L.  E.  A.  577,  35  Atl.  992. 

Fidelity  &  Casualty  Ins.  Co.,  39  Minn.  WLytle  v.  Custead,  4  Tex.  Civ.  App. 

538,  41  N.  W.  108;  United  States  Pi-  490,  23  S.  W.  451;  Floyd  v.  National 

delity  &  Guaranty  Co.  v.  Linehan,  73  Loan  &  Investment  Co.,  49  W.  Va.  327, 

N.  H.  41.  58  Atl.  956.  54  L.  R.  A.  536,  87  Am.  St.  Rep.  805, 

6SMacMurray  v.  Sidwell,  155  Ind.  38  S.  E.  653. 

560,  80  Am.  St.  Rep.  255,  58  N.  E.  «» Carroll  v.  East  St.  Louis,  67  111. 

722.  568,   16  Am.   Rep.   632;   Thompson  v. 

68  Empire  Mills  v.  Alston  Grocery  Waters,  25   Mich.  214,   12  Am.   Rep. 

Co.,    4    Willson,    Civ.    Cas.    Ct.    App.  243. 
(Tex.)  §  221,  12  L.  R.  A.  366,  15  8.  W. 

9405 

VIII  Priv.  Corp.— 51 


§  5742] 


Private  Corporations 


[Ch.65 


state.66  When  such  a  condition  obtains,  a  foreign  corporation  may 
do  such  acts  in  the  state  as  are  permitted  by  its  laws  to  individuals, 
but  none  others.67  Thus  where  the  charter  of  a  corporation  contains 
no  limitation  in  reference  to  the  place  where  the  business  of  the  cor- 
poration shall  be  conducted  or  where  its  officers  shall  reside,  the  courts 
of  a  state  other  than  that  by  which. the  corporation  was  created  have 
no  power  to  impose  any  restrictions  in  reference  to  such  place  or 
residence  in  the  absence  of  constitutional  or  statutory  enactment  re- 
specting the  same.66 

In  the  absence  of  any  positive  law  denying  or  restraining  the  opera- 
tion of  foreign  laws,  courts  of  justice  will  presume  the  tacit  adop- 
tion of  them  by  their  own  government,  unless  they  are  repugnant  to 
its  policy  or  prejudicial  to  its  interests.66 

§  5743.  Comity  as  restricting  foreign  corporations  to  powers  ex- 
ercisable by  similar  domestic  corporations.  Under  the  law  of  comity, 
a  corporation  has  no  authority  to  do  any  act  or  exercise  any  powers 
in  a  foreign  state  which  a  corporation  of  a  similar  character  created 
by  or  organized  under  the  laws  of  the  foreign  state  is  not  permitted 
to  exercise  under  the  latter 's  constitution,  laws  and  policy.70    It  will 


66  Merrick  v.  Van  Santvoord,  34 
N.  Y.  208.  See  American  Fidelity  Co. 
v.  Bleakley,  157  Iowa  442,  138  N.  W. 
508;  Marty ne  v.  American  Union  Fire 
Ins.  Co.,  216  N.  Y.  183,  110  N.  E.  502, 
aff'g  168  N.  Y.  App.  Div.  380,  153 
N.  Y.  Supp.  433. 

67  Falls  v.  United  States  Savings, 
Loan  &  Building  Co.,  97  Ala.  417,  24 
L.  B.  A.  174,  38  Am.  St.  Bep.  194,  13 
So.  25;  Floyd  v.  National  Loan  & 
Investment  Co.,  49  W.  Va.  327,  54  L. 
B.  A.  536,  87  Am.  St.  Bep.  805,  38  S. 
£.  653.  See  also  Cowell  v.  Colorado 
Springs  Co.,  100  U.  S.  55,  25  L.  Ed. 
547. 

68  Merrick  v.  Van  Santvoord,  34  N. 
Y.  208.  See  Troy  &  N.  C.  Gold  Min. 
Co.  v.  Snow  Lumber  Co.,  173  N.  C. 
593,  92   S.  £.  494. 

69  Bank  of  Augusta  v.  Earle,  13  Pet. 
(U.  S.)  519,  589,  10  L.  Ed.  274;  Carroll 
v.  East  St.  Louis,  67  111.  568,  16  Am. 
Bep.  632. 

70  United  States.  In  re  Palmer  Win- 


dow Glass  Co.,  183  Fed.  902;  Manning- 
ton  v.  Hocking  Valley  By.  Co.,  183 
Fed.  133;  Clarke  v.  Central  Railroad 
&  Banking  Co.  of  Georgia,  50  Fed. 
338,  15  L.  B.  A.  683.  See  also  State 
v.  Standard  Oil  Co.,  218  Mo.  1,  116 
8.  W.  902,  aff'd  224  U.  S.  270,  56  L. 
Ed.  760,  Ann.  Cas.  1913  D  936. 

Alabama.  Falls  v.  United  States 
Savings,  Loan  &  Building  Co.,  97  Ala. 
417,  24  L.  B.  A.  174,  38  Am.  St.  Rep. 
194,  13  So.  25. 

Arkansas.  Western  U.  Tel.  Co.  v. 
State,  82  Ark.  309,  12  Ann.  Cas.  82, 
101  S.  W.  748. 

Florida.  Walters  &  Walker  v. 
Whitlock,  9  Fla.  86,  76  Am.  Dec.  607. 

Illinois.  Dunbar  v.  American  Tele- 
phone &  Telegraph  Co.,  238  111.  456, 
87  N.  E.  521,  rev'g  142  HI.  App.  6; 
Harding  v.  American  Glucose  Co.,  182 
111.  551,  64  L.  B.  A.  738,  74  Am.  St. 
Bep.  189,  55  N.  E.  577,  writ  of  error 
dismissed  187  U.  S.  651,  47  L.  Ed. 
349;   Bhodes  v.  Missouri  Savings  & 
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not  be  allowed  to  come  into  a  state  and  exercise  powers,  which, 
although  conferred  upon  it  by  its  charter,  are  denied  by  the  laws 
or  public  policy  of  the  state  to  its  own  corporations,  and,  if  it  attempts 
to  do  so,  the  courts  must  refuse  to  recognize  it,  or  to  enforce  its 


Loan  Co.,  173  HI.  621,  42  L.  R.  A.  93, 
50  N.  E.  998,  rev'g  63  111.  App.  77; 
Freie  v.  Fidelity  Bldg.  &  Sav.  Union, 
166  111.  128,  57  Am.  St.  Rep.  123,  46 
N.  E.  784;  Pope  v.  Hanke,  155  HI. 
617,  28  L.  R.  A.  568,  40  N.  E.  839; 
Stevens  v.  Pratt,  101  111.  206;  United 
States  Mortg.  Co.  v.  Gross,  93  111.  483, 
aff'd  108  U.  S.  477,  27  L.  Ed.  795; 
United  States  Trust  Co.  of  New  York 
v.  Lee,  73  HI.  142,  24  Am.  Rep.  236; 
Carroll  v.  East  St.  Louis,  67  HI.  568, 
16  Am.  Bep.  632;  Warren  v.  Inter- 
state Bealty  Co.,  192  111.  App.  438. 

Indiana.  (Security  Savings  &  Loan 
Ass  'n  v.  Elbert,  153  Ind.  198,  54  N.  E. 
753. 

Maryland.  See  Patapsco  Electric 
Co.  v.  Baltimore,  110  Md.  306,  72  Atl. 
1039. 

Michigan.  Peninsular  Power  Co. 
v.  Secretary  of  State,  169  Mich.  595, 
135  N.  W.  656;  Isle  Boyale  Land  Cor- 
poration v.  Secretary  of  State,  76 
Mich.  162,  43  N.  W.  14.  See  Attorney 
General  v.  First  Nat.  Bank  of  Bay 
City,  192  Mich.  640,  159  N.  W.  335. 

Mississippi  See  State  v.  Edward 
Hines  Lumber  Co.,  106  Miss.  780,  64 
So.  729. 

Missouri  State  v.  Missouri,  K.  & 
T.  By.  Co.,  242  Mo.  380,  147  S.  W. 
130;  State  v.  Cook,  171  Mo.  348,  71 
8.  W.  829;  Toomey  v.  Supreme  Lodge 
K.  of  P.,  74  Mo.  App.  507. 

Montana.  Equitable  Life  Assur. 
Soc.  v.  Hart,  —  Mont.  — ,  173  Pac. 
1062. 

New  Hampshire.  Fisher  v.  Lord,  63 
N.  H.  514,  3  Atl.  927. 

New  Jersey.  Coler  v.  Tacoma  Bail- 
way  &  Power  Co.,  65  N.  J.  Eq.  347, 
103  Am.  St.  Bep.  786,  54  Atl.  413, 
rev  'g  64  N.  J.  Eq.  117,  53  Atl.  680. 

New  York.     White  v.  Howard,  46 


N.  Y.  144;  People  v.  Priest,  70  Misc. 
69,  126  N.  Y.  Supp.  472;  Milnor  v. 
New  York  k  N.  H.  B.  Co.,  4  Daly  355, 
aff'd  53  N.  E.  363. 

North  Carolina.  See  Troy  &  N.  C. 
Gold  Min.  Co.  v.  Snow  Lumber  Co., 
173  N.  C.  593,  92  S.  E.  494. 

North  Dakota.  Walker  v.  Bein,  14 
N.  D.  608,  106  N.  W.  405. 

Ohio.  State  v.  Sherman,  22  Ohio 
St.  411. 

Oklahoma,  Midland  Savings  & 
Loan  Co.  v.  Tuohy,  170  Pac.  244; 
Midland  Savings  &  Loan  Co.  v. 
Deaton,  157  Pac.  285;  Myatr  v.  Ponca 
City  Land  &  Improvement  Co.,  14 
Okla.  189,  78  Pac.  185. 

Pennsylvania.  Van  Steuben  v.  Cen- 
tral B.  Co.,  178  Pa.  St.  367,  34  L.  B.  A. 
577,  35  Atl.  992;  New  York  &  E.  B. 
Co.  v.  Young,  33  Pa.  St.  175. 

South  Carolina.  McSwain  v.  Adams 
Grain  &  Provision  Co.,  93  S.  C.  103, 
Ann.  Cas.  1914  D  981,  76  S.  E.  117. 

Texas.  Fowler  v.  Bell,  90  Tex.  150, 
39  L.  B.  A.  254,  59  Am.  St.  Bep.  788, 

37  S.  W.  1058;  Empire  Mills  v.  Alston 
Grocery  Co.,  4  Willson,  Civ.  Cas.  Ct. 
App.  §  221,  12  L.  B.  A.  366,  15  S.  W. 
200,  505. 

Utah.  Hiskey  v.  Pacific  States  Sav- 
ings, Loan  &  Building  Co.,  27  Utah 
409,  76  Pac.  20. 

Weet  Virginia.  Floyd  v.  National 
Loan  &  Investment  Co.,  49  W.  Va.  327, 
54  L.  B.  A.  536,  87  Am.  St.  Bep.  805, 

38  S.  W.  653. 

"It  is  the  settled  doctrine  of  this 
state,  established  by  many  decisions 
of  this  court,  that  foreign  corpora- 
tions do  not  come  into  this  state  as 
a  matter  of  legal  right,  but  only  by 
comity,  and  that  said  corporations  are 
subject  to  the  same  restrictions  and 
duties  as  corporations  formed  in  this 
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contracts.71    As  has  been  said:    "The  comity  exhibited  by  the  several 

dividual  in  any  country,  and  may  be 
deemed,  therefore,  to  be  against  pub- 
lic policy  everywhere." 

See  also  McGregor  v.  Erie  By.  Co., 
35  N.  J.  L.  115;  Bard  v.  Toole,  12 
N.  J.  495;   Stetson  v.  City  Bank,  2 
Ohio  St.  167;  Lewis  v.  Bank  of  Ken- 
tucky, 12  Ohio  132,  40  Am.  Dec.  469. 

See  §§  5738-5742,  supra. 

71  United  States.  Clarke  v.  Central 
Bailroad  &  Banking  Co.  of  Georgia, 
50  Fed.  338,  15  L.  B.  A.  683. 

Alabama.  Falls  v.  United  States 
Savings,  Loan  &  Building  Co.,  97  Ala. 
417,  24  L.  B.  A.  174,  38  Am.  St.  Bep. 
194,  13  So.  25. 

Illinois.  Stevens  v.  Pratt,  101  HI. 
206;  United  States  Mortg.  Co.  v.  Gross, 
93  111.  483,  aff'd  108  U.  S.  477,  27 
L.  Ed.  795;  Carroll  v.  East  St.  Louis, 
67  111.  568,  16  Am.  Bep.  632. 

Michigan.  People  v.  Howard,  50 
Mich.  239,  15  N.  W.  101. 

Missouri  Toomey  v.  Supreme  Lodge 
Knights  of  Pythias  of  World,  74  Mo. 
App.  507. 

New  York.  White  v.  Howard,  46 
N.  Y.  144. 

Texas.  Fowler  v.  Bell,  90  Tex.  150, 
39  L.  B.  A.  254,  59  Am.  St.  Bep.  788, 
37  S.  W.  1058;  Empire  Mills  v.  Alston 
Grocery  Co.,  4  Willson,  Civ.  Cas.  Ct. 
App.  §221,  12  L.  B.  A.  366,  15  S. 
W.  200,  505. 

"It  is,  of  course,  implied  that  the 
contract  [of  a  foreign  corporation 
made  in  the  state]  must  be  one  which 
the  foreign  corporation  is  permitted 
by  its  charter  to  make,  and  it  must 
also  be  one  which  would  be  valid  if 
made  at  the  same  place  by  a  natural 
person,  not  a  resident  of  that  state.'1 
Bard  v.  Poole,  12  N.  Y.  495,  505, 
quoted  with  approval  in  Floyd  v.  Na- 
tional Loan  &  Investment  Co.,  49  W. 
Va.  327,  54  L.  B.  A.  536,  87  Am.  St 
Bep.  805,  38  S.  E.  653. 

See  |§  5738-5742,  supra. 


state,  and  have  no  other  or  greater 
powers."  Harding  v.  American  Glu- 
cose Co.,  182  111.  551,  64  L.  B.  A.  738, 
74  Am.  St.  Bep.  189,  55  N.  E.  577, 
writ  of  error  dismissed  187  U.  S.  651, 
47  L.  Ed.  349. 

In  Floyd  v.  National  Loan  &  In- 
vestment Co.,  49  W.  Va.  327,  54  L. 
B.  A.  536,  87  Am.  St.  Bep.  805,  38 
S.  E.  653,  the  court,  in  considering 
the  claim  that  a  contract  made  by  a 
foreign  building  and  loan  association, 
clothed  with  special  privileges,  among 
which  was  exemption  from  the  usury 
laws  of  its  own  state,  was  not  invalid 
although  violative  of  the  laws  of  West 
Virginia,  said:  "Counsel  for  the  ap- 
pellee insist  this  contract  is  made  and! 
to  be  performed  in  the  state  of  Mich- 
igan, and  is  valid  by  the  laws  of  that 
state  and  that,  therefore,  the  lex  loci 
contractus  controls  it.  This  position 
would  be'  unassailable  if  the  appellee 
were  a  natural  person,  insisting  upon 
the  right  to  enforce  a  contract  solv- 
able in  the  state  of  Michigan,  and 
carrying  the  legal  rato  of  interest  of 
that  state.  But  it  is  not.  It  is  a 
building  association,  a  corporation, 
clothed  with  special  privileges,  among 
which  is  exemption  from  the  usury 
laws  of  its  own  state.  The  general 
laws  of  comity,  under  which,  it  is 
contended,  it  might  have  carried  such 
special  powers  and  privileges  into,  and 
exercised  them  in,  this  state,  in  the 
absence  of  any  public  policy  on  the 
part  of  this  state  to  which  their  ex- 
ercise here  would  have  been  repug- 
nant, has  been  expressly  repealed. 
But  the  law  of  comity  only  permits 
corporations  to  do  in  a  foreign  state 
such  acts  as  individuals  are  permitted 
to  do,  and  it  may  well  be  doubted 
whether  a  corporation  exempted  from 
the  usury  laws  of  its  own  state  could 
carry  that  exemption  into,  and  assert 
it  in,  the  courts  of  another  state, — 
a  thing  that   is  permitted   to  no  in- 

9408 


Ch.  65] 


Foreign  Corporations 


[§5744 


American  states  toward  each  other  secures  Nto  a  corporation  chartered 
by  one  of  them  almost  the  same  use  of  its  chartered  powers  and  privi- 
leges in  the  territory  of  the  others  which  it  enjoys  in  the  one  that 
created  it.  That  comity,  however,  is  always  extended  to  foreign  cor- 
porations by  a  domestic  state  in  such  manner  as  to  do  no  violence  to 
its  own  policy  or  injury  to  its  own  citizens,  and  the  foreign  corpora- 
tion will  not  be  permitted  to  exercise  any  powers  or  conduct  any 
occupation  forbidden  to  a  domestic  corporation  by  the  laws  or  policy 
of  the  state.  Those  limitations  upon  the  principle  of  comity  are  not 
only  inherently  just  and  reasonable,  but  are  well  supported  by 
authority."78  Thus,  a  foreign  corporation  admitted  to  do  business 
in  a  state,  either  by  comity  or  by  express  leave  of  statute,  cannot 
transact  any  business  in  such  state  which  a  domestic  corporation  of 
like  character  cannot  transact,  anything  in  the  charter  of  the  foreign 
corporation  to  the  contrary  notwithstanding.  In  such  case,  if  the 
charter  of  the  foreign  corporation  contains  a  grant  of  power  not 
allowed  by  the  law  of  such  state,  that  grant  will  be  treated  simply  as 
if  it  had  not  been  made.78  And  where  the  courts  of  a  state  have  de- 
cided that  one  corporation  cannot  subscribe  for,  purchase,  hold  or 
vote  upon  the  shares  of  stock  of  another  corporation,  without  legis- 
lative sanction,  and  the  legislature  of  such  state  has  never  sanctioned 
such  acts,  it  will  be  held  in  another  state,  in  determining  the  powers 
of  a  foreign  corporation  in  the  former  state,  that  such  policy  also 
extends  to  a  foreign  corporation.74 


§  5744.  Legislative  enactments  subjecting  foreign  corporations  to 
equality  with  domestic  corporations.  As  heretofore  seen,  a  foreign 
corporation  admitted  to  do  business  in  a  state  by  comity  can  transact 
only  the  business  and  exercise  the  powers  which  a  domestic  corpora- 

TOPatapsco  Elee.  Oo.  v.  Baltimore,      politic  to  allow  a  corporation  whose 

chartered  powers  were  subject  to 
modification  at  the  will  of  the  state  to 
exercise  control  over  a  domestic  cor- 
poration, would  seem  necessarily  to 
imply  that  it  was  equally  impolitic 
to  permit  such  control  by  a  corpora- 
tion whose  chartered  powers  were  gen- 
erally independent  of  the  state.  The 
application  of  the  restriction  to  a 
foreign  corporation  is  a  mere  interpre- 
tation, not  an  extension  of  the  doc- 
trine. ' } 


110  Md.  306,  72  Atl.  1039. 

78  State  v.  Standard  Oil  Co.,  218  Mo. 
1,  116  S.  W.  902;  State  v.  Cook,  171 
Mo.  348,  71  S.  W.  829. 

74  See  §  1123,  supra.  See  also  Golden 
v.  Cervenka,  278  111.  409,  116  N.  E. 
273;  Dunbar  v.  American  Teleg.  & 
Teleph.  Co.,  238  111.  456,  87  N.  E.  521. 

In  Coler  v.  Tacoma  Railway  & 
Power  Co.,  65  N.  J.  Eq.  347,  103  Am. 
St.  Bep.  786,  54  Atl.  413,  the  court 
said:     "The  doctrine  that  it  was  im- 
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tion  of  like  character  is  authorized  or  permitted  to  transact  or 
exercise.75 

By  the  constitutions  or  statutes  of  many  of  the  states,  and  some- 
times by  both,  it  is  provided,  in  substance,  that  foreign  corporations 
doing  business  in  the  state  where  such  provision  obtains  shall  be 
subject  to  all  the  liabilities,  restrictions  and  duties  that  are  or  may 
be  imposed  upon  corporations  of  like  character  created  by  or  organ- 
ized under  the  laws  of  such  state,  and  shall  have  no  other  or  greater 
powers.76  Such  a  provision  is  construed  as  simply  a  law  imposing 
regulations  and  restrictions  upon  foreign  corporations  doing  business 
within  the  state,  its  manifest  and  only  purpose  being  to  produce  uni- 
formity in  the  powers,  liabilities,  duties  and  restrictions  of  foreign 
and  domestic  corporations  of  like  character  and  to  bring  them  under 


75  See  §  5743,  supra. 

76  United  States.  Thomas  v.  Mat- 
thiessen,  192  Fed.  495;  Nelson  v.  Bank 
of  Fergus  -County,  157  Fed.  161,  13 
Ann.  Cas.  752;  London,  Paris  &  Amer- 
ican Bank  v.  Aronstein,  117  Fed.  601; 
First  Nat.  Bank  of  Butte  v.  Weiden- 
beck,  97  Fed.  896;  Oregonian  By.  Co. 
v.  Oregon  By.  &  Nav.  Co.,  23  Fed.  232. 

Alabama.  Fitts  v.  National  Life 
Ass'n,  130  Ala.  413,  30  Bo.  374. 

Arkansas.  State  v.  Hodges,  114 
Ark.  155,  L.  B.  A.  1916  F  122,  169 
S.  W.  942;  Western  U.  Tel.  Co.  v. 
State,  82  Ark.  309,  12  Ann.  Cas.  82, 
101  S.  W.  748. 

California.  Thomas  v.  Wentworth 
Hotel  Co.,  16  Cal.  App.  403,  117  Pae. 
1041,  1046. 

Colorado.  Iron  Silver  Min.  Co.  v. 
Cowie,  31  Colo.  450,  72  Pac.  1067. 

Illinois,  Dunbar  v.  American  Tele- 
phone &  Telegraph  Co.,  238  HL  456, 
87  N.  E.  521,  rev'g  decree  142  IU. 
App.  6;  Harding  v.  American  Glucose 
Co.,  182  111.  551,  64  L.  B.  A.  738,  74 
Am.  St.  Bep.  189,  55  N.  E.  577,  writ 
of  error  dismissed  187  U.  S.  651,  47 
L.  Ed.  349;  Freie  v.  No.  4  Fidelity 
Bldg.  &  Say.  Union,  166  HI.  128,  57 
Am.  St.  Bep.  123,  46  N.  E.  784,  aff  'g 
66  111.  App.  152;  Mandel  v.  Swan  Land 
&  Cattle  Co.,  Ltd.,  154  111.  177,  27 
L.  B.  A.  313,  45  Am.  St.  Bep.  124, 


40  N.  E.  462,  rev'g  51  HI.  App.  204; 
Barnes  v.  Suddard,  117  111.  237,  7  N. 
E.  477;  Santa  Clara  Female  Academy 
v.  Sullivan,  116  HI.  375,  56  Am.  Bep. 
776,  6  N.  E.  183;  Stevens  v.  Pratt, 
101  HI.  206;  A.  H.  Woods  Production 
Co.  v.  Chicago,  C.  &  L.  B.  Co.,  147 
111.  App.  568;  Martin  v.  Ohio  Sto-ve 
Co.,  78  HI.  App.  105;  Granite  8tate 
Provident  Ass'n  v.  Lloyd,  48  HI.  App. 
429,  aff'd  145  HI.  620,  34  N.  E.  142. 

Iowa.  Frick  v.  Hartford  Life  Ins. 
Co.,  179  Iowa  149,  159  N.  W.  247; 
State  v.  Chicago,  M.  &  St.  P.  By.  Co., 
80  Iowa  586,  46  N.  W.  741. 

Kentucky.  Castle's  Adm'r  v.  Ac- 
rogen  Coal  Co.,  145  Ky.  591,  140  S. 
W.  1034;  Scottish  Security  Co.'s  Re- 
ceiver v.  Starks,  117  Ky.  609,  25  Ky. 
L.  Bep.  1722,  78  S.  W.  455. 

Maryland.  Patapsco  Elec.  Co.  v. 
Baltimore,  110  Md.  306,  72  Atl.  1039. 

Massachusetts.  Attorney  General  v. 
New  York,  N.  H.  &  H.  B.  Co.,  198 
Mass.  413,  84  N.  E.  737;  Standard  As- 
phalt Co.  v.  Merrimack  Paving  Co., 
195  Mass.  461,  81  N.  E.  262. 

Michigan.  Young  v.  Moore,  162 
Mich.  60,  127  N.  W.  29;  People  v. 
Hawkins,  106  Mich.  479.  64  N.  W.  736: 
Chapman  v.  Colby,  47  Mich.  46,  10  N. 
W.  74.  Thompson  v.  Waters,  25  Mich. 
214,  12  Am.  Bep.  243. 

Mississippi.    State  v.  Edward  Hines 
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the  influence  of  the  same  law.77    Under  such  a  statute  it  is  held  that 


Lumber  Co.,  106  Miss.  780,  64  So.  729. 

Missouri  State  v.  Cook,  171  Mo. 
348,  71  S.  W.  829;  Toomey  v.  Supreme 
Lodge  K.  of  P.  of  World,  74  Mo.  App. 
507. 

Montana.  Uihlein  v.  Caplice  Com- 
mercial Co.,  39  Mont.  327,  102  Pae. 
564;  Lewis  v.  Northern  Pac.  By.  Co., 
36  Mont.  207,  92  Pac.  469. 

New  Jersey.  Coler  v.  Tacoma  Bail- 
way  ft  Power  Co.,  65  N.  J.  Eq.  347, 
103  Am.  St.  Bep.  786,  54  Atl.  413, 
rev'g  64  N.  J.  Eq.  117,  53  Atl.  680. 

Oklahoma.  Midland  Savings  ft  Loan 
Co.  v.  Tuohy,  170  Pac.  244;  Midland 
Savings  ft  Loan  Co.  v.  Deaton,  157 
Pac.  285;  Cooper  v.  Ft.  Smith  ft  W. 
B.  Co.,  23  Okla.  139,  99  Pac.  785. 

South  Carolina.  State  v.  Virginia- 
Carolina  Chemical  Co.,  71  S.  C.  544, 
51  S.  E.  455. 

West  Virginia.  Floyd  v.  National 
Loan  ft  Investment  Co.,  49  W.  Va. 
327,  54  L.  B.  A.  536,  87  Am.  St.  Bep. 
805,  38  S.  E.  653;  Archer  v.  Baltimore 
Building  ft  Loan  Ass'n,  45  W.  Va.  37, 
30  S.  E.  241. 

Wisconsin.  Thronson  v.  Universal 
Mfg.  Co.,  164  Wis.  44,  159  N.  W.  575. 

This  provision  occurs  in  the  Illinois 
statutes  in  this  form:  "Foreign  cor- 
porations and  the  officers  and  agents 
thereof,  doing  business  in  this  state 
shall  be  subject  to  all  the  liabilities, 
restrictions,  and  duties  that  are  or 
may  be  imposed  upon  corporations  of 
like  character  organized  under  the 
general  laws  of  this  state,  and  have  no 
other  or  greater  powers.1'  J.  ft  A. 
T  2443,  111.  Bev.  St.  c.  32,  §  26. 

A  foreign  building  and  loan  associa- 
tion must,  under  article  9,  §  44,  of  the 
Oklahoma  Constitution,  comply  with 
the  same  requirement  for  fixing  pre- 
miums upon  loans  made  by  it  as  a 
domestic  building  and  loan  associa- 
tion. Midland  Savings  ft  Loan  Co. 
v.  Tuohy,  —  Okla.  — ,  170  Pac.  244. 


77  Colorado.  Iron  Silver  Min.  Co.  v. 
Cowie,  31  Colo.  450,  72  Pac.  1067. 

Illinois.  Harding  v.  American  Glu- 
cose Co.,  182  111.  551,  64  L.  B.  A.  738, 
74  Am.  St.  Bep.  189,  55  N.  E.  577, 
writ  of  error  dismissed  187  U.  S.  651, 

47  L.  Ed.  349;  Mandel  v.  Swan  Land 
ft  Cattle  Co.,  Ltd.,  154  111.  177,  27 
L.  B.  A.  313,  45  Am.  St.  Bep.  124,  40 
N.  E.  462,  rev'g  51  111.  App.  204; 
Granite  State  Provident  Ass'n  v. 
Lloyd,  145  111.  620,  34  N.  E.  142,  aff'g 

48  111.  App.  429;  Barnes  v.  Suddard, 
117  111.  237,  7  N.  E.  477;  Stevens  v. 
Pratt,  101  111.  206,  quoted  with  ap- 
proval in  Iron  •  Silver  Min.  Co.  v. 
Cowie,  31  Colo.  450,  72  Pac.  1067;  A. 
H.  Woods  Production  Co.  v.  Chicago, 
C.  ft  L.  B.  Co.,  147  HI.  App.  568; 
Martin  v.  Ohio  Stove  Co.,  78  111.  App. 
105;  Fanners'  Loan  ft  Trust  Co.  v. 
Iiake  St.  El.  B.  Co.,  68  111.  App.  666, 
aff 'd  173  HI.  439,  51  N.  E.  55. 

Kentucky.  See  Castle's  Adm'r  v. 
Acrogen  Coal  Co.,  145  Ky.  591,  140 
S.  W.  1034. 

Montana).  Lewis  v.  Northern  Pac. 
By.  Co.,  36  Mont.  207,  92  Pac.  469. 

West  Virginia.  Floyd  v.  National 
Loan  ft  Investment  Co.,  49  W.  Va. 
327,  54  L.  B.  A.  536,  87  Am.  St.  Bep. 
805,  38  &  E.  653. 

Wisconsin.  Thronson  v.  Universal 
Mfg.  Co.,  164  Wis.  44,  159  N.  W.  575. 

A  provision  of  this  character  has 
no  reference  to  the  manner  in  which 
the  foreign  corporation  has  come  into 
existence  or  to  the  mode  of  its  organi- 
zation. Santa  Clara  Female  Academy 
v.  Sullivan,  116  111.  375,  56  Am.  Bep. 
776,  6  N.  E.  183.  See  also  Iron  Silver 
Min.  Co.  v.  Cowie,  31  Colo.  450,  72 
Pac.  1067. 

The  Supreme  Court  of  Illinois  in 
construing  such  a  statute  said:  "The 
language  is  entirely  that  of  regulation 
and  restriction,  and  not  that  of  grant 
or    prohibition.      No    corporation    is 
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by  declaring  that  foreign  corporations  doing  business  in  the  state 
shall  have  no  other  or  greater  powers  than  domestic  corporations  of 
like  character,  there  is  a  direct  implication  that  they  shall  have  equal 


granted  the  right  to  do  business  in 
the  state.  No  corporation  is  excluded 
from    doing    business    in    this    state. 

*  *  •  We  think  that  *  •  * 
under  said  section  *  *  *  when  a 
foreign  corporation  of  any  kind  comes 
into  this  state  to  transact  business, 
it  must  conform  to  the  laws  of  this 
state,  if  such  exist,  regulating  similar 
corporations     organized     under     the 

*  *  *  laws  of  this  state;  also  that 
no  law  of  comity  between  this  and 
other  states  is  thereby  violated;  it 
being  simply  a  law  of  regulation,  and 
in  no  sense  one  of  prohibition." 
Stevens  v.  Pratt,  101  111.  206,  217, 
quoted  with  approval  in  Iron  Silver 
Min.  Co.  v.  Cowie,  31  Colo.  450,  72 
Pac.  1067.  See  also  People  v.  Haw- 
kins, 106  Mich.  479,  64  N.  W.  736. 

In  holding  that  a  statute  prohibit- 
ing the  issuing  by  a  corporation  of 
its  corporate  stock  for  less  than  par 
value  applied  to  foreign  as  well  as 
domestic  corporations,  the  Supreme 
Court  of  Wisconsin,  in  Thronson  v. 
Universal  Mfg.  Co.,  164  Wis.  44,  159 
N.  W.  575,  stated  that  the  purpose 
of  such  a  statute  was  to  produce  uni- 
formity in  the  powers,  liabilities, 
duties  and  restrictions  of  foreign  and 
domestic  corporations  of  like  charac- 
ter, and  to  bring  them  all  under  the 
influence  of  the  same  law. 

It  is  held  in  Montana  that  a  con- 
stitutional provision  to  the  effect  that 
no  Corporation  formed  under  the  laws 
of  any  other  state  shall  have  or  be  al- 
lowed to  exercise,  or  enjoy  within  the 
state  where  such  provision  obtains 
any  greater  rights  or  privileges  than 
those  possessed  or  enjoyed  by  domes- 
tic corporations  of  the  same  or  similar 
character,  was  primarily  addressed  to 
the  legislature  of  such  state,  and  was 
intended  to  prohibit   the  passage  of 


laws  giving  to  foreign  corporations 
the  right  to  exercise  or  enjoy  any 
greater  privileges  than  those  possessed 
or  enjoyed  by  domestic  corporations, 
and  that  it  is  only  in  cases  where  a 
foreign  corporation  attempts  to  ex- 
ercise or  enjoy  a  right  or  privilege 
expressly  given  to  it  by  the  legislative 
assembly  that  its  right  to  exercise  the 
same  may  be  questioned.  The  mere 
fact  that  a  burden  ie  placed  upon  do- 
mestic corporations  from  which  for- 
eign corporations  are  exempt  does  not 
operate  to  bring  foreign  corporations 
within  the  provision  of  a  law  intended 
to  apply  solely  to  domestic  corpora- 
tions. Uihlein  v.  Caplice  Commercial 
Co.,  39  Mont.  327,  102  Pac.  564.  See 
also  First  Nat.  Bank  of  Butte  v.  Weid- 
enbeck,  97  Fed.  896,  where,  in  con- 
sidering the  same  constitutional  provi- 
sion, it  was  said:  "The  contention 
is  that  under  this  provision  of  the 
Constitution  a  statute  imposing  any 
duty  or  obligation  on  a  domestic  cor- 
poration which  is  not  also  imposed 
upon  foreign  corporations  doing  busi- 
ness in  the  state  is  unconstitutional. 
The  position  is  untenable.  *  •  • 
In  the  very  nature  of  things,  it  is  im- 
possible to  provide  exactly  for  the 
same  system  of  laws  for  foreign  as 
for  domestic  corporations.  It  is  never 
done.  The  constitutional  provision 
quoted  contemplated  no  such  thing. 
It  is  an  inhibition  against  the  grant 
of  powers  and  privileges  to  foreign 
corporations  that  are  not  granted,  or 
cannot  be  enjoyed  by  domestic  cor- 
porations under  like  conditions. ' '  Bee 
also  South  Yuba  Water  &  Mining  Co. 
v.  Rosa,  80  Cal.  333,  22  Pac.  222. 

A  statute  prescribing  the  terms  and 
conditions  upon  which  foreign  corpo- 
rations may  do  business  in  the  state, 
and  making  foreign  corporations  sub- 
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powers  with  domestic  corporations  of  like  character.7*  Under  a 
statute  providing  that  a  foreign  corporation,  upon  complying  with 
certain  prescribed  conditions  precedent  to  its  right  to  do  business  in 
the  state,  shall  have  the  same  rights,  powers  and  privileges,  and  be 
subject  to  the  same  regulations,  restrictions  and  liabilities  as  domes- 
tic corporations,  foreign  corporations,  upon  complying  with  the  statu- 
tory conditions,  have  the  same  rights,  powers  and  privileges  respect- 
ing their  contracts  and  remedies,  if  not  otherwise  repugnant  to  the 


ject  to  all  the  restrictions,  require- 
ments and  duties  imposed  upon  do- 
mestic corporations,  and  imposing 
upon  a  foreign  corporation  failing  to 
comply  with  such  requirements  a 
penalty,  does  not  impose  upon  the 
directors  of  such  corporation  the  pen- 
alty imposed  by  another  statute  re- 
quiring a  domestic  corporation  to  file 
a  certain  report,  and  making  its  di- 
rectors liable  for  the  debts  of  the 
corporation  in  case  it  made  default  in 
filing  such  report.  Young  v.  Moore, 
162  Mich.  60,  127  N.  W.  29,  following 
Park  Bank  v.  Bemsen,  158  U.  S.  337, 
39  L.  Ed.  1008,  and  distinguishing  Nel- 
son v.  Bank  of  Fergus  Co.,  157  Fed. 
161;  Starkweather  &  Shepley  v. 
Brown,  25  B.  I.  142,  f5  Atl.  201,  and 
Miller  v.  Quiney,  179  N.  Y.  294,  72 
N.  E.  116. 

78  Santa  Clara  Female  Academy  v. 
Sullivan,  116  111.  375,  56  Am.  Rep.  776, 
6  N.  E.  183. 

In  Granite  State  Provident  Ass'n  v. 
Lloyd,  145  111.  620,  34  N.  E.  142,  it 
is  said:  "Under  §26,  c.  32,  Rev.  St. 
111.  where  a  foreign  corporation  of 
any  kind  comes  into  this  state  to 
transact  business,  it  must  conform  to 
the  law  of  this  state,  if  it  exists, 
regulating  similar  corporations  organ- 
ized under  the  general  law  of  this 
state.  Foreign  corporations  doing  busi- 
ness in  this  state  are  placed  on  an 
equality  with  domestic  corporations 
to  the  extent  that  they  shall  exercise 
no  greater  or  different  powers,  and 
are  made  subject  to  the  same  regula- 


tions and  restrictions,  and  governed 
by  the  same  rules  of  law  in  these  re- 
spects. *  *  *  A  foreign  corpora- 
tion doing  a  homestead  and  loan  busi- 
ness in  this  state  will  be  governed 
by  the  laws  of  this  state,  as  to  the 
right  of  a  stockholder  to  withdraw." 
Quoted  with  approval  in  Floyd  v.  Na- 
tional Loan  &  Investment  Co.,  49  W. 
Va.  327,  54  L.  R.  A.  536,  87  Am.  St. 
Rep.  805,  38  8.  E.  653. 

In  Bhodes  v.  Missouri  Savings  & 
Loan  Co.,  173  111.  621,  42  L.  B.  A.  93, 
50  N.  E.  988,  rev'g  63  HI.  App.  77,  a 
foreign  association  was  denied  the 
character,  rights  and  powers  of  a 
building  and  loan  association  because 
it  appeared  from  its  by-laws  that  it 
was  not  organized  and  doing  business 
in  the  method  prescribed  by  the  state 
laws  for  such  associations,  and  its  loan 
to  a  resident  member  was  therefore 
treated  as  a  simple  ordinary  loan  in 
respect  to  its  settlement  and  it  was 
only  permitted  to  take  the  money  ad- 
vanced, with  legal  interest,  after  cred- 
iting the  money  paid  into  the  associa- 
tion by  the  borrowing  member,  the 
Supreme  Court  of  Illinois  saying  that 
' '  in  order  that  a  foreign  building  and 
loan  association  may  enforce  in  our 
courts  a  contract  which  would  be  usu- 
rious unless  within  the  exemption 
given  by  our  statute  to  local  building 
and  loan  associations,  it  must  appear 
that  the  statute  under  which  such  for- 
eign association  was  organized  is  iden- 
tical with  or  substantially  like,  our 
own  statute.'1 
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policy  of  the  state,  as  domestic  corporations  of  like  character,  whether 
under  the  general  law  of  comity  they  would  have  had  such  rights, 
powers  and  privileges  or  not,  but  they  can  exercise  no  greater  powers 
in  the  state  than  its  domestic  corporations.79  Such  a  provision  oper- 
ates as  a  prohibition  upon  the  exercise  by  a  foreign  corporation  of 
any  greater  or  different  rights,  powers  and  privileges  than  are  per- 
mitted to  domestic  corporations.80  Such  being  its  effect,  it  follows 
that  a  foreign  corporation  can  do  no  act,  make  no  contract  and  exer- 
cise no  power  in  such  state  not  permitted  to  similar  corporations 
organized  under  the  laws  of  such  state.  The  exercise  by  such  foreign 
corporation  of  any  power  not  possessed  by  a  similar  domestic  corpora- 
tion would  be  repugnant  to  the  public  policy  of  the  state  as  expressed 
in  such  statutory  or  constitutional  provision.*1 

Applying  this  rule,  where  it  is  held  to  be  contrary  to  the  public 
policy  of  the  state  for  one  corporation  to  subscribe  for,  purchase, 
hold  or  vote  upon  the  shares  of  the  capital  stock  of  another  corpora- 
tion without  legislative  sanction,  and  the  legislature  of  the  state  has 
never  sanctioned  such  acts  and  the  constitution  of  the  state  provides 
that  no  foreign  corporation  shall  be  allowed  to  transact  business 
therein  on  more  favorable  terms  than  are  prescribed  by  law  to  domes- 
tic corporations,  the  courts  of  another  state  will,  in  the  absence  of 
any  decision  in  the  former  state  on  the  subject,  extend  the  application 
of  the  doctrine  to  foreign  corporations,  in  considering  the  effect  upon 
a  corporation  organized  under  the  laws  of  the  latter  state.88  Under 
a  statute  providing  that  foreign  corporations  and  the  officers  and 
agents  thereof  doing  business  in  the  state  shall  be  subject  to  all  the 
liabilities,  restrictions  and  duties  that  are  or  may  be  imposed  upon 


79  Floyd  v.  National  Loan  &  Invest- 
ment Co.,  49  W.  Va.  327,  54  L.  R.  A. 
536,  87  Am.  St.  Rep.  805,  38  S.  E. 
653.  See  also  Castle's  Adm'r  v.  Ac- 
rogen  Coal  Co.,  145  Ky.  591,  140  S. 
W.  1034. 

•0  Floyd  v.  National  Loan  &  Invest- 
ment Co.,  49  W.  Va.  327,  54  L.  R.  A. 
536,  87  Am.  St.  Rep.  805,  38  S.  E. 
653. 

•1  State  v.  Cook,  171  Mo.  348,  71 
S.  W.  829;  Lewis  v.  Northern  Pac. 
By.  Co.,  36  Mont.  207,  92  Pac.  469; 
Floyd  v.  National  Loan  &  Investment 
Co.,  49  W.  Va.  327,  54  L.  R.  A.  536, 
87  Am.  St.  Rep.  805,  38  S.  E.  653. 

"A  foreign  corporation  admitted  to 


do  business  in  this  state,  either  by 
comity  or  by  express  leave  of  the  stat- 
ute, cannot  transact  any  business 
which  a  domestic  corporation  of  like 
character  cannot  transact,  anything  in 
the  charter  of  the  foreign  corporation 
to  the  contrary  notwithstanding.  In 
such  case,  if  the  charter  of  the  foreign 
corporation  contains  a  grant  of  power 
not  allowed  by  our  law,  that  grant 
will  be  treated  simply  as  if  it  had  not 
been  made."  State  v.  Cook,  171  Mo. 
348,  71  S.  W.  829. 

MColer  v.  Tacoma  Railway  k 
Power  Co.,  65  N.  J.  Eq.  347,  103  Am. 
St.  Rep.  786,  54  Atl.  413,  rev'g  64  N. 
J.  Eq.  117,  53  Atl.  680, 
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corporations  of  like  character  organized  under  the  general  laws  of 
the  state,  and  shall  have  no  other  or  greater  powers,  a  foreign  corpora- 
tion may  be  sued  in  the  state  in  the  same  manner  that  a  domestic  cor- 
poration may  be  sued.88  Under  such  a  constitutional  provision,  a 
statute  prohibiting  a  corporation  from  taking  the  name  of  another 
corporation,  domestic  or  foreign,  operates  to  prevent  a  foreign  cor- 
poration from  duplicating  the  name  of  an  existing  domestic  corpora- 
tion.84 The  stockholders  of  a  foreign  corporation  are,  by  such  a 
constitutional  provision,  subjected  to  the  liability  imposed  by  statute 
upon  stockholders  in  domestic  corporations.85  But  such  a  statutory 
provision  is  nt>t  to  be  construed  as  imposing  upon  directors  of  foreign 
corporations  personal  liability  for  failure  to  file  annual  reports,  even 
though  such  omission  in  the  case  of  domestic  corporations  renders 
the  directors  personally  liable.86  Where  a  statute  provides  that 
every  foreign  corporation  carrying  on  business  or  owning  property 
in  the  state  shall  be  subject  to  the  law  governing  domestic  corpora- 
tions and  providing  also  that  all  charters  shall  be  subject  to  amend- 
ment, a  foreign  corporation  which  complies  with  the  law  of  such  state 
in  reference  to  foreign  corporations  doing  business  therein  and 
accepts  those  conditions,  makes  the  statute  laws  of  the  state  a  part  of 
its  charter  privileges  and  limitations,  and  cannot  complain  of  a  law 
prohibiting  monopolies  and  combinations  in  restraint  of  trade.87 

This  principle  of  equality  between  foreign  and  domestic  corpora- 
tions continues  until  the  affairs  of  the  corporation  have  been  settled 
tip  on  its  dissolution.88  But  whether  statutes  relating  to  corpora- 
tions whose  charters  have  expired,  or  whose  corporate  existence  has 
been  terminated,  and  providing  for  their  continuance  as  a  body  cor- 
porate for  a  prescribed  period,  for  the  purpose  of  prosecuting  and 
defending  suits  and  other  limited  purposes,  apply  to  corporations 
created  by  any  other  sovereignty  than  that  by  which  such  statutes  are 
enacted  has  been  the  subject  of  judicial  discussion,  and  with  results 
which  have  varied  in  different  jurisdictions.89  By  the  weight  of  au- 
thority and,  it  would  seem,  the  better  reasoning,  they  do  not.90  How- 


ttFrick  v.  Hartford  Life  Ins.  Co., 
179  Iowa  149,  159  N.  W.  247. 

M  State  v.  Nichols,  51  Wash.  619, 
99  Pac.  876. 

•5  Thomas  v.  Wentworth  Hotel  Co., 
158  Cal.  275,  110  Pac.  942. 

W  Young  v.  Moore,  162  Mich.  60, 
127  N.  W.  29. 

•7  State  v.  Virginia-Carolina  Chem- 
ical Co.,  71  S.  C.  544,  51  8.  E.  455. 


M  Castle 's  Adm  'r  v.  Acrogen  Coal 
Co.,  145  Ky.  591,  140  S.  W.  1034. 

89  Olds  v.  City  Trust,  Safe-Deposit 
&  Surety  Co.,  185  Mass.  500,  102  Am. 
St.  Rep.  356,  70  N.  E.  1022.  See 
f  5819,  infra. 

90  United  States.  Coffin  v.  Harris- 
Woodbury  Lumber  Co.,  187  Fed.  1005, 
aff  fg  decree  in  Harris- Woodbury  Lum- 
ber Co.  v.  Coffin,  179  Fed.  257;  Rob- 
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ever,  in  some  states  a  contrary  view  is  entertained,  and  such  statutes 
are  applied  to  foreign  corporations  doing  business  in  such  states  or 
owning  property  therein.91  It  is  held  in  Colorado  that  under  a 
statute  providing  that  foreign  corporations  permitted  to  do  business 
in  the  state  shall  be  subject  to  all  the  liabilities,  restrictions  and  duties 
which  are  imposed  upon  domestic  corporations  and  that  they  shall 
have  no  other  or  greater  powers,,  and  another  statute  providing  that 
the  term  of  existence  of  a  mining  corporation  organized  under  the 
laws  of  such  state  shall  not  exceed  twenty  years,  a  foreign  mining 
corporation  whose  charter  conferred  upon  it  the  right  to  be  a  corpora- 
tion for  fifty  years  cannot  do  business  in  Colorado  for  a  longer  period 
than  twenty  years,  unless  it  complies  with  the  statutes  of  Colorado 
respecting  the  extension  of  corporate  existence.9* 


inson  v.  Mutual  Reserve  Life  Ins.  Co., 
182  Fed.  850,  33  L.  R.  A.  252;  Dundee 
Mortgage  Trust  &  Investment  Co.  v. 
Hughes,  89  Fed.  182;  Marion  Phos- 
phate Co.  v.  Perry,  74  Fed.  425. 

Alabama.  Fitta  v.  National  Life 
Ass'n,  130  Ala.  413,  30  So.  374. 

Colorado.  See  Iron  Silver  Min.  Co. 
v.  Cowie,  31  Colo.  450,  72  Pac.  1067. 

Illinois.  See  Life  Ass'n  of  America 
v.  Fassett,  102  HI.  315;  Singer  v. 
Hutchinson,  83  111.  App.  675,  aff'd  183 
111.  606,  617,  75  Am.  St.  Bep.  133,  56 
N.  E.  388. 

Massachusetts.  Olds  v.  City  Trust, 
Safe  Deposit  &  Surety  Co.,  185  Mass. 
500,  102  Am.  St.  Rep.  356,  70  N.  E. 
1022. 

New  York.  Bodgers  v.  Adriatic 
Fire  Ins.  Co.,  148  N.  Y.  34,  42  N.  E. 
515;  Sinnott  v.  Hanan,  156  App.  Div. 
323,  141  N.  Y.  Supp.  505;  Hammond 
v.  National  Life  Ass'n,  58  App.  Div. 
453,  69  N.  Y.  Supp.  585,  aff'd  168  N. 
Y.  262,  61  N.  E.  244;  Wamsley  v.  H. 
L.  Horton  &  Co.,  12  App.  Div.  312, 
42  N.  Y.  Supp.  767. 

Ohio.  See  Stetson  v.  City  Bank,  2 
Ohio  St.  167,  12  Ohio  St.  577. 

See  also  §  5819,  infra,  and  Chap.  64, 
supra. 

91  See  §  5819,  infra.  See  also  Chap. 
64,  supra. 


M  Iron  Silver  Min.  Co.  v.  Cowie,  31 
Colo.  450,  72  Pac.  1067.  The  court 
said:  "The  position  of  appellant  is 
that  the  clause  *  *  *  does  not  ap- 
ply to  the  creation  and  organization 
of  foreign  corporations,  but  only  to 
the  things  -which  domestic  corpora- 
tions are  restricted  from  doing  in 
carrying  on  their  business,  and  sub- 
jects foreign  corporations  only  to  such 
liabilities  as  apply  to  domestic  cor- 
porations, in  carrying  on  their  busi- 
ness, after  their  creation.  *  *  * 
Whether  appellant's  construction  is 
right  or  wrong  is  not  important  in 
this  case.  •  *  •  Though  the  laws 
of  New  York  conferred  upon  appellant 
the  right  to  be  a  corporation  for  fifty 
years,  our  laws  restrict  a  corporation 
of  like  character,  if  organized  here, 
to  twenty  years.  The  right  to  be  and 
do  business  as  a  corporation  is  a  fran- 
chise. The  power  to  exercise  such  a 
franchise  is  one  of  the  most  important 
a  corporation  can  acquire.  And  if 
appellant  can  do  business  in  this  state 
for  more  than  twenty  years  without 
complying  with  the  extension  act,  its 
powers  in  carrying  on  that  business 
would  be  greater  than  those  of  similar 
domestic  corporations.  Such  acts  re- 
late strictly  to  things  done  subsequent 
to   the   creation   of   the  corporation. 
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A  corporation  is  not  entitled  to  the  rights  and  privileges  granted 
by  a  statute  providing  that  a  foreign  corporation  which  shall  file  a 
copy  of  its  charter  with  the  secretary  of  state  shall  have  and  possess 
all  the  powers,  franchises,  rights  and  privileges  of  domestic  corpora- 
tions of  a  similar  character,  unless  it  so  files  its  charter.98  A  statute 
providing  that  foreign  corporations,  upon  recording  copies  of  their 
charters  and  filing  a  resolution  authorizing  an  agent  to  acknowledge 
service  of  process  for  the  corporation  and  appointing  an  agent  for 
such  purpose,  may  carry  on  business  in  the  state,  and  shall  enjoy  all 
the  rights  and  privileges,  and  be  subject  to  all  the  restrictions  and 
liabilities  of  similar  domestic  corporations,  does  not  prohibit  foreign 
corporations  from  doing  business  within  the  state  or  invalidate  their 
contracts  made  therein,  until  they  shall  comply  with  the  terms  of  such 
statute,  but  only  denies  to  corporations  not  having  complied  with 


And  the  claim  that  a  foreign  corpora- 
tion may  prolong  its  existence  beyond 
the  term  to  which  a  similar  domestic 
corporation  is  limited  is  as  clearly  un- 
tenable under  our  statute  as  would  be 
a  claim  that,  because  the  laws  of  the 
state  creating  it  sanction  a  certain 
business,  a   foreign  corporation  may 

■ 

pursue  it  here  though  our  laws  ex- 
pressly prohibit  it.  It  is  too  clear 
for  argument  that  if  a  foreign  corpo- 
ration is  permitted  to  continue  its 
legal  existence  within  this  state  for 
more  than  twenty  years  without  com- 
plying with  our  statute  relating  to 
such  extensions,  instead  of  there  being 
uniformity  in  the  powers,  liabilities, 
duties  and  restrictions  of  the  two 
kinds  of  corporations  which  it  was 
the  object  of  this  clause  to  secure,  a 
discrimination  would  be  made  in  favor 
of  the  foreign,  and  against  the  do- 
mestic, corporation.  The  duties  of  the 
foreign  would  be  less  onerous,  and  its 
powers  greater,  than  those  of  a  domes- 
tic corporation,  and  this  our  General 
Assembly  never  intended.  If,  how* 
ever,  the  language  quoted  is  not  ap- 
plicable to  the  facts  of  the  case  in 
hand,  or  if  we  had  no  such  provision, 
we  think  that  appellant  could  not  pro- 


long its  corporate  existence  beyond 
the  period  of  twenty  years — unless, 
indeed,  like  domestic  corporations,  it 
complies  with  the  extension  act — be- 
cause that  would  be  contrary  to  the 
public  policy  of  our  state,  which,  af- 
firmatively appearing  in  our  legisla- 
tion, is  to  restrict  domestic  corpora- 
tions of  like  character  to  twenty 
years.  It  is  well  settled  that  a  corpo- 
ration has  no  implied  authority  to  do 
any  act  in  a  state  other  than  that  of 
its  creation.  But,  by  the  comity  that 
exists  between  the  different  states,  a 
foreign  corporation  may  transact  its 
business  in  another  state,  subject  to 
all  the  laws  and  regulations  of  the 
latter;  yet  if  it  attempts  to  do  that 
which  is  contrary  to  the  public  policy 
of  the  latter  state,  it  will  be  enjoined 
therefrom.  *  *  *  A  corporation 
organized  under  the  laws  of  Colorado 
for  the  purpose  of  carrying  on  mining 
can  exist  not  to  exceed  twenty  years. 
If  it  desires  to  continue  beyond  that 
period,  it  may  do  so  upon  compliance 
with  the  statute  of  1899  to  which  we 
have  adverted.  Appellant  must  do 
likewise. ' ' 

W  State  v.  Chicago,  M  &  St.  P.  By. 
Co.,  80  Iowa  586,  46  N.  W.  741. 
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such  conditions  the  benefits  to  be  derived  from  the  law  applicable 
to  domestic  corporations  of  similar  character.94 

§5745.  Comity  to  corporations  chartered  in  one  state  to  do  business 
in  another.  Corporations  which  are  chartered  in  one  state  without 
any  intention  to  do  business  therein,  but  to  operate  entirely  in  other 
states,  are  sometimes  termed  "tramp  corporations."96  By  the 
weight  of  authority,  it  is  held  that  the  mere  fact  that  citizens  of  a 
state  go  into  another  state  and  form  such  a  corporation  under  its 
laws,  or  cause  a  corporation  to  be  formed  under  its  laws,  for  the  pur- 
pose of  doing  business  as  a  foreign  corporation  in  the  state  in  which 
they,  or  the  majority  of  them  reside,  instead  of  incorporating  under 
the  laws  of  the  latter  state,  is  no  ground  for  refusal  on  the  part  of 
such  state  to  extend  to  such  corporation  the  rule  of  comity  and  to 
recognize  it  and  allow  it  to  do  business  like  any  other  foreign  cor- 
poration.98 Such  act  is  frequently  prompted  by  the  fact  that  the  laws 
of  a  foreign  state  are  less  rigorous  in  their  exactions  as  to  the  internal 
management  of  the  corporation  and  less  burdensome  than  those  of 
the  domestic  state.97  This  plan  of  incorporation  of  itself  does  not 
render  the  corporation  a  fraud  upon  or  evasion  of  the  laws  of  either 
state.99 

The  reason  given  for  this  rule  permitting  the  operation  of  such  a 


M  People  v.  Hawkins,  106  Mieh.  479, 
64  N.  W.  736,  McGrath,  C.  J.,  dis- 
senting. 

8*26  Am.  Law  Rev.  193;  29  Am. 
Law  Bev.  352;  Cumberland  Telegraph 
&  Telephone  Go.  v.  Louisville  Home 
Tel.  Co.,  114  Ky.  892,  24  Ky.  L.  Rep. 
1676,  72  S.  W.  4;  State  v.  Georgia 
Co.,  112  N.  C.  34,  19  L.  E.  A.  485,  17 
8.  £.  10. 

96  Kansas.  State  v.  Topeka  Water 
Co.,  61  Kan.  547,  60  Pac.  337. 

Kentucky.  Cumberland  Telegraph 
&  Telephone  Co.  v.  Louisville  Home 
Tel.  Co.,  114  Ky.  892,  24  Ky.  L.  Rep. 
1676,  72  S.  W.  4. 

Missouri.  State  v.  Cook,  181  Mo. 
596,  80  S.  W.  929. 

New  York.  United  States  Vinegar 
Co.  v.  Schlegel,  143  N.  Y.  537,  38  N. 
E.  729;  Lancaster  v.  Amsterdam  Im- 
provement Co.,  140  N.  Y.  576,  24  L. 
R.  A.  322,  35  N.  E.  964,  rev'g  72  Hun 


18,  25  N.  Y.  Supp.  309;  Demarest  v. 
Flack,  128  N.  Y.  205,  13  L.  R.  A.  864, 
28  N.  E.  645,  aff'g  16  Daly  337,  11 
N.  Y.  Supp.  83. 

North  Carolina.  See  Troy  ft  N.  G. 
Gold  Min.  Co.  v.  Snow  Lumber  Co., 
173  N.  C.  593,  92  S.  E.  494. 

Ohio.  Second  Nat.  Bank  v.  Lovell, 
13  Ohio  Dec.  972,  2  Cine.  Rep.  397. 

Rhode  Island.  Oakdale  Mfg.  Co. 
v.  Garst,  18  R.  I.  484,  23  L.  R.  A.  639, 
49  Am.  St.  Rep.  784,  28  Atl.  973. 

97  Cumberland  Telegraph  &  Tele- 
phone Co.  v.  Louisville  Home  Tel.  Co., 
114  Ky.  892,  24  Ky.  L.  Rep.  1676,  72 
S.  W.  4;  State  v.  Cook,  181  Mo.  596, 
80  S.  W.  929;  Lancaster  v.  Amster- 
dam Improvement  Co.,  140  N.  Y.  576, 
24  L.  R.  A.  322,  35  N.  E.  964,  aff'g  72 
Hun  18,  25  N.  Y.  Supp.  309;  Philadel- 
phia &  G.  S.  S.  Co.  v.  Soeffling,  59  Pa. 
Super.  Ct.  429. 

M  Kentucky.   Cumberland  Telegraph 
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corporation  is  that  it  would  produce  endless  confusion  and  destroy 
the  corporation,  if  the  legality  of  its  existence  could  be  drawn  in 
question  in  every  suit  in  which  it  was  a  parly,  for  then  no  judgment 
could  be  rendered  which  would  finally  settle  the  question."  In  some 
cases,  however,  the  court  has  refused  to  extend  the  rule  of  comity  to 
what  are  denominated  "tramp  corporations,"  and  such  corporations 
having  become  insolvent,  their  stockholders  have  been  held  liable  as 
partners.1  Thus  it  was  held  in  New  Jersey  that  where  persons,  who 
associated  themselves  together  for  the  purpose  of  carrying  on  the 
quarrying  business  in  that  state,  took  proceedings  to  incorporate  them- 
selves into  a  corporation  under  a  general  corporation  law  of  New 
York,  they  were  liable  as  partners  on  the  ground  that  they  were  not 
a  corporation,  the  chancellor  saying  that  they  were  not  a  domestic 

ft  Telephone  Co.  v.  Louisville  Home      policy  and  one  not  to  be  attributed 


Tel.  Co.,  114  Ky.  892,  24  Ky.  L.  Rep. 
1676,  72  8.  W.  4. 

Missouri.  State  v.  Cook,  181  Mo. 
596,  80  S.  W.  929. 

New  York.  Lancaster  v.  Amster- 
dam Improvement  Co.,  140  N.  Y.  576, 
24  L.  B.  A.  322,  35  N.  E.  964,  rev'g  72 
Hun  18,  25  N.  Y.  Supp.  309;  Demarest 
v.  Flack,  128  N.  Y.  205,  13  L.  E.  A. 
854,  28  N.  E.  645,  aff'g  16  Daly  337, 
11  N.  Y.  Supp.  83. 

North  Carolina.  See  Troy  &  N.  C. 
Gold  Min.  Co.  v.  Snow  Lumber  Co., 
173  N.  C.  593,  92  S.  E.  494. 

Ohio.  Second  Nat.  Bank  v.  Lovell, 
13  Ohio  Dec.  972,  2  Cine.  Bep.  397. 

Pennsylvania.  Philadelphia  &  G.  S. 
S.  Co.  v.  Soeffling,  59  Pa.  Super.  Ct. 
429. 

Bhode  Island.  Oakdale  Mfg.  Co. 
v.  Garst,  18  B.  I.  484,  23  L.  B.  A.  639, 
49  Am.  St.  Bep.  784,  28  Atl.  973. 

"If  our  citizens  are  attracted  to 
other  jurisdictions  for  purposes  of  in- 
corporation, because  of  more  favor- 
able corporation  or  taxation  laws,  I 
cannot  see  in  that  fact,  however,  and 
in  whatever  sense,  to  be  deplored,  any 
reason  why  they  should  be  prevented 
from  employing  here  the  corporate 
capital  in  the  various  channels  of 
trade  or  manufacture.  That,  as  it 
seems  to  me,  would  be  a  rather  hurtful 


to  the  state."  Lancaster  v.  Amster- 
dam Improvement  Co.,  140  N.  Y.  576, 
24  L.  B.  A.  322,  35  N.  E.  964. 

99  Cumberland  Telegraph  &  Tele- 
phone Co.  v.  Louisville  Home  Tel.  Co., 
114  Ky.  892,  24  Ky.  L.  Bep.  1676,  72 
8.  W.  4,  holding  that  where  a  corpo- 
ration is  organized  under  the  laws  of 
Delaware  by  incorporators,  all  of 
whom  save  one  are  residents  of  Ken- 
tucky, for  the  reason  that  the  laws  of 
Delaware  are  not  so  rigorous  as  the 
laws  of  Kentucky,  and  has  been  recog- 
nized by  a  munieipality  in  the  latter 
state  and  has  been  granted  by  such 
municipality  an  important  and  valu- 
able franchise,  it  is  at  least  a  de  facto 
corporation,  and  its  existence  cannot 
be  inquired  into  collaterally,  but  only 
in  a  direct  proceeding  by  the  state. 

1  Journal  Co.  v.  Nelson,  133  Mo. 
App.  482,  113  S.  W.  690  j  Cleaton  v. 
Emery,  49  Mo.  App.  345;  Booth  v. 
Wonderly,  36  N.  J.  L.  250;  Hill  v. 
Beach,  12  N.  J.  Eq.  31.  See  also  Land 
Grant  Bailway  &  Trust  Co.  v.  Coffey 
County  Com'rs,  6  Kan.  245;  Empire 
Mills  v.  Alston  Grocery  Co.,  4  Willeon, 
Civ.  Cas.  Ct.  App.  (Tex.)  §221,  12 
L.  B.  A.  366,  15  S.  W.  200,  505.  See 
Taylor  v.  Branham,  35  Fla.  297,  39 
L.  B.  A.  362,  48  Am.  St.  Bep.  249,  17 
So.  552. 
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corporation,  for  it  was  perfectly  manifest  upon  the  face  of  their  pro- 
ceedings that  their  attempted  organization  tinder  the  general  law  of 
New  York  was  a  fraud  upon  that  law.1  And  where  the  statutes  of 
a  state  did  not  allow  a  corporation  to  carry  on  a  mercantile  business, 
citizens  of  that  state  who  had  themselves  incorporated  in  another 
state  and  then  did  business  as  a  corporation  in  the  state  of  their 
domicile  were  held  liable  as  partners.8  On  the  other  hand,  the 
Court  of  Appeals  of  New  York  refused  to  follow  this  rule  in  a  case 
where  citizens  of  New  York  had  obtained  a  West  Virginia  charter 
which  contained  no  privileges  not  granted  by  the  laws  of  New  York.4 
But  the  law  of  comity  does  not  allow  one  state  to  create  and  send 
forth  corporations  into  other  states  to  do  business  in  such  other  states 
when  the  state  creating  them  will  not  allow  them  to  do  business  within 
its  own  boundaries.5  No  rule  of  comity  will  allow  one  state  to  charter 
corporations  to  operate  in  another  state  unless  there  is  a  willingness 
on  the  part  of  such  other  state  that  it  should  do  so.  To  hold  other- 
wise would  be  to  say  that  the  right  of  one  state,  aided  by  comity, 
is  superior  to  the  sovereign  will  of  another.  "This  involves  the  sur- 
render of  sovereignty  to  a  rule  of  comity,  and  to  a  matter  of  inter- 
national etiquette,  which  no  independent  nationality  should  for  a 
moment  think  of  doing."6  Comity  was  never  accorded  for  the  pur- 
pose of  giving  any  state  the  unlimited  power  to  dispose  of  the  fran- 
chise of  acting  in  a  corporate  capacity  in  other  states,  or  to  "spawn 
corporations' '  for  that  purpose.7    Corporations  are  created  for  some 


•  Hill  v.  Beach,  12  N.  J.  Eq.  31.  See 
also  Wonderly  v.  Booth,  36  N.  J.  L. 
250. 

8  Empire  Mills  v.  Alston  Grocery 
Co.,  4  Willson,  Civ.  Cas.  Ct.  App. 
(Tex.)  §221,  12  L.  B.  A.  366,  15  S. 
W.  505. 

IDemarest  v.  Flack,  128  N.  Y.  205, 
13  L.  B.  A.  854,  28  N.  E.  645,  aff'g  16 
Daly  337,  11  N.  Y.  Supp.  83. 

•  Kansas.  Land  Grant  Railway  & 
Trust  Co.  v.  Coffey  County  Com'rs,  6 
Kan.  245,  distinguished  in  State  v. 
Topeka  Water  Co.,  61  Kan.  547,  60 
Pac.  337. 

Kentucky.  Cumberland  Telegraph 
&  Telephone  Co.  v.  Louisville  Home 
Tel.  Co.,  114  Ky.  892,  24  Ky.  L.  Bep. 
1676,  72  S.  W.  4. 

North  Carolina.    Troy  &  N.  C.  Gold 


Min.  Co.  v.  Snow  Lumber  Co.,  173  N. 
C.  593,  92  S.  E.  494. 

Oklahoma.  Myatt  v.  Ponca  City 
Land  &  Improvement  Co.,  14  Okla. 
189,  68  L.  B.  A.  810,  78  Pac.  185. 

Texas.  Empire  Mills  v.  Alston  Gro- 
cery Co.,  4  Willson,  Civ.  Cas.  Ct.  App. 
§  221,  12  L.  B.  A.  366,  15  S.  W.  200, 
505. 

« Empire  Mills  v.  Alston  Grocery 
Co.,  4  Willson,  Civ.  Cas.  Ct.  App. 
(Tex.)  §221,  12  L.  B.  A.  366,  15  S. 
W.  200,  505. 

7  State  v.  Topeka  Water  Co.,  61 
Kan.  547,  60  Pac.  337;  Land  Grant 
Railway  &  Trust  Co.  v.  Coffey  County 
Com  'rs,  6  Kan.  245.  See  Empire  Mills 
v.  Alston  Grocery  Co.,  4  Willson,  Civ. 
Cas.  Ct.  App.  (Tex.)  §  221,  12  L.  B.  A. 
366,  15  S.  W.  200,  505. 
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purpose  other  than  the  mere  exercise  of  creative  power,  and  conse- 
quently when  a  corporation  is  attempted  to  be  created  without  giving 
it  any  power  to  act  in  the  state  of  its  creation,  it  can  exercise  none 
in  any  foreign  country.  When-  one  state  attempts  to  legislate  for 
the  exercise  of  power  solely  in  a  foreign  state,  there  is  no  opportunity 
for  the  application  of  the  doctrine  of  comity,  and  to  recognize  the 
binding  force  of  such  enactment  upon  the  doctrine  of  comity  would 
be  a  recognition  of  a  legal  right  to  exercise  sovereignty  beyond  its 
territorial  limits,  and  a  surrender  of  sovereignty  and  legislative  au- 
thority by  the  state  whose  limits  and  jurisdiction  had  thus  been  in- 
vaded and  usurped.* 

A  distinction  is  made  between  corporations  which  are  organized 
under  the  laws  of  a  state  for  the  purpose  of  transacting  a  specified 
business  in  any  other  state  or  country  except  the  state  by  which  it  was 
created,  and  a  corporation  organized  primarily  for  the  purpose  of 
doing  a  certain  business  in  another  state  or  country,  but  which  pos- 
sesses the  power  and  has  the  capacity  to  transact  such  business  in 
the  state  by  which  it  was  created.  A  corporation  of  the  former  class 
was  expatriated  by  law  at  its  birth,  and  having  no  domicile  in  the 
state  of  its  creation  and  no  corporate  existence  there,  it  can  have  none 
elsewhere,  and  hence  will  not  be  recognized  in  another  state.  A  cor- 
poration of  the  latter  class,  however,  will  be  recognized  in  another 
state  and  accorded  the  comity  extended  to  foreign  corporations  to  the 
extent  to  which  such  comity  is  not  modified  by  the  laws  or  public 
policy  of  such  state.9  In  an  early  Kansas  case  it  was  held  that  a  cor- 
poration organized  in  the  state  of  Pennsylvania,  with  authority  to 
transact  and  carry  on  its  business  anywhere  except  in  the  state  of 
Pennsylvania,  had  no  right  or  power  to  transact  business  in  the  state 
of  Kansas,  and  that  no  rule  of  comity  on  the  part  of  Kansas  towards 
Pennsylvania  required  recognition  of  its  powers  as  enumerated  in  its 
articles  of  incorporation.10    This  case  has  been  cited  by  numerous 

•  Myatt  v.  Ponca  City  Land  &  Im-  ville  Home  Tel.  Co.,  114  Ky.  892,  24 
provement  Co.,  14  Okla.  189,  68  L.  R.  Ky.  L.  Rep.  1676,  72  S.  W.  4;  Myatt 
A.  810,  78  Pac.  185.  See  Troy  &  N.  v.  Ponca  City  Land  &  Improvement 
C.  Gold  Min.  Co.  v.  Snow  Lumber  Co.,  Co.,  14  Okla.  189,  68  L.  R.  A.  810,  78 
173  N.  C.  593,  92  S.  E.  494.  Pac.  185. 

•  State  v.  Topeka  Water  Co.,  61  10  Land  Grant  Railway  &  Trust  Co. 
Kan.  547,  60  Pac.  337,  distinguishing  v.  Commissioners  of  Coffey  County  G 
Land  Grant  Railway  &  Trust  Co.  v.  Kan.  245. 

Coffey   County   Com'rs,   6   Kan.   245.  In  a  later  Kansas  case   the  same 

See,   however,   dissenting   opinion   of  principle    was    recognized     and    ap- 

Doster,  C.  J.     See  also  Cumberland  proved,  and  while  it  was  held  by  a 

Telegraph  &  Telephone  Co.  v.  Louis*  majority  of  the  court  that  a  corpora- 
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courts  and  approved  and  upheld  by  text-writers.11  It  has  been  held, 
also,  by  the  Supreme  Court  of  Oklahoma  that  one  state  may  not 
charter  a  corporation  the  primary  object  of  which  is  to  speculate  in 
lands  situated  in  another  state,  whfen  there  is  nothing  in  its  charter 
authorizing  it  to  deal  in  lands  situated  in  the  state  of  its  creation.1* 

tion  organized  tinder  the  laws  of  New      Kan.  245,  it  was  held  that  a  corpora- 


Jersey  with  power  to  construct  and 
operate  a  waterworks  system  in  Kan- 
sas might,  under  the  doctrine  of 
comity,  operate  such  waterworks  sys- 
tem in  Kansas,  yet  the  recognition  of 
this  power  by  the  state  of  Kansas  was 
distinctly  put  upon  the  ground  that 
the  corporation  had  also  power  and 
authority  to  construct  and  operate  a 
system  of  waterworks  in  the  state  of 
New  Jersey,  and  on  this  ground  the 
earlier  Kansas  decision  above  cited 
was  distinguished.  State  v.  Topeka 
Water  Co.,  61  Kan.  547,  60  Pac.  337, 
distinguishing  Land  Grant  Railway  & 
Trust  Co.  v.  Commissioners  of  Coffey 
County,  6  Kan.  245.  See  dissenting 
opinion  of  Doster,  C.  J.,  where  this 
conclusion  was  strongly  resisted  on 
the  ground  that  it  was  manifest  that 
the  intent  and  purpose  of  the  organ- 
ization of  the  water  company  was  to 
do  business  in  the  state  of  Kansas, 
and  not  primarily  in  the  state  of  New 
Jersey.  See  also  Myatt  v.  Ponca  City 
Land  &  Improvement  Co.,  14  Okla. 
189,  68  L.  R.  A.  810,  78  Pac.  185,  ex- 
tensively reviewing  the  Kansas  de- 
cisions. 

11  Myatt  v.  Ponca  City  Land  &  Im- 
provement Co.,  14  Okla.  189,  68  L. 
R.  A.  810,  78  Pac.  185.  See  also  Kan- 
sas v.  Topeka  Water  Co.,  61  Kan.  547, 
60  Pac.  337;  Cumberland  Telegraph  & 
Telephone  Co.  v.  Louisville  Home  Tel. 
Co.,  114  Ky.  892,  24  Ky.  L.  Rep.  1676, 
72  S.  W.  4. 

In  Missouri  Lead  Mining  &  Smelt- 
ing Co.  v.  Reinhard,  114  Mo.  218,  35 
Am.  St.  Rep.  746,  21  S.  W.  488,  Black, 
C.  J.,  said:  "In  Land  Grant  By.  & 
Trust  Co.  v.  Coffey  County  Com'rs,  6 


tion  created  by  the  state  of  Pennsyl- 
vania, which  could  not  do  business  nor 
have  an  office  in  that  state,  could  not 
do  business  in  Kansas.  Speaking  of 
the  Kansas  case,  it  has  been  said: 
'While  the  doctrine  is  correct  in  prin- 
ciple, its  application  requires  much 
caution.  The  fact  that  all  the  opera- 
tions of  a  corporation  are  carried  on 
outside  the  state  in  which  it  was  in- 
corporated, is  not  necessarily  an  ob- 
jection to  the  legality  of  these  opera- 
tions. It  is  only  if  some  rule  of  law 
or  principle  of  policy  adopted  by  a 
state  would  be  interfered  with  by 
allowing  a  foreign  corporation  to 
transact  business  within  its  jurisdic- 
tion that  the  usual  comity  will  be  re- 
fused.' Mor.  Priv.  Corp.  (2nd  Ed.) 
§  965a. ' ' 

W  Myatt  v.  Ponca  City  Land  &  Im- 
provement Co.,  14  Okla.  189,  68  L.  R. 
A.  810,  78  Pac.  185,  distinguishing 
State  v.  Topeka  Water  Co.,  61  Kan. 
547,  60  Pac.  337,  on  the  ground  that 
in  that  case  the  corporation  possessed 
the  power  to  transact  business  in  the 
state  by  which  it  was  incorporated, 
while  the  charter  of  the  corporation 
under  consideration  by  the  court  con- 
ferred no  such  power,  but  specifically 
provided  that  the  business  was  to  deal 
in  lands  in  Oklahoma.  The  court 
said:  "It  is  undoubtedly  true  that, 
where,  under  the  authority  of  a  state, 
an  incorporation  is  authorized  for  a 
purpose  peculiar  to  that  state,  which 
is  not  authorized  by  the  laws  of  an- 
other state,  and  in  the  conduct  of  the 
business  of  such  corporation  it  be- 
comes necessary  to  acquire  title  to 
land  in  such  other  state,  or  the  pur* 
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Comity  between  the  states  does  not  require  the  courts  of  a  state  to 
recognize  as  valid  a  corporation  formed  by  its  citizens  in  another  state 
in  evasion  or  fraud  of  its  own  laws.18    The  act  of  incorporating  a 


chase  and  ownership  of  property  in 
such  other  state,  such  property  may 
be  purchased  and  owned  as  the  pur- 
chase and  ownership  is  ancillary  to 
the  organization  and  conduct  of  the 
business  in  the  state  where  such  cor- 
poration was  organized,  and  for  the 
conduct  of  which  the  corporation  was 
formed.  But  this  is  a  distinct  propo- 
sition from  that  by  which  it  is  con- 
tended that  one  state  may  authorize 
an  incorporation  the  primary  object 
of  which  is  the  purchase  of  and  spec- 
ulation in  lands  of  such  other  state. 
We  cannet  find  an  authority  which 
goes  to  this  extent,  and  upon  reason 
we  think  the  proposition  must  be 
denied.  Comity  can  only  arise  when 
a  citizen,  natural  or  artificial,  of  one 
state,  having  certain .  powers,  rights 
or  privileges  in  the  state  of  his  domi- 
cile, passes  into  another  state  and 
there  desires  or  attempts  those  same 
privileges  or  powers.  Thus  reviewed 
and  understood,  it  is  indispensable 
that  the  "party  peeking  to  invoke  the 
doctrine  of  comity  must  first  be  pos- 
sessed of  some  right,  power  or  privi- 
lege in  the  country  of  his  domicile, 
and,  unless  he  has  both  existence  and 
some  right  of  power  there,  he  cannot 
through  the  medium  of  comity  be 
awarded  any  in  the  foreign  state. 
Corporations  are  created  for  some  pur- 
pose other  than  the  mere  exercise  of 
creative  power,  and  consequently, 
when  a  corporation  is  attempted  to 
J>e  created  without  giving  it  any 
power  to  act  in  the  state  of  its  crea- 
tion, it  can  exercise  none  in  any  for- 
eign country.  Where  one  state  at- 
tempts to  legislate  for  the  exercise  of 
power  solely  in  another  state,  there  is 
no  opportunity  for  the  application  of 
the  doctrine  of  comity,  and  to  recog- 
nize the  binding  force  of  such  enact- 


ment would  be  a  recognition  of  a 
legal  right  to  exercise  sovereignty  and 
legislative  authority  by  the  state 
whose  limits  and  jurisdiction  have 
thus  been  invaded  and  usurped.  In 
this  instance,  if  the  state  of  Kansas 
may  rightfully  legislate  into  existence 
a  corporation  with  no  power  to  act, 
except  in  the  state  of  Oklahoma,  then 
it  must  be  conceded  that  the  legis- 
lature of  Kansas  has  jurisdiction  over 
Oklahoma  which  by  comity  the  courts 
of  Oklahoma  must  acknowledge  and 
enforce.  No  such  result  can  be  de- 
duced from  the  authorities  on  this 
subject. ' ' 

See  also  Cumberland  Telegraph  & 
Telephone  Co.  v.  Louisville  Home  Tel. 
Co.,  114  Ky.  892,  24  Ky.  L.  Bep.  1676, 
72  8.  W.  4;  Troy  &  N.  C.  Gold  Min. 
Co.  v.  Snow  Lumber  Co.,  173  N.  C. 
593,  92  S.  E.  494;  Empire  Mills  v. 
Alston  Grocery  Co.,  4  Willson,  Civ. 
Cas.  Ct.  App.  (Tex.)  §  221,  12  L.  B.  A. 
366,  15  S.  W.  200,  505. 

1*  Kentucky.  Cumberland  Telegraph 
&  Telephone  Co.  v.  Louisville  Home 
Tel.  Co.,  114  Ky.  892,  24  Ky.  L.  Bep. 
1676,  72  a  W.  4. 

Missouri  Cleaton  v.  Emery,  49  Mo. 
App.  345. 

New  Jersey.  Hill  v.  Beach,  12  N. 
J.  Eq.  31. 

New  York.  Demarest  v.  Flack,  128 
N.  Y.  205,  13  L.  B.  A.  854,  28  N.  E. 
645,  aff  'g  16  Daly  337,  11  N.  Y.  Supp. 
83;  Merrick  v.  Van  Santvoord,  34  N. 
Y.  208. 

North  Carolina.  See  Troy  &  N.  C. 
Gold  Min.  Co.  v.  Snow  Lumber  Co., 
173  N.  C.  593, 92  S.  E.  494. 

Texas.  Empire  Mills  v.  Alston  Gro- 
cery Co.,  4  Willson,  Civ.  Cas.  Ct.  App. 
I  221,  12  L.  B.  A.  366,  15  S.  W.  200, 
505. 
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corporation  in  a  state  for  the  purpose  of  evading  the  laws  of  another 
state  and  carrying  on  business  in  the  latter  state  under  the  cover  of 
the  rule  of  comity  constitutes  a  fraud  upon  the  state  granting  the 
corporate  powers  as  well  as  upon  the  state  in  which  it  is  sought  to  do 
business  and  whose  laws  it  is  sought  to  evade.1* 

Whether  the  organization  of  a  corporation  in  a  state  by  citizens  of 
another  state  is  in  evasion  or  fraud  of  the  laws  of  the  state  of  their 
domicile  or  in  fraud  of  the  laws  of  the  state  in  which  the  corporation 
is  organized  depends  upon  the  circumstances  attendant  upon  the 
transaction.  According  to  the  better  opinion,  the  mere  fact  that  the 
citizens  of  a  state  go  into  another  state  and  form  a  corporation  under 
its  laws,  for  the  purpose  of  doing  business  as  a  foreign  corporation 
in  the  state  in  which  they  reside,  instead  of  incorporating  under  the 
laws  of  the  latter  state,  does  not  of  itself  render  the  incorporation  a 
fraud  upon  or  invasion  of  the  laws  of  either  state,  and  is  no  ground 
for  a  refusal  by  the  state  of  the  corporators'  residence  to  recognize 
the  corporation  and  to  allow  it  to  do  business  in  the  same  manner  as 
any  other  foreign  corporation.16 


1*  Empire  Mills  v.  Alston  Grocery 
Co.,  4  Willson,  Civ.  Cas.  Ct.  App. 
(Tex.)  §  221,  12  L.  R.  A.  366,  15  S.  W. 
200,  505.  See  to  the  same  effect, 
Cleaton  v.  Emery,  49  Mo.  App.  345. 

15  Florida.  Indian  Biver  Mfg.  Co. 
v.  Wooten,  55  Fla.  745,  46  So.  185. 

Kansas.  State  v.  Topeka  Water  Co., 
61  Kan.  547,  60  Pac.  337.  See,  how- 
ever, Land  Grant  Railway  &  Trust 
Co.  v.  Coffee  County  Com'rs,  6  Kan. 
245. 

Kentucky.  Cumberland  Telegraph 
&  Telephone  Co.  v.  Louisville  Home 
Tel.  Co.,  114  Ky.  892,  24  Ky.  L.  Rep. 
1676,  72  S.  W.  4. 

Missouri  State  v.  Cook,  181  Mo. 
596,  80  S.  W.  929.  As  to  the  con- 
struction and  effect  of  the  Missouri 
statute  excluding  such  corporations, 
see  Booth  v.  Scott,  —  Mo.  — ,  205  S. 
W.  633. 

New  York.  United  States  Vinegar 
Co.  v.  Schlegel,  143  N.  T.  537,  38  N. 
E.  729;  Lancaster  v.  Amsterdam  Im- 
provement Co.,  140  N.  Y.  576,  24  L. 
R.  A.  322,  35  N.  E.  964,  rev  'g  72  Hun 
18,  25  N.  Y.  Supp.  309;  Demarest  v. 


Flack,  128  N.  Y.  205,  13  L.  B.  A.  854, 
28  N.  E.  645,  aff'g  16  Daly  337,  11  N. 
Y.  Supp.  83;  Merrick  v.  Van  Sant- 
voord,  34  N.  Y.  208. 

North  Carolina.  See  Troy  6  N.  C. 
Gold  Min.  Co.  v.  Snow  Lumber  Co., 
173  N.  C.  593,  92  S.  E.  494. 

Ohio.  Second  Nat.  Bank  v.  Lovell, 
*  2  Cine.  Bep.  397. 

Pennsylvania.  Philadelphia  &  Gulf 
S.  S.  Co.  v.  Soeffing,  59  Pa.  Super.  Ct. 
429. 

Rhode  Island.  Oakdale  Mfg.  Co.  v. 
Garst,  18  B.  I.  484,  23  L.  B.  A.  639, 
49  Am.  St.  Bep.  784,  28  Atl.  973. 

Where  a  bill  is  filed  by  a  foreign 
corporation  to  protect  its  real  estate 
from  trespass,  and  the  answer  alleges 
that  the  foreign  corporation  is  a 
fraudulent  one  organized  under  the 
laws  of  New  Jersey  and  intended  to 
evade  the  requirements  of  the  laws 
of  the  state  in  which  the  suit  is 
brought,  providing  that  a  corporation 
sliall  have  a  cash  capital  equal  to  its 
stock  or  property  taken  at  a  just 
valuation  in  payment  for  stock,  such 
a   defense  is  unavailing,  in  the  ab- 
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The  question  whether  a  corporation  was  formed  in  fraud  or  eva- 
sion of  the  laws  of  the  state  in  which  it  was  organized  or  of  another 
state  in  which  it  seeks  to  do  business,  is  a  question  of  law  for  the 
court,  and  not  a  question  of  fact  to  be  submitted  to  a  jury.16 

In  order  to  discourage  the  practice  of  incorporating  under  the  laws 
of  another  jurisdiction  when  the  primary  object  of  incorporation  is 
to  do  business  in  the  state  where  the  incorporators  or  promoters  reside, 
it  is  sometimes  provided  by  statute  that  the  secretary  of  state  or 
other  designated  officer  shall  not  license  any  foreign  corporation  to 
do  business  in  the  state  when  it  shall  appear  that  such  corporation 
was  organized  under  the  laws  of  a  foreign  state  by  citizens  and  resi- 
dents of  the  domestic  state  for  the  purpose  of  avoiding  the  laws  of 
the  state,  as  it  would  be  a  fraud  upon  the  laws  of  both  states,  and  its 
pretended  incorporators  would  be  held  as  partners,  and  as  such 
become  liable  for  the  debts  of  the  alleged  corporation.17  It  is  held 
that  where  citizens  and  residents  of  one  state  so  organize  under  the 


eence  of  a  statute  declaring  a  differ- 
ent policy,  when  the  evidence  does 
not  show  that  in  organizing  the  cor- 
poration a  fraud  was  committed 
against  the  laws  of  the  state  by  which 
the  corporation  was  created,  or  that 
some  fraudulent  evasion  of  the  laws 
occurred.  Indian  River  Mfg.  Go.  v. 
Wooten,  55  Fla.  745,  46  So.  185,  citing 
Demarest  v.  Flack,  128  N.  Y.  205,  13 
L.  E.  A.  854,  28  N.  E.  645,  aff'g  16 
Daly  (N.  Y.)  337,  11  N.  Y.  Supp.  83. 
In  considering  the  status  of  a  for- 
eign corporation  whose  incorpora- 
tion was  charged  to  have  been  a 
fraud  upon  the  state  of  its  creation, 
and  holding  that  such  fact  was  no 
defense  to  an  action  by  it  against  a 
stockholder  on  his  stock  subscription, 
O'Brien,  J.,  in  United  States  Vinegar 
Co.  v.  Schlegel,  143  N.  Y.  537,  38  N. 
£.  729,  said:  "That  state  [the  state 
by  which  the  corporation  was  created] 
must  be  left  to  vindicate  its  own 
honor  and  dignity.  If  it  be  true  that 
its  authority  has  been  invoked  and  its 
laws  abused  for  the  purpose  of  creat- 
ing and  fostering  a  corporation  that 
is  detrimental  to  public  interests,  it 


has  ample  time  at  any  time  to  pro- 
ceed against  it,  and  decree  its  dissolu- 
tion. But  so  long  as  the  plaintiff 
exists  and  is  recognized  by  the  courts 
and  authorities  of  thai  state,  it  is  en- 
titled to  the  same  recognition  here, 
unless  it  appears  that  it  was  formed 
for  purposes  illegal  here,  or  was  doing 
acts  prohibited  by  the  laws  of  this 
state  to  its  own  citizens  and  corpora- 
tions. Demarest  v.  Flack,  128  N.  Y. 
205,  28  N.  £.  645.  A  foreign  corpora- 
tion, such  as  this  defendant  claims  to 
be,  may  be  driven  from  the  state  by 
public  authority,  but  it  does  not  fol- 
low that  for  such  reason  all  the  con- 
tracts that  private  corporations  have 
made  with  it,  or  the  obligations  that 
they  may  have  incurred  to  it  or  its 
creditors,  are  invalidated." 

If  Demarest  v.  Flack,  128  N.  Y.  205, 
13  L.  B.  A.  854,  28  N.  E.  645,  aff'g 
16  Daly  337,  11  N.  Y.  Supp.  83.  See 
Troy  &  N.  C.  Gold  Min.  Co.  v.  Snow 
Lumber  Co.,  173  N.  C.  593,  92  S.  E. 
494. 

17  Journal  Co.  v.  Nelson,  133  Mo. 
App.  482,  113  S.  W.  690. 
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laws  of  another  state  for  the  purpose  of  doing  business  in  a  third 
state,  they  do  not  come  within  the  scope  of  such  a  statute.18 

§  5746.  Bight  of  foreign  corporation  to  contract  under  doctrine  of 
comity.  By  the  law  of  comity  among  nations,  a  corporation  created 
by  one  sovereignty  is  permitted  to  make  contracts  in  another,  and 
the  same  law  of  comity  prevails  among  the  several  states  of  the 
Union,19  provided  such  contracts  are  not  prohibited  by  the  laws  of 


18  Journal  Co.  v.  Nelson,  133  Mo. 
App.  482,  113  S.  W.  690. 

it  United  States.  American  &  For- 
eign Christian  Union  v.  Tount,  101 
U.  S.  352,  25  L.  Ed.  888;  Cowell  v. 
Colorado  Springs  Co.,  100  U.  6.  55, 
25  L.  Ed.  547;  Tombigbee  E.  Co.  v. 
Kneeland,  4  How.  16,  11  L.  Ed.  855; 
Bunyan  v.  Coster,  14  Pet.  122,  10  L. 
Ed.  382;  Bank  of  Augusta  v.  Earle, 
13  Pet.  519,  10  L.  Ed.  274;  Blodgett 
v.  Lanyon  Zinc  Co.,  120  Fed.  893; 
American  Waterworks  Co.  v.  Farm- 
ers' Loan  &  Trust  Co.,  73  Fed.  956; 
Oregonian  B.  Co.  v.  Oregonian  By.  & 
Nav.  Co.,  27  Fed.  277;  Taylor  v. 
Holm6S,  14  Fed.  498;  Farmers'  Loan 
&  Trust  Co.  v.  McKinney,  6  McLean 
1,  Fed.  Cas.  No.  4,667;  Enott  v. 
Southern  Life  Ins.  Co.,  2  Woods  479, 
Fed.  Cas.  No.  7,894. 

Alabama.  Eslava  v.  New  York  Nat. 
Building  &  Loan  Ass'n,  121  Ala.  480, 
25  So.  1013;  Hall  v.  Tanner  &  De 
Laney  Engine  Co.,  91  Ala.  363,  8  So. 
348;  Hitchcock's  Heirs  &  Adm'r  v. 
Bank  of  United  States,  7  Ala.  386. 

Arkansas.  Boyington  v.  Van  Etten, 
62  Ark.  63,  35  S.  W.  622. 

California.  H.  E.  Mulford  Co.  v. 
Curry,  163  Cal.  276,  125  Pac.  236; 
O'Brien  v.  Big  Casino  Gold  Min.  Co., 
9  Cal.  App.  283,  99  Pac.  209. 

Delaware.  Fidelity  Insurance,  Trust 
&  Safe  Deposit  Co.  v.  Niven,  5  Houst. 
416,  7  Am.  St.  Bep.  150. 

District  Of  Columbia.  Weymouth  v. 
Washington,  G.  &  A.  B.  Co.,  1  Mac- 
Arthur  19. 


Florida.  Duke  v.  Taylor,  37  Fla. 
64,  31  L.  B.  A.  484,  53  Am.  St.  Bep. 
232,  19  So.  172. 

Georgia.  Wood  Hydraulic  Hose 
Min.  Co.  v.  King,  45  Ga.  34;  Union 
Branch  B.  Co.  v.  East  Tennessee  & 
G.  B.  Co.,  14  Ga.  327. 

Illinois.  Farmers'  Loan  &  Trust 
Co.  v.  Lake  St.  El.  B.  Co.,  173  111.  439, 
51  N.  E.  55,  aff'g  68  HI.  App.  666, 
rev'd  177  TJ.  S.  51,  44  L.  Ed.  667; 
People  v.  Fidelity  &  Casualty  Co.  of 
New  York,  153  HI.  25,  26  L.  B.  A.  295, 
38  N.  E.  752;  Santa  Clara  Female 
Academy  v.  Sullivan,  116  111.  375,  56 
Am.  Bep.  776,  6  N.  E.  183;  Stevens  v. 
Pratt,  101  HI.  206;  Bradbury  v.  Waa- 
kegan  &  W.  Mining  &  Smelting  Co., 
113  111.  App.  600. 

Indiana.  MacMurray  v.  Sidwell, 
155  Ind.  560,  80  Am.  St.  Bep.  255,  38 
N.  E.  722;  Elston  V.  Pigott,  94  Ind. 
14;  Wright  v.  Bundy,  11  Ind.  398. 

Iowa.  Dodge  v.  Council  Bluffs,  57 
Iowa  560,  10  N.  W.  886. 

Kentucky.  Bondurant  v.  Dahnke- 
Walker  Milling  Co.,  175  Ky.  774,  195 
8.  W.  139;  Greene  v.  Kentenia  Cor- 
poration, 175  Ky.  661,  194  S.  W.  820; 
Lathrop  v.  Commercial  Bank,  8  Dana 
114,  33  Am.  Dec.  481. 

Louisiana.  Life  Ass'n  of  America 
v.  Levy,  33  La.  Ann.  1203;  William- 
son's Syndics  v.  Smoot,  7  Mart.  (O. 
S.)  31,  12  Am.  Dec.  494;  Frazier  v. 
Willcox,  4  Bob.  517. 

Maryland.  Lycoming  Fire  Ins.  Co. 
v.  Langley,  62  Md.  196. 

Massachusetts.  Salt  marsh  v.  Spauld- 
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such  states  or  contrary  to  their  public  policy.80     This  comity   is 
presumed  from  the  silent  acquiescence  of  the  state,  but  whenever  a 


ing,  147  Mass.  224,  17  N.  E.  316; 
Hutchins  v.  New  England  Coal  Min. 
Co.,  4  Allen  580;  Kennebec  Co.  v. 
Augusta  Insurance  &  Banking  Co.,  6 
Gray  204. 

Michigan.  Attorney  General  v.  First 
Nat.  Bank  of  Bay  City,  192  Mich. 
640,  159  N.  W.  335;  People  v.  Haw- 
kins, 106  Mich.  479,  64  N.  W.  736; 
Seamans  v.  Temple  Co.,  105  Mich.  400, 
28  Lv  B.  A.  430,  55  Am.  St.  Bep.  457, 
63  N.  W.  408;  Thompson  v.  Waters, 
25  Mich.  214,  12  Am.  Bep.  243. 

Mississippi  State  v.  Scottish  Amer- 
ican Mortg.  Co.,  Ill  Miss.  98,  71  So. 
291;  Taylor  v.  Alliance  Trust  Co.,  71 
Miss.  694,  15  So.  121;  Williams  v. 
Creswell,  51  Miss.  817. 

Missouri  Lukens  v.  International 
Life  Ins.  Co.,  269  Mo.  574,  191  S.  W. 
418;  State  v.  Boach,  267  Mo.  300,  184 
S.  W.  969;  Ferguson  v.  Soden,  111 
Mo.  208,  33  Am.  St.  Bep.  512, 19  S.  W. 
727;  Connecticut  Mut.  Life  Ins.  Co.  v. 
Albert,  39  Mo.  181;  Blair  v.  Perpetual 
Ins.  Co.,  10  Mo.  559,  47  Am.  Dec.  129. 

Montana.  Garfield  Mining  &  Mill- 
ing Co.  v.  Hammer,  6  Mont.  53,  8  Pac. 
153;  King  v.  National  Mining  &  Ex- 
ploring Co.,  4  Mont.  1,  1  Pac.  727. 

Nevada.  State  v.  McCullough,  3 
Nev.  202. 

New  Jersey.  Moulin  v.  Trenton 
Mut.  Life  &  Fire  Ins.  Co.,  25  N.  J. 
L.  57. 

New  York.  United  States  Vinegar 
Co.  v.  Schlegel,  143  N.  Y.  537,  38  N. 
E.  729;  Lancaster  v.  Amsterdam  Im- 
provement Co.,  140  N.  Y.  576,  24  L. 
B.  A.  322,  35  N.  E.  964,  rev  'g  72  Hun 
18,  25  N.  Y.  Supp.  309;  Merrick  v. 
Van  Santvoord,  34  N.  Y.  208;  Bard  v. 
Poole,  12  N.  Y.  495;  Mumford  v. 
American  Life  Insurance  &  Trust  Co., 
4  N.  Y.  463;  Alward  v.  Holmes,  10 
Abb.  N.  Cas.  96;  New  York  Floating 
Derrick  Co.  v.  New  Jersey  Oil  Co.,  3 


Duer  648;   Stoney  v.  American  Life 
Ins.  Co.,  11  Paige  635. 

Ohio.  State  v.  Aetna  Life  Ins.  Co., 
69  Ohio  St.  317,  69  N.  E.  608;  Second 
Nat.  Bank  of  Cincinnati  v.  Hall,  35 
Ohio  St.  158;  Newburg  Petroleum  Co. 
v.  Weare,  27  Ohio  St.  343;  Bank  of 
Ashland  v.  Jones,  16  Ohio  St.  145. 

Pennsylvania.  Bank  of  Kentucky 
v.  Schuylkill  Bank,  1  Pars.  Eq.  Cas. 
180. 

Ehode  Island.  Oakdale  Mfg.  Co.  v. 
Garst,  18  B.  I.  484,  23  L.  B.  A.  639, 
49  Am.  St.  Bep.  784,  28  Atl.  973. 

South  Carolina.  Kerchner  v.  Gettys, 
18  S.  C.  521. 

South  Dakota.  Thomson  v.  Meri- 
dian Life  Ins.  Co.,  38  S.  D.  570,  162 
N.  W.  373;  Wright  v.  Lee,  2  S.  D. 
596,  51  N.  W.  706. 

Tennessee.  Talmadge  v.  North 
American  Coal  &  Transportation  Co., 
3  Head  337;  Lane  &  Co.  v.  Bank  of 
West  Tennessee,  9  Heisk.  419;  Ohio 
Life  Insurance  &  Trust  Co.  v.  Mer- 
chants' Insurance  &  Trust  Co.,  11 
Humph.  1,  53  Am.  Dec.  742. 

Texas.  Lytle  v.  Custead,  4  Tex. 
Civ.  App.  490,  23  S.  W.  451. 

Virginia.  Bank  of  Marietta  v.  Pin- 
dall,  2  Band.  465. 

West  Virginia.  Floyd  v.  National 
Loan  &  Investment  Co.,  49  W.  Va. 
327,  54  L.  B.  A.  536,  87  Am.  St.  Bep. 
805,  38  8.  E.  653. 

Wisconsin.  Chicago  Title  &  Trust 
Co.  v.  Bashford,  120  Wis.  281,  97  N. 
W.  940;  Connecticut  Mut.  Life  Ins. 
Co.  v.  Cross,  18  Wis.  109. 

See  t  5719,  supra. 

«0  United  States.  American  &  For- 
eign Christian  Union  v.  Yount,  101 
U.  S.  352,  25  L.  Ed.  888;  Bunyan  v. 
Coster,  14  Pet.  122,  10  L.  Ed.  382; 
Bank  of  Augusta  v.  Earle,  13  Pet.  519, 
10  L.  Ed.  274. 

Alabama.     Falls  v.  United  States 
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state  sufficiently  indicates  that  contracts  which  derive  their  -validity 
from  its  comity  are  repugnant  to  its  policy,  or  are  consid^ :re«l  as 
injurious  to  its  interests,  the  presumption  in  favor  of  its  a.<5Loption 
can  no  longer  arise.81 

A  foreign  corporation,  coming  into  another  state  to  transact"!;   lusi- 
ness  must  conform  to  the  laws  of  such  other  state,  if  there 
regulating  similar  corporations  organized  under  its  laws; 
contract,  although  in  terms  solvable  in  the  state  by  which 
poration  was  created,  must  be  such  a  contract  as  a  similar  d. 
corporation  is  authorized  to  make,  or  the  courts  of  the  state  i 
the  contract  was  made  cannot  enforce  or  permit  the  enforce 
its  performance.** 


any, 
its 


cor- 
mestic 
which 
«nt  of 


§5747.  Bights  in  respect  to  property  under  doctrine  of 

The  rights  of  a  foreign  corporation  in  respect  to  acquiring, 
and  disposing  of  property,   real  and  personal,  in   the  abs^ 
restrictive  or  controlling  legislation,  are  considered  elsewhere 
work.*8 


zmty. 
tiding 
ce  of 

this 


Savings,  Loan  &  Building  Co.,  97  Ala. 
417,  24  L.  B.  A.  174,  38  Am.  St.  Bep. 
194,  13  So.  25;  Central  Railroad  & 
Banking  Co.  v.  Carr,  76  Ala.  388,  52 
Am.  Bep.  339. 

Illinois.  Harding  v.  American  Glu- 
cose Co.,  182  111.  551,  64  L.  B.  A.  738, 
74  Am.  St.  Bep.  189,  55  N.  E.  577,  writ 
of  error  dismissed  187  U.  S.  651,  47  L. 
Ed.  349;  Hazleton  Boiler  Co.  v.  Hazle- 
ton  Tripod  Boiler  Co.,  142  111.  494, 
30  N.  E.  339. 

Kentucky.  Lathrop  v.  Commercial 
Bank,  8  Dana  114,  33  Am.  Dec.  481. 

Louisiana.  Frazier  v.  Willcox,  4 
Bob.  517. 

Michigan.  Seamans  v.  Temple  Co., 
105  Mich.  400,  28  L.  B.  A.  430,  55  Am. 
St.  Bep.  457,  63  N.  W.  408;  Thompson 
Y.  Waters,  25  Mich.  214,  12  Am.  Bep. 
243. 

Mississippi  Williams  v.  Creswell, 
51  Miss.  817. 

Missouri.  Ferguson  v.  Soden,  111 
Mo.  208,  33  Am.  St.  Bep.  512,  19  S.  W. 
727;  Long  v.  Long,  79  Mo.  644;  Con- 
necticut Mut.  Life  Ins.  Co.  v.  Albert, 
39  Mo.  181;  Blair  v.  Perpetual  Ins. 
Co.,  10  Mo.  559,  47  Am.  Dec.  129. 


North  Carolina.     Blackwell 
ham  Tobacco  Co.  v.  American 
Co.,  145  N.  C.  367,  59  8.  E.  12*  - 

Ohio.    State  v.  Aetna  Life 
69  Ohio  St.  317,  69  N.  E.  608; 
U.  Tel.  Co.  v.  Mayer,  28  Ohio 
Newburg  Petroleum  Co.  v.  W< 
Ohio  St.  343. 

See  §§  5738-5742,  supra. 

SI  Bank  of  Augusta  v.  Earle, 
(U.  8.)  519,  10  L.  Ed.  274.  So 
et  seq.,  supra. 

It  is  "the  established  doctri 
in  the.  absence  of  statutes  she* 
contrary  intent  or  policy,  fores, 
porations  will  be  permitted  to 
ness  and  make  contracts  whic 
the  doctrine  of  state  comity 
held  valid,  and  enforced  by  the* 
upon  the  presumption  of  acqui 
which  will  arise  from  silence  u 
subject."     People    v.    Hawkirs 
Mich.  479,  64  N.  W.  736. 

22  Floyd  v.  National  Loan  & 
ment  Co.,  49  W.  Va.  327,  54  L- 
536,  87  Am.  St.  Bop.  805,  38  S. 
See  also  §  5743,  supra. 

» See    §5732,    supra,    §{5847 
infra. 


9     Dur- 
obaeeo 

18.  CO., 

efltern 
t.  521; 
*re,  27 


3  Pet. 

§  5735 
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§5748.  Bight  of  foreign  corporation  to  sne  under  doctrine  of 
comity.  It  has  sometimes  been  contended  that  it  is  contrary  to  the 
public  policy  of  a  state  and  in  violation  of  its  sovereignty  to  recog- 
nize a  foreign  corporation  by  permitting  it  to  maintain  suits,84  but 
the  contrary  rule  is  well  settled.  A  corporation  created  by  the  laws 
of  one  state  or  country  has  the  power  to  sue  at  law  or  in  equity  in  the 
courts  of  another  state  or  country,  and  the  same  right  to  do  so,  under 
the  rule  of  comity,  as  a  domestic  corporation  or  as  a  nonresident 
natural  person,  unless  it  is  prevented  from  doing  so  by  some  express 
statutory  provision,  or  unless  it  seeks  to  assert  and  enforce  a  claim 
which  is  contrary  to  the  established  public  policy  of  the  state.*6 


For  exercise  of  right  of  eminent  do- 
main by  foreign  corporation,  see 
§§  5873-5880,  infra. 

84  See  Bank  of  Washtenaw  v.  Mont- 
gomery, 2  Scam.  (111.)  422;  William- 
son's Syndics  v.  Smoot,  7  Mart.  O.  S. 
(La.)  31,  12  Am.  Dec.  404. 

M  United  States.  David  Lupton's 
Soas  Co.  v.  Automobile  Club,  225  U.  S. 
489,  56  L.  Ed.  1177,  Ann.  Cas.  1914a 
699;  Tombigbee  R.  Co.  v.  Kneeland, 
4  How.  16,  11  L.  Ed.  855;  Bank  of 
Augusta  v.  Earle,  13  Pet.  510,  10  L. 
Ed.  274;  Fidelity  Trust  Co.  v.  Wash- 
ington-Oregon Corporation,  217  Fed. 
588;  Thomas  v.  Birmingham  Railway,' 
Light  &  Power  Co.,  195  Fed.  340; 
Schlos8-Sheffield  Steel  &  Iron  Co.  v. 
Tacony  Iron  Co.,  183  Fed.  645;  United 
States  Light  &  Heating  Co.  of  Maine 
v.  United  States  Light  &  Heating  Co. 
of  New  York,  181  Fed.  182;  La  Moine 
Lumber  &  Trading  Co.  v.  Kesterson, 
171  Fed.  980;  Colby  v.  Cleaver,  169 
Fed.  206;  Blodgett  v.  Lanyon  Zinc  Co., 
120  Fed.'  893;  New  York  Dry  Docks 
v.  Hicks,  5  McLean  111,  Fed.  Cas.  No. 
10.204;  Orange  Nat.  Bank  v.  Traver, 
7  8a wy.  210,  7  Fed.  146;  Clarke  v. 
New  Jersey  Steam  Nav.  Co.,  1  Story 
531,  Fed.  Cas.  No.  2,859;  Commercial 
Ins.  Co.  v.  The  "C.  D.  Jr.,"  1  Woods 
72,  Fed.  Cas.  No.  7,051. 

Alabama.  Van  diver  v.  American 
Can  Co.,  190  Ala.  352,  67  So.  299; 
American  U.  Tel.  Co.  v.  Western  U. 


Tel.  Co.,  67  Ala.  26,  42  Am.  Rep.  90; 
Importing  &  Exporting  Co.  of  Georgia 
v.  Locke,  50  Ala.  332;  Eslava  v.  Ames 
Plow  Co.,  47  Ala.  384;  Western  U.  Tel. 
Co.  v.  Pleasants,  46  Ala.  641;  Lucas  v. 
Bank  of  Georgia,  2  Stew.  147. 

Alaska.  First  Nat.  Bank  of  Seattle 
v.  Fish,  2  Alaska  344. 

Arkansas.  Andrews  Co.  v.  Delight 
Special  School  Dist.,  95  Ark.  26,  128 
S.  W.  361;  Rachels  v.  Stecher  Cooper- 
age Works,  95  Ark.  6,  128  S.  W.  348; 
St.  Louis,  A.  &  T.  Ry.  Co.  v.  Fire 
Ass'n  of  Philadelphia,  55  Ark.  163, 
18  S.  W.  43. 

California.  American  De  Forest 
Wireless  Tel.  Co.  v.  Superior  Court, 
153  Cal.  533,  17  L.  R.  A.  (N.  S.)  1117, 
126  Am.  St.  Rep.  125,  96  Pac.  15. 

Colorado.  Desserich  v.  Merle  & 
Heaney  Mfg.  Co.,  48  Colo.  370,  109 
Pac.  949;  Edward  Malley  Co.  v.  Lon- 
doner,  41  Colo.  436,  93  Pac.  488;  Utley 
v.  Clark-Gardner  Lode  Min.  Co.,  4 
Colo.  369. 

Delaware.  Model  Heating  Co.  v. 
Magarity,  2  Boyce  459,  L.  R.  A.  1915 
B  665,  81  Atl.  394,  rev  'g  1  Boyce  240, 
75  Atl.  614. 

Florida.  Indian  River  Mfg.  Co.  v. 
Wooten,  55  Fla.  745,  46  So.  185. 

Idaho.  War  Eagle  Consol.  Min.  Co. 
v.  Dickie,  14  Idaho  534,  94  Pac.  1034. 

Illinois.  Hunter  W.  Finch  &  Co.  v. 
Zenith  Furnace  Co.,  245  111.  586,  92 
N.   E.  521,  aff'g  146  111.  App.   257; 
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Comity  of  suit,  as  well  as  comity  of  contract,  exists  in  the  several 


Edwards  v.  Schillinger,  245  111.  231,  33 
t.  R.  A.  (N.  8.)  895,  137  Am.  St.  Rep. 
308,  91  N.  E.  1048,  aff'g  148  111.  App. 
227;  John  Spry  Lumber  Go.  v.  Chap* 
pell,  184  111.  539,  56  N.  E.  794;  Man- 
del  v.  Swan  Land  &  Cattle  Co.,  154 
111.  177,  27  L.  B.  A.  313,  45  Am.  St. 
Rep.  124,  40  N.  E.  462,  aff'g  51  IU. 
App.  204;  Bank  of  Washtenaw  v. 
Montgomery,  2  Seam.  422;  Bishop  v. 
American  Preservers'  Co.,  51  111.  App. 
417,  rev'd  157  HI.  284,  48  Am.  St.  Bep. 
317,  41  N.  E.  765;  Jewelers'  Mercan- 
tile Agency,  Ltd.  v.  Douglass,  35  HL 
App.  627. 

Indian  Territory.  T.  H.  Sogers 
Lumber  Co.  v.  McBea,  7  Indian  T. 
468,  104  8.  W.  803. 

Indiana.  Smith  v.  Little,  67  Jnd. 
549;  Pittsburgh,  C.,  C.  &  St.  L.  B.  Co. 
v.  German  Ins.  Co.,  44  Ind.  App.  268, 
87  N.  E.  995;  Guaga  Iron  Co.  v.  Daw- 
son, 4  Blaekf .  202. 

Kansas.  Alliance  Trust  Co.  v.  Wil- 
son, 9  Kan.  App.  891,  59  Pac.  177. 

Kentucky.  Cumberland  Telegraph 
&  Telephone  Co.  v.  Louisville  Home 
Tel.  Co.,  114  Ey.  892,  24  Ky.  L.  Bep. 
1676,  72  S.  W.  4;  Taylor  v.  Bank  of 
Illinois,  7  T.  B.  Mon.  576;  Bank  of 
Galliopolis  v.  Trimble,  6  T.  B.  Mon. 
599,  604;  Pendleton  v.  Bank  of  Ken- 
tucky, 1  T.  B.  Mon.  171. 

Louisiana.  Williamson's  Syndics 
v.  Smoot,  7  Mart.  (O.  S.)  31,  12  Am. 
Dec.  494;  Frazier  v.  Willcoz,  4  Bob. 
517. 

Maine.  Savage  Mfg.  Co.  v.  Arm- 
strong, 17  Me.  34,  35  Am.  Dec.  227. 

Maryland.  Lycoming  Fire  Ins.  Co. 
v.  Langley,  62  Md.  196;  Wellersburg 
&  W.  N.  Plank-Road  Co.  v.  Young,  12 
Md.  476;  McKim  v.  Odom,  3  Bland 
407. 

Massachusetts.  National  Tel.  Mfg. 
Co.  v.  Du  Bois,  165  Mass.  117,  30  L.  B. 
A.  628,  52  Am.  St.  Bep.  503,  42  N.  E. 
510;  Portsmouth  Livery  Co.  v.  Wat- 


aon,  10  Mass.  91;  Smith  Mutual  Life 
Ins.  Co.,  14  Allen  336;  British- Ameri- 
can Land  Co.  v.  Ames,  6  Mete.  391. 

Michigan,  Emerson  v.  McCormiek 
Mach.  Co.,  51  Mich.  5, 16  N.  W.  182. 

Minnesota.  Gulledge  Bros.  Lumber 
Co.  v.  Wenatchee  Land  Co.,  122  Minn. 
266,  46  L.  B.  A.  (N.  S.)  697,  142  N. 
W.  305;  Mason  v.  Edward  Thompson 
Co.,  94  Minn.  472,  103  N.  W.  507; 
Northwestern  Mut.  Life  Ins.  Co.  v. 
Stone,  36  Minn.  108,  31  N.  W.  54. 

Mississippi,  state  v.  Scottish 
American  Mortg.  Co.,  Ill  Miss.  98,  71 
So.  291;  Williams  v.  Creswell,  51  Miss. 
817. 

Missouri.  United  Shoe  Machinery 
Co.  v.  Bamlose,  231  Mo.  508, 132  &  W. 
1133;  International  Text-Book  Co.  v. 
Gillespie,  229  Mo.  397,  129  S.  W.  922; 
Bank  of  Edwardsville  v.  Simpson,  1 
Mo.  184;  Broadway  Bond  St.  Co.  v. 
FideUty  Printing  Co.,  182  Mo.  App. 
309,  170  S.  W.  394;  Groneweg  & 
Schmoentgen  Co.  v.  Estes,  139  Mo. 
App.  36,  119  S.  W.  513;  Frick  Co.  v. 
Marshall,  86  Mo.  App.  463;  Hays  v. 
Merkle,  70  Mo.  App.  509. 

Montana,  Uihlein  v.  Caplice  Com- 
mercial Co.,  39  Mont.  327,  102  Pac. 
564. 

Nebraska.  Schmitt  &  Brd.  Co.  v. 
Mahoney,  60  Neb.  20,  82  N.  W.  99. 

New  Hampshire.  Westminster  Nat. 
Bank  v.  New  England  Electrical 
Works,  73  N.  H.  465,  3  L.  B.  A.  (N. 
S.)  551,  111  Am.  St.  Bep.  637,  62  AtL 
971;  Libbey  v.  Hodgdon,  9  N.  H.  394; 
Lumbard  v.  Aldrich,  8  N.  H.  31,  28 
Am.  Dec.  381. 

New  Jersey.  Mechanics'  Bank  of 
New  York  v.  Godwin  Clark  &  Co.,  14 
N.  J.  L.  439;  Manhattan  &  S.  SavingB 
&  Loan  Ass'n  of  New  York  v.  Mas- 
sarelli  (N.  J.  Ch.)  42  Atl.  284. 

New  York.  Diamond  Match  Co.  v. 
Roeber,  106  N.  Y.  473,  60  Am.  Bep. 
464,    13   N.    E.   419;    Direct    United 
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states,   unless  there   are   statutory   enactments   denying   its   exer- 


States  Gable  Co.  v.  Dominion  Tel.  Co., 
84  N.  Y.  153;  Mutual  Ben.  Life  Ins. 
Co.  v.  Davis,  12  N.  Y.  569;  Portland 
Co.  v.  Hall  &  Grant  Const.  Co.,  121 
App.  Div.  779,  106  N.  Y.  Supp.  649, 
rehearing  granted  123  App.  Div.  495, 
108  N.  Y.  Supp.  821;  International 
Text-book  Co.  v.  Connelly,  67  Misc. 
49,  124  N.  Y.  Supp.  603,  aff'd  140 
App.  Div.  939,  125  N.  Y.  Supp.  1125; 
In  re  Rosenblatt's  Estate,  52  Misc. 
659,  103  N.  Y.  Supp.  1016;  Gorton 
Steamer  Co.  v.  Spofford,  5  Civ.  Proc 
116;  New  Jersey,  Protection  &  Lom- 
bard Bank  v.  Thorp,  6  Cow.  46;  Bank 
of  Commerce  v.  Butland  &  W.  B.  Co., 
10  How.  Pr.  1;  Silver  Lake  Bank  v. 
North,  4  Johns.  Ch.  370;  Williams  v. 
Bank  of  Michigan,  7  Wend.  539;  Bank 
of  Michigan  v.  Williams,  5  Wend.  478, 
aff'd  7  Wend.  539. 

North  Carolina.  Troy  &  N.  C.  Gold 
Min.  Co.  v.  Snow  Lumber  Co.,  173  N. 
C.  593,  92  S.  £.  494;  Exchange  Bank 
v.  Tiddy,  67  N.  C.  169. 

North  Dakota.  National  Cash  Reg- 
ister Co.  v.  Wilson,  9  N.  D.  112,  81 
N.  W.  285. 

Ohio.  Newburg  Petroleum  Co.  v. 
Weare,  27  Ohio  St.  343;  Mohr  &  Mohr 
Distilling  Co.  v.  Lamar  Ins.  Co.,  8 
Ohio  Dec.  421,  7  Wkly.L.  BuL  341. 

Oklahoma,  Cooper  v.  Ft.  Smith  & 
W.  B.  Co.,  23  Okla.  139,  99  Pac.  785. 

Pennsylvania.  Leasure  v.  Union 
Mut.  Life  Ins.  Co.,  91  Pa.  St.  491; 
Bushel  v.  Commonwealth  Ins.  Co.,  15 
Serg.  &  B.  173;  Stewart  v.  United 
States  Ins.  Co.,  9  Watts  126. 

Bhode  Island.  Garratt  Ford  Co.  v. 
Vermont  Mfg.  Co.,  20  B.  I.  187,  38  L. 
B.  A.  545,  78  Am.  St.  Bep.  852,  37 
Atl.  948. 

South  Carolina,  Cone  Export  & 
Commission  Co.  v.  Poole,  41  S.  C.  70, 
24  L.  B.  A.  289,  19  S.  E.  203;  Bank  of 
Cape  Fear  v.  Steinmetz,  1  Hill  44. 

South  Dakota.     Pech  Mfg.  Co.  v. 


Groves,  6  8.  D.  504,  62  N.  W.  109. 

Tennessee.  Talmadge  v.  North 
American  Coal  &  Transportation  Co., 
3  Head  337;  Union  Bank  of  Tennes- 
see v.  United  States  Bank  of  Penn- 
sylvania, 4  Humph.  369. 

Texas.  Texas  Land  &  Mortgage 
Co.  v.  Worsham,  76  Tex.  556,  13  S.  W. 
384;  Bank  of  Alabama  v.  Simonton, 
2  Tex.  531;  Kraegel  v.  Standard  Sav- 
ings &  Loan  Ass'n,  —  Tex.  Civ.  App. 
— $  196  8.  W.  283;  San  Antonio  v.  Sal- 
vation Army  (Tex.  Civ.  App.),  127  S. 
W.  860;  Geiser  Mfg.  Co.  v.  Gray,  59 
Tex.  Civ.  App.  617,  126  S.  W.  610; 
Middlebrook  v.  David  Bradley  Mfg. 
Co.  (Tex.  Civ.  App.),  27  S.  W.  169. 

Vermont.  Boberts  v.  W.  H.  Hughes 
Co.,  86  Vt;  76,  83  Atl.  807;  State  v. 
Boston,  C.  &  M.  B.  Co.,  25  Vt.  433; 
Day  v.  Essex  County  Bank,  13  Vt.  97. 

Virginia.  Freeman's  Bank  v.  Buck- 
man,  16  Gratt.  126;  Taylor's  Adm'r  v. 
Bank  of  Alexandria,  5  Leigh  471;  Bees 
v.  Conococheague  Bank,  5  Band.  326, 
16  Am.  Dec.  755;  Bank  of  Marietta 
v.  Pindall,  2  Band.  465. 

Washington.  Lilly-Braekett  Co.  v. 
Sonnemann,  50  Wash.  487,  97  Pac.  505. 

West  Virginia.  Billmyer  Lumber 
Co.  v.  Merchants'  Coal  Co.,  66  W. 
Va.  696,  26  L.  B.  A.  (N.  S.)  1101,  66 
6.  E.   1073. 

Wisconsin.  American  Food  Prod- 
ucts Co.  v.  American  Milling  Co.,  151 
Wis.  385,  138  N.  W.  1123;  Charter 
Oak  Life  Ins.  Co.  v.  Sawyer,  44  Wis. 
387;  Connecticut  Mut.  Life  Ins.  Co. 
v.  Cross,  18  Wis.  109. 

England.  Henriques  v.  Dutch  West 
India  Co.,  2  Ld.  Baym.  1532. 

See  also  g  5731,  supra,  {  5749,  infra 

In  Bank  of  Washtenaw  v.  Mont- 
gomery, 2  Scam.  (111.)  422,  it  was  said 
in  reference  to  the  contention  that  a 
private  corporation  has  no  right  to 
sue  out  of  the  state  from  which  it  has 
its  corporate  vitality:     "The  numer- 
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cise.*6   A  foreign  corporation  may  sue  on  contracts  made  within 


or 


without  the  state,  unless  the  contract,  if  made  within  the  sta/fce,  -was 
made  in  violation  of  an  express  statutory  prohibition  rendering-  it.  ille- 
gal and  void,  or  unless  it  is  of  such  a  character  that  its  enforcement 


would  be  contrary  to  the  public  policy  of  the  state.87  Subject  to  the 
same  qualifications,  a  foreign  corporation  may  sue  to  foreclose  &  mort- 
gage on  property  in  the  state.88  It  may  also  maintain  actions  to  recover 
calls  on  subscriptions  to  its  capital  stock.88  And  it  may  iraaJLotain 
ejectment  or  replevin  to  recover  property  in  the  state  to  whicfa.  i*  has 
the  title  and  right  to  possession  80  or  intervene  in  an  attachment;  suit 
to  assert  title  to  property.31    It  may  maintain  an  action  to   x 


oub  adjudged  eases  in  which  this 
right  has  been  recognized  and  settled 
as  well  on  principle  as  on  grounds 
of.  pnblic  policy  and  comity  between 
the  several  states  of  the  Union  ought 
to  be  conclusive  and  satisfactory.  It 
is  supposed  that  nothing  is  better  set- 
tled than  that  corporations  may  insti- 
tute suits  in  the  courts  of  other  states 
and  countries  than  those  under  whose 
laws  they  have  been  established." 

A  foreign  corporation,  although 
abusing  the  privilege  which  it  enjoys 
of  doing  business  in  a  state,  is  not  to 
be  considered  as  an  outlaw,  having  no 
right  to  sue  for  the  property  it  owns. 
Bishop  v.  American  Preservers'  Co., 
51  HI.  App.  417,  rev'd  157  HI.  284, 
48  Am.  St.  Rep.  317,  41  N.  E.  765,  cit- 
ing United  States  Vinegar  Co.  v. 
Schlegel,  67  Hun  (N.  Y.)  356,  22  N.  Y. 
Supp.  407.  See  Uihlein  v.  Caplice 
Commercial  Co.,  39  Mont.  327,  102 
Pac.  564. 

86  Schmidt  &  Bro.  Co.  v.  Mahoney, 
60  Neb.  20,  82  N.  W.  99,  citing  Bank 
of  Augusta  v.  Earle,  .13  Pet.  (U.  S.) 
519,  10  L.  Ed.  274. 

*7Tombigbee  B.  Co.  v.  Kneeland, 
4  How.  (U.  S.)  16,  11  L.  Ed.  855; 
Bank  of  Augusta  v.  Earle,  13  Pet. 
(U.  S.)  519,  10  L.  Ed.  274;  Colby  v. 
Cleaver,  169  Fed.  206;  Diamond  Match 
Co.  v.  Boeber,  106  N.  Y.  473,  60  Am. 
Bep.  464,  13  N.  E.  419.  See  also 
cases  cited  in  note  5,   §  5736,  supra, 


and    subdiv.    zvn,    infra,    aim 
there  cited. 

It  was  held  in  Alabama  thai 
poration  incorporated  during 
War  under  the  general  statu t 
state  of  Georgia  which  was 
prior    to   the   beginning   of 
might  maintain  a  suit  in  th 
of  Alabama,  although  the  co 
was  organized  for  the  purpose* 
ning  the  blockade.     Importin 
porting  Co.  of  Georgia  v.  Lo 
Ala.  332. 

W  Silver   Lake   Bank   v.    W< 
Johns.   Ch.    (N.  Y.)    370;   Le» 
Union  Mut.  Life  Ins.  Co.,  91 
491;   Herald  &  Globe  Ass'n 
Clothing  Co.,  86  Vt.  141,  84 
and  many  cases  cited  in  f  §  59 
infra. 

S&Mandel  v.  Swan  Land  fc 
Co.,  Ltd.,  154  HI.  177,  27  L.  R. 
45  Am.  St.  Bep.   124,  40  N. 
rev'g  51  111.  App.  204;  Weller^ 
W.  N.  Plank  Boad  Co.  v.  Yo 
Md.  476.     See  subdiv.  xvii,  ir»> 

30  Bishop   v.   American   Pxe^4 
Co.,  51  HI.  App.  417;  Smith  v. 
67  Ind.  549;  American  Type 
Co.  v.  Conner,  6  N.  Y.  Misc. 
N.  Y.  Supp.  742;  United  8tate 
Swing  Co.  v.  Beynolds,  224  Pa. 
Atl.  982;  National  Cash  Begh 
v.  Shurber,  41  Pa.  Super.  Ct.  XS? 
rubdiv.  xn,  infra. 

31  Williamson 's   Syndics   v. 
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damages  for  torts  committed  against  it,  as,  for  example,  for  libel,  or 
for  conversion,  trespass,  nuisance,  and  other  torts  committed  with 
respect  to  property  which  it  is  permitted  to  own  within  the  state.38 
And  it  may  sue  in  equity  to  protect  its  rights  by  injunction  to  the 
same  extent  as  a  nonresident  natural  person.*3  Under  the  law  of 
comity  the  courts  of  a  state  will  entertain  a  suit  in  chancery  brought 
by  a  foreign  corporation,  where  the  question  presented  by  the  bill 
is  the  right  of  such  corporation  to  protect  its  real  estate  from  tres- 
pass, of  which  equity  has  jurisdiction,  such  corporation  not  being  for- 
bidden by  the  statute  law  of  the  state  from  holding  real  estate.3* 

Where  the  only  penalty  imposed  upon  a  foreign  corporation  for 
its  failure  to  comply  with  the  laws  of  a  state  imposing  conditions  and 
restrictions  upon  its  right  to  do  business  therein  is  a  denial  of  the 
right  to  maintain  an  action  in  that  state  upon  a  contract  made  therein 
by  the  corporation  prior  to  such  compliance  by  it,  an  action  may  be 
maintained  in  such  contract  in  the  courts  of  another  state,  for  the 
penalty  does  not  attach  to  the  contract  so  as  to  deprive  it  of  a  suable 
quality  in  the  latter  state.35 


7  Mart.  O.  8.  (La.)  31,  12  Am.  Dec. 
494.  See  §3127,  supra,  and  §5749, 
infra. 

82  War  Eagle  Consol.  Min.  Co.  v. 
Dickie,  14  Idaho  534,  94  Pac.  1034; 
Jewelers'  Mercantile  Agency,  Ltd.  v. 
Douglass,  35  111.  App.  627;  Pittsburgh, 
C,  C.  &  St.  L.  By.  Go.  v.  German  Ins. 
Co.,  44  Ind.  App.  268,  87  N.  E.  995. 

"All  actions  ex  contractu,  and  for 
physical  injuries  to,  or  conversion  of 
their  personal  property,  such  corpora- 
tions are  permitted  to  prosecute  with- 
out question;  why  should  there  be  any 
difference,  if  they  have  suffered  pe- 
cuniary loss  wrongfully,  whether  the 
spoliation  be  visible  and  tangible  in 
effect,  or  that  effect  is  to  be  ascer- 
tained through  the  relation  of  causes 
and  their  consequences. "  Jewelers' 
Mercantile  Agency,  Ltd.  v.  Douglass, 
35  111.  App.  627. 

8S  Direct  United  States  Cable  Co.  v.. 
Dominion  Tel.  Co.,  84  N.  Y.  153,  rev'g 
22  Hun  568.    See  §  3314  et  seq.,  supra, 
subdiv.  xvn,  infra. 

It  is  held  in  Massachusetts  that  the 
courts  of  equity  in  that  state  are  not 


open  to  a  foreign  corporation  "as 
matter  of  strict  right,  but  as  nat- 
ter of  comity."  National  Tel.  Mfg. 
Co.  v.  Du  Bois,  165  Mass.  117,  30  L. 
B.  A.  628,  52  Am.  St.  Bep.  503,  42 
N.  E.  510,  citing  Smith  v.  Mutual  Life 
Ins.  Co.,  14  Allen  (Mass.)  336,  339. 

M  Indian  Biver  Mfg.  Co.  v.  Wooten, 
65  Fla.  745,  46  So.  185.  See  also  Na- 
tional Tel.  Mfg.  Co.  v.  Du  Bois,  165 
Mass.  117,  30  L.  B.  A.  628,  52  Am. 
St.  Bep.  503,  42  N.  E.  510. 

«*  Allegheny  Co.  v.  Allen,  69  N.  J. 
L.  270,  55  Atl.  724,  writ  of  error  dis- 
missed 196  U.  S.  458,  49  L.  Ed.  551. 
Van  Syckel,  J.,  said:  "Comity  does 
not  require  a  broader  effect  to  be 
given  to  legislation  than  the  state 
which  enacted  it  impresses  upon  it. 
*  *  •  Personal  disqualifications, 
and  especially  such  as  are  of  a  penal 
nature,  are  strictly  territorial  in  their 
operation.  *  •  *  State  laws  have 
no  extraterritorial  effect  for  the  en- 
forcing of  penalties.  *  *  •  The  ten- 
dency of  judicial  decision  on  this  sub- 
ject, when  the  statute  does  not  declare 
the  contract  to  be  void,  is  to  strict 


9433 


§5748] 


Private  Corporations 


[Ch.  65 


A  foreign  corporation  cannot  on  the  ground  of  interstate  comity  be 
allowed  to  maintain  in  the  courts  of  a  state  actions  or  proceedings 
denied  to  residents  of  the  state,  or  other  suitors,  in  its  courts.36 

The  loss  by  a  foreign  corporation  of  the  previously  acquired  right 
to  do  business  in  the  state  does  not  affect  its  capacity  to  sue  or  be  sued 
in  respect  to  a  contract  made,  or  right  vested,  when  it  was  lawfully 
doing  business  in  the  state.87 

The  right  of  a  foreign  corporation  to  maintain  actions  in  state  and 
federal  courts,  and  the  rules  of  procedure  governing  such  actions  are 
considered  more  fully  elsewhere  in  this  chapter.8* 

§  5749.  Comity  as  entitling  foreign  corporation  to  benefit  of  statu- 
tory or  extraordinary  remedies.    A  foreign  corporation  is  not  only 


construction  maintaining  tie  validity 
of  the  contract,  and  holding  that  the 
only  effect  of  such  legislation  in  the 
state  where  it  is  enacted  is  to  impose 
the  prescribed  penalties  and  the  ex- 
pressed disabilities.  Outside  of  such 
state,  until  the  courts  give  the  legis- 
lation a  wider  scope,  no  greater  lati- 
tude will  be  attributed  to  it."  See 
also  South  Bay  Go.  v.  Merrill,  77  N. 
H.  1,  86  Atl.  351;  Slay  tor- Jennings 
Co.  v.  Specialty  Paper  Box  Co.,  69 
N.  J.  L.  214,  54  Atl.  247.  See  subdiv. 
XVII,  infra. 

M  State  v.  Circuit  Court  of  Green 
Lake  County,  98  Wis.  143,  73  N.  W. 
788.  Pinney,  J.,  said:  "No  sound 
reason  is  perceived  why,  in  this  re- 
spect, it  should  be  accorded  rights  or 
advantages  superior  to  those  of  resi- 
dents, or  such  other  suitors,  in  the 
courts  of  the  state." 

CTBillmyer  (Lumber  do.  v.  Mter^ 
chants'  Coal  Co.,  66  W.  Va.  696,  26 
L.  B.  A.  (N.  8.)  1101,  66  S.  E.  1073. 
Poffenbarger,  J.,  said:  "The  privi- 
lege taken  away  by  the  quo  war- 
ranto proceeding  was  no  greater  than 
that  granted  by  the  statute  upon  com- 
pliance with  the  conditions  therein 
named.  That  was  the  privilege  of 
doing  business  in  this  state.  Under 
the  rule  of  comity,  it  had  certain  other 
rights  which  the  statute  did  not  take 


away  nor  destroy,  and  among  these 
was  the  right  to  sue  upon  a  valid 
contract,  and  also  the  right  to  make 
defense  in  any  actions  instituted 
against  it.  As  these  were  never  in- 
hibited by  the  statute,  they  cannot  be 
deemed  to  have  been  affected  or  taken 
away  by  the  revocation  of  the  privi- 
lege that  had  vested  under  the  re- 
strictive statute.  Neither  the  statute 
nor  the  revocation  of  the  privilege 
touched  these  rights  or  in  any  way 
circumscribed  or  limited  the  jurisdic- 
tion of  the  court.  Therefore  a  juris- 
diction which  had  vested  was  not  de- 
stroyed by  the  revocation  of  the  privi- 
lege. Any  other  conclusion  would  be 
so  clearly  unjust  and  impolitic  that 
the  legislature  cannot  be  deemed  to 
have  intended  it,  and  if  it  did,  the 
statute  might  be  to  that  extent  un- 
constitutional. When  the  contract 
was  made,  the  remedy  for  its  enforce- 
ment was  a  part  of  it.  Surely  the 
legislature  did  not  intend  to  destroy 
or  impair  the  contract,  and  to  deny  all 
remedy  for  its  enforcement  in  the 
courts  of  this  state  and  compel  the 
obligee  to  resort  to  the  courts  of 
another  state  would  amount  to  a  clear 
impairment  of  its  obligation.  Beme- 
dies  may  be  altered  or  limited  by  the 
legislature,  but  not  entirely  denied. 
*8See  subdiv.  xvii,  infra. 
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entitled  to  sue  at  common  law  and  in  equity,  but  it  is  also  entitled 
to  the  benefit  of  statutory  or  extraordinary  remedies  obtaining  in  the 
state  where  the  suit  is  brought,  unless  there  is  something  in  the  statute 
to  exclude  it.  Thus,  a  foreign  corporation,  unless  excluded,  is  entitled 
to  maintain  attachment  suits  on  causes  of  action  arising  within  the 
state,  to  the  same  extent  as  domestic  corporations,89  and  it  is  entitled 
to  the  benefit  of  a  statute  giving  any  person  a  mechanic 's  lien,  unless 
there  is  something  in  the  statute  to  show  an  intention  to  exclude 
foreign  corporations.40  In  a  proper  case  it  is  entitled  to  the  benefit 
of  mandamus  proceedings.41 

Under  a  statute  providing  that  an  action  may  be  maintained 
against  one  or  more  trustees,  directors  or  managers,  or  other  officers 
of  a  corporation  to  compel  them  to  account  for  their  official  conduct 
in  the  management  and  disposition  of  the  corporate  funds  and  prop- 
erty committed  to  their  charge  and  to  pay  over  to  the  corporation  or 
to  its  creditors  any  money  and  the  value  of  any  property  which  they 
have  acquired  themselves  or  transferred  to  others,  or  lost  or  wasted, 
by  a  violation  of  their  duties,  and  that  such  action  may  be  maintained 
by  a  creditor,  trustee,  director,  manager  or  other  officer  of  the  cor- 
poration having  a  general  superintendence  of  its  concerns,  it  is  held 
that  a  director  of  a  foreign  corporation  transacting  business  in  the 
state  and  having  its  principal  place  of  business  therein,  may  maintain 
a  suit  against  former  directors  for  an  accounting  and  restoration  of 
funds  and  property  of  the  corporation  of  which,  while  directors,  they 
had  become  wrongfully  possessed.41 


WBank  of  Commerce  v.  Rutland  & 
W.  R.  Co.,  10  How.  Pr.  (N.  Y.)  1 ; 
Pech  Mfg.  Co.  v.  Groves,  6  S.  D.  504, 
62  N.  W.  109;  Union  Bank  v.  United 
States  Bank,  4  Humph.  (Tenn.)  369. 
See  §3127,  supra.  See  also  §§2937, 
2938,  supra. 

40  Chapman  v.  Brewer,  43  Neb.  890, 
47  Am.  St.  Bep.  779;  62  N.  W.  320. 

41  Kansas.  Kansas  Home  Ins.  Co. 
v.  Wilder,  43  Kan.  731,  23  Pac.  1061. 

M*«*«g*w  Isle  Royale  Land  Cor- 
poration v.  Secretary  of  State,  76 
Mieh.  162,  43  N.  W.  14. 

Nebraska.  State  v.  Benton,  25  Neb. 
834,  41  N.  W.  793. 

New  Hampshire.  United  States  Fi- 
delity &  Guaranty  Co.  v.  Linehan,  73 
N.  H.  41,  58  Atl.  956. 


Ohio.  State  v.  Reinmund,  45  Ohio 
St.  214,  13  N.  E.  30. 

Texas.  Beattie  v.  Hardy,  93  Tex. 
131,  53  8.  W.  685. 

Washington.  State  v.  Jenkins,  22 
Wash.  494,  61  Pac.  141. 

West  Virginia.  Virginia  Accident 
Ass'n  v.  Dawson,  53  W.  Va.  619,  46 
S.  E.  51. 

Wisconsin.  State  v.  Root,  83  Wis. 
667,  19  L.  B.  A.  271,  54  N.  W.  33. 

See  generally,  as  to  mandamus, 
Chap.  50,  supra. 

4»  Miller  v.  Quincy,  179  N.  Y.  294, 
72  N.  E.  116,  quoting  approvingly 
Ernest  v.  Rutherford  &  Boiling 
Springs  Gas  Co.,  38  N.  T.  App.  Div. 
388,  56  N.  T.  Supp.  403.  O  *Brien,  J., 
in  considering  the  contention  that  the 
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§  5750.  Extension  of  comity  to  suits  by  domiciliary  receivers  of 
foreign  corporations.  By  the  great  weight  of  authority,  receivers 
for  a  foreign  corporation  have  no  extraterritoiial  power  of  official 
action,  and  cannot  as  a  matter  of  right  maintain  actions  outside  of 
the  territorial  limits  of  the  state  in  which  they  were  appointed.4* 


statute  did  not  apply  to  foreign  cor- 
porations, said:  "It  is  a  matter  of 
common  knowledge  that  hundreds  of 
corporations  in  this  state  are  organ- 
ized under  the  laws  of  New  Jersey  or 
some  adjoining  state,  but  the  business 
and  all  the  operations  of  the  corpora- 
tion are  conducted  here,  except  pos- 
sibly, once  a  year,  there  may  be  a 
meeting  of  the  stockholders  in  the 
state  creating  the  corporation,  for  the 
purposes  of  a  new  election.  In  all 
other  respects  these  corporations 
stand  upon  the  same  footing  as 
though  organized  here  under  the  laws 
of  this  state,  and  what  reason  can  be 
given  for  denying  to  a  director  of 
such  a  corporation  the  right  to  bring 
an  action  such  as  might  be  brought 
and  maintained  by  a  director  of  a  do- 
mestic corporation?  The  distinction 
between  the  two  classes  of  corpora- 
tions in  this  respect  is  simply  arbi- 
trary >  and  rests  upon  no  sound  rea- 
son, or  any  principle  of  public  pol- 
icy.0 As  to  the  construction  of  this 
and  similar  statutes,  see  §  2626,  supra. 

As  to  the  liability  of  officers  under 
such  statutes,  se9  §  2501  et  seq.,  supra. 

48  United  States.  Great  Western 
Min.  &  Mfg.  Co.  v.  Harris,  108  U.  S. 
561,  40  L.  Ed.  1163,  aff'g  128  Fed. 
321;  Hale  v.  Allinson,  188  U.  8.  56, 
47  L.  Ed.  380,  aff'g  106  Fed.  258; 
Booth  v.  Clark,  17  How.  322,  15  L. 
Ed.  164  (the  leading  case);  Coal  & 
Iron  By.  Co.  v.  Reherd,  204  Fed.  859; 
Bay  State  Gas  Co.  of  Delaware  v. 
Rogers,  147  Fed.  557;  Lewis  v.  Ameri- 
can Naval  Stores,  119  Fed.  301; 
Zacher  v.  Fidelity  Trust  &  Safety 
Vault  Co.,  106  Fed.  593. 

California.     Ward   v.  Pacific   Mut.* 


Life  Ins.  Co.,  135  Cal.  235,  67  Pa 
124;  Humphreys  v.  Hopkins,  81  Gal. 
551,  6  L.  B.  A.  792,  15  Am.  St.  Bep. 
76,  22  Pac.  892. 

Colorado.  See  McCague  v.  Dodge, 
50  Colo.  205,  114  Pac.  648. 

Delaware.  Stockbridge  v.  Beck- 
with,  6  Del.  Ch.  72,  33  Ail.  620;  E.  F. 
Kirwan  Mfg.  Co.  v.  Truxton,  2  Pen- 
new.  48,  44  Atl.  427. 

Georgia.  Seaboard  Air-Line  By.  ▼. 
Burns,  17  Ga.  App.  1,  86  S.  E.  270. 

Illinois.  Holbrook  v.  Ford,  153  111. 
633,  27  L.  B.  A.  324,  46  Am.  St.  Bep. 
917,  39  N.  E.  1091. 

Indiana.  Catlin  v.  Wilcox  Silver 
Plate  Co.,  123  Ind.  477,  8L.B.A.  62, 
18  Am.  St.  Bep.  338,  24  N.  E.  250. 

Iowa.  Wyman  v.  Eaton,  107  Iowa 
214,  43  L.  B.  A.  695,  70  Am.  St.  Rep. 
193,  77  N.  W.  865;  Parker  v.  Lamb 

6  Sons,  99  Iowa  265,  34  L.  B.  A.  704, 
68  N.  W.  686;  Ayres  v.  Seibel,  82 
Iowa  347,  47  N.  W.  989. 

Maine.  Alley  v.  Caspari,  80  Me. 
234,  6  Am.  St.  Bep.  178,  14  Atl.  12; 
Hunt  v.  Columbian  Ins.  Co.,  55  Me. 
290,  92  Am.  Dec.  592. 

Maryland.  Southern  Building  ft 
Loan  Ass'n  of  Knoxville  v.  Price,  88 
Md.  155,  42  L.  B.  A.  206,  41  Atl.  53; 
Day  v.  Postal  Tel.  Co.,  66  Md.  354, 

7  Atl.  608. 

Massachusetts.  Homer  v.  Barr 
Pumping  Engine  Co.,  180  Mass.  163, 
91  Am.  St.  Bep.  269,  61  N.  E.  883. 

Missouri  Farmers  &  Merchants 
Ins.  Co.  v.  Needles,  52  Mo.  17;  Wa- 
ters-Pierce Oil  Co.  v.  Bell,  71  Mo. 
App.  653. 

Tennessee.  Van  Tuyl  v.  Carpenter, 
135  Tenn.  629,  188  S.  W.  234;  Commer- 
cial Nat.  Bank  v.  Motherwell  Iron  6 


9436 


Ch.  65] 


Foreign  Corporations 


[§  5750 


However,  as  a  matter  of  comity,  permission  is  frequently  accorded 
a  receiver  appointed  for  a  corporation  in  the  state  of  its  domicile  to 
maintain  an  action  in  the  courts  of  another  state.14    This  doctrine  of 


Steel  Co.,  95  Tenn.  172,  29  L.  R.  A. 
164,  31  S.  W.  1002.  See  however  Har- 
dee v.  Wilson,  129  Tenn.  511,  Ann. 
Cas.  1916  A  94,  167  S.  W.  475. 

Wisconsin.  Filkins  v.  Nunne- 
macher,  81  Wis.  91,  51  N.  W.  79. 

See  §  5837,  infra. 

See  §5327,  supra,  for  a  treatment 
of  the  bringing  of  actions  by  statu- 
tory receivers  and  chancery  receivers 
outside  of  the  states  in  which  they 
are  appointed. 

44  United  States.  Lewis  v.  Clark, 
129  Fed.  570;  Lewis  v.  American 
Naval  Stores  Co.,  119  Fed.  391;  Sands 
v.  Greely  &  Co.,  88  Fed.  130;  Sogers 
v.  Riley,  80  Fed.  759. 

Alabama.  Boulware  v.  Davis,  90 
Ala.  207,  9  L.  R.  A.  601,  8  So.  84.  See 
Hieronymous  Bros.  v.  China  Mut.  Ins. 
Co.,  6  Ala.  App.  97,  60  So.  452. 

Connecticut,  Cooke  v.  Town  of 
Orange,  48  Conn.  401. 

District  of  Columbia.  Barley  v. 
Gittings,  15  App.  Cas.  427. 

Indiana.  Catlin  v.  Wilcox  Silver- 
Plate  Co.,  123  Ind.  477,  8  L.  R.  A.  62, 
18  Am.  St.  Rep.  338,  24  N.  E.  250; 
Metzner  v.  Bauer,  98  Ind.  425. 

Louisiana.  McAlpin  v.  Jones,  10 
La.  Ann.  552. 

Maryland.  Castleman  v.  Temple- 
man,  87  Md.  546,  41  L.  R.  A.  367,  67 
Am.  St.  Rep.  363,  40  Atl.  275. 

Minnesota.  Comstock  v.  Freder- 
ickson,  51  Minn.  350,  53  N.  W.  713. 

New  Jersey.  Hurd  v.  Elizabeth,  41 
N.  J.  L.  1;  Falk  v.  Janes,  49  N.  J.  Eq. 
484,  23  Atl.  813;  Bidlack  v.  Mason, 
26  N.  J.  Eq.  230. 

New  York.  Stone  v.  Penn  Yan,  K. 
P.  &  B.  By.,  197  N.  Y.  297,  134  Am. 
St.  Rep.  879,  90  N.  E.  843;  Sigua  Iron 
Co.  v.  Brown,  171  N.  Y.  488,  64  N.  E. 
194,  aff'g  58  App.  Div.  436,  69  N.  Y. 
Supp.  295,  33  Misc.  50,  68  N.,Y.  Supp. 


141;  Howarth  v.  Angle,  162  N.  Y.  179, 
47  L.  R.  A.  725,  56  N.  E.  489;  Stod- 
dard v.  Lum,  159  N.  Y.  265,  45  L.  R. 
A.  551,  70  Am.  St.  Rep.  541,  53  N.  E. 
1108;  Mabon  v.  Ongley  Elec.  Co.,  156 
N.  Y.  196,  50  N.  E.  805;  Lowry  v. 
Inman,  46  N.  Y.  119;  Dayton  v. 
Borst,  31  N.  Y.  435;  Hoyt  v.  Thomp- 
son, 5  N.  Y.  320,  rev'g  3  Sandf.  416; 
Hammond  v.  Knox,  125  App.  Div.  9, 
109  N.  Y.  Supp.  367,  aff'd  194  N.  Y. 
555,  87  N.  E.  1120;  Smith  v.  Eighth 
Ward  Bank,  31  App.  Div.  6,  52  N.  Y. 
Supp.  290;  Runk  v.  St.  John,  29  Barb. 
585;  Pugh  v.  Hurtt,  52  How.  Pr.  22. 

Ohio.  Merchants'  Nat.  Bank  v. 
McLeod,  38 -Ohio  St.  174.  See  Leman 
v.  Maclennan,  28  Ohio  Cir.  Ct.  137, 
aff'd  75  Ohio  St.  643,  80  N.  E.  1129. 

Pennsylvania.  Bagby  v.  Atlantic, 
M.  &  O.  R.  Co.,  86  Pa.  St.  291;  Stew- 
art v.  United  States  Ins.  Co.,  9  Watts 
126. 

South  Dakota.  Small  v.  Smith,  14 
S.  D.  621,  86  Am.  St.  Rep.  808,  86  N. 
W.  649. 

Tennessee.  Hardee  v.  Wilson,  129 
Tenn.  511,  Ann.  Cas.  1916  A  94,  167  S. 
W.  475. 

Vermont.  Lycoming  Fire  Ins.  Co. 
v.  Medad  Wright  &  Son,  55  Vt.  526. 

West  Virginia.  Swing  v.  Parkers- 
burg  Veneer  &  Panel  Co.,  45  W.  Va. 
288,  31  S.  E.  926;  Swing  v.  Bentley 
&  Gerwig  Furniture  Co.,  45  W.  Va. 
283/31  S.  E.  925. 

Wisconsin.  Gilman  v.  Eetcham,  84 
Wis.  60,  23  L.  R.  A.  52,  36  Am.  St. 
Rep.  899,  54  N.  W.  395. 

See  generally  the  chapter  on  Re- 
ceivers, supra. 

"In  Mabon  v.  Ongley  Elec.  Co., 
156  N.  Y.  196,  50  N.  E.  805,  a  case 
where  the  right  of  a  foreign  receiver 
to  maintain  an  action  for  the  appoint- 
ment   here    of    an   ancillary   receiver 
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comity  is  now  generally  applied,  except  where  some  well  established 
right  of  the  citizen  of  the  state  in  which  such  comity  is  izavoked 
intervenes.*6    "It  is  undoubtedly  true  that  a  receiver  appointed  by 


was  denied,  the  opinion  was  careful 
to  point  out  that;  subject  to  the  right 
of  domestic  creditors,  he  could  reduce 
to  possession  all  the  property  of  the 
corporation  and  that  the  courts,  upon 
the  principle  of  comity,  were  as  open 
to  him  as  to  a  domestic  receiver. 
'Every  remedy,'  it  was  said  by  Judge 
Vann,  'to  gather  in  the  assets  is  af- 
forded, unless  it  would  interfere  with 
the  policy  of  the  state,  or  impair  the 
rights  of  its  own  citizens.'  *  *  * 
In  Stoddard  v.  Lum,  159  N.  Y.  265, 
275,  53  N.  E.  1108,  1111,  45  L.  R.  A. 
551,  70  Am.  St.  Rep.  541,  it  was  said 
that  'the  receivers  and  assignees  of 
individuals  and  corporations  domiciled 
in  another  state  are  permitted,  under 
interstate  comity,  to  enforce  the  con- 
tracts of  such  individuals  and  corpo- 
rations in  the  state  of  the  debtor's 
residence.'  "  Stone  v.  Penn  Yan,  K. 
P.  &  B.  Ry.,  107  N.  Y.  297,  134  Am. 
St.  Rep.  879,  90  N.  E.  843. 

For  consideration  of  extent  to 
which  comity  will  be  accorded  to  a 
receiver  in  a  court  of  a  jurisdiction 
other  than  that  in  which  he  was  ap- 
pointed, see  Denver  City  Waterworks 
Co.  v.  American  Waterworks  Co.,  81 
N.  J.  Eq.  139,  85  Atl.  826. 

40  Arkansas.  Choctaw  Coal  &  Min- 
ing Co.  v.  Williams-Echols  Dry  Goods 
Co.,  75  Ark.  365,  5  Ann.  Cas.  569,  87 
S.  W.  632. 

California.  Ward  v.  Pacific  Mut. 
Life  Ins.  Co.,  135  Cal.  235,  67  Pac. 
124. 

Delaware.  E.  F.  Eirwan  Mfg.  Co. 
v.  Truxton,  2  Pennew.  48,  44  Atl.  427. 

Indiana.  Catlin  v.  Wilcox  Silver- 
Plate  Co.,  123  Ind.  477,  8  L.  R.  A.  62, 
18  Am.  St.  Rep.  388,  24  N.  E.  250. 

Minnesota.  Comstock  v.  Freder- 
ickson,  51  Minn.  350,  53  N.  W.  713. 

New  Jersey.    National  Trust  Co.  v. 


Miller,  33  N.  J.  Eq.  155;  Bid  lack  v. 
Mason,  26  N.  J.  Eq.  230. 

New  York.  Stone  v.  Penn  IZ&n,  K. 
P.  &  B.  Ry.,  197  N.  Y.  279,  1 34  Am. 
St.  Rep.  879,  90  N.  E.  843;  Hlowarth 
v.  Angle,  162  N.  Y.  179,  47  L_  R.  A 
725,  56  N.  E.  489,  aff'g  39  Apj).  Div. 
151,  57  N.  Y.  Supp.  187;  Stod«3ard  v. 
Lum,  159  N.  Y.  265,  45  L.  R.  -A.  551, 
70  Am.  St.  Rep.  541,  53  N.  E-  1108; 
Runk  v.  St.  John,  29  Barb.  585  - 

North  Carolina.  Eruger  v*  Bank 
of  Commerce  of  Buffalo,  New  York, 
123  N.  C.  16,  31  S.  E.  270. 

Pennsylvania.  Frowert  v.  Blank, 
205  Pa.  St.  299,  54  Atl.  1000. 

Tennessee.  Hardee  v.  Wilsc^n,  129 
Tenn.  511,  Ann.  Cas.  1916  A  94,  167  8. 
W.  475,  explaining  Commercial  Nat. 
Bank  of  Columbus  v.  Motherwell  Iron 
&  Steel  Co.,  95  Tenn.  172,  29  L-  B.  A. 
164,  31  S.  W.  1002;  Dillingham  v. 
Traders'  Ins.  Co.,  120  Tenn.  *02,  16 
L.  B.  A.  (N.  S.)  220,  108  S.  W.  I- 148. 

Vermont.  Lycoming  Fire  Ir».s.  Co. 
v.  Medad  Wright  &  Son,  55  V*.  526. 

West  Virginia.  Grogan  v.  Egbert, 
44  W.  Va.  75,  67  Am.  St.  Rep.  ^63,  28 
S.  E.  714. 

See  §  5837,  infra. 

It  is  held  in  Minnesota  that  when 
there  are  no  domestic  creditors  whose 
rights  are  to  be  protected,  by  'virtue 
of  the  rule  of  comity  the  counts  of 
that  state  will  recognize  a  receiver  of 
a  foreign  corporation,  appointed  by  a 
court  of  the  state  of  the  corporation's 
domicile  and  permit  him  to  prosecute 
an  action  therein,  or  to  move  *°  8et 
aside  a  judgment  fraudulent  as  "*°  the 
creditors  represented  by  him.  Com- 
stock v.  Frederickson,  51  Mini*-  350, 
53  N.  W.  713. 

"In  Booth  v.  Clark,  17  How*  (U- 
S.)  322,  335,  15  L.  Ed.  164,  «  was 
held  that   the  appointment  of     a  re- 


9438 


Ch.  65] 


Fobbign  Corporations 


[§  5750 


a  court  has  no  extraterritorial  jurisdiction.  A  receiver  in  one  state 
cannot  maintain  suit  in  the  courts  of  other  states  as  a  matter  of  abso- 
lute right,  tout  the  courts  of  other  states  may,  in  the  exercise  of  their 
sound  discretion,  as  a  matter  of  fact  or  comity,  permit  such  a  receiver 
to  bring  to  maintain  such  suits.  This  doctrine  of  comity  which  usually 
prompts  the  courts  to  give  this  permission  is  almost  universally  ap- 
plied, except  in  the  single  exception  where  some  well-established 
right  of  the  citizen  of  a  state  intervenes."46 

In  some  jurisdictions,  however,  the  courts  decline  to  extend  such 
comity  to  a  receiver  of  a  foreign  corporation.47  The  subject  of 
receivers  of  corporations  and  their  rights  in  jurisdictions  other  than 


ceiver  by  a  court  of  chancery  under 
a  creditors'  bill  does  not  confer  the 
right  to  sue  in  a  foreign  jurisdiction. 
In  that  case,  which  was  decided  in 
1854,  Mr.  Justice  Wayne  said:  'Our 
industry  has  been  tasked  unsuccess- 
fully to  find  a  case  in  which  a  re- 
ceiver has  been  permitted  to  sue  in 
a  foreign  jurisdiction  for  the  property 
of  the  debtor.'  That  case  has  been 
often  cited  to  support  the  proposition 
that  a  receiver  appointed  in  one  state 
has  no  right  to  sue  in  another  state. 
The  doctrine  is  generally  recognized 
that  a  foreign  receiver  has  no  right 
to  sue  in  another  state,  but,  while 
the  right  is  denied,  the  modern  prac- 
tice is  to  permit  him  to  bring  such 
suits,  on  the  grounds  of  comity,  in  all 
eases  where  such  permission  will  not 
conflict  with  the  rights  of  citizens 
or  creditors  in  the  state  where  the 
suit  is  brought.  And  the  constant 
tendency  of  the  courts  is  toward  a 
recognition  of  the  receiver's  right  to 
the  possession  of  the  property  em- 
braced by  the  decree  appointing  him, 
although  situated  without  the  juris- 
diction of  the  court  making  the  ap- 
pointment. *  *  *  This  tendency  is 
so  pronounced,  and  so  well  sustained 
by  authority,  that  it  is  probable  that 
the  doctrine  ultimately  to  be  estab- 
lished will  give  to  receivers  the  same 
right  of  action  in  all  the  states  of  the 
Union  with  which  they  are  vested  in 


the  jurisdiction  in  which  they  are  ap- 
pointed. "  Lewis  v.  American  Naval 
Stores  Co.,  119  Fed.  391. 

46  Lewis  v.  Clark,  129  Fed.  570,  the 
court  stating  further  that  "Enforce- 
ment of  this  rule  of  comity  does  not 
impeach  the  sovereignty  of  the  re- 
spective states,  but  produces  a 
friendly  intercourse  between  them; 
and  it  should  only  be  denied  when 
contrary  to  the  policy  of  the  state, 
or  prejudicial  to  its  real  interests  or 
the  interests  of  its  citizens.' ' 

*7Wyman  v.  Eaton,  107  Iowa  214, 
43  L.  B.  A.  695,  70  Am.  St.  Rep.  193, 
77  N.  W.  865;  Parker  v.  Lamb  &  Sons, 
99  Iowa  265,  34  L.  B.  A.  704,  68  N.  W. 
686;  Ayres  v.  Seibel,  82  Iowa  347,  47 
N.  W.  989;  Homer  v.  Barr  Pumping 
Engine  Co.,  180  Mass.  163,  91  Am.  St. 
Bep.  269,  61  N.  E.  883;  Hayward  v. 
Leeson,  \W  Mass.  310,  49  L.  B.  A. 
725,  57  N.  E.  656;  Howarth  v.  Lom- 
bard, 175  Mass.  570,  49  L.  B.  A.  301, 
56  N.  E.  888;  Buswell  v.  Supreme  Sit- 
ting of  Order  of  Iron  Hall,  161  Mass. 
224,  23  L.  B.  A.  846,  36  N.  E.  1065; 
Wilson  v.  Welch,  157  Mass.  77,  31 
N.  E.  712;  Amy  v.  Manning,  149  Mass. 
487,  21  N.  E.  943.  See  also  Great 
Western  Min.  &  Mfg.  Co.  v.  Harris, 
198  U.  S.  561,  49  L.  Ed.  1163,  aff'g 
128  Fed.  321;  Coal  &  Iron  By.  Co.  v. 
Beherd,  204  Fed.  859;  Fairview  Fluor 
Spar  &  Lead  Co.  v.  Ulrich,  192  Fed. 
894;   Fowler  v.  Osgood,  141  Fed.  20, 
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those  in  which  they  are  appointed  and  also  of  receivers  of  foreign 
corporations  is  considered  more  fully  elsewhere.*8 

§  5751.  Extension  of  comity  to  suits  by  statutory  receiver  or  as- 
signee of  foreign  corporation.    A  distinction  is  made  between  a  re- 


4  L.  R.  A.  (N.  S.)  824;  Edwards  v. 
National  Window  Glass  Jobbers' 
Ass'n,  139  Fed.  795. 

In  Ayres  v.  Seibel,  82  Iowa  347,  47 
N.  W.  989,  it  was  held  that  a  trustee 
or  receiver  of  a  corporation  organized 
under  the  laws  of  Indiana,  who  was 
appointed  by  a  court  of  Indiana,  could 
not  maintain  an  action  in  the  courts 
of  Iowa  on  a  contract  entered  in  be- 
tween such  corporation  and  a  citizen 
of  Iowa.  Grainger,  J.,  said:  "The 
text-writers  upon  the  authorities  of 
trustees,  executors,  administrators, 
and  with  some  exceptions,  receivers  to 
maintain  actions  outside  of  the  terri- 
torial limits  of  their  appointment,  are 
in  substantial  accord,  and  to  the  effect 
that  such  right  does  not  exist.  *  *  • 
The  rule  thus  announced  has  such 
support  in  adjudicated  cases  that  ap- 
pellant, in  argument,  concedes  that 
even  as  to  receivers,  as  to  which  the 
courts  have  indulged  a  somewhat  more 
liberal  rule,  there  is  no  such  right, 
except  that  'it  has  been  frequently 
recognized  as  a  matter  of  comity.' 
*  *  *  We  meet,  then,  so  far  as  this 
question  is  concerned,  an  unbroken 
array  of  authorities,  both'elementary 
and  adjudicated,  extending  through  a 
long  course  of  time,  denying  the  plain- 
tiff the  right  to  maintain  this  action, 
except  in  so  far  as  the  rule  may  be 
influenced  by  the  fact  that  in  certain 
cases  of  receiverships,  through  a  spirit 
of  comity,  the  courts  have  extended 
the  rule.  It  is  not,  however,  to  be 
understood  that  the  exercise  of  this 
spirit  of  comity  is  such  as  to  make  it 
general.  The  instances  are  such  that 
they  are  exceptional,  rather  than, gen- 
eral. It  is  very  apparent  that  the 
courts,   in   making   this   exception    as 


to  receivers,  have  been  actuated  by  a 
belief  that  especial  reasons  existed 
for  it  in  their  behalf,  when  we  con- 
sider that,  as  to  such  officers  as  the 
plaintiff,  the  right  has  so  many  times 
and  universally  been  denied.  The 
reasons  for  the  rule  we  need  not  dis- 
cuss. That  it  has  merit  in  its  general 
application  should  not  be  questioned. 
While  disposed  to  meet  every  require- 
ment dictated  by  the  law  of  comity 
between  states,  »  •  •  the  exer- 
cise of  such  a  power,  in  a  judicial 
way,  should  be  guarded,  and  have  es- 
pecial reference  to  the  rights  of  par- 
ties, and  the  rules  of  law  under  which 
they  were  acquired.  These  parties 
have  come  into  their  present  relation- 
ship as  to  obligations  under  a  uni- 
versally recognized  rule  as  to  reme- 
dies, and  the  means  of  their  enforce- 
ment. To  change  such  a  rule  in  so 
material  a  particular,  and  after  their 
rights  are  fixed,  seems  to  us  an  un- 
warranted exercise  of  judicial 
power." 

"The  law  in  regard  to  the  right  of 
receivers  of  corporations  to  sue  in 
their  own  names  on  claims  due  the 
.corporation  has  often  been  considered, 
and  the  general  rule  in  this  common- 
wealth and  in  some  other  jurisdic- 
tions is  that  a  receiver  has  no  such 
right  that  follows  him  beyond  the 
jurisdiction  of  the  tribunal  that  ap- 
points him,  unless  he  is  actually  or 
virtually  an  assignee  of  the  claim 
which  he  seeks  to  enforce."  Knowl- 
ton,  J.,  in  Homer  v.  Barr  Pumping 
Engine  Co.,  180  Mass.  163,  91  Am.  St. 
Eep.  269,  61  N.  E.  883. 

48  See  §§5833-5846,  infra.  And  see 
generally  the  chapter  on  Receivers, 
supra. 
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ceiver  appointed  by  a  court  of  chancery,  having  no  other  authority 
than  that  which  arises  from  his  appointment  and  being  vested  with 
no  sort  of  legal  title  but  being  a  mere  custodian  of  the  property  of 
the  corporation  while  it  remains  under  the  control  of  the  court,  and 
a  receiver  who  by  statute  is  a  quasi  assignee  and  has  legal  title  to  the 
trust  fund,  with  the  power  and  charged  with  the  duty  to  collect  it  for 
the  creditors  of  the  corporation,  or  who  claims  as  assignee  of  the 
corporation  by  virtue  of  a  voluntary  assignment  made  to  him  by  the 
corporation.  The  right  of  a  receiver  of  the  latter  class  to  sue  in  a 
foreign  jurisdiction  by  virtue  of  the  comity  between  states  is  recog- 
nized by  the  highest  authority.4*  The  rights  of  such  a  representative 
of  a  foreign  corporation  and  the  comity  accorded  him  are  considered 
elsewhere  in  this  work.50 


V.  CONSTITUTIONAL  PROTECTION  OP  FOREIGN  CORPORATION 

§  5752.  In  general.    The  power  of  a  state  to  exclude  foreign  cor- 
porations or  to  impose  conditions  upon  their  right  to  do  business 


49  United  States.  Bernheimer  v. 
Converse,  206  U.  S.  516,  51  L.  Ed. 
1163;  Hale  v.  All  in  son,  188  U.  S.  56, 
47  L.  Ed.  380;  Relfe  v.  Bundle,  103 
U.  S.  222,  26  L.  Ed.  337;  Converse  v. 
Mears,  162  Fed.  767  (in  which  case 
Quarles,  J.,  reviews  extensively  the 
authorities  on  this  question  and  con- 
siders the  distinction  between  the 
powers  and  rights  of  a  chancery  re- 
ceiver and  statutory  receiver,  assignee 
or  trustee  of  a  corporation);  Ooss  v. 
Carter,  156  Fed.  746;  Hale  v.  Coffin, 
114  Fed.  567,  aftVd  120  Fed.  470; 
Kirtley  v.  Holmes,  107  Fed.  1,  52  L. 
B.  A.  738;  Hale  v.  Hardon,  95  Fed. 
747;  Howarth  v.  Ellwanger,  86  Fed. 
54;  Avery  v.  Boston  Safe-Deposit 
Co.,  72  Fed.  700;  American  Nat.  Bank 
v.  National  Benefit  &  Casualty  Co., 
70  Fed.  420;  Parsons  v.  Charter  Oak 
Life  Ins.  Co.,  31  Fed.  305. 

Connecticut.  Fish  v.  Smith,  73 
Conn.  377,  84  Am.  St.  Bep.  161,  47 
Atl.  711;  Ward  v.  Connecticut  Pipe 
Mfg.  Co.,  71  Conn.  345,  42  L.  B.  A. 
706,  71  Am.  St.  Bep.  207,  41  Atl.  1057. 

Iowa.  Hale  v.  Harris,  112  Iowa  372, 
83  N.  W.  1046. 


Massachusetts.  Converse  v.  Ayer, 
197  Mass.  443,  84  N.  E.  98;  Howarth 
v.  Lombard,  175  Mass.  570,  49  L.  B. 
A.  301,  56  N.  E.  888. 

Michigan.  Baldwin  v.  Hosmer,  101 
Mich.  432,  59  N.  W.  669. 

New  York.  Howarth  v.  Angle,  162 
N.  Y.  179,  47  L.  B.  A.  725,  56  N.  E. 
489,  aff'g  39  App.  Div.  151,  57  N.  Y. 
Supp.  187;  Willitts  v.  Waite,  25  N. 
Y.  577;  Boyal  Trust  Co.  v.  Harding, 
155  App.  Div.  104,  140  N.  Y.  Supp.  9, 
nff'g  78  Misc.  309,  137  N.  Y.  Supp. 
1101. 

Tennessee.  Van  Tuyl  v.  Carpenter, 
135  Tenn.  629,  188  S.  W.  234. 

Vermont.  King  v.  Cochran,  76  Vt. 
141,  104  Am.  St.  Bep.  922,  56  Atl. 
667.  See  Underhill  v.  Butland  B.  Co., 
90  Vt.  462,  98  Atl.  1017. 

Virginia.  Bockover  v.  Life  Ass'n 
of  America,  77  Va.  85. 

Wisconsin.  Swing  v.  White  Biver 
Lumber  Co.,  91  Wis.  517,  65  N.  W. 
174;  Parker  v.  Stoughton  Mill  Co.,  91 
Wis.  174,  51  Am.  St.  Bep.  881,  64  N. 
W.  751. 

50  See  §§5833-5846,  infra.  See  gen- 
erally the  chapter  on  Receivers,  supra. 
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within  its  limits  and  to  sue  in  its  courts,  or  to  impose  taxes  and  other 
burdens  upon  foreign  corporations,  is  subject,  of  course,  to  any  limita- 
tions which  may  be  found  in  the  constitution  of  the  state  or  in  the 
Constitution  and  laws  of  the  United  States,  and  any  statute  which  is 
in  contravention  of  either  is  void.61  In  a  leading  case  upon  this  ques- 


51  United  States.  South  Carolina  v. 
McMaster,  237  U.  S.  63,  59  L.  Ed. 
839,  aff'g  94  S.  C.  379,  77  S.  E.  401; 
Sioux  Remedy  Co.  v.  Cope,  235  U.  8. 
197,  59  L.  Ed.  193,  rev  'g  28  8.  D.  397, 
13S  N.  W.  683;  Harrison  v.  St.  Louis  & 
8.  F.  R.  Co.,  232  U.  8.  318,  58  L.  Ed. 
621,  L.  R.  A.  1915  F  1187;  Buck  Stove 
&  Range  Co.  v.  Vickers,  226  U.  8. 
205,  57  L.  Ed.  189;  Herndon  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  218  U.  S.  135, 
54  L.  Ed.  970;  International  Text- 
Book  Co.  v.  Pigg,  217  U.  S.  91,  54 
L.  Ed.  678,  27  L.  R.  A.  (N.  8.)  493; 
18  Ann.  Cas.  1103;  Southern  R.  Co. 
v.  Greene,  216  XJ.  S.  400,  54  L.  Ed. 
536,  17  Ann.  Cas.  1247;  Pullman  Co. 
v.  Kansas,  216  U.  S.  56,  54  L.  Ed. 
378;  Western  XJ.  Tel.  Co.  v.  Kansas, 
216  XT.  8.  1,  54  L.  Ed.  355;  Chambers 
v.  Baltimore  &  O.  R.  Co.,  207  XJ.  8.  J42, 
52  L.  Ed.  143;  Security  Mut.  Life 
Ins.  Co.  v.  Prewitt,  202  XJ.  8.  246, 
50  L.  Ed.  1013,  1014,  6  Ann.  Cas.  317; 
New  York  Life  Ins.  Co.  v.  Cravens, 
178  U.  8.  389,  44  L.  Ed.  116,  aff'g 
148  Mo.  583,  53  L.  R.  A.  305,  71  Am. 
St.  Rep.  628,  50  S.  W.  519;  Waters- 
Pierce  Oil  Co.  v.  Texas,  177  XJ.  S.  28, 
44  L.  Ed.  657;  Connecticut  Mut.  Life 
Ins.  Co.  v.  Spratley,  172  XJ.  S.  602,  43 
L.  Ed.  569;  Orient  Ins.  Co.  v.  Daggs, 
172  U.  8.  557,  43  L.  Ed.  552;  Blake 
v.  McClung,  172  U.  8.  239,  43  L.  Ed. 
432;  Hooper  v.  California,  155  XJ.  S. 
647,  648,  39  L.  Ed.  297;  Ashley  v. 
Ryan,  153  U.  S.  436,  38  L.  Ed.  773, 
aff'g  49  Ohio  St.  504,  31  N.  E.  721; 
Horn  Silver  Min.  Co.  v.  New  York, 
143  U.  S.  305,  36  L.  Ed.  164;  Fritts 
v.  Palmer,  132  XJ.  S.  282,  33  L.  Ed. 
317;  Pembina  Consol.  Mining  &  Mill- 
ing Co.  v.  Pennsylvania,  125  XJ.  8. 
181,  31  L.  Ed.  650;  Cooper  Mfg.  Co. 


v.  Ferguson,  113  XJ.  8.  727,  28  L.  Ed. 
1137;  Bowman  v.  Lewis,  101  XJ.  S.  22, 

25  L.  Ed.  989;  Pensacola  Tel.  Co.  v. 
Western  U.  Tel.  Co.,  96  XJ.  8.  1,  24 
L.  Ed.  708;  Doyle  v.  Continental  Ins. 
Co.,  94  XJ.  S.  535,  24  L.  Ed.  148;  Ducat 
v.  Chicago,  10  Wall.  410,  19  L.  Ed. 
972;  Paul  v.  Virginia,  8  Wall.  168,  19 
L.  Ed.  357;  Bank  of  Augusta  v.  Earle, 
13  Pet.  519,  10  L.  Ed.  274;  King  Tono- 
pah  Min.  Co.  v.  Lynch,  232  Fed.  485; 
Crane  Co.  v.  Looney,  218  Fed.  260; 
Standard  Home  Co.  v.  Davis,  217  Fed. 
904;  Western  XJ.  Tel.  Co.  v.  Frear, 
216  Fed.  199;  Dalton  Adding  Mach. 
Co.  v.  State  Corporation  Commission 
of  Commonwealth  of  Virginia,  213 
Fed.  889;  In  re  Monongahela  Dis- 
tillery Co.,  186  Fed.  220;  Manchester 
Fire  Ins.  Co.  v.  Herriott,  91  Fed.  711; 
In  re  Greene,  52  Fed.  104;  New  Or- 
leans  &  M.  Packet  Co.  v.  James,  32 
Fed.   21;   Williams   v.   Hintermeister, 

26  Fed.  889;  State  of  Indiana  v.  Pull- 
man Palace-Car  Co.,  16  Fed.  193. 

Alabama.  Hurst  v.  Fitz  Water 
Wheel  Co.,  197  Ala.  10,  72  So.  314; 
Noble  v.  Mitchell,  100  Ala.  519,  25 
L.  R.  A.  238,  14  So.  581;  Nelms  v. 
Edinburgh-American  Land  Mortg.  Co., 
92  Ala.  157,  9  So.  141;  Ware  v.  Ham- 
ilton Brown  Shoe  Co.,  92  Ala.  145, 
149,  9  So.  136;  American  XJ.  Tel.  Co.  v. 
Western  XJ.  Tel.  Co.,  67  Ala.  26,  42 
Am.  Rep.  90. 

Arkansas.  State  v.  Hodges,  16$ 
Ark.  114,  169  S.  W.  942;  State  v.  New 
York  Life  Ins.  Co.,  119  Ark.  314,  171 
8.  W.  871,  173  8.  W.  1099;  Woodson 
v.  State,  69  Ark.  521,  65  S.  W.  465; 
Gunn  v.  White  Sew.  Mach.  Co.,  57 
Ark.  24,  18  L.  R.  A.  206,  38  Am-  St. 
Rep.  223,  20  S.  W.  591. 

California.     H.  K.  Mulford  Co-  y* 
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tion,  Justice  Field,  of  the  Supreme  Court  of  the  United  States,  said : 


Curry,  163  Cal.  276,  125  Pac.  236; 
San  Francisco  v.  Liverpool  &  L.  & 
G.  Ins.  Co.,  74  Cal.  113,  5  Am.  St. 
Rep.  425,  15  Pac.  380. 

Colorado.  Herman  Bros.  Co.  v, 
Nasiacos,  46  Colo.  208,  103  Pac.  301; 
Kindel  v.  Beck  &  Pauli  Lithograph- 
ing Co.,  19  Colo.  310,  24  L.  B.  A.  311, 
35  Pac.  538;  Utley  v.  Clark-Gardner 
Lode  Min.  Co.,  4  Colo.  369;  Fairbanks, 
Morse  &  Co.  v.  Macleod,  8  Colo.  App. 
190,  45  Pac.  282. 

Delaware.  Model  Heating  Co.  v. 
Magarity,  25  Del.  459,  81  Atl.  394, 
rev'g  1  Boyce  240,  75  Atl.  614, 

Florida.  Ulmer  v.  First  Nat.  Bank 
of  St.  Petersburg,  61  Fla.  460,  55  So. 
405. 

Illinois.  State  v.  Illinois  Cent.  B. 
Co.,  246  HI.  188,  92  N.  £.  814;  Lehigh 
Portland  Cement  Co.  v.  McLean,  245 
111.  326,  137  Am.  St.  Bep.  322,  92  N. 
E.  248. 

Indiana.  State  v.  Insurance  Co.  of 
North  America,  115  Ind.  257,  17  N.  E. 
574;  Phoenix  Ins.  Co.  v.  Burdett,  112 
Ind.  204,  13  N.  E.  705;  Grubbs  v. 
State,  24  Ind.  295;  People's  Building, 
Loan  &  Savings  Ass'n  v.  Markley,  27 
Ind.  App.  128,  60  N.  E.  1013. 

Louisiana.  State  v.  North  Ameri- 
can Land  &  Timber  Co.,  106  La.  621, 
87  Am.  St.  Bep.  309,  31  So.  172;  State 
v.  Allgeyer,  48  La.  Ann.  104,  18  So. 
904. 

Massachusetts.  Attorney  General 
v.  Electric  Storage  Battery  Co.,  188 
Mass.  239,  3  Ann.  Cas.  631,  74  N.  E. 
467;  Attorney  General  v.  Bay  State 
Min.  Co.,  99  Mass.  148,  96  Am.  Dec. 
717. 

Minnesota*  Tolerton  &  Stetson  Co. 
v.  Barck,  84  Minn.  497,  88  N.  W.  19. 

Mississippi  State  v.  Louisville  & 
N.  B.  Co.,  97  Miss.  35,  Ann.  Cas.  1912 
C  1150,  53  So.  454,  51  So.  918. 

Missouri  State  v.  Roach,  267  Mo. 
300,  184  S.  W.  969;  State  v.  Standard 


Oil  Co.,  194  Mo.  124,  91  S.  W.  1062; 
Daggs  v.  Orient  Ins.  Co.,  136  Mo.  382, 
35  L.  R.  A.  227,  58  Am.  St.  Rep.  638, 
38  S.  W.  85,  aff'd  172  U.  S.  557,  43 
L.  Ed.  552;  Rowden  v.  Daniell,  151 
Mo.  App.  15,  132  8.  W.  23;  Ehrhardt 
v.  Robertson  Bros.,  78  Mo.  App.  404. 

Nebraska.  State  v.  Howard,  96  Neb. 
278,  147  N.  W.  689;  State  v.  Insurance 
Co.  of  North  America,  71  Neb.  320, 
99  N.  W.  36,  100  N.  W.  405,  102  N.  W. 
1022,  106  N.  W.  767;  State  v.  Flem- 
ing, 70  Neb.  523,  529,  97  N.  W.  1063. 

New  York.  Murphy  Varnish  Co.  v. 
Connell,  10  Misc.  553,  32  N.  T.  Supp. 
492. 

North  Carolina.  State  v.  Agey,  171 
N.  C.  831,  88  S.  E.  726;  Lacy  v.  Ar- 
mour Packing  Co.,  134  N.  C.  567,  '47 
S.  E.  53,  aff'd  200  U.  S.  226,  50  L.  Ed. 
451. 

Ohio.  Haldy  v.  Tomoor-Baldy  Co., 
40  Ohio  S.  &  C.  PI.  Dec.  118,  3  Ohio 
N.  P.  43. 

Oklahoma.  Goodner  Krumm  Co.  v. 
J.  L.  Owens  Mfg.  Co.,  51  Okla.  376, 
152  Pac.  86. 

Oregon.  Vermont  Farm  Mach.  Co. 
v.  Hall,  80  Ore.  308,  156  Pac.  1073. 

Pennsylvania.  Norfolk  &  W.  B.  Co. 
v.  Com.,  114  Pa.  St.  256,  6  Atl.  45. 

Rhode  Island.  Biddell  v.  Rochester 
German  Ins.  Co.  of  New  York,  35  B. 
I.  45,  85  Atl.  273. 

South  Carolina.  New  York  Life  Ins. 
Co.  v.  Bradley,  83  S.  C.  418,  65  S.  E. 
433. 

South  Dakota.  Queen  City  Fire  In* 
Co.  v.  Basford,  27  S.  D.  164,  130  N. 
W.  44;  Beed  v.  Todd,  25  S.  D.  421, 
127  N.  W.  527;  State  v.  Morgan,  2 
S.  D.  32,  48  N.  W.  314. 

Tennessee.  Atlas  Powder  Co.  v. 
Goodloe,  131  Tenn.  490,  175  S.  W.  547; 
Milan  Milling  &  Manufacturing  Co. 
v.  Gorten,  93  Tenn.  590,  26  L.  B.  A. 
135,  27  S.  W.  971. 

Texas.     Pierce  Oil  Corporation  v. 
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"Having  no  absolute  right  of  recognition  in  other  states,  but  depend- 
ing for  such  recognition  and  enforcement  of  its  contracts  upon  their 
assent,  it  follows,  as  a  matter  of  course,  that  such  assent  may  be 
granted  upon  such  terms  and  conditions  as  those  states  may  think 
proper  to  impose.  They  may  exclude  the  foreign  corporation  entirely, 
they  may  restrict  its  business  to  particular  localities,  or  they  may 
exact  such  security  for  the  performance  of  its  contracts  with  their 
citizens  as,  in  their  judgment,  will  best  promote  the  public  interest. 
The  whole  matter  rests  in  their  discretion.  * ' 5a  This  language  has  been 
expressly  sanctioned  on  repeated  occasions  by  the  same  court,  and  by 
the  courts  of  many,  if  not  of  all,  the  states.53 


Weinert,  106  Tex.  435,  167  S.  W.  808; 
Lyons-Thomas  Hardware  Co.  v.  Read- 
ing Hardware  Co.,  21  8.  W.  300;  W. 
B.  Clarkson  Co.  v.  6a  ns  S.  S.  Line, 
—  Tex.  Civ.  App.  — ,  187  S.  W.  1106; 
Continental  Oil  &  Cotton  Co.  v.  E. 
Van  Winkle  Gin  &  Machine  Works, 
62  Tex.  Civ.  App.  422,  131  8.  W.  415; 
Western  U.  Tel.  Co.  v.  State  (Tex. 
Civ.  App.),  121  8.  W.  194;  Huffman 
v.  Western  Mortg.  &  Inv.  Co.,  13  Tex. 
Civ.  App.  169,  36  8.  W.  306;  Lytle  v. 
Custead,  4  Tex.  Civ.  App.  490,  23  8. 
W.  451;  Ameriean  Starch  Co.  v.  Bate- 
man  (Tex.  Civ.  App.),  22  S.  W.  771; 
Bateman  v.  Western  Star  Milling  Co., 
1  Tex.  Civ.  App.  90,  20  S.  W.  931, 
distinguished  in  Reed  v.  Walker,  2 
Tex.  Civ.  App.  92,  21  S.  W.  687. 

Utah.  A.  Booth  &  Co.  v.  Weigand, 
28  Utah  372,  79  Pac.  570,  rev'd  30 
Utah  135,  10  L.  R.  A.  (N.  8.)  693,  83 
Pac.  734. 

Vermont.  International  Text-Book 
Co.  v.  Lynch,  81  Vt.  101,  69  Atl.  541. 

Wisconsin.  Loverin  &  Browne  Co. 
v.  Travis,  135  Wis.  322,  115  N.  W.  829. 

See  §  5719  et  seq.,  supra,  §§  5755- 
5762,  infra. 

52  Paul  v.  Virginia,  8  Wall.  (U.  S.) 
168,  19  L.  Ed.  357. 

58  Waters-Pierce  Oil  Co.  v.  Texas, 
177  U.  S.  28,  44  L.  Ed.  657;  New  York 
State  v.  Roberts,  171  U.  S.  658,  43  L. 
Ed.  323;  Hooper  v.  California,  155 
U.  S.  648,  39  L.  Ed.  297;   Ashley  v. 


Ryan,  153  U.  S.  436,  38  L.  Ed.  773; 
Philadelphia  Fire  Ass'n  v.  New  York, 
119  U.  S.  117,  30  L.  Ed.  342;  Liver- 
pool Ins.  Co.  v.  Massachusetts,  10 
Wall.  (U.  8.)  566,  19  L.  Ed.  1029; 
Ducat  v.  Chicago,  10  Wall.  (U.  8.) 
410,  19  L.  Ed.  972. 

"The  right  of  a  state  to  exclude  a 
foreign  corporation  from  its  borders, 
so  long  as  no  principle  of  the  Federal 
Constitution  is  violated  in  such  ex- 
clusion, has  been  repeatedly  recog- 
nized in  the  decisions  of  this  court, 
and  the  right  to  prescribe  conditions 
upon  which  a  corporation  of  that 
character  may  continue  to  do  business 
in  the  state,  unless  some  contract 
right  in  favor  of  the  corporation  pre- 
vents, or  some  constitutional  right  is 
denied  in  the  exclusion  of  such  cor- 
poration, is  but  the  correlative  of  the 
power  to  exclude.  Hammond  Pack- 
ing Co.  v.  Arkansas,  212  U.  8.  322, 
343,  53  L.  Ed.  530,  541,  15  Ann.  Cas. 
645;  Southern  P.  Co.  v.  Denton,  146 
U.  S.  202,  36  L.  Ed.  942;  Barron  v. 
Burnside,  121  U.  8.  186,  30  L.  Ed. 
915;  Home  Ins.  Co.  v.  Morse,  20  Wall. 
445,  22  L.  Ed.  365;  Herndon  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  218  U.  8.  135, 
54  L.  Ed.  970.  For  example,  a  state 
may  not  say  to  a  foreign  corporation, 
you  may  do  business  within  our  bord- 
ers if  you  permit  your  property  to  be 
taken  without  due  process  of  law,  or 
you   may   transact   business   in  inter- 
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The  power  of  a  state  to  exclude  foreign  corporations  is  absolute, 
and  its  motive  in  doing  so,  or  the  means  by  which  it  does  so,  are  en- 
tirely immaterial,  so  long  as  no  constitutional  provision  is  violated.66 
Nor  can  a  statute  be  attacked  on  the  ground  that  it  is  unreasonable. 
If  a  statute  excluding  foreign  corporations  or  imposing  conditions 
upon  their  right  to  do  business  within  the  state  violates  no  constitu- 
tional prohibition,  the  courts  must  give  it  effect  according  to  its 
terms.  A  court  cannot  refuse  to  enforce  such  a  statute  on  the  ground 
that  the  conditions  imposed  are  unreasonable  or  oppressive.  "The 
conditions  imposed  may  be  reasonable  or  unreasonable ;  they  are  abso- 
lutely within  the  discretion  of  the  legislature."68  The  provisions  of 
a  statute  of  a  state  Imposing  conditions  upon  foreign  corporations 
doing  or  seeking  to  do  business  in  the  state  will  not  be  deemed  invalid 
on  the  mere  ground  that  they  operate  harshly,  if  no  provision  of  the 
state  or  Federal  Constitution  is  violated.67  A  state,  unless  forbidden 
by  its  own  constitution,  or  estopped  by  its  dealings  with  a  particular 
corporation,  or  unless  a  right  has  vested  in  such  corporation  to  do 
business  in  consequence  of  contracts  and  investments  made  on  the 
faith  of  state  statutes  may,  at  any  time  and  for  any  cause,  exercise 
its  sovereign,  political  prerogative  of  preventing,  at  its  own  pleasure, 


state    commerce   subject   to   the   reg-      a  state. 


Even  after  admit- 


ulatory  power  of  the  state.  To  allow 
a  state  to  exercise  such  authority 
-would  permit  it  to  deprive  of  funda- 
mental rights  those  entitled  to  the 
protection  of  the  Constitution  in 
every  part  of  the  Union. "  Mr.  Jus- 
tice Day  in  Baltic  Min.  Go.  v.  Com- 
monwealth of  Massachusetts,  231  IT. 
8.  68,  58  L.  Ed.  127,  aff'g  207  Mass. 
381,  93  N.  E.  831,  212  Mass.  35,  Ann. 
Cas.  1913  C  805,  98  N.  E.  1056.  See 
also  §§  5734-5751,  supra,  §  5894  et 
seq.,  infra. 

W  Security  Mut.  Life  Ins.  Co.  v. 
Prewitt,  202  U.  S.  246,  50  L.  Ed.  1013, 
1014',  6  Ann.  Cas.  317;  Doyle  v.  Con- 
tinental Ins.  Co.,  94  U.  S.  535,  24  L. 
Ed.  148;  State  v.  Doyle,  40  Wis.  175, 
22  Am.  Rep.  692.  See  §  5734  et  'seq., 
supra,  |  5815,  infra. 

' '  The  power  to  exclude  includes  the 
right  to  allow  a  conditional  or  re- 
stricted exercise  of  its  powers  within 


ting  a  foreign  corporation,  a  state 
can  exclude*  it  or  change  conditions 
for  the  future,  provided,  of  course, 
in  doing  so  it  does  not  impair  any 
right  secured  to  it  by  the  United 
States  Constitution."  State  v.  Louis- 
ville &  N.  R.  Co.,  97  Miss.  35,  Ann. 
Cas.  1912  C  150,  53  So.  454,  51  So.  918. 

M  Hartford  Fire  Ins.  Co.  v.  Ray- 
mond, 70  Mich.  485,  38  N.  W.  474. 
See  also  Security  Mut.  Life  Ins.  Co. 
v.  Prewitt,  202  U.  S.  246,  50  L.  Ed. 
1013,  6  Ann.  Cas.  317;  ^  Connecticut 
Mut.  Life  Ins.  Co.  v.  Spratley,  172 
U.  S.  602,  43  L.  Ed.  569;  Orient  Ins. 
Co.  v.  Daggs,  172  U.  S.  557,  43  L.  Ed. 
552;  Manchester  Fire  Ins.  Co.  v.  Her- 
riott,  91  Fed.  711;  Daggs.  v.  Orient 
Ins.  Co.  of  Hartford,  136  Mo.  382,  35 
L.  R.  A.  227,  58  Am.  St.  Rep.  638, 
38  S«   W,  85. 

67 Ashland  Lumber  Co.  v.  Detroit 
Salt  Co.,  114  Wis.  66,  89  N.  W.  904. 
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any   foreign   corporation    from   doing   a  domestic   business    in  its 
borders.60 

The  only  limitation  upon  this  power  of  the  state  to  exclude  &  for- 
eign corporation  from  doing  business  within  its  limits  or  hiring 
offices  for  that  purpose,  or  to  exact  conditions  for  allowing  the  cor- 
poration to  do  business  or  hire  offices  there,  arises  where  the  corpora- 
tion is  in  the  employ  of  the  federal  government,  or  where  its  business 
is  strictly  commerce,  interstate  or  foreign.  The  control  of  such  com- 
merce being  in  the  federal  government  is  not  to  be  restricted  by  state 
authority.69 

§  5753.  Corporations  in  the  employ  of  the  federal  government.  A 
state  cannot  exclude  a  foreign  corporation  from  doing  business  within 
the  state  or  impose  restrictions  upon  the  exercise  of  its  powers  within 
the  state  where  such  business  is  done  or  such  powers  are  exercised  as 
an  agent  of  the  federal  government60 


••  Seaboard  Air  Line  By.  Co.  v. 
Railroad  Commission  of  Alabama,  155 
Fed.  792. 

WHorn  Silver  Min.  Co.  v.  New 
York,  143  U.  S.  305,  36  L.  Ed.  164; 
Pembina  Consol.  Mining  &  Milling  Co. 
v.  Pennsylvania,  125  U.  8.  181,  31  L. 
Ed.  650;  Pensacola  Tel.  Co.  v.  Western 
U.  Tel'.  Co.,  96  U.  S.  1,  24  L.  Ed.  708; 
Goodner  Krumm  Co.  v.  J.  L.  Owens 
Mfg.  Co.,  51  Okla,  376,  152  Pac.  86. 

In  Butler  Bros.  Shoe  Co.  v.  United 
States  Bubber  Co.,  156  Fed.  1,  it  was 
said:  "The  Constitution  of  the 
United  States  and  the  acts  of  Con- 
gress in  pursuance  thereof  are  the 
supreme  law  of  the  land.  Under  that 
Constitution  and  those  laws  a  corpora- 
tion of  one  state  has  at  least  three 
absolute  rights  which  it  may  freely 
exercise  in  every  other  state  in  the 
Union,  without  let  or  hindrance  from 
its  legislation,  or  action:  (1)  Every 
corporation,  empowered  to  engage  in 
interstate  commerce  by  the  state  in 
which  it  is  created,  may  carry  on 
interstate  commerce  in  every  state  in 
the  Union,  free  of  every  prohibition 
and  condition  imposed  by  the  latter. 
*     *     *     (2)  Every     corporation     of 


any  state  in  the  employ  of  the  United 
States  has  the  right  to  exercise  the 
necessary  corporate  powers  and  to 
transact  the  business  requisite  to  dis- 
charge the  duties  of  that  employment 
in  every  other  state  in  the  Union 
without  permission  granted  or  condi- 
tions imposed  by  the  latter.  *  •  * 
(3)  Every  corporation  of  each  state 
has  the  absolute  right  to  institute 
and  maintain  in  the  federal  courts, 
and  to  remove  to  those  courts  for  trial 
and  decision,  its  suits  in  every  other 
state,  in  the  cases  and  on  the  terms 
prescribed  by  the  acts  of  Congress. 
*  *  *  Every  law  of  a  state  which 
attempts  to  destroy  these  rights  or  to 
burden  their  exercise  is  violative  of 
the  Constitution  of  the  United 
States. ' ' 

See  H  5762-5784,  infra. 

60  United  States.  Williams  v.  Tal- 
ladega, 226  U.  8.  404,  57  L.  Ed.  275, 
rev'g  164  Ala.  633,  51  So.  330;  Postal 
TeL  Cable  Co.  v.  Adams,  155  U.  8. 
688,  39  L.  Ed.  311;  Horn  Silver  Min. 
Co.  v.  New  York,  143  U.  8.  305,  36 
L.  Ed.  164;  California  v.  Central  Pac 
B.  Co.,  127  U.  S.  1,  32  L.  Ed.  150; 
Western  U.  Tel.  Co.  v.  Attorney-Gen- 
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The  doctrine  which  exempts  the  instrumentalities  of  the  federal 
government  from  the  influence  of  state  legislation  is  not  founded  on 


oral  of  Massachusetts,  125  U.  S.  530, 
31  L.  Ed.  790;  Pembina  Consol.  Min- 
ing &  Milling  Go.  v.  Pennsylvania,  125 
U.  S.  181,  186,  31  L.  Ed.  650;  Thomp- 
son v.  Union  Pac.  R.  Co.,  9  Wall.  579, 
19  L.  Ed.  792;  McCulloch  y.  Mary- 
land, 4  Wheat.  316,  4  L.  Ed.  579; 
Mercantile  Trust  Co.  v.  Texas  &  P. 
Ry.  Co.,  216  Fed.  225;  Butler  Bros. 
Shoe  Co.  v.  United  States  Rubber  Co., 
156  Fed.  1;  New  Orleans  &  M.  Packet 
Co.  v.  James,  32  Fed.  21;  Stockton 
v.  Baltimore  &  N.  Y.  R.  Co.,  32  Fed.  9. 

Illinois.  State  v.  Illinois  Cent.  R. 
Co.,  246  111.  188,  92  N.  E.  814;  Lehigh 
Portland  Cement  Co.  v.  McLean,  245 
HI.  326,  137  Am.  St.  Rep.  322,  92  N. 
E.  248. 

Kantian.  State  v.  Western  U.  Tel. 
Co.,  75  Kan.  609,  90  Pac.  299. 

Kentucky.  Com.  v.  Read  Phosphate 
Co.,  113  Ky.  32,  23  Ky.  L.  Rep.  2284, 
67  S.  W.  45. 

Mississippi  State  v.  Louisville  & 
N.  R.  Co.,  97  Miss.  35,  Ann.  Cas.  1912 
C  1150,  53  So.  454,  51  So.  918. 

Montana.  State  v.  Western  U.  TeL 
Co.,  43  Mont.  445,  117  Pac.  93. 

Kew  York.  People  v.  Wemple,  131 
N.  Y.  64,  27  Am.  St.  Rep.  542,  29  N. 
E.  1002. 

Oklahoma*  Qoodner  Krumm  Co.  v. 
J.  L.  Owens  Mfg.  Co.,  51  Okla.  376, 
152  Pac.  86. 

Texas.  Huffman  v.  Western  Mortg. 
&  Inv.  Co.,  13  Tex.  Civ.  App.  169,  36 
S.  W.  306. 

West  Virginia.  Floyd  v.  National 
Loan  &  Investment  Co.,  49  W.  Ya. 
327,  54  L  R.  A.  536,  87  Am.  St.  Rep. 
805,  38  S.  E.  653. 

In  considering  the  general  rule 
that  a  state  may  exclude  a  foreign 
corporation  from  doing  business  or  ac- 
quiring property  within  its  limits,  or 
it  may  impose  any  conditions  or  re- 
strictions which  it  may  see  fit  to  im- 


pose, provided  it  does  not  thereby 
violate  any  provision  of  the  Constitu- 
tion of  the  United  States,  Mr.  Justice 
Field,  in  Horn  Silver  Min.  Co.  v.  New 
York,  143  U.  S.  305,  36  L.  Ed.  164, 
said:  "Only  two  exceptions  or  quali- 
fications have  been  attached  to  it  in 
the  numerous  adjudications  in  which 
the  subject  has  been  considered  since 
the  judgment  of  this  court  was  an- 
nounced more  than  half  a  century  ago 
in  Bank  of  Augusta  v.  Earle,  13  Pet. 
(U.  S.)  519,  10  L.  Ed.  274.  One  of 
these  qualifications  is  that  the  state 
cannot  exclude  from  its  limits  a  cor- 
poration engaged  in  interstate  or  for- 
eign commerce.  *  *  *  The  other 
limitation  on  the  power  of  the  state 
is  where  the  corporation  is  in  the  em- 
ploy of  the  general  government,  an 
obvious  exception,  first  stated  we 
think,  by  the  late  Mr.  Justice  Bradley 
in  Stockton  v.  Baltimore  &  New  York 
R.  Co.,  32  Fed.  9,  14.  As  that  learned 
justice  said:  'If  Congress  should  em- 
ploy a  corporation  of  shipbuilders  to 
construct  a  man  of  war,  they  would 
have  the  right  %to  purchase  the  neces- 
sary timber  and  iron  in  any  state  of 
the  Union.'  And  this  court  in  citing 
this  passage,  added,  'without  the  per- 
mission and  against  the  prohibition  of 
the  state.'  " 

In  State  v.  Western  U.  Tel.  Co.,  75 
Kan.  609,  90  Pac.  299,  Burch,  J.,  fol- 
lowing and  quoting  from  Horn  Silver 
Min.  Co.  v.  New  York,  143  U.  S.  305, 
36  L.  Ed.  164,  said:  "Whenever, 
therefore,  interstate  commerce  has 
been  directly  burdened,  restricted,  or 
impeded,  or  government  business  has 
been  directly  affected  by  legislative 
attempts  to  license,  regulate  or  tax 
foreign  corporations,  the  offending 
statutes  have  been  declared  to  be  in- 
valid." 

"Were  it  otherwise,  an  agency  of 
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any  express  provision  of  the  constitution,  but  on  the  implied  necessity 
for  the  use  of  such  instruments  by  the  federal  government.  It 
is  limited,  therefore,  by  the  principle  that  state  legislation  which 
does  not  impair  the  usefulness  or  capability  of  such  instruments  to 
serve  the  federal  government  is  hot  within  the  prohibition.81  Conse- 
quently, it  is  held  that  the  fact  that  a  foreign  corporation  is  in  the 
employ  of  the  federal  government  does  not  prevent  the  state  from 
imposing  a  tax  upon  any  property  which  such  corporation  may  own 
within  the  state  to  the  same  extent  as  it  taxes  other  property.68 


the  federal  government,  in  the  execu- 
tion of  its  sovereign  power,  would  be 
at  the  mercy  of  the  taxing  power  of 
the  state. "  Williams  v.  Talladega, 
226  U.  S.  404,  57  L.  Ed.  275.  See 
also  State  v.  Western  IT.  Tel.  Co.,  43 
Mont.  445,  117  Pac.  93. 

«1  Williams  v.  Talladega,  226  XJ.  S. 
404,  57  L.  Ed.  275,  rev  'g  164  Ala.  633, 
51  So.  330;  National  Bank  v.  Com.,  9 
Wall.  (U.  S.)  353,  19  L.  Ed.  701. 

68  United  States.  Western  XJ.  Tel. 
Co.  v.  Missouri,  190  U.  8.  412,  47  L. 
Ed.  1116;  Postal  Tel.  Cable  Co.  v. 
Adams,  155  U.  8.  688,  39  L.  Ed.  311; 
Union  Pac.  E.  Co.  v.  Peniston,  18 
Wall.  5,  21  L.  Ed.  787;  Thompson  v. 
Union  Pac.  R.  Co.,  9  Wall.  579,  19 
L.  Ed.  792;  First  Nat.  Bank  of  Louis- 
ville v.  Commonwealth  of  Kentucky, 
9  Wall.  353,  19  L.  Ed.  701. 

California.  Central  Pac.  R.  Co.  v. 
State  Board  of  Equalization,  60  Cal. 
35. 

Illinois.  State  v.  Illinois  Cent.  R. 
Co.,  246  HI.  188,  92  N.  E.  814. 

New  Jersey.  North  Ward  Nat. 
Bank  v.  Newark,  39  N.  J.  L.  380. 

Virginia.  Western  U.  Tel.  Co.  v. 
Richmond,  26  Oratt.  1. 

See  §  4951  et  seq.,  supra,  and  I  5781, 
infra. 

"That  the  taxing  power  of  a 
state,"  said  Mr.  Justice  Strong  in  the 
Supreme  Court  of  the  United  States, 
"is  one  of  its  attributes  of  sovereign- 
ty; and  that  it  exists  independently 
of    the    Constitution    of    the    United 


States,  and  underived  from  that  in- 
strument; that  it  may  be  exercised  to 
an  unlimited  extent  upon  all  prop- 
erty, trades,  business,  and  avocations 
existing  or  carried  on  within  the  ter- 
ritorial boundaries  of  the  state,  ex- 
cept so  far  as  it  has  been  surrendered 
to  the  federal  government,  either  ex- 
pressly or  by  necessary  implication, 
are  propositions  that  have  often  been 
asserted  by  this  court.  *  *  *  The 
extent  to  which  it  shall  be  exercised, 
the  subjects  upon  which  it  shall  be 
exercised,  and  the  modes  in  which  it 
shall  be  exercised,  are  all  equally 
within  the  discretion  of  the  legisla- 
tures to  which  the  states  commit  the 
exercise  of  the  power.  That  discre- 
tion is  restrained  only  by  the  will  of 
the  people  expressed  in  the  state  con- 
stitutions, or  through  elections,  and 
by  the  condition  that  it  must  not  be 
so  used  as  to  burden  or  embarrass  the 
operations  of  the  national  govern- 
ment." Union  Pac.  R.  Co.  v.  Penis- 
ton,  18  Wall.  (U.  S.)  5,  21  L.  Ed.  787. 
See  also  Williams  v.  Talladega,  226 
IT.  S.  404,  57  L.  Ed.  275. 

In  Western  U.  Tel.  Co.  v.  Attorney- 
General  of  Massachusetts,  125  U.  8. 
530,  31  L.  Ed.  790,  Justice  Miller  said: 
"While  the  state  could  not  interfere 
by  any  specific  statute  to  prevent  a 
corporation  from  placing  its  lines 
along  these  post  roads,  or  stop  the 
use  of  them  after  they  were  placed 
there,  nevertheless,  the  company  re- 
ceiving the  benefit  of  the  laws  of  the 
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Mere  contracts  between  private  corporations  and  the  federal  gov- 
ernment do  not  necessarily  render  the  former  essential  governmental 
agencies  and  confer  freedom  from  state  control.68  A  corporation 
chartered  to  act  as  surety  does  not,  by  becoming  surety  upon  bonds 
required  by  the  federal  government  pursuant  to  an  act  of  Congress, 
act  as  a  federal  instrumentality  so  as  to  become  exempt  from*  a  state 
tax  upon  premiums  exacted  from  a  foreign  surety  company  as  a 
condition  of  its  right  to  carry  on  business  in  the  state.64 


state  for  the  protection  of  its  prop- 
erty and  its  rights  is  liable  to  be 
taxed  upon  its  real  or  personal  prop- 
erty as  any  other  person  would  be.'1 
"A  tax  may  be  imposed  upon  the 
property  within  the  state  of  a  foreign 
or  domestic  corporation,  whatever 
business  it  may  be  engaged  in,  and 
may  take  the  form  of  a  tax  for  the 
privilege  of  exercising  its  franchise 
in  the  state,  if  the  amount  of  the  tax 
is  dependent  upon  and  fixed  by  the 
value  of  the  property  situated  in  the 
state.  'The  corporation  is  thus  made 
to  bear  its  proper  proportion  of  the 
burdens  of  the  government  under 
whose  protection  it  conducts  its  op- 
erations, while  interstate  commerce  is 
not,  in  itself,  subjected  to  restraint 
or  impediment.  •  •  •  The  right 
of  a  state  to  tax  the  franchise  or 
privilege  of  being  a  corporation,  as 
personal  property,  has  been  repeatedly 
recognized  by  this  court,  and  this 
whether  the  corporation  be  a  domestic 
or  a  foreign  corporation  doing  busi- 
ness by  its  permission  within  the 
state.  But  a  state  cannot  exclude 
from  its  limits  a  corporation  engaged 
in  interstate  or  foreign  commerce,  or 
a  corporation  in  the  employment  of 
the  general  government,  either  directly 
in  terms  or  indirectly  by  the  imposi- 
tion of  inadmissible  conditions.  Nev- 
ertheless the  state  may  subject  it  to 
Buch  property  taxation  as  only  in- 
cidentally affects  its  occupation,  as  all 
business,  whether  of  individuals  or 
corporations,   is  affected  by   common 


governmental  burdens.'  Postal  Tele- 
graph Cable  Go.  v.  Adams,  155 
TJ.  S.  688,  15  Sup.  Ct.  360,  39  L.  Ed. 
31 1."  Carter,  J.,  in  State  v.  Illinois 
Cent.  R.  Co.,  246  111.  188,  92  N.  E. 
814,  816. 

68  Fidelity  &  Deposit  Co.  of  Mary- 
land v.  Commonwealth  of  Pennsyl- 
vania, 240  U.  S.  319,  60  L.  Ed.  664, 
aff'g  244  Pa.  67,  90  Atl.  437;  Balti- 
more Shipbuilding  &  Dry  Dock  Co.  v. 
Baltimore,  195  U.  S.  375,  49  L.  Ed. 
242. 

64  Fidelity  &  Deposit  Co.  of  Mary- 
land v.  Pennsylvania,  240  U.  S.  319, 
60  L.  Ed.  664,  aff  'g  244  Pa.  67,  90  Atl. 
437.  Mr.  Justice  McReynolds  said: 
"In  behalf  of  plaintiff  in  error,  coun- 
sel maintained  that  the  taxing  power 
of  the  state  has  been  so  exercised  as 
to  collide  with  the  operations  of  the 
federal  government;  that  under  the 
act  of  Congress  the  surety  company 
became  a  federal  instrumentality  with 
power  to  execute  bonds  within  the 
state,  and  consequently  could  not  be 
subjected  to  a  privilege  tax  therefor. 
*  •  •  But  the  mere  contracts  be- 
tween private  corporations  and  the 
United  States  do  not  necessarily  rend- 
er the  former  essential  governmental 
agencies,  and  confer  freedom  from 
state  control.  Baltimore  Shipbuilding 
&  Dry  Dock  Co.  v.  Baltimore,  195  U. 
S.  375,  49  L.  Ed.  242.  Moreover, 
whatever  may  be  their  status,  if  the 
pertinent  statute  discloses  the  inten- 
tion of  Congress  that  such  corpora- 
tions, contracting  under  it  with  the 
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§  5754.  Corporations  not  entitled  to  privileges  and  immunity  of 
citizens  of  the  several  states  and  of  the  United  States.  A  corpora- 
tion is  not  a  citizen  within  the  meaning  of  section  2  of  Article  IV  of 
the  Federal  Constitution  providing  that  the  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  immunities  of  citizens  in  the 
several  states  nor  of  section  1  of  the  Fourteenth  Amendment  to  the 
Federal  Constitution  providing  that  no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of  the  citi- 
zens of  the  United  States,  and  it  is  held  that  such  provisions  do  not 
entitle  a  corporation  created  by  one  state  to  exercise  its  special  privi- 
leges in  other  states  without  their  consent,  or  prevent  a  state  from 
excluding  foreign  corporations  from  doing  business  or  holding  prop- 
erty within  its  limits,  or  from  imposing  conditions  in  permitting  them 
to  do  so.66 


federal  government,  shall  not  be 
exempt  from  state  regulation  and  tax- 
ation, they  must  submit  thereto.  First 
Nat.  Bank  v.  Kentucky,  9  Wall.  353, 
362,  19  L.  Ed.  701,  703;  Van  Allen 
v.  Assessors  (Churchill  v.  Utica),  3 
Wall.  573,  585,  18  L.  Ed.  229,  235; 
Cooley  Tain.  3rd  ed.  pp.  130,  131." 
66  United  States.  Mt.  Vernon-Wood- 
berry  Cotton  Duck  Co.  v.  Alabama 
Interstate  Power  Co.,  240  U.  S.  30,  60 
L.  Ed.  507,  aff'g  186  Ala.  622,  65  So. 
287;  Interstate  Amusement  Co.  v.  Al- 
bert, 239  U.  8.  560,  60  L.  Ed.  439; 
Anderson  v.  Forty-Two  Broadway  Co., 
239  U.  S.  69,  60  L.  Ed.  152,  rev'g  213 
Fed.  777;  South  Carolina  v.  McMas- 
ter,  237  U.  S.  63,  59  L.  Ed.  839;  St. 
Louis  Southwestern  E.  Co.  v.  Arkan- 
sas, 235  U.  S.  350,  59  L.  Ed.  265; 
Baltic  Min.  Co.  v.  Commonwealth  of 
Massachusetts,  231  U.  8.  68,  58  L.  Ed. 
127;  Selover,  Bates  &  Co.  v.  Walsh, 
226  U.  S.  112,  57  L.  Ed.  146,  aff'g  109 
Minn.  136,  123  N.  W.  291;  Standard 
Oil  Co.  v.  Missouri,  224  U.  S.  270,  56 
L.  Ed.  760,  Ann.  Cas.  1913  D  936; 
Western  IT.  Tel.  Co.  v.  Commercial 
MUling  Co.,  218  U.  8.  406,  54  L.  Ed. 
1088,  36  L.  B.  A.  (N.  S.)  220,  21  Ann. 
Cas.  815;  Southern  B.  Co.  v.  Greene, 
216  U.  S.  400,  54  L.  Ed.  536,  17  Ann. 


Cas.  1247;  Western  Turf  Ass'n  v. 
Greenberg,  204  U.  S.  359,  51  L.  Ed. 
520;  Anglo-American  Provision  Co.  v. 
Davis  Provision  Co.,  191  U.  S.  373, 
48  L.  Ed.  225,  aff'g  169  N.  Y.  506, 
88  Am.  St.  Bep.  608,  62  N.  E.  587, 
50  N.  Y.  App.  Div.  273,  63  N.  Y.  Supp. 
987;  Waters-Pierce  Oil  Co.  v.  Texas, 
177  U.  8.  28,  44  L.  Ed.  657;  Orient 
Ins.  Co.  v.  Daggs,  172  U.  8.  557,  43 
L.  Ed.  552;  Blake  v.  McClung,  172  U. 
S.  239,  43  L.  Ed.  432;  Crutcher  v. 
Kentucky,  141  U.  8.  47,  35  L.  Ed.  649; 
Norfolk  &  W.  B.  Co.  v.  Pennsylvania, 
136  U.  S.  114,  34  L.  Ed.  394;  Pembina 
Consol.  Silver  Mining  &  Milling  Co. 
v.  Pennsylvania,  125  U.  S.  181,  31 
L.  Ed.  650;  Philadelphia  Fire  Ass'n 
v.  New  York,  119  U.  8.  110,  30  L.  Ed. 
342;  Liverpool  &  L.  Life  ft  Fire  Ins. 
Co.  v.  Massachusetts,  10  Wall.  566, 
19  L.  Ed.  1029;  Ducat  v.  Chicago,  10 
Wall.  410,  19  L.  Ed.  972;  Paul  v.  Vir- 
ginia, 8  Wall.  168,  19  L.  Ed.  357; 
Bracey  v.  Darst,  218  Fed.  482;  Cum- 
berland Gaslight  Co.  v.  West  Virginia 
&  M.  Gas  Co.,  188  Fed.  585,  aff'g  182 
Fed.  667;  Kirven  v.  Virginia-Carolina 
Chemical  Co.,  145  Fed.  288,  7  Ann. 
Cas.  219;  Warren  Mfg.  Co.  v.  Aetna 
Ins.  Co.,  2  Paine  501,  Fed.  Cas.  No. 
17,206;    Insurance    Co.    v.    New    Or- 


9450 


Ch.65] 


FOKEIGN    COBPOBATIONB 


[§  5754 


To  place  a  contrary  construction  on  these  constitutional  provisions 


leans,  1  Woods  85,  Fed.  Cas.  No.  7,052; 
Berry  v.  Mobile  Life  Ins.  Co.,  Fed. 
Cas.  No.  1,358. 

Alabama.  Hatcher  v.  Southern  By. 
Co.,  191  Ala.  634,  68  So.  55;  Southern 
B.  Co.  v.  Greene,  160  Ala.  396,  49 
So.  404;  Nelms  v.  Edinburg- American 
Land  Mortg.  Co.,  92  Ala.  157,  9  So. 
141;  American  U.  Tel.  Co.  v.  Western 
U.  Tel.  Co.,  67  Ala.  26,  42  Am.  Bep.  90. 

Arkansas.  St.  Louis  ft  S.  F.  B.  Co. 
v.  State,  120  Ark.  182,  179  S.  W.  342; 
State  v.  Southern  Sand  ft  Material 
Co.,  113  Ark.  149,  167  S.  W.  854;  Chi- 
cago, B.  1.  ft  P.  B.  Co.  v.  State,  86  Ark. 
412,  111  S.  W.  456;  Western  U.  Tel. 
Co.  v.  State,  82  Ark.  309,  12  Ann.  Cas. 
82,  101  S.  W.  748. 

Colorado.  Utley  v.  Clark-Gardner 
Lode  Min.  Co.,  4  Colo.  369. 

Delaware.  State  v.  Delaware  ft  A. 
Telegraph  ft  Telephone  Co.,  7  Houst. 
269,  31  Atl.  714;  Caldwell  v.  Armour, 
1  Pennew.  545,  43  Atl.  517. 

Florida*  Dutton  Phosphate  Co.  v. 
Priest,  67  Fla.  370,  65  So.  282;  Ulmer 
v.  First  Nat.  Bank  of  St.  Petersburg, 
61  Fla.  460,  55  So.  405. 

Georgia.  Jefferson  Fire  Ins.  Co.  v. 
Brackin,  140  Ga.  637,  79  S.  E.  467; 
Emory  v.  Grand  United  Order  of  Odd 
Fellows,  140  Ga.  423,  78  S.  E.  922; 
Aetna  Ins.  Co.  v.  Brigham,  120  Ga. 
925,  48  S.  E.  348. 

Idaho.  Continental  Life  Ins.  ft  In  v. 
Co.  v.  Hattabaugh,  21  Idaho  285,  121 
Pac.  81. 

Illinois.  In  re  Speed's  Estate,  216 
111.  23,  108  Am.  St.  Bep.  189,  74  N. 
E.  809,  aff'd  Board  of  Education  of 
Kentucky  Annual  Conference  M.  E. 
Church  v.  People,  203  U.  S.  553,  51 
L.  Ed.  314;  Pierce  v.  People,  106  111. 
11,  46  Am.  Bep.  683;  Cincinnati  Mut. 
Health  Assur.  Co.  v.  Bosenthal,  55  111. 
85,  8' Am.  Bep.  626;  Ducat  v.  Chicago, 
48  HI.  172,  95  Am.  Dec.  529,  aff'd  10 
Wall.  (U.  8.)  410,  19  L.  Ed.  972. 


Indiana.  Mutual  Mfg.  Co.  v.  Al- 
paugh,  174  Ind.  381,  91  N.  E.  504, 
rehearing  denied  92  N.  E.  113;  Inland 
Steel  Co.  v.  Yedinak,  172  Ind.  423, 
139  Am.  St.  Bep.  389,  87  N.  E.  229; 
Schmidt  v.  Indianapolis,  168  Ind.  631, 
14  L.  B.  A.  (N.  S.)  787,  120  Am.  St. 
Bep.  385,  80  N.  E.  632;  Pittsburgh,  C, 
C.  ft  St.  L.  B.  Co.  v.  Lighthefcer,  168 
Ind.  438,  78  N.  E.  1033;  State  v.  Over- 
man,  157  Ind.  141,  60  N.  E.  1017; 
Elston  v.  Pigott,  94  Ind.  14;  Farmers' 
&  Merchants'  Ins.  Co.  v.  Harrah,  47 
Ind.  236;  Brown-Eetcham  Iron  Works 
v.  George  B.  Swift  Co.,  53  Ind.  App. 
630,  100  N.  E.  584,  860;  Globe  Ace. 
Ins.  Ass'n  v.  Beid,  19  Ind.  App.  203, 
49  N.  E.  291,  47  N.  E.  947. 

Iowa.  Hunter  v.  Colfax  Consol. 
Coal  Co.,  175  Iowa  245,  11  N.  C.  C.  A. 
886,  L.  B.  A.  1917  D  15,  Ann.  Cas. 
1917  E  803,  157  N.  W.  145,  154  N. 
W.  1037;  Goodrel  v.  Kreichbaum,  70 
Iowa  362,  30  N.  W.  872. 

Kansas.  Wilson-Moline  Buggy  Co. 
v.  Hawkins,  80  Kan.  117,  101  Pac. 
1009. 

Kentucky.  Merchants'  Nat.  Bank 
v.  Ford,  124  Ky.  403,  99  S.  W.  260; 
Com.  v.  Gregory,  121  Ky.  256,  28  Ky. 
L.  Bep.  217,  89  S.  W.  168;  Com.  v. 
Bead  Phosphate  Co.,  113  Ky.  32,  23 
Ky.  L.  Bep.  2284,  67  S.  W.  45;  South- 
ern Building  ft  Loan  Ass'n  v.  Nor- 
man, 98  Ky.  294,  17  Ky.  L.  Bep.  887, 

31  L.  B.  A.  41,  56  Am.  St.  Bep.  367, 

32  S.  W.  952;  Com.  v.  Mobile  ft  O. 
B.  Co.,  23  Ky.  L.  Bep.  784,  54  L.  B.  A. 
916,  64  S.  W.  451;  Woodward  v.  Com., 
9  Ky.  L.  Bep.  670,  7  S.  W.  613;  Com. 
v.  Milton,  12  B.  Mon.  212,  54  Am.  Dee. 
522;  Phoenix  Ins.  Co.  v.  Com.,  5  Bush 
68,  96  Am.  Dec.  331. 

Louisiana.  State  v.  Hammond  Pack- 
ing Co.,  110  La.  180,  98  Am.  St.  Bep. 
459,  34  So.  368;  State  v.  Fosdick,  21 
La.  Ann.  434;  State  v.  Lathrop,  10 
La.  Ann.  398. 
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would  be  utterly  destructive  of  the  independence  and  harmony  of 


Massachusetts.  Attorney  General 
v.  Electric  Storage  Battery  Co.,  188 
Mass.  239,  3  Ann.  Cas.  631,  74  N.  E. 
467. 

Michigan.  Pollock  v.  German  Fire 
Ins.  Co.,  132  Mich.  225,  93  N.  W.  436; 
Moline  Plow  Co.  v.  Wilkinson,  105 
Mich.  57,  62  N.  W.  1119;  Hartford 
Fire  Ins.  Co.  v.  Raymond,  70  Mich. 
485,  38  N.  W.  474;  Home  Ins.  Co.  v. 
Davis,  29  Mich.  238. 

Mississippi  State  v.  Louisville  & 
N.  R.  Co.,  97  Miss.  35,  Ann.  Cas.  1912 
C  1150,  53  So.  454,  51  So.  918. 

Missouri  Lukens  v.  International 
Life  Ins.  Co.,  269  Mo.  574,  191  8.  W. 
418;  State  v.  Blake,  241  Mo.  100, 
Ann.  Cas.  1913  C  1283,  144  S.  W.  1094; 
United  Shoe  Mach.  Co.  v.  Ramlose, 
231  Mo.  508,  132  S.  W.  1133;  Roeder 
v.  Robertson,  202  Mo.  522,  100  S.  W. 
1086;  Daggs  v.  Orient  Ins.  Co.  of 
Hartford,  136  Mo.  382,  35  L.  R.  A.  227, 
58  Am.  St.  Rep.  638,  38  S.  W.  85,  aff'd 
172  U.  S.  557,  43  L.  Ed.  552;  State  v. 
Stone,  118  Mot  388,  25  L.  R.  A.  243, 
40  Am.  St.  Rep.  388,  24  S.  W.  164. 
See,  however,  British-American  Port- 
land Cement  Co.  v.  Citizens'  Gas  Co., 
255  Mo.  1,  Ann.  Cas.  1915  C  151,  164 
S.  W.  468. 

New  Jersey.  Columbia  Fire  Ins. 
Co.  v.  Kinyon,  37  N.  J.  L.  33;  Tatem 
v.  Wright,  23  N.  J.  L.  429. 

New  York.  People  v.  Granite  State 
Provident  Ass'n,  161  N.  Y.  492,  55  N. 
E.  1053,  aff'g  41  App.  Div.  257,  58  N. 
Y.  Supp.  510;  Robinson  v.  Oceanic 
Steam  Nav.  Co.,  112  N.  Y.  315,  2  L.  R. 
A.  636,  19  N.  E.  625;  People  v.  Fire 
Ass'n  of  Philadelphia,  92  N.  Y.  311, 
44  Am.  Rep.  380,  aff'd  119  U.  8.  110, 
30  L*  Ed.  342;  Anglo-American  Pro- 
vision Co.  v.  Davis  Provision  Co.,  50 
App.  Div.  273,  63  N.  Y.  Supp.  987, 
aff'd  169  N.  Y.  506,  88  Am.  St.  Rep. 
608,  62  N.  E.  587,  191  U.  S.  373,  48 
L.  Ed.  225;  Duquesne  Club  of  Pitts- 


burgh v.  Penn  Bank,  35  Hun  390;  In 
re  Avery 's  Estate,  45  Misc.  529,  92 
N.  Y.  Supp.  974;  People  v.  Imlay, 
20  Barb.  68;  Fire  Department  v. 
Wright,  3  E.  D.  Smith  453;  Fire  De- 
partment v.  Noble,  3  E.  D.  Smith  440. 

North  Carolina.  Springs  v.  South- 
ern By.  Co.,  130  N.  C.  186,  41  S.  E. 
100;  Debman  v.  Southern  Bell  Tel. 
Co.,  126  N.  C.  831,  65  L.  R.  A.  915, 
36  S.  E.  269;  Faison  v.  Grandy,  126 
N.  C.  827,  36  S.  E.  276. 

Ohio.  Humphreys  v.  State,  70  Ohio 
St.  67,  65  L.  R.  A.  776,  101  Am.  St. 
Rep.  888,  1  Ann.  Cas.  233,  70  N.  E. 
957;  Western  U.  Tel.  Co.  v.  Mayer, 
28  Ohio  St.  521. 

Oklahoma.  Title  Guaranty  &  Surety 
Co.  v.  Slinker,  42  Okla.  811,  143  Pac. 
41. 

Pennsylvania.  Com.  v.  Vrooman, 
164  Pa.  St.  306,  25  L.  R.  A.  250,  44 
Am.  St.  Rep.  603,  30  Atl.  217;  List 
v.  Com.,  118  Pa.  St.  322,  12  Atl.  277; 
In  re  Application  of  Peter  Schoen- 
hofen  Brewing  Co.,  8  Pa.  Super.  Ct. 
141. 

Rhode  Island.  See  State  v.  Brown 
&  Sharpe  Mfg.  Co.,  18  R.  I.  16,  17  L. 
R.  A.  856,  25  Atl.  246. 

South  Carolina.  Brown  v.  Carolina 
Midland  Ry.,  67  S.  C.  481,  100  Am. 
St.  Rep.  756,  46  S.  E.  283. 

Texas.  Western  U.  Tel.  Co.  v.  State 
(Tex.  Civ.  App.),  121  S.  W.  194. 

Utah.  National  Mercantile  Co.  v. 
Mattson,  45  Utah  155,  143  "Pac.  223. 

Vermont.  Cook  v.  Howland,  74  Vt. 
393,  59  L.  R.  A.  338,  93  Am.  St.  Rep. 
912,  52  Atl.  973;  Hawley  v.  Hurd,  72 
Vt.  122,  52  L.  R.  A.  195,  82  Am.  St. 
Rep.  922,  47  Atl.  401. 

Virginia.  Slaughter  v.  Com.,  13 
Gratt.  767. 

Washington.     Standard  Oil  Co.  v. 

-  ■  * 

Graves,  94  Wash.  291>  162  Pac.  558; 
State  v.  Merrill,  83  Wash.  8,  144  Pac. 
925. 
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West  Virginia.  Floyd  v.  Igational 
Loan  &  Investment  Co.,  49  W.  Va.  327, 
54  L.  R.  A.  536,  87  Am.  St.  Rep.  805, 
38  S.  E.  653. 

Wisconsin.  Independent  Tug  Line 
v.  Lake  Superior  Lumber  &  Box  Co., 
146  Wis.  121,  131  N.  W.  408;  Loverin 
&  Browne  Co.  v.  Travis,  135  Wis.  322, 
115  N.  W.  829;  Chicago  Title  &  Trust 
Co.  v.  Bashford,  120  Wis.  281,  97  N. 
W.  940;  Fire  Department  v.  Helf en- 
stein,  16  Wis.  136. 

See  also  §§  388,  389,  supra. 

"It  has  been  many  times  decided 
that  a  corporation  is  not  a  citizen, 
within  the  meaning  of  the  equal  privi- 
leges and  immunities  clause  of  the 
Federal  Constitution;  and  this  court 
has  decided  that  section  18,  article  2, 
at  the  Constitution  of  this  state,  con- 
taining the  same  provisions  as  those 
of  the  Federal  Constitution,  does  not 
apply  to  corporations.  C,  R.  I.  &  P. 
R.  Co.  v.  State,  86  Ark.  423,  111  S. 
W.  456.  And  while  it  is  held  that 
corporations  are  persons  within  the 
meaning  of  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution, 
which  provides  that  no  state  shall  de- 
prive any  person  of  life,  liberty,  or 
property  without  due  process  of  law, 
nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of 
the  law,  it  has  been  as  often  decided 
that  corporations  are  not  included  in 
that  portion  of  the  same  amendment 
which  provides  that  no  state  shall 
make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities 
of  citizens  of  the  United  Stales." 
Ht.  Louis  &  S.  F.  R.  Co.  v.  State,  120 
Ark.  182,  179  S.  W.  342. 

66  Paul  v.  Virginia,  8  Wall.  (U.  S.) 
168,  19  L.  Ed.  357.  Justice  Field,  in 
considering  U.  S.  Const.  §2,  art.  4, 
said:  "The  privileges  and  immuni- 
ties secured  to  citizens  of  each  state 
in  the  several  states,  by  the  provision 


in  question,  are  those  privileges  and 
immunities  which  are  common  to  the 
citizens  of  the  latter  states  under 
their  constitution  and  laws  by  virtue 
of  their  being  citizens.  Special  privi- 
leges enjoyed  by  citizens  in  their  own 
states  are  not  secured  in  other  states 
by  this  provision.  It  is  not  intended 
by  the  provision  to  give  to  the  laws 
of  one  state  any  operation  in  other 
states.  They  can  have  no  such  opera- 
tion, except  by  the  permission,  express 
or  implied,  of  those  states.  The  spe- 
cial privileges  which  they  confer 
must,  therefore,  be  enjoyed  at  home, 
unless  the  assent  of  other  states  to 
their  enjoyment  therein  be  given. 
Now,  a  grant  of  corporate  existence 
is  a  grant  of  special  privileges  to  the 
corporators,  enabling  them  to  act  for 
certain  designated  purposes  as  a 
single  individual,  and  exempting  them 
(unless  otherwise  specially  provided) 
from  individual  liability.  The  corpo- 
ration being  the  mere  creation  of 
local  law  can  have  no  legal  existence 
beyond  the  limits  of  the  sovereignty 
where  created.  *  *  *  If  *  *  * 
the  provision  of  the  Constitution  «ould 
be  construed  to  secure  to  citizens  of 
each  state  in  other  states  the  peculiar 
privileges  conferred  by  their  laws,  an 
extraterritorial  operation  would  be 
given  to  local  legislation  utterly  de- 
structive of  the  independence  and  har- 
mony of  the  states.  At  the  present 
day  corporations  are  multiplied  to  an 
almost  indefinite  extent.  *  *  *  It 
is  not  too  much  to  say  that  the  wealth 
and  business  of  the  country  are  to  a 
great  extent  controlled  by  them.  And 
if,  when  composed  of  citizens  of  one 
state,  their  corporate  powers  and  fran- 
chises could  be  exercised  in  other 
states  without  restriction,  it  is  easy 
to  see  that,  with  the  advantages,  thus 
possessed,  the  most  important  business 
of  those  states  would  soon  pass  into 
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entitled  "to  all  privileges  and  immunities  in  the  several  states  '  '  does 
not  invalidate  a  license  tax  imposed  upon  foreign  corporations    doing 
business  within  the  state.67    The  same  is  true  of  a  statute  requiring 
a  foreign  insurance  corporation  to  take  out  and  pay  for  a  licexxae  for 
each  agent  through  whom  it  does  business  in  the  state,  but  making  no 
such  requirement  of  domestic  corporations.68    A  statute  restricting 
the  right  of  a  foreign  corporation  to  maintain  an  action  against 
another  corporation  to  certain  specified  cases  is  not. unconstitutional 
as  discriminating  between  resident  and  nonresident  plaintiflEs,  for 
the  foreign  corporation  is  not  a  citizen  within  the  meaning   of  the 
constitutional  provision.69     This  is  also  true  of  a  statute  reqfoiring 
a  foreign  corporation  desiring  to  transact  business  in  the  sfcate  to 
first  make  a  deposit  with  a  designated  official  of  the  state  in  trust  for 
the  benefit  and  security  of  creditors  residing  in  such  state."*0    A 
statute  which,  as  construed  by  the  courts  of  the  state  where  such 
statute  obtains,  prohibits  a  foreign  telegraph  company  doing  business 
within  the  state  from  limiting  its  liability  for  negligence  in  fcfae  de- 
livery  of  a  telegram  addressed  to  a  person  in  another  state  does  not 
violate  the  Fourteenth  Amendment  to  the  Federal  Constitution,  in 
that  it  abridges  the  privileges  and  immunities  between  citizens  of 
the  United  States  and  deprives  the  telegraph  company  and  tlxc  per- 
sons with  whom  it  does  business  of  their  liberty  and  property  without 
due  process  of  law.71    Where  a  lease  of  personal  property  by  a  foreign 


their  hands.  The  principal  business 
of  every  state  would,  in  fact,  be  con- 
trolled by  corporations  created  by 
other  states." 

A  foreign  corporation  which  is  en- 
gaged solely  in  furnishing  a  patent 
gas  burner,  being  neither  a  citizen 
nor  a  householder  in  the  state  and 
having  no  franchise  therein,  is  with- 
out standing  to  require  the  furnishing 
of  gas  to  it  by  a  domestic  corpora- 
tion. Public  Service  Corporation  v. 
American  Lighting  Co.,  67  N.  J.  Eq. 
122,  57  Atl.  482. 

67  State  v.  Hammond  Packing  Co., 
110  La.  180,  98  Am.  St.  Rep.  459,  34 
So.  368. 

WOom.  v.  Gregory,  28  Ky.  L.  Bep. 
217,  89  S.  W.  168,  citing  Paul  v.  Vir- 
ginia, 8  Wall.  (IT.  S.)  168,  19  L.  Ed. 
357,  and  Blake  v.  McClung,  172  U.  S. 
239,  43  L.  Ed.  432. 


•9  Anglo-American  Provision  Co.  v. 
Davis  Provision  Co.,  191  U.  S.  373,  48 
L.  Ed.  225,  aff'g  169  N.  T.  ^06,  88 
Am.  St.  Bep.  608,  62  N.  E.  58T.  See 
also  Wilson-Moline  Buggy  Co.  v-  Haw- 
kins, 80  Kan.  117,  101  Pac.  100^5  An- 
glo-American Provision  Co.  v.  Davia 
Provision  Co.,  50  N.  Y.  App.  Di^.  273, 
63  N.  Y.  Supp.  987,  aff'd  169  N.  Y. 
506,  88  Am.  St.  Bep.  608,  62  N.  E. 
587,  191  U.  S.  373,  48  L.  Ed.  2^5. 

70  People  v.  Granite  State  Provi- 
dent Ass'n,  161  N.  Y.  492,  55  N.  E. 
1053,  aff'g  41  N.  Y.  App.  Di^.  257, 
58  N.  Y.  Supp.  510;  National  Mercan- 
tile Co.  v.  Mattson,  45  Utah  lf55,  143 
Pac.  223. 

71  Western  TJ.  Tel.  Co.  v.  Commer- 
cial Milling  Co.,  218  U.  8.  406,  36  L. 
B.  A.  (N.  S.)  220,  21  Ann.  Cu.  815, 
54  L.  Ed.  1088,  aff'g  1'51  Miefc.  425, 
115  N.  W.  698. 
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corporation  is  void  because  the  lessor  did  not  comply  with  a  statute 
of  the  state  where  the  lease  was  made  prohibiting  foreign  corpora- 
tions from  doing  business  within  the  state  unless  they  comply  with 
certain  statutory  requirements,  no  right  or  interest  in  such  property 
passes  by  the  lease,  and  the  statute  is  not  objectionable  as  denying 
to  the  corporation  the  same  rights,  immunities  and  privileges  that  are 
accorded  to  the  citizens  of  the  state.78 


§  5755.  Protection  against  denial  of  equal  protection  of  the  laws. 

The  provision  in  the  Fourteenth  Amendment  of  the  Federal  Con- 
stitution to  the  effect  that  no  state  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  its  laws  was  designed  to  prevent 
any  person  or  class  of  persons  from  being  singled  out  as  a  special 
subject  for  discriminating  and  hostile  legislation.  Such  provision 
does  not  prevent  a  state  from  excluding  a  foreign  corporation  alto- 
gether, or  from  imposing  any  conditions  it  may  see  fit  before  allowing 
it  to  come  into  the  state,  for  a  foreign  corporation  can  only  be  entitled 
to  the  benefit  of  this  provision  after  it  has  come  within  the  jurisdic- 
tion of  the  state.78    The  only  constitutional  requirement  exacted  of  a 


79  United  Shoe  Machinery  Co.  v. 
Ramlose,  231  Mo.  508,  132  6.  W.  1133, 
citing  Boeder  v.  Robertson,  202  Mo. 
522,  100  S.  W.  1086. 

73  United  States.  National  Council 
v.  State  Council,  203  U.  8.  151,  51  L. 
Ed.  132,  aff  'g  104  Va.  197,  51  8.  E. 
166;  Louisville  &  N.  R.  Co.  v.  Gaston, 
216  U.  &  418,  54  L.  Ed.  542,  rev'g  161 
Aku  668,  49  So.  412;  Southern  R.  Co. 
▼.  Greene,  216  U.  S.  400,  50  L.  Ed. 
536,  17  Ann.  Cas.  1247,  reWg  160  Ala. 
396,  49  So.  404;  National  Cotton  Oil 
Co.  v.  Texas,  197  U.  8.  115,  49  L.  Ed. 
689,  aff'g  (Tex.  Civ.  App.),  72  8.  W. 
615;  Sully  v.  American  Nat.  Bank, 
178  U.  8.  289,  44  L.  Ed.  1072;  Blake 
v.  MeCIung,  176  U.  S.  59,  44  L.  Ed. 
371,  172  U.  S.  239,  43  L.  Ed.  432; 
Smyth  v.  Ames,  169  U.  S.  466,  42  L. 
Ed.  819,  aff'g  64  Fed.  165;  Norfolk 
&  W.  R.  Co.  v.  Pennsylvania,  136  U.  8. 
114,  34  L.  Ed.  394,  rev'g  114  Pa.  St. 
256,  6  Atl.  45;  Pembina  Consol.  Min- 
ing &  Milling  Co.  v.  Pennsylvania,  125 
U.  S.  181,  31  L.  Ed.  650;  Philadelphia 
Fire  Ass'n  v.  New  York,  119  U.  S. 


110,  30  L.  Ed.  342;  Western  U.  Tel. 
Co.  v.  Myatt,  98  Fed.  335;  Fraser  v. 
McConway  &  Torley  Co.,  82  Fed.  257; 
Singer  Mfg.  Co.  v.  Wright,  33  Fed. 
121;  Santa  Clara  County  v.  Southern 
Pac  R.  Co.,  18  Fed.  385;  The  Railroad 
Tax  Cases,  13  Fed.  722;  Northwestern 
Fertilizing  Co.  v.  Hyde  Park,  3  Biss. 
480,  Fed.  Cas.  No.  10,336,  See  Sea- 
board Air  Line  R.  Co.  v.  Railroad 
Commission  of  Alabama,  155  Fed.  792. 

Alabama.  Southern  R.  Co.  v.  Greene, 
160  Ala.  396,  49  So.  404;  Brown  v. 
Pittsburgh  Life  &  Trust  Co.,  10  Ala. 
App.  614,  65  So.  699,  rev'd  Ex  parte 
Pittsburgh  Life  &  Trust  Co.,  189  Ala. 
413,  66  So.  489. 

Arkansas.  Missouri  &  N.  A.  R.  Co. 
v.  State,  92  Ark.  1,  31  L.  R.  A.  (N.  8.) 
861,  135  Am.  St.  Rep.  164,  121  8.  W. 
930;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
State,  86  Ark.  412,  111  S.  W.  456, 
aff'd  219  U.  S.  453,  55  L.  Ed.  290. 

California.  American  De  Forest 
Wireless  Tel.  Co.  v.  Superior  Court 
City  &  County  of  San  Francisco,  153 
Cal.  533,  17  L.  R.  A.   (N.  S.)    1117, 
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state  in  extending  to  a  foreign  corporation  the  privilege  of  doing 
business  in  the  state  is  that  when  the  foreign  corporation  gets  into 
the  state,  its  burdens  shall  be  no  more  onerous  than  those  of  domestic 


126  Am.  St.  Rep.  125,  96  Pac.  15; 
Keystone  Driller  Co.  v.  Superior  Court 
City  &  County  of  San  Francisco,  138 
Cal.  738,  72  Pac.  398.  See  also  Bey- . 
eridge  v.  Lewis,  137  Cal.  619,  59  L. 
R.  A.  581,  92  Am.  St.  Rep.  188,  67 
Pac.  1040,  70  Pac.  1083;  Johnson  v. 
Goodyear  Min.  Co.,  127  Cal.  4,  47  L. 
R.  A.  338,  78  Am.  St.  Rep.  17,  59  Pac. 
304. 

Florida.  Dutton  Phosphate  Co.  v. 
Priest,  67  Fla.  370,  65  So.  282. 

Indiana.  Blackmer  v.  Royal  Ins. 
Co.,  115  Ind.  291,  17  N.  E.  580;  State 
v.  Insurance  Co.  of  North  America, 
115  Ind.  257,  17  N.  E.  574. 

Iowa,  Scottish  Union  &  National 
Ins.  Co.  v.  Herriott,  109  Iorwa  606,  77 
Am.  St.  Rep.  548,  80  N.  W.  665. 

Kentucky.  Postal  Tel.  Cable  Co.  v. 
Newport,  160  Ky.  244,  169  S.  W.  700; 
Com.  v.  Gregory,  28  Ky.  L.  Rep.  217, 
89  S.  W.   168. 

Louisiana.  State  v.  Hammond  Pack- 
ing Co.,  110  La.  180,  98  Am.  St.  Rep. 
459,  34  So.  368. 

Maine.  Hammond  Beef  &  Provision 
Co.  v.  Best,  91  Me.  431,  42  L.  R.  A. 
528,  40  Atl.  338. 

Massachusetts.  Marconi  Wireless 
Tel.  Co.  of  America  v.  Com.,  218  Mass. 
558,  106  N.  E.   310. 

Michigan.  Attorney  General  v.  A. 
Booth  &  Co.,  143  Mich.  89,  106  N.  W. 
868;  Pollock  v.  German  Fire  Ins.  Co., 
132  Mich.  225,  93  N.  W.  436. 

Mississippi  Adams  v.  Standard  Oil 
Co.  of  Kentucky,  97  Miss.  879,  53  So. 
692;  State  v.  Louisville  &  N.  R.  Co., 
97  Miss.  35,  Ann.  Cas.  1912  C  1150,  53 
So.  454,  51  So.  918. 

Missouri  Head  v.  New  York  Life 
Ins.  Co.,  241  Mo.  403,  147  S.  W.  827; 
State  v.  Blake,  241  Mo.  100,  Ann.  Cas. 
1913  C  1283,  144  S.  W.  1094;  Boeder 


v.  Robertson,  202*  Mo.  522,  100  S.  W. 
1086. 

New  York.  Fire  Department  City 
of  New  York  v.  Stanton,  159  N.  Y. 
225,  54  N.  E.  28,  aff'g  28  App.  Div. 
334,  51  N.  Y.  Supp.  242;  People  v. 
Fire  Ass'n  of  Philadelphia,  92  N.  Y. 
311,  44  Am.  Rep.  380,  aff'd  119  U.  S. 
110,  30  L.  Ed.  342;  Hargraves  Mills 
v.  Harden,  25  Misc.  665,  56  N.  Y. 
Supp.  937. 

Oklahoma,  Title  Guaranty  &  Surety 
Co.  v.  Slinker,  42  Okla.  811,  143  Pac. 
41. 

Oregon.  State  v.  Standard  Oil  Co., 
61  Ore.  438,  Ann.  Cas.  1914  B  179, 
123  Pac.  40. 

Tennessee.  See  State  v.  Standard 
Oil  Co.  of  Kentucky,  120  Tenn.  180, 
110  S.  W.  565. 

Utah.  National  Mercantile  Co.  v. 
Mattson,  45  Utah  155,  143  Pac.  223. 

Vermont.  Hawley  v.  Hurd,  72  Vt. 
122,  52  L.  R.  A.  195,  82  Am.  St.  Rep. 
922,  47  Atl.  401.  See  also  State  v. 
Cadigan,  73  Vt.  245,  57  L.  R.  A.  666, 
87  Am.  St.  Rep.  714,  50  Atl.  1079. 

A  statute  providing  that  in  an  ac- 
tion against  a  foreign  corporation  do- 
ing business  in  the  state  without 
having  appointed,  as  required  by  such 
statute,  an  agent  for  the  service  of 
process,  service  may  be  made  upon  a 
designated  state  official,  is  not  obnox- 
ious to  the  Federal  Constitution  as 
being  a  denial  of  the  equal  protection 
of  the  law.  Title  Guaranty  &  Surety 
Co.  v.  Slinker,  42  Okla.  811,  143  Pac. 
41.    See  also  §  5903,  infra. 

A  foreign  telegraph  company  which 
has  been  granted  by  a  municipality 
the  right  to  use  its  streets  in  consid- 
eration of  the  payment  of  an  annual 
license  fee  cannot  claim  that  it  is  ex- 
empt from  the  payment  of  such  fee 
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corporations  for  exercising  the  same  character  of  privileges.74  A 
statute  prohibiting  foreign  corporations  not  already  lawfully  en- 
gaged in  such  business  in  the  state  from  doing  a  savings  and  loan 
business  therein  is  not  unconstitutional  as  denying  to  such  corpora- 
tion the  equal  protection  of  the  laws.75  The  requirement  that  a 
foreign  corporation  desiring  to  own  property  or  do  business  in  the 
state  shall  first  file  in  the  office  of  the  secretary  a  copy  of  its  charter 
as  a  condition  precedent  to  its  right  to  maintain  a  suit  in  the  courts 
of  the  state  does  not  deny  to  such  corporation  the  equal  protection 
of  the  law.78 

A  corporation  is  a  person,  however,  within  the  meaning  of  this 
provision,  and  after  a  state  has  admitted  a  foreign  corporation  within 
its  jurisdiction,  the  provision  will  protect.77 


for  the  reason  that  other  corporations 
were  granted  by  the  municipality  the 
same  right  on  less  burdensome  con- 
ditions. Postal  Tel.  Cable  Go.  v.  New- 
port, 160  Ky.  244,  169  S.  W.  700. 

74  Greene  v.  Kentenia  Corporation, 
175  Ky.  661,  194  8.  W.  820.  Thomas, 
J.,  said  in  quoting  with  approval 
American  Smelting  ft  Befining  Co.  v. 
Lindsley,  204  U.  S.  105,  51  L.  Ed.  393, 
9  Ann.  Cas.  978:  "This  rule  is  laid 
down  in  the  Lindsley  Case,  supra, 
wherein,  upon  this  point,  it  is  said: 
'It  was  a  clear  contract  that  their  li- 
abilities, etc.,  should  be  the  same  as 
the  domestic  corporation,  and  the 
same  treatment  in  that  regard  should 
be  measured  out  to  both.  If  it  were 
desired  to  increase  the  liabilities  of 
the  foreign,  it  could  only  be  done  by 
increasing  those  of  the  domestic  cor- 
poration at  the  same  time  and  to  the 
same  extent.'  " 

"A  foreign  corporation  is  not  en- 
titled to  enjoy  in  this  state  any  privi- 
leges or  immunities  that  a  domestic 
corporation  cannot  enjoy.  *  *  * 
Each  state  has  the  right  for  itself  to 
prescribe  the  conditions  upon  which 
corporations  [foreign]  like  the  appel- 
lee company  may  transact  business 
within  its  territory,  and  we  have  with 
much  fairness  put  foreign  corpora- 
tions upon  the  same  footing  as  domes- 


tic corporations. ' '  Castle's  Adm'r  v. 
Acrogen  Coal  Co.,  145  Ky.  591,  140  S. 
W.  1034. 

75  State  v.  Merrill,  83  Wash.  8,  144 
Pac.  925.  See  also  State  v.  Garness, 
83  Wash.  699,  144  Pac.  929. 

76  Interstate  Amusement  Co.  v.  Al- 
bert, 239  U.  S.  560,  60  L.  Ed.  439. 
See  also  Wilson-Moline  Buggy  Co.  v. 
Hawkins,  80  Kan.  117,  101  Pac.  1009. 

77  United  States.  Louisville  ft  N. 
B.  Co.  v.  Gaston,  216  U.  S.  418,  54  L. 
Ed.  542,  rev'g  161  Ala.  668,  49  So. 
412;  Southern  B.  Co.  v.  Greene,  216 
U.  S.  400,  54  L.  Ed.  536,  17  Ann.  Cas. 
1247,  rev'g  160  Ala.  396,  49  So.  404; 
Pembina  Consol.  Mining  ft  Milling  Co. 
v.  Pennsylvania,  125  U.  S.  181,  31  L. 
Ed.  650;  Philadelphia  Fire  Ass'n  v. 
New  York,  119  U.  S.  110,  30  L.  Ed. 
342;  Singer  Mfg.  Co.  v.  Wright,  33 
Fed.  121. 

Alabama.  Southern  B.  Co.  v. 
Greene,  160  Ala.  396,  49  So.  404. 

Arkansas.  St.  Louis  ft  S.  F.  B.  Co. 
v.  State,  120  Ark.  182,  Ann.  Cas.  1917 
C  873,  179  S.  W.  342. 

Florida.  Dutton  Phosphate  Co.  v. 
Priest,  67  Fla.  370,  65  So.  282. 

Indiana.  Security  Savings  ft  Loan 
Ass'n  v.  Elbert,  153  Ind.  198,  54  N.  E. 
753. 

Kentucky.  Greene  v.  Kentenia  Cor- 
poration, 175  Ky.  661,  194  S.  W.  820. 
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Nothing  in  the  Fourteenth  Amendment  to  the  Federal  Constitu- 
tion imposes  any  ironclad  rule  upon  the  states  with  respect  to  their 
internal  taxation,  or  prevents  them  from  imposing  double  taxation, 
or  any  other  form  of  unequal  taxation,  so  long  as  the  inequality  is 


Mississippi  State  v.  Louisville  & 
N.  R.  Co.,  97  Miss.  35,  Ann.  Gas.  1912  C 
1150,  53  So.  454,  51  So.  918. 

Missouri.  Head  v.  New  York  Life 
Tns.  Co.,  241  Mo.  403,  147  S.  W.  827. 

New  York.  People  v.  Fire  Ass'n  of 
Philadelphia,  92  N.  Y.  311,  44  Am. 
Rep.  380,  aff'd  119  U.  S.  110,  30  L. 
Ed.  342. 

Oregon.  State  v.  Standard  Oil  Co., 
61  Ore.  438,  Ann.  Cas.  1914  B  179,  123 
Pac.  40. 

Texas.  State  v.  Texas  &  P.  By.  Co., 
—  Tex.  Civ.  App.  — ,  143  S.  W.  223. 

Wisconsin.  Northwestern  Mut.  Life 
Ins.  Co.  v.  State,  136  Wis.  484,  155  N. 
W.  609,  158  N.  W.  328. 

"Under  the  designation  of  person 
there  is  no  doubt  that  a  private  cor- 
poration is  included.  Such  corpora- 
tions are  merely  associations  of  indi- 
viduals united  for  a  special  purpose, 
and  permitted  to  do  business  under  a 
particular  name,  and  have  a  succes- 
sion of  members  without  dissolution. 
*  *  *  The  equal  protection  of  the 
laws  which  these  bodies  may  claim  is 
only  such  as  is  accorded  to  similar 
associations  within  the  jurisdiction  of 
the  state.  The  plaintiff  in  error  is 
not  a  corporation  within  the  jurisdic- 
tion of  Pennsylvania.  The  office  it 
hires  is  within  such  jurisdiction,  and 
on  condition  that  it  pays  the  required 
license  tax  it  can  claim  the  same  pro- 
tection in  the  use  of  the  office  that 
any  other  corporation  having  a  simi- 
lar office  may  claim.  It  would  then 
have  the  equal  protection  of  the  law 
so  far  as  it  had  anything  within  the 
jurisdiction  of  the  state  and  the  con- 
stitutional amendment  requires  noth- 
ing more.  The  state  is  not  prohibited 
from  discriminating  in  the  privileges 
it  may  grant  to  foreign  corporations 


as  a  condition  of  their  doing  business 
or  hiring  offices  within  its  limits,  pro- 
vided always  such  discrimination  does 
not  interfere  with  any  transaction  by 
such  corporation  of  interstate  or  for- 
eign commerce.    It  is  not  every  corpo- 
ration, lawful  in  the  state  of  its  cre- 
ation, that  other  states  may  be  willing 
to  admit  within  their  jurisdiction  or 
consent    that    it    have   its   offices  in 
them,  such,  for  example,  as  a  corpo- 
ration for  lotteries.    And  even  where 
the  business  of  a  foreign  corporation 
is   not  unlawful   in   other  states  the 
latter  may  wish  to  limit  the  number  of 
such  corporations,  or  to  subject  their 
business  to  such  control  as  would  be 
in  accordance  with  the  policy  govern- 
ing domestic  corporations  of  a  simi- 
lar character.    The  states  may,  there- 
fore, require  for  the  admission  within 
their  limits  of  corporations  of  other 
states,  or  of  any  number  of  them,  such 
conditions  as  they  may  choose  with- 
out acting  in  conflict  with  the  con- 
cluding provision  of  the  first  section 
of  the  Fourteenth  Amendment.  *  *  * 
The  only  limitation  upon  this  power 
of  the  state  to  exclude  a  foreign  cor- 
poration from  doing  business  within 
its   limits  or  hiring  offices  for  that 
purpose,   or   to   exact   conditions  for 
allowing  the  corporation  to  do  busi- 
ness or  hire  offices  there,  arises  where 
the  corporation  is  in  the  employ  of 
the  federal  government,  or  where  its 
business  is  strictly  commerce,  inter- 
stale  or  foreign.    The  control  of  such 
commerce,  being  in  the  federal  gov- 
ernment  is  not  to   be  restricted  by 
state    authority."     Pembina    Consol. 
Mining    &    Milling   Co.    v.    Pennsyl- 
vania, 125  U.  S.  181,  31  L.  Ed.  650. 
"The  state  may  fix  the  terms  on 
which  foreign  corporations  may  enter 
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not  based  upon  arbitrary  distinctions.71  Consequently  there  is  no 
denial  of  the  equal  protection  of  the  laws  in  the  imposition  upon  a 
foreign  railroad  corporation,  in  addition  to  the  general  property  tax 
on  the  property  of  foreign  corporations  within  the  state,  of  an  annual 
franchise  tax,  for  the  privilege  of  exercising  its  franchises  in  the 
state,  of  a  certain  percentage  upon  the  proportion  of  the  outstanding 
capital  stock  of  the  corporation  represented  by  property  owned  and 
used  in  business  transacted  in  the  state,  where  such  annual  franchise 
tax  is  fixed  solely  by  reference  to  the  property  of  the  corporation  that 
is  within  the  state  and  used  in  business  transacted,  within  the  state, 
and  excluding  any  imposition  upon  or  interference  with  interstate 
commerce,  and  the  classification  of  corporations  adopted  by  the  statute 
imposing  such  annual  franchise  tax  is  not  unreasonable,  nor  are  cor- 


to  do  business.  But,  if  a  foreign  cor- 
poration is  permitted  to  enter,  the 
validity  of  its  contracts  with  citizens 
of  this  state  must  be  determined  by 
the  rules  that  apply  to  the  same  con- 
tracts between  citizens  and  domestic 
corporations."  Security  Savings  & 
Loan  Ass'n  v.  Elbert,  153  Ind.  198,  54 
N.  E.  753. 

"There  cannot  be  any  controversy 
as  to  the  point  that  a  corporation  of 
another  state  which  has  complied 
with  the  laws  of  this  state,  so  that 
process  can  be  served  upon  it,  and 
paid  the  fees  required  for  the  privi- 
leges of  doing  business  in  this  state, 
and  also  purchased  property  in  the 
state  and  entered  upon  the  transac- 
tion of  the  business  authorized,  is 
'within'  the  ' jurisdiction '  of  the 
state.  Blake  v.  McClung,  172  U.  8. 
239,  43  L.  Ed.  432."  Southern  E.  Go. 
v.  Greene,  160  Ala.  396,  49  So.  404. 

Where  a  foreign  corporation  has 
the  right  to  foreclose  a  mortgage  on 
property  in  the  state,  a  statute  which 
has  the  effect  of  forbidding  it  from 
purchasing  the  property  involved  at 
the  sale  ordered  in  the  foreclosure 
suit  does  not  afford  to  the  corporation 
the  equal  protection  of  the  laws. 
Black  v.  Caldwell,  83  Fed.  880.  The 
court  said:     "A  foreign  corporation 


which  owns  a  contract,  has,  as  a  mat- 
ter of  comity,  a  right  to  sue  and  col- 
lect the  same  in  this  state  [Montana] 
*  *  *  .  The  right  of  a  creditor  to 
bid  in  property  decreed  to  be  sold  in 
an  action  brought  by  him  is  a  valu- 
able one.  In  many  cases  it  is  the 
only  means  afforded  a  creditor  of  ob- 
taining anything  of  value  from  his 
judgment  or  decree.  That  provision 
of  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States 
which  provides  that  no  state  shall 
deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the 
law  applies  to  corporations,  whether 
domestic  or  foreign,  the  same  as  indi- 
viduals *  *  *.  If  such  a  corpora- 
tion comes  into  the  courts  of  a  state 
rightfully  to  have  its  rights  adjudi- 
cated, I  apprehend  for  that  purpose 
it  is  within  the  jurisdiction  of  the 
state."  See  also  State  v.  Scottish 
American  Mortg.  Co.,  Ill  Miss.  98,  71 
So.  291.    See  §  54,  supra. 

78  St.  Louis  Southwestern  B.  Co.  v. 
Arkansas,  235  U.  S.  350,  59  L.  Ed. 
265,  aff'g  106  Ark.  321,  152  S.  W. 
1101;  Baltic  Min.  Co.  v.  Common- 
wealth of  Massachusetts,  231  U.  S.  68, 
58  L.  Ed.  127,  aff'g  207  Mass.  381, 
93  N.  E.  831.  And  *ee  the  chapter  on 
Taxation,  supra. 
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porations  of  the  class  to  which  such  foreign  corporation  belongs 
discriminated  against  in  favor  of  domestic  corporations.79 

The  equal  protection  of  the  laws  is  not  denied  to  a  foreign  cor- 
poration, which  manufactures  its  goods  wholly  in  other  states  and 
sends  them  into  a  state  for  sale,  by  a  tax  on  the  amount  of  capital 
employed  by  it  in  the  latter  state  because  such  law  exempts  from 
such  tax  other  corporations,  foreign  and  domestic,  which  wholly 
manufacture  the  same  class  of  goods  within  the  state.90  A  statute 
requiring  a  foreign  corporation  selling  or  delivering  sewing  machines 
to  pay  an  annual  tax  for  each  county  in  which  it  may  sell  or 
deliver  the  same,  but  excepting  merchants  selling  such  articles  at  their 
regularly  established  places  of  business,  does  not  violate  the  equal  pro- 
tection clause  of  the  Fourteenth  Amendment  to  the  Federal  Constitu- 
tion, in  that  it  makes  a  distinction  between  the  business  of  selling 


TO  St.  Louis  Southwestern  R.  Co.  v. 
Arkansas,  235  U.  S.  350,  59  L.  Ed. 
265.  See  also  §  4578  et  seq.,  supra, 
§  5781,  infra. 

In  considering  the  right  of  a  state 
to  impose  a  license  tax  upon  a  foreign 
corporation  for  the  privilege  of  doing 
business  in  the  state,  Thomas,  J.,  in 
Greene  v.  Kentenia  Corporation,  175 
Ky.  661,  194  S.  W.  820,  said:  "A 
statute  haying  to  do  with  the  question 
now  under  consideration  was  before 
the  Supreme  Court  in  the  case  of 
Hammond  Packing  Co.  v.  Arkansas, 
212  U.  S.  322,  53  L.  Ed.  530,  15  Ann. 
Cas.  645,  and,  in  upholding  what  we 
have  said,  this  language  is  found: 
'  Although  it  be  conceded  that  the  pro- 
visions of  the  statute  cannot,  consist- 
ently with  constitutional  limitations, 
bo  applied  to  individuals,  such  conces- 
sion would '  not  cause  the  act  to 
amount  to  a  denial  of  the  equal  pro- 
tection laws.  The  difference  between 
the  extent  of  the  power  which  the 
state  may  exert  over  the  doing  of 
business  within  the  state  by  an  indi- 
vidual and  that  which  it  can  exercise 
as  to  corporations  furnishes  a  distinc- 
tion authorizing  a  classification  be- 
tween the  two. '  The  same  doctrine 
was  also  considered  in  the  case  of 
American  Smelting  &  B.  Co.  v.  Linds- 


ley,  204  IT.  S.  105,  51  L.  Ed.  393,  9 
Ann.  Cas.  978,  wherein  the  court  in 
the  course  of  its  opinion  said:  'The 
right  obtained  [by  a  foreign  corpora- 
tion in  another  state]  was  a  right  to 
enter  the  state  and  do  business  therein 
as  a  corporation.  It  was  also  subject 
by  statute  to  the  liabilities,  restric- 
tions, and  duties  which  were  or  might 
thereafter  be  imposed  upon  domestic 
corporations  of  like  character.'  In  the 
cases  of  St.  Louis  S.  W.  By.  Co.  v. 
Arkansas,  235  U.  S.  350,  59  L.  Ed. 
265,  Kansas  City,  Ft.  S.  &  M.  E.  Co. 
v.  Botkin,  240  U.  S.  227,  60  L.  Ed. 
617,  and  Lusk  v.  Kansas,  240  U.  S. 
236,  60  L.  Ed.  621,  similar  questions 
were  before  the  Supreme  Court,  but 
there  was  also  involved  the  question 
of  imposition  of  burdens  upon  inter- 
state commerce.  It  was  determined 
in  each  of  the  cases  that  the  tax  in- 
volved did  not  do  that,  and  that  the 
state  had  a  right  to  impose  a  privilege 
or  franchise  tax  upon  a  foreign  cor- 
poration when  coming  within  its  bor- 
ders for  the  purpose  of  exercising  its 
corporate  privileges. ' ' 

•ONew  York  v.  Boberts,  171  U.  8. 
658,  43  L.  Ed.  323.  See  also  Horn 
Silver  Min.  Co.  v.  New  York,  143  U. 
S.  305,  36  L.  Ed.  164. 
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sewing  machines  from  a  regularly  established  store  and  the  business 
of  selling  them  from  a  delivery  wagon,  as  there  is  an  evident  differ- 
ence in  the  mode  of  doing  business  between  the  local  tradesman  and 
the  itinerant  dealer.  In  such  matters  the  states  necessarily  enjoy  a 
wide  range  of  discretion,  and  it  would  require  a  clear  case  to  justify 
the  courts  in  striking  down  a  law  that  is  uniformly  applicable  to  all 
persons  pursuing  a  given  occupation  on  the  ground  that  persons  en- 
gaged in  other  occupations  more  or  less  like  it  ought  to  be  similarly 
taxed.81  Nor  does  such  a  statute  violate  a  provision  of  a  state  con- 
stitution declaring  that  "all  men  are  equally  free  and  independent, 
and  are  endowed  by  their  creator  with  certain  inalienable  rights ;  that 
among  these  are  life,  liberty  and  the  pursuit  of  happiness, ' '  and  * l  that 
the  sole  object  and  only  legitimate  end  of  government  is  to  protect  the 
citizen  in  the  enjoyment  of  life,  liberty  and  property,  and  when  the 
government  assumes  other  functions  it  is  usurpation  and  oppres- 
sion." M  Equal  protection  of  the  laws  is  not  denied  by  a  state  statute 
providing  for  the  taxation  of  the  stock  in  foreign  railroad  corpora- 
tions, but  not  imposing  a  similar  tax  on  the  stock  of  domestic  rail- 
road corporations  or  of  foreign  railroads  doing  business  in  the  state.88 
When  a  corporation  of  another  state  has  come  into  a  state,  in  com- 
pliance with  its  laws,  and  has  therein  acquired  property  of  a  fixed 
and  permanent  nature,  upon  which  it  has  paid  all  taxes  levied  by  the 
state,  it  is  not  liable  to  a  new  and  additional  franchise  tax  for  the 
privilege  of  doing  business  within  the  state,  when  such  tax  is  not 
imposed  upon  domestic  corporations  doing  business  in  the  state  of 
the  same  character  as  that  in  which  the  foreign  corporation  is  itself 
engaged.  Such  a  corporation  is  entitled,  under  the  equal  protection 
clause  of  the  Fourteenth  Amendment,  to  protection  against  the  im- 
position of  privilege  taxes  for  carrying  on  business  where  no  such 
tax  is  imposed  upon  domestic  corporations  carrying  on  a  precisely 
similar  business.84  But  a  foreign  corporation  which  has  paid  all 
the  taxes  assessed  against  foreign  corporations  and  has  a  leasehold 


81  Singer  Sew.  Mach.  Co.  v.  Brickell, 
233  U.  S.  304,  58  L.  Ed.  974,  distin- 
guishing Mobile  v.  Graft,  94  Ala.  156, 
10  So.  534;  Tuscaloosa  v.  Holstein,  134 
Ala.  636,  32  So.  1007;  Montgomery  v. 
Kelly,  142  Ala.  552,  70  L.  R.  A.  209, 
38  So.  67;  Gambill  v.  Endrich  Bros., 
143  Ala.  506,  39  So.  297;  Alabama 
Consol.  Coal  &  Iron  Co.  v.  Herzberg, 
177  Ala.  248,  59  So.  305. 

88  Singer  Sew.  Mach.  Co.  v.  Brickell, 


233  U.  S.  304,  58  L.  Ed.  974,  aff  'g  199 
Fed.  654. 

88  Kidd  v.  Alabama,  188  U.  S.  730, 
47  L.  Ed.  669.  See  also  Bellows  Falls 
Power  Co.  v.  Com.,  222  Mass.  51,  Ann. 
Cas.  1916  C  834,  109  N.  E.  891.  See 
also  §  4578  et  seq.,  supra,  §  5781,  infra. 

84  Southern  B.  Co.  v.  Greene,  216 
U.  S.  400,  54  L.  Ed.  536,  17  Ann.  Cas. 
1247  (rev'g  160  Ala.  396,  49  So.  404, 
and  following  Gnlf,  C.  &  S.  F.  B.  Co. 
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for  store  rooms  in  the  state  is  not  denied  the  equal  protection, 
laws  by  the  imposition  of  an  excise  tax  for  the  privilege  of 
business  within  the  state,  although  no  like  tax  is  levied  upon  d. 
corporations,  for  no  limitation  upon  the  power  of  the  state  to  « 
foreign  corporations  requires  identical  taxes  in  all  cases  upon 
tic  and  foreign  corporations.85     A  foreign  life  insurance  c 
is  not  deprived  of  the  equal  protection  of  the  laws  because  th 
ance  commissioner  of  the  state,  under  a  statute  authorizing 


of  the 

cfloing 
mestic 

seclude 
es- 

iisur- 
to 


v.  Ellis,  165  U.  S.  150,  41  L.  Ed.  666; 
Cot  ting  v.  Kansas  Stock  Yards  Co., 
183  U.  S.  79,  46  L.  Ed.  92,  and  Con- 
nolly v.  Union  Sewer  Pipe  Co.,  184  U. 
8.  540,  46  L.  Ed.  679) ;  Louisville  &  N. 
R.  Co,  v.  Gaston,  216  U.  S.  418,  54  L. 
Ed.  542.  See  also  State  v.  Louisville 
&  N.  R.  Co.,  97  Miss.  35,  Ann.  Cas. 
1912  C  1150,  53  So.  454,  51  So.  918. 

M  Baltic  Min.  Co.  v.  Commonwealth 
of  Massachusetts,  231  U.  S.  68,  58  L. 
Ed.  127,  aff'g  207  Mass.  381,  93  N.  E. 
831,  and  distinguishing  Southern  By. 
Co.  v.  Greene,  216  U.  S.  400,  54  L.  Ed. 
536,  17  Ann.  Cas.  1247.  Mr.  Justice 
Day  said:  "It  is  further  contended 
that  the  imposition  of  the  tax  denies 
the  equal  protection  of  the  laws,  and 
this  upon  the  authority  of  Southern 
R.  Co.  v.  Greene,  216  U.  S.  400,  54 
L.  Ed.  536,  17  Ann.  Cas.  1247.  In 
that  case  the  railway  company  had 
gone  into  the  state  of  Alabama,  and, 
under  authority  of  the  state,  acquired 
a  large  amount  of  railroad  property 
upon  which  it  paid  taxes  as  well  as  a 
license  tax  imposed  by  the  state. 
After  the  payment  of  all  such  taxes, 
and  in  this  condition  of  affairs,  the 
state  undertook  to  levy  upon  the  rail- 
road company  a  privilege  tax  because 
it  was  a  foreign  corporation,  not  im- 
posing the.  same  tax  upon  domestic 
corporations  doing  precisely  the  same 
business.  This  court  held  that  the 
railroad  company  was  a  person  within 
the  meaning  of  the  Constitution,  and 
entitled  to  the  equal  protection  of  the 
laws,  and  that  by  the  taxation  of  its 
railroad  property  under  such  circum- 


stances it  was  denied  the  eq  "■_ 
tection  of  the  law,  no  like  tm~z 
levied  upon  domestic  corporati 
was  said  in  that  case  (p.  416^> 
have  here  a  foreign  corporations 
a  state,  in  compliance  with  fc- 
of  the  state,  which  has  lawfT' 
quired  a  large  amount  of  pe: 
and    valuable    property    there-  "S- 
V/hich   is   taxed   by   a   discrinem- 
method  not  employed  as  to  <2-  * 
corporations  of  the  same  kin*  ^ 
ing  on  a  precisely  similar  bi_v- 
The  conditions  existing  in  th^ 
era   R.   Co.   v.   Greene   Case 
presented  here.     It  is  true  t 
plaintiff  in  error  paid  taxes 
against    foreign    corporations 
the  passage  of  the  law  of  lfr 
that  the  White  Dental  Compsi 
a    leasehold    for    storerooms 
state;  but  we  do  not  find  in  tl 
ation    an    acquisition    of    per 
property,  such  as  was  shown 
Greene  Case.     And  there  is  n 
tion  of  the  continued  authority" 
state  to  tax  a  foreign  corpora*^ 
the  privilege  of  doing  businessv 
its  borders,  which  authority  tt^- 
possesses  so  long  as  it  does 
late   rights   secured   by    the 
Constitution.    Even  if,  as  plaint 
error  contend,  under  the  statu*- 
mestic  corporations  are  favors 
statute  is  not  invalid,  for  no 
tion  upon  the  power  of  a  state* 
elude    foreign    corporations    r* 
identical  taxes  in  all  cases  up* 
mestic  and  foreign  corporation-^* 
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exercise  his  discretion  to  require  insurance  companies  seeking  to  do 
business  in  the  state  to  make  a  deposit  with  him  of  approved  securities 
or  an  approved  bond,  has  refused  to  accept  a  bond  of  a  surety  com- 
pany tendered  with  the  application  of  the  insurance  company  for  a 
license  to  do  business  in  the  state  unless  it  shall  invest  at  least  one- 
fourth  of  its  reserve  on  policies  issued  in  the  state  in  certain  ap- 
proved state  securities,  when  the  company  had  not  such  investment, 
and  declined  to  make  such  investment,  even  though  the  insurance 
commissioner  had  previously  licensed  another  foreign  life  insurance 
company  which  had  not  invested  such  proportion  of  its  reserve  on 
state  policies  in  state  securities  as  demanded  by  the  commissioner, 
but  which  had  at  the  time  of  its  application  real  estate  mortgage 
loans  in  the  state,  duly  approved  and  awaiting  investment,  consider- 
ably in  excess  of  one-fourth  of  its  reserve  on  its  policies  issued  in  the 
state.86 

Where  a  lease  of  personal  property  by  a  foreign  corporation  is 
void  because  the  lessor  did  not,  when  the  lease  was  entered  into, 
comply  with  a  statute  prohibiting  foreign  corporations  from  doing 
business  within  the  state  unless  they  comply  with  certain  statutory 
requirements,  no  right  or  interest  in  such  property  passes  by  the 
lease,  and  the  statute  does  not  deny  to  the  corporation  the  equal  pro- 
tection of  the  law.87 

A  statute  which,  as  construed  by  the  courts  of  the  state  in  which 
it  obtains,  prohibits  a  foreign  telegraph  company  doing  business 
within  the  state  from  limiting  its  liability  for  negligence  in  the  deliv- 
ery of  a  telegram  addressed  to  a  person  in  another  state  is  not  un- 
constitutional as  depriving  the  telegraph  company  and  the  persons 
with  whom  it  does  business  of  the  equal  protection  of  the  laws,  not- 
withstanding express  companies  and  other  common  carriers  may  by 
contract  limit  their  liability.88 

A  statute  providing  that  the  permit  of  a  foreign  corporation  to  do 
business  in  the  state  shall  be  canceled  and  abrogated,  if  the  corpora- 
tion shall  remove  a  suit  brought  against  it  from  a  court  of  the  state 
to  a  federal  court  is  unconstitutional  as  denying  to  the  foreign  cor- 
poration  the  equal  protection  of  the  laws.88 

86  South  Carolina  v.  McMaster,  237  88  Western  TJ1.  Tel.  Co.  v.  Commer- 
U.  8.  63,  59  L.  Ed.  839,  aff'g  94  8.  C.  cial  Milling  Co.,  218  U.  S.  406,  54  L. 
379,  77  S.  E.  401.  Ed.  1088,  36  L.  R.  A.  (N.  8.)  220,  21 

87  United  Shoe  Machinery  Co.  v.  Ann.  Cas.  815,  aff'g  Commercial  Mill- 
Ramlose,  231  Mo.  508,  132  8.  W.  1133,  ing  Co.  v.  Western  U.  Tel.  Co.,  151 
citing  Boeder  v.  Robertson,  202  Mo.  Mich.  425,  115  N.  W.  698. 

522,  100  8.  W.  1086.  89  Western   U.    Tel.    Co.   v.   Julian, 
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169  Fed.  166;  Chicago,  B.  I.  &  P.  By. 
Co.  v.  Swanger,  157  Fed.  783,  aff'd 
218  U.  S.  135,  54  L.  Ed.  970;  Seaboard 
Air  Line  By.  Co.  v.  Railroad  Commis- 
sion of  Alabama,  155  Fed.  792. 

In  Western  U.  Tel.  Co.  v.  Julian, 
169  Fed.  166,  Jones,  J.,  said:  "In 
the  passage  of  this  statute,  and  a 
similar  one  before  this  court  in  Sea- 
board Air  Line  By.  Co.  v.  Bailroad 
Commission  (C.  C.)  155  Fed.  792,  the 
legislature  necessarily  held  there  was 
no  constitutional  provision,  state  or 
federal,  which  prevented  the  state, 
under  all  circumstances,  from  arbi- 
trarily expelling  any  foreign  corpo- 
ration from  doing  intrastate  business 
if  it  remove  a  suit  to  the  federal 
court,  for  no  exception  whatever  is 
made  in  the  operation  of  the  statute 
as  to  any  corporation  doing  intrastate 
business  in  any  case  or  under  any  cir- 
cumstances. It  is  a  part  of  the  history 
of  the  times  that  the  legislature  sup- 
posed it  had  such  power,  under  the 
doctrine  declared  by  the  Supreme 
Court  of  the  United  States  in  Prewitt 
v.  Life  Insurance  Co.,  202  U.  S.  252, 
50  L.  Ed.  1013.  The  pith  of  the  Su- 
preme Court's  reason  for  refusing  to 
interfere  with  the  expulsion  there  is 
thus  stated  in  its  own  words:  'This 
is  justifiable,  because  complainant 
showed  no  constitutional  right  to  do 
business  in  that  state.  *  *  *  This 
is  the  whole  point  of  the  case,  and, 
without  reference  to  the  injustice  or 
prejudice  or  wrong  alleged,  must  de- 
termine the  question.'  Clearly  that 
decision  is  direct  authority  against  the 
right  of  expulsion  in  this  case,  since 
complainant  here  has  a  constitutional 
right  to  do  the  business — '  to  construct 
and  maintain  lines  of  telegraph  with- 
in  this   state.'     The   Supreme   Court 


was  not  attempting  in  that  case  to 
lay  down  any  general  rule  as  to  when 
a  state  waived  or  parted  with  its  ab- 
solute sovereign  prerogative  to  expel 
a  foreign  corporation  at  will,  as  dis- 
tinguished from  its  right  to  expel  for 
cause,  or  to  enunciate  the  doctrine 
that  in  some  eases  the  Constitution 
of  the  United  States  would  not  forbid 
the  exercise  of  the  prerogative.  In 
that  case,  there  being  no  estoppel  or 
waiver,  nor  any  provision  of  the  Con- 
stitution  of  the  United  States,  which 
militated  against  the  exercise  of  the 
absolute  prerogative,  the  court  held 
the  fact  that  the  state  gave  an  in- 
valid reason,  offensive  to  public  pol- 
icy, such  as  the  removal  of  a  suit  to 
the  federal  court,  could  not  affect 
the  legality  of  the  expulsion,  lawful 
in  itself,  whatever  the  motive.  It  did 
hold,  however,  that  any  statute  ex- 
acting an  agreement  in  advance  to 
abstain  from  the  federal  court  was  a 
nullity,  unless  other  provisions  of  the 
expulsion  statute  were  separable,  and 
intended  to  be  enforced  when  stand- 
ing alone." 

A  constitutional  provision  which 
gives  the  right  to  foreign  corpora- 
tions "to  sue  in  all  courts,  in  like 
cases,  as  natural  persons,"  prohibits 
any  court  from  giving  effect  to  a  leg 
islative  enactment  of  the  state  which 
provides  that  the  bringing  of  a  suit 
by  a  foreign  corporation  in  the  fed- 
eral court  shall  ipso  facto  forfeit  its 
right  to  do  domestic  business  in  the 
Rtate,  when  under  the  law  of  the 
land,  no  such  consequence  attaches  to 
a  domestic  corporation  or  a  natural 
person  bringing  a  like  suit.  Seaboard 
Air  Line  By.  Co.  v.  Bailroad  Com- 
mission of  Alabama,  155  Fed.  792. 
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citizens  of  the  several  states,90  prevents  a  state,  on  admitting  a  for- 
eign corporation  and  allowing  it  to  acquire  property  and  do  business 
within  its  limits,  from  providing,  as  one  of  the  conditions,  that  the 
creditors  of  the  corporation  who  may  be  residents  of  the  state  shall 
have  priority  over  nonresident  creditors  in  the  distribution  of  the 
assets  by  the  courts  of  the  state.91    But  this  provision  of  the  Con- 


9©U.  S.  Const.  Art.  IV,  §2.  See 
§  5754,  supra. 

91  United  States.  Sully  v.  Ameri- 
can Nat.  Bank,  178  U.  S.  289,  44  L. 
Ed.  1072;  Blake  v.  McClnng,  172  U. 
S.  239,  43  L.  Ed.  432,  176  U.  S.  59, 
44  L.  Ed.  371;  Maynard  v.  Granite 
State  Provident  Ass'n,  92  Fed.  435. 

New  York.  People  v.  Granite  State 
Provident  Ass'n,  161  N.  Y.  492,  55 
N.  E.  1053,  aff'g  41  App.  Div.  257, 
58  N.  Y.  Supp.  510;  American  &  Brit- 
ish Mfg.  Co.  v.  International  Power 
Co.,  173  App.  Div.  319,  159  N.  Y. 
Supp.  582. 

South  Carolina.  Wilson  v.  Keels, 
54  S.  C.  545,  71  Am.  St.  Rep.  816,*  32 
S.  E.  702. 

Tennessee.  McClung  v.  Embree- 
ville  Freehold,  Land,  Iron  &  Ry.  Co., 
103  Tenn.  399,  52  S.  W.  1001,  leave 
to  file  petition  for  mandamus  denied 
in  In  re  Blake,  175  U.  S.  114,  44  L. 
Ed.  94. 

West  Virginia.  Brunner  v.  York 
Bridge  Co.,  78  W.  Va.  702,  90  S.  E. 
233. 

In  Blake  v.  McClung,  172  U.  S.  239, 
43  L.  Ed.  432,  Harlan,  J.,  said:  "By 
the  statute  in  question  the  British 
company  was  to  be  deemed  and  taken 
to  be  a  corporation  of  Tennessee,  with 
authority  to  carry  on  its  business  in 
that  state.  It  was  the  right  of  citi- 
zens of  Tennessee  to  deal  with  it,  as 
it  was  their  right  to  deal  with  corpo- 
rations created  by  Tennessee.  And 
it  was  equally  the  right  of  citizens  of 
other  states  to  deal  with  that  corpo- 
ration. The  state  did  not  assume  to 
declare,  even  if  it  could  legally  have 
declared,    that   that    company,   being 


admitted  to  do  business  in  Tennessee, 
should  transact  business  only  with 
citizens  of  Tennessee,  or  should  not 
transact  business  with  citizens  of 
other  states.  No  one  would  question 
the  right  of  the  individual  plaintiffs 
in  error,  although  not  residents  of 
Tennessee,  to  sell  their  goods  to  that 
corporation  upon  such  terms  in  re- 
spect of  payment  as  might  be  agreed 
upon,  and  to  ship  them  to  the  corpo- 
ration at  its  place  of  business  in  that 
state.  But  the  enjoyment  of  these 
rights  is  materially  obstructed  by  the 
statute  in  question;  for  that  statute, 
by  its  necessary  operation,  excludes 
citizens  of  other  states  from  trans- 
acting business  with  that  corporation 
upon  terms  of  equality  with  citizens 
of  Tennessee.  By  force  of  the  statute 
alone,  citizens  of  other  states,  if  they 
contracted  at  all  with  the  British  cor- 
poration, must  have  done  so  subject 
to  the  onerous  condition  that  if  the 
corporation  became  insolvent  its  as* 
sets  in  Tennessee  should  first  be  ap- 
plied to  meet  its  obligations  to  resi- 
dents of  that  state,  although  liability 
for  its  debts  and  engagements  was 
'  to  be  enforced  in  the  manner  pro- 
vided by  law  for  the  application  of 
the  property  of  natural  persons  to  the 
payment  of  their  debts,  engagements, 
and  contracts. ,  But,  clearly,  the  state 
could  not  in  that  mode  secure  exclu- 
sive privileges  to  its  own  citizens  in 
matters  of  business.  If  a  state  should 
attempt,  by  statute  regulating  the 
distribution  of  the  property  of  insol- 
vent individuals  among  their  credi- 
tors, to  give  priority  to  the  claim  of 
such  individual  creditors  as  were  citi- 
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stitution  does  not  prevent  a  state  from  requiring  a  foreign  corpora- 
tion to  make  a  deposit  within  the  state  in  trust  for  the  benefit  and 
security  of  resident  creditors.  It  has  been  held  in  New  York  that  the 
Banking  and  Insurance  Law  of  that  state,  requiring  a  foreign  cor- 
poration desiring  to  transact  business  in  the  state  to  deposit  a  certain 
amount  of  money  or  securities,  and  providing  that,  on  the  appoint- 


zens  of  that  state  over  the  claims  of 
individual  creditors  citizens  of  other 
states,  such  legislation  would  be  re- 
pugnant to  the  Constitution  upon  the 
ground  that  it  withheld  from  citizens 
of  other  states  as  such,  and  because 
they  were  such,  privileges  granted  to 
citizens  of  the  state  enacting  it.  Can 
a  different  principle  apply,  as  between 
individual  citizens  of  the  several 
states,  when  the  assets  to  be  distrib- 
uted are  the  assets  of  an  insolvent 
private  corporation  lawfully  engaged 
in  business  and  having  the  power  to 
contract  with  citizens  residing  in 
states  other  than  the  one  in  which 
it  is  located?  It  is  an  established 
rule  of  equity  that  when  a  corporation 
becomes  insolvent  it  is  so  far  civilly 
dead  that  its  property  may  be  admin- 
istered as  a  trust  fund  for  the  bene- 
fit of  its  stockholders  and  creditors 
(Graham  v.  La  Crosse  &  M.  Railroad 
Co.,  102  U.  S.  148,  26  L.  Ed.  106)— 
not  simply  of  stockholders  and  credi- 
tors residing  in  a  particular  state,  but 
all  stockholders  and  creditors  of  what- 
ever state  they  may  be  citizens.  In 
Wabash,  St.  L.  &  P.  Railway  Co.  v. 
Ham,  114  U.  S.  587,  594  (29  L.  Ed. 
235),  it  was  said  that  the  property 
of  a  corporation  was  a  trust  fund  for 
the  payment  of  its  debts,  in  the  sense 
that  when  the  corporation  was  law- 
fully dissolved  and  all  its  business 
wound  up,  or  when  it  was  insolvent, 
all  its  creditors  were  entitled  in  equity 
to  have  their  debts  paid  out  of  the 
corporate  property  before  any  dis- 
tribution thereof  among  the  stock- 
holders. In  Hollins  v.  Brierfield  Coal 
&  Iron  Co.,  150  U.  S.  371,  385  (37  L. 


Ed.  1113),  it  was  observed  that  a  pri- 
vate corporation,  when  it  becomes  in- 
solvent,  holds   its  assets   subject  to 
somewhat  the  same  kind  of  equitable 
lien  and  trust  in  favor  of  its  creditors 
that  exist  in  favor  of  the  creditors  of 
a  partnership   after   becoming  insol- 
vent, and  that  in  such  case  a  lien  and 
trust  will  be  enforced  by  a  court  of 
equity  in  favor  of  creditors.    These 
principles  obtain,  no  doubt,  in  Ten- 
nessee, and   wiU  be   applied  by  its 
courts   in   all   appropriate  cases  be- 
tween citizens  of  that  state,  without 
making     any     distinction     between 
them.     Yet  the  courts  of  that  state 
are  forbidden,  by  the  statute  in  ques- 
tion, to  recognize  the  right  in  equity 
of  citizens  residing  in  other  states  to 
participate    upon    terms    of    equality 
with  citizens  of  Tennessee  in  the  dis- 
tribution of  the  assets  of  an  insolvent 
foreign    corporation    lawfully    doing 
business  in  that  state.    We  hold  such 
discrimination     against     citizens   of 
other  states  to  be  repugnant    to  the 
second  section  of  the  fourth    article 
of  _  the    Constitution    of    the     United 
States,  although,  generally  speaking, 
the  state  has  the  power  to  prescribe 
the    conditions    upon    which    foreign 
corporations  may  enter  its  te^r^ry 
for    purposes    of    business.     ££ucfc  * 
power  cannot  be  exerted  with  "the  **' 
feet  of  defeating  or  impairing   rights 
seeured    to    citizens   of    the    several 
states  by  the  supreme  law  of  th.«  l*B<k 
Indeed,  all  the  powers  possess*  4  by  * 
state  must  be  exercised  consistent!/ 
with   the   privileges   and   immunities 
granted  or  protected  by  the  Co>a«kfta* 
tion  of  the  United  States." 
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ment  of  a  receiver  for  the  corporation  in  the  state,  the  deposit  shall 
be  paid  to  him  to  be  distributed  among  the  resident  creditors  and 
stockholders,  creates  a  trust  in  such  fund  in  favor  of  resident  credi- 
tors and  stockholders;  and  that  the  statute  does  not  violate  the  pro- 
vision of  the  Federal  Constitution  granting  the  citizens  of  each  state 
all  the  privileges  and  immunities  of  the  citizens  in  the  several  states, 
since  the  corporation,  by  accepting  the  conditions  of  the  statute,  con- 
sents to  its  terms,  including  the  creation  of  the  trust.98 


the  securities  so  deposited  were  held 
by  the  superintendent  as  a  trustee  for 
domestic  creditors  And  shareholders. 
The  defendant  corporation,  in  making 
the  deposit,  must  be  deemed  to  have 
consented  that  in  case  of  insolvency 
the  fund  might  be  distributed  accord- 
ing .to  the  terms  of  the  statute;  that 
is  to  say,  to  creditors  and  shareholders 
residing  in  this  state.  80  that  by  the 
act  of  the  corporation  itself,  in  avail- 
ing itself  of  the  benefit  of  the  statute, 
it  has  devoted  this  fund  to  the  bene- 
fit of  domestic  creditors  and  share- 
holders, at  least  so  far  as  to  enable 
them  to  receive  payment  upon  all 
their  obligations  in  full.  Therefore 
the  application  of  the  fund  to  their 
benefit  in  the  first  instance  does  not 
infringe  upon  the  provision  of  the 
Federal  Constitution  that  citizens  of 
each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens 
in  the  several  states.  Blake  v.  Mc- 
Clung,  supra.  [172  U.  S.  239,  43  L. 
Ed.  432.]  The  court  below,  therefore, 
directed  that  this  fund  be  disposed  of 
in  the  following  manner,  after  paying 
the  expenses  of  the  administration: 
(1)  In  case  the  foreign  assignee 
should  give  the  undertaking  provided 
for,  with  respect  to  the  general  fund, 
and  the  whole  fund  received  by  him 
was  insufficient  to  pay  all  the  creditors 
throughout  the  country  in  full,  then 
the  domestic  receiver  should  pay  from 
this  special  fund  the  balance  of  all 
just  claims  due  to  the  creditors  resid- 
ing within  this  state  at  the  time  of 
his  appointment,  and  after  such  pay- 


People  v.  Granite  State  Provident 
Ass'n,  161  N.  T.  492,  55  N.  E.  1053, 
aff'g  41  N.  Y.  App.  Div.  257,  58  N. 
Y.  Supp.  510.  In  this  case  O'Brien, 
J.,  said:  "The  defendant,  in  order 
to  acquire  the  right  to  transact  its 
business  in  this  state,  was  obliged  to 
make  this  deposit,  since  the  statute  so 
provides.  If  this  was  a  deposit 
as  security  merely  for  domestic 
creditors,  we  would  be  inclined 
to  agree  with  the  learned  coun- 
sel for  the  defendant,  who  insists 
that  this  fund  should  be  devoted  to 
the  benefit  of  all  creditors  equally, 
wherever  residing.  But  it  is  some- 
thing more  than  a  mere  deposit  as 
security.  It  is  in  the  nature  of  a 
fund  held  in  trust  for  the  benefit  of 
domestic  creditors  and  shareholders 
of  the  defendant.  The  deposit  was 
made  in  obedience  to  section  14  of 
the  Banking  Law,  as  a  condition  of 
the  defendant 's  right  to  transact  bus- 
iness here.  By  section  33  it  is  pro- 
vided, in  substance,  that  upon  the 
appointment  of  the  receiver  of  a  cor- 
poration in  this  state  the  superintend- 
ent of  the  banking  department  shall 
pay  over  to  him  the  funds  remaining 
in  his  hands,  less  any  charges  he  may 
have  against  the  same,  and  the  re- 
ceiver shall  distribute  these  funds 
among  the  creditors  and  shareholders 
of  the  corporation  residing  in  this 
state  in  the  manner  prescribed  by  law 
for  the  payment  of  creditors  in  the 
case  of  voluntary  dissolution  of  a 
corporation.  It  is  apparent  from  the 
provisions  of  these  two  sections  that 
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Where  nonresident  creditors  of  an  insolvent  foreign  corporation 
have  obtained  the  appointment  of  an  ancillary  receiver  of  its  assets 
located  in  the  state  and  the  sequestration  of  such  assets  for  the 
benefit  of  all  creditors,  resident  general  creditors  of  such  defunct 
corporation  not  having  previously  obtained  liens  upon  its  property 
are  not  entitled  to  any  priority  or  preference  over  nonresident  credi- 
tors in  the  distribution  of  the  funds  derived  from  such  assets  by  the 
local  or  ancillary  receiver.  All  creditors  of  such  corporation  of  the 
same  class  are  on  principles  of  equity  entitled  to  share  ratably  in 
the  distribution  of  the  whole  estate  of  such  corporation,  regardless 
of  their  places  of  residence.98  But  the  courts  of  the  local  or  ancillary 
jurisdiction  should,  before  allowing  a  domiciliary  receiver  or  other 
representative  of  such  corporation  to  withdraw  the  funds  sequestrated 
there,  protect  the  resident  domestic  creditors  out  of  such  funds  or 
otherwise  to  the  extent  of  their  distributive  shares  in  the  whole  estate 
of  the  insolvent  corporation.9* 


ment  distribute  the  balance  of  the 
special  fund  remaining  in  his  hands 
among  the  different  shareholders  re- 
siding within  this  state  until  they 
were  paid  in  full;  (2)  in  case  the 
fund  in  the  hands  of  the  foreign 
assignee  should  prove  to  be  sufficient 
to  pay  all  the  creditors  in  full,  but  in- 
sufficient to  pay  the  shareholders 
throughout  the  country  in  full,  then 
the  domestic  receiver  should  distribute 
the  balance  remaining  in  his  hands 
to  the  domestic  shareholders  at  the 
time  of  his  appointment,  until  they 
were  paid  in'  full;  (3)  that  in  case 
anything  remained  in  his  hands  after 
paying  the  claims  of  the  creditors  and 
shareholders  in  this  state  in  full,  and 
all  expenses,  the  same  should  be  paid 
to  the  assignee  at  the  place  of  the 
domicile.  Assuming  that  the  special 
deposit  referred  to  was  a  fund  held 
in  trust  here  for  the  benefit  of  domes- 
tic creditors  and  shareholders,  as  we 
think  it  was,  there  is  no  legal  error 
in  this  principle  of  distribution.  It 
is  quite  true,  as  the  counsel  for  the 
defendant  suggests,  that  it  impounds 
a  large  sum,  a  part  of  the  assets  of 
the    corporation,    for    the    benefit    of 


creditors  here.  But  we  think  the  an- 
swer to  all  (that  is  that  there  is  no 
injustice  in  devoting  the  fund  to  the 
very  purpose  for  which  it  was  created 
and  sent  here.  The  corporation  could 
have  declined  to  enter  the  state  upon 
such  conditions,  but,  having  accepted 
them  by  making  the  deposit,  no  cred- 
itor or  shareholder  in  any  other  state 
can  complain  because  the  courts  of 
this  state  have,  with  the  eonsent  of 
the  corporation,  devoted  the  fund, in 
the  first  instance  to  the  payment  of 
home  creditors  and  shareholders.  The 
defendant  virtually  consented,  when 
it  made  the  deposit,  that  it  should  be 
distributed  in  this  manner  in  case  of 
insolvency.  The  judgment  appealed 
from  should  therefore  be  affirmed, 
with  costs  to  the  foreign  and  domes- 
tic receivers,  respectively,  to  be  paid 
out  of  the  general  fund." 

See  also  Maynard  v.  Granite  State 
Provident  Ass'n,  92  Fed.  435;  Brun- 
ner  v.  York  Bridge  Co.,  78  W.  Va. 
702,  90  S.  E.  233. 

93Brunner  v.  York  Bridge  Co.,  78 
W.  Va.  702,  90  S.  E.  233. 

94  People  v.  Granite  State  Provi- 
dent Ass'n,  161  N.  Y.  492,  55  N.  E. 
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Where  the  president  of  a  foreign  corporation  knew  that  the  cor- 
poration was  financially  embarrassed,  having  negotiated  with  the 
attorneys  for  certain  general  creditors  to  ward  off  legal  action  against 
the  corporation,  and,  while  these  negotiations  were  pending,  assigned 
an  unsecured  claim  held  by  him  against  the  corporation  to  be  col- 
lected for  his  account,  his  assignees  cannot,  by  attachment,  secure  a 
preferential  lien  upon  all  the  tangible  assets  of  the  corporation  in 
the  state  as  against  the  other  intervening  general  creditors  of  the  cor- 
poration.9* 


1053,  aff  'g  41  N.  Y.  App.  Div.  257,  58 
N.  Y.  Supp.  510,  followed  in  Brun- 
ner  v.  York  Bridge  Co.,  78  W.  Va. 
702,  90  8.  E.  233. 

In  People  v.  Granite  State  Provi- 
dent Ass'n,  161  N.  Y.  492,  55  N.  E. 
1053,  aff'g  41  N.  Y.  App.  Div.  257, 
58  N.  Y.  Supp.  510,  the  court  said: 
"The  general  assets  of  a  corporation 
are  to  be  administered  and  distributed 
at  the  home  of  the  corporation;  but, 
in  order  to  accomplish  that  result, 
ancillary  trustees  or  assignees  must 
frequently  be  appointed  in  other  jur- 
isdictions, subject  to  the  control  and 
direction  of  the  local  courts.  All 
creditors  of  a  corporation,  wherever 
residing,  are  entitled,  in  case  of  in- 
solvency, to  have  the  general  assets 
distributed  among  them  upon  princi- 
ples of  perfect  equality.  The  courts 
of  one  state  have  no  right  to  favor 
domestic  creditors  in  the  distribution, 
'  but  it  must  be  made  upon  the  princi- 
ple that  equality  is  equity.  Blake  v. 
McClung,  172  U.  S.  239,  43  L.  Ed. 
432.  In  the  case  at  bar  the  foreign 
assignee  is  a  party  to  the  action  upon 
his  own  application.  He  asks  for  the 
transmission  to  him  in  another  state 
of  the  fund  now  under  the  control 
and  in  the  custody  of  the  courts  of 
this  state  through  the  receiver.  We 
think  that  the  court  below,  in  direct- 
ing the  transmission  of  the  fund  to 
another  jurisdiction,  had  the  power  to 
impose  such  conditions  as  are  just  and 
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reasonable,  with  a  view  to  the  protec- 
tion of  domestic  creditors,  and  that 
was  the  only  purpose  for  which  the 
bond  or  undertaking  was  required. 
We  do  not  think  it  can  be  said,  as  a 
matter  of  law,  that  the  court  was 
bound  to  direct  the  transmission  of 
the  fund  to  the  administration  at  the 
domicile  without  exacting  any  condi- 
tions whatever.  It  doubtless  had  the 
power  to  do  so  if  it  was  thought  to 
be  wise  and  expedient.  But  it  was 
determined  that,  before  sending  the 
fund  out  of  the  jurisdiction  of  the 
court>  it  was  just  and  reasonable  to 
require  the  foreign  assignee  to  give 
security  to  the  effect  that  he  would 
distribute  the  fund  upon  principles  of 
perfect  equality.  In  other  words,  the 
court  had  power  to  guard  against  any 
discrimination  on  the  part  of  the  for- 
eign assignee  against  domestic  cred- 
itors by  reason  of  any  trust  fund 
whicn  was  held  in  this  state  for  their 
benefit.  People  v.  E.  Remington  ft 
Sons,  121  N.  Y.  328,  24  N.  E.  793.  We 
think,  therefore,  that  no  rule  of  law 
or  any  absolute  legal  right  of  the  for- 
eign assignee  was  violated  by  that 
provision  of  the  judgment  requiring 
him  to  give  the  security  referred 
to." 

WMcCormick  v.  Cornell  &  Ward- 
law,  —  Tex.  Civ.  App.  — ,  193  S.  W. 
1083.  See  ajso  A.  B.  Frank  v.  Ber- 
wind  (Tex.  Civ.  App.),  47  S.  W.  681. 
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§5757.  Statutes  impairing  obligation  of  contract*  or  affecting 
vested  rights.  The  Federal  Constitution  provides  that  no  state  shall 
pass  any  "law  impairing  the  obligation  of  contracts."98  The  con- 
stitutions of  all  the  states  contain  a  provision  in  the  sapie  words  or 
substantially  equivalent  to  the  federal  provision.97 

A  state  can  no  more  impair  the  obligation  of  a  contract  by  her 
organic  law  than  by  legislative  enactment ;  for  her  constitution  is  a  law 
within  the  meaning  of  this  provision  of  the  Federal  Constitution.98 
There  is,  however,  nothing  in  the  Federal  Constitution  which  pro- 
hibits Congress  from  enacting  legislation  impairing  the  obligation  of 
contracts.99 

Under  this  provision,  if  a  state  has  permitted  a  foreign  corporation 
to  make  contracts  or  acquire  property  within  its  limits,  a  statute  sub- 
sequently enacted  cannot  impair  the  corporation's  right  to  enforce 
such  contracts  or  deprive  it  of  its  right  to  the  property.  To  give 
the  statute  such  an  operation  would  render  it  unconstitutional.1    So. 


W  U.  8.  Const.  Art.  I,  §  10,  cl.  1. 

97  Consult  the  constitutions  of  the 
respective  states. 

MLos  Angeles  v.  Los  Angeles  City 
Water  Co.,  177  U.  S.  558,  44  L.  Ed. 
886;  Del  mas  v.  Merchants1  Mut.  Ins. 
Co.,  14  Wall.  (U.  S.)  661,  20  L..Ed. 
757. 

•9  Louisville  &  N.  R.  Co.  v.  Mottley, 
219  U.  S.  467,  55  L.  Ed.  297,  34  L.  B. 
A.  (N.  S.)  671,  rev'g  133  Ky.  652, 
118  S.  W..982;  Sarralles  v.  Esbri,  200 
U.  8.  103,  50  L.  Ed.  391;  Los  Angeles 
v.  Los  Angeles  City  Water  Co.,  177 
U.  8.  558,  44  L.  Ed.  886;  New  Or- 
leans Gas  Co.  v.  Louisiana  Light  Co., 
115  U.  8.  650,  29  L.  Ed.  516;  Keith  v. 
Clark,  97  U.  8.  454,  24  L.  Ed.  1071; 
Delmas  v.  Merchants1  Mut.  Ins.  Co., 
14  Wall.  (U.  8.)  661,  20  L.  Ed.  757; 
United  States  v.  United  Shoe  Machin- 
ery Co.,  234  Fed.  127;  Owensboro  v. 
Cumberland  Telephone  &  Telegraph 
Co.,  174  Fed.  739. 

1  United  States.  Bedford  v.  East- 
ern Building  &  Loan  Ass'n  of  Syra- 
cuse, 181  U.  S.  227,  45  L.  Ed.  834, 
modifying  88  Fed.  7;  St.  Louis  &  8. 
F.  R.  Co.  v.  Cross,  171  Fed.  480;  Chi- 
cago, B.  I.  &  P.  By.  Co.  v.  Swanger, 


157  Fed.  783;  Chicago,  B.  I.  &  P. 
By.  Co.  v.  Ludwig,  156  Fed.  152; 
Seaboard  Air  Line  By.  Co.  v.  Railroad 
Commission  of  Alabama,  155  Fed.  792. 

Arizona.  Industrial  Building  & 
Loan  Ass'n  v.  Meyers- Abel  Co.,  12 
Ariz.  48,  95  Pac.  115. 

Nebraska.  American  Building  & 
Loan  Ass'n  v.  Bainbolt,  48  Neb.  434, 
67  N.  W.  493. 

New  York.  Atlantic  Const.  Co.  v. 
Kreusler,  40  App.  Div.  268,  57  N.  Y. 
Supp.  983;  Providence  Steam  &  Gas 
Pipe  Co.  v.  Connell,  86  Hun  319,  33 
N.  Y.  Supp.  482,  67  N.  Y.  St.  Bep. 
196;  McNamara  v.  Keene,  49  Misc. 
452,  98  N.  Y.  Supp.  860;  Johnston  v. 
Mutual  Beserve  Life  Ins.  Co.,  43  Misc. 
251,  87  N.  Y.  Supp.  438,  aff'd  45 
Misc.  316,  90  N.  Y.  Supp.  539; 
O'Beilly,  Skelly  &  Fogarty  Co.  v. 
Greene,  17  Misc.  302,  40  N.  Y.  Supp. 
360,  aff  M  18  Misc.  423,  41  N.  Y.  Supp. 
1056,  75  N.  Y.  St.  Bep.  1416. 

Pennsylvania.  Com.  v.  Danville 
Bessemer  Co.,  207  Pa.  302,  56  Atl.  871. 

Tennessee.  Pioneer  Savings  &  Loan 
Co.  v.  Cannon,  96  Tenn.  599,  33  L.  R. 
A.  112,  54  Am.  St.  Bep.  858,  36  8.  W. 
386. 
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also  the  failure  of  a  foreign  corporation  to  comply  with  a  statute  pro- 
hibiting it  from  doing  business  in  the  state  until  it  has  complied  with 
certain  conditions  does  not  affect  its  rights  under  contracts  made  by 
it,  with  the  express  or  implied  consent  of  the  state,  prior  to  the  enact- 
ment of  the  statute,  as  to  construe  the  statute  as  applying  to  existing 
contracts  would  render  it  unconstitutional  on  this  ground.8  But  the 
granting  of  a  mere  license  to  a  foreign  corporation  by  a  state  does 
not  create  a  contract  between  the  state  and  the  corporation  so  as  to 
prevent  subsequent  legislation  revoking  the  license  or  imposing  new 
conditions.8  Thus  it  was  held  that  compliance  by  a  corporation  with 
a  statute  requiring  foreign  corporations,  as  a  prerequisite  to  doing 


Texas.  Middlebrook  v.  David  Brad- 
ley Mfg.  Co.,  86  Tex.  706,  26  8.  W. 
935;  Texas  Land  k  Mortgage  Co.  v. 
Worsham,  76  Tex.  556,  13  8.  W.  384; 
Whitley  v.  General  Elec.  Co.,  18  Tex. 
Civ.  App.  674,  45  8.  W.  959. 

» United  States. '  New  York,  L.  E. 
k  W.  R.  Co.  v.  Pennsylvania,  153  U.  8. 
628,  38  L.  Ed.  846;  St.  Louis  k  8.  F. 
R.  Co.  v.  Cross,  171  Fed.  480. 

Arizona.  Industrial  Bldg.  k  Loan 
Ass'n  v.  Meyers-Abel  Co.,  12  Ariz. 
48,  95  Pac.  115. 

Arkansas.  Sidway  v.  Harris,  66 
Ark.  387,  50  8.  W.  1002;  St.  Louis, 
A.  k  T.  Ry.  Co.  v.  Fire  Ass'n,  55 
Ark.  163,  18  8.  W.  43. 

California.  Black  v.  Vermont  Mar- 
ble Co.,  1  Cal.  App.  718,  82  Pac.  1060. 

Colorado.  Stone  v.  Victor  Elec. 
Co.,  36  Colo.  370,  85  Pac.  327. 

Delaware.  Standard  Sew.  Mach. 
Co.  v.  Frame,  2  Pennew.  430,  48  Atl. 
188. 

Illinois.  Richardson  v.  United 
States  Mortgage  k  Trust  Co.,  89  111. 
App.  670,  aff'd  194  HI.  259,  62  N.  E. 
606. 

Indiana.  National  Home  Building 
k  Loan  Ass'n  v.  Black,  153  Ind.  701, 
55  N.  E.  743;  Security  Savings  & 
Loan  Ass'n  v.  Elbert,  153  Ind.  198, 
54  N.  E.  753. 

Kentucky.  Com.  v.  Mobile  k  O. 
R.  Co.,  23  Ky.  L.  Rep.  784,  54  L.  R.  A. 
916,  64  8.  W.  451. 


Minnesota.  Keystone  Mfg.  Co.  v. 
Howe,  89  Minn.  256,  94  N.  W.  723. 

Nebraska.  American  Building  k 
Loan  Ass'n  v.  Rainbolt,  48  Neb.  434, 
67  N.  W.  493. 

New  Jersey.  M.  B.  Faxon  Co.  v. 
Lovett  Co.,  60  N.  J.  L.  128,  36  Atl.  692. 

*  United   States.     Hammond   Pack- 
ing Co.  v.  Arkansas,  212  U.  8.  322,  53 
L.  Ed.  530,  15  Ann.  Cas.  645,  aff'g  81 
Ark.  519,  126  Am.  St.  Rep.  1047,  100 
8.  W.  407,  1199;   American  Smelting 
k  Refining  Co.  v.  Colorado,  204  U.  8. 
103,  51  L.  Ed.  393,  9  Ann.  Cas.  978, 
rev'g  34  Colo.  240,  82  Pac.  531;  Se- 
curity Mut.  Life  Ins.  Co.  v.  Prewitt, 
202  U.  8.  246,  50  L.  Ed.  1013,  6  Ann. 
Cas.  317;  American  Book  Co.  v.  Kan- 
sas, 193  IT.  8.  49,  48  L.  Ed.  613;  Dia- 
mond Glue  Co.  v.  United  States  Glue 
Co.,   187  IT.   8.   611,   47  L.   Ed.    328; 
Waters-Pierce  Oil   Co.  v.  Texas,  177 
U.  S.  28,  44  L.  Ed.  657,  aff'g  19  Tex. 
Civ.  App.  1,  44  S.  W.  936;  Connecticut 
Mut.  Life  Ins.  Co.  v.  Spratley,  172  IT 
8.  602,  43  L.  Ed.  569;  Orient  Ins.  Co 
v.  Daggs,  172  U.  8.  557,  566,  43  L.  Ed 
552;  Hooper  v.  California,  155  XT.  8 
647,  39  L.  Ed.  297;     Doyle  v.  Conti 
nental  Ins.  Co.,  94  IT.  8.  535,  24  L 
Ed.  148;  Home  Ins.  Co.  v.  City  Coun 
cil  of  Augusta,  93  U.  8.  116,  23  L.  Ed 
825;     Hagerla    v.    Mississippi    River 
Power  Co.,  202  Fed.  776;  St.  Louis  k 
8.  F.  R.  Co.  v.  Cross,  171  Fed.  480; 
Ivy  v.  Western  U.  Tel.  Co.,  165  Fed. 
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business  in  the  state,  to  file  an  irrevocable  power  of  attorney  sauthor- 


371,  rev'd  on  other  grounds  177  Fed 
63;  Chicago,  B.  I.  &  P.  By.  Co.  v 
Swanger,  157  Fed.  783,  aff  'd  218  U.  S 
135,  54  L.  Ed.  970;  Seaboard  Air  Line 
B.  Co.  v.  Bailroad  Commission  of  Ala 
bama,  155  Fed.  792;  Niagara  Fire  Ins 
Co.  v.  Cornell,  110  Fed.  816;  Manches 
ter  Fire  Ins.  Co.  v.  Herriott,  91  Fed 
711. 

Alabama.  Southern  B.  Co.  v 
Greene,  160  Ala.  396,  49  So.  404;  Ar 
mour  Packing  Co.  of  Louisiana  v 
Vinegar  Bend  Lumber  Co.,  149  Ala 
205,  13  Ann.  Cas.  951,  42  So.  866. 

Arkansas.  Ozan  Lumber  Co.  v.  Bid 
die,  87  Ark.  587,  113  S.  W.  796;  West 
era  U.  Tel.  Co.  v.  State,  82  Ark.  309 
12  Ann.  Cas.  82,  101  S.  W.  748;  Wood 
son  y.  State,  69  Ark.  521,  65  S.  W 
465. 

Colorado.  See  American  Smelting 
&  Befining  Co.  v.  People,  34  Colo.  240, 
82  Pac.  531,  rev'd  204  U.  S.  103,  51 
L.  Ed.  393. 

Idaho.  Tarr  v.  Western  Loan  & 
Sayings  Co.,  15  Idaho  741,  21  L.  B.  A. 
(N.  S.)  707,  90  Pac.  1049. 

Illinois.  White  Sew.  Mach.  Co.  v. 
Harris,  161  111.  App.  122,  rev'd  on 
other  grounds  252  111.  361,  Ann.  Cas. 
1912  D  536,  96  N.  E.  857. 

Indiana.  Brown-Ketcham  Iron 
Works  y.  George  B.  Swift  Co.,  53  Ind. 
App.  630,  100  N.  E.  584,  860. 

Kansas,  State  v.  American  Book 
Co.,  65  Kan.  847,  69  Pac.  563. 

Louisiana.  Citizens  Ins.  Co.  v.  He- 
bert,  139  La.  708,  71  So.  955. 

Maryland.  Hannis  Distilling  Co.  v. 
City  of  Baltimore,  114  Md.  678,  80 
Atl.  319. 

Massachusetts.  Attorney  General 
y.  Bay  State  Min.  Co.,  99  Mass.  148, 
96  Am.  Dec.  717. 

Michigan.  Moline  Plow  Co.  v.  Wil- 
kinson, 105  Mich.  57,  62  N.  W.  1119; 
American  Ins.  Co.  v.  Stoy,  41  Mich. 
385,  1  N.  W.  877. 


Mississippi  State  v.  Louisville  & 
N.  B.  Co.,  97  Miss.  35,  Ann.  Cas.  1912 
C  1150,  51  So.  918,  53  So.  4^4.  See 
State  v.  Louisville  &  N.  B.  Co.,  104 
Miss.  413,  61  So.  425. 

Missouri  State  v.  Vandivor,  222 
Mo.  267,  121  S.  W.  63;  8-fcate  v. 
Standard  Oil  Co.,  218  Mo.  1,  116  8. 
W.  902;  Daggs  v.  Orient  Ins.  Co.,  136 
Mo.  382,  35  L.  B.  A.  227,  58  .Am.  St. 
Bep.  638,  38  S.  W.  85,  aff'd  Orient 
Ins.  Co.  v.  Daggs,  172  U.  S.  <557,  43 
L.  Ed.  552;  McCutcheon  v.  Risers,  68 
Mo.  122. 

Nebraska.  State  v.  America  m  Sure- 
ty Co.,  91  Neb.  22,  Ann.  Cas.  1913  B 
973,  135  N.  W.  365,  rev'g  90  Nc?b.  154, 
133  N.  W.  235;  State  v;  Standard  Oil 
Co.,  61  Neb.  28,  87  Am.  St.  Bep.  449, 
84  N.  W.  413. 

Ohio.  Aetna  Standard  Iron  &  Steel 
Co.  v.  Taylor,  4  Ohio  S.  &  C.  I>.  Dec. 
180,  3  Ohio  N.  P.  152,  aff'd  5  Ohio 
Civ.  Dec.  242,  13  Ohio  Cir.  Ct.  502. 

Pennsylvania,  Delaware  Biver 
Quarry  &  Construction  Co.  v.  Bethle- 
hem k  N.  Pass.  B.  Co.,  204  H?a.  22, 
53  Atl.  533;  Com.  v.  New  Tork,  L. 
E.  &  W.  B.  Co.,  145  Pa.  St.  38,  22  Atl. 
212;  Com.  v.  New  York,  L.  E.  fc  W.  B. 
Co.,  129  Pa.  St.  463,  15  Am.  »*.  Bep. 
724,  18  Atl.  412. 

South    Carolina.      British-American 

Mortg.  Co.  v.  Jones,  77  S.  C.  443,  58 
S.  E.  417,  rev'g  76  S.  C.  218,  56  S.  E. 
983;  Sandel  v.  Atlantic  Life  I*»s-  Co' 
53  S.  C.  241,  31  S.  E.  230. 

Tennessee.  State  v.  Standard  0l1 
Co.  of  Kentucky,  120  Tenn.  B*>  n0 
S.  W.  565;  State  v.  Schlitz  Brewing 
Co.,  104  Tenn.  715,  78  Am.  Se-  BeP* 
941,  59  S.  W.  1033;  Connecticut  Mut 
Life  Ins.  Co.  v.  Spratley,  99  Tenn- 
322,  44  L.  B.  A.  442,  42  S.  VOT-  145' 
aff'd  172  U.  S.  602,  43  L.  Ed.     fi69> 

Texas.  Waters-Pierce  Oil  *^0,  v* 
State,  19  Tex.  Civ.  App.  1,  44  s-  W* 
936,  aff'd  177  U.  S.  28,  44  L.  E*^'  ^ 
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izing  the  secretary  of  state  to  aeeept  service  of  process  for  it,  did  not 
create  a  contract  between  the  corporation  and  the  state,  so  as  to  render 
void,  as  impairing  the  obligation  of  contracts,  a  subsequent  statute 
making  the  corporation  amenable  to  process  by  service  on  other 
agents  than  the  one  so  appointed.4 


West  Virginia.  Blue  Jacket  Consol. 
Copper  Go.  v.  Schorr,  50  W.  Va.  533, 
40  S.  £.  514. 

Wisconsin.  Travelers'  Ins.  Co.  v. 
Tricke,  99  Wis.  367,  41  L.  E.  A.  557, 
74  N.  W.  372,  78  N.  W.  407. 

"  Foreign  corporations  do  business 
in  a  state  not  by  right,  but  by  com- 
ity. *  *  •  The  state  grants  them 
a  privilege  which  it  may  revoke  at 
pleasure.  When  they  exercise  their 
franchises  in  contravention  of  its 
laws,  the  privilege  may  be  revoked, 
and,  that  fact  being  ascertained, 
judgment  may  be  rendered  excluding 
them  from  the  state.  The  revocation 
of  the  permission  given  a  foreign  cor- 
poration to  do  business  here  is  not 
the  infliction  of  a  penalty;  it  is  not 
the  deprivation  of  a  right.  The  privi- 
lege is  like  any  other  license,  and  the 
withdrawal  or  cancellation  of  it  in 
consequence  of  the  commission  of  a 
crime  is  not  punishment  in  a  legal 
sense."  State  v.  Standard  Oil  Co.,  61 
Neb.  28,  87  Am.  St.  Rep.  449,  84  N. 
W.  413. 

In  Armour  Packing  Co.  of  Louisiana 
v.  Vinegar  Bend  Lumber  Co.,  149 
Ala.  205,  13  Ann.  Cas.  951,  42  So. 
866,  the  court  said:  "The  right  of 
foreign  corporations  to  do  business  in 
this  state  rests  upon  comity,  and  not 
upon  any  contractual  obligations.  It 
was,  therefore,  entirely  competent  for 
the  constitutional  convention,  in  or- 
daining the  present  Constitution,  to 
impose  upon  foreign  corporations  do- 
ing 6usiness  in  this  state  at  the  date 
of  its  adoption  the  additional  require- 
ment of  'filing  with  the  secretary  of 
state  a  certified  copy  of  its  articles  of 
incorporation.1      Section    232,    Const. 


1901.  This  proposition,  however,  does 
not  seem  to  be  controverted.  But  the 
contention  is  that  this  requirement 
does  not  apply  to  corporations  which 
had  complied  in  all  respects  with  the 
requirements  of  the  prior  Constitu- 
tion and  statutes  and  were  doing  busi- 
ness in  the  state  when  the  present  one 
was  adopted;  that  the  words  'no  for- 
eign corporation  shall  do  any  business 
in  this  state,1  etc.,  have  reference 
only  to  foreign  corporations  which  be- 
gan to  do  business  after  the  adoption 
of  the  Constitution.  The  insistence 
is  clearly  without  merit;  and  this 
holding  does  not  give,  as  seems  to  be 
contended,  a  retroactive  effect  to  the 
clause.  A  foreign  corporation  having 
a  place  of  business  in  this  state  and' 
engaged  in  doing  business  at  the  date 
of  the  adoption  of  the  Constitution, 
which  continues  to  do  business  after- 
wards, is  doing  business  as  much  so  as 
if  the  same  corporation  had  not  en- 
tered the  state  until  after  the  Con- 
stitution was  adopted  and  then  began 
to  do  business.  The  clause  of  the 
Constitution  under  consideration  is 
prohibitory,  and  needs  no  legislation 
to  carry  the  mere  prohibition  into  ef- 
fect to  give  it  force.  It  is  therefore 
unlawful  for  a  foreign  corporation  to 
transact  any  business  here  without  a 
compliance  with  its  conditions,  and 
all  contracts  into  which  it  may  enter, 
while  executory,  requiring  the  aid  of 
the  courts  to  enforce  them,  are  void. ' ' 
4  Connecticut  Mut.  Life  Ins.  Co.  v. 
Spratley,  172  U.  S.  602,  43  L.  Ed.  569. 
Peckham,  J.,  said :  ' '  Having  the  right 
to  impose  such  terms  as  it  may  see 
fit  upon  a  corporation  of  this  kind  as 
a  condition  upon  which  it  will  permit 
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A  forfeiture  by  the  state  of  a  license  granted  to  a  foreign  corpora- 
tion to  do  business  in  the  state  for  violation  by  it  of  the  provisions  of 
the  statute  under  which  the  license  was  given,  and  which  provides  for 
the  forfeiture,  does  not  violate  any  contract  obligation ;  for  if  there  is 
any  contract  obligation,  the  provision  for  forfeiture  is  part  of  it.6 

Foreign  corporations  which,  as  a  matter  of  comity,  have  been 
permitted  to  enter  a  state  or  a  territory  which  afterwards  becomes 
a  state  without  restriction,  have  no  vested  right  to  remain  there  un- 
licensed, and  must  secure  an  express  exemption,  or  exemption  by 
implication  equally  clear  with  express  words,  or  they  will  be  subject 
to  all  subsequent  regulations  which  the  state  may  see  fit  to  adopt 
in  the  exercise  of  its  police  power.6 


the  corporation  to  do  business  within 
its  borders,  the  State  is  not  thereafter 
and  perpetually  confined  to -those  con- 
ditions which  it  made  at  the  time  that 
a  foreign  corporation  may  have 
availed  itself  of  the  right  given  by  the 
state,  but  it  may  alter  them  at  its 
pleasure.  In  all  such  cases  there  can 
be  no  contract  springing  from  a  com- 
pliance with  the  terms  of  the  act  and 
no  irrepealable  law,  because  they  are 
what  is  termed  'governmental  sub- 
jects,' and  hence  within  the  category 
which  permits  the  legislature  of  a 
state  to  legislate  upon  those  subjects 
from  time  to  time  as  the  public  inter- 
ests may  require.  *  *  *  When  the 
legislature  of  Tennessee,  therefore, 
permitted  the  company  to  do  business 
within  its  state  on  appointing  an 
agent  therein  upon  whom  process 
might  be  served,  and  when  in  pur- 
suance of  such  provisions  the  com- 
pany entered  the  state  and  appointed 
the  agent,  no  contract  was  thereby 
created  which  would  prevent  the  state 
from  thereafter  passing  another  stat- 
ute in  regard  to  service  of  process, 
and  making  such  statute  applicable  to 
a  company  already  doing  business  in 
the  state.' ' 

See  to  the  same  effect  Hammond 
Packing  Co.  v.  Arkansas,  212  U.  8. 
322,  53  L.  Ed.  530,  15  Ann.  Gas.  645, 
aff'g  81  Ark.   519,  126  Am.  St.  Rep. 


1047,  100  fi.  W.  407,  1199;  Security 
Mut.  Life  Ins.  Co.  v.  Prewitt,  202  U. 
S.  246,  6  Ann.  Cas.  317,  50  L.  Ed.  1013. 

*  Waters-Pierce  Oil  Co.  v.  Texas,  177 
TJ.  S.  28,  44  L.  Ed.  657,  aff  'g  Waters- 
Pierce  Oil  Co.  v.  State,  19  Tex.  Civ. 
App.  1,  44  8.  W.  936. 

« State  v.  Western  TJ.  Tel.  Co.,  75 
Kan.  609,  90  Pac.  299,  holding  that 
although  a  foreign  telegraph  company 
came  into  the  region  included  within 
the  boundaries  of  a  state  when  it  was 
a  territory,  had  remained  there  ever 
sincey  had  enjoyed  the  protection  of 
general  laws  and  the  advantages  of 
certain  acts  passed  for  the  special 
benefit  of  telegraph  companies  and 
had  expended  large  sums  of  money 
in  equipping  itself  to  supply  the  need 
of  the  people  of  the  state  for  means 
of  telegraphic  communication,  yet  it 
was  subject  to  provisions  of  a  sub- 
sequently enacted  state  law  requiring 
foreign  corporations  to  comply  with 
certain  conditions,  including  the  pay- 
ment of  charter  fees  computed  upon 
the  amount  of  their  authorized  capi- 
tal stock,  for  the  privilege  of  exer- 
cising their  franchises  within  the 
state.  Burch,  J.,  following  Connecti- 
cut Mut.  Life  Ins.  Co.  v.  Spratley,  172 
U.  S.  602,  43  L.  Ed.  569,  said:  "The 
defendant  came  into  the  state  as  a 
foreign  corporation,  and  has  remained 
there    as   a   foreign    corporation.     It 
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A  statute  providing  that  an  action  against  a  foreign  corporation 
may  be  brought  by  any  resident  of  the  state  for  any  cause  of  action, 
and  by  any  nonresident  of  the  state  when  the  cause  of  action  shall 
have  arisen,  or  the  subject  of  the  action  shall  be  situated  within  the 
state,  is  not  unconstitutional  as  impairing  the  obligation  of  contracts, 
for  a  corporation  is  a  mere  creature  of  the  local  law  of  the  jurisdiction 
where  it  derives  its  existence,  and  has  no  absolute  right  of  recognition, 
in  any  form,  in  any  other  jurisdiction,  and  a  state  may  make  such 
regulations  in  regard  to  foreign  corporations  as  it  deems  best,  and 
may  either  exclude  them  altogether,  or  may  place  such  restrictions 
upon  them  as  may  be  deemed  best  for  the  public  welfare  by  the 
legislative  department  of  the  state.7 

If  a  state  has  permitted  a  foreign  corporation  to  acquire  property 
or  rights  in  property  within  its  limits,  it  cannot  deprive  it  of  its  right 
to  such  property  or  rights  in  property  by  a  statute  subsequently  en- 
acted, and  a  statute  so  operating  is  unconstitutional.8 


came  subject  to  the  right  to  make 
all  necessary  modifications  of  the  laws 
then  in  existence  and  subject  to  the 
adoption  of  future  constitutional  pro- 
visions and  future  general  legislation. 
The  fact  that  it  entered  without  the 
payment  of  license  fees  gave  it  no 
vested  right  to  remain  unlicensed. 
Such  a  derogation  from  the  power  of 
the  legislature  must  be  found  in  ex- 
press words  somewhere  in  constitution 
or  legislative  act,  or  must  follow  by 
implication  equally  decisive  with  ex- 
press words,  or  it  cannot  be  suffered. ' ' 

The  tacit  permission  or  the  grant- 
ing of  a  mere  license  to  a  foreign  cor- 
poration by  a  state  to  do  business 
within  its  limits  does  not  confer  upon 
the  corporation  any  vested  right  to 
continue  to  do  business  in  the  state, 
so  as  to  prevent  subsequent  legislation 
revoking  such  permission  or  license  or 
imposing  new  conditions.  Connecticut 
Mut.  Life  Ins.  Co.  v.  Spratley,  172 
U.  S.  602,  43  L.  Ed.  569;  State  v. 
Standard  Oil  Co.,  61  Neb.  28,  87  Am. 
St.  Rep.  449,  84  N.  W.  413;  Sandel  v. 
Atlanta  Life  Ins.  Co.,  53  S.  C.  241,  31 
8.   E.   230. 

"It  certainly  cannot  be  contended 


in  the  light  of  the  authorities  that 
where  a  foreign  corporation  is  doing 
business  in  a  state  merely  through 
comity  or  acquiescence  or  even  under 
a  license  given  without  valuable  con- 
sideration, there  is  a  contract  binding 
the  state  not  to  exercise  its  power  to 
exclude.  It  is  true  that  if  the  entry 
into  the  state  was  under  a  statute  pre- 
scribing certain  terms  and  conditions 
which  were  met  and  in  return  for 
which  the  corporation  was  given  the 
right  for  a  certain  time  to  do  busi- 
ness in  the  state  a  contract  would 
arise  that  might  not  be  violated  by 
the  state."  State  v.  Louisville  &  NV 
R.  Co.,  97  Miss.  35,  Ann.  Cas.  1912  C 
1150,  53  So.  454,  51  So.  918,  citing 
American  Smelting  &  Refining  Co.  v. 
Colorado,  204  U.  S.  103,  115,  51  L.  Ed. 
393,  9  Ann.  Cas.  978. 

7  Central  Railroad  &  Banking  Co.  v. 
Georgia  Const.  &  Inv.  Co.,  32  S.  C. 
319,  11  S.  E.  192. 

*  Bedford  v.  Eastern  Building  & 
Loan  Ass'n  of  Syracuse,  181  IT.  S. 
227,  45  L.  Ed.  834;  American  Build- 
ing &  Loan  Ass'n  v.  Rainbolt,  48  Neb. 
434,  67  N.  W.  493. 
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While  it  is  true  that  a  state  possesses  the  right  to  impose 
foreign  corporations  obligations  different  from  those  imposed, 
corporations  created  under  its  own  laws,  a  contract  that  a  £ 
corporation  shall  not  be  subject  to  greater  liabilities  than 
posed  on  domestic  corporations  during  the  period  for  whieh  a  f 
corporation  is  admitted  to  do  business  in  the  state  will  be  dee 
exist  between  the  state  and  a  foreign  corporation  which  has  co 
with  the  terms  of  a  statute  providing  that  foreign  corporation 
pay  a  specified  tax  on  their  capital  stock  for  the  privilege  of 
business  in  the  state  and  shall  be  subject  to  the  liabilities  of  a 
limitations  placed  on  domestic  corporations.  Therefore,  a  i 
enacted  thereafter  subjecting  foreign  corporations  to  annual 
fees  higher  than  those  imposed  upon  domestic  corporations 
enforceable  as  against  a  corporation  which  has  complied  *wi 
original  enactment  and  has  received  a  certificate  of  right  to  d 
ness  in  the  state.9 


"upon 


e<l  to 

plied 

shall 


<i   the 


not 
t*e 


•  American  Smelting  &  Refining  Go. 
v.  Colorado,  204  U.  8.  103,  51  L.  Ed. 
393,  9  Ann.  Gas.  978,  rev'g  34  Golo. 
240,  82  Pac.  531.  See  also  Southern 
R.  Go.  v.  Greene,  160  Ala.  396,  49  So. 
404,  distinguishing  American  Smelting 
Ss  Refining  Go.  v.  Colorado,  204  U.  S. 
103,  51  L.  Ed.  393,  9  Ann.  Cas.  978; 
British -American  Mortg.  Co.  v.  Jones, 
77  S.  C.  443,  58  S.  E.  417,  rev'g  76 
S.  C.  218,  56  S.  E.  983. 

See  for  contracts  as  to  taxation, 
Powers  v.  Detroit,  G.  H.  &  M.  R.  Co., 
201  U.  S.  543,  50  L.  Ed.  860;  New 
York,  L.  E.  &  W.  R.  Co.  v.  Pennsyl- 
vania, 153  U.  8.  628,  38  L.  Ed.  846; 
Miller  v.  New  York,  15  Wall.  (U.  S.) 
478,  21  L.  Ed.  98. 

In  New  York,  L.  E.  &  W.  R.  Co. 
v.  Pennsylvania,  153  U.  S.  628,  38  L. 
Ed.  846,  a  railroad  company,  organ- 
ized under  the  laws  of  New  York,  was 
permitted  by  an  act  of  the  Pennsyl- 
vania legislature  to  build  a  portion 
of  its  railway  through  two  counties 
of  the  latter  state.  The  permission 
was  granted  upon  certain  stated  con- 
ditions in  regard  to  taxation  and  rate 
of  freight  on  certain  kinds  of  coal, 
etc.    Subsequently  the  state  of  Penn- 


sylvania enaeted  a  law  under 
tion  of  which  it  sought  to  le 
collect  a  tax  upon  the  corpora 
an  entirely  different  basis  fro 
prescribed    in   the    act   grantLxa 
franchise  or  right  to  build  ifc* 
in  .  the  state.     The  company  r~* 
the    attempt.      The    Supreme 
of    the   United   States   held  t^ 
complained  of  to  be  repugnant 
Federal  Constitution,  and  speal^ 
the     effect    of     the     statutes, 
"Those  acts  prescribe  the  te 
conditions  upon  which  Penns^ 
assented  to  the  company's  com.* 
ing  and   operating  its   road  t 
limited     portions     of     its     ter~3 
*     *    *    Consistently      with 
terms    and    conditions    Pennsjr^ 
cannot  withdraw  the  assent  wE* 
gave  upon  a  valuable  considerat  * 
the  construction  and  operation     * 
fendant's  road  within  its  limit»~ 
can  the  right  of  the  company  to* 
the    privileges   so    obtained   b^ 
dened  with  conditions  not  presv*5 
in  the  Acts  of  1841  and  1846,  &' 
sueh  as  the  state  in  the  exere 
its  police  powers  for  purposes  o> 
ation  and  for  other  public  object 


ur- 

«pt 
of 


\ 
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A  subscription  to  the  stock  of  a  building  and  loan  association, 
the  issuance  of  a  certificate  of  stock  to  the  subscriber  and  an  applica- 
tion by  him  for  a  loan  from  the  association  in  pursuance  of  it,  made 
before  the  passage  of  a  statute  imposing  restrictions  upon  the  right  of 
such  association  to  do  business  in  the  state,  constitute  a  contract 
which  is  inviolable  by  the  state  legislature.10 

A  legislative  enactment,  which  is  to  go  into  force  at  a  later  date, 
requiring  foreign  corporations  to  file  with  the  secretary  of  state  a 


legally  impose  with  respect  to  busi- 
ness carried  on  and  property  situate 
within  ite  limits." 

Where  a  foreign  railroad  corpora- 
tion was  empowered  by  a  legislative 
act  of  a  state  to  extend  its  road  into 
such  state  and  given  all  the  privi- 
leges, rights  and  immunities,  but  sub- 
jected to  all  such  restrictions  as  were 
granted,  made  and  prescribed  for  its 
benefit,  government  and  direction  by 
the  state  by  which  it  was  created, 
and  it  accepted  the  provisions  of  such 
legislation  and  constructed  and  oper- 
ated its  road  in  the  state  in  pursuance 
thereof,  it  was  held  that  the  legisla- 
ture of  the  state  had  no  power  to  re- 
quire it,  as  a  condition  of  operating 
its  road  in  the  state,  to  become  a  cor- 
poration, citizen  and  resident  of  the 
state,  and  that  such  legislation,  if 
applicable  to  it,  would  substantially 
impair  the  obligation  of  the  state's 
contract  with  it,  and  be  repugnant 
to  the  Federal  Constitution.  Com.  v. 
Mobile  &  O.  B.  Co.,  23  Ky.  L.  Rep. 
784,  54  L.  B.  A.  916,  64  S.  W.  451 
(following  New  York,  L.  E.  &  W.  B. 
Co.  v.  Pennsylvania,  153  U.  8.  628, 
38  L.  Ed.  846).  O'Bear,  J.,  said: 
"The  imposition  of  further  conditions 
to  be  performed  by  the  grantee,  other 
than  the  police  regulations,  before  it 
can  lawfully  use  or  enjoy  the  privi- 
leges theretofore  granted  to  it,  is 
essentially  a  change  of  the  contract. 
•  •  *  If  section  841  is  applied  to 
appellee,  it  will  be  required,  in  order 
to  continue  the  use  and  enjoyment  of 
the  privileges  granted  to  it  in  1848, 


to  do  something  in  addition  to  that 
required  by  the  terms  of  its  grant. 
It  will  be  compelled  to  take  up  the 
burdens  of  a  citizenship,  which  it  has 
not  hitherto  had  to  bear,  and  deprive 
itself  of  the  privileges  deemed  by 
many,  or  all  similarly  situated,  to  be 
of   considerable   pecuniary   value." 

The  fact  that  a  statute,  as  amended, 
imposed  additional  requirements  on 
foreign  corporations  that  were  al- 
ready doing  business  in  the  state 
under  the  provisions  of  the  statute 
prior  to  the  amendment  is  not  viola- 
tive of  any  contract  right  for  that 
reason,  where  there  is  no  discrimina- 
tion against  foreign  corporations  that 
had  previously  complied  with  the 
statute  and  placed  themselves  on  an 
equal  footing  with  like  domestic  cor- 
porations. Tarr  v.  Western  Loan  & 
Savings  Co.,  15  Idaho  741,  21  L.  It. 
A.  (N.  S.)  707,  99  Pac.  1049,  distin- 
guishing American  Smelting  &  Refin- 
ing Co.  v.  Lindsley,  204  U.  S.  103,  51 
L.  Ed.  393. 

10  Bedford  v.  Eastern  Building  & 
Loan  Ass'n  of  Syracuse,  181  U.  S. 
227,  45  L.  Ed.  834,  disapproving  New 
York  Nat.  Building  &  Loan  Ass'n  v. 
Cannon,  99  Tenn.  344,  41  S.  W.  1054. 
Mr.  Justice  McKenna  said:  "We 
recognize  the  power  of  the  state  to 
impose  conditions  upon  foreign  cor- 
porations doing  business  in  the  state. 
We  have  affirmed  the  existence  of 
that  power  many  times;  but  mani- 
festly it  cannot  be  exercised  to  dis- 
charge the  citizens  of  the  state  from 
their   contract   obligations." 
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copy  of  their  charters  and  to  pay  certain  fees  as  a  condition  to  the 
right  to  do  business  in  the  state,  does  not  operate  to  impair  a  contract 
entered  into  by  a  foreign  corporation,  subsequently  to  the  making  of 
the  enactment,  to  do  certain  business  in  the  state  after  the   date  at 
which  the  enactment  went  into  force.11    A  statute  which  prohibits  a 
foreign  corporation  from  transacting  business  in  the  state  after  the 
statute  goes  into  effect,  until  it  shall  have  filed  a  copy  of  its  charter 
with  the  secretary  of  state  and  provides  that  every  contract  made  by 
such  corporation  affecting  the  personal  liability  thereof  or  relating  to 
property  within  the  state  before  compliance  with  the  statute  shall  be 
wholly  void  on  its  behalf,  is  not  retroactive  with  regard  to  that  busi- 
ness, even  though  the  business  be  done  in  pursuance  of  an  earlier  con- 
tract, and  hence  the  continuance  of  the  doing  of  business  after  the 
statute  goes  into  effect  may  be  legally  prohibited.18 


11  Diamond  Glue  Go.  v.  United 
States  Glue  Co.,  187  U.  a  611,  47  L. 
Ed.  328,  aff'g  103  Fed.  838. 

IS  Diamond  Glue  Go.  v.  United 
States  Glue  Co.,  187  U.  S.  611,  47  L. 
Ed.  328,  aff'g  103  Fed.  838.  Mr.  Jus- 
tice Holmes,  speaking  for  the  court, 
said:  "The  suggestion  needing  dis- 
cussion is  whether  the  statute  impairs 
the  obligation  of  the  contract.  We 
are  of  opinion  that  it  is  not  open  to 
that  objection.  We  leave  on  one  side 
tjie  question  how  the  obligation  of  a 
contract  can  be  impaired  by  a  law 
enacted  before  the  contract  was  made. 
Pinney  v.  Nelson,  183  U.  S.  144,  147, 
46  L.  Ed.  125,  127.  Again  we  need 
not  consider  in  its  full  breadth 
whether  or  how  far,  notwithstanding 
Security  Sav.  &  L.  Assoc,  v.  Elbert, 
153  Ind.  198,  54  N.  E.  753,  a  corpora- 
tion, by  making  a  contract  reaching 
years  into  the  future,  can  exonerate 
itself  from  all  police  or  license  laws, 
on  the  ground  that  by  indirection  they 
make  performance  of  the  contract 
more  difficult  to  an  infinitesimal  de- 
gree. Compare  Curtis  v.  Whitney;  13 
Wall.  68,  71,  20  L.  Ed.  513,  514;  Bed- 
ford v.  Eastern  Bldg.  &  L.  Ass'n,  181 
U.  S.  227,  241,  45  L.  Ed.  834,  844.  We 
shall  advert  to  parallel  considerations 


in  connection  with  the  alleged  inter- 
ference with  commerce  between  the 
states.  The  prohibition  in  this  case 
is  not  absolute,  but  is  only  condi- 
tional on  the  failure  to  deposit  a  copy 
of  the  plaintiff's  charter  and  to  pay 
a  small  fee.  It  is  merely  incident  to 
a  regulation  which,  but  for  the  con- 
tract, unquestionably  would  be  proper 
and  which  is  familiar  in  the  laws  of 
the  state.  It  can  be  avoided  by  com- 
pliance with  the  regulation.  We  are 
not  prepared  to  say  that  the  regula- 
tion would  be  unreasonable  or  invalid 
as  to  such  a  contract  as  this,  even  if 
enacted  after  the  contract  was  made. 
But  we  rest  our  decision  upon  the 
narrower  ground  of  the  foregoing  con- 
siderations taken  in  connection  with 
what  we  are  about  to  say.  The"  sus- 
pension clause  of  section  4978  was  of 
immediate  operation,  and  therefore 
was  notice  to  the  plaintiff  and  de- 
fendant of  itself  and  of  what  was 
suspended  and  for  how  long.  If  with 
that  notice  they  contracted  for  the 
•transaction  of  business  within  the  ju- 
risdiction of  the  statute  and  after  the 
statute  should  have  gone  into  effect, 
they  did  so  with  notice  that,  if  noth- 
ing *  changed,  the  contemplated  busi- 
ness  would    to    unlawful    by   force 
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Wh6re  a  foreign  corporation,  by  virtue  of  its  compliance  with  the 
statutory  enactments  of  a  state  imposing  conditions  upon  the  right  of 
foreign  corporations  to  do  business  therein,  obtains  the  right  to  exer- 
cise the  power  of  eminent  domain  within  such  state,  such  right  cannot 
be  impaired  by  subsequent  legislation.18 

Statutes  prohibiting  a  foreign  corporation  from  doing  business  in 
the  state  without  first  complying  with  certain  conditions  imposed  by 
the  states  are  generally  held'  not  to  be  retroactive  so  as  to  invalidate 
contracts  made  prior  to  the  enactment  of  such  statutes,  or  to  impair 
its  right  to  enforce  such  contracts.1*    Corporations  previously  doing 


merely  of  present  conditions  and  the 
lapse  of  time,  unless  the  plaintiff 
should  comply  with  the  regulation.  In 
such  circumstances,  at  least,  it  seems 
to  us  impossible  to  say  that  the  obli- 
gation of  the  contract  is  impaired 
within  the  meaning  of  the  Constitu- 
tion by  the  Wisconsin  law.  State- 
ments made  with  a  different  intent 
in  some  decisions,  to  the  effect  that 
suspended  statutes  are  to  be  read  as 
if  passed  on  the  day  when  they  go 
into  operation,  do  not  apply  to  a  case 
like  this.  Such  statutes  are  to  be 
read  in  that  way  for  the  purposes  of 
the  operation  which  is  suspended,  but 
not  for  alL" 

A  statute  imposing  a  license  tax 
upon  foreign  building  and  loan  asso- 
ciations of  a  certain  per  cent  of  their 
gross  receipts  for  the  privilege  of  do- 
ing business  in  the  state  is  not  uncon- 
stitutional as  impairing  the  contracts 
of  subscription  between  the  corpora- 
tion and  its  members  made  before 
the  passage  of  the  statute  and  in  ex- 
istence when  it  became  operative. 
Southern  Bldg.  ft  Loan  Ass'n  v.  Nor- 
man, 98  Ky.  294,  17  Ky.  L.  Bep.  887, 

31  L.  B.  A.  41,  56  Am.  St.  Bep.  367, 

32  S.  W.  952. 

l'Hagerla  v.  Mississippi  Biver 
Power  Co.,  202  Fed.  776. 

14  California.  Black  v.  Vermont 
Marble  Co.,  1  Cal.  App.  718,  82  Pac. 
1060. 

Illinois.       Bichardson     v.     United 


States  Mortgage  &  Trust  Co.,  194  111. 
259,  62  N.  E.  606,  aff'g  89  111.  App. 
670. 

Indiana.  United  States  Savings 
&  Loan  Co.  v.  First  Methodist  Prot- 
estant Church,  153  Ind.  702,  55  N.  E. 
743;  National  Home  Building  &  Loan 
Ass'n  v.  Black,  153  Ind.  701,  55  N.  E. 
743. 

Nebraska.  American  Building  ft 
Loan  Ass'n  v.  Bainbolt,  48  Neb.  434, 
67  N.  W.  493. 

Pennsylvania.  Cojn.  v.  Danville 
Bessemer  Co.,  207  Pa.  302,  56  Atl. 
871. 

Texas.  Middlebrook  v.  David  Brad- 
ley Mfg.  Co.,  86  Tex.  706,  26  8.  W. 
935;  Texas  Land  ft  Mortgage  Co.  v. 
Worsham,  76  Tex.  556,  13  S.  W.  384. 

In  Power  v.  Calvert  Mortg.  Co.,  112 
Miss.  319,  73  So.  51,  the  court  saidf 
"In  our  judgment,  the  legislature  did 
not  intend  for  the  amendatory  act 
of  1916  to  apply  to  corporations  which 
had  already  complied  with  the  law, 
and  were  thereby  lawfully  doing  bus- 
iness in  our  state.  The  act  does  not 
by  its  express  terms  require  a  refiling 
of  any  charter,  and  the  words  'now 
or  hereafter  doing  business  in  this 
state9  should  be  interpreted  to  em- 
brace foreign  corporations  in  fact  do- 
ing business  in  this  state  without  hav- 
ing filed  their  charters  and  paid  the 
fees  required  by  section  935  of  the 
Code,  and  also  those  corporations 
which  should  thereafter  apply  for  ad- 
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business  in  the  state  may,  however,  be  subject  to  the  provisions  of 
such  legislation  where  it  is  manifest  that  they  come  within  the  pur- 
view of  such  legislation.16  A  statute  providing  that  contracts  which 
were  unenforceable  by  foreign  corporations  on  account  of  noncom- 
pliance with  a  statute  of  the  state  regulating  the  right  of  foreign 
corporations  to  do  business  therein  should  be  enforceable,  is  not 
unconstitutional  on  account  of  being  retrospective.16 

Statutes  of  a  state  prohibiting  trusts  and  monopolies  and  providing 
that  any  foreign  corporation  which  shall  violate  any  provision  of  such 
statute  shall  thereby  forfeit  its  right  and  privilege  thereafter  to  do 


mission  into  our  state.  The  passage 
of  chapter  92,  Laws  of  1916,  repealed 
section  935  of  the  Code,  and  any 
demand  thereafter  made  by  the  secre- 
tary of  the  state  is  necessarily  based 
upon  the  new  act.  •  •  *  The  ex- 
action of  this  license  or  charter  fee 
is  not  primarily  for  the  purpose  of 
raising  revenue,  but  is  imposed  as  a 
method  of  regulating  and  supervising 
the  corporate  business  done  in  our 
state  by  foreign  corporations.  .The 
filing  of  these  charters  gives  needed 
information  to  those  doing  business 
with  foreign  corporations,  and  no 
good  could  be  accomplished  by  refiling 
these  charters.  The  essential  pur- 
pose of  the  amendatory  act  is  the 
same  as  that  sought  to  be  accom- 
plished by  the  code  section.  The 
amendatory  act  is  not  a  new  law,  but 
purports  to  amend,  and  by  its  express 
terms  does  amend,  and  in  some  fea- 
tures perfects,  section  935  of  the 
Code." 

lft  State  v.  American  Book  Co.,  65 
Kan.  847,  69  Pac.  563. 

A  statute  requiring  foreign  corpora- 
tions "seeking  to  do  business  in  this 
state"  to  furnish  certain  information 
to  the  state  charter  board  applies  to 
corporations  which  had  been  doing 
business  in  the  state  prior  to  its  en- 
actment as  well  as  to  those  which 
might  thereafter  apply  to  do  busi- 
ness therein.  State  v.  American  Book 
Co.,  65  Kan.  847,  69  Pac.  563. 


16  United  States,  West  Side  Belt 
R.  Co.  v.  Pittsburgh  Const.  Co.,  219 
U.  S.  92,  55  L.  Ed.  107,  aff'g  232  Pa. 
578,  81  Atl.  884;  Gross  v.  United 
States  Mortg.  Co.,  108  U.  S.  477,  27  L. 
Ed.  795,  aff'g  93  111.  483. 

Illinois.  United  States  Mortg.  Co. 
v.  Gross,  93  HI.  483,  aff'd  108  U.  S. 
477,  27  L.  Ed.  795. 

Minn— ota.  Jenkins  v.  Union  8av. 
Ass'n,  132  Minn.  19,  155  N.  W.  765. 

Montana.  Mutual  Ben.  Life  Ins. 
Co.  v.  Winne,  20  Mont.  20,  49  Pac. 
446. 

Pennsylvania.  Pittsburgh  Const. 
Co.  v.  West  Side  Belt  B.  Co.,  232  Pa. 
578,  81  Atl.  884,  aff'd  219. U.  S.  92, 
55  L.  Ed.  107. 

Tennessee.  Butler  v.  United  States 
Building  &  Loan  Ass'n,  97  Tenn.  679, 
37  S.  W.  385,*  Skillern  v.  Continental 
Ins.  Co.  (Tenn.  Ch.  App.),  42  S.  W. 
180. 

So,  a  mortgage  given  a  foreign  cor- 
poration which  is  invalid  because  of 
the  corporation's  failure  to  comply 
with  a  statute,  may  be  rendered  valid 
by  a  subsequent  statute,  provided  no 
vested  rights  are  thereby  impaired, 
there  being  no  vested  rights  in  the 
noncompliance  by  a  corporation  with 
some  statutory  prerequisite  to  doing 
business.  Jenkins  v.  Union  Sav. 
Ass'n,  132  Minn.  19,  155  N.  W.  765; 
Mutual  Ben.  Life  Ins.  Co.  v.  Winne, 
20  Mont.  20,  49  Pac.  446. 
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any  business  in  the  state  are  but  the  exercise  of  the  police  power  of 
the  state  which  cannot  be  contracted  away  or  surrendered  by  legisla- 
tion, and  hence  are  applicable  to  a  foreign  corporation  which,  prior 
to  the  enactment  of  such  statute,  had  received  from  the  state  a  license 
to  do  business  therein.17 

A  citizen  of  the  state  cannot  have  a  vested  right  (as  between  him- 
self and  the  state)  in  a  contract  to  carry  on  business  as  agent  of  a 
foreign  corporation  within  the  state.18  But  a  statute  imposing  a  tax 
upon  premiums  collected  by  foreign  life  insurance  companies  doing 
business  in  the  state  and  authorizing  the  collection  of  the  tax  after 
such  a  company  has  voluntarily  ceased  to  do  business  in  the  state,  or 
has  withdrawn  therefrom  is  in  violation  of  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution,  as  the  mere  continuance  of  the 
obligation  of  the  policies  does  not  constitute  the  transaction  of  a  local 
business  for  which  a  privilege  tax  could  be  exacted.1* 


17  State  y.  Standard  Oil  Co.,  218 
Mo.  1,  116  S.  W.  902,  aff'd  224  U.  S. 
270,  56  L.  Ed.  760.  In  this  ease  Wood- 
son, J.,  said:  "Clearly  that  section 
of  the  Constitution  has  no  applica- 
tion to  a  license  issued  by  the  state 
to  a  foreign  corporation  to  do  busi- 
ness herein,  for  the  reason  that,  when 
it  accepted  the  license,  it  impliedly, 
at  least,  agreed  to  transact  such  busi- 
ness under  and  in  obedience  to  the 
laws  of  this  state  in  the  same  manner 
as  a  domestic  corporation  should 
transact  similar  business,  and  that,  if 
it  violated  the  laws  of  the  state,  then 
it  would  thereby  forfeit  its  rights  to 
such  license,  in  the  same  manner  that 
the  domestic  corporations  would  for- 
feit their  charter  rights  by  offending 
against  the  laws.  Orient  Ins.  Co.  v. 
Daggs,  172  U.  S.  loc.  cit.  566,  43  L. 
Ed.  552;  Hooper  v.  California,  155  U. 
S  648,  39  L.  Ed.  297.  The  mere  fact 
that  the  licenses  granted  *  *  * 
were  issued  prior  to  the  enactment  of 
some  or  all  of  those  sections  does  not 
change  the  legal  aspect  of  the  ques- 
tion, because  the  enactment  of  those 
statutes  was  but  the  exercise  of  the 
police  power  of  the  state,  which  can- 
not be  contracted  away  or  surrend- 
ered    by     the     legislature.    *     *     * 


Mugler  v.  Kansas,  123  U.  S.  653,  31 
L.  Ed.  205. ' 9 

See,  as  to  the  constitutionality  of 
the  various  anti-trust  acts,  gg  3387, 
3388,  supra. 

18  Henderson  v.  McMaster,  104  S. 
C.  268,  88  S.  E.  645.  Fraser,  J.,  after 
stating  that  this  was  true,  "because 
a  foreign  corporation  can  do  business 
in  this  state  only  by  permission  of 
the  state  and  can  continue  to  do  busi- 
ness within  the  state  only  so  long  as 
the  state  permits  it,"  said:  "If  a 
citizen  of  this  state  had  any  such 
vested  right,  then  all  that  a  foreign 
corporation  would  have  to  do  would 
be  to  make  contracts  for  fifty  years 
with  some  citizens  as  its  agents  and 
the  power  of  the  state  to  rid  itself  of 
the  corporation  within  the  fifty  years 
would  be  destroyed.  This  position  is 
untenable.  This  principle  does  not 
apply  to  contracts  of  insurance  al- 
ready made  between  citizens  of  this 
state  and  foreign  insurance  compa- 
nies; nor  to  contracts  of  insurance 
hereafter  made  between  citizens  of 
this  state  and  such  foreign  insurance 
companies  who  are  not  doing  business 
in  this  state." 

19  Provident  Sav.  Life  Assur.  Soc. 
v.  Kentucky,  239  U.  S.  103,  60  L.  Ed. 
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§5758.  Deprivation  of  foreign  corporation  of  property  without 
dne  process  of  law.  By  the  Fifth  Amendment  to  the  Federal  Con- 
stitution it  is  provided  that  "no  person  shall  *  *  *  he  deprived 
of  life,  liberty,  or  property  without  due  process  of  law."20  By  the 
Fourteenth  Amendment  it  is  provided  that  no  state  "shall  deprive 
any  person  of  life,  liberty  or  property  without  due  process  of  law." n 


167,  overruling  155  Ky.  197,  159  S. 
W.  698,  160  Ky.  16,  169  6.  W.  551, 
and  distinguishing  Connecticut  Mut. 
Life  Ins.  Co.  v.  Spratley,  172  U.  S. 
602,  43  U.  Ed.  569,  and  Mutual  Reserve 
Fund  Life  v.  Phelps,  190  U.  8.  147, 
47-  L.  Ed.  987  (which  were  explained 
and  limited  in  Hunter  v.  Mutual  Re- 
serve Fund  Life  Ass'n,  218  U.  8.  573, 
54  L.  Ed.  1155,  30  L.  R.  A.  (N.  8.)  ' 
686).  Mr.  Justice  Hughes  said:  "As 
a  privilege  tax,  the  tax  rests  upon  the 
assumption  that  What  is  done  depends 
upon  the  state's  consent.  But  the 
continuance  of  the  contracts  of  in- 
surance already  written  by  the  com- 
pany was  not  dependent  on  the  con- 
sent of  the  state.  It  is  true  that 
acttf  might  be  done  within  the  state 
in  connection  with  such  policies  (as, 
for  example,  in  maintaining  an  office 
or  agents,  although  new  insurance  was 
not  written  or  solicited)  which  could 
be  considered  to  amount  to  the  con- 
tinuance of  a  local  business.  In  such 
case  it  would  be  the  actual  transac- 
tion of  business  that  would  furnish 
the  ground  of  the  license  exaction, 
and  not  the  mere  existence  of  the 
obligation  under  policies  previously 
written.  These  policies  are  contracts 
already  made;  the  state  cannot  de- 
stroy them  or  make  their  mere  con- 
tinuance, independent  of  acts  within 
its  limits,  a  privilege  to  be  granted 
or  withheld.  Neither  the  continuance 
of  the  obligation  in  itself,  nor  acts 
done  elsewhere  on  account  of  it,  can 
be  regarded  as  being  within  the 
state's  control.  *  *  *  In  the  pres- 
ent case,  the  question  is  not  as  in  the 
Phelps  case  (190  U.  S.  147,  47  L.  Ed. 


987),  one  as  to  the  right  to  revoke 
the  agency  created  under  §  631  of  the 
Kentucky  Statutes  with  respect  to 
the  service  of  process  in  actions  aris- 
ing out  of  transactions  which  had 
taken  place  within  the  state.  It  is 
as  to  the  power  of  the  state  to  treat 
the  mere  continuance  of  the  obliga- 
tion of  the  existing  policies  held  by 
resident  policy  holders  as  the  transac- 
tion of  a  local  business  justifying  the 
imposition  of  an  annual  privilege  tax 
in  the  absence  of  the  actual  conduct 
of  business  within  the  limits  of  the 
state.  We  cannot  conclude  that  the 
state  has  this  power."  In  Washing- 
ton Life  Ins.  Co.  v.  Com.,  —  Ky.  L. 
Bep.  — -,  179  8.  W.  591,  the  earlier 
Kentucky  cases  were  cited  and  fol- 
lowed, but  this  case  is  overruled  by 
Provident  Sav.  Life  Assur.  Soc.  v. 
Kentucky,  239  U.  8.  103,  60  L.  Ed. 
167. 

Concerning  this  question,  see  gen- 
erally the  chapter  on  Taxation,  supra. 

SOU.  8.  Const.  Amendment  V. 

81 U.    8.    Const.    Amendment    XIV, 

II. 
For  consideration  of  scope  of  these 

constitutional  provisions,  see:  Thomas 
Cusack  Co.  v.  Chicago,  242  U.  8.  526, 
61  L.  Ed.  472,  Ann.  Cas.  1917  C  594; 
Kansas  City,  Ft.  8.  &  M.  R.  Co.  v. 
Botkin,  240  U.  8.  227,  60  L.  Ed.  617; 
Chicago,  M.  &  St.  P.  B.  Co.  v.  Wis- 
consin, 238  U.  8.  491,  59  L.  Ed.  1423, 
L.  B.  A.  1916  A  1133;  Equitable  Life 
Assur.  Society  v.  Pennsylvania,  238 
U.  8.  143,  59  L.  Ed.  1239;  South  Caro- 
lina v.  McMaster,  237  U.  8.  63,  59  L. 
Ed.  839;  St.  Louis  Southwestern  B. 
Co.  v.  Arkansas,  235  U.  S.  350,  59  L. 
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The  former  of  such  provisions  operates  as  a  restraint  upon  the  federal 
government  only,  while  the  latter  relates  only  to  the  action  of  the 
state.22  A  similar  provision  in  some  form  of  words  is  to  be  found 
in  each  of  the  state  constitutions.28 

Fundamental  requisites  of  "due  process  of  law"  are  due  notice  and 
opportunity  to  be  heard.24    The  Fourteenth  Amendment  guarantees 


Ed.  265;  Ohio  River  &  W.  R.  Co.  v.*        "To  admit  that  a  method  of  serv- 


Dittey,  232  U.  8.  576,  58  L.  Ed.  737; 
Ochoa  v.  Hernandez  y  Morales,  230  U. 
S.  139,  57  L.  Ed.  1427;  Western  U. 
Tel.  Co.  v.  Richmond,  224  U.  8.  160, 
56  L.  Ed.  710;  Orient  Ins.  Co.  v.  Board 
of  Assessors,  221  U.  8.  358,  55  L.  Ed. 
769;  Liverpool  &  L.  &  G.  Ins.  Co.  v. 
Board  of  Assessors,  221  U.  8.  346,  55 
L.  Ed.  762;  Flint  v.  Stone  Tracy  Co., 
220  U.  8.  107,  55  L.  Ed.  389,  Ann.  Cas. 
1912  B  1312;  Holden  v.  Hardy,  169 
IT.  8.  366,  42  L.  Ed.  780;  Hallinger 
v.  Davis,  146  TJ.  8.  314,  36  L.  Ed.  986; 
Nashville,  C.  &  St.  L.  B.  Co.  v.  Ala- 
bama, 128  U.  8.  96,  32  L.  Ed.  352; 
Hurtado  v.  People,  110  U.  8.  516,  28 
L.  Ed.  232;  Kelly  v.  Pittsburgh,  104 
U.  8.  78,  26  L.  Ed.  658,  659;  Munn 
v.  Illinois,  94  U.  8.  113,  24  L.  Ed.  77; 
Murray  v.  Hoboken  Land  &  Improve- 
ment Co.,  18  How.  272,  15  L.  Ed.  372. 

**  United  States.  South  Carolina  v. 
McMaster,  237  U.  8.  63,  59  L.  Ed.  839; 
Holden  v.  Hardy,  169  U.  8.  366,  42  L. 
Ed.  780;  Hallinger  v.  Davis,  146  U.  8. 
314,  36  L.  Ed.  986;  United  States  v. 
Cruikshank,  92  U.  S.  542,  23  L.  Ed. 
588;  Scott  v.  Toledo,  36  Fed.  385,  1  L. 
R.  A.  688. 

Illinois.  Munn  v.  People,  69  HI.  80, 
aff 'd  94  IT.  S.  113,  24  L.  Ed.  77. 

Maine.  Eames  v.  Savage,  77  Me. 
212,  52  Am.  Bep.  751,  appeal  dis- 
missed 131  U.  S.  435,  33  L.  Ed.  215. 

Missouri  State  v.  Gordon,  268  Mo. 
713,  188  8.  W.  160. 

Texas.  Grigsby  v.  Peak,  57  Tex. 
142,  overruling  Bender  v.  Crawford, 
33  Tex.  745,  7  Am.  Rep.  270. 

West  Virginia.  Peerce  v.  Kitzmil- 
ler,  19  W.  Va.  564. 


ice,  whether  it  amounts  to  due  proc- 
ess of  law  or  not,  is  sufficient  be- 
cause it  is  prescribed  by  state  statute, 
is  to  admit  that  a  state  may  impair 
rights  guaranteed  by  the  national 
Constitution.  The  prohibitions  of  the 
Constitution  cannot  thus  be  evaded." 
King  Tonopah  Min.  Co.  v.  Lynch,  232 
Fed.  485. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Chi- 
cago, 166  U.  8.  226,  234,  41  L.  Ed. 
•979,  it  was  said:  "A  state  may  not, 
by  any  of  its  agencies,  disregard 
the  prohibitions  of  the  Fourteenth 
Amendment.  Its  judicial  authorities 
may  keep  within  the  letter  of  the 
statute  prescribing  forms  of  proce- 
dure in  the  courts,  and  give  the  par- 
ties interested  the  fullest  opportunity 
to  be  heard,  and  yet  it  might  be  that 
its  final  action  would  be  inconsistent 
with  that  amendment.  In  determin- 
ing what  is  due  process  of  law,  re- 
gard must  be  had  to  substance,  not 
to  form.  This  court,  referring  to 
the  Fourteenth  Amendment,  has  said: 
'Can  a  state  make  anything  due  proc- 
ess of  law  which,  by  its  own  legisla- 
tion, it  chooses  to  declare  such?  To 
affirm  this  is  to  hold  that  the  prohibi- 
tion to  the  states  is  of  no  avail,  or  has 
no  application  where  the  invasion  of 
private  rights  is  effected  under  the 
forms  of  state  legislation.'  "' 

28  Cooley  's  Constitutional  Limita- 
tions (7th  Ed.),  500.  Consult  the  con- 
stitutions of  the  various  states. 

MBass  v.  Yazoo  &  M.  WR;  Co., 
136  La.  528,  67  So.  355.     • 

"By  due  ^process :  is  '■  meant  'one 
which,  following  the  forms'  of  law  is 
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that  the  defendant  shall  be  given  that  character  of  notice  and  oppor- 
tunity to  be  heard  which  are  essential  to  due  process  of  law.  When 
that  has  been  done,  the  requirements  of  the  Constitution  are  met,  and 
the  Supreme  Court  of  the  United  States  will  not  determine  whether 
there  has  been  an  erroneous  construction  of  statute  or  common  law.86 
The  term  "due  process  of  law"  is  held  by  many  cases  to  be  synony- 
mous with  "law  of  the  land."  m 

A  corporation  is  a  "person"  within  the  meaning  of  the  due  process 
provision  of  the  Fourteenth  Amendment.27    A  foreign  corporation  is 


appropriate  to  the  ease  and  just  to 
the  parties  to  be  affected.  It  must 
be  pursued  in  the  ordinary  mode  pre- 
scribed by  the  law;  it  must  be  adapted 
to  the  end  to  be  attained,  and,  wher- 
ever it  is  necessary  for  the  protection 
of  the  parties,  it  must  give  them  an 
opportunity  to  be  heard  respecting  the 
justice  of  the  judgment  sought." 
Hagar  v.  Reclamation  District,  111  U. 
8.  701,  708,  28  L.  Ed.  569. 

S6  Standard  Oil  Co.  v.  Missouri,  224 
U.  S.  270,  56  L.  Ed.  760,  Ann.  Gas. 
1913  D  936;  West  v.  Louisiana,  194 
U.  &  258,  261,  48  L.  Ed.  965,  968; 
Iowa  Gent.  B.  Go.  v.  Iowa,  160  U.  8. 
389,  40  L.  Ed.  467. 

Mr.  Justice  Lamar  said  in  Standard 
Oil  Go.  v.  Missouri,  224  U.  S.  270,  56 
L.  Ed.  760,  Ann.  Gas.  1913  D  936: 
"The  matter  was  summed  up  by  Jus- 
tice Moody  in  Twining  y.  New  Jersey, 
211  U.  8.  110/53  L.  Ed.  110,  29  Sup. 
Ct.  Rep.  14,  where,  citing  many  au- 
thorities, he  said:  'Due  process  re- 
quires that  the  court  which  assumes 
to  determine  the  rights  of  parties 
shall  have  jurisdiction  *  *  *  and 
that  there  shall  be  notice  of  oppor- 
tunity for  hearing  given  the  parties. 
*  •  *  Subject  to  these  two  funda- 
mental conditions,  which  seem  to  be 
universally  prescribed  in  all  systems 
of  law  established  by  civilized  coun- 
tries, this  court  has,  np  to  this  time, 
sustained  all  state  laws  statutory  or 
judicially  declared,  regulating  proce- 
dure, evidence,  and  methods  of  trial, 


and  held  them  to  be  consistent  with 
due  process  of  law.'  " 

W  Twining  v.  New  Jersey,  211  U. 
8.  78,  53  L.  Ed.  97;  United  States  v. 
Billings,  190  Fed.  359,  modified  on 
other  grounds  in  232  U.  S.  261,  58  L. 
Ed.  596;  Wulzen  v.  San  Francisco, 
101  Gal.  15,  40  Am.  St.  Rep.  17,  35 
Pac.  353;  Board  of  Education  of  Nor- 
mal School  Dist.  v.  Blodgett,  155  111. 
441,  31  L.  B.  A.  70,  46  Am.  St.  Rep. 
348,  40  N.  E.  1025. 

"It  has  been  stated  so  frequently 
in  decisions  and  in  the  books  that 
'due  process  of  law1  and  'law  of  the 
land'  mean  one  and  the  same  thing 
that  it  may  be  regarded  as  elemen- 
tary." Board  of  Education  Normal 
School  Dist.  v.  Blodgett,  155  111.  441, 
31  L.  R.  A.  70,  46  Am.  St.  Rep.  348, 
40  N.  E.  1025. 

87  United  States.  South  Carolina  v. 
McMaster,  237  U.  S.  63,  59  L.  Ed.  839; 
Smyth  v.  Ames,  169  U.  S.  466,  42  L. 
Ed.  819;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis,  165  U.  S.  150,  41  L.  Ed.  666; 
Pennoyer  v.  Neff,  95  U.  S.  714,  24  L. 
Ed.  565  j  Wilmington  City  R.  Co.  v. 
Taylor,  198  Fed.  159;  United  States  v. 
McHie,  194  Fed.  894;  United  States 
v.  First  Nat.  Bank  of  Anamoose,  190 
Fed.  336;  Larabee  v.  Dolley,  175  Fed. 
365;  Seaboard  Air  Line  By.  Co.  v. 
Railroad  Commission  of  Alabama,  155 
Fed.  792;  San  Mateo  County  v.  South- 
ern Pac.  R.  Co.,  8  Sawy.  1238,  13  Fed. 
722,  appeal  dismissed  116  U.  S.  138, 
29  L.  Ed.  589. 
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within  the  scope  of  the  protection  afforded  by  the  guaranty  of  due 
process  of  law  in  respect  to  its  property.8* 


Arkansas.  State  v.  Southern  Sand 
k  Material  Co.,  113  Ark.  149,  167  S. 
W.  854;  Arkansas  Stave  Co.  v.  State, 
94  Ark.  27,  27  L.  R.  A.  (N.  S.)  .256, 
140  Am.  St.  Rep.  103,  125  S.  W.  1001; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  State,  86 
Ark.  412,  111  S.  W.  456,  aff'd  219  U. 
S.  453,  55  L.  Ed.  290. 

California.  American  De  Forest 
Wireless  Tel.  Co.  v.  Superior  Court 
of  City  k  County  of  San  Francisco, 
153  Cal.  533,  17  L.  R.  A.  (N.  S.)  1117, 
126  Am.  St.  Rep.  125,  96  Pac.  15; 
Johnson  v.  Goodyear  Min.  Co.,  127 
Cal.  4,  47  L.  R.  A.  338,  78  Am.  St. 
Rep.  17,  59  Pac.  304. 

Florida.  Button  Phosphate  Co.  v. 
Priest,  67  Fla.  370,  65  So.  282;  State 
y.  Atlantic  Coast  Line  R.  Co.,  56  Fla. 
617,  32  L.  R.  A.  (N.  S.)  639,  47  So. 
969;  Seaboard  Air  Line  Ry.  v.  Simon, 
56  Fla.  545,  20  L.  R.  A.  (N.  S.)  126, 
16  Ann.  Cas.  1234,  47  So.  1001. 

Idaho.  In  re  Case,  20  Idaho  128, 
116  Pac.  1037. 

Indiana.  Pittsburgh,  C,  C.  k  St. 
L.  Ry.  Co.  y.  Backus,  133  Ind.  625,  33 
N.  E.  432;  Cleveland,  C,  C.  k  St.  L. 
B.  Co.  v.  Backus,  133  Ind.  513,  18 
L.  R.  A.  729,  33  N.  E.  421. 

Iowa.  McGuire  v.  Chicago,  B.  & 
Q.  R.  Co.,  131  Iowa  340,  33  L.  R.  A. 
(N.  8.)  706,  108  N.  W.  902. 

New  Jersey.  Iowa  Life  Ins.  Co.  v. 
Eastern  Mut.  Life  Ins.  Co.,  64  N.  J.  L. 
340,  45  Atl.  762. 

New  York.  People  v.  Priest,  206 
N.  T.  274,  99  N.  E.  547. 

Oregon.  Portland  Railroad,  Light 
k  Power  Co.  v.  Railroad  Commission, 
56  Ore.  468,  105  Pac.  705, 109  Pac.  273. 

Tennessee.  Harbison  v.  Knoxville 
Iron  Co.,  103  Tenn.  421,  56  L.  B.  A. 
316,  76  Am.  St.  Rep.  682,  53  S.  W. 
955,  aff  'd  183  U.  S.  13,  .46  L.  Ed.  55; 
Knoxville  k  O.  R.  Co.  v.  Harris,  99 


Tenn.  684,  53  L.  R.  A.  921,  43  S.  W. 
115. 

Texas.  Gulf,  C.  k  S.  F.  R.  Co.  v. 
State,  56  Tex.  Civ.  App.  353,  120  S. 
W.  1028. 

Virginia.  Ward  Lumber  Co.  v.  Hen- 
derson-White Mfg.  Co.,  107  Va.  626, 
17  L.  R.  A.  (N.  S.)  324,  59  S.  E.  476. 

Wisconsin.  Kiley  v.  Chicago,  M.  k 
St.  P.  R.  Co.,  138  Wis.  215,  120  N.  W. 
756,  119  N.  W.  309. 

See  also  §  54,  supra. 

A  corporation  is  a  "man"  within 
the  meaning  of  the  constitutional  pro- 
vision of  a  state  that  "no  man  shall 
be  *  *  *  deprived  of  his  life, 
liberty  or  property,  but  by  the  judg- 
ment of  his  peers,  or  the  law  of  the 
land."  "Due  process  of  law"  and 
the  "law  of  the  land"  are  synony- 
mous phrases,  and  that  which  is  viola- 
tive of  the  one  is  violative  of  the 
other  also,  and  vice  versa.  Knoxville 
k  O.  R.  Co.  v.  Harris,  99  Tenn.  684, 
53  L.  R.  A.  921,  43  S.  W.  115.  " 

SB  Seaboard  Air  Line  By.  Co.  v. 
Railroad  Commission  of  Alabama,  155 
Fed.  792;  Chicago  k  N.  W.  Ry.  Co.  v. 
Dey,  35  Fed.  866,  1  L.  R.  A.  744; 
American  De  Forest  Wireless  Tel.  Co. 
v.  Superior  Court  of  City  k  County 
of  San  Francisco,  153  Cal.  533,  17  L. 
R.  A.  (N.  S.)  1117,  126  Am.  St.  Rep. 
125,  96  Pac.  15;  Dutton  Phosphate  Co. 
v.  Priest,  67  Fla.  370,  65  So.  282.  See 
also  the  cases  cited  in  the  note  im- 
mediately preceding. 

Mr.  Justice  Brewer,  in  Chicago  k 
N.  W.  Ry.  Co.  v.  Dey,  35  Fed.  866, 
1L.B.  A.  744,  a  suit  by  a  foreign 
railroad  corporation  to  enjoin  the  rail- 
road commissioners  of  the  state  of 
Iowa  from  putting  into  effect  a  sched- 
ule of  rates  for  railroad  charges,  fixed 
pursuant  to  legislative  authority  on 
the  ground  that  they  were  so  unrea- 
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The  imposition  of  a  privilege  tax  on  a  foreign  corporation  manu- 
facturing and  selling  goods  in  interstate  commerce  is  not  a  taking 
of  property  without  due  process  of  law  in  contravention  of  the  Federal 


sonable  that  they  deprived  the  cor- 
poration of  its  property  without  due 
process  of  law,  in  response  to  the 
suggestion  that  the  complainant,  be- 
ing a  foreign  corporation,  had  no  right 
to  invoke  the  protection  afforded  by 
the  Federal  Constitution,  said:  "It 
is  said  that  the  complainant  is  a  for- 
eign corporation,  permitted  simply  as 
an  act  of  grace  to  do  business  in  this 
state,  and  that  the  legislature  may 
therefore  impose  such  terms  and  con- 
ditions upon  its  doing  business  in  the 
state  as  it  sees  fit;  that  the  carrier 
is  not  bound  to  continue  in  business, 
and,  if  he  finds  the  rates  imposed  by 
the  states  not  remunerative,  may 
abandon  the  business.  Whatever  of 
force  there  may  be  in  such  arguments, 
as  applied  to  mere  personal  property 
capable  of  removal  and  being  used 
elsewhere,  or  in  other  business,  it 
is  wholly  without  force  as  against 
railroad  corporations,  so  large  a  por- 
tion of  whose  investment  is  in  the 
soil  and  fixtures  appertaining  thereto, 
which  cannot  be  removed.  For  a  gov- 
ernment, whether  that  government  be 
a  single  individual  or  one  of  the  ma- 
jority to  say  to  an  individual  who 
has  invested  his  means  in  so  laudable 
an  enterprise  as  the  construction  of 
a  railroad,  one  which  tends  so  much 
to  the  wealth  and  prosperity  of  the 
community,  that  if  he  finds  that  the 
rates  imposed  will  cause  him  to  do 
business  at  a  loss,  he  may  quit  busi- 
ness, and  abandon  that  road,  is  the 
very  irony  of  despotism.  *  *  * 
Reading,  as  I  do,  in  the  very  preamble 
of  the  Federal  Constitution,  that  it 
was  ordained  'to  establish  justice,' 
I  can  never  believe  that  it  is  within 
the  power  of  a  state  or  nation  thus 
practically  to  confiscate  the  property 
of  an  individual  invested  in  and  used 


for  a  purpose  in  which  even  the  Argus 
eyes  of  the  police  power  can  see  noth- 
ing injurious  to  public  morals,  public 
health,  or  general  welfare." 

See  also  Ban  Mateo  County  v. 
Southern  Pac.  R.  Co.,  8  Sawy.  1238, 
13  Fed.  722,  appeal  dismissed  116  U. 
S.  138,  29  L.  Ed.  589;  State  v.  At- 
lantic Coast  Line  R.  Co.,  56  Fla.  617, 
32  L.  B.  A.  (N.  S.)   639,  47  So.  969. 

After  a  foreign  railroad  corporation 
unde  the  authority  of  the  statutes  of 
a  state  has  purchased  and  leased  do- 
mestic railroad  property,  the  state 
cannot  interfere  with  any  lawful  use 
of  such  property  by  the  foreign  cor- 
poration, except  by  forfeiture  of  the 
right  so  to  use  the  property  for  mis- 
user or  nonuser,  for  cause  defined  by 
law,  applicable  alike  to  all  persons 
similarly  situated,  and  only  after 
hearing  and  judgment  in  the  courts. 
Seaboard  Air  Line  By.  Co.  v.  Bail- 
road  Commission  of  Alabama,  155  Fed. 
792. 

"It  is  unnecessary  to  produce  au- 
thorities to  the  effect  that  a  foreign 
corporation,  as  a  penalty  for  failing 
to  file  a  list  of  its  officers  with  the 
secretary  of  state,  or  to  designate  an 
agent  upon  whom  service  of  process 
may  be  had,  can  be  deprived  of  its 
property  without  due  process  of  law. 
As  well  might  be  said  that  a  state 
may  punish  murder  by  depriving  a 
murderer  of  the  right  of  trial  by 
jury.  It  necessarily  follows  from  this 
that  a  state  may  not,  by  prescribing 
what  shall  constitute  due  process  of 
law,  subtract  anything  from  the  right 
which  is  recognized  and  established 
as  due  process  in  the  Federal  Con- 
stitution. Grannis  v.  Ordean,  234  TJ. 
S.  385,  58  L.  Ed.  1363."  King  Tono- 
pah  Min.  Co.  v.  Lynch,  232  Fed.  485. 
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Constitution.89  An  annual  franchise  tax  imposed  upon  a  foreign  cor- 
poration, doing  business  in  the  state  and  owning  or  using  a  part  or 
all  of  its  capital  or  plant  in  the  state,  for  the  privilege  of  exercising 
its  franchise  in  the  state,  of  a  certain  percentage  upon  the  proportion 
of  the  outstanding  capital  stock  of  the  corporation  represented  by 
property  owned  and  used  in  business  transacted  in  the  state,  is  not 
repugnant  to  the  "due  process"  clause  in  the  Federal  Constitution,  on 
the  ground  of  being  in  effect  based  upon  property  located  beyond  the 
limits  of  the  state,  where,  as  construed  by  the  highest  court  of  the 
state,  the  tqx  is  imposed  upon  the  right  to  exist  as  a  corporation  or  to 
exercise  corporate  powers  within  the  state,  the  amount  of  the  tax  being 
fixed  solely  by  reference  to  the  property  of  the  corporation  that  is 
within  the  state  and  used  in  business  transacted  within  the  state,  and 
excluding  any  imposition  upon  or  interference  with  interstate  com- 
merce.80 Nor  is  the  imposition  of  such  a  tax  in  addition  to  the 
general  property  tax  on  the  property  of  foreign  corporations  within 
the  state  in  contravention  of  this  constitutional  guaranty.81 

A  state  has  the  undoubted  right  to  prohibit  foreign  insurance  com- 
panies from  making  contracts  of  insurance,  marine  or  other,  within 
its  limits,  except  upon  such  conditions  as  the  state  may  prescribe  not 
interfering  with  interstate  commerce.  And,  having  the  power  to 
impose  such  conditions,  it  has  the  equal  right  to  prohibit  the  trans- 
action of  such  business  by  agents  of  such  companies,  or  by  insurance 
brokers,  who  are  to  some  extent  the  agents  of  both  parties.88  A  statute 
prohibiting  any  person  from  acting  in  any  manner  in  the  negotiation 
or  transaction  of  unlawful  insurance  with  a  foreign  insurance  com- 
pany not  admitted  to  do  business  in  the  state  is  not  unconstitutional 

* 

89  Atlas  Powder  Co.  v.  Goodloe,  131  The  imposition  by  a  municipal  cor- 

Tenn.  490,  175  8.  W.  547.     See  also  poration  of  a  license  tax  upon  tele- 

Bosworth  v.  Evansville  &  B.  G.  Packet  graph  poles  and  wires  of  a  telegraph 

Co.,  178  Ky.  716,  199  S.  W.  1059.  company  which  are  within  its  limits 

SO  St.  Louis  Southwestern  R.  Co.  v.  does  not  violate  the  provision  of  due 

Arkansas,  235  U.  8.  350,  59  L.  Ed.  265,  process  clause.    Philadelphia  v.  Postal 

distinguishing  Western  U.  Tel.  Co.  v.  Tel.  Cable  Co.,  66  Hun.(N.  T.)  633, 

Kansas,  216  TJ.  S.  1,  54  L.  Ed.  355,  67  Hun  21,  21  N.  Y.  Supp.  556. 

and  Ludwig  v.  Western  U.  Tel.  Co.,  3*  Nutting  v.  Massachusetts,  183  TJ. 

216  U.  S.  146,  54  L.  Ed.  423.  S.  553,  46  L.  Ed.  324,  aff'g  175  Mass. 

81  St.  Louis  Southwestern  B.  Co.  v.  154,  78  Am.  St.  Bep.  483,  55  N.  E.  895; 

Arkansas,  235  TJ.  S.  350,  59  L.  Ed.  265,  Allgeyer  v.  Louisiana,  165  U.  S.  578, 
aff'g  106  Ark.  321,  152  S.  W.  110.    See    •  41  L.  Ed.  832;  Hooper  v.  California, 

also  Bosworth  v.  Evansville  &  B.  G.  155  U.  S.  647,  39  L.  Ed.  297. 
Packet  Co.,  178  Ky.  716,  199  S.  W. 
1059. 
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as  depriving  such  person  of  life,  liberty  or.  property  without  due 
j>rocess  of  law.88 

A  tax,  for  the  privilege  of  doing  business  in  the  state,  of  a  certain 
per  cent  upon  the  gross  premiums  received  by  a  foreign  life  insurance 
company  from  business  done  within  the  state  during  the  preceding 
year  may  be  levied  upon  premiums  paid  to  the  company  outside  the 
state  by  residents  of  the  state,  without  depriving  the  company  of  its 
property  without  due  process  of  law,  contrary  to  the  Fourteenth 
Amendment  to  the  Federal  Constitution.84 


33  Nutting  v.  Massachusetts,  183  U. 
8.  553,  46  L.  Ed.  324  (aff'g  175  Mass. 
154,  78  Am.  8t.  Rep.  483,  55  N.  E. 
895),  following  Hooper  v.  California, 
156  U.  8.  647,  39  L.  Ed.  297,  and  dis- 
tinguishing Allgeyer  v.  Louisiana,  165 
U.  8.  578,  41  L.  Ed.  832.  Mr.  Justice 
Gray,  said:  "In  Hooper  v.  California, 
155  U.  8.  648,  39  L.  Ed.  297,  Hooper, 
the  agent  in  California  of  the  same 
Johnson  &  Higgins  of  New  York  ob- 
tained from  them  a  policy  of  marine 
insurance  of  a  Massachusetts  insur- 
ance company  on  a  vessel  in  Cali* 
fornia  owned  by  a  citizen  of  Cali- 
fornia, to  whom  he  delivered  the 
policy  in  California.  It  was  held  that 
a  statute  of  California  by  which 
Hooper  was  guilty  of  procuring  insur- 
ance for  a  resident  of  California  from 
a  foreign  insurance  company  which 
had  not  given  bond  as  required  by 
the  laws  of  California  was  constitu- 
tional. In  Allgeyer  v.  Louisiana,  165 
U.  8.  578,  41  L.  Ed.  832,  the  insurance 
was  not  obtained  through  an  agent 
•or  broker,  but  by  the  assured  himself; 
and  the  point  decided  was  that  a  stat- 
ute of  a  state  punishing  the  owner 
of  property  for  obtaining  insurance 
thereon  in  another  state  was  uncon- 
stitutional. In  that  case  the  decision 
in  Hooper 's  case  was  expressly  recog- 
nized and  distinguished;  and  Mr.  Jus- 
tice Peckham,  speaking  for  the  court, 
and  repeating  the  words  of  Mr.  Jus- 
tice White  in  Hooper's  case  observed: 
'It  is  said  that  the  right  of  a  citizen 
to  contract  for  insurance  for  himself 


is  guaranteed  by  the  14th  Amend- 
ment, and  that  therefore  he  cannot 
be  deprived  by  the  state  of  the  capac- 
ity to  so  contract  through  an  agent. 
The  14th  Amendment,  however,  does 
not  guarantee  the  citizen  the  right 
to  make  within  his  state,  either  di- 
rectly or  indirectly,  a  contract  the 
making  whereof  is  constitutionally 
forbidden  by  the  state.  The  proposi- 
tion that  because  a  citizen  might 
make  such  a  contract  for  himself  be- 
yond the  confines  of  his  state,  there- 
fore he  might  authorize  an  agent  to 
violate  in  his  behalf  the  laws  of  his 
state,  within  her  own  limits,  involves 
a  clear  non  sequitur,  and  ignores  the 
vital  distinction  between  acts  done 
within  and  acts  done  beyond  a  state  'a 
jurisdiction.'  *  *  *  As  was  well 
said  by  the  Supreme  Judicial  Court 
of  Massachusetts:  'While  the  legis- 
lature cannot  impair  the  freedom  of 
McKie  to  elect  with  whom  he  will 
contract,  it  can  prevent  the  foreign 
insurers  from  sheltering  themselves 
under  his  freedom  in  order  to  solicit 
contracts  which  otherwise  he  would 
not  have  thought  of  making.  It  may 
prohibit,  not  only  agents  of  the  in- 
surers, but  also  brokers,  from  solicit- 
ing or  intermeddling,  in  such  insur- 
ance, and  for  the  same  reason.'  175 
Mass.  156,  55  N.  E.  895." 

84  Equitable  Life  Assur.  Soc. .  of 
United  States  v.  Commonwealth  of 
Pennsylvania,  238  U.  8.  143,  59  L.  Ed. 
1239,  aff'g  239  Pa.  288,  86  AtL  787. 
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A  foreign  life  insurance  company  is  not  deprived  of  its  property 
without  due  process  of  law,  contrary  to  the  Fourteenth  Amendment 
of  the  Federal  Constitution,  because  the  insurance  commissioner  of 
the  state,  under  the  authority  of  a  statute  authorizing  him  to  exercise 
his  discretion  to  require  insurance  companies  seeking  to  do  business  in 
the  state  to  make  a  deposit  with  him  of  approved  securities  or  an  ap- 
proved bond,  has  refused  to  accept  a  bond  of  a  surety  company  ten- 
dered with  the  application  of  the  insurance  company  for  a  license, 
unless  it  shall  invest  at  least  one-fourth  of  its  reserve  on  policies 
issued  in  the  state  in  certain  approved  state  securities.85  The  require- 
ment that  a  foreign  insurance  company  shall  deposit  a  certain  sum 
either  in  money  or  securities  with  a  designated  state  official  in  order 
to  enable  it  to  do  business  in  the  state  does  not  come  within  the  pro- 
hibition against  deprivation  of  property  without  due  process  of  law.86 

A  statute  which,  as  construed  by  the  courts  of  the  state  where  such 
statute  obtains,  prohibits  a  foreign  corporation  doing  business  within 
the  state  from  limiting  its  liability  for  negligence  in  the  delivery  of 
tf  telegram  addressed  to  a  person  in  another  state  is  not  unconstitu- 
tional in  that  it  deprives  the  telegraph  company  and  the  persons  with 
whdm  it  does  business  of  their  liberty  and  property  without  due 
process  of  law.87 

Where  a  lease  of  personal  property  is  null  and  void  on  account  of 
the  noncompliance  by  the  lessor,  a  foreign  corporation,  with  the  laws 
of  the  state  regulating  the  right  of  foreign  corporations  to  do  business 


8ft  South  Carolina  v.  McMaster,  237 
IT.  8.  63,  59  L.  Ed.  839,  aff'g  94  &  C. 
379,  77  S.  E.  401. 

36  state  v.  Fishback,  79  Wash.  290, 
140  Pac.  387. 

The  fundamental  distinction  be- 
tween life  insurance  companies  and 
fraternal  beneficiary  societies  author- 
izes the  legislature  of  a  state  to  put 
such  companies  and  societies  in  dif- 
ferent classes  for  the  purpose  of  police 
regulation,  and  hence  a  statute  pro- 
viding that  no  life  insurance  company 
shall  promise  to  give  any  advantage 
or  valuable  consideration,  not  speci- 
fied or  expressed  in  the  policy,  as  an 
inducement  to  take  out  insurance,  but 
excluding  fraternal  beneficiary  socie- 
ties from  its  operation,  does  not  de- 
prive life  insurance  companies  of 
property  without  due  process  of  law. 


People  v.  Commercial  Life  Ins.  Co., 
247  HL  92,  93  N.  E.  90. 

The  due  process  clause  will  not  ren- 
der invalid  a  statute  prohibiting  for- 
eign corporations  not  theretofore 
legally  authorized  to  do  so  from  trans- 
acting a  savings  and  loan  business  in 
the  state  although  the  statute  oper- 
ates to  prevent  a  foreign  corporation 
which  was  authorized  to  do  other 
business  before  the  passage  of  the 
act  from  engaging  in  the  savings 
and  loan  business  after  its  passage. 
State  v.  Merrill,  83  Wash.  8,  144  Pac. 
925. 

37  Western  XJ.  Tel.  Co.  v.  Commer- 
cial Milling  Co.,  218  U.  S.  406,  54  L. 
Ed.  1088,  36  L.  R.  A.  (N.  S.)  220,  21 
Ann.  Cas.  815,  aff'g  151  Mich.  425, 
115  N.  W.  698* 
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therein,  no  title  to  such  property  passes  to  the  lessee,  but  it  remains 
in  the  lessor  just  as  completely  as  if  the  lease  had  never  been  executed, 
and  the  statute  does  not  deprive  the  lessor  of  its  property  without  due 
process  of  law.88 

The  due  process  provision  is  not  violated  by  a  statute  providing  for 
service  of  process  on  a  foreign  corporation  doing  business  in  the  state 
by  service  on  the  secretary  of  state  in  the  event  of  such  corporation 
having  no  agent  residing  in  the  state  upon  whom  process  may  be 
served.89    An  agent  designated  by  the  state,  through  whom  service 


3*  United  Shoe  Machinery  Co.  v. 
Ramlose,  231  Mo.  508,  132  8.  W.  1133, 
quoting  and  approving  Boeder  v.  Rob- 
ertson, 202  Mo.  522,  100  8.  W.  1086; 
which  was  followed  in  Sparks  v. 
Jasper  County,  213  Mo.  218,  112  8.  W. 
265.  The  principle  on  which  these  de- 
cisions were  based  was  also  announced 
and  upheld  in  Union  Nat.  Bank  of 
Kansas  City  v.  Lyons,  220  Mo.  538, 
119  S.  W.  540,  and  Seaman  v.  Cap-Au- 
Gris  Levee  Dist.,  219  Mo.  1, 117  8.  W. 
1084. 

89  Title  Guaranty  &  Surety  Co.  v. 
Slinker,  42  Okla.  811,  143  Pac.  41. 

For  exhaustive  consideration  of  con- 
stitutionality of  such  legislation,  see 
Gold  Issue  Mining  k  Milling  Co.  v. 
Pennsylvania  Fire  Ins.  Co.  of  Phila- 
delphia, 267  Mo.  524,  184  S.  W.  999. 

In  Pinney  v.  Providence  Loan  & 
Investment  Co.,  106  Wis.  396,  50  L. 
B.  A.  577,  80  Am.  St.  Bep.  41,  82  N. 
W.  308,  cited  with  approval  in  King 
Tonopah  Min.  Co.  v.  Lynch,  232  Fed. 
485,  the  Supreme  Court  of  Wisconsin 
had  under  consideration  a  statute  pro- 
viding that,  until  a  domestic  private 
corporation  files  with  the  register  of 
deeds  of  the  county  in  which  its  prin- 
cipal place  of  business  is  located  a 
list  of  its  officers  on  whom  service  of 
process  may  be  had,  such  service  may 
be  made  by  leaving  a  copy  of  the 
process  with  the  register  of  deeds. 
This  statute  was  held  to  be  void  as 
contravening  the  constitutional  pro- 
vision that  no  person  shall  be  deprived 
of  his  property  without  due  process 


of  law.  The  suit  was  to  quiet  title 
by  the  holder  to  a  tax  deed,  and  there- 
fore in  rem.  The  defendant,  a  do- 
mestic corporation,  having  failed  to 
file  a  list  of  its  officers,  service  was 
made  on  the  register  of  deeds,  who 
filed  a  copy  of  the  summons  and  com- 
plaint, but  paid  no  further  attention 
to  the  matter.  No  attempt  was  made 
to  notify  the  defendant.  Seven 
months  after  judgment  by  default, 
the  company  appealed.  The  court 
held  that  the  service  was  well  cal- 
culated to  conceal  from  the  officers 
and  agents  of  the  corporation  the 
fact  that  an  action  had  been  com- 
menced and  said:  "While  foreign 
corporations  may  be  permitted  to  do 
business  within  the  state  upon  cer- 
tain conditions,  or  be  excluded  al- 
together, and  while  domestic  corpo- 
rations may  be  subject  to  reasonable 
regulations  and  control,  yet  neither 
can  be  deprived  of  its  property  with- 
out due  process  of  law.  Undoubtedly 
the  legislature  may,  as  it  has  in  cer- 
tain cases,  authorize  constructive 
service  of  summons  to  be  made  upon 
corporations,  as  well  as  individuals, 
especially  where  the  action  concerns 
property  located  within  the  state;  but 
the  method  adopted  should  be  reason- 
ably calculated  to  bring  notice  home 
to  some  of  the  officers  or  agents  of 
the  corporation,  and  thus  secure  an 
opportunity  for  being  heard  and  mak- 
ing a  defense  before  the  determina- 
tion. Such  service  was  not  secured 
by  delivering  to  and  leaving  with  the 
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may  be  had  on  a  foreign  corporation,  must  sustain  such  relation  to  the 
corporation  that  such  service  constitutes  due  process  of  law.*0  A 
statute  requiring  a  foreign  corporation  which  comes  into  the  state 
for  the  purpose  of  doing  business  for  profit  to  first  file  with  the 
secretary  of  state  a  copy  of  its  charter  or  articles  of  incorporation, 
to  open  and  maintain  an  office  in  the  state,  with  someone  in  charge 
thereof  having  authority  to  accept  and  receive  process,  and  to  pay 
a  reasonable  sum  for  the  right  or  privilege  of  transacting  business  in 
the  state,  and  providing  that  no  foreign  corporation  which  shall  have 
failed  to  comply  with  such  statutory  requirements  shall  maintain  any 
action  in  the  state,  is  not  violative  of  the  constitutional  provision  pro- 
hibiting the  taking  of  property  without  due  process  of  law.41 

An  alien  corporation  is  not  deprived  of  its  property  without  due 
process  of  law  contrary  to  the  Fourteenth  Amendment  by  an  adjudica- 
tion of  a  state  court  that  such  a  corporation  could  not  subject  by  at- 
tachment to  the  payment  of  an  indebtedness,  due  to  the  alien  corpora- 
tion from  a  subject  of  the  country  by  which  it  was  created,  a  fund 
within  the  state  to  which  one  of  its  own  citizens  asserted  a  claim,  where 
the  effect  of  a  judgment  in  favor  of  the  corporation  would  be  to  remove 
the  fund  to  a  foreign  country,  there  to  be  administered  in  favor  of 
foreign  creditors,  which  was  against  the  public  policy  of  the  state 
which  forbade  such  discrimination  as  against  a  citizen  of  that  state.42 

§  5759.  Constitutionality  of  retaliatory  statutes.  In  a  number  of 
states  the  legislatures  have  enacted  statutes  which  put  foreign  cor- 
porations under  the  same  restrictions  as  are  imposed  by  the  states 
by  which  they  were  created  upon  corporations  of  the  state  enacting 
the  statutes.  Such  statutes,  which  are  termed  " retaliatory  statutes," 
usually  provide  in  substance  that  when  by  the  laws  of  any  other  state 
or  nation  any  taxes,  fines,  penalties,  license  fees,  deposits  of  money, 
or  of  securities,  or  other  obligations,  or  prohibitions  are  imposed  upon 
corporations  of  the  state  by  which  the  law  is  enacted,  doing  business 
in  such  other  state  or  nation,  or  upon  their  agents  therein,  so  long 
as  such  law  continues  in  force,  the  same  obligations  and  prohibitions 
of  whatever  kind  shall  be  imposed  upon  all  corporations  of  such  other 

register  of  deeds    *    *    *    true  cop-  41  Boeder  v.  Robertson,  202  Mo.  522, 

ies  of  the  summons  and  complaint,  as  100  8.  W.  1086. 

prescribed  by  the  portion  of  the  stat-  4*  The  Disconto  Gesellschaft  v.  Um- 

ute  quoted."  breit,  208  U.  8.  570,  52  L.  Ed.  625, 

40 Armstrong  Co.  v.  New  York  Cent,  aff'g  127  Wis.  651,  15  L.  B.  A.  (N.  8.) 

k   H.   Biver   B.   Co.,   129   Minn.   104,  1045,  115  Am.  St.  Bep.  1063,  106  N. 

Ann.  Cas.  1916  E  335,  151.  N.  W.  917.  W.  821. 
See  §§  5902-5905,  infra, 
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state  or  nation  doing  business  within  the  state  and  upon  their  agents 
therein.43  In  some  states  there  are  constitutional  provisions  ~£o  this 
effect.4* 

Such  legislation  is  not  unconstitutional,  either  on  the  grourxcl  that 
it  denies  to  persons  within  the  jurisdiction  of  the  state  th&     equal 


4*  See  §5910,  infra.     See  also: 

United  States.  Philadelphia  Fire 
Ass'n  v.  New  York,  119  U.  S.  110, 
30  L.  Ed.  342. 

Alabama.  Clark  v.  Port  of  Mobile, 
67  Ala.  217. 

California.  Miles  v.  Woodward,  115 
Cal.  308,  46  Pac.  1076. 

Georgia.  Goldsmith  v.  Home  Ins. 
Co.,  62  Ga.  379. 

Illinois.  People  v.  Fidelity  k  Casu- 
alty Ins.  Co.,  153  111.  25,  26  L.  R.  A. 
295,  38  N.  E.  752;  Germania  Ins.  Co. 
v.  Swigert,  128  HI.  237,  4  L.  R.  A. 
473,  21  N.  E.  530;  Home  Ins.  Co.  v. 
Swigert,  104  111.  653. 

Indiana.  Blackmer  v.  Royal  Ins.  Co., 
115  Ind.  291,  17  N.  E.  580;  State  v. 
Insurance  Co.  of  North  America,  115 
Ind.  257,  17  N.  E.  574. 

Iowa.  State  v.  Fidelity  &  Casualty 
Co.,  77  Iowa  648,  42  N.  W.  509. 

Kansas.  Phoenix  Ins.  Co.  v.  Welch, 
29  Kan.  672.  * 

Kentucky.  Clay  v.  Dixie  Fire  Ins. 
Co.,  168  Ky.  315,  181  S.  W.  1123,  169 
Ky.  337,  183  S.  W.  529. 

Maryland.  Talbott  v.  Fidelity  & 
Casualty  Co.,  74  Md.  536,  13  L.  R.  A. 
584,  22  Atl.  395. 

Minnesota.  State  v.  Fidelity  & 
Casualty  Ins.  Co.,  39  Minn.  538,  41 
N.  W.  108. 

Nebraska*  State  v.  Insurance  Co. 
of  North  America,  71  Neb.  320,  99 
N.  W.  36,  100  N.  W.  405,  102  N.  W. 
1022,  106  N.  W.  767. 

New  Hampshire.  Haverhill  Ins.  Co. 
v.  Prescott,  42  N.  H.  547,  80  Am.  Dec. 
123. 

New  Jersey..  Wolf  v.  Lancaster,  70 
N.  J.  L.  201,  56  Atl.  172. 

New  York.     People  v.  Fire  Ass'n 


of  Philadelphia,  92  N.  Y.  311,  44  Am. 
Dec.  380,  aff 'd  119  U.  S.  110,  30  L.  Ed. 
342;  Griesa  v.  Massachusetts  Senefit 
Ass'n,  60  Hun  581,  15  N.  Y.  8m».l>p.  71, 
aff  'd  133  N.  Y.  619,  30  N.  E.  1_  ^-46. 

Ohio.  Wabash  R.  Co.  v.  F*«x,  64 
Ohio  St.  133,  83  Am.  St.  Rep.  739,  59 
N.  E.  888;  State  v.  Western  Union 
Mut.  Life  Ins.  Co.,  47  Ohio  St-  167,  8 
L.  R.  A.  129,  24  N.  E.  392;  State  v. 
Reinmund,  45  Ohio  St.  214,  1^  N.  £. 
30. 

An  illustration  of  such  legislation 
is  found  in  sec.  101  of  the  Corpora- 
tion   Act    of    New    Jersey,    r» aiding: 
"When,  by    the   laws    of   any      other 
state  or  nation,  any  other  or  sg^reater 
taxes,   fines,   penalties,   licenses,  fees 
or  other  obligations  or  requirements 
are  imposed  upon  corporations  of  this 
state,    doing  business   in   such      other 
state  or  nation,  or  upon  their     agents 
therein,  than  the  laws  of  this  state 
impose    upon    their    corporations    or 
agents  doing  business  in   this     state, 
so  long  as  such  laws  continue  irm  force 
in  such  foreign  state  or  nation,  the 
same  taxes,  fines,  penalties,  licenses, 
fees,  obligations  and  requirements  of 
whatsoever    kind    shall    be    imposed 
upon  all   corporations   of  such   other 
state  or  nation  doing  business  within 
this  state  and  upon  their  agents  here; 
provided,  that  nothing  herein  shall  be 
held  to  repeal  any  duty,  condition  or 
requirement  now  imposed  by  law  upon 
such  corporations  of  other  states  or 
nations   transacting  business  in   this 
8tate.,, 

44  See  Miles  v.  Woodward,  115  Cal. 
308,  46  Pac.  1076;  8tate  V.  Fidelity  & 
Casualty  Ins.  Co.,  39  Minn.  538,  41  N. 
W.  108. 
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protection  of  ita  laws,  or  because  it  violates  the  requirement  of  equality 
and  uniformity  in  taxation,  or,  by  the  weight  of  authority,  on  the 
ground  that  it  is,  in  effect,  not  itself  the  exercise  of  legislative  power, 
but  a  delegation  of  the  legislative  power  of  the  state  to  other  states.46 


46  United  States.  Philadelphia  Fire 
Ass'n  v.  New  York,  119  U.  S.  110,  30 
L.  Ed.  342. 

Georgia*  Goldsmith  v.  Home  Ins. 
Co.,  62  Ga.  379. 

Illinois.  Home  Ins.  Go.  v.  Swigert, 
104  111.  653. 

TmHftjia.  State  v.  Insurance  Go.  of 
North  America,  115  Ind.  257, 17  N.  E. 
574. 

Kansas.  Phoenix  Ins.  Go.  v.  Welch, 
29  Kan.  672. 

Kentucky.  Clay  v.  Dixie  Fire  Ins. 
Co.,  168  Ky.  315,  181  S.  W.  1123,  169 
Ky.  337,  183  S.  W.  529,  overruling 
Western  &  Southern  Life  Ins.  Go.  v. 
Com.,  133  Ky.  292,  117  S.  W.  376. 

Maryland.  Talbott  v.  Fidelity  & 
Casualty  Co.,  74  Md.  536,  13  L.  B.  A. 
584,  22  AtL  395. 

Nebraska.  State  v.  Insurance  Go. 
of  North  America,  71  Neb.  320,  99  N. 
W.  36,  100  N.  W.  405,  102  N.  W.  1022, 
106  N.  W.  767. 

New  York.  People  v.  Fire  Ass  'n  of 
Philadelphia,  92  N.  Y.  311,  44  Am. 
Bep.  380,  aff'd  119  TJ.  S.  110,  30  L. 
Ed.  342. 

A  statute  providing  that  when, ' '  by 
the  laws  of  any  other  state,  any  taxes, 
fines,  penalties,  licenses,  fees,  depos- 
its of  money  or  securities,  or  other 
obligations  or  prohibitions,  are  im- 
posed upon  insurance  companies  of 
this  or  other  states,  or  their  agents, 
greater  than  are  required  by  the  laws 
of  this  state,  then  the  same  obliga- 
tions and  prohibitions,  of  whatever 
kind,  shall  in  like  manner,  for  like 
purposes,  be  imposed  upon  all  insur- 
ance companies  of  such  states,  and 
their  agents,"  is  not  unconstitutional 
as  attempting  to  levy  different  fees 
upon  different  members  of  the  same 
class.  State  v.  Insurance  Go.  of  North 


America,  115  Ind.  257,  17  N.  E.  574. 
In  this  case  in  upholding  the  constitu- 
tionality of  a  statute  in  so  far  as  it 
imposed  upon  foreign  insurance  com- 
panies the  same  license  taxes  imposed 
by  the  laws  of  their  domicile,  Clay,  C, 
in  Clay  v.  Dixie  Fire  Ins.  Co.,  168  Ky. 
315,  181  S.  W.  1123,  said:  "Is  the 
act  in  question  violative  of  §  60  of  the 
Constitution,  which  provides  that, 
with  certain  immaterial  exceptions, 
no  law  shall  be  enacted  to  take  effect 
upon  the  approval  of  any  other  author- 
ity than  the  general  assembly  f  It  is 
argued  that  the  statute  is  made  to  de- 
pend upon  the  enactments  of  foreign 
states,  and  therefore  becomes  effec- 
tive only  by  virtue  of  their  authority. 
*  •  •  It  is  clear  *  •  *  that 
the  legislature  may  enact  a  law  to 
take  effect  when  certain  conditions 
arise.  By  the  act  in  question  the 
legislature  itself  says  that,  when  cer- 
tain conditions  exist,  the  law  shall  be 
so  and  so.  A  foreign  state  may  create 
the  conditions,  but  it  has  no  voice  in 
determining  what  our  law  shall  be. 
Our  own  legislature  prescribes  the 
conditions.  It  alone  says  when  the 
law  shall  apply.  If  the  conditions 
never  arise  the  act  is  quiescent.  When 
they  do  arise  it  immediately  becomes 
effective,  not  by  virtue  of  the  voice 
of  the  foreign  legislature,  but  by  vir- 
tue alone  of  the  legislative  will  of  this 
commonwealth.  In  the  enactment  of 
such  a  law  there  is  no  surrender  of 
the  legislative  function.  It  does  not 
take  effect  on  the  approval  of  any 
other  authority  than  the  general  as- 
sembly, and  does  not,  therefore,  con- 
travene the  provisions  of  section  60 
of  the  Constitution,  supra. ' '  See  also 
James  v.  Walker,  141  Ky.  88,  132  S. 
W.  149. 
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However,  there  is  some  authority  for  the  view  that  such  legislation 


Replying  to  the  contention  that  this 
statute  violated  the  constitutional 
provisions  with  reference  to  uniform- 
ity of  taxation,  it  was  further  said  in 
Clay  v.  Dixie  Fire  Ins.  Co.,  168  Ky. 
315,  181  S.  W.  1123:  "Our  Constitu- 
tion does  not  require  absolute  uni- 
formity in  the  levying  of  license 
taxes.  It  plainly  contemplates  that 
persons  subject  to  such  a  tax  may  be 
classified,  and  the  only  uniformity  re- 
quired is  that  such  statutes  shall  oper- 
ate alike  upon  the  members  of  each 
particular  class.  Hager  v.  Walker, 
128  Ky.  1,  107  S.  W.  254,  32  Ky.  Law 
Rep.  748, 15  L.  R.  A.  (N.  S.)  195,  129 
Am.  St.  Rep.  238.  Even  if  the  exac- 
tion in  question  be  regarded  strictly 
as  a  tax,  we  cannot  say  that  the 
classification  adopted  by  the  statute 
is  arbitrary  or  capricious.  It  is  based 
on  the  states  from  which  the  foreign 
corporations  come  and  the  legislative 
policies  of  those  states  towards  our 
own  companies  doing  business  there. 
The  manifest  purpose  of  such  a  classi- 
fication being  to  accord  to  insurance 
companies  coming  from  other  states 
precisely  the  same  treatment  that 
those  states  accord  to  our  companies, 
the  classification  is,  in  our  opinion 
based  upon  a  natural,  reasonable,  and 
well  grounded  distinction.  *  *  * 
However,  it  is  generally  held  that 
such  impositions  are  not  taxes  within 
the  constitutional  restrictions  as  to 
the  taxation,  but  rather  in  the  nature 
of  a  license  or  condition  of  entering 
within  the  state  and  transacting  busi- 
ness within  its  limits.  *  *  *  In 
discussing  the  same  question  the  Su- 
preme Court  of  Indiana  in  the  case  of 
State  ex  rel.  Baldwin,  Attorney  Gen- 
eral v.  Insurance  Co.  of  North  Amer- 
ica, 115  Ind.  257,  17  N.  E.  574,  after 
quoting  *  *  *  the  Supreme  Court 
of  Kansas  [Phoenix  Ins.  Co.  v.  Welch, 
29  Kan.  672,  qiroted  infra,  this  note], 


said:  'What  is  here  said  by  the  Su- 
preme Court  of  Kansas,  upon  the 
point  under  consideration,  meets  our 
full  approval.  Moneys  which  have  or 
may  become  due  to  the  state  from  any 
foreign  insurance  company,  under  the 
provisions  of  the  retaliatory  section 
of  our  statutes  regulating  foreign  in- 
surance companies  doing  business  in 
this  state,  are  or  will  be  due  and  pay- 
able as  a  part  of  the  terms  or  condi- 
tions of  its  entering  this  state  and 
transacting  business  within  its  limits. 
Such  retaliatory  action  of  our  foreign 
insurance  company  statutes,  therefore, 
is  not  within  our  constitutional  re- 
strictions in  relation  to  taxation.'  It 
may  further  be  said  that  the  Federal 
Supreme  Court,  in  holding  that  % 
similar  law  of  the  state  of  New  York 
was  not  violative  of  the  Fourteenth 
Amendment  to  the  Constitution  of 
the  United  States,  providing  that  no 
state  shall  'deny  to  any  person 
within  its  jurisdiction  the  equal  pro- 
tection of  the  laws,'  adopted  the 
same  view  of  the  statute.  Philadel- 
phia Fire  Ass'n  v.  New  York,  119 
U.  S.  110,  7  Sup.  Ct.  108,  30  L.  Ed. 
342.  After  recognizing  the  right  of 
the  state  to  exclude  a  foreign  corpo- 
ration entirely,  or  to  restrict  its 
business  to  particular  localities,  or  to 
exact  such  security  for  the  perform- 
ance of  its  contracts  with  its  citizens 
as  in  its  judgment  would  best  promote 
the  public  interest,  the  court  said: 
'The  state,  having  the  power  to  ex- 
clude entirely,  has  the  power  to 
change  the  conditions  of  admission  at 
any  time,  for  the  future,  and  to  im- 
pose as  a  condition  the  payment  of  a 
new  tax,  or  a  further  tax,  as  a  license 
fee.  If  it  imposes  such  license  fee 
as  a  prerequisite  for  the  future,  the 
foreign  corporation,  until  it  pays  such 
license  fee,  is  not  admitted  within  the 
state  or  within  its  jurisdiction.'     It 
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is  invalid  as  being  in  effect  an  abdication  by  the  legislature  of  the 


may  also  be  added  that  statutes  sim- 
ilar to  the  one  under  consideration 
are  in  force  in  a  large  number  of  the 
states,  and  except  in  Alabama  and  our 
own  state  (Clark  v.  Mobile,  67  Ala. 
217;  Western  &  Southern  Life  Insur- 
ance Company  v.  Commonwealth,  133 
Ky.  292,  117  S,  W.  376)  their  constitu- 
tionality has  been  upheld  (Talbott  v. 
New  York  Fidelity,  etc.,  Co.,  74  Md. 
536,  22  Atl.  395,  13  L.  B.  A.  584; 
People  v.  Philadelphia  Fire  Ass'n,  92 
N.  Y.  311,  44  Am.  Bep.  380;  Haver- 
hill Ins.  Co.  v.  Prescott,  42  N.  H.  547, 
80  Am.  Dec.  123;  State  v.  New  York 
Fidelity,  etc.,  Ins.  Co.,  39  Minn.  538, 
41  N.  W.  108;  Home  Insurance  Com- 
pany v.  Swigert  [111.],  supra;  State 
ex  rel.  Baldwin,  Attorney  General  v. 
Insurance  Company  of  North  America 
find.],  supra;  Phoenix  Insurance 
Company  v.  Welch,  Supt.  [Kan.], 
supra).  In  our  opinion,  the  act  is  con- 
stitutional. It  follows  that  the  de- 
murrer to  the  petition  was  improperly 
overruled.  Since  the  doctrine  an- 
nounced in  the  case  of  Western  & 
Southern  Life  Insurance  Company  v. 
Commonwealth,  supra,  does  not  accord 
with  the  views  herein  announced,  that 
case  is  hereby  overruled." 

In  discussing  a  similar  act,  the  Su- 
preme Court  of  Illinois,  in  the  case 
of  Home  Ins.  Co.  v.  Swigert,  104  111. 
653,  said:  "Who  has  ever  doubted 
the  validity  of  that  portion  of  our 
statute  which  declares  that  deeds  exe- 
cuted  without  the  state  may  be  ac- 
knowledged, before  any  one  author- 
ized to  take  such  acknowledgments, 
by  the  laws  of  the  state  or  country  in 
which  they  are  made?  Or  who  has 
ever  questioned  the  constitutionality 
of  that  provision  of  our  statute  which 
makes  all  wills  and  testaments,  made 
in  a  foreign  state  or  country  binding 
and  valid  here,  if  executed  and 
proven   agreeably    to    the    laws    and 


usages  of  such  foreign  state  or  coun- 
try, although  not  in  accordance  with 
our  general  laws  on  the  subject f  And 
yet,  in  either  of  these  cases,  there  is 
just  as  much  reason  for  claiming  that 
our  legislature  has  abdicated  its  legis- 
lative functions,  and  attempted  to 
delegate  its  constitutional  and  legiti- 
mate powers  to  a  foreign  state  or 
country,  as  there  is  that  it  has  done, 
or  attempted  to  do  so,  in  the  present 
case." 

The  same  question  was  before  the 
Supreme  Court  of  Kansas  in  the  case 
of  Phoenix  Ins.  Co.  v.  Welch,  Supt., 
29  Kan.  672.  The  court  said:  "In 
all  these  cases  it  is  the  law  of  the 
home  government  which  is  enforced, 
and  the  action  of  the  foreign  govern- 
ment only  makes  the  contingency 
upon  which  the  law  becomes  opera- 
tive. There  is  no  difference  in  prin- 
ciple between  such  contingency  and 
any  other  which  may  be  provided  for 
in  the  statute.  In  all  such  cases  it  is 
the  duty  of  the  officer  charged  with 
the  execution  of  the  law  to  inquire  as 
to  the  facts,  and  ascertain  whether 
the  contingency  named  has  arrived, 
and  if  so  to  enforce  the  mandate  of 
his  superior,  the  legislature.  We  think, 
therefore,  that  the  section  is  not  ob- 
noxious to  the  charge  of  unconstitu- 
tionality on  this  ground." 

In  State  v.  Insurance  Co.  of  North 
America,  71  Neb.  320,  99  N.  W.  36, 
Holeomb,  C.  J.,  said:  "Whatever  may 
be  the  proper  designation  of  the  act 
as  to  its  nature  and  characteristics, 
such  legislation  seems  to  be  generally 
regarded  as  eminently  just  and  fair, 
and  based  upon  acknowledged  sound 
legal  principles.  Such  an  act  asserts 
only  the  self-respect  and  dignity  of  a 
sovereign  state  justly  maintained  in 
its  business  relations  and  dealings 
with  other  commonwealths.  While 
extending  comity,  and  inviting  friend- 
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state  of  its  legislative  functions  and  a  surrender  of  them  to  the  legis- 


ly  commercial  intercourse,  it  demands 
reciprocal  equality  and  fairness  as  a 
basis  for  such  transactions.  This 
state,,  while  ready  to  acknowledge  the 
courtesy  due  to  sister  states  and  the 
corporations  created  under  their  laws, 
insists  that  our  own  corporations, 
formed  and  fostered  under  the  laws  of 
this  state,  shall  receive  the  same  con- 
sideration and  protection  which  this 
state  affords  to  the  corporations*  com- 
ing here  from  other  states  to  engage 
in  business  within  the  limits  of  our 
own  state.  The  principle  justifying 
legislation  of  the  character  under 
consideration  seems  to  be  so  firmly  es- 
tablished, and  with  such  unanimity 
of  sentiment,  as  evidenced  by  the 
opinions  of  the  courts  of  last  resort 
in  the  many  adjudicated  cases  else- 
where, that  it  seems  unnecessary  to 
engage  in  any  extended  discussion  in 
its  support.  It  is  said  by  the  Supreme 
Court  of  Indiana  in  State  v.  Insurance 
Co.  of  North  America  (the  company 
here  litigating),  115  Ind.  265, 17  N.  E. 
578:  'The  principle  that  a  state  may 
impose  on  a  foreign  corporation,  as  a 
condition  of  coming  into  or  doing 
business  within  its  territory,  any 
terms,  conditions,  and  restrictions  it 
may  think  proper  that  are  not  re- 
pugnant to  the  Constitution  or  lawB 
of  the  United  States,  is  firmly  estab- 
lished by  the  decisions  of  the  Supreme 
Court.'  *  *  *  The  authority  and 
power  of  a  state  by  proper  legislation 
to  impose  additional  burdens  and  con- 
ditions upon  an  insurance  company  of 
another  state  where  the  laws  of  the 
state  of  its  creation  discriminate  in 
favor  of  such  company  and  against 
those  of  other  states  and  countries, 
such  as  is  sought  to  be  done  by  the 
provisions  of  section  33,  heretofore 
quoted,  is  recognized,  approved,  and 
upheld  by  the  Supreme  Court  of  the 
United  States  and. the  supreme  courts 


of  the  different  states  of  the  Union. 
With  but  one  exception,  in  so  far  as 
our  investigation  of  the  matter  has 
extended,  all  the  courts  which  have 
been  called  upon  to  express  them- 
selves on  the  subject  are  of  one  mind 
in  maintaining  the  validity  of  such 
legislation.  Philadelphia  Fire  Ass'n 
v.  New  York,  119  U.  S.  110,  30  L. 
Ed.  342;  People  v.  Fire  Ass'n  of 
Philadelphia,  92  N.  Y.  311,  44  Am. 
Rep.  380;  Phoenix  Ins.  Co.  v.  Welch, 
29  Kan.  672;  State  v.  Fidelity  &  Casu- 
alty Co.,  77  Iowa  653,  42  N.  W.  509; 
Oermania  Insurance  Co.  v.  Swigert, 
128  111.  244,  21  N.  E.  530,  4  L.  R.  A. 
473;  and  State  v.  Insurance  Co.  of 
N.  A.,  supra.  The  exception  men- 
tioned is  from  the  Supreme  Court  of 
Alabama,  which  holds  such  legisla- 
tion to  be  a  delegation  of  legislative 
power,  and  therefore  invalid.  Upon 
legal  principles  of  general  application, 
and  under  the  authorities  cited,  it  can 
hardly  be  doubted  that  the  enactment 
of  the  provisions  of  section  33  hereto- 
fore quoted  is  clearly  a  constitutional 
exercise  of  legislative  power  in  no 
way  inhibited  by  the  fundamental  law 
of  the  state  or  the  nation.  Were  it 
solely  a  question  of  the  power  of  the 
legislature  to  provide  for  the  recip- 
rocal features  found  in  the  above- 
mentioned  section,  we  should  not 
hesitate  to  declare  there  is  no  legal 
obstacle  in  the  way  of  the  state's 
recovery  in  the  present  action." 

In  disapproving  Clark  v.  Port  of 
Mobile,  67  Ala.  217,  Finch,  J.,  in  Peo- 
ple v.  Fire  Ass  'n  of  Philadelphia,  92 
N.  Y.  311,  44  Am.  Rep.  380  (aff'd 
119  U.  S.  110,  30  L.  Ed.  342),  said: 
"That  is  certain  which  can  be  ren- 
dered certain,  and  the  act  fixed  the 
tax  by  reference  to  an  extrinsic  twt 
which  determines  its  amount  in  *xw» 
of  a  fixed  and  established  rat*"  B°" 
cause  that  extrinsic  fact  is  the  l^gid* 
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latnre  of  a  foreign  state.  But  this  authority  has,  very  generally,  been 
refused  adherence,  as  is  noted  in  the  cases  just  cited.40 

A  statute  retaliatory  with  respect  to  the  amount  of  license  fees 
is  in  no  way  violative  of  the  fundamental  law  of  the  land  merely  be- 
cause the  increased  retaliatory  fees  were  not  demanded  in  advance 
as  a  condition  of  the  right  of  foreign  corporations  to  do  business  in 
the  state.*7 

A  reciprocal  tax  provided  for  by  such  a  statute  may  become  opera- 
tive as  against  an  insurance  company  of  another  state  even  though,  as 


tion  of  another  state,  it  does  not  fol- 
low that  the  legislative  discretion  of 
such  other  state  is  in  any  manner 
substituted  for  our  own.  The  opinion 
in  the  case  decided  in  Alabama  turns 
upon  what  appears  to  us  to  be  this 
error. ' ' 

In  State  v.  Fidelity  &  Casualty  Co., 
77  Iowa  648,  42  N.  W.  509,  Granger, 
J.,  said:  "It  is  not  the  enforcement 
of  the  law  of  New  York  against  Iowa 
companies  that  gave  rise  to  the  're- 
taliatory' law  of  Iowa;  but  'when  by 
the  laws  of  another  state  *  *  * 
prohibitions  are  imposed,  or  would  be 
imposed,  upon  insurance  companies  of 
this  state  doing,  or  that  might  seek  to 
do,  business  in  such  other  state/  that 
the  law  of  that  state  as  against  Iowa 
companies  exists  in  this  state  against 
its  companies.  The  law  of  New  York 
in  terms  prohibits  an  insurance  com- 
pany organized  under  the  laws  of 
Iowa  from  making  in  New  York  more 
than  one  of  the  kinds  of  insurance 
made  by  the  defendant  in  this  state, 
and  that  law  of  itself  places  on  the 
statute  book  of  Iowa  the  law  that  the 
defendant,  being  an  insurance  com- 
pany organized  under  the  laws  of 
New  York,  can  make  but  one  of  such 
kinds  of  insurance  in  this  state.  It 
is  not  important  nor  necessary  to  the 
existence  of  the  law  here  that  an 
Iowa  company  should  go  to  New  York 
to  test  the  sincerity  of  the  people  in 
the  enforcement  of  her  laws;  nor  is 
such  a  step  necessary  to  the  enforce- 


ment of  the  law  in  this  state.  A 
spirit  of  comity  between  the  states 
should  induce  a  belief  that  their  laws 
are  made  in  good  faith,  and  for  ob- 
servance. The  sting  of  the  adder  may 
be  necessary  in  some  cases,  to  avoid 
encroachments,  but  such  necessity  is 
not  the  result  of  a  law  or  rule  of  ac- 
tion. See  Insurance  Co.  v.  Welch,  29 
Kan.  672;  Insurance  Co.  v.  Swigert, 
104  HI.  653.  It  is  urged  in  argument 
that  a  company  organized  in  Iowa 
could  only  make  one  of  such  kinds  of 
insurance  here,  because  it  would  be 
prohibited  from  doing  more  by  our 
laws,  and  hence  the  laws  of  New  York 
would  not  prevent  it  from  doing  in 
that  state  what  it  could  do  in  this 
under  Iowa  law.  But  we  fail  to  see 
how  that  reaches  the  question.  It  is 
not  the  question  if  New  York  does  as 
well  by  Iowa  insurance  companies  as 
Iowa  itself  does,  but  does  New  York 
deny  privileges  to  Iowa  companies,  or, 
perhaps,  in  better  terms,  does  it  im- 
pose prohibitions  f  If  so,  the  same 
prohibitions  are  imposed  in  return  as 
against  New  York  companies.'9 

46  Clark  v.  Port  of  Mobile,  67  Ala. 
217.  See  also  Western  &  Southern 
Life  Ins.  Co.  v.  Com.,  133  Ky.  292, 
117  8.  W.  376,  which  was  overruled 
in  Clay  v.  Dixie  Fire  Ins.  Co.,  168  Ky. 
315,  181  S.  W.  1123. 

47  State  v.  Insurance  Co.  of  North 
America,  71  Neb.  320,  99  N.  W.  36, 
100  N.  W.  405,  102  N.  W.  1022,  106 
N.   W.   767. 
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a  matter  of  fact,  no  insurance  company  of  the  enacting  state  is  doing 
business  in  such  other  state.48 

§5760.  Corporations  engaged  in  manufacture  and  sale  of  pat- 
ented articles.  The  Constitution  of  the  United  States  provides 
that  Congress  shall  have  power  to  promote  the  progress  of  science  and 
the  useful  arts  by  securing  for  limited  times  to  authors  and  inventors 
the  exclusive  right  to  their  respective  writings  and  discoveries,40  The 
view  was  taken  in  some  decisions  that  this  provision  operated  to 
render  inapplicable  to  foreign  corporations  engaged  in  the  manufac- 
ture and  sale  of  patented  articles  requirements  imposed  by  a  state 
statute  regulating  the  doing  of  business  in  the  state  by  foreign  cor- 
porations.60 However,  in  other  decisions  a  contrary  view  has  been 
taken  on  the  theory,  and  one  which  seems  grounded  in  reason,  that 
the  protection  afforded  by  the  constitutional  provision  in  question  is 
to  the  right  conferred  by  the  patent  and  not  to  the  article  created  by 
utilizing  the  patented  process  or  machine,  and,  consequently,  it  would 
seem  that  the  fact  that  a  foreign  corporation  is  engaged  in  the  manu- 


4*  State  v.  Insurance  Co.  of  North 
America,  71  Neb.  320,  99  N.  W.  36, 
100  N.  W.  405,  102  N.  W.  1022,  106 
N.  W.  767.  See  §5910,  infra,  for 
consideration  of  retaliatory  and  recip- 
rocal legislation  in  respect  to  foreign 
corporations. 

49  U.  S.  Const.  Art.  I,  §  8,  cl.  8. 

Win  Grover  &  Baker  Sew.  Mach. 
Co.  v.  Butler,  53  Ind.  454,  21  Am.  Bep. 
200,  it  was  held  that  a  statute  requir- 
ing a  foreign  corporation  to  have  a 
known  place  of  business  in  the  state 
and  to  designate  an  agent  in  the  state 
on  whom  service  of  process  might  be 
had,  and  the  agent  to  deposit  in  the 
office  of  the  county  clerk  the  power 
of  attorney,  or  other  authority  under 
which  he  acted,  had  no  application  to 
a  foreign  corporation  engaged  in  the 
manufacture  and  sale  of  an  article 
protected  by  letters  patent.  This  rule 
was  followed  in  Walter  A.  Wood 
Mowing  &  Beaping  Mach.  Co.  v.  Cald- 
well, 54  Ind.  270,  23  Am.  Bep.  641; 
Domestic  Sew.  Mach.  Co.  v.  Hatfield, 
58  Ind.  187,  and  Shook  v.  Singer  Mfg. 


Co.,  61  Ind.  520.    See,  however,  Toledo 
Agr.  Works  v.  Work,  70  Ind.  253. 

Where  a  foreign  corporation  en- 
gaged in  the  manufacture  of  patented 
articles  permitted  its  agent  for  the 
sale  thereof  in  the  state  to  take  and 
retain  as  his  own  property  notes  given 
by  the  purchasers  of  such  articles, 
and  took  the  note  of  such  agent  for 
an  amount  equal  to  the  unpaid  pur- 
chase price  thereof,  it  was  held  that 
the  consideration  for  the  agent's  note 
was  the  customers'  notes  and  not  the 
patented  article  and  that  the  corpora- 
tion could  not  maintain  an  action  on 
the  note  given  by  the  agent  until 
it  complied  with  a  statute  imposing 
certain  conditions  upon  foreign  cor- 
porations and  their  agents  doing  busi- 
ness in  the  state  and  suspending  the 
right  of  action  on  contracts  made  by 
foreign  corporations  in  the  state  until 
compliance  by  the  foreign  corpora- 
tions with  the  statutory  requirements. 
Domestic  Sew.  Mach.  Co.  v.  Hatfield, 
58  Ind.  187. 
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facture  and  sale  of  a  patented  article  does  not  exempt  it  from  the 
regulations  imposed  upon  foreign  corporations.61 


W  In  Patterson  v.  Kentucky,  97  U. 
S.  (7  Otto)  501,  24  L.  Ed.  1115,  in  up- 
holding the  validity  of  a  state  oil 
inspection  act  prohibiting  the  sale  of 
oils  condemned  thereunder  against  the 
contention  of  the  assignee  of  a  patent 
for  the  manufacture  of  oil  that  the 
statute  obstructed  the  right  conferred 
by  the  patent,  the  court  said  that 
"the  right  which  the  patentee  or  his 
assignee  possesses  in  the  property, 
created  by  the  application  of  a  pat- 
ented discovery,  must  be  enjoyed  sub- 
ject to  the.  complete  and  salutary 
power  with  which  the  States  have 
never  parted,  of  so  defining  and  regu- 
lating the  sale  and  use  of  property 
within  their  respective  limits  as  to 
afford  protection  to  the  many  against 
the  injurious  conduct  of  the  few.  The 
right  of  property  in  the  physical  sub- 
stance, which  is  the  fruit  of  the  dis- 
covery, is  altogether  distinct  from  the 
right  in  the  discovery  itself,  just  as 
the  property  in  the  instruments  or 
plate  by  which  copies  of  a  map  are 
multiplied  is  distinct  from  the  copy- 
right of  the  map  itself.  Stephens  v. 
Cady,  14  How.  530;  Stevens  v.  Glad- 
ding, 17  How.  453  [58  U.  S.  XV,  157]. 
The  right  to  sell  the  Aurora  oil  was 
not  derived  from  the  patent;  that 
right  existed  before  the  patent  and, 
unless  prohibited  by  valid  local  laws, 
could  have  been  exercised  without  the 
grant  of  letters  patent.  The  right 
which  the  patent  primarily  secures  is 
the  exclusive  right  in  the  discovery, 
which  is  an  incorporeal  right,  or,  in 
the  language  of  Lord  Mansfield,  in 
Miller  v.  Taylor,  4  Burr,  2303,  'a 
property  in  notion,'  which  'has  no 
corporeal  tangible  substance.'  The 
enjoyment  of  that  incorporeal  right 
may  be  secured  and  protected  by  na- 
tional authority  against  all  hostile 
state    legislation;    but    the    tangible 


property  which  comes  into  existence 
by  the  application  of  the  discovery  is 
not  beyond  the  control  as 'to  its  use 
of  state  legislation,  simply  because 
the  inventor  acquires  a  monopoly  in 
the  discovery."  See  also  Toledo  Agr. 
Works  v.  Work,  70  Ind.  253,  overrul- 
ing Grover  &  Baker  Sew.  Mach.  Co. 
v.  Butler,  53  Ind.  454,  21  Am.  Bep. 
200.  See  also  Fry  v.  State,  63  Ind. 
552,  30  Am.  Bep.  238. 

See  also  for  subjection  of  rights  of 
owners  of  patent  rights  and  copy- 
rights to  police  power  of  state: 

United  States.  Straus  v.  Victor 
Talking  Mach.  Co.,  243  U.  S.  490,  61 
L.  Ed.  866,  L.  B.  A.  1917  E  1196,  Ann. 
Cas.  1918  A  955:  Straus  v.  American 
Publishers'  Ass'n,  231  U.  S.  222,  58 
L.  Ed.  192,  Ann.  Cas.  1915  A  369 
(copyright);  United  States  v.  Wins- 
low,  227  U.  S.  202,  57  L.  Ed.  481, 
aff 'g  195  Fed.  578;  Virtue  v.  Creamery 
Fackage  Mfg.  Co.,  227  U.  S.  8,  57  L. 
Ed.  393,  aff 'g  179  Fed.  115;  Standard 
Sanitary  Mfg.  Co.  v.  United  States, 
226  U.  S.  20,  57  L.  Ed.  107;  Henry  v. 
A.  B.  Dick  Co.,  224  U.  S.  1,  56  L.  Ed. 
645,  Ann.  Cas.  1913  D  880;  Dr.  Miles 
Medical  Co.  v.  John  D.  Park  &  Sons 
Co.,  220  U.  S.  373,  55  L.  Ed.  502 
(proprietary  medicine);  Leeds  & 
Catlin  Co.  v.*  Victor  Talking  Mach. 
Co.,  213  U.  S.  325,  53  L.  Ed.  816; 
Webber  v.  Virginia,  103  U.  S.  344, 
2(i  L.  Ed.  565;  Motion  Picture  Patents 
Co.  v.  Universal  Film  Mfg.  Co.,  235 
Fed.  398,  aff'd  242  U.  S.  637,  61  L. 
Ed.  540;  United  States  v.  Keystone 
Watch  Case  Co.,  218  Fed.  502;  Kellogg 
Toasted  Corn  Flake  Co.  v.  Buck,  208 
Fed.  383,  following  Bauer  &  Cie  v. 
O  'Donnell,  229  U.  S.  1,  57  L.  Ed.  1041, 
50  L.  B.  A.  (N.  S.)  1185,  Ann.  Cas. 
1915  A  150;  Bobert  H.  Ingersoll  & 
Bro.  v.  McColl,  204  Fed.  147;  Ex  parte 
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§  5761.  Statutes  prohibiting  suing  in  or  removing  suits  to  federal 
courts.    As  has  been  seen,  a  state  may  wholly  exclude  a  foreign 
corporation,  or  it  may  admit  it  to  do  business  upon  such  conditions 
as  it  sees  fit,  and,  after  admitting  it,  may  withdraw  the  admission 
granted  or  impose  other  and  different  conditions.     Such  conditions 
are,  however,  subject  to  the  limitations  imposed  by  the  Federal  Con- 
stitution.62   In  some  jurisdictions,  with  a  view  to  bringing  tbie  con- 
trol of  the  relations  between  foreign  corporations  and  the  citizens 
wholly  in  the  hands  of  the  state,  one  of  the  conditions  imposed 
upon  the  doing  of  business  in  the  state  by  such  corporations  is  that 
they  shall  not  commence  any  action  in  a  federal  court  nor  remove 
any  action  by  or  against  it  from  a  state  to  a  federal  court,  where 
such  action  is  by  or  against  a  citizen  of  the  state.68    In  determining 
the  validity  of  statutes  imposing  a  condition  of  this  character,  a 
question  which  has  been  frequently  before  the  courts,64  it  must  be 


Robinson,  2  Bias.  309,  Fed.  Cas.  No. 
11,932. 

Delaware.  Vannini  v.  Paine,  1  Harr. 
65. 

Illinois.  Hollida  &  Ball  v.  Hunt,  70 
111.  109,  22  Am.  Bep.  63. 

Massachusetts.  United  Shoe  Ma- 
chinery Go.  v.  La  Chapelle,  212  Mass. 
467,  99  N.  E.  289. 

Michigan.  Cranson  v.  State,  37 
Mich.  309,  26  Am.  Bep.  514. 

New  York.  Livingston  v.  Van  In- 
gen,  9  Johns.  507. 

Ohio.  Jordan  v.  Overseers  of  Day- 
ton, 4  Ohio  294. 

Texas., Lock  v.  Citizens'  Nat.  Bank, 
—  Tex.  Civ.  App.  — ,  165  S.  W.  536. 

England.  Millar  v.  Taylor,  4  Burr 
2303. 

ft*  See  §{5753-5785,  supra. 

M  See  the  statutes  of  the  several 
states. 

M  United  States.  Donald  v.  Phila- 
delphia &  B.  Coal  k  Iron  Co.,  241  U. 
8.  329,  60  L.  Ed.  1027;  Harrison  v.  St. 
Louis  &  S.  F.  B.  Co.,  232  U.  S.  318, 
58  L.  Ed.  621,  L.  B.  A.  1915  P  1187; 
Herndon  v.  Chicago,  B.  I.  &  P.  B.  Co., 
218  U.  S.  135,  54  L.  Ed.  970;  Security 
Mut.  Life  Ins.  Co.  v.  Prewitt,  202  U. 
S.  247,  50  L.  Ed.  1013;  Barrow  Steam- 


ship Co.  v.  Kane,  170  U.  S.  100,  111, 
42  L.  Ed.  964;  Southern  Pacific  Co. 
v.  Denton,  146  U.  S.  202,  36  L.  Ed. 
943;  Barron  v.  Burnside,  121  IT.  8. 
186,  30  L.  Ed.  915;  Doyle  v.  Conti- 
nental Ins.  Co.,  94  U.  S.  535,  24  L.  Ed. 
148;  Home  Ins.  Co.  v.  Morse,  20  Wall. 
445,  22  L.  Ed.  365;  King  Tono- 
pah  Min.  Co.  v.  Lynch,  232  Fed.  485; 
Western  U.  Tel.  Co.  v.  Julian,  169  Fed. 
166;  Seaboard  Air  Line  By.  Co.  v. 
Bailroad  Commission  of  Alabama,  155 
Fed.  792;  Metropolitan  Life  Ins.  Co. 
v.  Harper,  3  Hughes  260,  Fed.  Cas. 
No.  9,505. 

Arkansas.  State  v.  Hodges,  114  Ark. 
155,  169  S.  W.  942. 

Illinois.  Home  Ins.  Co.  v.  Swigert, 
104  HI.  653. 

Indiana.  Western  U.  Tel.  Co.  v. 
Dickinson,  40  Ind.  444. 

Iowa.     Goodrel  v.  Kreiehbaum,  70 

Iowa  362,  30  N.  W.  872. 

Kentucky.    Com.  v.  Jellico  Coal  Co., 
97  Ky.  246,  17  Ky.  L.  Bep.  109,  30 
S.  W.  611;   Com.  v.  East  Tentiw** 
Coal  Co.,  97  Ky.  238,  17  Ky.  X».  *e?" 
139,  30  S.  W.  €08. 

Maine.     Hobbs  v.  Manhattan  I*9- 
Co.,  56  Me.  417,  96  Am.  Dec.    472. 
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borne  in  mind  that  the  judicial  power  of  the  United  States  as  created 
by  the  Federal  Constitution  and  provided  for  by  Congress  pursuant 
to  its  constitutional  authority  is  a  power  wholly  independent  of  state 
action,  and,  therefore,  the  several  states  may  not,  by  an  exertion  of 
authority  in  any  form,  directly  or  indirectly,  destroy,  abridge,  limit 
or  render  it  inefficacious.55  While  the  national  courts  may  enforce 
rights  created  and  remedies  granted  by  state  statutes  according  to 
their  terms,  the  jurisdiction  and  power  of  those  courts  were  not 
granted  by,  and  may  not  be  revoked,  annulled  or  impaired  by,  state 
legislation.56 


Michigan.  Home  Ins.  Co.  v.  Davis, 
20  Mich.  238. 

Ohio.  Baltimore  ft  O.  B.  Co.  v.  Cary, 
28  Ohio  St.  208;  Railway  Passenger 
Assur.  Co.  v.  Pierce,  27  Ohio  St.  155. 

Texas.  Texas  Land  ft  Mortgage  Co. 
v.  Worsham,  76  Tex.  556,  13  S.  W.  384. 

Wast  Virginia.  Bece  v.  Newport 
News  ft  M.  V.  Co.,  32  W.  Va.  164,  3 
L.  B.  A.  572,  9  S.  E.  212. 

Wisconsin.  State  v.  Doyle,  40  Wis. 
175,  32  Am.  Bep.  692. 

For  right  of  domesticated  foreign 
corporations  to  remove  cause  to  fed- 
eral court,  see  I  2970  et  seq.,  supra. 

For  removal  of  cause  against  for- 
eign corporation  generally,  see 
SI  6006,   6009,  infra. 

65  Harrison  v.  St.  Louis  ft  S.  F.  B. 
Co.,  232  U.  8.  318,  58  L.  Ed.  621,  L.  B. 
A.  1915  F  1187,  aff'g  171  Fed.  480.  See 
also  Donald  v.  Philadelphia  ft  B.  Coal 
ft  Iron  Co.,  241  U.  S.  329,  60  L.  Ed. 
1027,  aff'g  216  Fed.  199;  Boach  v. 
Atchison,  T.  ft  S.  F.  B.  Co.,  218  TJ.  S. 
159,  54  L.  Ed.  978;  Herndon  v.  Chi- 
cago, B.  I.  ft  P.  B.  Co.,  218  U.  S.  135, 
54  L.  Ed.  970;  Copper  Queen  Consol. 
Min.  Co.  v.  Jones,  237  Fed.  131;  Quin* 
ette  v.  Pullman  Co.,  233  Fed.  980, 
denying  rehearing  229  Fed.  333;  King 
Tonopah  Min.  Co.  v.  Lynch,  232  Fed. 
485;  Louisville  ft  N.  B.  Co.  v.  State, 
107  Miss.  597,  65  So.  881;  State  v. 
Johnston,  234  Mo.  338,  137  S.  W.  595. 
See,  however,  State  v.  Hodges,  114 
Ark.  155,  169  &  W.  942. 


In  Harrison  v.  St.  Louis  ft  S.  F. 
B.  Co.,  232  TJ.  S.  318,  58  L.  Ed.  621, 
L.  B.  A.  1915  F  1187,  Chief  Justice 
White,  after  laying  down  the  above 
rule,  said:  "The  doctrine  is  so  ele- 
mentary as  to  require  no  citation  of 
authority  to  sustain  it.  Indeed  it 
stands  out  so  plainly  as  one  of  the 
essential  and  fundamental  exceptions 
upon  which  our  constitutional  system 
rests,  and  the  lines  which  define  it 
are  so  broad  and  obvious,  that,  unlike 
some  of  the  other  powers  delegated 
by  the  Constitution,  where  the  lines 
of  distinction  are  less  clearly  defined, 
the  attempts  to  transgress  or  forget 
them  have  been  so  infrequent  as  to 
call  for  few  occasions  for  their  state- 
ment and  application." 

*6  King  Tonopah  Min.  Co.  v.  Lynch, 
232  Fed.  485;  Butler  Bros.  Shoe  Co.  v. 
United  States  Bubber  Co.,  156  Fed.  1. 

"It  is  insisted  that  the  petition  for 
removal  shows  that  appellee  is  a  for- 
eign corporation,  without  a  permit  to 
do  business  in  this  state.  We  presume 
it  could  be  more  correctly  stated  that 
the  petition  or  motion  for  removal 
does  not  allege  that  appellant  had 
such  permit.  This  we  do  not  under- 
stand to  be  a  necessary  allegation  in 
a  petition  for  removal.  The  fact  that 
appellant  had  not  procured  a  permit 
in  this  state  will  not  of  itself  render 
the  judgment  void  which  is  sought 
to  be  canceled,  and  upon  which  ap- 
pellee was  relying  to  support  its  right 
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In  passing  upon  the  validity  of  statutes  which  impose  such  a  con- 
dition, the  United  States  Supreme  Court  has  differentiated  between 
statutes  which  exact  a  waiver  of  the  right  of  removal  as  a  condition 
precedent  to  the  granting  of  permission  to  a  foreign  corporation  to  do 
business  and  statutes  which  provide  that  where  a  foreign  corporation 
so  removes  a  cause,  its  license  to  do  business  shall  be  revoked.  The 
former  class  of  statutes  has  been  held  invalid,  the  latter  has  been  held 
valid.*7 


to  the  land  in  question.  This  law, 
therefore,  would  not  prevent  the  fed- 
eral court  from  maintaining  a  suit 
or  a  defense  based  on  such  judgment, 
even  though  in  a  state  court  such 
right  could  not  be  enforced  therein. 
The  only  penalty  inflicted  for  failure 
to  obtain  a  permit  to  do  business  in 
the  state  would  be  to  prevent  a  suit 
by  the  corporation  in  this  state.  This 
does  not  affect  the  jurisdiction  of  the 
federal  court.  David  Lupton's  Sons 
v.  Automobile  Club,  225  U.  8.  489,  56 
L.  Ed.  1177,  Ann.  Gas.  1914  A  699." 
Huff,  C.  J.,  in  Kruegel  v.  Standard 
Savings  &  Loan  Ass'n,  —  Tex.  Civ. 
App.  — ,  196  S.'  W.  283. 

The  denial  by  the  constitution  and 
laws  of  a  state  to  a  foreign  corpora* 
tion  of  the  right  to  remove  causes 
against  it  to  the  federal  court  under 
the  penalty  of  not  permitting  it  to 
avail  itself  of  the  statute  of  limita- 
tions of  the  state,  is  an  unconstitu- 
tional exercise  of  authority  by  the 
state.  Quinette  v.  Pullman  Co.,  233 
Fed.  980,  denying  rehearing  229  Fed. 
333. 

9f  Security  Mut.  Life  Ins.  Co.  v. 
Prewitt,  202  U.  S.  246,  50  L.  Ed.  1013, 
6  Ann.  Cas.  317,  upholding  the  de- 
cision in  Prewitt  v.  Security  Life  Ins. 
Co.,  119  Ky.  321,  1  L.  B.  A.  (N.  S.) 
1019,  115  Am.  St.  Rep.  264,  83  S.  W. 
611,  84  S.  W.  527.  The  court  after 
considering  Home  Ins.  Co.  v.  Morse, 
20  Wall.  (U.  S.)  445,  22  L.  Ed.  365, 
and  Doyle  v.  Continental  Ins.  Co.,  94 
U.  S.  535,  24  L.  Ed.  148,  *aid:  "In 
these  two  cases  this  court  decided  that 


any  agreement  made  by  a  foreign  in- 
surance company  not  to  remove  a 
cause  to  the  federal  court  was  void, 
whether  made  pursuant  to  a  statute 
of  the  state  providing  for  such  agree- 
ment, or  in  the  absence  of  such  stat- 
ute; but  that  the  state,  having  power 
to  exclude  altogether  a  foreign  insur- 
ance company  from  doing  business 
within  the  state,  had  power  to  enact 
a  statute  which,  in  addition  to  provid- 
ing for  the  agreement  mentioned,  also 
provided  that  if  the  company  did  re- 
move a  case  from  the  state  to  a  fed- 
eral court,  its  right  to  do  business 
within  the  state  should  cease,  and  its 
permit  should  be  revoked.  It  was 
held  there  was  a  distinction  between 
the  two  propositions,  and  one  might 
be  held  void  and  the  other  not.  The 
case  of  Barron  v.  Burnside,  121  U.  8. 
186,  30  L.  Ed.  915,  has  been  cited  aa 
overruling  the  Doyle  case,  and  as  hold- 
ing that  a  statute  of  the  nature  of 
the  one  in  question  here  is  void  as  a 
violation  of  the  Federal  Constitution. 
In  that  case  a  statute  of  Iowa  was 
under  consideration.  *  *  *  The 
first  section  provides  for  an  applica- 
tion by  the  foreign  company  to  the 
secretary  of  state,  requesting  that  a 
permit  be  issued  to  the  corporation 
to  transact  business  in  the  state.  It 
also  provides  that  the  application  shall 
contain  a  stipulation  that  the  permit 
shall  be  subject  to  each  of  the  pro- 
visions of  the  act.  The  3rd  section, 
provides  that  if  any  cases  commenced 
in  a  state  court  were  removed  to  a 
federal  court,  the  corporation  should 
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A  statute  of  such  type  will  not  be  upheld  where  it  infringes  the 
constitutional  rights  of  the  foreign  corporation.    So  the  license  to  do 


thereupon  forfeit  any  permit  issued 
or  any  authority  granted  to  it  to 
transact  business  in  the  state.  The 
4th  seetion  provides  for  punishing  the 
agents,  officers,  or  servants  of  the 
corporation  for  doing  business  as  such 
in  the  state,  if  the  corporation  had 
not  complied  with  the  statute  and 
taken  out  and  retained  a  valid  permit 
to  do  business  within  the  state.  The 
corporation  had  not,  in  fact,  taken  out 
a  permit.  Barron,  the  plaintiff  in 
error,  was  a  servant  of  the  corpora- 
tion, and  was  engaged  as  engineer  in 
running  a  train  of  the  corporation, 
which  started  from  Chicago  and  was 
running  into  the  state  of  Iowa.  He 
was  arrested  in  Iowa  for  acting  as 
the  agent  of  the  company  in  that 
state,  while  the  company  had  no  per- 
mit. Having  been  arrested,  he  ap- 
plied to  the  Supreme  Court  of  the 
state  for  a  writ  of  habeas  corpus, 
which  was  issued  and  a  return  made, 
and  the  case  heard  upon  an  agreed 
statement,  containing  the  above  f  acts. 
The  state  court  upheld  the  validity  of 
the  statute,  and  the  case  was  brought 
to  this  court  by  writ  of  error,  where 
the  judgment  was  reversed  and  the 
statute  held  invalid.  In  the  opinion 
delivered  in  this  court  it  will  be  ob- 
served that  the  agreement  or  stipula- 
tion provided  for  in  the  statute  was 
the  material  fact  upon  which  the  court 
proceeded,  and  it  was  held  that  the 
statute  did  require  such  agreement. 
The  various  requirements  mentioned 
in  the  1st  section  of  the  statute  were 
referred  to  as  forming  in  fact  but  one 
proceeding,  and  as  indissolubly  bound 
up  with  the  application  for  a  permit 
that  could  not  be  issued  unless  the 
stipulation  was  given  which  made 
the  permit  specially .  subject  to  each 
of  the  provisions  of  the  act,  including 
the  provision  not  to  remove.     It  is 


clear  from   the  whole  case  that  the 
stipulation    not    to   remove   was    re- 
garded as  the  material  part,  and  the 
case  was  decided  on  that  foundation. 
*    •    *    In  Southern  P.  Co.  v.  Denton, 
146  U.  S.  202,  207,  36  L.  Ed.  942,  the 
same  principle  was  stated.     *     *     * 
The  court,  per  Mr.  Justice  Gray,  in  the 
course  of  the  opinion,  remarked  that 
a  statute  requiring  the  corporation  as 
a  condition  precedent  to  obtaining  a 
permit  to  do  business  within  the  state, 
to    surrender    a    right    and    privilege 
secured   by  the   Federal  Constitution 
and   laws,    was  unconstitutional   and 
void.     *     *     *    In  Barrow  S.  S.  Co. 
v.  Kane,  170  U.  S.  100,  42  L.  Ed.  964, 
Justice  Gray,  in  delivering  the  opinion 
of  the  court,  again  stated  what  was 
regarded  as  the   holding  in  the  two 
cases  of  Home  Ins.  Co.  v.  Morse  and 
Barron    v.   Burnside,    and    said    that 
1  statutes   requiring   foreign    corpora- 
tions, as   a   condition   of  being  per- 
mitted to  do  business  within  the.  state, 
to  stipulate  not  to  remove  into  the 
courts    of    the    United    States    suits 
brought  against  them  in  the  courts  of 
the  state,  have  been  adjudged  to  be 
unconstitutional    and   void.'     It   was 
the  exaction  of  a  stipulation  or  agree- 
ment that  rendered  the  statute  illegal. 
It  was  also  said  in  Blake  v.  McClung, 
172.  TJ.  S.  239,  255,  43  L.  Ed.  432,  that 
a  statute  providing  that  a  stipulation 
should    be   made   that    the    company 
would  not  remove  a  case  into  a  fed- 
eral court  was  void  because  it  made 
the   right   to   do  business  under  the 
license   or  permit   depend   upon   the 
surrender   by   the    corporation    of   a 
privilege  secured  to  it  by  the  consti- 
tution.   *    *     #    It  has  not  been  de- 
cided that  a  statute  which  has  no  re- 
quirement for  a  stipulation  or  agree- 
ment not  to  remove  is  void  if  there 
be  simply  a  provision  therein  for  a 
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a  local  business  in  the  state  given  to  a  foreign  railway  corporation 
which  was  already  within  the  state  complying  with  its  laws,  and  had 
acquired,  under  the  sanction  of  the  state,  a  large  amount  of  property 


revocation  of  the  permit,  such  as  is 
contained  in  the  statute  under  review. 
As  a  state  has  power  to  refuse  per- 
mission to  a  foreign  insurance  com- 
pany to  do  business  at  all  within  its 
confines  and  as  it  has  power  to  with- 
draw that  permission  when  once  given, 
without  stating  any  reason  for  its 
action,  the  fact  that  it  may  give  what 
some  may  think  a  poor  reason  or  none 
for  a  valid  act  is  immaterial.  •  •  • 
Thus  it  is  admitted  that  a  state  has 
power  to  prevent  a  company  from 
coming  into  its  domain,  and  that  it 
has  power  to  take  away  its  right  to 
remain  after  having  been  permitted 
once  to  enter,  and  that  right  may  be 
exercised  from  good  or  bad  motives; 
but  what  the  companies  deny  is  the 
right  of  a  state  to  enact  in  advance 
that  if  a  company  remove  a  case  to  a 
federal  court  its  license  shall  be  re- 
voked. We  think  this  distinction  is 
not  well  founded.  The  truth  is  that 
the  effect  of  the  statute  is  simply 
to  place  foreign  insurance  companies 
upon  a  par  with  the  domestic  ones 
doing  business  in  Kentucky.  No  stip- 
ulation or  agreement  being  required 
as  a  condition  for  coming  into  the 
state  and  obtaining  a  permit  to  do 
Business  therein,  the  mere  enactment 
of  a  statute  which,  in  substance,  says 
if  you  choose  to  exercise  your  right 
to  remove  a  case  into  a  federal  court, 
your  right  to  further  do  business  in 
the  state  shall  cease  and  your  permit 
tthall  be  withdrawn,  is  not  open  to 
any  constitutional  objection.  The  rea- 
soning in  the  Doyle  case  we  think  is 
good." 

"It  is  true,  there  are  constitutional 
rights  which  may  be  waived;  that  is, 
one  may  voluntarily  refrain  from 
claiming  or  exercising  them.  But  it 
does  not  follow  from  this  that  a  state 
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may  by  statute  exact  from  a  evapora- 
tion  a   valid,   express   agreeme»~nt  to 
abandon  any   such   right.     Nor*     does 
the  circumstance  that  such  a  evapora- 
tion acquires  or  holds  property  :m_n  the 
state,  or  does  business  therein, 
time  when  the  statutes  of  the 
prohibit  the   exercise   of  a  co 
tional  right,  warrant  the  presu: 
that    the    corporation   has   agre? 
waive  that  right.     Pope  Mfg. 
Gormully,   144  U.  S.  224,  234, 
Ed.  414;  Blake  v.  McClung,  172 
239,  255,  43  L.  Ed.  432.    In  Ho 
surance  Co.  v.  Morse,  20  Wall.  [ 
445,  451,  22  L.  Ed.  365,  Justice 
says:     'Every   citizen   is   entitle 
resort  to  all  the  courts  of  the  co 
and  to  invoke  the  protection  wh: 
the  laws  or  all  those  courts  mi 
ford    him.     A   man   may   not 
away  his  life  or  his  freedom, 
substantial  rights.    In  a  criminal- 
he  cannot,  as  was  held  in  Cams 
Case  (18  N.  Y.  128),  be  tried  i 
other  manner  than  by  a  jury    + 
men,    although    he    consent    in 
court  to  be  tried  by  a  jury  of  11_ 
In  a  civil  case  he  may  submm. 
particular  suit  by  his  own  cons^  x&t  to 
an  arbitration  or  to  the  decisi<^^  °* 
a  single  judge.     So  he  may  on. 3-*  *° 
exercise  his  right  to  remove  hi0      fluit 
to  a  federal  tribunal,  as  often    ^a^  **e 
thinks  fit,  in  each  recurring  cas^-»      ** 
these    aspects    any    citizen    mavy     n0 
doubt  waive  the  rights  to  whi«^l*  he 
may  be   entitled.     He   cannot,       liow- 
ever,  bind  himself  in  advance  "*>y  ** 
agreement,  which  may  be  specific*"/ 
enforced,  thus  to  forfeit  his  rig**fc*  at 
all  times  and  on  all  occasions  -wfcenj 
ever  the  case  may  t>e  present^**- 
Farrington,  J.,  in  King  TonopaH    ^m# 
Go.  v.  Lynch,  232  Fed.  485. 

State  statutes  which  forbid    «*er" 
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within  its  borders,  and  thus  had  become  a  person  within  the  meaning 
of  the  Federal  Constitution  and  entitled  to  its  protection,  cannot  be 
revoked  because  the  corporation,  by  bringing  a  suit  in  the  federal 


cise  of  the  right  of  removal  by  a 
foreign  corporation,  or  whieh,  as  a 
condition  precedent  to  transacting 
business  in  the  state,  require  such  a 
corporation  to  agree  in  advance  that 
it  will  not  remove  any  case  to  the 
federal  court,  are  repugnant  to  the 
Constitution  of  the  United  States,  and 
void,  and  the  agreement  made  in  con- 
formity to  such  a  statute  is  contrary 
to  public  policy;  it  derives  no  sup- 
port from  the  statute,  and  is  void 
also."  King  Tonopah  Min.  Co.  v. 
Lynch,  232  Fed.  485.  See  also  Hen- 
derson v.  Chicago,  B.  I.  &  P.  R.  Co., 
218  XT.  8.  135,  54  L.  Ed.  970;  South- 
ern Pac.  Co.  v.  Denton,  146  TJ.  S.  202, 
207,  36  L.  Ed.  943;  Home  Ins.  Co.  v. 
Morse,  20  Wall.  (U.  6.)  445,  22  L.  Ed. 
365;  Shawnee  Fire  Ins.  Co.  v.  Na- 
tional Surety  Co.,  94  Kan.  305,  146 
Pac.  412.  Compare  Judson  v.  Knights 
of  the  Maccabees  of  the  World,  220 
Fed.  1004. 

"In  Home  Ins.  Co.  v.  Morse,  20 
Wall.  (U.  S.)  445,  22  L.  Ed.  365, 
a  New  York  insurance  company  had 
been  sued  in  the  state  court  of  Wis- 
consin; the  court,  believing  that  such 
a  statute  and  agreement  against  re- 
moval of  causes  justified  the  dismissal 
of  the  company's  petition  to  remove, 
proceeded  to  trial,  and  rendered  a 
judgment  for  plaintiff.  The  judgment 
was  affirmed  by  the  Supreme  Court 
of  Wisconsin.  It  was  held  that  by 
doing  business  in  the  state  the  com- 
pany had  accepted  the  statute  and 
waived  its  right  of  removal;  but  on 
writ  of  error  the  Supreme  Court  of 
the  United  States  pronounced  all  pro- 
ceedings had  in  the  state  courts  sub- 
sequent to  petition  for  removal  illegal, 
reversed  the  judgment  and  ordered 
that   the  prayer  of  the  petition  be 


granted.  The  right  to  exclude  the 
corporation  was  recognized,  but  no 
rights  to  prevent  the  removal  of  a 
cause  was  conceded.  In  that  case 
Wisconsin  said  to  the  Home  Insur- 
ance Company:  Give  up  all  right  of 
removal,  or  you  cannot  do  business 
within  this  state.  In  the  present  case 
the  state  of  Nevada  said  to  the  King 
Tonopah  Mining  Company:  Appoint  a 
state  agent,  or  submit  to  service  of 
process  on  the  secretary  of  state,  with 
no  duty  on  his  part  to  give  you  notice 
when  action  is  brought  against  you  in 
our  courts.  The  alternative  in  the 
first  case  may  be  legally  enforced,  be- 
cause the  state  may  exclude  a  foreign 
corporation,  with  or  without  reason; 
but  in  the  second  case  the  alternative 
must  be  enforced,  if  at  all,  in  the  face 
of  the  constitutional  provision  pro- 
hibiting the  state  from  depriving  any 
person  of  property  without  due  proc- 
ess of  law."  King  Tonopah  Min.  Co. 
v.  Lynch,  232  Fed.  485. 

Where  a  foreign  insurance  company 
has  voluntarily  accepted  a  license  to 
do  business  in  a  state  the  laws  of 
which  provide  that  such  license  shall 
be  revolted  if  the  corporation  remove 
an  action  instituted  against  it  in  the 
state  courts  to  the  federal  courts,  no 
foundation  is  laid  for  federal  juris- 
diction in  a  suit  in  equity  by  the 
company  to  have  the  prosecution  of 
the  suit  against  it  enjoined,  by  the 
fact  that,  under  the  provisions  stated 
relative  to  the  revocation  of  its  li- 
cense, it  has  not  the  same  control  over 
an  action  brought  against  it  as  it 
would  have  over  a  suit  which  it 
might  institute.  Cable  v.  United 
States  Life  Ins.  Co.  of  New  York, 
191  U.  S.  288,  48  L.  Ed.  188,  rev'g 
111  Fed.  19. 
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court,  violated  a  statute  of  the  state  providing  for  a  forfeiture  of  the 
right  of  a  foreign  corporation  to  do  business  in  the  state  and  sub- 
jecting it  to  penalties  in  case  it  should  bring  a  suit  in  the  federal 
courts.08  And  a  foreign  corporation  doing  business  in  a  state  which 
has  removed  to  the  federal  court  an  action  brought  against  it  in  the 
state  court  may  enjoin  the  enforcement  of  a  statute  of  a  state  pro- 
viding that  a  foreign  corporation  doing  business  in  the  state  shall 
forfeit  its  charter  by  such  a  removal  of  an  action,  and  that  if  it  shall 
continue  to  do  business  in  the  state  after  such  removal,  it  shall  be 
guilty  of  a  misdemeanor.09  Such  a  statute  is  void  as  denying  to  the 
foreign  corporation  the  equal  protection  of  the  law.60 

It  seems  well  settled  that  a  statute  imposing  such  a  condition  will 
not  be  sustained  where  it  applies  to  a  corporation  engaged  in  inter- 
state commerce,61  even  though  the  corporation  is  also  engaged  in 
intrastate  commerce.68    Thus  a  statute  providing  that. the  domicile  of 


MHerndon  v.  Chicago,  B.  I.  ft  P. 
R.  Co.,  218  U.  S.  135,  54  L.  Ed.  970. 
Day,  J.,  said:  ''In  all  the  cases  in 
this  court  discussing  the  right  of  the 
states  to  exclude  foreign  corporations, 
and  to  prevent  them  from  removing 
cases  to  the  federal  courts,  it  has 
been  conceded  that  while  the  right  to 
do  local  business  within  the  state  may 
not  have  been  derived  from  the  Fed- 

■ 

eral  Constitution,  the  right  to  resort 
to  the  federal  courts  is  a  creation  of 
the  Constitution  of  the  United  States 
and  the  statutes  passed  in  pursuance 
thereof. ' ' 

59  Copper  Queen  Consol.  Min.  Co.  v. 
Jones,  237  Fed.  131. 

60  Western  tJ.  Tel.  Co.  v.  Julian, 
169  Fed.  166;  Chicago,  R.  I.  ft  P.  Ry. 
Co.  v.  Swanger,  157  Fed.  783,  aff'd 
213  TJ.  S.  135,  54  L.  Ed.  970;  Seaboard 
Air  Line  Ky.  Co.  v.  Bailroad  Commis- 
sion of  Alabama,  155  Fed.  792.  See, 
however,  State  v.  Hodges,  114  Ark. 
155,  169  S.  W.  942,  where  a  statute 
providing  that  if  any  foreign  corpora- 
tion, without  the  consent  of  the  other 
party  to  any  suit  against  it  in  the 
state,  should  remove  it  to  any  federal 
court,  its  authority  to  do  business  in 
the  state  should  be  revoked,  was  held 
constitutional. 


61  Donald  v.  Philadelphia  ft  B.  Coal 
ft  Iron  Co.,  241  TJ.  S.  329,  60  L.  Ed. 
1027,  aff'g  216  Fed.  199;  Copper 
Queen  Consol.  Min.  Co.  v.  Jones,  237 
Fed.  131 ;  Quinette  v.  Pullman  Co.,  233 
Fed.  980,  denying  rehearing  229  Fed. 
333;  King  Tonopah  Min.  Co.  v.  Lynch, 
232  Fed.  485;  Louisville  ft  N.  B.  Co. 
v.  State,  107  Miss.  597,  65  So.  881; 
State  v.  Johnston,  234  Mo.  338, 137  8. 
W.  595.  See,  however,  State  v.  Hodges, 
114  Ark.  155,  169  S.  W.  942. 

68  See  the  cases  cited  in  the  preced- 
ing note. 

In  Donald  v.  Philadelphia  ft  B.  Coal 
ft  Iron  Co.,  241  TJ.  S.  329,  60  L.  Ed. 
1027,  certain  foreign  corporations 
which  were  doing  both  interstate  and 
intrastate  business  in  the  state  en- 
joined the  secretary  of  state  from 
revoking  their  licenses  to  do  busi- 
ness within  the  state  because  of  the 
removal  to  a  federal  court  of  suits 
brought  against  them  by  citizens  of 
the  state.  McReynolds,  J.,  said: 
' '  Consideration  of  the  Wisconsin  stat- 
utes convinces  us  that  they  seek  to 
prevent  appellees  and  other  foreign 
commercial  corporations  doing  local 
business  from  exercising  their  consti- 
tutional right  to  remove  suits  into 
•federal  courts.    To  accomplish  this  is 
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every  person,  firm  or  corporation  conducting  a  business  in  person,  by 
agent,  through  an  office,  or  otherwise  transacting  business  within  the 
state,  and  which  has  complied  or  may  comply  with  the  laws  of  the 
state,  shall  be  for  all  purposes  deemed  and  held  to  be  the  state  by 
which  such  statute  was  enacted,  and  also  providing  for  the  imme- 
diate revocation  of  the  license  or  charter  to  do  business  within  the 
state  of  every  such  person,  firm  or  corporation  who  shall  claim,  or 
declare  in  writing  before  any  court  of  law  or  equity  within  the  state, 
domicile  within  another. state  or  country,  and  for  the  punishment  bv 
severe  penalties  of  the  doing  of  business  in  the  state  after  the  license 
or  charter  is  revoked,  unconstitutionally  abridges  the  right  of  a 
foreign  interstate  railroad  carrier  doing  business  in  the  state  to 
remove  to  a  federal  court  a  suit  brought  against  it  in  a  court  of  the 
state  by  a  citizen  and  resident  of  such  state.68    A  statute  providing 


beyond  the  state's  power.  *  *  * 
We  are  asked  in  effect  to  reconsider 
the  question  discussed  and  definitely 
determined  in  Harrison  v.  St.  Louis  & 
8.  P.  R.  Co.,  232  U.  S.  318,  58  L.  Ed. 
621,  L.  B.  A.  1915  F  1187.  We  there 
said  (p.  328):  'The  judicial  power  of 
the  United  States  as  created  by  the 
Constitution  and  provided  for  by  Con- 
gress pursuant  to  its  constitutional 
authority  is  a  power  wholly  independ- 
ent of  state  action,  and  which,  there- 
fore, the  several  states  may  not,  by 
any  exertion  of  authority  in  any 
form,  directly  or  indirectly,  destroy, 
abridge,   limit,    or    render    inefficaci- 


ous. 


f    99 


"The  power  of  the  state  to  revoke 
the  license  of  a  foreign-  insurance 
company,  which  had  violated  a  stat- 
ute prohibiting  removal  of  causes  to 
a  federal  court,  was  upheld  in  Doyle 
v.  Continental  Insurance  Co.,  94  XJ.  S. 
535,  24  L.  Ed.  148;  and  also  in 
Security  Mutual  Life  Insurance  Co.  v. 
Prewitt,  202  U.  &  246,  50  L.  Ed.  1013. 
But  these  decisions  rest,  not  on  any 
alleged  illegality  of  the  attempt  to 
remove,  but  on  the  authority  of  the 
state  to  regulate  its  purely  domestic 
affairs  without  direct  interference 
from  the  general  government.  Hence 
the   state   had   power   to   recall   the 


license,  even  though  its  motives  for  so 
doing  were  unlawful.  Becently,  how- 
ever, the  Supreme  Court  has  held  that, 
where  a  foreign  corporation  is  doing 
both  interstate  and  intrastate  busi- 
ness, a  state  may  not  revoke  a  license 
to  do  intrastate  business,  because  the 
corporation  removes,  or  attempts  to 
remove,  a  case  from  the  state  to  the 
federal  courts.  Harrison  v.  St.  Louis 
&  S.  P.  B.  Co.,  232  U.  8.  318,  58  L. 
Ed.  621,  L.  R.  A.  1915  P  1187."  Par- 
ington,  J.,  in  King  Tonopah  Min.  Co. 
v.  Lynch,  232  Ped.  485. 

«3  Harrison  v.  St.  Louis  &  S.  F.  B. 
Co.,  232  U.  S.  318,  58  L.  Ed.  621,  L. 
B.  A.  1915  P  1187.  White,  C.  J.,  said: 
"Coming,  then,  to  consider  the  stat- 
ute from  the  second  or  latter  point 
of  view,  we  think  it  is  clear  that  it 
plainly  and  obviously  forbids  a  resort 
to  the  federal  courts  on  the  ground 
of  diversity  in  citizenship  in  the  con- 
tingency contemplated,  punishes  by 
extraordinary  penalties  any  assertion 
of  the  right  to  remove  under  the  laws 
of  the  United  States  and  attempts  to 
divest  the  federal  courts  of  their 
power  to  determine,  if  issue  arises  on 
the  subject,  whether  there  is  a  right 
to  remove.  *  *  *  When  the  na- 
ture of  the  statute  is  thus  properly 
appreciated,  nothing  need  be  further 
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for  the  exclusion  of  federal  and  state  corporations  that  should  take 
advantage  of  their  right  to  institute  suits  in  or  remove  the  same  to 
the  federal  courts  is  void  as  to  a  railroad  company  incorporated  by 
Congress  to  engage  in  interstate  commerce,  and  to  serve  the  United 
States  in  the  transportation  of  troops  and  munitions  of  war.64 

§  5762.  State  statutes  interfering  with  interstate  or  foreign  com- 
merce. The  Constitution  of  the  United  States  provides  that  Con- 
gress shall  have  power  "to  regulate  commerce  with  foreign  nations, 
and  among  the  several  states,  and  with  the  Indian  tribes."68  The 
object  of  conferring  this  power  upon  Congress  was  to  protect  legiti- 
mate interstate  commerce  from  regulations  made  in  each  state  in  the 
interest  of  that  state  rather  than  in  the  interest  of  the  people  of  the 
United  States  as  a  whole.66    In  other  words,  it  was  for  the  protection 


said  to  manifest  its  obvious  repug- 
nancy to  the  Constitution,  or  to  demon- 
strate the  correctness  of  the  deeree 
of  the  court  below.  •  •  •  The 
proposition  that  the  constitutionality 
of  the  statute  and  the  aetion  taken 
under  it  is  supported  by  the  decisions 
in  Doyle  v.  Continental  Ins.  Co.,  04 
U.  8.  535,  24  L.  Ed.  148,  and  Security 
Mut,  L.  Ins.  Co.  v.  Prewitt,  202  TJ. 
8.  248,  50  L.  Ed.  1014,  is,  we  think, 
plainly  unfounded.  These  cases  in- 
volved state  legislation  as  to  a  sub- 
ject over  whieh  there  was  complete 
state  authority,  that  is,  the  exclusion 
from  the  state  of  a  corporation  which 
was  so  organized  that  it  had  no  au- 
thority to  do  anything  but  a  purely 
intrastate  business,  and  the  decisions 
rested  upon  the  grant  of  power  to  de- 
prive a  state  of  its  right  to  deal  with 
a  subject  which  was  in  its  complete 
control,  even  though  an  unlawful  mo- 
tive might  have  impelled  the  state  to 
extend  its  lawful  power.  But  that  the 
application  of  these  cases  to  a  situa- 
tion where  complete  power  in  a  state 
over  the  subject  dealt  with  does  not 
exist  has  since  been  so  repeatedly 
passed  upon  as  to  cause  the  question 
not  to  be  open.  Western  Union  Teleg. 
Co.  v.  Kansas,  216  TJ.  S.  1,  54  L.  Ed. 
355;  Pullman  Co.  v.  Kansas,  216  XT. 
8.  56,  54  L.   Ed.  378;  International 


Text-Book  Co.  v.  Pigg,  217  U.  8.  91, 
54  L.  Ed.  678,  27  L.  R.  A.  (N.  8.) 
493;  Buck  Stove  ft  Range  Co.  v.  Vick- 
ers,  226  TJ.  8.  205,  57  L.  Ed.  189;  and 
Herndon  v.  Chicago,  R.  I.  ft  P.  B. 
Co.  218  TJ.  8.  135,  54  L.  Ed.  970.  The 
grounds  of  the  decision  in  the  last 
case  show  the  extremely  narrow  scope 
of  the  rulings  in  the  Doyle  and  Pre- 
witt cases,  and  render  their  inap- 
plicability to  this  ease  certain.  In- 
deed the  ruling  in  the  Herndon  case 
and  in  those  subsequent  to  the  Doyle 
and  Prewitt  eases,  most  of  which 
were  reviewed  in  the  Herndon  case, 
demonstrates  that  no  authority  is  af- 
forded by  these  two  cases  for  the 
conception  that  it  is  within  the  power 
of  a  state  in  any  form,  directly  or 
indirectly,  to  destroy  or  deprive  of  a 
right  conferred  by  the  Constitution 
and  laws  of  the  United  States." 

64  Mercantile  Trust  Co.  v.  Texas  ft 
P.  Ry.  Co.,  216  Fed.  225. 

«  TJ.  8.  Const.  Art.  I,  §  8,  cL  2. 

66  United  States.  Pennsylvania  R. 
Co.  v.  Sonman  Shaft  Coal  Co.,  242 
TJ.  8. 120, 61  L.  Ed.  188;  South  Coving- 
ton ft  C.  St.  R.  Co.  v.  Covington,  235 
TJ.  S.  537,  59  L.  Ed.  350,  L.  R.  A. 
1915  T  792;  Houston,  E.  ft  W.  T.  R 
Co.  v.  United  States,  234  U.  8.  342, 
58  L.  Ed.  1341,  aff'g  205  Fed.  391; 
Kansas  City  Southern  R.  Co.  v.  Kaw 
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of  the  general  interests,  as  involved  in  interstate  and  international 
commerce,  that  Congress,  representing  the  whole  country,  was  given 
by  the  Constitution  full  power  to  regulate  commerce  among  the  states 
and  with  foreign  nations.67 

The  term  ' '  commerce, ' '  as  used  in  the  Federal  Constitution  in  con- 
ferring upon  Congress  the  power  to  regulate  commerce  among  the 
several  states  and  to  make  all  laws  which  shall  be  necessary  and 
proper  for  that  purpose,  comprehends  more  than  the  mere  exchange 
of  goods.  It  embraces  commercial  intercourse  in  all  its  branches, 
including  transportation  of  passengers  and  property  by  common 
carriers,  whether  carried  on  by  water  or  by  land.6*    The  term  has 


Valley  Drainage  Diat.,  233  IT.  S.  75, 
58  L.  Ed.  857;  Simpson  v.  Shepard, 
230  IT.  S.  352,  57  L.  Ed.  1511,  48  L. 
R.  A.  (N.  S.)  1151,  Ann.  Caa.  1916  A 
18;  Hoke  v.  United  States,  227  U.  S. 
308,  57  L.  Ed.  523,  43  L.  B.  A.  (N.  8.) 
906,  Ann.  Cas.  1913  E  905;  Chicago, 
B.  I.  &  P.  B.  Go.  v.  Hardwick  Farmers 
Elevator  Co.,  226  U.  S.  426,  57  L. 
Ed.  284,  46  L.  B.  A.  (N.  6.)  203; 
Standard  Oil  Co.  v.  United  States, 
221  U.  S.  1,  55  L.  Ed.  619,  34  L.  B. 

A.  (N.  S.)  834,  Ann.  Cas.  1912  D 
734;  Southern  B.  Co.  v.  Beid,  222 
U.  S.  424,  56  L.  Ed.  257;  Atlantic 
Coast  Line  B.  Co.  v.  Riverside  Mills, 
219  U.  8.  186,  55  L.  Ed.  167,  31  L. 

B.  A.  (N.  S.)  7;  Western  U.  TeL 
Co.  v.  Commercial  Milling  Co.,  218 
U.  S.  406,  54  L.  Ed.  1088,  36  L.  B.  A. 
(N.  S.)  220,  21  Ann.  Cas.  815;  Inter- 
national Text-Book  Co.  v.  Pigg,  217 
U.  S.  91,  54  L.  Ed.  678,  27  L.  B.  A. 
(N.  S.)  493,  18  Ann.  Cas.  1103;  Inter- 
state Commerce  Commission  v.  Illinois 
Cent.  B.  Co.,  215  U.  S.  452,  54  L.  Ed. 
280;  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  48  L.  Ed.  679; 
Kidd  y.  Pearson,  128  U.  8.  1,  32  L. 
Ed.  346;  Cook  v.  Pennsylvania,  97 
U.  S.  566,  24  L.  Ed.  1015;  Brown  v. 
Maryland,  12  Wheat.  419,  6  L.  Ed. 
678;  Gibbons  v.  Ogden,  9  Wheat.  1,  6 
L.  Ed.  23;  Shepard  v.  Northern  Pac 
B.  Co.,  184  Fed.  765,  modified  in  230 
U.  S.  352,  57  I*  Ed.  1611,  48  L.  B.  A. 


(N.  S.)   1151,  Ann.  Cas.  1916  A  18. 

Indiana,  Southern  B.  Co.  v.  Bail- 
road  Commission  of  Indiana,  179  Ind. 
23,  100  N.  E.  337. 

Kentucky.  Adams  Exp.  Co.  v.  Com., 
160  Ky.  66,  169  S.  W.  603. 

Oregon.  State  v.  Jacobson,  80  Ore. 
648,  L.  B.  A.  1916  E  1180,  157  Pac. 
1108. 

Tennessee.  Palmer  v.  Southern  Exp. 
Co.,  129  Tenn.  116,  165  8.  W.  236. 

Virginia.  Dalton  Adding  Mach.  Co. 
v.  Com.,  118  Va.  563,  88  S.  E.  167. 

67  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  48  L.  Ed.  679. 

68  United  States.  Pennsylvania  B. 
Co.  v.  Sonman  Shaft  Coal  Co.,  242  U. 
8.  120,  61  L.  Ed.  188;  Atchison,  T. 
&  S.  F.  B.  Co.  v.  Harold,  241  U.  S. 
371,  60  L.  Ed.  1050;  South  Covington 
&  C.  St.  B.  Co.  v.  Covington,  235  U. 
8.  537,  59  L.  Ed.  350,  L.  B.  A.  1915 
F  792;  United  States  v.  Ohio  Oil  Co., 
234  U.  S.  548,  58  L.  Ed.  1459;  Chicago, 
M.  &  St.  P.  B.  Co.  v.  Iowa,  233  U. 
S.  334,  58  L.  Ed.  988;  Mondou  v.  New 
York,  N.  H.  &  H.  B.  Co.,  223  U.  3. 
1,  56  L.  Ed.  327,  rev 'g  82  Conn.  373, 
73  Atl.  762,  and  173  Fed.  494;  Inter- 
national Text-Book  Co.  v.  Pigg,  217 
U.  S.  91,  54  L.  Ed.  678,  27  L.  B.  A. 
(N.  8.)  493,  18  Ann.  Cas.  1103;  Inter- 
state Commerce  Commission  v.  Illinois 
Cent.  B.  Co.,  215  U.  S.  452r  54  L.  Ed. 
280;  Adair  v.  United  States,  208  U. 
a  161,  5&  L.  Ed.  436,  13  Ann.  Cas. 
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never,  been  given  any  fixed,  definite  or  circumscribed  meaning  by  the 


764;  Hopkins  v.  Allen,  171  U.  S.  578, 
43  L.  Ed.  290;  County  of  Mobile  v. 
Kimball,  102  U.  S.  691,  26  L.  Ed-  238; 
Kalem  v.  United  States,  196  Fed.  888; 
United  States  v.  Tucker,  188  Fed.  741; 
Kansas  Natural  Gas  Go.  v.  Haskell, 
172  Fed.  545,  aff  'd  221  U.  S.  229,  55 
L.  Ed.  716,  35  L.  R.  A.  (N.  S.)  1193. 

Georgia.  Williams  v.  Fears,  110  Ga. 
584,  50  L.  R.  A.  685,  35  S.  E.  699. 

Indiana.  Southern  Ry.  Co.  v.  Rail- 
road Commission  of  Indiana,  179  Ind. 
23,  100  N.  E.  337. 

Kansas.  State  v.  Missouri  Pac.  R. 
Co.,  96  Kan.  609, 152  Pac.  777. 

Massachusetts.  Marconi  Wireless 
Tel.  Co.  of  America  v.  Com.,  218 
Mass.  558, 106  N.  E.  310. 

Missouri  Kansas  City  v.  McDon- 
ald, 175  8.  W.  917. 

North  Carolina.  Lloyd  v.  North 
Carolina  R.  Co.,  162  N.  C.  485,  78 
S.  E.  489. 

Oregon.  State  v.  Jacobson,  80  Ore. 
648,  L.  R.  A.  1916  E  1180,  157  Pac. 
1108. 

South  Carolina.  Varnville  Furniture 
Co.  v.  Charleston  &  W.  C.  Ry.  Co., 
98  S.  C.  63,  79  S.  E.  700. 

Texas.  Bogata  Mercantile  Co.  v. 
Outcault  Advertising  Co.,  —  Tex.  Civ. 
App.  — ,  184  S.  W.  333. 

Virginia.  Dalton  Adding  Mach.  Co. 
v.  Com.,  118  Va.  563,  88  S.  E.  167. 

West  Virginia.  Sperry  &  Hutchin- 
son Co.  v.  Hill,  76  W.  Va.  680,  86  a  E. 
748. 

Wisconsin.  Sullivan  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  163  Wis.  583,  158 
N.  W.  321;  Hamley  v.  Till,  162  Wis. 
533,  156  N.  W.  568;  Ruck  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  153  Wis.  158, 
140  N.  W.  1074;  Loverin  &  Browne 
Co.  v.  Travis,  135  Wis.  322,  115  N. 
W.  829. 

"It  has  been  said  that  the  word 
'commerce-*  as  used  in  the  Constitu- 
tion is  a  term  of  the  largest  import, 


and  not  susceptible  to  exact  and  com- 
prehensive definition.  Judge  Sanborn 
in  Butler  Bros.  Shoe  Co.  v.  United 
States  Rubber  Co.,  156  Fed.  1,  said; 
'Importation  into  one  state  from  an- 
other is  the  indispensable  element,  the 
test,  of  interstate  commerce;  and 
every  negotiation,  contract,  trade,  and 
dealings  between  citizens  of  different 
states,  which  contemplates  and  causes 
such  importation,  whether  it  be  goods, 
persons,  or  information,  is  a  trans- 
action of  interstate  commerce.1 " 
King,  J.,  in  F.  S.  Royster  Guano  Co. 
v.  Cole,  115  Me.  387,  99  Atl.  33. 

"Transportation  of  property  from 
a  point  in  one  state  to  a  point  in 
another  is  an  indispensable  element 
of  interstate  commerce.  But  the  mere 
act  of  such  transit  is  not  all.  A 
right  to  be  free  from  state  hindrance 
in  the  shipment  of  goods  from  state 
to  state  would  be  of  little  value  if 
the  sale  of  the  goods  after  arrival 
was  subject  to  burdensome  state  con- 
trol. A  right  to  solicit  orders  for 
goods  to  be  shipped  in,  to  fill  such 
orders  is  a  necessary  part  of  the 
interstate  sale  of  commodities.  Every 
negotiation,  contract,  trade,  and  deal- 
ing between  citizens  of  different 
states,  which  contemplates  and  causes 
such  importation,  is  a  transaction  of 
interstate  commerce. ' '  Vermont 
Farm  Mach.  Co.  v.  Hall,  80  Ore.  308, 
156  Pac.  1073. 

The-  term  "interstate  commerce " 
applies  to  "all  commerce  which 
crosses  the  state  line,  regardless  of 
the  distance  of  the  point  from  which 
it  comes  or  to  which  it  is  bound, 
before  or  after  crossing  such  line.  It 
matters  not  as  applied  to  a  particu- 
lar carrier,  that  the  whole  line  is  with- 
in a  state,  if  the  transportation  by 
that  carrier  is  a  part  of  one  continu- 
ous journey  from  one  state  to  another 
under  one  continuous  carriage."  State 
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Supreme  Court  of  the  United  States,  which  is  the  ultimate  tribunal 
in  all  matters  relating  to  such  commerce.68 

The  phrase  "among  the  several  states"  marks  the  distinction,  for 
the  purpose  of  governmental  regulation,  between  commerce  which 
concerns  two  or  more  states,  and  commerce  which  is  confined  to  a 
single  state  and  does  not  affect  other  states — the  power  to  regulate 
the  former  being  conferred  upon  Congress,  and  the  regulation  of  the 
latter  remaining  with  the  states  severally.70 

It  often  has  been  pointed  out  that  commerce  among  the  states  is  a 
practical,  not  a  technical,  conception.71 

Commerce  with  foreign  nations  means  commerce  between  citizens 


y.  Illinois  Cent.  R.  Co.,  246  111.  188, 
92  N.  £.  814.  See  also  Hoke  v.  United 
States,  227  U.  S.  308,  57  L.  Ed.  523, 
43  L.  B.  A.  (N.  S.)  906,  Ann.  Cas. 
.  1913  E  905,  aff'g  187  Fed.  992. 

"Commerce  between  the  states  con- 
sists of  intercourse  between  their  citi- 
zens, and  includes  the  transportation 
of  persons  and  property  and  the  navi- 
gation of  public  waters  for  that  pur- 
pose, as  well  as  the  purchase,  sale 
and  exchange  of  commodities,  and  the 
power  to  regulate  that  commerce  in- 
volves the  right  to  prescribe  rules  by 
which  it  shall  be  governed — that  is, 
the  conditions  upon  which  it  shall  be 
conducted."  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  8.  196,  29  L. 
Ed.  158,  quoted  with  approval  in  Hick- 
ory Marble  &  Granite  Co.  v.  Southern 
Ry.  Co.,  147  N.  C.  53,  60  S.  E.  719. 

"Interstate  commerce,  is  not  nec- 
essarily the  sale  of  goods,  and  it 
includes  negotiations  or  contracts 
and  dealings  between  citizens  of  dif- 
ferent states  which  contemplate  and 
cause  importation  whether  it  be  of, 
goods,  persons,  or  information."  But- 
ler Bros.  Shoes  Co.  v.  United  States 
Rubber  Co.,  156  Fed.  17,  quoted  in 
Wichita  Film  &  Supply  Co.  v.  Yale, 
194  Mo.  App.  60,  184  S.  W.  119. 

A  contract  by  which  a  foreign  cor- 
poration engaged  in  advertising  busi- 
ness agrees  to  furnish  advertising  cuts 


and  type  to  a  domestic  mercantile 
corporation  involves  interstate  com- 
merce. Bogata  Mercantile  Co.  v.  Out- 
cault  Advertising  Co.,  —  Tex.  Civ. 
App.  — ,  184  S.  W.  333. 

Where  a  foreign  corporation  sup- . 
plies  the  lectures  and  performers  for 
a  Chautauqua  course,  and  comes  into 
the  state  with  its  agents  and  servants , 
and  a  tent  in  which  its  paid  perform- 
ers are  to  entertain  and  manage 
the  entertainment,  it  is  not  engaged 
in  business  constituting  interstate 
commerce  but  is  doing  business  in 
the  state  within  the  meaning  of  a 
statute  imposing  restrictions  upon 
foreign  corporations  doing  business  in 
the  state.  Witchita  Film  &  Supply 
Co.  v.  Yale,  194  Mo.  App.  60,  184 
8.  W.  119. 

69  United  Statfes  v.  Burch,  226  Fed. 
974.  See  also  United  States  v. 
Tucker,  188  Fed.  741. 

70  Minnesota  Rate  Cases,  230  U.  S. 
352,  57  L.  Ed.  1511,  48  L.  R.  A.  (N. 
S.)  1151,  Ann.  Cas.  1916  A  18,  modi- 
fying 184  Fed.  765;  Mondou  v.  New 
York,  N.  H.  &  H.  R.  Co.,  223  U.  S.  1, 
56  L.  Ed.  327,  rev  'g  82  Conn.  373.  73 
Atl.  762;  Kansas  Natural  Gas  Co.  v. 
Haskell,  172  Fed.  545,  afTd  221  U.  S. 
229,  55  L.  Ed.  716,  35  L.  R.  A.  (N.  S.) 
1193. 

71  Davis  v.  Virginia,  236  U.  S.  697, 
59  L.  Ed.  795. 
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of  the  United  States  and  citizens  or  subjects  of  foreign  govern- 
ments.7* 

To  "regulate,"  in  the  sense  intended,  is  to  foster,  protect,  control 
and  restrain,  with  appropriate  regard  for  those  who  are  immediately 
concerned  and  for  the  public  at  large.71 

The  authority  of  Congress  in  this  regard  is  exclusive,  and  no  state, 
except  in  the  exercise  of  the  police  power  for  the  security  of  the  lives, 
health  and  comfort  of  persons  and  the  protection  of  property,  can 
make  any  law  or  regulation  which  will  affect  the  free  and  unrestrained 
intercourse  and  trade  between  the  states  as  Congress  has  left  it,  or 
which  will  impose  any  discriminating  burden  or  tax  upon  the  citi- 
zens or  products  of  other  states  coming  or  brought  within  its  juris- 
diction.74 The  power  of  Congress  is  necessary  exclusive  whenever 
the  subjects  of  it  are  national  in  their  character  or  admit  only  of 
one  uniform  system  or  plan  of  regulation.71 


78  Henderson  v.  Mayor  of  New 
York,  92  U.  S.  259,  23  L.  Ed.  543; 
United  States  v.  Holliday,  3  Wall.  (TJ. 
8.)  417, 18  L.  Ed.  182.  See  also  United 
States  v.  Steffena,  100  U.  8.  82,  25 
L.  Ed.  550;  Veazie  v.  Moor,  14  How. 
(U.  8.)  508,  14  L.  Ed.  545;  Gibbons 
t.  Ogden,  9  Wheat.  (U.  S.)  1,  6  L. 
Ed.  23;  Shepard  v.  United  States,  236 
Fed.  73;  Geiger- Jones  Go.  v.  Turner, 
230  Fed.  233;  Lnsk  v.  Atkinson,  268 
Mo.  109,  186  8.  W.  703;  People  v. 
Downs,  136  N.  Y.  Supp.  440. 

"It  means  trade  and  it  means  in- 
tercourse. It  means  commercial  inter- 
course between  nations  and  parts  of 
nations  in  ail  its  branches.  It  in- 
cludes navigation  as  the  principal 
means  by  which  foreign  intercourse 
is  affected.  To  regulate  this  trade 
and  intercourse  is  to  prescribe  the 
rules  by  which  it  shall  be  conducted. ' ' 
Mr.  Justice  Miller,  in  Henderson  v. 
Mayor  of  New  York,  92  U.  8.  259,  23 
L.  Ed.  543.  See  also  People  ▼.  Downs, 
136  N.  Y.  Supp.  440. 

71  Houston,  E.  &  W.  T.  R.  Co.  v. 
United  States,  234  U.  8.  342,  58  L.  Ed. 
1341,  aff'g  205  Fed.  391;  Mondou  v. 
New  York,  N.  H.  &  H.  R.  Co.,  223 
U.  8.  1,  56  L.  Ed.  327,  38  L.  R.  A.  (N. 


8.)   44,  rev'g  82   Conn.  373,  73  Atl.  ' 
762;  County  of  Mobile  v.  Kimball,  102 
U.  8.  691,  26  L.  Ed.  238. 

74  Lehigh  Portland  Cement  Co.  v. 
McLean,  245  111.  326, 137  Am.  St.  Bep. 
322,  92  N.  E.  248. 

75  United  States.  Buttfield  v. 
Stranahan,  192  U.  8.  470,  48  L.  Ed. 
525;  Atlantic  &  P.  Tel.  Co.  ▼• 
Philadelphia,  190  U.  8.  160,  47 
L.  Ed.  995;  Caldwell  v.  North 
Carolina,  187  U.  8.  622,  47  L.  Ed. 
336;  Leiay  v.  Hardin,  135  U.  8.  100, 
34  L.  Ed.  128;  Robbins  v.  Shelby 
County  Taxing  Diet.,  120  U.  S.  489, 
30  L.  Ed.  694;  Gloucester  Ferry  Co. 
v.  Pennsylvania,  114  U.  8.  196,  29  H* 
Ed.  158;  Cooley  v.  Philadelphia,  12 
How.  299,  13  L.  Ed.  996;  Brown  ▼• 
Maryland,  12  Wheat.  419,  6  L.  Ed. 
678. 

Illinois.  Staley  v.  Illinois  Cent.  B. 
Co.,  268  HL  356,  L.  R.  A.  1916  A  450, 
109  N.  E.  342;  State  v.  Illinois  Cent 
R.  Co.,  246  111.  188,  92  N.  E.  814.     ' 

Tndlana.  Southern  R.  Co.  v.  Ball- 
road  Commission  of  Indiana,  179  lad* 
23,  100  N.  E.  337. 

South  Carolina,  Brennen  v.  South- 
ern Exp.  Co.,  106  8.  C.  102,  90  S.  & 
402;     Varnville     Furniture     Co.    r- 
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This  power  over  commerce  among  the  states,  so  conferred  upon 
Congress,  is  complete  in  itself,  extends  incidentally  to  every  instru- 
ment and  agent  by  which  such  commerce  is  carried  on,  may  be  ex- 
erted to  the  utmost  extent  over  ev?ry  part  of  such  commerce,  and  is 
subject  to  no  limitations,  save  such  as  are  prescribed  in  the  Federal 
Constitution.  But,  of  course,  it  does  not  extend  to  any  matter  or 
thing  which  does  not  have  a  real  or  substantial  relation  to  some  part 
of  such  commerce.78 

Not  every  thing  which  affects  interstate  commerce  amounts  to  its 
regulation  within  the  meaning  of  the  Federal  Constitution.  The 
courts  have  often  found  it  difficult  to  draw  the  line  between  the 
federal  and  state  power.  Nice  distinctions  have  been  made  in  attempt- 
ing to  distinguish  as  to  federal  and  state  affairs,  and  the  line  of  dis- 
tinction is  apparently  often  indistinct  and  shadowy.77 

The  authorities  in  considering  the  power  of  the  state  over  the 
regulation  of  the  subject  of  interstate  commerce  divide  the  same  into 
three  classes:  First,  those  in  which  the  power  of  the  state  is  exclu- 
sive. These  "concern  the  strictly  internal  commerce  of  the  state,  and 
while  the  regulations  of  the  state  may  affect  interstate  commerce 
directly,  their  bearing  upon  it  is  so  remote  t^at  it  cannot  be  termed,  in 
any  just  sense,  an  interference."  This  .embraces  construction  of 
highways,  turnpikes,  railroads  and  canals  between  points  in  the  same 
state,  and  ths  regulation  of  toll  for  the  use  of  the  same,  and  the 
bridging  and  regulation  of  non-navigable  streams  and,  control  of 
navigation  of  strictly  internal  waters  and  other  strictly  internal  trans- 
portation.   Second,  those  in  which  the  states  may  act  in  the  absence 


Charleston  &  W.  0.  By.  Co.,  98  8. 
C.  63,  79  8.  E.  700. 

Texas.  Chicago,  B.  I.  &  G.  By.  Co. 
v.  De  Bord,  192  8.  W.  767,  rev'g  (Tex. 
Civ.  App.),  146  8.  W.  667,  certiorari 
denied  245  U.  8.  652,  62  L.  Ed.  532; 
Western  U.  Tel.  Co.  v.  Piper,  —  Tex. 
Civ.  App.  — ,  191  8.  W.  817. 

TOMondou  v.  New  York,  N.  H.  & 
H.  B.  Co.,  223  U.  8.  1,  56  L.  Ed.  327, 
38  Ann.  Cas.  44,  82  Conn.  373,  73  Atl. 
762.  See  also  Staley  v.  Illinois  Cent. 
B.  Co.,  268  111.  356,  L.  B.  A.  1916  A 
450,  109  N.  E.  342;  Lloyd  v.  North 
Carolina  B.  Co.,  162  N.  C.  485,  78  8.  E. 
489. 

77  State  v.  Illinois  Cent.  B.  Co.,  246 
111.  188,  92  N.  E.  814. 


"As  was  said  by  Justice  Miller  in 
Fargo  v.  Michigan,  121  U.  8.  230,  30 
L.  Ed.  888:  'As  to  what  enactments 
are  in  violation  of  the  constitutional 
provision  [on  interstate  commerce],  it 
may  be  admitted  that  the  court  has 
not  always  employed  the  same  Ian- 
guage,  and  all  the  judges  of  the  court 
who  have  written  opinions  may  not 
have  meant  the  same  thing'  in  what 
they  have  written.' '  State  v.  Illi- 
nois Cent.  B.  Co.,  246  111.  188,  92  N. 
E.  814. 

See  also  Van  Winkle  v.  State,  27 
Del.  578,  Ann.  Cas.  1916  D  104,  91  Afl. 
385;  Brennen  v.  Southern  Exp.  Co., 
106  S.  C.  102,  ^0  S.  E.  402. 
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of  legislation  by  Congress.  In  other  words,  where  Congress  has  not 
acted,  in  its  silence  the  states  may  act  on  subjects  local  in  their  nature, 
but  which  incidentally  affect  or  facilitate  commerce.  This  is  termed 
the  concurrent  power/ and  "it  involves  regulation  of  pilots;  quaran- 
tine and  inspection  laws  and  the  policing  of  harbors;  the  improve- 
ment and  bridging  of  navigable  streams  (subject  to  an  overseeing  by 
congressional  legislation  that  the  improvement  does  not  interfere  with 
interstate  and  foreign  commerce);  the  establishment  of  ferries)  in 
a  word,  that  immense  mass  of  legislation  usually  referred  to  as  the 
police  power  of  the  state,  which  may  affect  incidentally  or  facili- 
tate foreign  or  interstate  commerce,  and  regulate  for  the  protection 
of  the  health,  morals  or  general  welfare  of  the  state,  the  instrumen- 
talities of  commerce,  so  long  as  Congress  itself  does  not  cover  the 
subject  with  regulations  which  conflict  with  state  regulations. .  Third, 
those  in  which  the  action  of  Congress  is  exclusive  and  the  state  cannot 
act  at  all.  This  embraces  cases  where  the  laws  are  from  their  nature 
national  in  character,  instead  of  being  of  a  local  nature  and  affecting 
interstate  commerce  but  incidentally,  the  silence  of  Congress  indi- 
cates that  it  wills  that  such  commerce  shall  be  free  and  untrammelled 
by  state  legislation." 7S  The  Supreme  Court  of  the  United  States  has 
said  that  "these  divisions,  however,  express  but  the  extreme  boun- 
daries of  the  subject."  ro 

The  question  of  what  is  interstate  commerce  is  a  federal  question, 
and  the  federal  decisions  are  controlling.80  And  the  federal  laws 
and  the  decisions  of  the  federal  courts  interpreting  such  laws  govern 
the  question  of  the  rights  and  liabilities  arising  out  of  contracts  relat- 
ing to  interstate  commerce  and  in  determining  the  validity  of  those 
contracts.81  Whether  or  not  the  police  regulations  of  a  state  consti- 
tute an  unlawful  interference  with  interstate  commerce  is  distinctly 


7i  Chicago,  B.  I.  ft  P.  B.  Co.  v. 
State,  86  Ark.  412,  111  S.  W.  456; 
Covington  ft  Cincinnati  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204,  38  L.  Ed. 
962.  See  also  Western  U.  Tel.  Co.  v. 
Lee,  174  Ky.  210,  15  N.  C.  C.  A.  1, 
Ann.  Cas.  1918  C  1026,  192  S.  W.  70. 

"In  the  regulation  of  interstate 
commerce  there  are  three  powers:  The 
exclusive  state  power,  exclusive  na- 
tional power,  and  the  concurrent 
power."  Chicago,  B.  I.  ft  P.  B.  Co. 
v.  State,  86  Ark.  412,  111  S.  W.  456. 

79  Southern  B.  Co.  v.  Beid,  222  U.  S. 


424,  56  L.  Ed.  257,  rev'g  153  N.  C. 
490,  69  S.  E.  618. 

SO  Standard  Fashion  Co.  v.  dim- 
ming*, 187  Mich.  196,  L.  B.  A.  1916 
F  329,  Ann.  Cas.  1916  E  413,  153  N. 
W.  814. 

•1  United  States.  Prairie  Oil  ft  Gas 
Co.  v.  United  States,  204  Fed.  796. 

Illinois.  Sweetser  v.  Chicago  ft  A 
B.  Co.,  196  HI.  App.  623;  Hunt  v.  Illi- 
nois Southern  By.  Co.,  196  111.  App. 
539;  Doster  ft  McKibben  v.  Michigan 
Cent.  B.  Co.,  196  111.  App.  49. 

Indian*.    Chesapeake  ft  V.  By.  Oo. 
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a  question  for  the  ultimate  decision  of  the  highest  federal  court,**  and, 
of  course,  the  Supreme  Court  of  the  United  States  is  the  final  arbiter 
in  all  matters  relating  to  interstate  commerce.*8 


§  5763.  Restrictions  upon  foreign  corporations  engaged  in  inter- 
state commerce.  This  right  of  free  and  unrestrained  commercial 
intercourse  is  not  confined  to  natural  persons  but  extends  also  to 


of  Indiana  v.  Jordan,  —  Ind.  — ,  114 
N.  E.  461. 

Massachusetts.  Aradalou  v.  New 
York,  N.  H.  ft  H.  R.  Co.,  225  Mass. 
235,  114  N.  E.  297. 

Minnesota.  Northwestern  Gonsol. 
Milling  Co.  v.  Chicago,  B.  ft  Q.  B. 
Co.,  135  Minn.  363,  160  N.  W.  1028. 

Missouri.  Keithley  v.  Lnsk,  190 
Mo.  App.  458,  177  S.  W.  756. 

New  Hampshire.  Colby  v.  Ameri- 
can Exp.  Co.,  77  N.  H.  548,  94  Atl. 
198. 

New  York.  Dodge  &  Dent  Mfg.  Co. 
v.  Pennsylvania  B.  Co.,  175  App.  Div. 
823,  162  N.  Y.  Supp.  549. 

Texas.  Pecos  ft  N.  T.  By.  Co.  v. 
Hall,  —  Tex.  Civ.  App.  — ,  189  8.  W. 
535;  Betka  v.  Houston  ft  T.  C.  B.  Co., 
—  Tex.  Civ.  App.  — -,  189  S.  W.  532; 
Missouri,  K.  ft  T.  By.  Co.  v.  Hailey 
(Tex.  Civ.  App.),  156  S.  W.  1119. 

Interstate  commerce  is  now  gov- 
erned exclusively  by  the  laws  enacted 
by  Congress  and  by  the  common-law 
principles  accepted  and  enforced  by 
the  federal  courts,  to  the  exclusion  of 
state  laws  and  state  rules  and  poli- 
cies. Northwestern  Consol.  Milling 
Co.  v.  Chicago,  B.  ft  Q.  B.  Co.,  135 
Minn.  363,  160  N.  W.  1028.  Where 
the  shipments  are  interstate,  the  state 
law  is  superseded  by  the  federal  stat- 
ute on  the  subject  as  to  all  questions 
of  liability  or  defenses  covered  by 
the  statute  and  applicable  to  any 
given  case,  but  this  does  not  interfere 
with  the  jurisdiction  of  the  state 
courts,  for  the  federal  law  is  a  part 
of  the  law  of  the  state,  and  in  a  suit 
for  damages  for  injury  to  a  shipment 


of  the  character  where  the  shipper 
relies  on  the  carrier's  common-law  li- 
ability, the  state  courts  may  apply 
such  law  and  give  the  relief  warranted 
by  the  law  and  the  facts.  Chesapeake 
ft  O.  By.  Co.  of  Indiana  v.  Jordon,  — 
Ind.  — ,  114  N.  E.  461. 

•SErie  B.  Co.  v.  Board  of  Public 
Utility  Com'rs,  89  N.  J.  L.  57,  98  Atl. 
13. 

S3  United  States.  Monongahel* 
Nav.  Co.  v.  United  States,  148  U.  S. 
312,  37  L.  Ed.  463;  Fargo  v.  Michigan, 
121  U.  S.  230,  30  L.  Ed.  888. 

Arkansas.  Western  U.  Tel.  Co.  v. 
Johnson,  115  Ark.  564,  171  8.  W.  859. 

Illinois.  Staley  v.  Illinois  Cent.  B. 
Co.,  268  111.  356,  109  N.  E.  342;  State 
v.  Illinois  Cent.  B.  Co.,  246  111.  188, 
92  N.  E.  814. 

Mississippi  Mobile  ft  O.  B.  Co.  v. 
Greenwald  ft  Champenois,  104  Miss. 
417,  61  So.  426. 

Missouri  Security  State  Bank  v. 
Simons,  251  Mo.  2,  157  S.  W.  585; 
Keithley  v.  Lusk,  190  Mo.  App.  458, 
177  S.  W.  756;  Potter  v.  Kansas  City 
Southern  B.  Co.,  187  Mo.  App.  56,  172 
S.  W.  1153. 

New  Jersey.  Erie  B.  Co.  v.  Board 
of  Public  Utility  Com'rs,  89  N.  J.  L. 
57,  98  Atl.  13. 

North  Carolina.  Blalock  Hardware 
Co.  v.  Seaboard  Air  Line  B.  Co.,  170 
N.  C.  395,  86  S.  E.  1025. 

Oklahoma.  McCord  v.  State,  2 
Okla.  Cr.  214,  101  Pac.  280. 

Texas.  Atchison,  T.  ft  S.  F.  By. 
Co.  v.  Smyth,  —  Tex,  Civ.  App.  — , 
189  S.  W.  70. 
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corporations,  and  a  foreign  corporation  engaged  in  interstate  com- 
merce is  entitled  to  the  same  protection  against  the  imposition  of  a 
restriction  or  burden  upon  its  right  to  do  business  in  the  state  as  an 
individual  engaged  in  interstate  commerce.84    It  is,  therefore,  well 


84  United  States.  Interstate  Amuse- 
ment Go.  v.  Albert,  239  U.  S.  560,  60 
L.  Ed.  439;  Sault  St.  Marie  v.  Inter- 
national Transit  Co.,  239  U.  S.  333,  58 
L.  Ed.  1337;  St.  Louis  Southwestern 
B.  Co.  v.  Arkansas,  235  XJ.  S.  350, 
59  L.  Ed.  265;  Sioux  Remedy  Co.  v. 
Cope,  235  U.  S.  197,  59  L.  Ed.  193} 
International  Harvester  Co.  v.  Ken- 
tucky, 234  U.  S.  579,  58  L.  Ed.  1479; 
Baltic  Min.  Co.  v.  Commonwealth  of 
Massachusetts,  231  XJ.  S.  68,  58  L.  Ed. 
127;  Buck  Stove  ft  Bange  Co.  v.  Vick- 
ers,  226  U.  S.  205,  57  L.  Ed.  189; 
United  States  Exp.  Co.  v.  Minnesota, 
223  U.  S.  335,  56  L.  Ed.  459;  Meyer 
v.  Wells,  Fargo  ft  Co.,  223  U.  a  298, 
56  L.  Ed.  445;  Banker  Bros.  Co.  v. 
Pennsylvania,  222  U.  8.  210,  56  L. 
Ed.  168;  Standard  Oil  Co.  v.  Tennes- 
see, 217  U.  S.  413,  54  L.  Ed.  817; 
International  Text-Book  Co.  v.  Pigg, 
217  U.  S.  91,  54  L.  Ed.  678,  27  L.  B.  A. 
(N.  S.)  493,  18  Ann.  Cas.  1103;  Lud- 
wig  v.  Western  U.  Tel.  Co.,  216  U.  S.  - 
146,  54  L.  Ed.  423;  Pullman  Co.  v. 
Kansas,  216  U.  S.  56,  54  L.  Ed.  378; 
Western  U.  Tel.  Co.  v.  Kansas,  216 
U.  S.  1,  54  L.  Ed.  355;  Postal  Tel. 
Cable  Co.  v.  Adams,  155  U.  8.  688, 
39  L.  Ed.  311;  Horn  Silver  Min.  Co. 
v.  New  York,  143  U.  S.  305,  36  L.  Ed. 
164;  Crutcher  v.  Kentucky,  141  U.  S. 
47,  35  L.  Ed.  649;  Fritts  v.  Palmer, 
132  U.  S.  282,  33  L.  Ed.  317;  Glouces- 
ter Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  29  L.  Ed.  158;  Cooper  Mfg. 
Co.  v.  Ferguson,  113  U.  S.  727,  28  L. 
Ed.  1137;  Pensacola  Tel.  Co.  v.  West- 
ern U.  Tel.  Co.,  96  U.  S.  1,  24  L.  Ed. , 
708;  Paul  v.  Virginia,  8  Wall.  168,  19 
L.  Ed.  357;  United  States  v.  United 
Shoe  Mach.  Co.,  234  Fed.  127;  New 
England  Tel.  Co.  v.  Essex,  206  Fed. 
926;  Butler  Bros.  Shoe  Co.  v.  United 


States  Bubber  Co.,  156  Fed.  1,  cer- 
tiorari denied  212  U.  8.  577,  53  L.  Ed. 
658;  Kessler  v.  Perilloux,  127  Fed. 
1011. 

Alabama.  American  U.  Tel.  Co. 
v.  Western  U.  Tel.  Co.,  67  Ala.  26,  42 
Am.  Bep.  90;  Miller  v.  State,  7  Ala. 
App.  183,  62  So.  307. 

Florida.  Circular  Advertising  Co. 
v.  American  Mercantile  Co.,  66  Fla. 
96,  63  So.  3. 

Illinois.  Lehigh  Portland  Cement 
Co.  v.  McLean,  245  111.  326,  137  Am. 
St.  Bep.  322,  92  N.  E.  248. 

Kansas.  John  Deere  Plow  Co.  v. 
Wyland,  69  Kan.  255,  2  Ann.  Cas.  304, 
76  Pac.  863. 

Kentucky.  Com.  v.  Bead  Phosphate 
Co.,  113  Ky.  32,  67  S.  W.  45. 

New  York.  Tanza  v.  Susquehanna 
Coal  Co.,  220  N.  Y.  259,  115  N.  E.  915; 
People  v.  Wemple,  131  N.  Y.  64,  27 
Am.    St.    Bep.    542,    29    N.    E.    1002. 

North  Carolina.  Fisher  v.  Traders' 
Mut.  Life  Ins.  Co.,  136  N.  C.  217,  48 
S.  E.  667. 

South  Dakota.  Flint  ft  Walling 
Mfg.  Co.  v.  McDonald,  21  8.  D.  526, 
14  L.  B.  A.  (N.  8.)  673,  130  Am.  8t. 
Bep.  735,  114  N.  W.  684. 

Texas.  Shaenfield  v.  Hall  Safe  ft 
Fixture  Co.  (Tex.  Civ.  App.),  157  S. 
W.  462;  Huffman  v.  Western  Mortg. 
ft  Inv.  Co.,  13  Tex.  Civ.  App.  169,  36 
8.  W.  306. 

Wisconsin.  Greek- American  Sponge 
Co.  v.  Bichardson  Drug  Co.,  124  Wis. 
469,  109  Am.  St.  Bep.  961,  102  N.  W. 
888. 

In  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  &  196,  29  L.  Ed. 
158,  the  state  of  Pennsylvania  at- 
tempted to  collect  a  tax  from  the 
ferry  company,  which  was  a  New  Jer- 
sey  corporation    operating   a   steam- 
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settled  that  a  state  cannot  exclude  a  foreign  corporation  to  such  an 
extent  as  to  prevent  it  from  doing  business  constituting  interstate  or 
foreign  commerce,  or  impose  a  tax  or  any  other  condition  **  upon  the 


boat  ferry  and  having  its  property 
and  business  at  Camden  in  that  state, 
except  that  it  received  and  landed 
passengers  and  freight  at  a  dock 
which  it  leased  in  Philadelphia,  and 
it  did  no  other  business  in  Pennsyl- 
vania. The  tax  was  based  upon  divi- 
dends paid,  and  the  law  under  which 
it  was  levied  applied  to  domestic  as 
well  as  foreign  corporations.  It  was 
held  that  the  tax  was  a  tax  on  the 
commerce  between  the  two  states,  and 
that  the  corporation  was  entitled  to 
the  same  protection  against  its  exac- 
tion as  an  individual  engaged  in  in- 
terstate commerce. 

An  act  of  the  legislature  of  Ken- 
tucky prohibited  the  agent  of  every 
express  company  not  incorporated  un- 
der the  laws  of  that  state  from  carry- 
ing on  the  business  of  transportation 
in  the  state  without  first  obtaining  a 
license  from  the  auditor  of  public  ac- 
counts, and  filing  in  his  office  a  copy 
of  the  charter  of  the  company  and 
a  statement  showing,  among  other 
things,  its  assets  and  liabilities  and 
that  it  was  possessed  of  an  actual 
capital  of  a  specified  amount  in  cash 
or  safe  investments.  The  act  was  held 
invalid  as  being  a  regulation  of  inter- 
state commerce.  The  court  said:  "If 
a  partnership  firm  of  individuals 
should  undertake  to  carry  on  the  bus- 
iness of  interstate  commerce  between 
Kentucky  and  other  states,  it  would 
not  be  within  the  province  of  the 
state  legislature  to  exact  conditions 
on  which  they  should  carry  on  their 
business,  nor  to  require  them  to  take 
out  a  license  therefor.  To  carry  on 
interstate  commerce  is  not  a  franchise 
or  privilege  granted  by  the  state. 
It  is  a  right  which  every  citizen  of 
the  United  States  is  entitled  to  ex- 


ercise under  the  Constitution  and  laws 
of  the  United  States;  and  the  acces- 
sion of  mere  corporate  facilities,  as 
a  matter  of  convenience  in  carrying 
on  their  business,  cannot  have  the 
effect  of  depriving  them  of  such 
right,  unless  Congress  should  see  fit 
to  interpose  some  contrary  regulation 
on  the  subject."  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  35  L.  Ed.  649. 

« fruited  States.  Looney  v.  Crane 
Co.,  245  U.  S.  178,  62  L.  Ed.  230;  In- 
terstate Amusement  Co.  v.  Albert,  239 
U.  S.  560,  60  L.  Ed.  439,  aff'g  128 
Tenn.  417,  161  S.  W.  488;  South  Caro- 
lina v.  McMaster,  237  U.  &  63,  59  L. 
Ed.  839,  aff'g  94  S.  C.  379,  77  S.  E. 
401;  Sioux  Remedy  Co.  v.  Cope,  235 
U.  S.  197,  59  L.  Ed.  193,  rev'g  28 
S.  D.  397,  133  N.  W.  683;  Harrison  v. 
St.  Louis  ft  S.  F,  B.  Co.,  232  U.  8.  318, 
58  L.  Ed.  621,  L.  B.  A.  1915  F  1187; 
Baltic  Min.  Co.  v.  Commonwealth  of 
Massachusetts,  231  U.  S.  68,  58  L.  Ed. 
127,  aff'g  207  Mass.  381,  93  N.  E.  831; 
S.  S.  White  Dental  Mfg.  Co.  v. 
Com.,  212  Mass.  35,  Ann.  Cas.  1913  C 
805,  98  N.  E.  1056;  Buck  Stove  ft 
Bange  Co.  v.  Vickers,  226  U.  S.  205, 
57  L.  Ed.  189,  rev  'g  80  Kan.  29,  101 
Pac.  668;  Purity  Extract  &  Tonic  Co. 
v.  Lynch,  226  U.  S.  192,  57  L.  Ed. 
184,  aff'g  100  Miss.  650,  56  So.  316; 
Standard  Sanitary  Mfg.  Co.  v.  United 
States,  226  U.  6.  20,  57  L.  Ed.  107, 
aff'g  191  Fed.  172;  United  States  Exp. 
Co.  v.  Minnesota,  223  U.  S.  335,  56 
L.  Ed.  459,  aff'g  114  Minn.  346,  37  L, 
B.  A.  (N.  S.)  1127,  Ann.  Cas.  1912  C 
667,  131  N.  W.  489;  Meyer  v.  Wells, 
Fargo  ft  Co.,  223  U.  S.  298,  56  L.  Ed. 
445;  Atchison,  T.  ft  S.  F.  By.  Co.  v. 
O  'Connor,  223  U.  S.  280,  56  L.  Ed.  436, 
Ann.  Cas.  1913  C  1050;  Banker  Bros. 
Co.  v.  Pennsylvania,  222  U.  S.  210,  56 
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right  of  the  foreign  corporation  to  engage  in  such  business. 


L.  Ed.  168;  Herndon  v.  Chicago,  R. 
I.  ft  P.  R.  Co.,  218  U.  8.  135,  54  L. 
Ed.  970;  Standard  Oil  Co.  v.  Tennes- 
see, 217  U.  S.  413,  54  L.  Ed.  817,  aff'g 
120  Tenn.  86,  110  8.  W.  565;  Inter- 
national Text-Book  Co.  v.  Pigg,  217 
U.  8.  91,  54  L.  Ed.  678,  27  L.  R.  A. 
(N.  8.)  493,  18  Ann.  Cas.  1103,  rev'g 
76  Kan.  328,  91  Pac.  74;  Ludwig  v. 
Western  U.  Tel.  Co.,  216  U.  8.  146, 
54  L.  Ed.  423;  Pullman  Co.  v.  Kan- 
sas, 216  U.  8.  56,  54  L.  Ed.  378,  rev  *g 
75  Kan.  664,  90  Pac.  319;  Western  U. 
Tel.  Co.  v.  Kansas,  216  U.  8.  1,  54  L. 
Ed.  355,  rev'g  State  v.  Western  U. 
Tel.  Co.,  75  Kan.  609,  90  Pac.  299; 
Swing  v.  Weston  Lumber  Co.,  205 
U.  8.  275,  51  L.  Ed.  799;  Rearick  v. 
Pennsylvania,  £03  U.  8.  507,  51  L. 
Ed.  295;  Security  Mut.  Life.  Ins.  Co. 
v.  Prewitt,  202  U.  S.  246,  50  L.  Ed. 
1013;  Norfolk  ft  W.  R.  Co.  v.  Sims, 
191  IT.  8.  441,  48  L.  Ed.  254;  Atlantic 
ft  P.  Tel.  Co.  v.  Philadelphia,  190  U. 
8.  160,  47  L.  Ed.  995;  Caldwell  v. 
North  Carolina,  187  U.  8.  622,  47  L. 
Ed.  336;  Hanley  v.  Kansas  City  South- 
ern R.  Co.,  187  U.  8.  617,  47  L.  Ed. 
333;  Stockard  v.  Morgan,  185  U.  8. 
27,  46  L.  Ed.  785;  Postal  Tel.  Cable 
Co.  v.  Adams,  155  U.  S.  688,  39  L.  Ed. 
311;  Hooper  v.  California,  155  U.  S. 
647,  39  L.  Ed.  297;  Postal  Tel.  Cable 
Co.  v.  Charleston,  153  U.  S.  6»2,  38 
L.  Ed.  871;  Ashley  v.  Ryan,  153  U. 
S.  436,  38  L.  Ed.  773;  Brennan 
v.  Titusville,  153  U.  S.  289,  38 
L.  Ed.  719;  Crutcher  v.  Kentucky, 
141  U.  8.  47,  35  L.  Ed.  649;  Norfolk 
ft  W.  R.  Co.  v.  Pennsylvania,  136  U. 
8.  114,  34  L.  Ed.  394;  McCall  v.  Cali- 
fornia, 136  U.  8.  104,  34  L.  Ed.  391; 
Stoutenburgh  v.  Hennick,  129  U.  S. 
141,  32  L.  Ed.  637;  Asher  v.  Texas, 
128  U.  S.  129,  32  L.  Ed.  368;  Leloup 
v.  Port  of  Mobile,  127  U.  S.  640,  32 
L.  Ed.  311;  Ratterman  v.  Western 
IT.  Tel.  Co.,  127  U.  S.  411,  32  L.  Ed. 


229;  Pembina  Consol.  Silver  Mining 
ft  Milling  Co.  v.  Pennsylvania,  125 
U.  8.  181,  31  L.  Ed.  650;  Rabbins  v. 
Shelby  County  Taxing  Dist.,  120  U. 
S.  489,  30  L.  Ed.  694;  Philadelphia 
Fire  Ass'n  v.  New  York,  119  U.  8. 
110,  30  L.  Ed.  342;  Pickard  v.  Pull- 
man Southern  €ar  Co.,  117  TJ.  8.  34, 
29  L.  Ed.  785;  Cooper  Mfg.  Co.  v. 
Ferguson,  113  U.  S.  727,  28  L.  Ed. 
1137;  Western  U.  Tel.  Co.  v.  Texas, 
105  U.  S.  460,  26  L.  Ed.  1067;  County 
of  Mobile  v.  Kimball,  102  U.  8.  691, 
26  L.  Ed.  238;  Pensacola  Tel.  Co.  v. 
Western  U.  Tel.  Co.,  96  U.  8.  1,  24 
L.  Ed.  708;  Ducat  v.  Chicago,  10  Wall. 
410,  19  L.  Ed.  972;  United  States  v. 
United  Shoe  Machinery  Co.,  234  Fed. 
127;  Illinois  Cent.  R.  Co.  v.  Mississippi 
Railroad  Commission,  229  Fed.  248; 
Bellefield  Co.  v.  Carlton  Investing 
Co.,  228  Fed.  621;  Continental  Trust 
Co.  v.  Tallaasee  Falls  Mfg.  Co.,  222 
Fed.  694;  Cooper  v.  E.  L.  Welch  Co., 
218  Fed.  719;  Crane  Co.  v.  Looney, 
218  Fed.  260;  Grand  Union  Tea  Co. 
v.  Evans,  216  Fed.  791;  Mercantile 
Trust  Co.  v.  Texas  ft  P.  Ry.  Co.,  216 
Fed.  225;  Loomis  v.  People's  Const. 
Co.,  211  Fed.  453;  Vulcan  Steam 
Shovel  Co.  v.  Flanders,  205  Fed.  102; 
In  re  Selman  Heating  ft  Plumbing 
Co.,  204  Fed.  839,  aff'd  208  Fed.  409; 
6tar-Chronicle  Pub.  Co.  v.  United 
Press  Ass'ns,  204  Fed.  217;  King 
County,  Washington  v.  Northern  Pac. 
Ry.  Co.,  196  Fed.  323;  Parsons-Willis 
Lumber  Co.  v.  Stuart,  182  Fed.  779; 
La  Moine  Lumber  ft  Trading  Co.  v. 
Kesterson,  171  Fed.  980;  Butler  Bros. 
Shoe  Co.  v.  United  States  Rubber  Co., 
156  Fed.  1,  certiorari  denied  212  U. 
S.  577,  53  L.  Ed.  658;  Southern  Ry. 
Co.  v.  Greensboro  Ice  ft  Coal  Co.,  134 
Fed.  82;  Kessler  v.  Perilloux,  127 
Fed.  1011;  Oakland  Sugar  Mill  Co.  v. 
Fred  W.  Wolf  Co.,  118  Fed.  239; 
Southern  Exp.  Co.  v.  Ensley,  116  Fed. 
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The  courts  have,  uniformly  taken  the  view  that  those  state  statutes 


756;  Wagner  v.  Meakin,  92  Fed.  76; 
Aultman,  Miller  ft  Co.  v.  Holder,  68 
Fed.  467;  In  re  Greene,  52  Fed.  104; 
New  Orleans  ft  M.  Packet  Go.  v. 
James,  32  Fed.  21;  Williams  v.  Hin- 
termeister,  26  Fed.  889;  State  of  In- 
diana v.  Pullman  Palace  Car  Co.,  16 
Fed.  193;  Indiana  v.  American  Exp. 
Co.,  7  Biss.  227,  Fed.  Cas.  No.  7,021. 

Alabama.  Hurst  v.  Fitz  Water 
Wheel  Co.,  197  Ala.  10,  72  So.  314; 
Fifth  Ave.  Library  Society  v.  Rhodes, 
194  Ala.  670,  69  So.  918;  E.  A.  Foy 
Co.  v.  Haddock,  191  Ala.  101,  67  So. 
978;  Mertins  v.  Hubbell  Pub.  Co., 
190  Ala.  311,  67  So.  275;  American 
Amusement  Co.  v.  East  Lake  Chutes 
Co.,  174  Ala.  526,  56  So.  961;  Key- 
stone Mfg.  Co.  v.  Hampton,  141  Ala. 
415,  37  So.  552;  Noble  v.  Mitchell,  100 
Ala.  519,  25  L.  B.  A.  238,  14  So.  581; 
Cook  v.  Borne  Brick  Co.,  98  Ala.  409, 
12  So.  918;  Nelms  v.  Edinburgh -Ameri- 
can Land  Mortg.  Co.,  92  Ala.  157,  9  So. 
141;  Ware  v.  Hamilton  Brown  Shoe 
Co.,  92  Ala.  145,  9  So.  136;  American 
TJ.  Tel.  Go.  v.  Western  U.  Tel.  Co.,  67 
Ala.  26,  42  Am.  Bep.  90;  Citizens' 
Nat.  Bank  v.  Buckheit,  14  Ala.  App. 
511,  71  So.  82,  —  Ala.  — ,  72  So.  1019; 
Ewart  Lumber  Co.  v.  American  Ce- 
ment Plaster  Go.,  9  Ala.  App.  152,  62 
So.  560;  Miller  v.  State,  7  Ala.  App. 
183,  62  So.  307. 

Arkansas,  Western  U.  Tel.  Co.  v. 
State,  82  Ark.  308,  101  S.  W.  748; 
Gunn  v.  White  Sew.  Mach.  Co.,  57 
Ark.  24,  18  L.  B.  A.  206,  38  Am.  St. 
Bep.  223,  20  S.  W.  591. 

California.  H.  K.  Mulford  Co.  v. 
Curry,  163  Cal.  276,  125  Pac.  236. 

Colorado.  Savage  v.  Central  Elee. 
Co.,  59  Colo.  66,  148  Pac  254;  Wilcox 
v.  People,  46  Colo.  382,  104  Pac.  408; 
Herman  Bros.  Co.  v.  Nasiacos,  46 
Colo.  208,  103  Pac.  301;  International 
Trust  Co.  v.  A.  Lesehen.ft  Sons  Bope 
Co.,  41  Colo.  299,  14  Ann.  Cas.  861, 


92  Pac.  727;  Kindel  v.  Beck  ft  Pauli 
Lithographing  Co.,  19  Colo.  310,  24 
L.  B.  A.  311,  35  Pac.  538;  Utley  v. 
Clark-Gardner  Lode  Min.  Co.,  4  Colo. 
369;  Fairbanks,  Morse  ft  Co.  v.  Mac- 
leod,  8  Colo.  App.  190,  45  Pac.  282. 

Florida.  American  Mercantile  Co. 
v.  Circular  Advertising  Co.,  71  Fla. 
522,  71  So.  607;  Circular  Advertising 
•Co.  v.  American  Mercantile  Co.,  66 
Fla.  96,  63  So.  3. 

Idaho.  Northern  Pac.  By.  Co.  v. 
Gifford,  25  Idaho  196,  136  Pac.  1131; 
Belle  City  Mfg.  Co.  v.  Frizzell,  11 
Idaho  1,  81  Pac.  58;  In  re  Kinyon,  9 
Idaho  642,  2  Ann.  Gas.  699,  75  Pac. 
268. 

Illinois.  Staley  v.  Illinois  Cent.  B. 
Co.,  268  111.  356,  L.  B.  A.  1916  A  450, 
109  N.  E.  342;  American  Art  Works 
v.  Chicago  Picture  Frame  Works,  264 
HI.  610,  106  N.  E.  440,  aff'g  184  111. 
App.  502;  State  v.  Illinois  Cent.  B. 
Co.,  246  HI.  188,  92  N.  E.  814,  816; 
Lehigh  Portland  Cement  Co.  v.  Mc- 
Lean, 245  111.  326,  137  Am.  St.  Bep. 
322,  92  N.  E.  248,  aff'g  149  111.  App. 
360;  Western  U.  Tel.  Go.  v.  Lieb,  76 
111.  172;  People  v.  Thurber,  13  111. 
554;  Hagen  Paper  Go.  v.  East  St. 
Louis  Pub.  Co.,  190  HI.  App.  581,  affM 
269  HI.  535,  109  N.  E.  979. 

Indiana,  Indianapolis  ft  V.  By.  Co. 
v.  Backus,  133  Ind.  609,  33  N.  E.  443; 
Cleveland,  C,  a  ft  St.  L.  By.  Co.  v. 
Backus,  133  Ind.  513,  18  L.  B.  A. 
729,  33  N.  E.  421;  State  v.  Indiana  ft 
O.  Oil,  Gas  ft  Mining  Co.,  120  Ind. 
575,  6  L.  B.  A.  579,  22  N.  E.  778. 

Iowa.  Goodrel  v.  Kreichbaum,  70 
Iowa  362,  30  N.  W.  872. 

Kansas.  Kansas  City  v.  Seaman, 
99  Kan.  143,  L.  B.  A.  1917  B  341,  160 
Pac.  1139;  State  v.  Sessions,  95  Kan. 
272,  147  Pac.  789;  State  v.  Western 
U.  Tel.  Co.,  75  Kan.  609,  90  Pac.  299; 
John  Deere  Plow  Co.  v.  Wyland,  69 
Kan.  255,  2  Ann.  Gas.  304,  76  Pac. 
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which  are  of  such  a  character  that  they  operate  with  the  effect  of  im- 


863;  State  v.  American  Book  Co.,  65 
Kan.  847,  69  Pac.  563. 

Kentucky.  Bondurant  v.  Dahnke- 
Walker  Milling  Co.,  175  Ky.  774,  195 
S.  W.  139;  Larkin  Co.  v.  Com.,  172 
Ky.  306,  189  S.  W.  3;  Louisville  Trust 
Co.  v.  Bayer  Steam  Soot  Blower  Co., 
166  Ky.  744,  179  S.  W.  1034;  Inter- 
national Harvester  Co.  v.  Com.,  147 
Ky.  655,  145  S.  W.  393;  Plummer  v. 
Chesapeake  k  O.  B.  Co.,  143  Ky.  102, 
33  L.  B.  A.  (N.  S.)  362,  136  S.  W. 
162;  Byman  Steamboat  Line  Co.  v. 
Com.,  125  Ky.  253,  30  Ky.  L.  Bep. 
127$,  10  L.  B.  A.  (N.  S.)  1187,  101  S. 
W.  403;  Com.  v.  Bead  Phosphate  Co., 
113  Ky.  32,  67  S.  W.  45;  Southern 
Building  k  Loan  Ass'n  v.  Norman,  98 
Ky.  294,  31  L.  B.  A.  41,  56  Am.  St. 
Bep.  367,  32  S.  W.  952;  Com.  v.  Smith, 
92  Ky.  38,  13  Ky.  L.  Bep.  362,  36  Am. 
St.  Bep.  571,  17  S.  W.  187;  Com.  v. 
Hogan,  McMorrow  k  Tieke  Co.,  25  Ky. 
L.  Bep.  41,  74  S.  W.  737;  Com.  v.  Mo- 
bile k  O.  B.  Co.,  23  Ky.  L.  Bep.  784, 
54  L.  B.  A.  916,  64  S.  W.  451;  Asso- 
ciated Press  v.  Com.,  22  Ky.  L.  Bep. 
1229,  60  S.  W.  295,  523,  867. 

Louisiana.  State  v.  Allgeyer,  48  La. 
Ann.  104,  18  So,  904;  State  v.  Fos- 
dick,  21  La.  Ann.  434. 

Maine.  F.  S.  Boyster  Guano  Co.  v. 
Cole,  115  Me.  387,  99  Atl.  33. 

Massachusetts.  In  re  opinion  of 
Justices,  211  Mass.  605,  Ann.  Cas. 
1913  B  815,  98  N.  E.  334;  Com.  v. 
Strauss,  191  Mass.  545,  11  L.  B.  A. 
(N.  S.)  968,  6  Ann.  Cas.  842,  78  N.  E. 
136;  Attorney  General  v.  Electric 
Battery  Co.,  188  Mass.  239,  3  Ann. 
Cas.  631,  74  N.  E.  467;  Com.  v.  Pet- 
ranich,  183  Mass.  217,  66  N.  E.  807; 
Attorney  General  v.  Bay  State  Min. 
Co.,  99  Mass.  148,  96  Am.  Dec.  717. 

Michigan.  iShowen  v.  J.  L.  Owens 
Co.,  158  Mich.  321,  133  Am.  St.  Bep. 
376,  122  N.  W.  640;  Coit  v.  Sutton, 
102  Mich.  324,  25  L.  B.  A.  819,  60 


N.  W.  690;  Fargo  v.  Auditor  General, 
57  Mich.  598,  24  N.  W.  538;  Home 
Ins.  Co.  v.  Davis,  29  Mich.  238. 

Minnesota.  Palm  Vacuum  Cleaner 
Co.  v.  Bjornstad,  136  Minn.  38,  161 
N.  W.  215;  -Connery  v.  Quincy,  0.  & 
K.  C.  B.  Co.,  92  Minn.  20,  1C4  Am. 
St.  Bep.  659,  64  L.  B.  A.  624,  2  Ann. 
Cas.  347,  99  N.  W.  365. 

Mississippi.  Louisville  k  N.  B.  Co. 
v.  State,  107  Miss.  597,  65  So.  881; 
American  Exp.  Co.  v.  Beer,  107  Miss. 
528,  65  So.  575;  State  v.  Louisville  ft 
N.  B.  Co.,  97  Miss.  35,  Ann.  Cas.  1912 
C  1150,  51'  So.  918,  53  So.  454  ;  West- 
ern U.  Tel.  Co.  v.  Mississippi  Bail- 
road  Commission,  74  Miss.  80,  21  So. 
15;  Postal  Tel.  Cable  Co.  v.  Adams,  71 
Miss.  555,  42  Am.  St.  Bep.  476,  14 
So.  36. 

Missouri  Elsberry  v.  Bashman, 
189  S.  W.  1165;  Security  State  Bank 
v.  Simmons,  251  Mo.  2,  157  S.  X?.  585; 
International  Text-Book  Co.  v.  Gilles- 
pie, 229  Mo.  397,  129  S.  W.  922 ;  State 
v.  Standard  Oil  Co.,  218  Mo.  1,  1M 
S.  W.  902;  Dinuba  Farmers'  Union 
Packing  Col  v.  J.  M.  Anderson  Gro- 
cer Co.,  193  Mo.  App.  23d,  182  &  W. 
1036;  Merganthaler  Linotype  Co.  ▼■ 
Hays  (Mfc'App.),  181  *J3.  W-  1183; 
Watkins  V.'  Donnell,  192  Mo>.  App- 
640,  179  6.  W.  980;  J.  B.  Watkins 
Medical  Co.  v.  Holloway,  182  Mo. 
App.  140,  168  S.  W.  290;  Farrand  Co. 
v.  Walker,  169  Mo.  App.  602,  155  8. 
W.  68;  Westmoreland  Specialty  Co.  ▼• 
Missouri  Glass  Co.,  169  Mo.  App-  368> 
152  S.  W.  387;  Bogers  v.  Union  Iron 
&  Foundry  Co.,  167  Mo.  App.  228, 150 
S.  W.  100;  Fay  Fruit  Co.  v.  BlcKin* 
ney  Bros,  k  Co.,  103  Mo.  App-  304' 
77  S.  W.  160. 

Montana.  Welch  v.  Dean,  49  Mont. 
263,  141  Pac.  548;  State  v.  Algernon, 
49  Mont.  29,  140  Pac.  82;  Chicago*  * 
k  St.  P.  By.  <3o.  v.  Swindlehuxst,  *7 
Mont.    119,    130   Pac.   966;    St*t«  * 


9520 


Ch.  65] 


Foreign  Corporation's 


[§5763 


posing  conditions  upon  foreign  corporations  that  are  so  engaged  be- 


Western  U.  Tel.  Co.,  43  Mont.  445, 
117  Pae.  93;  Zion  Co-operative  Mer- 
cantile Ass'n  v.  Mayo,  22  Mont.  100, 
55  Pac.  915;  Kent  ft  Stanley  Co.  v. 
Tuttle,  20  Mont.  203,  50  Pae.  559; 
McNaughton  Co.  v.  McGirl,  20  Mont. 
124,  38  L.  R.  A.  367,  63  Am.  St.  Rep. 
610,  49  Pac.  651. 

Nebraska.  Traphagen  v.  Lindsay, 
95  Neb.  823,  146  N.  W.  1026. 

Nevada.  State  v.  Wells,  Fargo  ft 
Co.,  38  Nev.  505,  150  Pae.  836. 

New  Jersey.  Lnmberville  Delaware 
Bridge  Co.  v.  State  Board  of  Assess- 
ors, 55  N.  J.  L.  529,  25  L.  R.  A.  134, 
26  Atl.  711;  Honduras  Commercial 
Co.  v.  State  Board  of  Assessors,  54 
N.  J.  L.  278,  23  Atl.  668;  State  v. 
Carrigan,  39  N.  J.  L.  35. 

New  Mexico.  Singer  Mfg.  Co.  v. 
Hardee,  4  N.  M.  175,  16  Pac.  605. 

New  York.  International  Text 
Book  Co.  v.  Tone,  220  N.  Y.  313,  115 
N.  E.  914,  rev'g  162  App.  Div.  930, 
147  N.  Y.  Supp.  1117;  People  v.  Wem- 
ple,  131  N.  Y.  64,  27  Am.  St.  Rep. 
542,  29  N.  E.  1002,  aff'g  61  Hun  83, 
15  N.  Y.  Supp.  446;  People  v.  Wem- 
ple,  117  N.  Y.  136,  6  L.  R.  A.  303,  22 
N.  E.  1046;  Hovey  v.  De  Long  Hook 
ft  Eye  Co.,  147  App.  Div.  881,  133 
N.  Y.  Supp.  25,  aff'g  126  N.  Y.  Supp. 
1;  Savage  v.  Atlanta  Home  Ins.  Co., 

55  App.  Div.  20,  66  N.  Y.  Supp.  1105; 
People  v.  Campbell,  74  Hun  210,  26 
N.  Y.  Supp.  832;  People  v.  Wemple, 
52  Hun  434,  5  N.  Y.  Supp.  581;  Ba- 
dische  Lederwerke  v.  Capitelli,  92 
Misc. '260,  155  N.  Y.  Supp.  651;  Har- 
graves  Mills  v.  Harden,  25  Misc.  665, 

56  N.  Y.  Supp.  937;  Murphy  VarnisB 
Co.  v.  Connell,  10  Misc.  553,  32  N.  Y. 
6upp.  492;  Chase-Hackley  Piano  Co. 
v.  Griffon,  149  N.  Y.  Supp.  998. 

North  Carolina.  State  v.  Agey,  171 
N.  C.  831,  88  S.  E.  726;  State  v.  Trot- 
man,  142  N.   C.   662,   55  S.  E.  599; 


Fisher  v.  Traders'  Mut.  Life  Ins.  Co., 
136  N.  C.  217,  48  S.  E.  667;  Bain  v. 
Richmond  ft  D.  R.  Co.,  105  N.  C.  363, 
8  L.  R.  A.  299,  18  Am.  St.  Rep.  912, 
11  8.  E.  311. 

North  Dakota.  Sucker  State  Drill 
Co.  v.  Wirtz,  17  N.  D.  313,  18  L.  R. 
A.  (N.  S.)  134,  115  N.  W.  844. 

Ohio.  Ashley  v.  Ryan,  49  Ohio  St. 
504,  31  N.  E.  721,  aff'd  153  U.  S.  436, 
38  L.  Ed.  773;  Haldy  v.  Tomoor- 
Haldy  Co.,  4  Ohio  S.  ft  C.  P.  Dec.  118. 

Oklahoma,  Hollister  v.  National 
Cash  Register  Co.,  55  Okla.  214,  154 
Pac.  1157;  Wells  Co.  v.  Howard  ft 
€o.,  50  Okla.  776,  151  Pac.  616;  Puller 
v.  Allen,  46  Okla.  417,  148  Pac.  1008; 
Bledsoe  ft  Son  v.  W.  B.  Young  Supply 
Co.,  44  Okla.  609, 145  Pac  1125;  Fruit 
Dispatch  Co.  v.  Wood,  42  Okla.  79, 
140  Pac.  1138;  Dr.  Koch  Vegetable 
Tea  Co.  v.  Shumann,  42  Okla.  60,  139 
Pac.  1133;  Eibby  v.  Cubie,  Heimann 
ft  Co.,  41  Okla.  116,  137  Pac.  352; 
Freeman-Sipes  Co.  v.  Corticelli  Silk 
Co.,  34  Okla.  229,  124  Pac.  972;  Chi- 
cago Crayon  Co.  v.  Rogers,  30  Okla. 
299,  119  Pac.  630. 

Oregon.  Vermont  Farm  Mach  Co. 
v.  Hall,  80  Ore.  308,  156  Pac.  1073. 

Pennsylvania.  Com.  v.  Wilkes- 
Barre  ft  H.  R.  Co.,  251  Pa,  6,  95  Atl. 
915;  John  Williams,  Inc.  v.  Golden 
ft  Crick,  247  Pa.  397,  93  Atl.  505; 
Wolff  Dryer  Co.  v.  Bigler,  192  Pa.  St. 
466,  43  Atl.  1092;  Mearshon  ft  Co.  v. 
Pottsville  Lumber  Co.,  187  Pa.  St.  12, 
67  Am.  St.  Rep.  560,  40  Atl.  1019; 
Norfolk  ft  W.  R.  Co.  v.  Com.,  114  Pa. 
St.  256,  6  Atl.  45;  Com.  v.  Standard 
Oil  Co.,  101  Pa.  St.  119;  Philadelphia 
ft  G.  S.  8.  Co.  v.  Pechin,  61  Pa.  Super. 
Ct.  401;  Putney  Shoe  Co.  v.  Edwards, 
60  Pa.  Super.  Ct.  338. 

South  Dakota.  Peterson  v.  Hof- 
tiezer,  35  S.  D.  101,  150  N.  W.  934; 
Queen  City  Fire  Ins.  Co.  v.  Basford, 
27   S.   D.    164,   130   N.   W.   44;    Rex 
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fore  such  corporations  can  be  permitted  to  transact  interstate  busi- 


Buggy  Co.  v.  Dinneen,  23  8.  D.  474,      Co.,  —  Tex.  Civ.  App.  — ,  156  S.  W. 


122  N.  W.  433;  Flint  k  Walling  Mfg. 
Co.  v.  McDonald,  21  &  D.  526,  14  L. 
R.  A.  (N.  8.)  673,  130  Am.  St.  Rep. 
735,  114  N.  W.  684;  Jewett  Bros.  k 
Jewett  v.  Smail,  20  8.  D.  232,  105 
N.  W.  738;  Iowa  Palls  Mfg.  Co.  v. 
Farrar,  19  8.  D.  632,  104  N.  W.  449; 
State  v.  Morgan,  2  8.  D.  32,  48  N.  W. 
314. 

Tennessee.  I.  J.  Cooper  Rubber  Co. 
v.  Johnson,  133  Tenn.  562,  182  8.  W. 
593;  Atlas  Powder  Co.  v.  Goodloe,  131 
Tenn.  490,  175  8.  W.  547;  Milan  Mill- 
ing k  Manufacturing  Co.  v.  Gorten, 
93  Tenn.  590,  26  L.  R.  A.  135,  27  S. 
W.  971;  Davis  k  Rankin  Bldg.  k  Mfg. 
Co.  v.  Caigle  (Tenn.  Ch.),  53  8.  W. 
240.  See  Loverin  k  Browne  Co.  v. 
Tansil,  118  Tenn.  717,  102  8.  W.  77. 

Texas.  Segal  v.  McCall  Co.,  108 
Tex.  55,  184  S.  W.  188;  Texas  k  P. 
Ry.  Co.  v.  Davis,  93  Tex.  378,  55  8. 
W.  562,  rev'g  (Tex.  Civ.  App.),  54 
8.  W.  381;  Miller  v.  Goodman,  91 
Tex.  590,  40  8.  W.  718;  Allen  v.  Ty- 
son-Jones Buggy  Co.,  91  Tex.  22,  40 
S.  W.  393,  714;  W.  B.  Clarkson  k 
Co.  v.  Gans  Steamship  Line,  —  Tex. 
Civ.  App.  — ,  187  S.  W.  1106;  W.  F. 
Rawleigh  Medical  Co.  v.  Fitzpatrick, 
—  Tex.  Civ.  App.  — ,  184  a  W.  549; 
Bogata  Mercantile  Co.  v.  Outcault 
Advertising  Co.,  —  Tex.  Civ.  App.  — , 
184  8.  W.  333;  White  Sew.  Mach.  Co. 
v.  Sneed,  —  Tex.  Civ.  App.  — ,  174  8. 
W.  950;  York  Mfg.  Co.  v.  Colley,  — 
Tex.  Civ.  App.  — ,  172  S.  W.  206; 
American  Mfg.  Co.  v.  Skidmore  Drug 
k  Furniture  Co.,  —  Tex.  Civ.  App.  — , 
170  8.  W.  128;  Dr.  Koch  Vegetable 
Tea  Co.  v.  Malone,  —  Tex.  Civ.  App. 
— ,  163  a  W.  662;  J.  R.  Watkins 
Medical  Co.  v.  Johnson,  —  Tex.  Civ. 
App.  — ,  162  S.  W.  394;  Shaenfield  7. 
Hall  Safe  k  Fixture  Co.,  —  Tex.  Civ. 
APP-  —  t  !57  S.  W.  462;  Erwin  v. 
E.  I.  Du  Pont  De  Nemours  Powder 


1097;  Moroney  Hardware  Co.  v.  Good- 
win Pottery  Co.,  —  Tex.  Civ.  App. 
— ,  120  8.  W.  1088;  Eclipse  Paint  & 
Mfg.  Co.  v.  New  Process  Roofing  & 
Supply  Co.,  55  Tex.  Civ.  App.  553, 
120  8.  W.  532;  Gale  Mfg.  Co.  v. 
Finkelstein,  22  Tex.  Civ.  App.  241,  54 
8.  W.  619;  Lasater  v.  Purcell  Mill 
k  Elevator  Co.,  22  Tex.  Civ.  App. 
33,  54  8.  W.  425;  Lewis  v.  W.  R.  Irby 
Cigar  k  Tobacco  Co.  (Tex.  Civ.  App.), 
45  8.  W.  476;  C.  B.  Cones  k  Sons 
Mfg.  Co.  v.  Rosenbaum  (Tex.  Civ. 
App.),  45  8.  W.  333;  Brin  v.  Wachu- 
setts  Shirt  Co.  (Tex.  Civ.  App.),  43 
8.  W.  295;  Shaw  Piano  Co.  v.  Ford 
(Tex.  Civ.  App.),  41  S.  W.  198;  West- 
ern Paper  Bag  Co.  v.  Johnson  (Tex. 
Civ.  App.),  38  S.  W.  364;  Huffman 
v.  Western  Mortg.  k  Inv.  Co.,  13  Tex. 
Civ.  App.  169,  36  8.  W.  306;  American 
Starch  Co.  v.  Bateman  (Tex.  Civ. 
App.),  22  S.  W.  771;  Reed  v.  Walker, 
2  Tex.  Civ.  App.  92,  21  8.  W.  687, 
distinguishing  Bateman  v.  Western 
Star  Milling  Co.,  1  Tex.  Civ.  App.  90, 
20  S.  W.  931;  Lyons-Thomas  Hard- 
ware Co.  v.  Reading  Hardware  Co. 
(Tex.  Civ.  App.),  21  S.  W.  300; 
French,  Finch  k  Co.  v.  Hicks,  15  Tex. 
Ct.  Rep.  609,  92  8.  W.  1034. 

Vermont.  Kinnear  k  Gager  Mfg. 
Co.  v.  Miner,  89  Vt.  572,  96  Atl.  333; 
Livingston  Mfg.  Co.  v.  Rizzi,  86  Vt 
419,  85  Atl.  912. 

Virginia.  Dalton  Adding  Mach.  Co. 
v.  Com.,  118  Va.  563*  88  8.  E.  167; 
General  Ry.  Signal  Co.  v.  Com.,  118 
Va.  301,  87  S.  E.  598;  Postal  TeL 
Cable  Co.  v.  Richmond,  99  Va.  102,  S^ 
Am.  St.  Bep.  877,  37  8.  E.  789.  See 
Roselle  v.  Com.,  110  Va,  235,  65  S.  B. 
526. 

Washington.  State  v.  Merrill,  83 
Wash.  8, 144  Pac.  925;  State  v.  North- 
ern Exp.  Co.,  76  Wash.  636,  136  Pac 
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ness  in  the  state  are  unconstitutional  and  void.86    When  the  terms 


1160,  rev'd  on  rehearing  in  80  Wash. 
309,  141  Pac.  757. 

West  Virginia.  Sperry  &  Hutchin- 
son Co.  v.  Hill,  76  W.  Va.  680,  86  S. 
E.  748;  Lloyd  v.  National  Loan  & 
Investment  Co.,  49  W.  Va.  327,  54  L. 
B.  A.  536,  87  Am.  St.  Bep.  805,  38 
8.  E.  653. 

Wisconsin.  Begina  Co.  v.  Toynbee, 
163  Wis.  551,  158  N.  W.  313;  Charles 
A.  Stiekney  Co.  v.  Lynch,  163  Wis. 
353,  158  N.  W.  85;  International  Text- 
Book  Co.  v.  Mabbott,  159  Wis.  423, 
150  N.  W.  429;  S.  F.  Bowser  &  Co. 
v.  Schwartz,  152  Wis.  408,  140  N.  W. 
51;  Patrick  &  Co.  v.  Des champ,  145 
Wis.  224,  129  N.  W.  1096;  Elwell  v. 
Adder  Mach.  Co.,  136  Wis.  82,  116 
N.  W.  882;  Loverin  &  Browne  Co.  v. 
Travis,  135  Wis.  322,  115  N.  W.  829; 
Greek-American  Sponge  Co.  v.  Rich- 
ardson Drug  Co.,  124  Wis.  469,  109 
Am.  8t.  Bep.  961,  102  N.  W»  888. 

"The  corporation  may  come  here 
without  a  license  when  the  purpose 
of  interstate  business  requires  its  pres- 
ence. W.  IT.  Telegraph  Co.  v.  Kan- 
sas, 21o  U.  S.  1,  54  L.  Ed.  355.  Stat- 
utes calling  for  a  license  will  be  con- 
strued in  subordination  to  that  rule." 
Cardozzo,  J.,  in  Tauza  v.  Susque- 
hanna Coal  Co.,  220  N.  Y.  259,  115 
N.  E.  915. 

"That  a  license  tax  exacted  by  a 
state  for  doing  an  interstate  business 
is  indirectly  a  tax  upon  interstate 
commerce  and  hence  in  violation  of 
the  Federal  Constitution  is  well  set- 
tled. 'A  state  law  is  unconstitutional 
and  void  which  requires  a  party  to 
take  out  a  license  for  carrying  on 
interstate  commerce/  Crutcher  v. 
Kentucky,  141  U.  S.  47,  35  L.  Ed. 
649."  Sperry  &  Hutchinson  Co.  v. 
Hill,  76  W.  Va.  680,  86  S.  E.  748. 

"  'The  principle  that  the  right  of  a 
foreign  corporation  to  engage  in  busi- 
ness within  a  state  other  than  that  of 


its  creation  depends  wholly  upon  the 
will  of  such  other  state  is  well  settled. ' 
Among  the  exceptions  to  the  rule  is, 
where  the  business  of  the  foreign  cor- 
poration constitutes  interstate  com- 
merce, and  is,  therefore,  solely  within 
the  paramount  authority  of  Con- 
gress." Parsons-Willis  Lumber  Co. 
v.  Stuart,  182  Fed.  779,  citing  Hooper 
v.  California,  155  U.  S.  648,  39  L.  Ed. 
297. 

In  Western  U.  Tel.  Co.  v.  Kansas, 
216  U.  S.  1,  54  L.  Ed.  355,  the  Su- 
preme Court  of  the  United  States 
held  that  the  exaction  from  a  foreign 
telegraph  company  of  a  charter  fee  of 
a  given  per  cent  of  its  authorized 
capital  as  a  condition  of  continuing 
to  do  local  business  in  the  state  of 
Kansas  was  invalid,  under  the  com- 
merce and  due  process  clauses,  as 
necessarily  amounting  to  a  burden  and 
a  tax  on  the  company's  interstate 
business,  and  on  its  property  located 
outside  of  the  state.  The  same  stat- 
ute was  before  the  court  in  Pullman 
Co.  v.  Kansas,  216  U.  S.  56,  54  L. 
Ed.  378,  and  the  rule  announced 
in  the  preceding  case  was  applied 
to  a  foreign  sleeping  car  company. 
The  same  rule  was  announced  in  Lud- 
wig  v.  Western  U.  Tel.  Co.,  216  U.  S. 
146,  54  L.  Ed.  423. 

For  taxation  of  corporation  engaged 
in  interstate  commerce,  see  Chap.  59, 
supra. 

For  validity  of  annual  franchise  tax 
imposed  in  one  state  upon  consoli- 
dated corporation  created  by  and  ex- 
isting under  the  laws  of  that  and  two 
other  states,  see  §§  4587,  4597,  supra. 
See  also  Kansas  City,  M.  &  B.  B.  Co.  v. 
Stiles,  242  U.  S.  Ill,  61  L.  Ed.  176, 
aff'g  192  Ala.  687,  68  So.  1018. 

86  United  States.  Sioux  Bemedy  Co. 
v.  Cope,  235  U.  S.  197,  59  L.  Ed.  193; 
Baltic  Min.  Co.  v.  Commonwealth  of 
Massachusetts,  231   U.  S.   68,  58  L. 
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upon  which  foreign  corporations  may  do  business  in  the  state  impose 


Ed.  127;  Buck  Stove  k  Range  Co. 
v,  Vickers,  226  TJ.  8.  205,  67  L.  Ed. 
189,  rev'g  80  Kan.  29,  101  Pae.  688; 
Banker  Bros.  Co.  v.  Pennsylvania,  222 
TJ.  S.  210,  56  L.  Ed.  168;  Interna- 
tional Text-Book  Co.  v.  Plgg,  217  TT. 
S.  91,  54  L.  Ed.  678,  27  L.  R.  A.  (N. 
8.)  493,  18  Ann.  Cas.  1103,  rev'g  76 
Kan.  328,  91  Pac.  741;  Ludwig  v. 
Western  TJ.  Tel.  Co.,  216  TJ.  8.  146, 
54  L.  Ed.  423;  Pullman  Co.  v.  Kan- 
sas, 216  U.  8.  56,  54  L.  Ed.  378;  West- 
ern TJ.  Tel.  Co.  v.  Kansas,  216  TJ.  8. 
1,  54  L.  Ed.  355;  Atlantic  k  P.  Tel. 
Co.  v.  Philadelphia,  190  TJ.  8.  160, 
47  L.  Ed.  995;  Cooper  Mfg.  Co.  v. 
Ferguson,  113  TJ.  8.  727,  28  L.  Ed. 
1137;  Butler  Bros.  Shoe  Co.  v.  United 
States  Rubber  Co.,  156  Fed.  1;  Wag- 
ner v.  Meakin,  92  Fed.  76;  New 
Orleans  k  M.  Packet  Co.  v.  James, 
32  Fed.  21. 

Alabama.  Cook  v.  Rome  Brick  Co., 
98  Ala.  409,  12  So.  918;  Ewart  Lum- 
ber Co.  v.  American  Cement  Plaster 
Co.,  9   Ala.   App.   152,   62   So.   560. 

Arkansas.  Gunn  v.  White  Sew. 
Mach.  Co.,  57  Ark.  24,  18  L.  R.  A. 
206,  38  Am.  St.  Rep.  223,  20  8.  W. 
591. 

California.  H.  K.  Mulford  Co.  v. 
Curry,  163  Cal.  276,  125  Pac.  236. 

Colorado.  International  Trust  Co. 
v.  Leschen  k  Sons  Rope  Co.,  41  Colo. 
299,  14  Ann.  Cas.  861,  92  Pac.  727; 
Kindell  v.  Beck  k  Pauli  Lithograph- 
ing Co.,  19  Colo.  310,  24  L.  R.  A.  311, 
35  Pac.  538;  Fairbanks,  Morse  &  Co. 
v.  Macleod,  8  Colo.  App.  190,  45  Pac. 
282. 

Florida.  Circular  Advertising  Co.  v. 
American  Mercantile  Co.,  66  Fla.  96, 
63  So.  3. 

Idaho.  Belle  City  Mfg.  Co.  v.  Friz- 
zell,  11  Idaho  1,  81  Pac.  58;  In  re 
Kinyon,  9  Idaho  642,  2  Ann.  Cas.  699, 
75  Pac.  268. 

Kentucky.     Louisville  Trust  Co.  v. 


Bayer  Steam  Soot  Blower  Co.,  166  Ky. 
744,  179  S.  W.  1034;  Ryman  Steam- 
boat Line  Co.  v.  Com.,  125  Ky.  253, 
30  Ky.  L.  Rep.  1276,  10  L.  R.  A. 
(N.  S.)  1187, 101  8.  W.  403. 

Michigan.  Coit  v.  Sutton,  102  Mich. 
324,  25  L.  R.  A.  819,  60  N.  W.  690. 

Missouri  International  Text  Book 
Co.  v.  Gillespie,  229  Mo.  397,  129  S. 
W.  922;  Rogers  v.  Union  Iron  k  Foun- 
dry Co.,  167  Mo.  App.  228,  150  S.  W. 
100. 

Montana.  Welch  v.  Bean,  49  Mont. 
263,  141  Pac.  548;  Chicago,  M.  k  St. 
P.  Ry.  Co.  v.  Swindlehurst,  47  Mont. 
119,  130  Pac.  966;  Kent  k  Stanley 
Co.  v.  Tuttle,  20  Mont.  203,  50  Pac. 
559;  McNaughton  Co.  v.  McGirl,  20 
Mont.  124,  38  L.  R.  A.  367,  63  Am. 
St.  Rep.  610,  49  Pac.  651. 

Nevada.  Ex  parte  Stoddard,  35 
Nev.  504,  131  Pac.  133. 

New  Mexico.  Singer  Mfg.  Co.  v. 
Hardee,  4  N.  M.  175,  16  Pac.  605. 

New  York.  Hargraves  Mills  v.  Har- 
den, 25  Misc.  665,  56  N.  Y.  Supp.  937; 
Murphy  Varnish  Co.  v.  Connell,  10 
Misc.  553,  32  N.  Y.  Supp.  492. 

North  Dakota.  Sucker  State  Drill 
Co.  v.  Wirtz,  17  N.  D.  313,  18  L.  R. 
A.  (N.  S.)   134,  115  N.  W.  844. 

Ohio.  Haldy  v.  Tomoor-Haldy  Co., 
3  Ohio  N.  P.  43. 

Oklahoma.  Wells  Co.  v.  Howard  & 
Co.,  50  Okla.  776,  151  Pac.  616;  Bled- 
soe k  Son  v.  W.  B.  Young  Supply  Co., 
44  Okla.  609,  145  Pac  1125;  Dr.  Koch 
Vegetable  Tea  Co.  v.  Schumann,  42 
Okla.  60,  139  Pac.  1133;  Kibby  ▼. 
Cubie,  Hermann  k  Co.,  41  Okla.  116, 
137  Pac.  352;  Freeman-8iper  Co.  ▼. 
Corticelli  Silk  Co.,  34  Okla.  229,  124 
Pac.  972. 

Oregon.  Vermont  Farm  Mach.  Co. 
v.  Hall,  80  Ore.  308,  156  Pac.  1073. 

Pennsylvania*.  Wolff  Dryer  Co.  v. 
Bigler,  192  Pa.  St.  466,  43  Atl.  1092; 
Mearshon  k  Co.  v.  Pottsville  Lumber 
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conditions  which  restrict  them  in  their  right,  as  foreign  corporations, 
to  make  contracts  pertaining  to  commerce  between  the  states,  then 
such  legislation  is  an  invasion  of  their  constitutional  right,  under 
the  provision  which  confers  upon  Congress  the  power  to  regulate  such 
commerce,  and  such  legislation  is  invalid.87    A  state,  therefore,  cannot 


Co.,  187  Pa.  8t.  12,  67  Am.  St.  Rep. 
560,  40  Atl.  1019. 

South  Dakota.  Rex  Buggy  Co.  v. 
Dinneen,  23  S.  D.  474,  122  N.  W. 
433;  Jewett  Bros,  ft  Jewett  v.  Small, 

20  S.  D.  232,  105  N.  W.  738. 
Tennessee.  Milan  Milling  ft  Manu- 
facturing Co.  v.  Gorten,  93  Tenn.  590, 
26  L.  R.  A.  135,  27  8.  W.  971 ;  Davis 
ft  Rankin  Bldg.  ft  Mfg.  Co.  v.  Caigle 
(Tenn.  Ch.),  53  S.  W.  240. 

Texas.  Miller  v.  Goodman,  91  Tex. 
41,  40  S.  W.  718;  Allen  v.  Tyson- 
Jones  Buggy  Co.,  91  Tex.  22,  40  S.  W. 
393;  W.  B.  Clarkson  ft  Co.  v.  Cans 
S.  8.  Co.,  —  Tex.  Civ.  App.  — ,  187 
S.  W.  1106;    York  Mfg.  Co.  v.  Colley, 

—  Tex.  Civ.  App.  — ,  172  S.  W.  206; 
Dr.  Koch  Vegetable  Tea  Co.  v.  Malone, 

—  Tex.  Civ.  App.  — ,  163  S.  W.  662; 
Shaenfield  v.  Hall  Safe  ft  Fixture  Co., 

—  Tex.  Civ.  App.  — ,  157  S.  W.  462; 
Erwin  v.  E.  I.  Du  Pont  De  Nemours 
Powder  Co.,  —  Tex.  Civ.  App.  — , 
156  S.  W.  1097;  Gale  Mfg.  Co.  v. 
Finkelstein,  22  Tex.  Civ.  App.  241, 
54  8.  W.  619;  Lasater  v.  Purcell  Mill 
ft  Elevator  Co.,  22  Tex.  Civ.  App.  33, 
54  S.  W.  425;  Lewis  v.  W.  R.  Irby 
Cigar  ft  Tobacco  Co.  (Tex.  Civ.  App.), 
45  8.  W.  476;  Brin  v.  Wachusetts 
Shirt  Co.  (Tex.  Civ.  App.),  43  S. 
W.  295;  American  Starch  Co.  v.  Bate- 
man  (Tex.  Civ.  App.),  22  S.  W.  771; 
Lyons-Thomas  Hardware  Co.  v.  Read- 
ing Hardware  Co.   (Tex.  Civ.  App.), 

21  S.  W.  300;  Bateman  v.  Western 
Star  Milling  Co.,  1  Tex.  Civ.  App.  90, 
20  S.  W.  931. 

Vermont.  Livingston  Mfg.  Co.  v. 
Rizzi,  86  Vt.  419,  85  Atl.  912. 

Virginia.  Dalton  Adding  Mach.  Co. 
v.  Com.,  118  Va.  563,  88  8.  E.  167. 


Washington.  State  v.  Northern 
Exp.  Co.,  80  Wash.  309,  141  Pac.  757, 
rev'g  76  Wash.  636,  136  Pac.  1160. 

West  Virginia.  Sperry  ft  Hutchin- 
son Co.  v.  Hill,  76  W.  Va.  680,  86  a 
E.  748. 

Wisconsin.  Regina  Co.  v.  Toynbee, 
163  Wis.  551,  158  N.  W.  313;  Inter- 
national Text-Book  Co.  v.  Mabbott, 
159  Wis.  423,  150  N.  W.  429;  S.  P. 
Bowser  ft  Co.  v.  Schwartz,  152  Wis. 
408,  140  N.  W.  51;  Patrick  ft  Co.  v. 
Deschamp,  145  Wis.  224,  129  N.  W. 
1096;  Greek- American  Sponge  Co.  v. 
Richardson  Drug  Co.,  124  Wis.  469, 109 
Am.  St.  Rep.  961,  102  N.  W.  888. 

87  Interstate  Amusement  Co.  v.  Al- 
bert, 239  TJ.  S.  560,  60  L.  Ed.  439; 
St.  Louis  Southwestern  R.  Co.  v.  Ark- 
ansas, 235  TJ.  S.  350,  59  L.  Ed.  265; 
Sioux  Remedy  Co.  v.  Cope,  235  TJ.  S. 
197,  59  L.  Ed.  193;  Baltic  Min.  Co.  v. 
Commonwealth  of  Massachusetts,  231 
TJ.  S.  68,  58  L.  Ed.  127;  Buck  Stove 
ft  Range  Co.  v.  Vickers,  226  TJ.  S. 
205,  57  L.  Ed.  189;  Atchison, 
T.  ft  S.  F.  R.  Co.  v.  O'Connor, 
223  TJ.  S.  280,  56  L.  Ed.  436,  Ann. 
Cas.  1913  C  1050;  Banker  Bros.  Co. 
v.  Pennsylvania,  222  TJ.  S.  210,  56 
L.  Ed.  168;  International  Text-Book 
Co.  v.  Pigg,  217  TJ.  S.  91,  54  L.  Ed. 
678,  27  L.  R.  A.  (N.  8.)  493,  18  Ann. 
Cas.  1103;  Ludwig  v.  Western  TJ.  Tel. 
Co.,  216  TJ.  S.  146,  54  L.  Ed.  423; 
Western  TJ.  Tel.  Co.  v.  Kansas,  216 
TJ.  S.  1,  54  L.  Ed.  355;  Crutcher  v. 
Kentucky,  141  U.  S.  47,  35  L.  Ed. 
649;  Pritts  v.  Palmer,  132  TJ.  S.  282, 
33  L.  Ed.  317;  Cooper  Mfg.  Co.  v. 
Ferguson,  113  TJ.  S.  727,  28  L.  Ed. 
1137;  Gunn  v.  White  Sew.  Mach.  Co., 
57  Ark.  24,  18  L.  R.  A.  206,  38  Am. 
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impose  a  tax  or  license  fee  upon  a  foreign  railroad  company  as  a 
condition  of  its  being  permitted  to  transport  persons  or  goods  into 
the  state  from  a  point  in  another  state.88  Nor  can  a  state  require  a 
foreign  telegraph  company  to  pay  a  tax  or  license  fee,  or  impose  any 
other  terms  as  a  condition  of  allowing  it  ty  transmit  messages  into  the 
state  from  a  point  in  another  state,  or  through  the  state.8*  Nor  can 
a  state  deny,  or  impose  conditions  upon,  the  right  of  a  foreign  cor- 
poration to  ship  into  the  state  goods  sold  by  it  in  another  state,  or  on 
orders  received  by  traveling  salesmen  and  transmitted  to  it,  or  upon 
the  right  to  maintain  an  action  for  the  price  of  goods  so  sold  and 
shipped.90    A  state  cannot  require  a  foreign  corporation  engaged  in 


St.  Rep.  223,  20  S.  W.  591;  Greek- 
American  Sponge  Co.  v.  Riehardson 
Drug  Co.,  124  Wis.  469,  109  Am.  St. 
Rep.  961,  102  N.  W.  888. 

••St.  Louis  Southwestern  R.  Co.  v. 
Arkansas,  235  TJ.  S.  350,  59  L.  Ed. 
265;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
O'Connor,  223  XT.  S.  280,  56  L.  Ed. 
436,  Ann.  Cas.  1913  C  1050;  Atlantic 
&  P.  Tel.  Co.  v.  Philadelphia,  190  TJ. 
S.  160,  47  L.  Ed.  995;  Crutcher  v. 
Kentucky,  141  U.  S.  47,  35  L.  Ed. 
649;  McCall  v.  California,  136  TJ.  8. 
104,  34  L.  Ed.  391;  Illinois  Cent.  R. 
Co.  v.  Mississippi  Railroad  Commis- 
sion, 229  Fed.  248;  Indiana  v.  Amer- 
ican Exp.  Co.,  7  Bis8.  227,  Fed.  Cas. 
No.  7,021;  Com.  v.  Smith,  92  Ky. 
38,  13  Ky.  L.  Rep.  362,  36  Am.  St. 
Rep.  578,  17  S.  W.  187;  Elsberry  v. 
Bushman  (Mo.),  189  S.  W.  1165; 
Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Swin- 
dlehurst,  47  Mont.  119, -130  Pac.  966. 

See  |  5781,  infra. 

In  Sault  Ste.  Marie  v.  International 
Transit  Co.,  234  TJ.  S.  333,  58  L.  Ed. 
1337,  aff'g  194  Fed.  522,  Mr.  Justice 
Hughes  said:  "The  fundamental 
principle  involved  has  been  applied  by 
this  court  in  recent  decisions  in  a 
great  variety  of  circumstances,  and  it 
must  be  taken  to  be  firmly  established 
that  one  otherwise  enjoying  full  capa- 
city for  the  purpose  cannot  be  com- 
pelled to  take  out  a  local  license  for 


the  mere  privilege  of  carrying  on 
interstate  or  foreign  commerce." 

SftLudwig  v.  Western  TJ.  Tel.  Co., 
216  U.  S.  146,  54  L.  Ed.  423;  Western 
TJ.  TeL  Co.  v.  Kansas,  216  TJ.  8.  1, 
54  L.  Ed.  355;  Leloup  v.  Port  of  Mo- 
bile, 127  TJ.  S.  640,  32  L.  Ed.  311; 
Ratterman  v.  Western  TJ.  Tel.  Co.,  127 
U.  S.  411,  32  L.  Ed.  229;  Western  TJ. 
Tel.  Co.  v.  State  of  Texas,  105  U.  S. 
460,  26  L.  Ed.  1067;  Pensacola  Tel. 
Co.  v.  Western  TJ.  Tel.  Co.,  96 
TJ.  S.  1,  24  L.  Ed.  708.  See  Williams 
v.  Talladega,  226  TJ.  S.  404,  57  L.  Ed. 
275;  Com.  v.  Smith,  92  Ky.  38,  13  Ky. 
L.  Rep.  362,  36  Am.  St.  Rep.  578,  17 
S.  W.  187.     See  !  5781,  infra. 

90  United  States.  Sioux  Remedy 
Co.  v.  Cope,  235  TJ.  8.  197,  59  L.  Ed. 
193;  Baltic  Min.  Co.  v.  Com.,  231  TJ. 
S.  68,  58  L.  Ed.  127;  Crenshaw  v. 
Arkansas,  227  TJ.  S.  389,  57  L.  Ed. 
565,  rev'g  95  Ark.  464,  130  S.  W. 
569;  Buck  Stove  &  Range  Co.  v.  Vick- 
ers,  226  TJ.  S.  205,  57  L.  Ed.  189; 
Banker  Bros.  Co.  v.  Pennsylvania, 
222  U.  S.  210,  56  L.  Ed.  168;  Inter- 
national Text-Book  Co.  v.  Pigg,  217 
TJ.  S.  91,  54  L.  Ed.  678,  27  L.  R.  A. 
(N.  S.)  493,  18  Ann.  Cas.  1103;  Bren- 
nan  v.  Titusville,  153  TJ.  8.  289,  38 
L.  Ed.  719;  Crutcher  v.  Kentucky,  141 
TJ.  S.  47,  35  L.  Ed.  649;  McCall  v. 
California,  136  U.  S.  104,  34  L.  Ed. 
391;    Stoutenburgh    v.    Hennick,   129 
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transacting  within  the  state  only  interstate  commerce  business  to 


U.  8.  141,  32  L.  Ed.  637;  Asher  v. 
Texas,  128  U.  S.  129,  32  L.  Ed.  368; 
Bobbins  v.  Shelby  County  Taxing 
Diet.,  120  U.  S.  489,  30  L.  Ed.  694; 
Walling  v.  Michigan,  116  U.  S.  446, 
29  L.  Ed.  691;  Cooper  Mfg.  Co.  v. 
Ferguson,  113  U.  8.  727,  28  L.  Ed. 
1137;  Welton  v.  State  of  Missouri, 
M  U.  S.  275,  23  L.  Ed.  347;  United 
States  v.  Standard  Sanitary  Mfg.  Co., 
191  Fed.  172;  Aultman,  Miller  &  Co. 
v.  Holder,  68  Fed.  467,  aff'd  169  U.  8. 
81,  42  L.  Ed.  669;  Williams  v.  Hinter- 
meister,  26  Fed.  889;  State  of  Indi- 
ana v.  Pullman  Palace  Car  Co.,  16 
Fed.  193. 

Alabama.  Culberson  v.  American 
Trust  &  Banking  Co.,  107  Ala.  457, 
19  So.  34;  Cook  v.  Borne  Brick  Co.,  98 
Ala.  409,  12  So.  918;  Nelms  v.  Edin- 
tburgh-American  Land  Mortg.  Co.,  92 
Ala.  157,  9  So.  141;  Ware  v.  Hamilton 
Brown  Shoe  Co.,  92  Ala.  145,  9  So. 
136. 

Arkansas.  Gunn  v.  White  Sew. 
Mach.  Co.,  57  Ark.  24,  18  L.  R.  A. 
206,  38  Am.  St.  Bep.  223,  20  S.  W. 
591. 

Colorado.  Kindel  v.  Beck  &  Pauli 
Lithographing  Co.,  19  Colo.  310,  24 
L.  B.  A.  311,  35  Pac.  538;  Fairbanks, 
Morse  &  Co.  v.  Macleod,  8  Colo.  App. 
190,  45  Pac.  282. 

Florida.  American  Mercantile  Co. 
v  Circular  Advertising  Co.,  71  Fla. 
522,  71  So.  607;  Circular  Advertising 
Co.  v.  American  Mercantile  Co.,  66 
Fla.  96,  63  So.  3. 

Michigan.  Coit  &  Co.  v.  Sutton, 
102  Mich.  324,  25  L.  B.  A.  819,  60  N. 
W.  690. 

Missouri.  Koenig  v.  Truscott  Boat 
Mfg.  Co.,  155  Mo.  App.  685,  135  S.  W. 
514. 

Montana.  Kent  &  Stanley  Co.  v. 
Tuttle,  20  Mont.  203,  50  Pac.  559;  Mc- 
Naughton    Co.    v.    McGirl,    20    Mont. 


124,  38  L.  B.  A.  367,  63  Am.  St.  Bep. 
610,  49  Pac.  651. 

Nevada.  Ex*  parte  Stoddard,  35 
Nev.  504,  131  Pac.  133. 

New  Mexico.  Singer  Mfg.  Co.  v. 
Hardee,  4  N.  M.  175,  16  Pac.  605. 

New  York.  Hargraves  Mills  v. 
Harden,  25  Misc.  665,  56  N.  T.  Supp. 
937;  Murphy  Varnish  Co.  v.  Connell, 
10  Misc.  553,  32  N.  T.  Supp.  492. 

North  Dakota.  Sucker  State  Drill 
Co.  v.  Wirtz,  17  N.  D.  313, 18  L.  B.  A. 
(N.  S.)   134,  115  N.  W.  844. 

Ohio.  Haldy  v.  Tomoor-Haldy  Co., 
3  Ohio  N.  P.  43. 

Oklahoma.  Dr.  Koch  Vegetable  Tea 
Co.  v.  Schumann,  42  Okla.  60,  139 
Pac.  1133;  Freeman-Sipes  Co.  v.  Cor- 
ticelli  Silk  Co.,  34  Okla.  229,  124  Pac. 
972. 

Oregon.  Vermont  Farm  Mach.  Co. 
v.  Hall,  80  Ore.  308,  156  Pac.  1073. 

Pennsylvania.  Mearshon  &  Co.  v. 
Pottsville  Lumber  Co.,  187  Pa.  St.  12, 
67  Am.  St.  Bep.  560,  40  Atl.  1019. 

South  Dakota.  Jewett  Bros.  Sb 
Jewett  v.  Small,  20  S.  D.  232,  105 
N.  W.  738. 

Tennessee.  I.  J.  Cooper  Bubber  Co. 
v.  Johnson,  133  Tenn.  562,  182  S.  W. 
593;  Atlas  Powder  Co.  v.  Goodloe,  131 
Tenn.  490,  175  S.  W.  547;  Milan  Mill- 
ing &  Manufacturing  Co.  v.  Gorten, 
93  Tenn.  590,  26  L.  B.  A.  135,  27  8. 
W.  971;  Davis  &  Rankin  Bldg.  &  Mfg. 
Co.  v.  Caigle  (Tenn.  Ch.),  53  S.  W. 
240. 

Texas.  Miller  v.  Goodman,  91  Tex. 
41,  40  8.  W.  718;  Allen  v.  Tyson- Jones 
Buggy  Co.,  91  Tex.  22,  40  S.  W.  393, 
714,  Bogata  Mercantile  Co.  v.  Out- 
cault  Advertising.  Co.,  —  Tex.  Civ. 
App.  — ,  184  8.  W.  333;  York  Mfg. 
Co.  v.  Colley,  —  Tex.  Civ.  App.  — ,  172 
8.  W.  206;  Dr.  Koch  Vegetable  Tea 
Co.  v.  Malone,  —  Tex.  Civ.  App.  — , 
163  8.  W.  662;  Erwin  v.  E.  I.  Du  Pont 
De  Nemours  Powder  Co.,  —  Tex.  Ci*. 
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maintain  an  agent  within  the  state  upon  whom  process  in  an  action 
against  it  may  be  served.01 

Where  a  corporation  of  one  state  is  engaged  in  both  interstate  and 
intrastate  commerce  in  any  other  state,  the  prohibition  or  the  con- 
ditioning by  the  latter  state  of  its  exercise  of  its  right  to  do  business 


App.  — ,  156  S.  W.  1097;  Gale  Mfg. 
Go.  v.  Finkelstein,  22  Tex.  Civ.  App. 
241,  54  8.  W.  619;  Lewis  v.  W.  R. 
Irby  Cigar  k  Tobacco  Co.,  —  Tex.  Civ. 
App.  — ,  45  S.  W.  476;  Bateman  v. 
Western  Star  Milling  Co.,  1  Tex.  Civ. 
App.  90,  20  8.  W.  931.     • 

Vermont.  Livingston  Mfg.  Co.  v. 
Rizzi,  86  Vt.  419,  85  Atl.  912. 

Wisconsin.  Begina  Co.  v.  Toynbee, 
163  Wis.  551,  158  N.  W.  313;  Charles 
A.  Stickney  Co.  v.  Lynch,  163  Wis. 
353,  158  N.  W.  85;  8.  F.  Bowser  & 
Co.  v.  Schwartz,  152  Wis.  408,  140 
N.  W.  51;  Greek- American  Sponge  Co. 
v.  Richardson  Drug  Co.,  124  Wis.  469, 
109  Am.  St.  Rep.  961,  102  N.  W.  888. 

''In  McCall  v.  California,  136  U.  8. 
104,  34  L.  Ed.  391,  a  license  tax  upon 
the  agent  of  a  railroad  between  Chi- 
cago and  New  York,  soliciting  busi- 
ness in  San  Francisco  was  held  to 
be  void.  To  the  same  effect  are 
Crutcher  v.  Kentucky,  141  XT.  8.  47, 
35  L.  Ed.  649;  Brennan  v.  Titusville, 
153  U.  8.  289,  38  L.  Ed.  619;  Stockard 
v.  Morgan,  185  U.  8.  27,  46  L.  Ed 
785.  Finally  in  Caldwell  v.  North 
Carolina,  187  U.  8.  622,  47  L.  Ed.  336, 
another  of  the  same  line  of  cases,  it 
was  held  that  a  city  ordinance  im- 
posing a  license  upon  every  person 
engaged  in  the  business  of  selling  or 
delivering  picture  frames,  etc.,  was 
interstate  commerce  so  far  as  applied 
to  picture  frames  made  in  other 
states,  and  shipped  to  an  agent  in  the 
state  of  North  Carolina;  and  that  the 
transaction  was  not  taken  out  of  the 
protection  of  the  commerce  clause  by 
the  fact  that  the  agent  placed  the 
pictures  in  their  proper  frames,  and 
delivered  them  to  the  persons  order- 


ing them..  Most  of  the  prior  eases  are 
noticed  in  this  opinion. "  Norfolk 
k  W.  B.  Co.  v.  Sims,  191  U.  S.  441, 
48  L.  Ed.  254,  holding  that  a  state 
statute  imposing  a  license  tax  upon 
all  persons  or  corporations  engaged 
in  the  business  of  selling  sewing  ma- 
chines in  the  state  was  unconstitu- 
tional as  an  interference  with  inter- 
state commerce  so  far  as  applied  to 
the  sale  of  a  single  machine  made  in 
another  state  and  shipped  into  the 
state  by  a  foreign  corporation  upon 
the  written  order  sent  to  it  by  a  resi- 
dent of  the  state  imposing  such 
license  tax,  and  under  an  ordinary  C. 
O.  D.  consignment. 

In  Howe  Mach.  Co.  v.  Gage,  100 
U.  8.  676,  25  L.  Ed.  754,  a  Connecti- 
cut corporation  manufacturing  sew- 
ing machines  in  the  state  of  its  crea- 
tion had  an  agency  in  another  state, 
from  which  an  agent  was  sent  out  to 
sell  machines.  It  was  held  that  he 
was  subject  to  a  license  tax  upon  "all 
peddlers  of  sewing  machines  without 
regard  to  the  place  of  growth  or  prod- 
uce of  material  or  manufacture,'7 
where  it  appeared  that  the  sale  was 
made,  and  wholly  made,  in  the  state 
imposing  such  license  tax,  and  from 
a  stock  kept  in  that  state.  This  case 
was  followed  upon  a  similar  state  of 
facts  in  Emert  v.  Missouri,  156  U.  S. 
296,  39  L.  Ed.  430. 

See  also  §  5772,  infra. 

91  Sioux  Remedy  Co.  v.  Cope,  235 
U.  8.  197,  59  L.  Ed.  193;  Buck  Stove 
&  Range  Co.  v.  Vickers,  226  U.  8.  205, 
57  L.  Ed.  189;  Louisville  Trust  Co.  v. 
Bayer  Steam  Soot  Blower  Co.,  166  Ky. 
744,  179  8.  W.  1034. 
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within  its  borders,  without  discriminating  between  that  which  con- 
stitutes interstate  commerce  and  that  which  constitutes  intrastate' 
commerce,  is  unconstitutional  and  void,  so  far  as  it  relates  to  the 
former.9*  And  also  where  the  state,  or  a  municipality  of  the  state, 
attempts  to  impose  a  license  tax  upon  the  whole  business,  interstate 
and  intrastate,  of  the  foreign  corporation  without  discrimination, 
the  tax  is  void.08  Thus  a  statute  which  prohibited  the  agent  of  a 
foreign  express  company  from  carrying  on  business  at  all  in  the 
state  without  first  obtaining  a  license  from  the  state,  the  company 
being  thus  prevented  from  doing  any  business,  even  of  an  interstate 
character,  without  obtaining  the  license  in  question,  was  held  to  be 
a  regulation  of  interstate  commerce  in  its  application  to  corpora- 
tions or  associations  engaged  in  that  business.94 

It  is  settled  by  abundant  authority  that  a  state  has  the  right  to 
prescribe  the  conditions  upon  which  a  foreign  corporation  may  do  an 
intrastate  business  in  such  state.95    And  the  fact  that  a  foreign  cor- 


WLudwig  v.  Western  U.  Tel.  Co.,     <a  tax,  which  covers  the  whole  opera- 


216  TJ.  8.  146,  54  L.  Ed.  423;  Pullman 
Co.  v.  Kansas,  216  U.  8.  56,  54  L.  Ed. 
378;  Western  U.  Tel.  Co.  v.  Kansas, 
216  U.  S.  1,  54  L.  Ed.  355;  Butler 
Bros.  Shoe  Co.  v.  United  States  Rub- 
ber Co.,  156  Fed.  1. 

WCrutcher  v.  Kentucky,  141  TJ.  S. 
47,  35  L.  Ed.  649;  Leloup  v.  Port  of 
Mobile,  127  TJ.  8.  640,  32  L.  Ed.  311. 

In  Leloup  v.  Port  of  Mobile,  127  U. 
S.  640,  32  L.  Ed.  311,  it  was  sought 
to  recover  a  penalty  imposed  upon 
an  agent  of  a  foreign  telegraph  com- 
pany for  failure  to  pay  an  annual 
license  tax  as  required  by  a  municipal 
ordinance.  In  the  course  of  an  opin- 
ion denying  the  right  to  exact  the 
license  fee,  Justice  Bradley  said: 
"But  it  is  urged  that  a  portion  of  the 
Telegraph  Company's  business  is  in- 
ternal to  the  state  of  Alabama,  and 
therefore  taxable  by  the  state.  But 
that  fact  does  not  remove  the  diffi- 
culty. The  tax  affects  the  whole  busi- 
ness without  discrimination.  There 
are  sufficient  modes  in  which  the  in- 
ternal business,  if  not  already  taxed 
in  some  other  way,  may  be  subjected 
to  taxation  without  the  imposition  of 


tions  of  the  company. " 

9*Crutcher  v.  Kentucky,  141  TJ.  S. 
47,  35  L.  Ed.  649.  It  was  said  by 
Mr.  Justice  Bradley  in  the  course  of 
his  opinion  that  taxes  or  license  fees 
in  good  faith,  imposed  exclusively  on 
express  business  carried  on  wholly 
within  the  state  would  be  open  to 
no  such  objection,  "viz.,  an  objection 
that  the  tax  or  license  was  a  regula- 
tion of  or  that  it  improperly  affected 
interstate  commerce." 

See  also  Interstate  Amusement  Co. 
v.  Albert,  239  TJ.  S.  560,  60  L.  Ed. 
439;  Sioux  Remedy  Co.  v.  Cope,  235 
TJ.  S.  197,  59  L.  Ed.  193;  Buck  Stove 
&  Range  Co.  v.  Vickers,  226  TJ.  S.  205, 
57  L.  Ed.  189;  International  Text- 
Book  Co.  v.  Pigg,  217  TJ.  S.  91,  64  L. 
Ed.  678,  27  L.  R.  A.  (N.  S.)  493,  18 
Ann.  Cas.  1103. 

8*  United  States.  Interstate  Amuse- 
ment Co.  v.  Albert,  239  TJ.  8.  560,  60 
L.  Ed.  439,  aff'g  128  Tenn.  417,  161 
8.  W.  488;  Standard  Oil  Co.  v.  Ten- 
nessee, 217  U.  S.  413,  54  L.  Ed.  817, 
aff'g  120  Tenn.  86,  110  S.  W.  565; 
Diamond  Glue  Co.  v.  United  States 
Glue   Co.,  187  U.  S.  611,  47  L.  Ed. 
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poration  is  engaged  in  interstate  commerce  does  not  prevent  *b state 


328;  Pembina  Consol.  Silver  Mining 
&  Milling  Go.  v.  Pennsylvania,  125 
T7.  S.  181,  31  L.  Ed.  650;  Philadelphia 
Fire  Ass'n  v.  New  York,  119  U.  S. 
110,  30  L.  Ed.  342;  Ducat  v.  Chicago, 
10  Wall  410,  19  L.  Ed.  972;  Paul  v. 
Virginia,  8  Wall.  168,  19' L.  Ed.  357; 
Bank  of  Augusta  v.  Earle,  13  Pet. 
519, 10  L.  Ed.  274;  Loomis  v.  People's 
Const.  Co.,  211  Fed.  453;  New  Orleans 
&  M.  Packet  Co.  v.  James,  32  Fed. 
21. 

Alabama.  Anniston  v.  Southern  By. 
Co.,  112  Ala.  557,  20  So.  915;  Noble  v. 
Mitchell,  100  Ala.  519,  25  L.  B.  A.  238, 
14  So.  541;  Nelmg  v.  Edinburgh- 
American  Land  Mortg.  Co.,  92  Ala. 
157,  9  So.  141,  Ware  v.  Hamilton 
Brown  Shoe  Co.,  92  Ala.  145,  9  So.  136; 
American  U.  Tel.  Co.  v.  Western  U. 
Tel.  Co.,  67  Ala.  26,  42  Am.  Bep.  90. 

California.  H.  K.  Mulford  Co.  v. 
Curry,  163  Cal.  276,  125  Pac.  236. 

Colorado.  Utley  v.  Clark-Gardner 
Lode  Min.  Co.,  4  Colo.  369. 

Idaho.  Belle  City  Mfg.  Co.  v.  Friz- 
zell,  11  Idaho  1,  81  Pac.  58. 

Kansas.  State  v.  Western  TJ.  Tel. 
Co.,  75  Ean.  609,  90  Pac.  299;  John 
Deere  Plow  Co.  v.  Wyland,  69  Kan. 
255,  2  Ann.  Cas.  304,  76  Pac  863; 
State  v.  American  Book  Co.,  65  Kan. 
847,  69  Pac.  563. 

Kentucky.  Plummer  v.  Chesapeake 
&  O.  B.  Co.,  143  Ky.  102,  33  L.  B.  A. 
(N.  S.)  362,  136  S.  W.  162;  Com.  v. 
Bead  Phosphate  Co.,  113  Ky.  32,  67  S. 
W.  45;  Com.  v.  Mobile  &  O.  B.  Co.,  23 
Ky.  L.  Bep.  784,  54  L.  B.  A.  916,  64  S. 
W.  451;  Associated  Press  v.  Com.  22 
Ky.  L.  Bep.  1229,  60  S.  W.  295. 

Mississippi.  Louisville  &  N.  B.  Co. 
v.  State,  107  Mus.  597,  65  So.  881; 
State  v.  Louisville  &  N.  B.  Co.,  97 
Miss.  35,  Ann.  Cas.  1912  C  1150,  51  So. 
918,  53  So.  454;  Western  Union  Tel. 
Co.  v.  Bailroad  Commission,  74  Miss. 
80,  21  So.  15. 


Missouri.  Security  State  Rank  v. 
Simmons,  251  Mo.  2,  157  S.  W.  585; 
State  v.  Standard  Oil  Co.,  218  Mo.  1, 
116  S.  W.  902;  Farrand  Co.  v.  talker, 
169  Mo.  App.  602,  155  S.  W.  ^8;  Fay 
Fruit  Co.  v.  McKinney  Bros,  k  Co., 
103  Mo.  App.  304,  77  S.  W.  ISO. 

Pennsylvania.  Com.  v.  Standard 
Oil  Co.,  101  Pa.  St.  119. 

Tennessee.  State  v.  Standard  Oil 
Co.  of  Kentucky,  120  Tenn.  66,  110 
S.  W.  565,  aff  M  217  U.  S.  413,  54  L. 
Ed.  817. 

Texas.  Western  Paper  Bag  Co.  v. 
Johnson  (Tex.  Civ.  App.),  38  S.  W. 
364;  Beed  v.  Walker,  2  Tex.  Crv.  App. 
92,  21  S.  W.  687,  distinguishing  Bate- 
man  v.  Western  Star  Milling  Co.,  1 
Tex.  Civ.  App.  90,  20  S.  W.  93:1. 

Virginia.  Dalton  Adding  Math. 
Co.  v.  Com.,  118  Va.  563,  88  S.  E. 
167;  General  By.  Signal  Co.  v.  Com., 
118  Va.  301,  87  S.  E.  598;  National 
Council,  Junior  Order  America,  a  Me- 
chanics v.  State  Council,  Junior  Order 
United  American  Mechanics,  1C4  Va. 
197,  51  S.  E.  166,  aff 'd  203  U.  fi.  151, 
51  L.  Ed.  132. 

West  Virginia.  Chesapeake  &  0- 
By.  Co.  v.  Public  Service  Commxiasion, 
78  W.  Va.  667,  89  S.  E.  844. 

Wisconsin.  Independent  Tuj£  Line 
v.  Lake  Superior  Lumber  &  Bo>x  Co., 
146  Wis.  121,  131  N.  W.  408. 

When  a  foreign  commercial  corpora* 
tion  is  carrying  on  in  the  state  a 
purely  local  and  domestic  bm-»ne88 
quite  separate  from  its  intestate 
commerce  transactions,  the  state  has 
the  right  to  prescribe  the  conditions 
upon  which  such  a  corporation,  niay 
do  its  intrastate  business,  provided  it 
lays  no  burden  upon  its  inte*»tate 
business.  General  By.  Signal  Co*  v* 
Com.,  118  Va.  301,  87  S.  E.  598,  q** 
ing  with  approval  Baltic  Min.  CJo.  T- 
Commonwealth  of  Massachusetts  23* 
U.   S.   68,   58  L.   Ed.   127.     See    *&> 
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from  prohibiting  it  from  doing  business  wholly  within  the  state,96 


New  York  v.  Sohmer,  235  U.  S.  549, 
59  L.  Ed.  355;  St.  Louis  Southwestern 
B.  Co.  v.  Arkansas,  235  U.  S.  350,  59 
L.  Ed.  265;  Dalton  Adding  Mach.  Go. 
v.  Com.,  118  Va.  563,  88  S.  E.  167. 

96  United  States.  Interstate  Amuse- 
ment Co.  v.  Albert,  239  U.  S.  560,  60 
L.  Ed.  439,  aff'g  128  Tenn.  417,  161 
8.  W.  488;  Standard  Oil  Co.  v.  Ten- 
nessee, 217  U.  S.  413,  54  L.  Ed.  817, 
aff'g  120  Tenn.  86,  110  S.  W.  565; 
Pembina  Consol.  Silver  Mining  &  Mill- 
ing Co.  y.  Pennsylvania,  125  U.  8.  181, 
31  L.  Ed.  650;  Loomis  v.  People's 
Const.  Co.,  211  Fed.  453;  New  Orleans 
&  M.  Packet  Co.  v.  James,  32  Fed.  21. 

Alabama.  Noble  v.  Mitchell,  100 
Ala.  519,  25  L.  R.  A.  238,  14  So.  581; 
Nelms  v.  Edinburgh -American  Land 
Mortg.  Co.,  92  Ala.  157,  9  So.  141; 
Ware  v.  Hamilton  Brown  Shoe  Co., 
92  Ala.  145,  9  So.  136;  American  U. 
Tel.  Co.  v.  Western  U.  Tel.  Co.,  67 
Ala.  26,  42  Am.  Rep.  90. 

California.  H.  K.  Mulford  Co.  v. 
Curry,  163  Cal.  276,  125  Pac.  236. 

Colorado.  Utley  v.  Clark-Gardner 
Lode  Min.  Co.,  4  Colo.  369. 

Idaho.  Belle  City  Mfg.  Co.  v.  Friz- 
zell,  11  Idaho  1,  81  Pac.  58. 

Kansas,  State  v.  Western  "U.  Tel. 
Co.,  75  Kan.  609,  90  Pac.  299;  John 
Deere  Plow  Co.  v.  Wyland,  69  Kan. 
255,  2  Ann.  Cas.  304,  76  Pac.  863; 
State  v.  American  Book  Co.,  65  Kan. 
847,  69  Pac.  563. 

Kentucky.  Com.  v.  Parlin  &  Oren- 
dorff  Co.,  118  Ky.  168,  80  8.  W.  791; 
Com.  v.  Bead  Phosphate  Co.,  113  Ky. 
32,  22  Ky.  L.  Bep.  2284,  67  S.  W.  45; 
Associated  Press  v.  Com.,  22  Ky.  L. 
Bep.  1229,  60  S.  W.  295,  523. 

Massachusetts.  Marconi  Wireless 
Tel.  Co.  of  America  v.  Com.,  218  Mass. 
558,  106  N.  E.  310. 

Mississippi.  Louisville  &  N.  B.  Co. 
v.  State,  107  Miss.  597,  65  So.  881; 
Standard    Oil    Co.    of    Kentucky    v. 


State,  107  Miss.  377,  65  So.  468;  State 
v.  Louisville  &  N.  B.  Co.,  97  Miss. 
35,  Ann.  Cas.  1912  C  1254,  51  So.  918, 
53  So.  454;  Western  U.  Tel.  Co.  v. 
Bailroad*  Commission  of  Mississippi, 
74  Miss.  80,  21  So.  15. 

Missouri.  Security  State  Bank  v. 
Simmons,  251  Mo.  2,  157  8.  W.  585; 
State  v.  Standard  Oil  Co.,  218  Mo.  1, 
116  8.  W.  902;  Farrand  Co.  v.  Walker, 
169  Mo.  App.  602,  155  8.  W.  68;  Fay 
Fruit  Co.  v.  McKinney  Bros.  &  Co., 
103  Mo.  App.  304,  77  8.  W.  160. 

Pennsylvania.  Com.  v.  Standard  Oil 
Co.,  101  Pa.  St.  119. 

South  Dakota.  State  v.  Morgan,  2 
S.  D.  32,  48  N.  W.  314. 

Tennessee.  State  v.  Standard  Oil 
Co.  of  Kentucky,  120  Tenn.  86,  110 
8.  W.  565. 

Texas.  Western  Union  Tel.  Co.  v. 
State,  —  Tex.  Civ.  App.  — ,  121  S.  W. 
194;  Western  Paper  Bag  Co.  v.  John- 
son (Tex.  Civ.  App.),  38  S.  W.  364; 
Beed  v.  Walker,  2  Tex.  Civ.  App.  92, 
•21  8.  W.  687,  distinguishing  Bateman 
v  Western  Star  Milling  Co.,  1  Tex. 
Civ.  App.  90,  20  8.  W.  931. 

Virginia.  Dalton  Adding  Mach.  Co. 
v.  Com.,  118  Va.  563,  88  8.  E.  167; 
General  By.  Signal  Co.  v.  Com.,  118 
Va.  301,  87  S.  E.  598;  National  Coun- 
cil, Junior  Order  American  Mechanics 
v.  State  Council,  Junior  Order  United 
American  Mechanics,  104  Va.  197,  51 
8.  E.  166,  aff'd  203  U.  8.  151,  51  L. 
Ed.  132. 

Washington.  State  v.  Northern  Exp. 
Co.,  81  Wash.  701,  143  Pac.  99;  State 
v.  Northern  Exp.  Co.,  80  Wash.  309, 
141  Pac.  757,  rev'g  76  Wash.  636,  136 
Pac.  1160. 

Wisconsin.  Independent  Tug  Line 
v.  Lake  Superior  Lumber  &  Box  Co., 
146  Wis.  121,  131  N.  W.  408. 

"It  is  now  well  settled  that  a  state 
may  impose  any  conditions  it  may  de- 
sire  on   a    foreign    corporation   upon 
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or  from  imposing  a  tax  or  license  fee  with  respect  to  such  busi- 
ness.97 A  state  may  impose  a  tax  upon  its  internal  commerce,  as 
upon  persons  or  property  transported  from  one  point  to  another 
within  the  state,  provided  it  does  not  thereby  interfere  with  inter- 
state or  foreign  commerce,96  or  upon  the  messages  of  a  foreign  tele- 
graph company  which  are  transmitted  from  one  point  to  another 


permitting  it  to  do  business  in  the 
state.  They  may  be  excluded  alto- 
gether. *  *  *  The  only  exception 
to  this  rule  is  as  to  corporations  en- 
gaged in  federal  business  or  interstate 
commerce;  and  even  as  to  corpora- 
tions engaged  ordinarily  in  interstate 
commerce  the  state  may  prohibit  busi- 
ness by  that  corporation  that  is  wholly 
in  the  state, — that  is,  intrastate  com- 
merce,— while  at  the  same  time  it 
might  engage  in  the  interstate  com- 
merce." Com.  v.  Bead  Phosphate  Co., 
113  Ky.  32,  22  Ky.  L.  Bep.  2284,  67 
8.  W.  45.  See  also  Com.  v.  Parlin  & 
Orendorff  Co.,  118  Ky.  168,  80  S.  W. 
791. 

97  United  States.  St.  Louis  South- 
western B.  Co.  v.  Arkansas,  235  U.  S. 
350,  59  L.  Ed.  265;  Baltic  Min.  Co. 
v.  Massachusetts,  231  U.  S.  68,  58  L. 
Ed.  127,  aff'g  207  Mass.  381,  93  N. 
E.  831,  and  212  Mass.  35,  Ann.  Cas. 
1913  C  805,  98  N.  E.  1056;  Williams 
v.  Talladega,  226  TJ.  S.  404,  57  L. 
Ed.  275,  rev'g  164  Ala.  633,  51  So. 
330;  Ludwig  v.  Western  U.  Tel.  Co., 
216  U.  S.  146,  54  L.  Ed.  423;  New 
York  v.  Knight,  192  U.  S.  21,  48  L. 
Ed.  325;  Allen  v.  Pullman's  Palace 
Car  Co.,  191  U.  S.  171,  48  L.  Ed.  134. 
Osborne  v.  Florida,  164  U.  S.  650,  41 
L.  Ed.  586;  Postal  Tel.  Cable  Co.  v. 
Charleston,  153  U.  S.  692,  38  L.  Ed. 
871;  Lehigh  Valley  B.  Co.  v.  Penn- 
sylvania, 145  U.  S.  192,  36  L.  Ed. 
672;  Pacific  Exp.  Co.  v.  Seibert,  142 
U.  S.  339,  35  L.  Ed.  1035;  Western  TJ. 
Tel.  Co.  v.  Pennsylvania,  128  TJ.  S. 
39,  32  L.  Ed.  345;  Batterman  v.  West- 
ern U.  Tel.  Co.,  127  TJ.  S.  411,  32  L. 
Ed.  229;  Case  of  State  Freight  Tax, 


15  Wall.  232,  21  L.  Ed.  146;  Webster 
v.  Bell,  68  Fed.  183;  United  States 
Exp.  Co.  v.  Hemmingway,  39  Fed.  60. 

Alabama.  Nashville,  C.  &  St.  L. 
By.  Co.  v.  Alabama  City,  134  Ala. 
414,  32  So.  731;  Alabama  Great  South- 
ern B.  Co.  v.  Bessemer,  113  Ala.  668, 
21  So.  64;  Anniston  v.  Southern  By. 
Co.,  112  Ala.  557,  20  So.  915;  Holt  v. 
Birmingham,  111  Ala.  369,  19  So.  735. 

Georgia.  Kehrer  v.  Stewart,  117 
Ga.  969,  44  S.  E.  854. 

Mississippi.  Cudahy  Packing  Co.  ▼. 
Stovall,  112  Miss.  106,  72  So.  870. 

Montana.  State  v.  Northern  Pac 
Exp.  Co.,  27  Mont.  419,  94  Am.  St. 
Bep.  824,  71  Pac.  404;  State  v.  Bocky 
Mountain  Bell  Tel.  Co.,  27  Mont.  394, 
71  Pac.  311. 

Nebraska.  Western  U.  Tel.  Co.  v. 
Village  of  Wakefield,  69  Neb.  272,  95 
N.  W.  659;  Western  U.  Tel.  Co.  v.  Fre- 
mont, 39  Neb.  692,  26  L.  B.  A.  698,  58 
N.  W.  415. 

New  York.  People  v.  Roberts,  36 
App.  Div.  597,  55  N.  Y.  Supp.  950, 
aff'd  167  N.  Y.  617,  60  N.  E.  1117. 

North  Carolina.  Pittsburgh  Life  k 
Trust  Co.  v.  Young,  172  N.  C.  470,  90 
S.  E.  568;  Lacy  v.  Armour  Packing 
Co.,  134  N.  C.  567,  47  S.  E.  53. 

••Case  of  State  Freight  Tax,  15 
Wall.  (TJ.  S.)  232,  21  L.  Ed.  146.  See 
also  Kansas  City,  Ft.  S.  &  M.  B.  Co.  v. 
Botkin,  240  U.  S.  227,  60  L.  Ed.  617; 
New  York  v.  Sohmer,  235  U.  S.  549,  59 
L.  Ed.  355;  St.  Louis  Southwestern  B. 
Co.  v.  Arkansas,  235  TJ.  S.  350,  59  L. 
Ed.  265;  Barrett  v.  New  York,  232  TJ. 
S.  14,  58  L.  Ed.  483;  Ewing  v.  Leaven- 
worth, 226  TJ.  S.  464,  57  L.  Ed.  303; 
Williams  v.  Talladega,  226  TJ.  S.  404, 
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within  the  state,  although  the  company  may  also  be  engaged  in  inter- 
state business.9*  Where  a  foreign  corporation  carries  on  a  purely 
local  business  separate  from  its  interstate  business,  the  state  may  im- 
pose an  excise  tax  upon  it  for  the  privilege  of  carrying  on  such 
business  and  measure  the  same  by  the  authorized  capital  of  the 
corporation.1  A  license  tax  may  be  imposed  upon  foreign  express 
companies,  railroad  companies,  telegraphic  companies,  and  other  for- 
eign corporations  doing  a  local  business  within  the  state.9  A  statute 
imposing  a  license  tax  upon  foreign  express  companies,  which  is  con- 
strued by  the  highest  court  of  review  of  the  state  by  which  it  was 
enacted  to  not  apply  to  or  affect  in  any  manner  the  business  of  a 
foreign  corporation  doing  business  in  the  state  which  is  interstate  in 
its  character,  but  to  apply  to  and  affect  only  its  business  which  is 
done  in  the  state,  or  is,  as  is  termed,  " local' '  or  " intrastate"  in  its 
character,  is  constitutional.?  Where  a  foreign  mining  corporation 
is  engaged  in  the  transaction  of  interstate  commerce  in  the  state,  and 
has  a  place  of  business  therein  for  the  financial  management  and  di- 
rection of  its  affairs,  at  which  the  president  and  treasurer  have  their 
offices  and  the  meetings  of  the  board  of  directors  are  held,  but  which 
can  be  given  up  without  in  any  way  affecting  its  income  from  inter- 
state commerce,  an  excise  tax  imposed  upon  it  for  the  privilege  of 
having  an  establishment  for  business  in  the  state,  with  the  protection 
of  its  laws,  and  the  financial  and  other  advantages  of  a  situation  in 
the  state,  and  based  upon  the  par  value  of  its  capital  stock,  is  not  an 

57  L.  Ed.  275;  United  State*  Exp.  Co.  chusetts,  231  IT.  S.  68,  58  L.  Ed.  127, 

v.  Minnesota,  223  IT.  8.  335,  56  L.  Ed.  aff  'g  207  Mass.  381,  93  N.  E.  831,  and 

459.  212  Mass.  35,  Ann.  Cas.  1913  0  805,  98 

99  Williams  v.  Talladega,  226  XT.  S.  N.  E.  1056;  Williams  v.  Talladega,  326 

404,    57    L.    Ed.    275;    Ratterman    v.  XT.  S.  404,  57  L.  Ed.  275;  United  States 

Western  U.  Tel.  Co.,  127  U.  S.  411,  32  Exp.  Co.  v.  Minnesota,  223  U.  S.  335, 

L.  Ed.  229.  56  L.  Ed.  459;  Osborne  v.  Florida,  161 

1  Baltic  Min.  Co.  v.  Commonwealth  U.  8.  650,  41  L.  Ed.  586;  Postal  Tel. 

of  Massachusetts,  231  U.  S.  68,  58  L.  Cable  Co.  v.  Charleston,  153  U.  S.  692, 


Ed.  127,  followed  in  General  By.  Sig 


nal  Co.,  118  Va.  301,  87  8.  E.  598.    See      Ry.  Co.  v.  Alabama  City,  134  Ala.  414, 
also  Albert  Pick  &  Co.  v.  Jordan,  169      32  8o.  731;  Alabama  Great  Southern 


Cal.  1,  145  Pac.  506;  Lusk  v.  Atkin 
son,  268  Mo.  109,  186  S.  W.  703;  Wal 
ton  Adding  Mach.  Co.  v.  Com.,  118  Va 
563,  88  8.  E.  167. 

» Kansas  City,  Ft.  S.  &  M.  R.  Co.  v 
Botkin,  240  U.  S.  227,  60  L.  Ed.  617; 


38  L.  Ed.  871;  Nashville,  C.  &  St.  L. 


R.  Co.  v.  Bessemer,  113  Ala.  668,  21 
So.  64;  Anniston  v.  Southern  Ry.  Co., 
112  Ala.  557,  20  So.  915;  Western  U. 
Tel.  Co.  v.  Fremont,  39  Neb.  692,  26 
L.  R.  A.  698,  58  N.  W.  415. 
See  §  5781,  infra. 


Barrett  v.  New  York,  232  U.  S.  14,  58  3  Osborne  v.  Florida,  164  U.  S.  650, 

L.  Ed.  483;  Baltic  Min.  Co.  v.  Massa-      41  L.  Ed.  586. 
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interference  with  interstate  commerce,  and  is  valid.4  An  annual 
franchise  tax  imposed  by  a  statute  upon  a  foreign  corporation  doing 
business  in  the  state  and  owning  or  using  a  part  of  its  capital  or 
plant  in  the  state,  for  the  privilege  of  exercising  its  franchise  in  the 
state,  of  a  certain  percentage  upon  the  outstanding  capital  stock  of 
the  corporation  represented  by  property  owned  and  used  in  busi- 
ness transacted  in  the  state  is  not  unconstitutional  as  an  illegal  inter- 


4  Baltic  Min.  Co.  v.  Com.,  207  Mass. 
381,  93  N.  E.  831,  distinguishing 
Western  U.  Tel.  Co.  v.  Kansas,  216  TJ. 
S.  1,  54  L.  Ed.  355,  and  Pullman  Co.  v. 
Kansas,  21 6  TJ.  S.  56,  54  L.  Ed.  378, 
and  following  Attorney  General  v. 
Electric  Storage  Battery  Co.,  188 
Mass.  239,  3  Ann.  Cas.  631,  74  N.  E. 
467. 

In  Pembina  Coasol.  Silver  Mining 
&  Milling  Co.,  125  U.  S.  181,  31  L. 
Ed.  650,  the  court  said:  "In  Western 
Union  Tel.  Co.  v.  Kansas,  216  U.  S.  1, 
54  L.  Ed.  355,  Mr.  Justice  Harlan 
said:  'It  is  true  that  in  many  cases 
the  state  may,  if  it  chooses  to  do  so, 
exclude  foreign  corporations  from  its 
limits,  or  impose  such  terms  and  con- 
ditions on  their  doing  business  in  the 
state  as  in  its  judgment  may  be  con- 
sistent with  the  interests  of  the 
people.  But  these  were  cases  in 
which  a  particular  foreign  corpora- 
tion before  the  court  engaged  in  or- 
dinary business,  and  not  directly  or 
regularly  in  interstate  or  foreign  com- 
merce.' This  is  such  a  corporation. 
*  #  #  We  have  the  following  lan- 
guage from  Mr.  Justice  Miller  in 
Western  Union  Tel.  Co.  ▼.  Massachu- 
setts, 125  U.  S.  530,  31  L.  Ed.  790: 
'It  cannot  be  said  that  a  state  tax 
which  remotely  affects  the  efficient 
exercise  of  a  federal  power  is  for  that 
reason  alone  inhibited  by  the  Consti- 
tution. To  hold  that  would  be  to 
deny  to  the  states  all  power  to  tax 
persons  or  property.'  Without  refer- 
ring to  the  many  other  cases  in  the 
Supreme  Court  of  the  United  States 
that  tend  to  support  the  contention 


of  the  commonwealth,  we  hold  that 
the  recent  decisions  of  that  court 
*  *  *  do  not  indicate  that  the 
statute  before  us  is  unconstitutional. 
In  our  former  adjudication  upon  it  we 
expressed  the  opinion  that  it  was  in- 
applicable to  cases  where  a  foreign 
corporation  had  its  place  of  business 
here  only  for  use  in  interstate  com- 
merce. It  is  not  to  be  inferred  that 
the  legislature  intended  the  statute 
to  go  beyond  the  constitutional  au- 
thority of  the  commonwealth.  We 
have  already  referred  to  the  policy 
of  our  law  in  reference  to  such  cor- 
porations as  railroads,  telegraph  com- 
panies, electric  railways,  express  com- 
panies and  the  like.  In  view  of  these 
legislative  expressions  of  policy  and 
in  view  also  of  the  late  decisions  re- 
lied on  by  the  petitioner  we  hold  that 
the  statute  before  us  would  be  inap- 
plicable to  a  foreign  corporation  for 
the  taxation  of  which  there  is  no  spe- 
cial provision  in  our  statutes,  if  it 
should  be  engaged  in  the  work  of  con- 
ducting some  kind  of  interstate  com* 
merce  for  hire  as  its  principal  func- 
tion, and  at  the  same  time  should  be 
engaged  in  intrastate  commerce  so 
closely  connected  with  the  interstate 
commerce  that  it  could  not  be  given 
up  without  serious  detriment  to  the 
interstate  commerce,  so  that  its  con- 
dition in  this  respect  would  be  like 
that  of  the  Western  Union  Telegraph 
Company. ' ' 

See  also  S.  S.  White  Dental  Mfg. 
Co.  v.  Com.,  212  Mass.  35,  Ann.  Cas. 
1913  C  805,  98  N.  E.  1056. 
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ference  with  interstate  commerce  when  applied  to  a  foreign  railroad 
corporation  carrying  on  both  intrastate  and  interstate  business,  where 
such  statute  is  construed  by  the  highest  court  of  the  state  to  impose 
an  annual  franchise  tax  upon  the  right  to  exist  as  a  corporation  or  to 
-exercise  corporate  powers  within  the  state,  the  amount  of  the  tax 
being  fixed  solely  by  reference  to  the  property  of  the  corporation 
that  is  within  the  state  and  used  in  business  transacted  within  the 
state  and  excluding  any  imposition  upon,  or  interference  with,  inter- 
state commerce.5 

■  The  interstate  commerce  clause  does  not  apply  to  foreign  corpora- 
tions maintaining  continuously  an  agency  in  the  state  from  which 
orders  are  solicited  and  the  goods  are  delivered  to  the  purchasers.6 
.  A  foreign  corporation  has  the  unquestionable  right  so  to  limit  and 
conduct  its  business  in  the  state  as  to  keep  the  same  strictly  within 
the  accepted  meaning  of  interstate  commerce,  and,  when  it  does  so, 
no  license  tax  can  be  imposed  upon  it.7 

6  St.  Louis  Southwestern  B.  Co.  v.      which  was  sustained  by  this  court  in 


Arkansas,  235  II.  8.  350,  59  L.  Ed.  265, 
aff'g  106  Ark.  321,  152  8.  W.  110,  and 
following  Postal  TeL  Cable  Co.  v. 
Adams,  155  U.  8.  688,  39  L.  Ed.  311, 
and  Atlantic  &  P.  Tel.  Co.  v.  Phila- 
delphia, 190  U.  8.  160,  47  L.  Ed.  995. 
Mr.  Justice  Pitney  said:  "The  tax, 
as  will  be  observed,  is  not  in  any  wise 
based  upon  the  receipts  of  the  rail- 
road company  from  interstate  'com- 
merce, either  taken  alone  or  in  con- 
nection with  the  receipts  from  its  in- 
trastate business.  Since,  therefore, 
the  amount  of  the  imposition  is  not 
made  to  fluctuate  with  volume  or  the 
value  of  the  business  done,  we  are  re- 
lieved from  those  difficulties  that 
arise  where  state  taxes  are  based 
upon  the  earnings  of  interstate  car- 
riers, as  in  Maine  v.  Grand  Trunk  B. 
Co.,  142  U.  8.  217,  35  L.  Ed.  294;  Wis- 
consin &  M.  B.  Co.  v.  Powers,  191  U. 
8.  379,  48  L.  Ed.  229;  Galveston, 
Houston  &  8.  A.  B.  Co.  v.  Texas,  210 
TJ.  8.  217,  52  L.  Ed.  1031;  Meyer  v. 
Wells,  Fargo  &  Co.,  223  TJ.  8.  298,  56 
L.  Ed.  445;  and  United  States  Express 
Co.  v.  Minnesota,  223  TJ.  8.  335,  56  L. 
Ed.  459.  *  *  *  In  its  essence  the 
tax  is  not  distinguishable  from  that 
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Western  Union  Telegraph  Co.  v.  At- 
torney General,  125  U.  8.  530,  31  L. 
Ed.  790,  and  in  another  case  between 
the  same  parties,  141  U.  8.  40,  35  L. 
Ed.  628.  See  also  Pittsburgh,  C,  C.  & 
St.  L.  B.  Co.  v.  Backus,  154  U.  8.  421, 
38  L.  Ed.  1031;  Indianapolis  &  Vin- 
cennes  B.  Co.  v.  Backus,  154  U.  8. 

438,  38  L.  Ed.  1040;  Cleveland,  C,  C. 
&  St.  L.  B.  Co.  v.  Backus,  154  U.  S. 

439,  38  L.  Ed.  1041;  Western  Union 
Tel.  Co.  v.  Taggart,  163  U.  8.  1,  41 
L.  Ed.  49;  Western  Union  Tel.  Co.  v. 
Missouri,  190  U.  8.  412,  47  L.  Ed. 
1116.'' 

See  also  State  v.  Sessions,  95  Kan. 
272,  147  Pac.  789.    See  f  5781,  infra. 

See  for  taxation  of  foreign  corpora- 
tions generally,  Chap.  59,  supra. 

•  Diamond  Glue  Co.  v.  United 
States  Glue  Co.,  187  U.  8.  611,  47  I* 
Ed.  328;  Marconi  Wireless  Tel  Co. 
of  America  v.  Com.,  218  Mass.  558, 
106  N.  E.  310. 

See  ff  5770,  5772,  infra. 

7  Economy  Baler  Co.  v.  Pintliano, 
169  N.  T.  Supp.  1019;  Dalton  Adding 
Mach.  Co.  v.  Com.,  118  Va.  563,  88  8. 
E.  167. 
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Where  the  business  in  which  a  foreign  corporation  is  engaged  is 
fraudulent,  it  cannot  claim  immunity,  under  the  commerce  clause, 
from  state  statutes  regulating  its  transaction  of  business  within  the 
state.0 


:  §  5764.  Construction  of  statutes  as  not  being  applicable  to  inter- 
state  commerce.  It  is  a  rule  of  law  that  a  statute  which  would  be 
unconstitutional  as  applied  to  a  certain  class  of  cases  and  constitu- 
tional as  applied  to  another  class  may  be  held  to  have  been  intended 
to  apply  only  to  the  latter  class,  if  this  seems  in  harmony  with  the 
general  purpose  of  the  legislature.*    The  construction  of  a  statute 


SHamley  v.  Till,  162  Wis.  533,  156 
N.  W.  96S,  Timlin,  J.,  said:  "It  is 
argued  that  the  notes  in  question 
were  taken  in  a  transaction  of  inter- 
state commerce,  and  therefore,  not- 
withstanding that  the  Honduras  Com- 
pany had  no  license  to  carry  on  busi- 
ness either  in  Minnesota  or  Wiscon- 
sin, the  provisions  of  section  1770b 
annulling  its  contracts  are  not  appli- 
cable because  of  the  exception  found 
by  this  court  excluding  interstate 
commerce  transactions  from  the  provi- 
sions of  section  1770b.  But  fraud  is 
a  defense  available  against  an  inter- 
state commerce  contract  as  well  as 
against  other  contracts.  The  Hondu- 
ras Company  was  not  engaged  in  in- 
terstate commerce.  It  was  not  en- 
gaged in  any  commerce.  It  was  en- 
gaged in  fraud." 

•  United  States.  Mountain  Timber 
Co.  v.  Washington,  243  U.  S.  219,  61 
L.  Ed*  385,  Ann.  Cas.  1917  D  642;  St. 
Louis  Southwestern  B.  Co.  ▼.  Arkan- 
sas, 235  U.  8.  350,  59  L.  Ed.  265;  Mc- 
Cabe  v.  Atchison,  T.  &  8.  F.  B.  Co., 
235  IT.  8.  151,  59  L.  Ed.  169;  Singer 
Sew.  Mach.  Co.  v.  Brick  ell,  233  IT.  S. 
304,  58  L.  Ed.  974;  The  Abbey  Dodge 
v.  United  States,  223  IT.  S.  166,  56  L. 
Ed.  390;  United  States  v.  Delaware  & 
H.  Co.,  213  U.  S.  366,  53  L.  Ed.  836; 
Armour  Packing  Co.  v.  Lacy,  200  U.  S. 
226,  50  L.  Ed.  451;  New  York  v.  Van 
De  Carr,  199  U.  S.  552,  50  L.  Ed.  305; 


Kehrer  v.  Stewart,  197  U.  8.  60,  49  L. 
Ed.  663;  Louisville  &  N.  B.  Co.  v. 
Kentucky,  183  U.  S.  503,  46  L.  Ed. 
298;  McCullough  v.  Virginia,  172  U.  8. 
102,  43  L.  Ed.  382;  Osborne  v.  Florida, 
164  U.  8.  650,. 41  L.  Ed.  586;  Super- 
visors v.  Stanley,  105  U.  S.  305,  26  L. 
Ed.  1044;  Baldwin  Tool  Works  v. 
Blue,  240  Fed.  202. 

Alabama.  Hurst  v.  Fitz  Water 
Wheel  Co.,  197  Ala.  10,  72  So.  314; 
Fifth  Avenue  Library  Society  v. 
Rhodes,  194  Ala.  670,  69  So.  918; 
Clark  v.  State,  4  Ala.  App.  202,  59  So. 
236. 

Arkansas.  Western  U.  Tel.  Co.*  v. 
State,  82  Ark.  309,  12  Ann.  Cas.  82, 
101  S.  W.  748;  Hartford  Fire  Ins.  Co. 
v.  State,  76  Ark.  303,  89  S.  W.  42; 
Wells,  Fargo  &  Co.  's  Express  v.  Craw- 
ford County,  63  Ark.  576,  37  L.  R.  A. 
371,  40  8.  W.  710;  Gunn'v.  White  Sew. 
Mach.  Co.,  57  Ark.  24, 18  L.  B.  A.  206, 
38  Am.  St.  Bep.  223,  20  S.  W.  591. 

Idaho.  Belle  City  Mfg.  Co.  v.  Friz- 
zell,  11  Idaho  1,  81  Pac.  58. 

Illinois.  People  v.  Butler  Street 
Foundry  Co.,  201  111.  236,  66  N.  B. 
349. 

Kansas.  State  v.  Sessions,  95  Kan. 
272,  147  Pac.  789;  Hardy  v.  Atchison, 
T.  &  S.  F.  B.  Co.,  32  Kan.  698,  5  Pac 
6. 

Massachusetts.  Marconi  Wireless 
Tel.  Co.  of  America  v.  Com.,  218  Mass. 
558,  106  N.  E.  310;  Attorney  General 
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involving  the  exercise  even  of  a  doubtful  power  will  not  readily  be 
adopted,  in  the  absence  of  direct  words,  where  the  language  used 
reasonably  admits  of  another  which  will  exclude  the  question  of  con- 
stitutional authority  to  enact  the  particular  law.10  Consequently  a 
statute  may  be  construed  as  not  applying  to  corporations  engaged 
in  interstate  commerce  where  such  construction  is  necessary  to  avoid 
annulling  the  force  of  the  statute  as  unconstitutional,  and  such  con- 
struction seems  in  harmony  with  the  general  purpose  of  the  legis- 
lature.11   It  is  well  settled  that  the  words  "doing  business"  or  "doing 


v.  Electric  Storage  Battery  Co.,  188 
Mass.  239,  3  Ann.  Gas.  631,  74  N.  E. 
467;  White  v.  Gove,  183  Mass.  333,  67 
N.  E.  359;  Attorney  General  v.  Neth- 
erlands Fire  Ins.  Co.,  181  Mass.  522, 
63  N.  E.  950;  Com.  v.  Gagne,  153 
Mass.  205,  10  L.  B.  A.  442,  26  N.  E. 
449. 

Minnesota.  State  v.  Wagener,  77 
Minn.  483,  46  L.  B.  A.  442,  77  Am.  St. 
Bep.  681,  80  N.  W.  663,  778,  1134. 

Missouri  M.  A.  Kelly  Broom  Co. 
v.  Missouri  Fidelity  &  Casualty  Co., 
195  Mo.  App.  305,  191  S.  W.  1128. 

New  York.  People  v.  Warden  of 
City  Prison,  144  N.  Y.  529,  27  L.  B.  A. 
718,  39  N.  E.  686;  Stern  v.  Metropoli- 
tan Life  Ins.  Co.,  169  App.  Div.  217, 
154  N.  Y.  Supp.  472. 

Texas.  Western  U.  Tel.  Co.  v. 
State,  —  Tex.  Civ.  App.  — ,  121  S.  W. 
194. 

Wisconsin.  Jerome  P.  Parker-Har- 
ris Co.  v.  Kissel  Motor  Car  Co.,  165 
Wis.  518,  163  N.  W.  141;  Begina  Co. 
v.  Toynbee,  163  Wis.  551,  158  N.  W. 
313. 

"A  law  which  is  unconstitutional 
within  certain  limitations,  if  in  terms 
it  exceeds  or  fails  to  notice  those  limi- 
tations, may  yet  be  entirely  operative 
within  its  legitimate  sphere,  and  prop- 
erly held  to  have  the  application 
which  thus  confines  it.  Indeed,  where 
two  governments,  like  those  of  the 
United  States  and  the  commonwealth, 
exercise  their  authority  within  the 
same  territory  and  over  the  same  citi- 
zens, the  legislation  of  that  which,  as 


to  certain  subjects,  is  subordinate, 
should  be  construed  with  reference  to 
the  powers  and  authority  of  the  su- 
perior government,  and  not  be  deemed 
as  invading  them,  unless  sujch  con- 
struction is  absolutely  demanded." 
Devens,  J.,  in  Com.  v.  Gagne,  153 
Mass.  205,  10  L.  B.  A.  442,  26  N.  E. 
449,  quoted  with  approval  in  Attor- 
ney General  v.  Electric  Storage  Bat- 
tery Co.,  188  Mass.  239,  3  Ann.  Cas. 
631,  74  N.  E.  467,  and  in  State  v. 
Bocky  Mountain  Bell  Tel.  Co.,  27 
Mont.  394,  71  Pac.  311. 

10  Hickory  Marble  &  Granite  Co.  v. 
Southern  By.  Co.,  147  N.  C.  53,  60  S. 
E.  719. 

11  United  States.  St.  Louis  South- 
western B.  Co.  v.  Arkansas,  235  U.  8. 
350,  59  L.  Ed.  265 ;  Sioux  Bemedy  Co. 
v.  Cope,  235  U.  S.  197,  59  L.  Ed!  193, 
rev'g  28  S.  D.  397,  133  N.  W.  683; 
McCa'be  v.  Atchison,  T.  &  S.  F.  B.  Co., 
235  U.  S.  151,  59  L.  Ed.  169;  Singer 
Sew.  Mach.  Co.  v.  Brickell,  233  U.  S. 
304,  58  L.  Ed.  974;  The  Abby  Dodge 
v.  United  States,  223  U.  S.  166,  56  Lu 
Ed.  390;  Cooper  Mfg.  Co.  v.  Ferguson, 
113  U.  S.  727,  28  L.  Ed.  1137;  Chicago, 
M.  &  St.  P.  B.  Co.  v.  Ackley,  94  U.  8. 
179,  24  L.  Ed.  99;  Peik  v.  Chicago  & 
N.  W.  By.  Co.,  94  U.  S.  164,  24  L.  Ed. 
97;  Baldwin  Tool  Works  v.  Blue,  240 
Fed.  202;  Oakland  Sugar  Mill  Co.  v. 
Fred  W.  Wolf  Co.,  118  Fed.  239. 

Alabama,  Hurst  v.  Fitz  Water 
Wheel  Co.,  197  Ala.  10,  72  So.  314; 
Fifth  Avenue  Library  Society  v. 
Rhodes,  194  Ala.  670,  69  So.  918. 
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any  business,"  or  words  of  similar  import,  in  statutes  regarding  the 
admission  of  foreign  corporations,  do  not  include  the  transaction  of 
interstate  commerce  business  within  the  state."    Thus  where  a  statute 


Arkansas.  Western  TJ.  Tel.  Co.  v. 
State,  82  Ark.  309,  12  Ann.  Cas.  82, 
101  S.  W.  748;  Wells,  Fargo  ft  Co.'s 
Express  v.  Crawford  County,  63  Ark. 
576,  37  L.  R.  A.  371,  40  S.  W.  710. 

Colorado.  Savage  v.  Central  Elec 
Co.,  59  Colo.  66,  148  Pac.  254. 

Florida.  Circular  Advertising  Co.  v. 
American  Mercantile  Co.,  66  Fla.  96, 
63  So.  3;  Osborne  v.  State,  33  Fla.  162, 
25  L.  B.  A.  120,  39  Am.  St.  Rep.  99, 
14  So.  688,  aff'd  164  TJ.  S.  650,  41  L. 
Ed.  586. 

Idaho.  Belle  City  Mfg.  Co.  v.  Friz- 
sell,  11  Idaho  1,  81  Pae.  58. 

Kansas.  State  v.  Sessions,  95  Kan. 
272,  147  Pac.  789;  John  Deere  Plow 
Co.  v.  Wyland,  69  Kan.  255,  2  Ann. 
'Cas.  304,  76  Pac.  863;  Hardy  v.  Atchi- 
son, T.  ft  S.  F.  R.  Co.,  32  Kan.  698, 
5  Pac.  6. 

Kentucky.  Provident  Sav.  Life 
Assur.  Soc.  of  New  York  v.  Bailey, 
118  Ky.  36,  80  S.  W.  452. 

Maine.  Lafarier  v.  Grand  Trunk 
By.  of  Canada,  84  Me.  286, 17  L.  R.  A. 
Ill,  24  Atl  848. 

Massachusetts.  Attorney  General  v. 
Electric  Storage  Battery  Co.,  188 
Mass.  239,  3  Ann.  Cas.  631,  74  N.  E. 
467. 

Michigan.  Commissioner  of  Rail- 
roads v.  Wabash  R.  Co.,  123  Mich.  669, 
82  N.  W.  526. 

Mississippi  Pullman  Co.  v.  Adams, 
78  Miss.  814,  84  Am.  St.  Rep.  647, 
30  So.  757,  aff'd  189  U.  S.  420,  47 
L.  Ed.  877;  Louisville,  N.  O.  ft  T. 
Ry.  Co.  v.  8tate,  66  Miss.  662,  5  L. 
R.  A.  132,  14  Am.  St.  Rep.  599,  6 
So.  203. 

Missouri  British-American  Port- 
land Cement  Co.  v.  Citizens  Gas  Co., 
255  Mo.  1,  164  S.  W.  468;  Boeder  v. 
Robertson,  202  Mo.  522,  100  S.  W. 
7.086;    Kelly   Broom   Co.   v.   Missouri 


Fidelity  ft  Casualty  Co.,  195  Mo.  App. 
305,  191  S.  W.  1128. 

New  York.  People  v.  Roberts,  36 
App.  Div.  597,  55  N.  T.  Supp.  950, 
aff'd  167  N.  Y.  617,  60  N.  E.  1117. 

Pennsylvania.  Com.  v.  Keary,  198 
Pa.  500,  48  Atl.  472. 

Texas.  Bogata  Mercantile  Co.  v. 
Outcault  Advertising  Co.,  —  Tex.  Civ. 
App.  — ,  184  S.  W.  333;  Western  TJ. 
Tel.  Co.  v.  State,  —  Tex.  Civ.  App. 
— ,  121  S.  W.  194. 

Wisconsin.  Jerome  P.  Parker-Har- 
ris Co.  v.  Kissel  Motor  Car  Co.,  165 
Wis.  518,  163  N.  W.  141;  Regina  Co. 
v.  Toynbee,  163  Wis.  551,  158  N.  W. 
313. 

In  Osborne  v.  State,  —  Fla.  — ,  25 
L.  R.  A.  120,  39  Am.  St.  Rep.  99,  14 
So.  588,  the  court  said:  "That  the 
commerce  clause  of  the  Constitution 
exempts  from  the  burden  of  state 
taxation  those  who  confine  themselves 
to  interstate  commerce  is  a  truth  of 
which,  at  this  day,  knowledge  must 
be  imputed  to  the  lawmaking  power 
of  the  states,  and,  in  the  absence  of 
language  that  clearly  connects  such 
an  intent  with  that  power,  it  should 
not  be  held  that  there  was  a  purpose 
to  ignore  such  truth  or  violate  its 
principles. ' '  Quoted  with  approval  in 
State  v.  Rocky  Mountain  Bell  TeL 
Co.,  27  Mont.  394,  71  Pac.  311. 

It  United  States.  Norfolk  ft  W.  R. 
Co.  v.  Sims,  191  U.  8.  441,  48  L.  Ed. 
254;  Cooper  Mfg.  Co.  v.  Ferguson,  113 
U.  S.  727,  28  L.  Ed.  1137;  Davis  ft 
Rankin  Bldg.  ft  Mfg.  Co.  v.  Dix,  64 
Fed.  406. 

Alabama.  Fifth  Ave.  Library  Soc. 
v.  Rhodes,  194  Ala.  670,  69  So.  918; 
Cook  v.  Rome  Brick  Co.,  98  Ala.  409, 
12  So.  918;  Beard  v.  Union  ft  Ameri- 
can Pub.  Co.,  71  Ala.  60;  Citizens' 
Nat.  Bank  v.  Bnckheit,  14  Ala.  App. 
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of  a  state  requires  every  foreign  corporation  of  certain  classes  to  file 


511,  71  So.  82,  72  So.  1019. 

Illinois.  Lehigh  Portland  Cement 
Co.  v.  McLean,  149  111.  App.  360, 
aff'd  245  111.  326,  137  Am.  St.  Rep. 
322,  92  N.  E.  248;  Havens  ft  Geddes 
Co.  v.  Diamond,  93  111.  App.  557. 

Michigan.  Coit  ft  Co.  v.  Sutton, 
102  Mieh.  324,  25  L.  B.  A.  819,  60  N. 
W.  690. 

Missouri.  Maxwell  ft  Co.  v.  Edens, 
65  Mo.  App.  439. 

New  York.  Tallapoosa  Lumber  Co. 
v.  Holbert,  5  App.  Div.  559,  39  N.  Y. 
Supp.  432;  Novelty  Mfg.  Co.  v.  Con- 
nell,  88  Hun  254,  34  N.  Y.  Supp.  717. 

Ohio.  Toledo  Commercial  Co.  v. 
Glen  Mfg.  Co.,  55  Ohio  St.  217,  45  N. 
E.  197. 

Pennsylvania.  Wolff-Dryer  Co.  v. 
Bigler  ft  Co.,  192  Pa.  St.  466,  43  Atl. 
1092;  Mearshon  ft  Co.  v.  Pottsville 
Lumber  Co.,  187  Pa.  St.  12,  67  Am. 
St.  Rep.  560,  40  AtL  1019;  Kilgore  v. 
Smith,  122  Pa.  St.  48,  15  Atl.  698; 
Blakeslee  Mfg.  Co.  v.  Hilton,  5  Pa. 
Super.  Ct.  184. 

Tennessee.  Milan  Milling  ft  Manu- 
facturing Co.  v.  Gorten,  93  Tenn.  590, 
26  L.  B.  A.  135,  27  S.  W.  971;  Davis 
ft  Rankin  Bldg.  ft  Mfg.  Co.  v.  Caigle 
(Tenn.  Ch.),  53  S.  W.  240. 

Texas.  W.  B.  ClarkBon  Co.  v.  Gans 
Steamship  Line,  —  Tex.  Civ.  App.  — », 
187  S.  W.  1106;  Erwin  v.  E.  I.  Du 
Pont  De  Nemours  Powder  Co.,  — 
Tex.  Civ.  App.  r-,  156  a  W.  1097; 
H.  Zuberbier  Co.  v.  Harris,  —  Tex. 
Civ.  App.  — >  35  S.  W.  403;  Lyons- 
Thomas  Hardware  Co.  v.  Beading 
Hardware  Co.,  —  Tex.  Civ.  App.  — , 
21  S.  W.  300. 

Vermont.  Livingstone  Mfg.  Co.  v. 
Rizzi  Bros.,  86  Vt.  419,  85  Atl.  »12. 

Wisconsin.  Jerome  P.  Parker-Har- 
ris Co.  v.  Kissel  Motor  Car  Co.,  165 
Wis.  518,  163  N.  W.  141;  S.  F.  Bowser 
ft  Co.  v.  Schwartz,  152  Wis.  408,  140 
N.  W.  51. 


See  f  5921,  infra. 

In  Blakeslee  Mfg.  Co.  v.  Hilton 
Chemical  Co.,  5  Pa.  Super.  Ct.  184, 
(quoted  with  approval  in  Mearshon 
ft  Co.  v.  Pottsville  Lumber  Co.,  187 
Pa.  St.  12,  67  Am.  St.  Bep.  560,  40 
Atl.  1019,  and  Havens  ft  Geddes  Co. 
v.  Diamond,  93  HI.  App.  557)  the 
court  said:  "The  words  'doing  any 
business'  as  used  in  the  act,  should 
not  be  construed  to  mean  taking 
orders  or  making  sales  by  sample  by 
agents  coming  into  our  state  from  an- 
other for  that  purpose.  To  hold  other- 
wise would  make  the  act  offend 
against  the  Constitution  of  the  United 
States,  as  imposing  unlawful  restric- 
tions on  interstate  commerce." 

"This  court  has  declared  too  often 
to  make  a  repetition  of  the  statement 
necessary  here  that  if  an  act  of  the 
legislature  be  susceptible  of  two  in- 
terpretations, one  of  which  would  ren- 
der it  obnoxious  to  some  paramount 
constitutional  provision,  while  the 
other  would  place  it  in  harmony  with 
the  fundamental  law,  that  interpreta- 
tion must  be  preferred  which  will  sus- 
tain the  act,  rather  than  the  one 
which  will  destroy  it.  The  court  must 
therefore,  in  the  discharge  of  its  duty, 
take  it  for  granted  that  the  legisla- 
ture did  not  intend  to  fly  in  the  face 
of  the  Federal  Constitution  and  try 
to  exclude  foreign  corporations  en- 
gaged in  interstate  commerce  from 
doing  interstate  business  here,  unless 
they  first  procured  permission  from 
the  charter  board.  It  must  be  pre- 
sumed that  the  legislature  intended 
to  act  within  the  scope  of  its  lawful 
powers.  No  words  of  the  statute  may 
be  construed  to  relate  to  subjects 
within  the  exclusive  jurisdiction  of 
Congress.  Nothing  contained  in  the 
act  can  be  viewed  as  having  any  re- 
lation whatever  to  the  right  of  the 
defendant  freely  to  enter  the  Btate 
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annually  a  certificate  of  certain  facts  in  the  office  of  the  secretary  of 
state  and  to  pay  an  excise  assessed  upon  its  capital  stock,  and  such 
classes  include  every  corporation  "  which  has  a  usual  place  of  busi- 
ness in  this  commonwealth,  or  which  is  engaged  in  this  commonwealth 
permanently  or  temporarily,  and  with  or  without  a  usual  place  of 
business  therein,  in  the  construction,  erection,  alteration  or  repair  of 
a  building,  bridge,  railroad,  railway,  or  construction  of  any  land," 
it  was  held  that  though  the  language  of  the  statute  was  broad  enough 
to  include  every  corporation  which  has  a  usual  place  of  business  in 


and  here  transact  all  business  of  an 
interstate  character  which  it  may  de- 
sire to  undertake.  And  the  court 
must  necessarily  hold  that  the  words 
'business  in  this  state1  mean,  when 
applied  to  commerce,  domestic  busi- 
ness only;  business  which  originates, 
13  carried  on,  and  is  completed,  within 
the  jurisdiction  of  this  state."  State 
v.  Western  U.  Tel.  Co.,  75  Kan.  609, 
90  Pac.  299. 

A  statute  providing  that  "all  ex- 
press companies  doing  business  in  the 
state ' '  shall  pay  a  license  fee  in  cities 
and  towns,  was  held  to  apply  only  to 
business  that  was  domestic  or  intra* 
state  for  the  reason  that  any  other 
construction  would  place  it  in  con* 
flict  with  the  Federal  Constitution. 
Osborne  v.  State,  33  Fla.  162,  25  L. 
B.  A.  120,  39  Am.  St.  Bep.  99,  14 
So.  588,  aff'd  164  U.  S.  '650.  41  L. 
Ed.  586. 

A  statute  requiring  a  foreign  corpo- 
ration doing  business  in  the  state  to 
file  a  copy  of  its  charter  and  pay  a 
certain  fee  will  be  construed  to  have 
been  intended  only  to  impose  terms 
upon  the  right  of  a  foreign  corpora- 
tion to  carry  on  an  intrastate  busi- 
ness. Western  U.  Tel.  Co.  v.  State, 
82  Ark.  309,  12  Ann.  Cas.  82,  101  S. 
W.  748. 

In  Western  U.  Tel.  Co.  v.  State, 
—  Tex.  Civ.  App.  — ,  121  S.  W.  194, 
the  court,  after  citing  a  number  of 
decisions  of  the  Supreme  Court,  said: 
"The  cases  cited  apply  the  rule  that 
if  a  statute  is  capable  of  two  con- 


structions, one  of  which  will  reader 
it  valid  and  the  other  render  it  in- 
valid, the  former  will  be  Adopted, 
and  some  of  them  hold  that,  by  the 
use  of  the  phrase  'business  in  this 
state,'  the  legislature  intended  that 
the  statute  should  apply  to  domestic 
or  intrastate,  and  not  to  foreign,  or 
interstate,  business." 

Where  a  foreign  corporation  has  no 
business  establishment  or  established 
place  of  business  of  any  kind  in  the 
state  and  carries  on  no  local  business 
of  any  kind  in  the  state  and  where 
it  does  no  more  than  to  sell  and  de- 
liver its  merchandise  through  the 
usual  instrumentalities  of  a  drummer 
and  common  carrier,  it'  is  not  *  '  trans- 
acting business  or  exercising  its  cor- 
porate powers  or  franchise"  within 
the  meaning  of  the  statute  regulating 
foreign  corporations  doing  business  in 
the  state.  Lehigh  Portland  Cement 
Co.  v.  McLean,  149  111.  App.  360,  aff'd 
245  111.  326,  137  Am.  St.  Bep.  322,  92 
N.  E.  248. 

A  statute  which  requires  foreign 
corporations  to  obtain  licences  to 
transact  business  in  the  state  should 
be  liberally  construed,  and  unled*  ^eh 
corporations  come  within  the  P**10 
provisions  of  the  statute,  such  statute 
should  not  be  so  construed  as  *°  nU 
lify  their  contracts  and  deprive  them 
of  their  legal  remedies.  Chic*g°  * 
M.  Tel.  Co.  v.  Type  Tel.  Co.,  137  At 
App.  131,  aff'd  236  111.  476,  86  K.  * 
107. 
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the  state,  oven  though  it  is  a  common  carrier  engaged  in  interstate 
commerce  and  has  its  place  of  business  within  the  state  as  a  neces- 
sary means  of  carrying  on  such  commerce,  yet,  inasmuch  as  such  a 
construction  would  render  the  statute  unconstitutional,  it  will  be 
deemed  that  the  legislature  cannot  have  intended  to  include  in  the 
statute  corporations  whose  usual  place  of  business  is  established  solely 
for  use  in  interstate  commerce,  and  such  a  statute  is  applicable  to  a 
foreign  corporation  which  has  a  place  of  business  within  the  state 
which  is  used  for  other  purposes  than  interstate  commerce.18  A 
statute  imposing  conditions  upon  foreign  corporations  doing  business 
in  the  state,  which  are  "amenable  to  the  provisions"  of  the  act,  has 
no  application  to  corporations  engaged  in  interstate  commerce.1*  A 
statute  providing  that  every  person,  corporation,  or  association  do- 
ing business  in  the  state  as  a  telephone  company  must  pay  a  certain 
yearly  license  in  each  county  where  such  business  is  transacted  for 
each  instrument  in  use  will  be  construed  to  apply  only  to  telephone 
instruments  used  in  purely  local  or  intrastate  business,  and  to  have 
no  application  to  instruments  used  in  interstate  business,  and  hence 
is  not  invalid  in  respect  to  a  foreign  telephone  corporation  doing 
intrastate  as  well  as  interstate  business,  and  having  telephones  in  the 
state  used  in  intrastate  business.15 

In  construing  state  legislation  regulating  the  transaction  of  busi- 
ness therein  by  foreign  corporations,  decisions  of  the  Supreme  Court 
of  the  United  States  passing  upon  similar  legislative  enactments, 
of  similar  breadth  and  scope,  of  other  states  and  holding  that  they 
are  sufficiently  broad  and  comprehensive  to  include  within  their 
scope  and  purport  interstate  and  governmental  business,  as  well  as 
domestic  or  intrastate  business,  are  not  controlling  in  the  courts  of 
the  state.16  Where  the  state  courts  have  construed  such  statutes  in 
subordination  to  the  provisions  of  the  Federal  Constitution  and  as 


1*  Attorney  General  v.  Electric 
Storage  Battery  Co.,  188  Mass.  239, 
3  Ann.  Oas.  631,  74  N.  E.  467. 

14  Lehigh  Portland  Cement  Co.  v. 
McLean,  245  111.  326,  137  Am.  St.  Rep. 
322,  92  N.  E.  248. 

1*  State  v.  Rocky  Mountain  Bell 
Tel.  Co.,  27  Mont  394,  71  Pac.  311, 
following  Osborne  v.  State, .  33  Fla. 
162,  25  L.  R.  A.  120,  39  Am.  St.  Rep. 
99,  14  So.  588,  aff'd  164  U.  S.  650, 
14  L.  Ed.  586,  and  Ogden  City  ▼. 
Crossman,  17  Utah  66,  53  Pac.  985, 


and  distinguishing  Leloup  v.  Port  of 
Mobile,  127  U.  S.  640,  32  L.  Ed.  311. 
and  Crutcher  v.  Kentucky,  141  IT.  8. 
47,  35  L.  Ed.  649.  See  also  Moore  v. 
City  of  Eufanla,  97  Ala.  653,  670, 
11  So.  921;  State  v.  Wagener,  77 
Minn.  483,  46  L.  R.  A.  442,  77  Am. 
St.  Rep.  681,  80  N.  W.  633,  778,  1134; 
Knoxville  &  O.  R.  Co.  v.  Harris,  99 
Tenn.  684,  53  L.  R.  A.  921,  43  S.  W. 
115. 

1«  Western  TJ.  Tel.  Co.  v.  State,  — 
Tex.  Civ.  App.  — ,  121  S.  W.  194. 
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applying  only  to  subjects  within  the  lawful  jurisdiction  of  the  state 
legislature,  the  Supreme  Court  of  the  United  States  has  accepted 
such  constructions  and  upheld  such  statutes.17 


§  5766.  Regulation  of  foreign  corporation  under  police  power  of 
the  state.  The  power  to  regulate  commerce  between  the  states  is 
exclusively  in  the  Congress,  and  all  legislation  in  regulation  of  such 
commerce  and  of  that  with  foreign  countries  must  be  enacted  by  the 
national  legislature.  The  state  legislature  can  neither  burden,  nor 
restrict  it.1*    The  freedom  of  interstate  commerce  from  interference 


M  Western  U.  Tel.  Co.  v.  State,  — 
Tex.  Civ.  App.  — ,  121  S.  W.  194, 
citing  Armour  Packing  Co.  v.  Lacy, 
200  IT.  8.  226,  50  L.  Ed.  451;  Kehrer 
v.  Stewart,  197  U.  S.  60,  49  L.  Ed. 
663,  aff'g  117  6a.  969,  44  S.  E.  854; 
Osborne  v.  Florida,  164  IT.  S.  650, 
41  L.  Ed.  586,  aff'g  33  Fla.  162,  25 
L.  B.  A.  120,  39  Am.  St.  Bep.  99,  14 
So.  588;  Louisville,  N.  O.  ft  T.  B.  Co. 
v.  Mississippi,  133  U.  S.  587,  33  L. 
Ed.  784,  aff  'g  66  Miss.  662,  5  L.  B.  A. 
132,  14  Am.  St.  Bep.  599,  6  So.  203. 
See  also  New  York  v.  Miller,  202  U. 
S.  584,  50  L.  Ed.  1155;  Louisville  ft 
N.  B.  Co.  v.  Eubank,  184  U.  S.  *27,  46 
L.  Ed.  416;  Louisville  ft  N.  B.  Co.  v. 
Kentucky,  183  U.  S.  503,  46  L.  Ed. 
298;  Waters-Pierce  Oil  Co.  v.  Texas, 
177  U.  S.  28,  44  L.  Ed.  657;  McCul- 
lough  v.  Virginia,  172  U.  S.  102,  43 
L.  Ed.  382;  Geer  v.  Connecticut,  161 
U.  8.  519,  40  L.  Ed.  793;  Postal  Tel. 
Co.  v.  Charleston,  153  U.  S.  692,  38 
L.  Ed.  871;  Ashley  v.  Byan,  153  U.  S. 
436,  38  L.  Ed.  773;  Horn  Silver  Min. 
Co.  v.  New  York,  143  U.  8.  305,  36 
L.  Ed.  164;  Henderson  Bridge  Co.  v. 
Henderson,  141  U.  S.  679,  35  L.  Ed. 
900;  Kidd  v.  Pearson,  128  U.  S.  1, 
32  L.  Ed.  346;  Batterman  v.  Western 
U.  Tel.  Co.,  127  U.  8.  411,  32  L.  Ed. 
229;  Western  XT.  Tel.  Co.  v.  Attorney- 
General  of  Massachusetts,  125  U.  8. 
530,  31  L.  Ed.  790;  Peik  v.  Chicago  ft 
N.  W.  By.  Co.,  94  U.  S.  164,  24  L.  Ed. 
97;  State  Bailroad  Tax  Cases,.  92  U. 
8.  575,  23  L.  Ed.  663. 


IS  United  States.  Donald  v.  Phila- 
delphia ft  B.  Coal  ft  Iron  Co-.,  241 
U.  S.  329,  60  L.  Ed.  1027;  Bote* 
berger  v.  Pacific  Exp.  Co.,  241  TJ.  8. 
48,  60  L.  Ed.  880;  Interstate  Amuse- 
ment Co.  v.  Albert,  239  U.  S.  560,  60 
L.  Ed.  439;  Hendricks  v.  Maryland, 
235  U.  8.  610,  59  L.  Ed.  385;  fiioux 
Bemedy  Co.  v.  Cope,  235  U.  S-  1M> 
59  L.  Ed.  193;  Houston,  E.  ft  ^  T. 
B.  Co.  v.  United  States,  234  TJ.  8. 
342,  58  L.  Ed.  1341,  aff'g  20$  Fed. 
380;  Harrison  v.  St.  Louis  ft  S.  F- 
B.  Co.,  232  U.  8.  318,  58  L.  EdU  €21, 
L.  B.  A.  1915  F  1187;  Baltic  Min. 
Co.  v.  Commonwealth  of  Massachu- 
setts, 231  U.  8.  68,  58  L.  Ed.  127,  aff'g 
207  Mass.  381,  93  N.  E.  831;  \Cinne 
sota  Bate  Cases,  230  IT.  8.  352,  57  L. 
Ed.  1511,  48  L.  B.  A.  (N.  8.)  U»» 
Ann.  Cas.  1916  A  18;  Buck  Sto^e  A 
Bange  Co.  v.  Vickers,  226  TJ.  S-  205, 
57  L.  Ed.  189,  rev  'g  80  Kan.  29,  Ml 
Pac.  668;  Banker  Bros.  Co.  v.  Penn- 
sylvania, 222  TJ.  S.  210,  56  L.  Ed-  W 
International  Text-Book  Co.  v.  ~&9& 
217  U.  8.  91,  54  L.  Ed.  678,  27  X-  B. 
A.  (N.  8.)  493,  18  Ann.  Cas.  1^ 
Ludwig  v.  Western  U.  TeL  Co.,  2l8 
U.  8.  146,  54  L.  Ed.  423;  PaUn*n 
Co.  v.  Kansas,  216  TJ.  8.  56,  54  £»-  Bd* 
378;  Western  U.  Tel,  Co.  v.  £»»** 
216  TJ.  8.  1,  54  L.  Ed.  355;  A<**m8 
Exp.  Co.  v.  Kentucky,  214  TJ.  8-  218' 
53  L.  Ed.  972;  Waters-Pierce  Oi*  Co* 
v.  Texas,  212  U.  8.  86,  53  L.  Ed.  4tf  i 
McNeill  v.  Southern  B.  Co.,  202  V.  & 
543,  50  L.  Ed.  1142;  Bobbins  v.  S*«Ib7 
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on  the  part  of  the  states  is  not  confined  to  a  simple  prohibition  of 
laws  impairing  it,  but  extends  to  interference  by  any  ultimate  organ.19 
But  the  power  of  Congress  over  all  matters  of  interstate  com- 
merce, broad  as  the  modern  decisions  declare  it  to  be,  does  not  abso- 
lutely exclude  state  legislation  touching  commerce  between  the  states. 
Police  power  not  delegated  to  the  general  government  resides  in  the 
states,  as  an  inherent  attribute  of  sovereignty.10    It  was  not  intended 


County  Taxing  Dist.,  120  U.  S.  489, 
30  L.  Ed.  604;  Henderson  v.  Mayor 
of  New  York,  92  U.  8.  250,  23  L.  Ed. 
543;  Fidelity  Title  &  Trust  Co.  v. 
Kansas  Natural  Gas  Co.,  219  Fed.  614; 
William  B.  Compton  Co.  v.  Allen,  216 
Fed.  537;  Mercantile  Trust  Co.  v. 
Texas  &  P.  By.  Co.,  216  Fed.  225; 
Haskell  v.  Cowham,  187  Fed.  403; 
Butler  Bros.  Shoe  Co.  v.  TJnityd  States 
Bubber  Co.,  156  Fed.  1,  certiorari 
denied  212  TJ.  8.  577,  58  L.  Ed.  658. 

California.  H.  K.  Mulford  Co.  v. 
Curry,  163  Cal.  276,  125  Pac.  236. 

Florida.  Circular  Advertising  Co. 
v.  American  Mercantile  Co.,  66  Fla, 
96,  63  So.  3. 

Georgia.  Kirkpatrick  v.  State,  138 
Ga.  794,  76  S.  E.  53. 

Tnflim*.  Southern  By.  Co.  v.  Bail- 
road  Commission-  of  Indiana,  179  Ind. 
23,  100  N.  E.  337. 

Vermont.  Sargent  v.  Rutland  B.  Co., 
86  Vt.  328,  85  AtL  654. 

Washington.  State  v.  Northern 
Exp.  Co.,  80  Wash.  309,  141  Pac.  757, 
rev'g  76  Wash.   636,  136  Pac.   1160. 

See  ||  5762-5764,  supra. 

"It  is  well  settled  and  requires  no 
review  of  the  decisions  of  this  court 
to  that  effect  that  the  power  of  Con- 
gress over  interstate  commerce  is  su- 
preme under  the  Federal  Constitution, 
and  that  the  states  may  not  burden 
sueh  commerce,  it  being  the  purpose 
of  the  Constitution  of  the  United 
States  to  bring  commerce  of  this  char- 
acter under  one  supreme  control,  and 
to  vest  the  exercise  of  authority  over 
it  in  the  general  government. "  Baltic 
Min.  Co.  v.  Commonwealth  of  Massa- 


chusetts, 231  TJ.  S.  68,  58  L.  Ed.  127, 
aff'g  207  Mass.  381,  93  N.  E.  831,  212 
Mass.  35,  98  N.  E.  1056. 

"Through  a  long  serieB  of  decisions 
dealing  with  the  scope  and  effect  of 
the  commerce  clause  it  has  come  to 
be  well  settled  that  a  state,  while 
possessing  power  to  adopt  reasonable 
measures  to  promote  and  protect  the 
health,  safety,  morals  and  welfare  of 
its  people,  even  though  interstate  com- 
merce be  incidentally  or  indirectly  af- 
fected, has  no  power  to  exclude  from 
its  limits  foreign  corporations  or 
others  engaged  in  interstate  com- 
merce, or  by .  the  imposition  of  con- 
ditions to  better  their  right  to  carry 
on  such  commerce,  or  to  subject  them 
in  respect  to  their  transactions  there- 
in to  requirements  which  are  unrea- 
sonable or  pass  beyond  the  bounds  of 
suitable  local  protection.1'  Sioux 
Bemedy  Co.  v.  Cope,  235  TJ.  S.  197, 
59  L.  Ed.  193,  quoted  in  F.  8.  Boyster 
Guano  Co.  v.  Cole,  115  Me.  387,  99 
Atl.  33. 

19  Kansas  City  Southern  B.  Co.  v. 
Kan.  Valley  Drainage  Diet.,  233  TJ.  8. 
75,  58  L.  Ed.  857;  Circular  Advertis- 
ing Co.  v.  American  Mercantile  Co., 
66  Fla.  96,  63  So.  3.  See  ||  5762-5764, 
supra. 

80  United  States.  Hendrick  v.  Mary- 
land, 235  TJ.  S.  610,  59  L.  Ed.  385; 
Missouri,  K.  &  T.  B.  Co.  v.  Harris, 
234  TJ.  8.  412,  58  L.  Ed.  1377,  Ann. 
Cas.  1915  E  942;  Kansas  City  South- 
ern B.  Co.  v.  Kaw  Valley  Drainage 
Diet.,  233  TJ.  8.  75,  58  L.  Ed.  857; 
Minnesota  Bate  Cases,  230  TJ.  8.  352, 
57  L.  Ed.  1511,  48  L.  B.  A.  (N.  8.) 


9543 


§  5765] 


Private  Corporations 


[Ch.65 


by  the  Fourteenth  Amendment  to  abridge  the  police  power  reserved 


1151,  Ann.  Gas.  1916  A  18;  Standard 
Stock  Food  Co.  v.  Wright,  225  U.  S. 
(540,  56  L.  Ed.  1197;  Savage  v.  Jones, 
225  U.  S.  501,  56  L.  Ed.  1182;  Mondou 
v.  New  York,  N.  H.  &  H.  R.  Co.,  223 
U.  S.  1,  56  L.  Ed.  327,  38  L.  R.  A. 
(tt.  S.)   44;  Red  "0"  Oil  Mfg.  Co. 
v.    Board    of    Agriculture    of    North 
Carolina,   222  U.   S.   380,   56   L.   Ed. 
240;  West  v.  Kansas  Natural  Gas  Co., 
221  U.  S.  229,  55  L.  Ed.  716;  Missouri 
Pac.  R.  Co.  v.  Larabee  Flour  Mills 
Co.,   211   U.   S.   612,   53  L.   Ed.   352; 
Central  of  Georgia  R.  Co.  v.  Murphey, 
196  U.  S.  194,  49  L.  Ed.  444;  Pennsyl- 
vania R.  Co.  v.  Hughes,  191  TJ.  S.  477, 
48  L.  Ed.  268;  Louisville  &  N.  R.  Co. 
v.  Kentucky,  183  U.  S.  503,  46  L.  Ed. 
298;   Austin  v.  Tennessee,  179  TJ.  S. 
343,  45  L.  Ed.  224;   Smyth  v.  Ames, 
169  U.  8.  466,  42  L.  Ed.  819;   Rich- 
mond  &  A.  R.  Co.  v.  R.  A.  Patterson 
Tobacco  Co.,  169  IT.  S.  311,  42  L.  Ed. 
759;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Solan,  169  U.  S.  133,  42  L.  Ed.  688; 
Smith  v.  Alabama,  124  U.  S.  465,  31 
L.  Ed.  508;   Civil  Rights  Cases,  109 
U.   S.   3,   27  L.  Ed.  835;    Webber  v. 
Virginia,  103  U.  S.  344,  26  L.  Ed.  565; 
Patterson  v.  Kentucky,  97  U.  S.  501, 
24  L.  Ed.  1115;  Sherlock  v.  Ailing,  93 
U.  S.  99,  23  L.  Ed.  819;  United  States 
v.  Reese,  92  U.  S.  214,  23  L.  Ed.  563; 
Slaughter-House   Cases,   16  Wall.   36, 
21  L.  Ed.  394;  United  States  v.  De- 
wit  t,    9    Wall.    41,    19    L.    Ed.    593; 
Geiger-Jones  Co.  v.  Turner,  230  Fed. 
233;  New  England  Tel.  Co.  of  Massa- 
chusetts v.  Town  of  Essex,  206  Fed. 
926;  Louisville  &  N.  R.  €6.  v.  Hughes, 
201  Fed.  727. 

Alabama.  Central  of  Georgia  R. 
Co.  v.  Groesbeck,  175  Ala.  189,  57 
So.  380. 

Florida.  Sligh  v.  Kirk  wood,  65  Fla. 
123,  61  So.  185. 

Georgia.  Kirkpatrick  v.  State,  138 
Ga.  794,  76  S.  E.  53;  Southern  R.  Co. 


v.  Grizzle,  131  Ga.  287,  62  S.  E.  177; 
Central  of  Georgia  R.  Co.  v.  Murphey 
k  Hunt,  116  Ga.  863,  60  L.  B.  A  817, 
43  S.  E.  265. 

Illinois.  People  v.  Chicago,  I.  ft  L. 
R.  Co.,  223  111.  581,  7  Ann.  Cm.  1, 
79  N.  E.  144;  Chicago  &  A.  R.  Co.  v. 
Carlinville,  200  HI.  314,  60  L.  R.  A. 
391,  93  Am.  St.  Rep.  190,  65  N.  £.  730. 

Indiana.  Railroad  Commission  of 
Indiana  v.  Grand  Trunk  Western  R. 
Co.,  179  Ind.  255,  100  N.  B.  852; 
Southern  R.  Co.  v.  Railroad  Commis- 
sion of  Indiana,  179  Ind.  23,  100  N. 
E.  337;  American  Exp.  Co.  v.  South- 
ern Indiana  Exp.  Co.,  167  In<3.  292, 
78  N.  E.  1021;  State  v.  Indiana  ft  0. 
Oil,  Gas  &  Mining  Co.,  120  In<L  575, 
6  L.  R.  A.  579,  22  N.  E.  778. 

Iowa.  Willfong  v.  Omaha  &  8t.  L. 
R.  Co.,  116  Iowa  548,  90  N.  W.  358. 

Kansas.  Kaw  Valley  Drainage  Diat. 
of  Wyandotte  County  v.  Missouri  Pac. 
R.  Co.,  99  Kan.  188,  161  Pac.  U37; 
State  v.  Missouri  Pac.  R.  Co.,  76  Kan. 
467,  92  Pac.  606;  Missouri,  K.  &  T. 
Ry.  Co.  v.  Simmonson,  64  Kan.  802, 
57  L.  R.  A.  765,  91  Am.  St.  Rep.  248, 
68  Pac.  653;  Hardy  v.  Atchison,  T. 
&  S.  F.  Ry.  Co.,  32  Kan.  698,  5  Pat  tf. 

Kentucky.  Louisville  ft  N.  3.  Go. 
v.  Central  Stock  Yards  Co.,  153  Ky. 
148,  97  S.  W.  778;  Com.  v.  Read  Phos- 
phate  Co.,  113  Ky.  32,  67  S.  ^.  *5- 

Louisiana.  The  Martha  J.  ~Ward, 
14  La.  Ann.  289. 

Maryland.  Laird  v.  Baltimore  ft 
O.  R.  Co.,  121  Md.  179,  47  L.  B.  A- 
(N.  S.)  1167,  88  AtL  347,  348;  State 
v.  Caspars,  115  Md.  7,  80  Atl.  6C& 

Massachusetts.  Com.  v.  Moor*,  214 
Mass.  19,  100  N.  E.  1071;  In  re  Opin- 
ion of  Justices,  211  Mass.  605,  Ann. 
Cas.  1913  B  815,  98  N.  E.  334;  Com. 
v.  Strauss,  191  Mass.  545,  11  L.  &  A. 
(N.  S.)  968,  6  Ann.  Cas.  842,  *2*  & 
E.  136. 

Mississippi    American  Exp.  Co-  * 
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to  .the  states,  but  only  to  prevent  them  from  acting  arbitrarily-  and 
in  a  manner  having  no  reasonable  relation  to  the  end  sought  to  be 
attained.91     The  states  may  legislate  with  reference  simply  to  the 


Beer,  107  Miss.  528,  65  So.  575. 

Missouri  Lusk  v.  Atkinson,  268 
Mo.  1&9,  186  8.  W.  703;  8tate  v. 
Standard  Oil  Co.,  218  Mo.  1,  116  8. 
W.  902. 

lfffltt»-*«*  Welch  v.  Dean,  49  Mont. 
263,  141  Pae.  548. 

New  Jersey.  Borden's  Condensed 
Milk  Co.  v.  Board  of  Health  of  Mont- 
clair,  81  N.  J.  L.  218,  80  Atl.  30. 

New  York.  Crossman  v.  Lurman, 
57  App.  Div.  393,  68  N.  Y.  Snpp.  311, 
aff'd  171  N.  Y.  329,  98  Am.  St.  Bep. 
599,  63  N.  B.  1097. 

North  Carolina.  State  v.  Agey,  171 
N.  C.  831/88  S.  E.  726;  Harrill  v. 
Southern  B.  Co.,  144  N.  C.  532,  57 
N.  E.  383;  State  v.  Hunt,  129  N.  C. 
686,  85  Am.  St.  Bep.  758,  40  S.  E.  216. 

Ohio.  State  v.  Cleveland  ft  P.  B» 
Co.,  94  Ohio  61,  L.  B.  A.  1917  A  1007, 
113  N.  E.  677. 

Oklahoma.  St.  Louis  ft  S.  F.  B.  Co. 
t.  8tate,  26  Okla.  62,  30  L.  B.  A. 
(N.  S.)  137,  107  Pac.  929. 

Oregon.  Spaulding  v.  McNary, '64 
Ore.  491,  130  Pac.  391,  1128;  Martin 
v.  Oregon  B.  &  Nav.  Co.,  58  Ore.  198, 
113  Pae.  16. 

South  Carolina.  Yarnville  Furni- 
ture Co.  v.  Charleston  ft  W.  C.  By.  Co., 
98  8.  C.  63,  79  8.  E.  700;  Lowe  v. 
Seaboard  Air  Line  B.  Co.,  .63  S.  C. 
248,  90  Am.  St.  Bep.  678,  41  8.  E.  297. 

Texas.  Missouri,  K.  ft  T.  By.  Co. 
of  Texas  v.  State,  107  Tex.  540,  181 
S.  W.  721;  Missouri,  K.  ft  T.  By.  Co. 
of  Texas  v.  Hailey,  —  Tex.  Civ.  App. 
— ,  156  S.  W.  1119;  Missouri,  K.  ft 
T.  By.  Co.  of  Texas  v.  Turner,  — 
Tex.  Civ.  App.  — ,  138  8.  W.  1126. 

Virginia.  Norfolk  ft  W.  B.  Co.  v. 
Com.,  93  W.  Va.  749,  34  L.  B.  A.  105, 
57  Am.  St.  Bep.  827,  24  S.  E.  837. 

Wisconsin.  State  v.  Chicago,  M.  ft 
St.  P.  B.  Co.,  136  Wis.  407,  19  L.  B. 


A.  (N.  S.)  326,  117  N.  W.  686. 

"The  government  of  the  United 
States  has  control  and  exclusive 
power  to  regulate  interstate  com- 
merce. The  government  of  the  state 
has  the  power  to  look  after  police 
regulations,  such  as  affect  the  life, 
health,  or  morals  of  the  citizens  of 
the  state."    In  re  Lebot,  77  Fed.  587. 

ftlBroadnax  v.  Missouri,  219  U.  8. 
285,  55  L.  Ed.  219;  House  v.  Mayes, 
219  U.  8.  270,  55  L.  Ed.  213;  Lochner 
v.  New  York,  198  U.  8.  45,  49  L.  Ed. 
937,  3  Ann.  Cas.  1133;  Minneapolis  ft 
St.  L.  B.  Co.  v.  Beckwith,  129  U.  S. 
26,  32  L.  Ed.  585;  Barbier  v.  Connolly, 
113  U.  8.  27,  28  L.  Ed.  923. 

In  State  v.  Standard  Oil  Co.,  218 
Mo.  1,  116  8.  W.  902,  1019,  Woodson, 
J.,  said:  "While  the  Fourteenth 
Amendment  prevents  illegal  infringe- 
ments upon  the  liberty  of  the  citizen 
to  contract  and  deprive  him  of  his 
property  and  impose  restraints  and 
burdens  upon  him  without  due  process* 
of  law,  yet  that  amendment  has  never 
been  held  to  prevent  the  legislature 
from  the  exercise  of  the  general  police 
power  of  the  state.  This  power  ex- 
tends to  many  subjects  which  need 
not  here  be  enumerated  which  affect 
the  general  welfare  and  public  inter- 
est within  the  purview  of  that  power. 
In  the  absence  of  such  power,  the 
citizen  would  have  the  absolute  au- 
thority to  contract  and  the  power  te 
hold  property  fs  he  might  deem 
proper;  but  under  that  power  the 
state  may  enact  valid  laws  requiring 
each  citizen  to  so  conduct  himself  and 
so  use  his  property  as  not  to  unneces- 
sarily injure  others.  And  as  said  by 
the  Supreme  Court  of  the  United 
States  in  the  case  of  Munn  v.  Illinois, 
94  U.  S.  124,  24  L.  Ed.  77:  'This  is 
the  very  essence  of  government,  and 
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public  convenience,  subject,  of  course,  to  the  condition  that  such 
legislation  be  not  inconsistent  with  the  Federal  Constitution,  nor 
with  any  act  of  Congress  passed  in  pursuance  of  that  instrument, 
nor  in  derogation  of  any  right  granted  or  secured  by  it.88  And  the 
states  may,  so  long  as  they  do  no  more  than  legitimately  exercise  the 
police  power,  legislate  upon  matters  connected  with  interstate  com- 
merce.88 


has  found  expression  in  the  maxim, 
"Sic  ntere  tuo  ut  alienum  non 
laedas."  '  Chief  Justice  Taney,  in 
discussing  the  scope  of  the  police 
powers  of  the  state,  in  the  License 
Cases,  5  How.  583,  12  L.  Ed.  256,  said: 
'They  are  nothing  more  or  less  than 
the  powers  of  government  inherent  in 
every  sovereignty;  *  *  *  that  is 
to  say,  *  *  *  the  power  to  govern 
men  and  things.  Under  those  powers 
the  government  regulates  the  conduct 
of  its  '  citzens  one  towards  another, 
and  the  manner  in  which  each  shall 
use  his  own  property,  when  such  regu- 
lations become  necessary  for  the  pub- 
lic good.'  The  state  can  now,  as  be- 
fore, prescribe  regulations  for  the 
health,  good  order,  and  safety  of  so- 
ciety, and  adopt  such  measures  as  will 
advance  its  interests  and  prosperity. ' ' 

See  in  regard  to  the  effect  of  the 
Fourteenth  Amendment  upon  the  po- 
lice power  of  the  state.  Sutton  v. 
New  Jersey,  244  TJ.  S.  258,  61  L.  Ed. 
Ill 7;  Coppage  v.  Kansas,  236  TJ.  S. 
1,  59  L.  Ed.  441,  L.  B.  A.  1915  C  960; 
Atchison,  T.  &  S.  F.  B.  Co.  v.  Vosburg, 
238  TJ.  S.  56,  59  L.  Ed.  1199,  L.  B.  A. 
1915  E  953;  Barrett  v.  Indiana,  229  TJ. 
S.  26,  57  L.  Ed.  1050;  New  York  v. 
Hesterberg,  211  TJ.  S.  31,  53  L.  Ed. 
75. 

The  Fourteenth  Amendment  to  the 
Constitution  does  not  take  away  from 
the  states  police  powers  reserved  to 
them  at  the  time  of  the  adoption  of 
the  Constitution.  Mugler  v.  Kansas, 
123  TJ.  S.  623,  31  L.  Ed.  205;  Barbier 
v.  Connolly,  113  TJ.  8.  27,  28  L.  Ed. 
923;  Slaughter-House  Cases,  16  Wall. 


(TJ.  S.)  36,  21  L.  Ed.  394;  State  v. 
Louisville  k  N.  B.  Co.,  97  Miss.  35, 
Ann.  Cas.  1912  C  1254,  51  So.  918. 

**  Eubank  v.  Bichmond,  226  TJ.  S. 
137,  57  L.  Ed.  156,  42  L.  B.  A.  (N. 
S.)  1123,  Ann.  Cas.  1914  B  192.  Lake 
Shore  &  M.  S.  B.  Co.  v.  Ohio,  173 
TJ.  S.  285,  43  L.  Ed.  702. 

»  United  State*.  Missouri,  K.  &  T. 
B.  Co.  v.  Harris,  234  TJ.  S.  412,  58  L. 
Ed.  1377,  L.  B.  A.  1915  E  942;  Kansas 
City  Southern  B.  Co.  v.  Kaw  Valley 
Drainage  Dist.,  233  TJ.  S.  75,  58  L.  Ed. 
857;  Crenshaw  v.  Arkansas,  227  TJ.  S. 
389,  57  L.  Ed.  565;  Standard  Stock 
Ford  Co.  v.  Wright,  225  TJ.  S.  540, 
56  L.  Ed.  1197;  Savage  v.  Jones,  225 
TJ.  S.  501,  56  L.  Ed.  1182;  Mondou  v. 
New  York,  N.  H.  &  H.  B.  Co.,  22S 
TJ.  S.  1,  56  L.  Ed.  327,  38  L.  B.  A. 
(N.  S.)  44;  Bed  "C"  Oil  Mfg.  Co.  v. 
Board  of  Agriculture  of  North  Caro- 
lina, 222  TJ.  S.  380,  56  L.  Ed.  240;  Mis- 
souri Pac.  B.  Co.  y.  Larabee  Flour 
Mills  Co.,  211  TJ.  S.  612,  53  L.  Ed.  352; 
Asbell  v.  Kansas,  209  TJ.  S.  251,  52 
L.  Ed.  778,  14  Ann.  Cas.  1101;  Field 
v.  Barber  Asphalt  Paving  Co.,  194  TJ. 
8.  618,  48  L.  Ed.  1142;  Austin  v. 
Tennessee,  179  TJ.  S.  343,  45  L.  Ed. 
224;  Patapsco  Guano  Co.  v.  North 
Carolina  Board  of  Agriculture,  171  TJ. 
S.  345,  43  L.  Ed.  191;  Illinois  Cent.  B. 
Co.  v.  Illinois,  163  TJ.  S.  142,  41  L.  Ed. 
107;  Leloup  v.  Port  of  Mobile,  127  TJ. 
S.  640,  32  L.  Ed.  311;  Willamette  Iron 
Bridge  Co.  v.  Hatch,  125  TJ.  S.  1,  31 
L.  Ed.  629;  Smith  v.  Alabama,  124  TJ. 
S.  465,  31  L.  Ed.  508;  Bobbins  ▼. 
Shelby  County  Taxing  Dist.,  120  TJ.  8. 
489,  30  L.  Ed.  694;  County  of  Mo- 


9546 


Oh.  65] 


Foreign  Corporations 


[§  5765 


Much  confusion  and  uncertainty  exist  among  the  courts  of  last 
resort  of  the  several  states  as  to  just  when  such  state  legislation 
ceases  to  be  a  valid  and  proper  exercise  of  the  authority  of  the  state 


bile  v.  Kimball,  102  U.  8.  691,  26  L. 
Ed.  238;  Sherlock  v.  Ailing,  93  U.  8. 
99,  23  L.  Ed.  819;  Lanston  Monotype 
Mach.  Co.  v.  Curtis,  224  Fed.  403; 
Logan  v.  Postal  Tel.  Cable  Co.,  157 
Fed.  570. 

.  Alabama.  Central  of  Georgia  B. 
Co.  v.  Groesbeck,  175  Ala.  189,  57  So. 
380. 

Colorado.  Colorado  Postal  Tel.  Co. 
v.  Colorado  Springs,  61  Colo.  560,  158 
Pac,  816. 

District  of  Columbia.  International 
Text-book  Co.  v.  District  of  Columbia, 
35  App.  Cas.  307. 

Florida.  Circular  Advertising  Co.  v. 
American  Mercantile  Co.,  66  Fla.  96, 
63  So.  3;  Sligh  v.  "Kirkwood,  65  Fla. 
123,  61  So.  185. 

Georgia.  Kirkpatrick  v.  State,  138 
Ga.  794,  76  8.  E.  53. 

Indiana.  Southern  By.  Co.  v.  Bail- 
road  Commission  of  Indiana,  179  Ind. 
23,  100  N.  E.  337;  Schmidt  v.  Indian- 
apolis, 168  Ind.  631,  14  L.  B.  A.  (N. 
S.)  7R7, 120  Am.  St.  Bep.  385, 80  N.  E. 
632;  State  v.  Indiana  ft  O.  Oil,  Gas  ft 
Mining  Co.  120  Ind.  575,  6  L.  B.  A. 
579,  22  N.  E.  778. 

Maryland.  Laird  v.  Baltimore  ft  17. 
B.  Co.,  121  Md.  179,  47  L.  B.  A.  (N. 
S.)  1167,  88  Atl.  347,  348. 

Mississippi  American  Exp.  Co.  v. 
Beer,  107  Miss.  528,  65  So.  575. 

Montana.  Welch  v.  Dean,  49  Mont. 
263,  141  Pac.  548. 

Horth  Carolina.  State  v.  Agey,  171 
N.  C.  831,  88  S.  E.  726. 

South  Carolina.  Varnville  Furni- 
ture Co;  v.  Charleston  ft  W,  C.  By.  Co., 
68  8.  C.  63,  79  8.  E.  700. 

Virginia.  Atlantic  Coast -Line  By. 
Co.  v.  Com.,  102  Va.  599,  46  8.  E.  911; 
Norfolk  ft  W.  B.  Co.  v.  Com.;  93  Va. 
749,  34  L.  B.  A.  105,  57  Am.  St.  Bep. 
827,  24  8.  E.  837. 


See  also  cases  cited  in  note  imme- 
diately preceding. 

A  statute  imposing  a  penalty  upon 
a  telegraph  company  for  failure  to 
deliver  impartially,  in  good  faith,  and 
with  due  diligence,  a  message  sent 
from  another  state  to  a  person  in  the 
state  is  a  valid  exercise  of  the  police 
power  of  the  state,  and  not  in  viola- 
tion of  the  commerce  clause  of  the 
Federal  Constitution.  The  court  said: 
"The  statute  in  question  is  of  a  na- 
ture that  is  in  aid  of  the  performance 
of  a  duty  of  the  company  that  would 
exist  in  the  absence  of  any  such  stat- 
ute, and  it  is  in  nowise  obstructive 
of  its  duty  as  a  telegraph  company. 
It  imposes  a  penalty  for  the  purpose 
of  enforcing  a  general  duty  of  the 


company. 


Nor  is  the  stat- 


ute open  to  the  same  objections  that 
were  regarded  as  fatal  in  Western 
Union  Tel.  Co.  v.  Pendleton,  122  IT. 
S.  227,  30  L.  Ed.  1187.  No  attempt 
is  here  made  to  enforce  the  provisions 
of  the  state  statute  beyond  the  limits 
of  the  state,  and  no  other  state  could, 
by  legislative  enactment,  affect  in  any 
degree  the  duty  of  the  company  in 
relation  to  the  delivery  of  messages 
within  the  limits  of  the  state  of  Geor- 
gia. No  confusion  therefore  could  be 
expected  in  carrying  out  within  the 
limits  of  the  state  the  provision  of 
the  statute."  Western  U.  Tel.  Co.  v. 
James,  162  U.  8.  650,  40  L.  Ed.  1105. 

In  Colorado  Postal  Tel.  Co.  v.  Colo- 
rado Springs,  61  Colo.  560,  158  Pac 
816,  it  was  said  that  "an  imposition 
clearly  laid  under  the  police  power  is 
not  regarded  as  a  burden  on  inter- 
state commerce,  nor  can  it  be  held  to 
impair  the  obligation  of  a  contract. 
Interstate  commerce  may  lawfully  be 
burdened  with  the  necessary  expense 
of  enforcing  inspection  laws." 
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and  becomes  obnoxious  to  the  Federal  Constitution  and  power  of  Con- 
gress to  regulate  commerce  among  the  states.**  And  owing  to  the 
conflicting  and  confused  state  of  the  law  as  laid  down  in  the  various 
cases,  it  is  difficult,  if  not  impossible,  to  lay  down  any  rule  as  to  what 
is  a  legitimate  exercise  of  the  police  power  of  the  state.*  It  may  be 
said  that  this  power  of  the  state  is  not  limited  to  the  suppression  of 
what  is  disorderly,  insanitary  or  offensive,  but  embraces  regulations 
designed  to  promote  the  public  convenience.*6  The  power  of  the 
state  by  appropriate  legislation  to  provide  for  the  public  convenience 
stands  upon  the  same  ground  precisely  as  its  power  by  appropriate 
legislation  to  protect  the  public  health,  the  public  morals  or  the  public 
safety.  Whether  legislation  of  either  kind  is  inconsistent  with  any 
power  granted  to  the  general  government  is  to  be  determined  by  the 
same  rules.87  In  a  leading  case  in  the  United  States  Supreme  Court, 
it  has  been  said:    "We  have  repeatedly  decided  that  a  state  law  is 


S4In  re  Kinyon,  9  Idaho  642,  75 
Pae.  268,  2  Ann.  Gas.  699,  Ailshie,  J., 
said:  "This  feeling  of  uncertainty 
has  "been  very  forcibly  expressed  by 
Judge  Elliott  of  the  Supreme  Court  of 
Indiana  in  McLaughlin  v.  City  of 
South  Bend,  126  Ind.  471,  26  N.  E. 
185,  10  L.  B.  A.  357,  where  he  says: 
1  The  current  of-opinion  in  the  federal 
courts  runs  far  in  the  direction  of  the 
utter  annihilation  of  state  power  in 
matters  bearing  upon  commerce  be- 
tween the  states,  and,  although  there 
may  be  some  police  powers  remaining 
in  the  states  enabling  them  to  legis- 
late concerning  matters  of  interstate 
commerce,  its  nature  is  very  shadowy, 
and  its  extent  narrowly  circum- 
scribed.' " 

*s  State  v.  Indiana  &  O.  Oil,  Gas  & 
Mining  Co.,  120  Ind.  5?5,  6  L.  R.  A. 
579,  22  N.  E.  778,  citing  Western  U. 
Tel.  Co.  v.  Pendleton,  122  U.  S.  347, 
30  L.  Ed.  1187;  People  v.  Dehn,  190 
Mich.  122,  155  N.  W.  744. 

M  Eubank  v.  Richmond,  226  TJ.  S. 
137,  57  L.  Ed.  156,  42  L.  B.  A.  (N.  8.) 
1123;  State  v.  Louisville  ft  N.  B.  Co,, 
97  Miss.  35,  Ann.  Cas.  1912  C  1254, 
51  So.  918. 

Many     decisions     of     the     United 


States  have  recognized  the  right  of 
states, ' '  in  the  exercise  of  their  police 
power,  to  pass  laws  to  protect  the 
public  health,  the  publie  morals  or  the 
public  safety,  and  '  the  power .  exists 
in  each  state  by  appropriate  enact- 
ments not  forbidden  by  its  own  or  the 
Federal  Constitution  to  regulate  the 
relative  rights  and  duties  of  all  per- 
sons and  corporations  within  its  juris- 
diction, so  as  to  provide  for  the  pub- 
lic convenience  and  public  good,'  and 
'  the  power  of  the  state  by  appropriate 
legislation  to  provide  for  the  public 
convenience  stands  upon  the  same 
ground  as  its  power  by  appropriate 
legislation  to  protect  the  public 
health,  the  public  morals  or  the  pub- 
lic safety.'  Lake  Shore  &  Michigan 
Southern  By.  Co.  v.  Ohio,  173  U.  S. 
285,  43  L.  Ed.  702.  They  also  concede 
that  *  legislation  which  is  a  mere  aid 
to  commerce  may  be  enacted  by  a 
state,  although  at  the  same  time,  it 
may  incidentally  affect  commerce  it- 
self.9 Western  Union  Tel.  Co.  v. 
James,  162  U.  S.  650,  40  L.  Ed.  1105. ' ' 
Postal  Tel.  Cable  Co.  v.  State,  110  Md. 
608.  73  Atl.  679. 

«7 Lake  Shore  &  M.  S.   B.  Co..  v.' 
Ohio,  173  U.  S.  285,  43  L.  Ed.  702. 
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unconstitutional  and  void  which  requires  a  party  to  take  out  a  license 
for  carrying  on  interstate  commerce,  no  matter  how  specious  the 
pretext  may  be  for  imposing  it.  *  #  *  There  are,  undoubtedly, 
many  things  which  in  their  nature  are  so  deleterious  or  injurious  to 
the  lives  and  health  of  the  people  as  to  lose  all  benefit  of  protection 
as  articles  or  things  of  commerce,  or  to  be  able  to  claim  it  only  in  a 
modified  way.  Such  things  are  properly  subject  to  the  police  power 
of  the  state.  •  •  •  But  whilst  it  is  only  such  things  as  are  clearly 
injurious  to  the  lives  and  health  of  the  people  that  are  placed  beyond 
the  protection  of  the  commercial  power  of  Congress,  yet  when  that 
power,  or  some  other  exclusive  power  of  the  federal  government,  is 
not  in  question,  the  police  power  of  the  state  extends  to  almost  every- 
thing within  its  borders ;  to  the  suppression  of  nuisances ;  to  the  pro- 
hibition of  manufactures  deemed  injurious  to  the  public  health;  to 
the  prohibition  of  intoxicating  liquors,  their  manufacture  or  sale ;  to 
the  prohibition  of  lotteries,  gambling,  horse-racing,  or  anything  else 
that  the  legislature  "may  deem  opposed  to  the  public  welfare.  *  •  • 
It  is  also  within  the  undoubted  province  of  the  state  legislature  to 
make  regulations  with  regard -to  the  speed  of  railroad  trains  in  the 
neighborhood  of  cities  and  towns;  with  regard  to  the  precautions  to 
be  taken  in  the  approach  of  such  trains  to  bridges,  tunnels,  deep  cuts 
and  sharp  curves;  and,  generally,  with  regard  to  all  operations  in 
which  the  lives  and  health  of  people  may  be  endangered,  even  though 
such  regulations  affect  to  some  extent  the  operations  of  interstate 
commerce.  Such  regulations  are  eminently  local  in  their  character, 
and,  in  the  absence  of  congressional  regulations  over  the  same  sub- 
ject, are  free  from  all  constitutional  objections,  and  unquestionably 
valid."*8  The  exertion  of  the  power  essential  to  assure  needed  pro- 
tection to  the  community  may  extend  incidentally  to  the  operations 
of  a  carrier  in  its  interstate  business,  provided  it  does  not  subject 
that  business  to  unreasonable  demands  and  is  not  opposed  to  federal 
legislation.89  It  must,  however,  be  confined  to  matters  which  are 
appropriately  of  local  concern,  and  it  must  proceed  upon  the  recog- 


MCrutcher  v.  Kentucky,  141  TJ.  8. 
47,  35  L.  Ed.  649,  holding  that  a  state 
statute  which  forbids  a  foreign  cor- 
poration from  carrying  on  business 
constituting  interstate  commerce 
within  the  state  is  not  an  exercise  of 
the  police  power  of  the  state  which 
can  be  asserted  against  the  exclusive 
power  of  Congress  to  regulate  com- 
merce. 


W  Barrett  v.  New  York,  232  TJ.  S. 
14,  58  L.  Ed.  483 ;  Lake  Shore  &  M.  S. 
R.  Co.  v.  Ohio,  173  XJ.  8.  285,  43  L. 
Ed.  702;  New  York,  N.  H.  &  H.  B. 
Co.  v.  New  York,  165  U.  S.  628,  41  L. 
Ed.  853;  Hennington  v.  Georgia,  163 
TJ.  8.  299,  41  L.  Ed.  166;  Smith  v. 
Alabama,  124  U.  S.  465,  31  L.  Ed.  508. 
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nition  of  the  right  secured  by  the  Federal  Constitution.80  As  the 
police  power  of  a  state  cannot  obstruct  either  foreign  or  interstate 
commerce  "beyond  the  necessity  for  its  exercise,"  it  is  the  duty  of 
the  federal  courts  to  guard  vigilantly  against  "needless  intrusion" 
upon  the  field  committed  by  the  Constitution  to  Congress.31  Local 
police  regulations  cannot  go  so  far  as  to  deny  to  a  foreign  corporation 
the  right  to  engage  in  interstate  commerce,  or  to  treat  it  as  a  local 
privilege,  and  prohibit  its  exercise  in  the  absence  of  a  local  license.* 
Interference  with  the  commercial  power  of  the  general  government, 
to  be  unlawful,  must  be  direct  and  not  merely  the  incidental  effect  of 
the  enforcement  of  the  police  power  of  the  state.88  State  legislation 
relating  to  commerce  is  not  to  be  deemed  a  regulation  of  interstate 
commerce  simply  because  it  may  to  some  extent  or  under  some  cir- 
cumstances affect  such  commerce.84 


90  Barrett  v.  New  York,  232  XJ.  8. 
14,  58  L.  Ed.  483. 

"It  is  not  within  the  police  power 
of  the  state  to  place  burdens  upon  in- 
dividuals or  corporations  engaged  in 
interstate  commerce  unless  the  burden 
is  sanctioned  by  Congress.  Crenshaw 
v.  Arkansas,  227  U.  8.  389,  57  L.  Ed. 
565."  Humphreys,  J.,  in  W.  T.  Baw- 
leigh  Medical  Co.  v.  Rose  (Ark.),  202 
8.  W.  849. 

31  Lake  Shore  k  M.  8.  B.  Co.  v. 
Ohio,  173  U.  8.  285,  43  L.  Ed.  702; 
Hannibal  k  St.  J.  R.  Co.  v.  Husen,  95 
U.  8.  465,  24  L.  Ed.  527. 

33  Barrett  v.  New  York,  232  U.  8. 
14,  58  L.  Ed.  483;  Minnesota  Bate 
Cases  (Simpson  v.  Shepard),  230  U. 
S.  352,  57  L.  Ed.  1511,  48  L.  R.  A.  (N. 
S.)  1151,  Ann.  Cas.  1916  A  18;  Cren- 
shaw v.  Arkansas,  227  TJ.  S.  389,  57  L. 
Ed.  565;  Buck  Stove  k  Range  Co.  v. 
Vickers,  226  U.  8.  205,  215,  57  L.  Ed. 
189;  West  v.  Kansas  Natural  Gas  Co., 
221  U.  8.  229,  260,  55  L.  Ed.  716,  35 
L.  B.  A.  (N.  8.)  1193;  International 
Text-Book  Co.  v.  Pigg,  217  U.  8.  91, 
109,  54  L.  Ed.  678,  27  L.  B.  A.  (N. 
S.)  493,  18  Ann.  Cas.  1103;  Bearick  v. 
Pennsylvania,  203  U.  8.  507,  51  L.  Ed. 
295;  Crutch  er  v.  Kentucky,  141  TJ.  8. 
47,  35  L.  Ed.  649;  Stoutenburgh  v. 
Hennick,  129  U.  8.  141, 148,  32  L.  Ed. 


637;  Leloup  v.  Port  of  Mobile,  127  TJ. 
8.  640,  645,  32  L.  Ed.  311;  Bobbins 
v.  Shelby  County  Taxing  Dist-*  120 
U.  8.  489,  496,  30  L.  Ed.  694. 

33  Hendrick  v.  Maryland,  235  ~U*  8. 
610,  59  L.  Ed.  385;  Kansas  City  South- 
ern B*.  Co.  v.  Kaw  Valley  Drainage 
Dist.,  233  U.  8.  75,  58  L.  Ed.  857; 
Crenshaw  v.  Arkansas,  227  TJ.  8—  389, 
57  L.  Ed.  565;  Mondou  v.  New  "Sort, 
N.  H.  &  H.  B.  Co.,  223  U.  8.  1,  &  ^ 
Ed.  327,  38  L.  B.  A.  (N.  8.)  44  5  Bed 
"O"  Oil  Mfg.  Co.  v.  Board  of  -Agri- 
culture of  North  Carolina,  222  "CI.  8. 
380,  56  L.  Ed.  240;  Louisville  <4  N. 
B.  Co.  ▼.  Kentucky,  183  TJ.  8.  503,  46 
L.  Ed.  298;  Austin  v.  Tennessee*,  I79 
TJ.  8.  343,  45  L.  Ed.  224;  Sli^i  ▼• 
Kirkwood,  65  Fla.  123,  61  80.  185; 
Southern  By.  Co.  v.  Bailroad  Com- 
mission of  Indiana,  179  Ind.  23,  10° 
N.  E.  337. 

34  Lake  Shore  k  M.  8.  B.  Oo  '• 
Ohio,  173  TJ.  8.  285,  43  L.  Ed.  702; 
Hall  v.  De  Cuir,  95  TJ.  8.  485,  &*  L 
Ed.  547. 

The  laws  of  a  state  as  they  m»5  ** 
properly  directed  to  the  subject  o* in' 
terstate  commerce  are  not  to  be  held 
as  inconsistent  with  an  act  of  *?on" 
gress  unless  they  present  an  absent* 
conflict,  or  unless,  at  least,  a  purpo* 
on  the  part  of  Congress  to  legist 
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A  municipality  has  the  right  in  the  exercise  of  its  police  power  to 
impose  a  reasonable  license  fee  upon  telegraph  poles  and  wires  within 
its  limits  owned  by  a  foreign  corporation  engaged  in  interstate  busi- 
ness.86 The  mere  imposition  of  a  license  fee  on  a  business  not  of  itself 
noxious  is  not  sufficient  to  support  the  inference  that  the  fee  was 
imposed  for  the  purpose  of  regulation.  To  support  the  presumption 
that  regulation  was  the  purpose  of  a  municipal  ordinance  imposing 
a  license  fee,  there  must  be  some  provision  for  an  inspection,  super- 
vision, or  control  of  the  traffic  to  be  affected,  or  the  ordinance  will  be 
treated  as  a  mere  revenue  measure.86 

A  foreign  corporation,  even  though  engaged  in  business  which  con- 
stitutes interstate  commerce,  is  subject  to  police  regulations  of  the  state 
or  district  within  which  it  is  doing  business  prohibiting  the  scat-* 
tering  of  advertising  matter  in  such  a  manner  as  to  litter  the 
streets.87    And  even  though  the  business  in  which  a  foreign  corpora- 


upon  the  particular  subject  is  clearly 
revealed.  Western  TJ.  TeL  Co.  v. 
Bailey,  —  Tex.  — ,  196  S.  W.  516. 

S*  Western  TJ.  Tel.  Co.  v.  New  Hope 
Borough,  187  U.  S.  419,  47  L.  Ed.  240. 
Fuller,  G.  J.,  said:  "This  license  fee 
was  not  a  tax  on  the  property  of  the 
company,  or  on  its  receipts  from  such 
transmission,  or  on  its  occupation  or 
business,  but  was  a  charge  in  the  en- 
forcement  of  local  governmental  su- 
pervision, and  as  such  not  in  itself 
obnoxious  to  the  (commerce)  clause 
of  the  Constitution  relied  on."  The 
same  rule  was  laid  down  in  Atlantic 
6  P.  Tel.  Co.  v.  Philadelphia,  190  TJ. 
S.  160,  47  L.  Ed.  995,  where  Mr.  Jus- 
tice Brewer  after  quoting  with  ap- 
proval Western  XT.  Tel.  Co.  v.  New 
Hope  Borough,  187  TJ.  S.  419,  47  L. 
Ed.  240,  said:  "In  other  words,  if  a 
corporation  although  engaged  in  the 
business  of  interstate  commerce,  so 
carries  on  its  business  as  to  justify, 
at  the  hands  of  any  municipality,  a 
police  supervision  of  the  property 
and  instrumentalities  used  therein, 
the  municipality  is  not  bound  to  fur- 
nish such  supervision  for  nothing,  and 
may,  in  addition  to  ordinary  property 
taxation,  subject  the  corporation  to  a 


charge  for  the  expense  of  the  supervi- 
sion. ' ' 
See  also  (5766,  infra, 

86  Loh  v.  Macon,  8  Ga.  App.  744,  70 
S.  E.  149. 

"The  weight  of  authority  is  to  the 
effect  that  a  license  fee  enacted  as  a 
police  regulation  for  an  occupation  or 
business  which  is  not  of  itself  harmful 
or  demoralizing  must  have  some  fair 
relation  to  the  cost  of  making  and  is- 
suing the  license  and  the  expense  of 
police  supervision  and  protection." 
State  v.  Osborne,  171  Iowa  678,  Ann. 
Cas.  1917  E  497,  154  N.  W.  294. 

"A  city  council,  as  well  as  a  state 
legislature,  is  presumed  to  act  in  good 
faith  in  legislating  on  public  ques- 
tions. 'We  cannot  lightly  attribute 
improper  motives  to  the  law  making 
power.'  (Red  "O"  Oil  Mfg.  Co.  v. 
Board  of  Agriculture,  222  TJ.  S.  380, 
L.  Ed.  240),  and  it  is  for  plaintiff  in 
error  to  show  that  this  is,  in  fact, 
merely  a  revenue  measure."  Colo- 
rado Postal  Tel.  Co.  v.  Colorado 
Springs,  61  Colo.  560,  158  Pac.  816. 

87  International  Text-Book  Co.  v. 
District  of  Columbia,  35  App.  Cas. 
(D.  C.)  307. 
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tion  is  engaged  constitutes  interstate  commerce,  it  may  be  required  to 
take  out  a  license  under  a  statute  requiring  bill  posters  to  secure 
such  a  license,  if  such  statute  is  a  police  regulation,  and  the  require- 
ment not  unreasonable.88 

A  state  law  "is  unconstitutional  and  void  which  requires  a  party 
to  take  out  a  license  for  carrying  on  interstate  business,  no  matter 
how  specious  the  pretext  for  imposing  it  may  be."8* 

The  contention  has  been  made  that  whenever  the  state  passes  any 
measure,  it  becomes  the  judgment  of  the  state  that  such  measure  is 
in  the  interest  of  life,  health  and  public  morals,  and  that,  therefore, 
the  federal  tribunals  must  so  accept  it,  but  the  incorrectness  of  «this 
position  is  well  settled.  The  Constitution  of  the  United  States,  and 
the  laws  of  Congress  in  pursuance  thereof,  and  the  interpretation  of 
the  Constitution  and  laws  of  Congress  by  the  courts  of  the  United 
States,  are  the  supreme  law  of  the  land,  and  the  federal  government, 
therefore,  through  its  duly  constituted  tribunals,  is  to  determine 
whether  a  given  exercise  of  power  upon  the  part  of  a  state  is  in 
reality  the  exercise  of  a  police  power,  or  is  only  an  attempted  restric- 
tion or  regulation  of  interstate  commerce.  It  may  be  one  or  the 
other,  but  the  judges  of  that  fact  are  the  federal  courts  and  not  the 
authorities  of  the  state.  Consequently,  the  mere  fact  that  a  state, 
or  a  municipality  thereof  acting  under  its  authority,  enacts  legisla- 
tion upon  a  particular  subject,  is  not  in  itself  determinative  of  its 


18  International  Text-Book  Go.  v. 
District  of  Columbia,  35  App.  Cas.  (D. 
C.)  307. 

99  Barrett  v.  New  York,  232  U.  S. 
14,  58  L.  Ed.  483;  Crutcher  v.  Ken- 
tucky, 141  TJ.  S.  47,  35  L.  Ed.  649; 
Circular  Advertising  Co.  v.  American 
Mercantile  Co.,  66  Fla.  96,  63  So.  3. 
See,  also,  Com.  v.  Moore,  214  Mass. 
19,  100  N.  E.  1071. 

"Whatever  may  be  the  reason 
given  to  justify,  or  the  power  invoked 
to  sustain  it,  the  act  of  the  state,  if 
it  is  one  which  trenches  directly  upon 
that  which  is  within  the  exclusive  ju- 
risdiction of  the  national  government, 
cannot  be  sustained.  The  police  power 
of  the  state  cannot  be  set  up  to 
control  the  inhibitions  of  the  Fed- 
eral Constitution  or  the  powers  of  the 
United  States  created  thereby." 
Brennan  v.  Titusville,  153  U.  8.  289, 


38  L.  Ed.  719,  quoted  with  approval 
in  Loh  v.  Macon,  8  Ga.  App.  744,  70 
S.  E.  149.  See  also  Beid  v.  Colorado, 
187  U.  S.  137,  47  L.  Ed.  108;  Mugler 
v.  Kansas,  123  TJ.  8.  623,  31  L.  Ed. 
205. 

"The  decisions  also  show  that  a 
state  cannot  avoid  the  operation  of 
this  rule  by  simply  invoking  the  con- 
venient apologetics  of  the  police 
power.  It  repeatedly  has  been  said  or 
implied  that  a  direct  interference 
with  commerce  among  the  states 
could  not  be  justified  in  this  way.' 
The  state  can  do  nothing  which  will 
directly  burden  or  impede  the  inter- 
state traffic  of  the  company,  or  im- 
pair the  usefulness  of  its  facilities  for 
such  traffic."  Kansas  City  Southern 
B.  Co.  v.  Kaw  Valley  Drainage  Diet., 
233  TJ.  S.  75,  58  L.  Ed.  857. 
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being  an  exercise  of  police  power.  That  remains  to  be  determined, 
when  the  question  is  raised  in  a  particular  case  in  one  of  the  federal 
tribunals.  If  such  were  not  the  case,  the  local  interests  of  each  might 
very  seriously  affect  interstate  commerce.40 

The  reasonableness  of  the  action  of  a  state  in  the  exercise  of  the 
police  power  reserved  to  it  is  always  subject  to  inquiry  in  so  far  as  it 
affects  interstate  commerce.41  And  the  reasonableness  or  unreason- 
ableness of  a  state  enactment  is  always  an  element  in  the  general 
inquiry  by  the  court  whether  such  legislation  encroaches  upon  na- 
tional authority,  or  is  to  be  deemed  a  legitimate  exertion  of  the 
power  of  the  state  to  protect  the  public  interests  or  promote  the 
public  convenience.41 


§5766.  Municipal  ordinances  interfering  with  interstate  com- 
merce. The  state  may  not  authorize  a  municipality  to  enact,  nor 
may  a  municipality  enact,  ordinances  or  rules  which  prevent  a 
foreign  corporation  from  doing  business  which  constitutes  interstate 
commerce,  or  impose  a  tax  or  license  fee  upon  its  right  to  engage  in 
interstate  business  or  foreign   commerce.4*     This  applies  to  ordi- 


40  In  re  Lebolt,  77  Fed.  587. 

ttHendrick  v.  Maryland,  235  U.  S. 
610,  59  L;  Ed.  385;  Atlantic  Coast 
Line  B.  Co.  v.  Georgia,  234  XT.  8.  280, 
58  L.  Ed.  1312;  Chicago,  B.  &  Q.  B. 
Co.  v.  McGuire,  219  U.  S.  549,  55  L. 
Ed.  328;  Lake  Shore  k  M.  S.  B.  Co. 
v.  Ohio,  173  TJ.  8.  285,  43  L.  Ed.  702; 
Holden  v.  Hardy,  169  XT.  8.  366,  42  L. 
Ed.  780;  New  York,  N.  H.  &  H.  B.  Co. 
v.  New  York,  165  It.  8.  628,  41  L.  Ed. 
853;  Lawton  v.  Steele,  152  U.  S.  133, 
38  L.  Ed.  385;  Smith  v.  Alabama,  124 
U.  8.  465,  31  L.  Ed.  508;  Barbier  v. 
Connolly,  113  XT.  8.  27,  28  L.  Ed.  923. 

Such  an  ordinance  is  prima  facie 
valid,  and  "the  unreasonableness  of 
the  exactions  must  be  made  clearly  to 
appear,  and  they  must  be  obviously 
and  largely  beyond  what  is  needed  for 
the  purpose  intended  in  order  to  ren- 
der the  ordinance  void.  •  •  • 
This  is  a  question  of  fact. ' '  Colorado 
Postal  Tel.  Co.  v.  Colorado  Springs, 
61  Colo.  560,  158  Pac.  816. 

4*  Lake  Shore  &  M.  8.  B.  Co.  v. 
Ohio,  173  XT.  S.  285,  43  L.  Ed.  702. 


4S  United  States.  Sault  Ste.  Marie 
v.  International  Transit  Co.,  234  XT. 
S.  333,  58  L.  Ed.  1337,  52  L.  B.  A. 
(N.  S.)  574,  aff'g  194  Ped.  522;  Bar- 
rett v.  New  York,  232  XT.  S.  14,  58 
L.  Ed.  483;  Ewing  v.  Leavenworth, 
226  XT.  S.  464,  57  L.  Ed.  303;  Williams 
v.  Talladega,  226  XT.  S.  404,  57  L.  Ed. 
275;  Brennan  v.  Titusville,  153  XT.  S. 
289,  38  L.  Ed.  719;  Osborne  v.  Mo- 
bile, 16  Wall.  479,  21  L.  Ed.  470;  In 
re  Tinsman,  95  Fed.  648. 

Alabama.  Stratford  v.  City  Council 
of  Montgomery,  110  Ala.  619,  20  So. 
127,  quoted  with  approval  in  Stock  - 
ard  v.  Morgan,  185  XT.  S.  27,  46  L.  Ed. 
785. 

Florida.  Ferguson  v.  McDonald,  66 
Fla.  494,  63  So.  915. 

Georgia.  Postal  Tel.  Cable  Co.  v. 
Cordele,  139  6a.  126,  Ann.  Cas.  1914 
A  984,  76  S.  E.  744;  Loh  v.  Macon, 
8  Ga.  App.  744,  70  S.  E.  149,  citing 
Brennan  v.  Titusville,  153  XT.  S.  289, 
38  L.  Ed.  719. 

Indiana.  Bushville  v.  Heyneman, 
—  Ind.  — ,  114  N.  E.  691;  Huntington 
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nances  or  rules  restricting  or  prohibiting  the  delivery  in  the  state  to 
the  purchaser  of  goods  purchased  by  him  in  another  state.4*  A  mu- 
nicipality cannot  be  empowered  by  the  state  laws  to  impose  a  license 
tax  upon  a  commercial  traveler,  or  other  person,  of  another  state 
for  merely  offering  to  sell  goods  within  the  municipality  by  sample, 
where  the  goods  are  to  be  brought  from  another  state,  and  where 
the  owner  does  not  reside  within  the  state  in  which  the  goods  are 
offered  for  sale.4*    An  ordinance  exacting  a  license  fee  of  agents  of 


v.  Mahan,  142  Ind.  695,  51  Am.  St. 
Hep.  200,  42  N.  £.  463;  Martin  v. 
Town  of  Bosedale,  130  Ind.  109,  29 
N.  £.  410;  McLaughlin  v.  South  Bend, 
126  Ind.  471,  10  L.  B.  A.  357,  26  N.  E. 
185. 

Kansas.  Kansas  City  v.  Seaman, 
99  Kan.  143,  L.  B.  A.  1917  B  341, 
160  Pac.  1139;  Kinsley  v.  Dyerly,  79 
Kan.  1,  19  L.  B.  A.  (N.  S.)  405,  98 
Pae.  228;  Fort  Scott  v.  Pelton,  39 
Kan.  764,  18  Pac.  954. 

Kentucky.  Dayton  v.  Christian 
Moerlein  Brewing  Co.,  176  Ky.  1,  195 
S.  W.  133. 

Louisiana.  State  v.  Schofield,  136 
La.  702,  67  So.  557;  Simmons  Hard- 
ware Co.  t.  McGuire,  39  La.  Ann.  848, 
2  So.  592. 

Massachusetts.  Carstairs  v.  O  'Don- 
nell,  154  Mass.  357,  28  N.  £.  271. 

Mississippi  Overton  v.  Vicksburg, 
70  Miss.  558,  13  So.  226. 

Missouri  Elsberry  y.  Bushman 
(Mo.),  189  S.  W.  1165. 

New  Jersey.  State  v.  Stilsing,  52 
N.  J.  L.  517,  20  Atl.  65. 

New  York.  See  People  v.  Bricson 
(N.  Y.  Misc.),  147  N.  Y.  Supp.  226. 

Texas.  State  v.  Houston  Belt  Ter- 
minal By.  Co.,  —  Tex.  Civ.  App.  — , 
166  S.  W.  83. 

Wisconsin.  Van  Buren  v.  Downing, 
41  Wis.  122. 

Wyoming.  Clements  v.  Town  of 
Casper,  4  Wyo.  494,  35  Pac.  472.  See 
I  5765,  supra,  If  5770,  5781,  infra. 

"If  the  state  itself  has  not  the 
power  to  exact  the  license  from  the 
company,  then,  of  course,  it  has  no 


authority  to  delegate  that  power  to 
the  city  of  Elsberry,  a  creature  there- 
of. *  #  *  Counsel  for  appellant 
could  with  as  much  plausibility  con- 
tend that  the  state  of  Missouri  has 
the  authority  to  prevent  a  national 
bank  from  doing  business  in  this  state 
without  first  taking  out  a  state  or 
city  license  authorizing  it  to  so  do." 
Elsberry  v.  Bushman  (Mo.),  189  8. 
W.  1165. 

MBrennan  v.  Titusville,  153  U.  & 
289,  38  L.  Ed.  719,  rev'g  143  Pa.  St. 
642,  14  L.  B.  A.  100,  24  Am.  St.  Bep. 
580,  22  Atl.  893;  Osborne  v.  Mobile, 
16  Wall.  (U.  S.)  479,  21  L.  Ed.  470. 
See  In  re  Nichols,  48  Fed.  164;  Spell- 
man  v.  New  Orleans,  45  Fed.  3;  In 
re  White,  43  Fed.  913,  11  L.  B.  A. 
284;  In  re  Kimmel,  41  Fed.  775;  Ex 
parte  Hanson,  28  Fed.  127;  State  v. 
Stilsing,  52  N.  J.  L.  517,  20  AtL  65; 
Danville  Borough  v.  Leiberman,  4  Pa. 
Dist.  Bep.  475. 

4*  Indiana.  Huntington  v.  Mahan, 
142  Ind.  695,  51  Am.  St.  Bep.  200,  42 
N.  E.  463;  Martin  v.  Town  of  Bose- 
dale,  130  Ind.  109,  29  N.  E.  410;  Mc- 
Laughlin v.  South  iBend,  126  Ind.  471, 
10  L.  B.  A.  357,  26  N.  E.  185. 

Kansas.  Fort  Scott  v.  Pelton,  39 
Kan.  764,  18  Pae.  954. 

Mississippi  Overton  v.  Yicksburg, 
70  Miss.  558,  13  So.  226. 

Pennsylvania.  See  Danville  Bor- 
ough v.  Leiberman,  4  Pa.  Dist.  Bep. 
475. 

Wisconsin.  Yan  Buren  v.  Downing, 
41  Wis.  122. 

Wyoming.     Clements   v.    Town  of 
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nonresident  corporations  which  manufacture  for  sale  an  article  of 
commerce,  but  without  imposing  any  supervision,  regulation,  or  re- 
striction upon  such  sale  in  aid  of  the  public  health,  public  peace,  or 
public  morality,  places  a  burden  upon  interstate  commerce  and  is  in 
violation  of  the  commerce  clause.40  A  municipal  corporation  can- 
not require  an  express  company  to  secure  a  local  license  in  order  to 
engage  in  interstate  commerce  within  the  corporate  limits  of  the 
municipality,  and  an  annual  license  fee  cannot  be  exacted  so  far  as 
the  interstate  business  is  concerned,  where  such  fees  cannot  be  re- 
garded as  coming  within  the  category  of  inspection  fees,  which  are 
sustained  when  fairly  commensurate  with  the  cost  of  local  supervision 
of  such  matters  as  are  under  local  control.47  A  municipal  ordinance 
requiring  a  Canadian  corporation  operating  a  ferry  over  a  boundary 
stream  between  the  state  in  which  the  municipality  is  situated  and 
Canada  to  take  out  a  license  and  pay  a  license  fee  as  a  condition 
precedent  to  receiving  and  landing  persons  and  property  at  its  wharf 
in  such  municipality  is  void  as  an  interference  with  commerce  be- 
tween the  United  States  and  a  foreign  country.40 

A  telegraph  company  attacking  as  unconstitutional  a  municipal 
ordinance  imposing  a  license  tax  on  its  intrastate  business  must 
maintain  its  case,  not  by  arbitrary  formulas  and  artificial  rules,  but 
by  evidence  upon  which  the  court  can  base  an  intelligent  and  reason- 
able judgment.40 


Caspar,  4  Wyo.  494,  35  Pac.  472. 
.  46Loh  v.  Macon,  8  6a.  App.  744, 
70  S.  E.  149,  citing  Brennan  v.  Titus- 
ville,  153  IT.  S.  289,  38  L.  Ed.  719. 
See  also  In  re  Tinsman,  95  Fed.  348; 
Stratford  v.  City  Council  of  Mont- 
gomery, 110  Ala.  619,  20  So.  127; 
Wrought  Iron  Bang©  Co.  v.  Johnson, 
84  Ga.  754,  8  L.  E.  A.  273,  11  S.  E. 
233;  Blooxnington  v.  Bourland,  137  HL 
534,  31  Am.  St.  Rep.  382,  27  N.  E. 
692;  City  of  Huntington  v.  Mahan, 
142  Ind.  695,  51  Am.  St.  Bep.  200,  42 
N.  E.  463;  Fort  Scott  v.  Pelton,  39 
Kan.  764,  18  Pac.  954;  McClellan  v. 
Pettigrew,  44  La.  Ann.  356,  10  So. 
853;  Overton  v.  Vickaburg,  70  Miss. 
558,  13  So.  226;  Ex  parte  Rosenblatt, 
19  Nev.  439,  3  Am.  St.  Rep.  901,  14 
Pac.  298;  State  v.  Scott,  98  Tenn.  254, 


36  L.  R.  A.  461,  39  S.  W.  1;  Postal 
Tel.  Cable  Co.  v.  City  of  Norfolk,  118 
Va.  455,  87  S.  E.  555. 

47  Barrett  v.  New  York,  232  U.  a 
14,  58  L.  Ed.  483,  rev'g  189  Fed.  268. 

4*Sault  Ste.  Marie  v.  International 
Transit  Co.,  234  U.  S.  333,  58  L.  Ed. 
1337,  52  L.  R.  A.  (N.  S.)  574,  aff'g 
194  Fed.  522.  See,  however,  Kecke- 
voet  v.  Dubuque,  158  Iowa  631,  138 
N.  W.  540. 

4*  Postal  Tel.  Cable  Co.  v.  Norfolk, 
118  Va.  455,  87  S.  E.  555,  citing  Simp- 
son v.  Shepard,  230  U.  S.  352,  57  L. 
Ed.  1511,  48  L.  R.  A.  (N.  S.)  1151, 
Ann.  Cas.  1916  A  18,  and  Williams  v. 
Talladega,  226  IT.  S.  404,  57  L.  Ed. 
275,  distinguishing  Postal  Tel.  Co.  v. 
Cordele,  141  Ga.  658,  82  S.  E.  26. 
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§5767.  Corporations  engaged  in  transportation  of  freight  and 
passengers.  The  transportation  of  merchandise  or  passengers  from 
one  state  to  another  is  interstate  commerce,  and  the  regulation  of 
such  transportation  by  a  state  or  a  political  subdivision  thereof  is 
forbidden  by  the  commerce  clause  of  the  Federal  Constitution.*0  And 


*©  United  States.  Seaboard  Air  Line 
R.  Co.  v.  Blackwell,  244  U.  S.  310,  61 
L.  Ed.  1160,  L.  R.  A.  1917  F  1184; 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Harold, 
241  U.  S.  371,  60  L.  Ed.  1050,  reWg 
93  Kan.  456,  144  Pac.  823;  St.  Louis, 
I.  M.  &  S.  R.  Co.  v.  Arkansas,  240 
XT.  S.  518,  60  L.  Ed.  776;  Rossi  v. 
Pennsylvania,  238  U.  S.  62,  59  L.  Ed. 
1201,  rev'g  53  Pa.  Super.  Ct.  210; 
Chicago,  B.  &  Q.  R.  Co.  v.  Railroad 
Commission  of  Wisconsin,  237  U.  S. 
220,  59  L.  Ed.  926;  Hendrick  v.  Mary- 
land, 235  TJ.  S.  610,  59  L.  Ed.  385; 
South  Covington  &  C.  R.  Co.  v.  Cov- 
ington, 235  U.  S.  537,  59  L.  Ed.  350, 
L.  R.  A.  1915  F  792;  Louisville  &  N. 
R.  Co.  v.  Higdon,  234  TJ.  S.  592,  58 
L.  Ed.  1484,  aff'g  149  Ky.  321,  148 
S.  W.  26;  Chicago,  M.  &  St.  P.  R.  Co. 
v.  Iowa,  233  U.  S.  334,  58  L.  Ed.  988; 
Barrett  v.  New  York,  232  U.  S.  14, 
58  L.  Ed.  483;  Hoke  v.  United  States, 
227  U.  S.  308,  57  L.  Ed.  523,  43  L.  R. 
A.  (N.  S.)  906,  Ann.  Cas.  1913  E  905; 
Railroad  Commission  v.  Worthington, 
225  U.  S.  101,  56  So.  1004;  Herndon 
v.  Chicago,  R.  I.  &  P.  R.  Co.,  218  U.  S. 
135,  54  L.  Ed.  970;  Chiles  v.  Chesa- 
peake &  O.  R.  Co.,  218  U.  S.  71,  54  L. 
Ed.  936,  20  Ann.  Cas.  980;  St.  Louis 
Southwestern  R.  Co.  v.  Arkansas,  217 
U.  S.  136,  54  L.  Ed.  698,  29  L.  R.  A. 
(N.  S.)  802;  Missouri  Pac.  R.  Co.  v. 
Kansas,  216  U.  S.  262,  54  L.  Ed.  472; 
Hanley  v.  Kansas  City  Southern  R. 
Co.,  187  XT..S.  617,  47  L.  Ed.  333; 
Wabash,  St.  L.  &  P.  R.  Coi  v.  Illinois, 
118  U.  S.  557,:  30  L.  Ed.  244;  Pen- 
sacola  Tel.  Co.  v.  Western  TJ.  Tel.  Co., 
96  U.  S.  1,  24  L.  Ed.  708;  Case  of 
State  Freight  Tax,  15  Wall.  232,  21 
L.   Ed.    146;    Almy   v.   California,   24 


How.  169,  16  L.  Ed.  644;  In  re  Pas- 
senger Cases,  7  How.  283,  12  L.  Ed. 
702;  Alabama  Great  Southern  R.  Co. 
v.  George  H.  McFadden  &  Bros.,  232 
Fed.  1000;  Actiesselskabet  Ingrid  v. 
Central  R.  Co.  of  New  Jersey,  216 
Fed.  72,  991,  L.  R.  A.  1916  B  716, 
aff'g  195  Fed.  596;  Pullman  Co.  v. 
Linke,  203  Fed.  1017;  Baird  v.  St. 
Louis,  I.  M.  6  S.  Ry.  Co.,  41  Fed.  592; 
Mobile  &  O.'  R.  Co.  v.  Sessions,  28 
Fed.  592;  Pullman  Southern  Car  Co. 
v.  Nolan,  22  Fed.  276;  Kaeiser  v.  Illi- 
nois Cent.  R.  Co.,  18  Fed.  151;  Pacific 
Coast  Steamship  Co.  v.  Board  of  Rail- 
road Com'rs,  18  Fed.  10;  State  of 
Indiana  v.  Pullman  Palace  Car  Co., 
16  Fed.  193;  Sweatt  v.  Boston,  H.  & 
E.  R.  Co.,  3  Cliff.  339,  Fed.  Cas.  No. 
13,684.. 

Alabama.  Southern  Exp.  Co.  v. 
State,  188  Ala.  454,  66  So.  115;  Cen- 
tral of  Georgia  R.  Co.  v.  Sims,  169 
Ala.  295,  53  So.  826. 

Arkansas.  St.  Louis,  I.  M.  &  S.  R. 
Co.  v.  Spriggs,  113  Ark.  118,  167  S.  W. 
96;  Porter  v.  St.  Louis  Southwestern 
R.  Co.,  78  Ark.  182,  95  S.  W.  453. 

Georgia.  Williams  v.  Fears,  110  Ga. 
584,  50  L.  R.  A.  685,  35  8.  E.  699; 
Lynch  v.  Southern  Exp.  Co.,  18  Ga. 
A  pp.  761,  90  S.  E.  527,  655. 

Illinois.  State  v.  Illinois  Cent.  R. 
Co.,  246  HI.  188,  92  N.  E.  814;  Sweet- 
ser  v.  Chicago  &  A.  R.  Co.,  196  111. 
App.  623;  Hunt  v.  Hlinois  Southern 
Ry.  Co.,  196  111.  App.  539;  Doster  & 
McKibben  v.  Michigan  Cent.  R.  Co., 
196  111.  App.  49. 

Indiana.  State  v.  Indiana  &  O.  Oil, 
Gas  &  Mining  Co.,  120  Ind.  575,  6 
L.  R.  A.  579,  22  N.  E.  778;  Fry  v. 
State,  63  Ind.  552,  30  Am.  Rep.  238; 
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the  transportation  of  freight  or  passengers  between  the  United  States 


Chesapeake  ft  O.  By.  Co.  v.  Jordan, 
—  Ind.  App.  — >  114  N.  E.  461. 

Iowa.  Carton  v.  Illinois  Cent.  B. 
Co.,  59  Iowa  148,  44  Am.  Rep.  672, 
13  N.  W.  67;  Council  Bluffs  v.  Kansas 
City,  St.  J.  ft  C.  B.  B.  Co.,  45  Iowa 
338,  24  Am.  Rep.  773. 

Kansas.  Andrews  v.  Union  Pac.  B. 
Co.,  99  Kan.  347,  161  Pac.  600;  En- 
right  v.  Atchison,  T.  ft  S.  F.  B.  Co., 
96  Kan.  546,  152  Pac.  629;  Watt  v. 
Missouri,  K.  ft  T.  By.  Co.,  90  Kan.  466, 
135  Pac.  600;  Metz  v.  Chicago,  B.  I. 
ft  P.  By.  Co.,  90  Kan.  460,  135  Pac. 
667;  Hardy  v.  Atchison,  T.  ft  S.  F.  B. 
Co.,  32  Kan.  698,  5  Pac.  6. 

Kentucky.  Newport  v.  Wagner,  168 
Ky.  641,  Ann.  Cas.  1917  A  962,  182 
S.  W.  834;  Adams  Exp.  Co.  v.  Com., 
160  Ky.  66,  169  8.  W.  603;  Louisville 
ft  N.  B.  Co.  v.  Coquillard  Wagon 
Works1  Assignees,  147  Ky.  530,  144 
S.  W.  1080. 

Maryland.  Foote  ft  Co.  v.  Clagett, 
116  Md.  228,  81  Atl.  511.    . 

Massachusetts.  Com.  v.  Breakwater 
Co.,  214  Mass.  10,  100  N.  E.  1034. 

Mississippi.  Tazoo  ft  M.  Val.  B. 
Co.  v.  McGraw,  105  Miss.  878,  63  8o. 
277. 

Missouri  Potter  v.  Kansas  City 
Southern  B.  Co.,  187  Mo.  App.  56,  172 
8.  W.  1153;  Ligon  v.  St.  Louis  ft  8.  F. 
R.  Co.,  184  Mo.  App.  187,  168  8.  W. 
647. 

New  Jersey.  State  v.  Carrigan,  39 
N.  J.  L.  35. 

Now  York.  People  v.  Fargo,  137 
App.  Div.  727,  122  N.  Y.  Supp.  553, 
rev'g  63  Misc.  381,  118  N.  Y.  Supp. 
454;  North  Biver  Steamboat  Co.  v. 
Livingston,  3  Cow.  713. 

North  Dakota.  Hein  v.  Great  North- 
ern B.  Co.,  34  N.  D.  440,  159  N.  W.  14. 

Pennsylvania.  Hogarty  v.  Philadel- 
phia ft  B.  B.  Co.,  255  Pa.  236,  99  Atl. 
741.  4 

South  Carolina.    Harman  v.  South- 


ern By.  Co.,  106  S.  C.  209,  90  8.  E. 
1023. 

Tennessee.  Harrell  v.  Speed,  113 
Tenn.  224,  1  L.  B.  A.  (N.  8.)  639, 
106  Am.  St.  Bep.  814,  3  Ann.  Cas.  260, 
81  S.  W.  840. 

Texas.  Galveston,  H.  ft  8.  A.  B. 
Co.  v.  Wood-Hagenbarth  battle  Co., 
105  Tex.  178,  146  S.  W.  538,  aff  'g  — 
Tex.  Civ.  App.  ■— ,  130  8.  W.  857; 
Missouri  Pac.  By.  Co.  v.  Sherwood, 
84  Tex.  125,  17  L.  B.  A.  643,  19  S.  W. 
455;  Pecos  ft  N.  T.  By.  Co.  v.  HaU, 
—  Tex.  Civ.  App.  — ,  189  S.  W.  535; 
Betka  v.  Houston  ft  T.  C.  B.  Co.,  — 
Ttx.  Civ.  App.  — ,  189  8.  W.  532; 
Galveston,  H.  ft  8.  A.  By.  Co.  v.  Car- 
mack,  —  Tex.  Civ.  App.  — ,  176  S. 
W.  158. 

Washington.  State  v.  Public  Serv- 
ice Commission  of  Washington,  94 
Wash.  274,  162  Pac.  523. 

' '  Transportation  of  commercial 
commodities  from  state  to  state  is  in- 
terstate commerce,  and  the  state  leg- 
islatures can  neither  burden  nor  re- 
strict it."  State  v.  Indiana  ft  O. 
Oil,  Gas  ft  Mining  Co.,  120  Ind.  575, 
6  L.  B.  A.  579,  22  N.  E.  778. 

"Interstate  transportation  of  pas- 
sengers is  beyond  the  reach  of  the 
state  legislature.  *  *  *  We  re- 
gard it  as  established  that  no  state 
can  impose  a  tax  upon  freight  trans- 
ported from  state  to  state,  or  upon 
the  transporter  because  of  such  trans- 
portation." Mr.  Justice  Strong,  in 
case  of  State  Freight  Tax,  15  Wall. 
(U.  S.)  232,  21  L.  Ed.  146,  quoted  with 
approval  in  Pullman  Southern  Car  Co. 
v.  Nolan,  22  Fed.  276. 

"A  state  cannot  prohibit  nor  regu- 
late by  licenses  or  restrictions,  except 
for  public  health,  the  bringing  with 
the  state  from  another  any  article 
of  commerce,  but  may  prevent,  license 
or  regulate  its  sale  by  a  corporation 
after  that  article  has  been  brought 


9557 


§  5767] 


Private  Corporations 


[Ch.65 


and  a  foreign  country  is  commerce,  and  the  regulation  and  control 
of  such  transportation  is  vested  in  Congress  by  the  Constitution.91  A 
railroad  is  engaged  in  interstate  commerce  the  instant  it  begins  the 
carriage  of  an  article  from  one  state  to  another,  and  the  character 
of  the  commerce  continues  without  cessation  until  such  article  reaches 
its  destination.** 

It  was  at  one  time  held  by  the  courts  of  some  of  the  states  that  in 
case  of  railroad  transportation  of  freight  and  passengers  by  continu- 
ous carriage  from  one  point  in  a  state  to  another  point  in  the  state,- 
the  transportation  did  not  constitute  interstate  commerce,  though  part 
of  the  territory  of  another  state  might  be  traversed  in  making  the 
journey.5*    Subsequently,  however,  the  Supreme  Court  of  the  United 


here."  White,  J.,  in  Com.  v.  Bead 
Phosphate  Co.,  113  Ky.  32,  23  Ky. 
L.  Rep.  2284,  67  8.  W.  45. 

"Congress  has  paramount  authority 
over  interstate  commerce,  but  the 
state  may  regulate  that  portion  of 
the  commerce  of  an  interstate  carrier 
which  is  purely  intrastate,  subject 
only  to  such  regulation  by  federal  au- 
thority as  is  necessary  to  protect  and 
regulate  interstate  commerce.  As  to 
commerce  which  is  both  intrastate  and 
interstate,  the  state  may  regulate  that 
which  is  within  the  state  and  even 
indirectly  affect  the  interstate  por- 
tion, in  the  absence  of  action  by  Con- 
gress or  its  delegated  agency,  pro- 
vided the  requirements  of  the  state 
do  not  amount  to  a  burden  upon  in- 
terstate commerce.  The  power  to  reg- 
ulate commerce  depends  upon  the  na- 
ture of  the  commerce,  and  if  it  is 
solely  interstate  the  federal  authori- 
ties only  can  legislate  directly  therein, 
and  to  the  extent  necessary  to  protect 
and  regulate  interstate  commerce  they 
may  even  regulate  intrastate  com- 
merce. Wherever  the  interstate  and 
intrastate  transactions  of  carriers  are 
so  related  that  the  government  of  one 
involves  the  control  of  the  other,  it  is 
Congress,  and  not  the  state,  that  is 
entitled  to  prescribe  the  final  and 
dominant  rule.1'  State  Public  Utili- 
ties Commission  v.  Baltimore  ft  O.  S. 


W.  B.  Co.,  281  111.  405,  118  N.  E.  81. 

"That  company  owns  wells  in  one 
state  from  which  it  has  pipe  lines  to 
its  refinery  in  another  state,  and 
pumps  its  own  oil  through  such  pipe 
lines  to  its  refinery;  and  the  product, 
of  course,  when  reduced  at  the  re- 
finery, passes  into  the  markets  of  con- 
sumption. It  seems  to  me  that  the 
business  thus  carried  on  is  transpor- 
tation in  interstate  commerce  within 
the  statute. "  United  States  v.  Ohio 
Oil  Co.,  234  U.  S.  548,  58  L.  Ed.  1459. 

M  Texas  ft  N.  O.  B.  Co.  v.  Sabine 
Tram  Co.,  227  U.  S.  Ill,  57  L.  Ed.  442; 
United  States  v.  Hamburg-Ameri- 
kanische  Packet-Fahrt-  Actien-Gesell- 
schaf  t,  200  Fed.  806. 

»t  McNeill  v.  fiouthern  B.  Co.,  202 
U.  S.  543,  50  L.  Ed.  1142;  Belt  By. 
Co.  v.  United  States,  168  Fed.  542, 
22  L.  B.  A.  (N.  S.)  582;  United  States 
v.  Central  of  Georgia  By.  Co.,  157 
Fed.  893;  Chicago,  M.  ft  St.  P.  By. 
Co.  v.  Voelker,  129  Fed.  522,  70  L.  R. 
A.  264;  United  States  v.  Boyer,  85 
Fed.  425;  In  re  Greene,  52  Fed.  104; 
Louisville  &  N.  B.  Co.  v.  Meador's 
Adm'r,  176  Ky.  765,  197  S.  W.  440. 

M  Campbell  v.  Chicago,  M.  ft  St. 
P.  By.  Co.,  86  Iowa  587,  17  L.  B.  A. 
443,  53  N.  W.  351;  Seawell  v.  Kansas 
City,  Ft.  S.  ft  M.  B.  Co.,  119  Mo.  222, 
24  S.  W.  1002;  Scammon,  Bailey  ft 
Co.  v.  Kansas  City,  St.  J.  ft  C.  B.  B. 
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States  held  that  transportation  in  such  a  manner  constituted  inter- 
state commerce.54  A  state  may,  however,  tax  the  receipts  of  an  ex- 
press company  from  points  within  the  state  to  other  points  therein, 
although  the  transportation  was  in  part  outside  the  state,  where  inter- 
state and  government  business  are  excluded  from  the  operation  of 
the  tax.u    And  a  state  may  tax  the  receipts  of  a  railroad  corporation 


Co.,  41  Mo.  App.  194;  Com.  v.  Lehigh 
Val.  By.  Co.,  129  Pa.  St.  405,  5  L. 
B.  A.  367,  18  Atl.  414,  498;  Com.  v. 
Lehigh  Valley  B.  Co.,  129  Pa.  St.  308, 
18  Atl.  125;  Traynham  v.  Charleston 
ft  W.  C.  B.  Co.,  92  S.  C.  43,  75  S.  E. 
381,  rev  'g  71  S.  E.  813. 

MHanley  v.  Kansas  City  Southern 
B.  Co.,  187  U.  S.  617,  47  L.  Ed.  333, 
holding  that  the  decisions  of  the  state 
courts  were  made  upon  the  authority 
of  Lehigh  Valley  B.  Co.  v.  Pennsyl- 
vania, 145  U.  S.  192,  36  L.  Ed.  672, 
and  in  deference  to  conclusions  drawn 
from  that  case,  which  involved  only 
a  question  of  taxation,  and  that  the 
conclusions  of  the  state  courts  had 
been  carried  too  far.  Bef erring  to  Le- 
high Valley  B.  Co.  v.  Pennsylvania, 
supra,  Mr.  Justice  Holmes  said: 
' '  That  was  the  case  of  a  tax,  and  was 
distinguished  expressly  from  an  at- 
tempt by  a  state  directly  to  regulate 
the  transportation  while  outside  its 
borders.  *  *  *  And  although  it 
was  intimated  that  for  the  purposes 
before  the  court,  to  some  extent  com- 
merce by  transportation  might  have 
its  character  fixed  by  the  relation 
between  the  two  ends  of  the  transit, 
the  intimation  was  carefully  confined 
to  these  purposes.'1 

See  also  the  following: 

United  States.  United  States  v. 
Erie  B.  Co.,  166  Fed.  352. 

Arkansas.  St.  Louis,  I.  M.  &  8.  B. 
Co.  v.  Spriggs,  113  Ark.  118,  167  S. 
W.  96;  St.  Louis  ft  S.  P.  B.  Co.  v. 
State,  87  Ark.  562,  113  S.  W.  203. 

Idaho.  Crescent  Brewing  Co.  v. 
Oregon  Short  Line  B.  Co.,  24  Idaho 
106,  132  Pac.  975. 


Leibengood  v.  Missouri,  K. 
ft  T.  B.  Co.,  83  Kan.  25,  28  L.  B.  A. 
(N.  S.)  985,  109  Pac.  988. 

Kentucky.  Louisville  ft  N.  B.  Co. 
v.  Allen,  152  Ky.  145,  153  S.  W.  198, 
rehearing  denied  152  Ky.  837,  154  S. 
W.  371. 

Minnesota.  Hardwick  Farmers1  Ele- 
vator Co.  v.  Chicago,  B.  I.  ft  P.  B.  Co., 
110  Minn.  25,  19  Ann.  Cas.  1088,  124 
N.  W.  819;  State  v.  Chicago,  St.  P., 
M.  ft  O.  By.  Co.,  40  Minn.  267,  3  L. 
B.  A.  238,  12  Am.  St.  Bep.  730,  41 
N.  W.  1047.  See,  however,  State  v. 
United  States  Express  Co.,  114  Minn. 
346,  37  L.  B.  A.  (N.  S.)  1127,  131 
N.  W.  489,  aff'd  223  U.  S.  335,  56  L. 
Ed.  459. 

Hew  York.  Lynch  v.  New  York 
Cent,  ft  H.  Biver  B.  Co.,  89  Misc.  472, 
153  N.  Y.  Supp.  633,  aff'd  156  N.  Y. 
Supp.  1131  (mem.  dec). 

North  Carolina.  Shelby  Ice  ft  Fuel 
Co.  v.  Southern  By.  Co.,  147  N.  C. 
61,  60  S.  E.  723;  Hickory  Marble  ft 
Granite  Co.  v.  Southern  B.  Co.,  147 
N.  C.  53,  60  S.  E.  719. 

South  Carolina.  Traynham  v. 
Charleston  ft  M.  C.  By.  Co.,  92  S.  C. 
.43,  75  S.  E.  381,  rev'g  71  S.  E.  813. 

Texas.  Wichita  Falls  ft  W.  By.  Co. 
of  Twxas  v.  Asher,  —  Tex.  Civ.  App. 
— ,  171  S,  W.  1114. 

MEwing  v.  Leavenworth,  226  U.  S. 
464,  57  L.  Ed.  303,  citing  with  ap- 
proval Lehigh  Valley  B.  Co.  v.  Penn- 
sylvania, 145  U.  S.  192,  36  L.  Ed. 
672;  United  States  Exp.  Co.  v.  Min- 
nesota, 223  U.  S.  335,  56  L.  Ed.  459, 
aff'g  114  Minn.  346,  37  L.  B.  A.  (N. 
S.)  1127,  131  N.  W.  489,  and  distin- 
guishing    Hanley     v.     Kansas     City 


9559 


§  5767] 


Pbivate  Corporations 


[Ch.65 


for  the  portion  of  the  transportation  which  was  within  the  state, 
although  the  transportation,  while  between  points  in  the  state,  passed 
over  a  railroad  which  traversed  for  a  part  of  the  way  territory  of  an 
adjoining  state.66 

Pursuant  to  this  provision  giving  Congress  exclusive  control  of 
such  commerce,  no  state  can  lawfully  impose  a  tax  directly  or  indi- 
rectly upon  the  transportation  of  property  from  one  state  into  an- 
other, from  a  state  into  a  foreign  country,  or  from  a  foreign  country 
into  a  state.67  Nor  can  a  state  impose  a  tax  or  license  fee  upon  a 
foreign  railroad  company  or  express  company  as  a  condition  of  its 
being  permitted  to  transport  persons  or  goods  into  the  state  from  a 
point  in  another  state,  or  through  the  state.68 

The  commerce  clause  of  the  Federal  Constitution  does  not  prevent 
a  state  from  imposing  a  tax  upon  the  property  of  corporations  en- 
gaged in  interstate  commerce,  if  such  property  is  situated  in  the 
state.  Thus  it  may  tax  the  boats  and  cars  of  a  ferry  company,  steam- 
boat company,  canal  company  or  railroad  company  within  the  state, 
notwithstanding  the  fact  that  they  are  employed  in  interstate  com- 
merce.69 It  may  tax  a  railroad  company,  express  company,  or  other 
company  engaged  in  interstate  commerce  on  any  property,  real  or 

No.  7,021;  Elsberry  y.  Bushman  (Mo.), 
189  S.  W.  1165;  People  v.  Miller,  178 


Southern  R.  Co.,  187  IT.  S.  617,  47  L. 
Ed.  333. 

W  Lehigh  Valley  R.  Co.  v.  Pennsyl- 
vania, 145  U.  S.  192,  36  L.  Ed.  672, 
cited  with  approval  in  United  States 
Exp.  Co.  v.  Minnesota,  223  U.  S.  335, 
56  L.  Ed.  459. 

•7  St.  Clair  County  v.  Interstate 
Sand  &  Car  Transfer  Co.,  192  U.  S. 
454,  48  L.  Ed.  518,  aff  'g  109  Fed.  741; 
Crutcher  v.  Kentucky,  141  TJ.  S.  47, 
35  L.  Ed.  649;  Norfolk  &  W.  R.  Co.  v. 
Pennsylvania,  136  U.  S.  114,  34  L.  Ed. 
394;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196,  29  L.  Ed.  158; 
Case  of  State  Freight  Tax,  15  Wall. 
(U.  S.)  232,  21  L.  Ed.  146;  Crandall 
v.  State  of  Nevada,  6  Wall.  (U.  S.)  35, 
18  L.  Ed.  745. 

•a  Norfolk  &  W.  R.  Co.  v.  Pennsyl- 
vania, 136  TJ.  S.  114,  34  L.  Ed.  394; 
Illinois  Cent.  R.  Co.  v.  Mississippi 
Railroad  Commission,  229  Fed.  248; 
State  of  Indiana  v.  Pullman  Palace- 
Car  Co.,  16  Fed.  193;  Indiana  v.  Amer- 
ican Exp.  Co.,  7  Biss.  227,  Fed.  Cas. 


N.  Y.  194,  70  N.  E.  472;  People  v. 
Wemple,  138  N.  Y.  1,  19  L.  R.  A.  694, 
33  N.  E.  720,  aff'g  65  Hun  252,  20  N. 
Y.  Supp.  287. 

For  this  reason  a  Pennsylvania  stat- 
ute was  held  void  in  so  far  as  it 
undertook  to  impose  a  tax  upon  the 
capital  stock  of  a  New  Jersey  corpo- 
ration engaged  in  maintaining  and 
operating  a  ferry  over  the  Delaware 
river  between  New  Jersey  and  Penn- 
sylvania. Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  TJ.  S.  196,  29  L.  Ed. 
158.  See  also  St.  Clair  County  v. 
Interstate  Sand  &  Car  Transfer  Co., 
192  IT.  S.  454,  48  L.  Ed.  518,  aff'g 
109  Fed.  741;  Helena-Glendale  Steam 
Ferry  Co.  v.  State,  101  Miss.  65,  Ann. 
Cas.  1914  B  682,  57  So.  362. 

60  St.  Louis  Southwestern  R.  Co.  v. 
Arkansas,  235  U.  S.  350,  59  L.  Ed. 
265,  distinguishing  Southern  R.  Co.  v. 
Greene,  216  U.  S.  400,  54  L.  Ed.  536, 
17   Ann.    Cas.   1247,   and    Postal   Tel. 
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personal,  owned  by  it  in  the  state.60  The  property  of  an  express 
company  doing  both  an  interstate  and  intrastate  business  is  in  char- 
acter both  tangible  and  intangible,  and  such  property  is  subject  to 
assessment  and  taxes  and  the  situs  of  the  intangible  property  may  be 
distributed  wherever  its  tangible  property  is  located  and  the  work 
is  done.61  But  while  a  state  tax  may  be  imposed  upon  the  intrastate 
business  of  an  express  company  doing  both  an  intrastate  and  inter- 
state business,  a  tax  may  not  be  levied  on  its  gross  receipts  from  its 
interstate  business  nor  upon  its  right  to  engage  in  interstate  com- 
merce.6* A  municipal  ordinance  imposing  a  license  tax  upon  express 
companies  is  a  regulation  of  interstate  commerce,  so  far  as  applied  to 
a  foreign  express  company  engaged  in  that  business,  and  is  to  that 
extent  repugnant  to  the  Constitution  of  the  United  States.68 


Cable  Co.  v.  Adams,  155  U.  S.  688,  39 
L.  Ed.  311;  Wiggins  Ferry  Co.  v. 
East  St.  Louis,  107  U.  S.  365,  27  L. 
Ed.  419,  aff'g  102  111.  560. 

60  Adams  Exp.  Co.  v.  Kentucky,  166 
IT.  8.  171,  41  L.  Ed.  960;  Adams  Exp. 
Co.  v.  Ohio  State  Auditor,  165  U.  S. 
194,  41  L.  Ed.  683. 

"Although  the  transportation  of 
the  subjects  of  interstate  commerce, 
or  the  receipts  received  therefrom,  or 
the  occupation  or  business  of  carry- 
ing it  on,  cannot  be  directly  sub- 
jected to  state  taxation,  yet  property 
belonging  to  corporations  or  compa- 
nies engaged  in  such  commerce  may 
be;  and  whatever  the  particular  form 
of  the  exaction,  if  it  is  essentially 
only  property  taxation,  it  will  not  be 
considered  as  falling  within  the  in- 
hibition of  the  Constitution. ' '  Adams 
Exp.  Co.  v.  Ohio  State  Auditor,  165 
U  S.  194,  41  L.  Ed.  683. 

' '  While  it  is  conceded  that  the  prop- 
erty in  a  state  belonging  to  a  foreign 
corporation  engaged  in  foreign  or  in- 
terstate commerce  may  be  taxed 
equally  with  like  property  of  a  domes- 
tic corporation  engaged  in  that  busi- 
ness, we  are  clear  that  a  tax  or  other 
burden  imposed  on  the  property  of 
either  corporation  because  it  is  used 
to  carry  on  that  commerce,  or  upon 
the  transportation  of  persons  or  prop- 


erty, or  for  the  navigation  of  the  pub- 
lic waters  over  which  the  transporta- 
tion was  made,  is  invalid  and  void 
as  an  interference  with,  and  obstruc- 
tion of,  the  power  of  Congress  in  the 
regulation  of  such  commerce.'1  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  29  L.  Ed.  158. 

61  State  v.  Wells,  Fargo  &  Co.r  38 
Nev.  505,  150  Pac.  836,  citing  Ohio 
Tax  Cases,  232  U.  S.  576,  58  L.  Ed. 
737,  and  State  v.  Northern  Exp.  Co., 
80  Wash.  309,  141  Pac.  757. . 

**&tate  v.  Wells,  Fargo  &  Co.,  38 
Nev.  505,  150  Pac.  836.  In  this  case 
the  court  said  that  since  the  decisions 
of  the  Supreme  Court  of  the  United 
States  in  United  States  Express  Co. 
v.  Ohio  State  Auditor,  165  U.  8.  194, 
41  L.  Ed.  965,  rehearing  166  U.  S. 
185,  41  L.  Ed.  965,  it  has  been  "the 
settled  law  in  this  country  that  the 
property  of  an  express  company  doing 
both  an  interstate  and  intrastate  busi- 
ness is  in  character  both  tangible  and 
intangible;  that  such  property  may 
be  subject  to  assessment  and  taxes; 
and  that  the  situs  of  this  intangible 
property  is  distributed  wherever  its 
tangible  property  is  located  and  the 
work  is  done.1'    See  |  5781,  infra. 

WElsberry  v.  Bushman  (Mo.),  189 
S.  W.  1165. 
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The  requirement  by  a  state  that  a  foreign  corporation  engaged  in 
interstate  commerce  move  purely  local  freight  between  private  spurs 
in  the  same  city  is  of  such  an  indirect  and  consequential  character 
that  it  does  not  deprive  the  railroad  company  of  rights  secured  by  the 
commerce  clause.** 

§  6768.  Telegraph  and  telephone  companies.  Communications  by 
telegraph  or  telephone  between  different  states  constitute  interstate 
commerce.86  The  transmission  of  messages  by  means  of  wireless 
telegraphy  is  held  to  be  on  the  same  basis  as  telegraphic  and  tele- 


64  Louisville  k  N.  R.  Co.  v.  Higdon, 
234  U.  &.  592,  58  L.  Ed.  1484,  aff'g 
149  Ky.  321,  148  8.  W.  26. 

65  United  States.  Essex  v.  New 
England  Tel.  Co.,  239  IT.  8.  313,  60  L. 
Ed.  301;  Western  U.  Tel.  Co.  v. 
Brown,  234  IT.  8.  542,  58  L.  Ed.  1457, 
rev'g  92  8.  C.  354,  75  8.  E.  542;  Wil- 
liams v.  Talladega,  226  U.  8.  404,  57  L. 
Ed.  275;  Western  IT.  Tel.  Co.  v.  Crovo, 
220  U.  8.  364,  55  L.  Ed.  498;  Western 
U.  Tel.  Co.  v.  Commercial  Milling 
Co.,  218  IT.  8.  406,  54  L.  Ed.  1088,  21 
Ann.  Cas.  815;  Ludwig  v.  Western 
U.  Tel.  Co.,  216  U.  8.  146,  54  L.  Ed. 
423;  Western  U.  Tel.  Co.  v.  Kan- 
sas, 216  IT.  8.  1,  54  L.  Ed.  355; 
Richmond  v.  Southern  Bell  Telephone 
&  Telegraph  Co.,  174  U.  8.  761,  43  L. 
Ed.  1162;  Western  U.  Tel.  Co.  v. 
James,  162  IT.  S.  650,  40  L.  Ed.  1105; 
St.  Louis  v.  Western  U.  Tel.  Co.,  148 
U.  S.  92,  37  L.  Ed.  380,  rev  'g  39  Fed. 
59;  Leloup  v.  Port  of  Mobile,  127  U. 
S.  640,  32  L.  Ed.  311;  Batterman  v. 
Western  U.  Tel.  Co.,  127  IT.  S.  411,  32 
L.  Ed.  229;  Western  IT.  Tel.  Co.  v. 
Pendleton,  122  U.  8.  347,  30  L.  Ed. 
1187;  Western  IT.  Tel.  Co.  v.  Texas, 
105  U.  8.  460,  26  L.  Ed.  1067;  Pensa- 
cola  Tel.  Co.  v.  Western  IT.  Tel.  Co., 
96  U.  8.  1,  24  L.  Ed.  708,  aff'g  2 
Woods  643,  Fed.  Cas.  No.  10,960; 
Louisville  &  N.  B.  Co.  v.  Western  U. 
Tel.  Co.,  207  Fed.  1,  aff'g  201  Fed. 
946;  Sunset  Telephone  &  Telegraph 
Co.  v.  Eureka,  172  Fed.  755. 

Alabama.     American  U.  Tel.  Co.  v. 


Western  TJ.  Tel.  Co.,  67  Ala.  26,  49 
Am.  Bep.  90. 

Arkansas.  Western  IT.  Tel.  Co.  v. 
Sharp,  121  Ark.  135,  180  8.  W.  504; 
Western  IT.  Tel.  Co.  v.  Compton,  114 
Ark.  193,  169  8.  W.  946. 

Indiana.  Western  TJ.  Tel.  Co.  v. 
Pendleton,  95  Ind.  12,  48  Am.  Bep. 
692;  Western  U.  Tel.  Co.  v.  Taylor,  57 
Ind.  App.  93,  104  N.  E.  771. 

Kansas.  State  v.  Western  U.  TeL 
Co.,  75  Kan.  609,  90  Pac.  299. 

Kentucky.  Western  U.  Tel.  Co.  v. 
Lee,  174  Ky.  210,  Ann.  Cas.  1918  C 
1026,  15  N.  C.  C.  A.  1,  192  8.  W.  70; 
Com.  v.  Smith,  92  Ky.  38,  13  Ky.  L. 
Bep.  362,  36  Am.  St  Bep.  578,  17  8. 
W.  187, 

Maryland.  Postal  TeL  Cable  Co.  v. 
State,  110  Md.  608,  73  AtL  679. 

Massachusetts.  Western  U.  Tel.  Co. 
v.  Foster,  224  Mass.  365,  113  N.  E. 
192;  Marconi  Wireless  Tel.  Co.  of 
America  v.  Com.,  218  Mass.  558,  106 
N.  E.  310. 

Mississippi  Western  17.  TeL  Co.  v. 
Bassett,  111  Miss.  468,  71  8o.  750; 
Postal  Tel.  Cable  Co.  v.  Adams,  71 
Miss.  555,  42  Am.  St.  Bep.  476, 14  So. 
36. 

Missouri  Leftridge  v.  Western  U. 
TeL  Co.,  —  Mo.  — ,  210  8.  W.  18;  Poor 
Grain  Co.  v.  Western  U.  TeL  Co.,  196 
Mo.  App.  557,  196  8.  W.  28;  Beed  v. 
Western  U.  TeL  Co.,  56  Mo.  App.  168. 

Nevada.  Western  U.  TeL  Co.  v. 
Atlantic  &  P.  States  TeL  Co.,  5  Nev. 
102. 
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phonic  communication.86  Consequently  telegraph  and  telephone  com- 
panies engaged  in  the  transmission  of  messages  to  and  from  another 
state  or  country  are  engaged  in  interstate  or  foreign  commerce,  as 
the  case  may  be.67  In  some  jurisdictions  it  is  held  that  the  transmis- 
sion of  messages  between  points  within  the  same  state  is  intrastate 
commerce,  even  though  the  message  in  the  course  of  its  transmission 
goes  over  a  wire  which  passes  out  of  the  state.66    In  other  jurisdic- 


New  Jersey.  In  re  Pennsylvania 
Tel.  Co.,  48  N.  J.  Eq.  91,  27  Am,  St. 
Rep.  462,  20  AtL  846. 

Oklahoma.  Western  U.  Tel.  Co.  v. 
Kaufman,  162  Pac.  708. 

Virginia.  Western  U.  Tel.  Co.  v. 
Bowles,  —  Va.  — ,  98  8.  E.  645;  West- 
ern U.  Tel.  Co.  v.  Mahone,  120  Va. 
422,  91  8.  E.  157;  Western  U.  Tel.  Co. 
v.  Boiling,  120  Va.  413,  Ann.  Cas.  1918 
C  1086,  91  S.  E.  154;  Western  U.  TeL 
Co.  v.  Hughes,  104  Va.  240,  51  S.  E. 
225;  Postal  Tel.  Cable  Co.  v.  Bich- 
mond,  99  Va.  102,  86  Am.  St.  Bep.  877, 
37  8.  E.  789;  Lacey  v.  Palmer,  93  Va. 
159,  31  L.  B.  A.  822,  57  Am.  St.  Bep. 
795,  24  8.  E.  930;  Western  U.  Tel.  Co. 
v.  Tyler,  90  Va.  297,  44  Am.  St.  Bep. 
910,  18  a  E.  280. 

' '  A  telegraph  company  occupies  the 
same  relation  to  commerce  as  a  car- 
rier of  messages,  that  a  railroad  com- 
pany does  as  a  carrier  of  goods.  Both 
companies  are  instruments  of  com- 
merce, and  their  business  is  commerce 
itself."  Pensacola  Tel.  Co.  v.  West- 
ern U.  Tel.  Co.,  96  U.  8.  1,  24  L.  Ed. 
708. 

Communication  by  telegraph  is 
commerce  when  carried  on  between 
the  states,  and  consequently  is  free 
from  the  control  of  state  regulations, 
except  such  as  are  strictly  of  a  police 
character,  but  a  state  has  the  right  to 
make  reasonable  regulations  to  affect 
messages  sent  and  delivered  in  the 
state,  although  the  company  may 
also  be  engaged  in  interstate  busi- 
ness. Postal  Tel.  Cable  Co.  v.  State, 
110  Md.  608,  73  Atl.  679. 

••  Marconi    Wireless    Tel.    Co.    of 


America  v.  Com.,  218  Mass.  558,  Ann. 
Cas.  1916  C  214,  106  N.  E.  310. 

•7  Western  U.  Tel.  Co.  v.  Commer- 
cial Milling  Co.,  218  TT.  S.  406,  54  L. 
Ed.  1088,  36  L.  B.  A.  (N.  8.)  220,  21 
Ann.  Cas.  815;  Western  U.  Tel.  Co.  v. 
Call  Pub.  Co.,  181  U.  S.  92,  45  L.  Ed. 
765;  Postal  Tel.  Cable  Co.  v.  Charles- 
ton, 153  U.  S.  692,  38  L.  Ed.  871; 
Western  U.  TeL  Co.  v.  Texas,  105  U. 
8.  460,  26  L.  Ed.  1067;  Pensacola  Tel. 
Co.  r.  Western  U.  Tel.  Co.,  96  U.  8. 
1,  24  L.  Ed.  708;  Louisville  &  N.  B. 
Co.  v.  Western  U.  Tel.  Co.,  207  Fed. 
1,  aff'd  201  Fed.  946;  Muskogee  Nat. 
Tel.  Co.  v.  Hall,  118  Fed.  382;  State 
v.  Western  U.  Tel.  Co.,  43  Mont.  445, 
117  Pac.  93;  Postal  Tel.  Cable  Co.  v. 
Richmond,  99  Va.  102,  86  Am.  St.  Bep. 
877,  37  fi.  E.  789. 

W  Western  U.  Tel.  Co.  v.  Sharp, 
121  Ark.  135,  180  S.  W.  504;  Western 
U.  Tel.  Co.  v.  Taylor,  57  Ind.  App.  93, 
104  N.  E.  771;  Leavell  v.  Western  U. 
Tel.  Co.,  116  N.  C.  211,  27  L.  B.  A. 
843,  47  Am.  8t.  Bep.  798,  21  8.  E.  391; 
State  v.  Western  U.  Tel.  Co.,  113  N. 
C.  213,  22  L.  B.  A.  570,  18  8.  E.  389. 

Telegraphic  messages  transmitted 
by  a  foreign  corporation  from  and 
to  points  in  the  state,  although  trav- 
ersing another  state  in  the  route,  do 
not  constitute  interstate  commerce, 
and  are  subject  to  rate  regulation  by 
the  former  state.  Leavell  v.  Western 
U.  Tel.  Co.,  116  N.  C.  211,  27  L.  B.  A. 
843,  47  Am.  St.  Bep.  798,  21  &  E. 
391;  State  v.  Western  U.  Tel.  Co.,  113 
N.  C.  213,  22  L.  B.  A.  570,  18  S.  E. 
389. 
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tions  a  contrary  view  is  entertained,  and  it  is  held  that  a  telegraph 
company  in  sending  such  a  message  is  engaged  in  an  act  of  interstate 
commerce,  and  since  the  act  of  June  18,  1910,  such  message  is  subject 
to  and  controlled  by  the  federal  law  applicable  thereto.00 


69  Kentucky.  Western  IT.  Tel.  Go. 
v.  Lee,  174  Ky.  210,  15  N.  C.  C.  A.  1, 
Ann.  Cas.  1918  C  1026,  192  S.  W.  70. 

Missouri  Taylor  v.  Western  U.  Tel. 
Co.,  —  Mo.  App.  — ,  204  8.  W.  818. 

Oklahoma.  Western  U.  Tel.  Go.  v. 
Kaufman,  —  Okla.  — ,  162  Pac.  708; 
Western  U.  Tel.  Co.  v.  Orr,  —  Okla. 
— ,  158  Pac.  1139;  Western  XJ.  Tel. 
Co.  v.  Bank  of  Spencer,  —  Okla.  — , 
156  Pac.  1175. 

South  Carolina.  Berg  v.  Western 
U.  Tel.  Co.,  —  S.  C.  — ,  96  8.  E.  248. 

Virginia.  Western  TJ.  Tel.  Co.  v. 
Bowles,  —  Va.  — ,  98  S.  E.  645;  West- 
ern TJ.  Tel.  Co.  v.  Mahone,  120  Va. 
422,  91  S.  E.  157;  Western  TJ.  Tel.  Co. 
v.  Boiling,  120  Va.  413,  Ann.  Cas. 
1918  C  1036,  91  8.  E.  154.  See,  how- 
ever, Western  TJ.  Tel.  Co.  v.  Hughes, 
104  Va.  240,  51  S.  E.  225. 

' '  Since  the  case  of  Hanley  v.  Kan- 
sas City,  etc.,  By.  Co.,  187  TJ.  8.  617, 
47  L.  Ed.  333,  there  has  been  no  dis- 
sent from  the  proposition  that,  al- 
though the  point  of  shipment  and  the 
point  of  delivery  are  within  the  same 
state,  if  during  the  course  of  trans- 
portation the  property  passes  without 
the  boundaries  of  the  state,  such  a 
shipment  is  interstate  commerce. 
*  *  *  Upon  principle  we  cannot  con- 
•  ceive  how  any  different  doctrine  can 
be  applied  to  telegraphic  messages  be- 
tween points  within  the  state,  which 
in  the  course  of  their  transmission 
pass  without  the  state  into  any  other 
state  or  the  District  of  Columbia.  We 
conclude,  therefore,  that  under  the  au- 
thorities the  message  involved  herein 
was  interstate  commerce. ' '  Western  TJ. 
Tel.  Co.  v.  Boiling,  120  Va.  413,  Ann. 
Cas.  1918  C  1036,  91  8.  E.  154. 

A  telegraph  company  in  the  trans- 


mission of  a  message  from  one  point 
in  the  state  to  another  point  in  the 
state  where  the  usual  customary  and 
necessary  route  for  the  transmission 
thereof  is  over  the  company's  line,  a 
part  of  which  is  located  outside  of 
the  state,  is  engaged  in  an  act  of  inter- 
state commerce,  and  the  same  is  sub- 
ject to  and  controlled  by  the  federal 
law  applicable  thereto.  Western  XJ. 
Tel.  Co.  v.  Kaufman,  —  Okla.  — ,  162 
Pac.  708.  The  court  said:  "This 
court  in  Western  Union  Telegraph 
Company  v.  Spencer,  156  Pac.  1175, 
Baid:  '(1)  Act  Cong.  June  18,  1910, 
c.  309,  36  Stat.  539,  amending  the  act 
to  regulate  commerce  (Act  Feb.  4, 
1887,  c.  104,  24  Stat.  379),  which 
placed  telegraph  companies,  with  re- 
spect to  interstate  business,  in  the 
same  class  as  other  common  carriers 
and  made  such  companies  liable  under 
the  federal  law  for  any  dereliction 
of  duty,  supersedes  all  state  laws  on 
the  subject.  (2)  A  stipulation,  on  the 
back  of  a  regular  printed  form  upon 
which  messages  are  written  that  a 
telegraph  company  will  not  be  liable 
for  mistakes  or  delays  in  the  trans- 
mission or  delivery  of  an  unrepeated 
message  beyond  the  amount  received 
for  sending  the  same,  and  a  further 
stipulation  that  the  company  will  not 
be  liable  for  damages  or  statutory 
penalties  in  any  case  where  the  claim 
is  not  presented  in  writing  in  ninety 
days  after  the  message  is  filed  with 
the  company,  are  as  applied  to  inter- 
state messages  valid  and  binding  upon 
the  sendee  of  such  message,  and  are 
not  affected  by  section  9,  art.  23, 
Const/  This  rule  was  later  followed 
by  this  court  in  Western  Union  v. 
Orr  et  al.,  158  Pac.  1139.    The  plead- 
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Any  question  as  to  the  extent  to  which  Congress  had  assumed 
control  over  this  telegraph  and  telephone  commerce  was  apparently 
settled  by  the  act  of  June  18,  1910.  By  this  act  telegraph,  telephone 
and  cable  companies  (whether  wire  or  wireless)  engaged  in  sending 


inga  here  show  that  the  message  was 
written  on  the  regular  form  with  the 
stipulations  given  above  printed  on 
the  back  thereof,  and  if  the  message 
was  an  interstate  one,  then  under 
rule  announced  in  this  Spencer  ease, 
supra,  the  answer  stated  a  defense, 
and  it  was  error  to  sustain  a 
demurrer  thereto.  Was  this  an  inter- 
state message  f  In  Leibengood  v.  M., 
K.  &  T.  Ry.  Co.,  83  Kan.  25,  109  Pac. 
988,  28  L.  R.  A.  (N.  S.)  985,  the 
Supreme  Court  of  Kansas  said:  'The 
act  requiring  corporations  and  others 
operating  railroads  as  common  carriers 
to  transport  livestock  within  the  state 
at  a  speed  of  not  less  than  fifteen 
miles  per  hour,  unless  prevented  by 
some  unavoidable  cause  (Laws  1907, 
c.  276),  does  not  apply  to  nor  affect 
interstate  commerce,  and  a  shipment 
of  live  stock  between  points  in  the 
state  which  passes  for  a  short  dis- 
tance over  the  territory  of  another 
state  is  interstate  commerce,  and  non- 
compliance with  the  requirements  of 
the  statute  in  such  a  shipment  affords 
no  grounds  for  recovery  against  the 
carrier. '  And  in  the  body  of  the 
opinion,  at  page  28  of  83  Kan.,  at  page 
109  Pac.  (28  L.  R.  A.  [N.  8.]  985),  the 
court  'said:  'To  bring  the  transporta- 
tion within  the  control  of  the  state, 
as  part  of  its  domestic  commerce,  the 
subject  transported  must  be  within 
the  entire  voyage  under  the  exclusive 
jurisdiction  of  the  state.  The  route 
of  carriage  was  out  of  the  state  a 
very  short  distance,  it  is  true,  but,  as 
we  have  seen,  the  shipment  is  to  be 
treated  as  a  unit,  and  the  rule  in  such 
a  case  would  appear  to  be  the  same 
whether  the  act  of  transportation  was 
outside  of  the  state  or  a  hundred 
miles.'     This  doctrine  is  likewise  ap- 
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proved  by  the  Supreme  Court  of  North 
Carolina,  in  Hickory  Marble  Co.  v. 
Southern  Ry.  Co.,  147  N.  C.  53,  60 
8.  E.  719;  Shelby  Ice  &  Fuel  Co.  v. 
Southern  Ry.  Co.,  147  N.  C.  66,  60 
S.  E.  721 ;  Davis  v.  Southern  Ry.  Co., 
147  N.  C.  68,  60  S.  W.  722;  and  Shelby 
Ice  &  Fuel  Co.  v.  Southern  Ry.  Co., 
147  N.  C.  61,  60  S.  E.  723.  Also  in 
Traynham  V.  Southern  Ry.  Co.,  71  S. 
W.  813,  the  Supreme  Court  of  South 
Carolina  said:  (It  is  conceded  that 
the  transportation  in  this  case  is 
interstate  because  partly  in  another 
state,  under  the  authority  of  Hanley 
v.  Kansas  City  Ry.,  187  U.  S.  617  (23 
Sup.  Ct.  214,  47  L.  Ed.  333),  and  that 
*  *  *  legislation  cannot  be  allowed 
to  operate  so  as  to  materially  affect 
or  burden  such  transportation.  *  •  *» 
And  in  the  syllabus  it  is  said:  'A 
shipment  from  one  point  in  the  state 
to  another  point  in  the  same  state 
is  nevertheless  interstate  commerce 
where  the  route  of  the  railroad  be- 
tween those  two  points  lies  partly 
within  the  boundaries  of  another 
state/  And  in  St.  L.  Ry.  Co.  v. 
State,  87  Ark.  562,  113  S.  W.  203,  the 
Supreme  Court  of  Arkansas  said :  *  To 
bring  a  transportation  of  freight  with- 
in the  control  of  a  state  as  a  part  of 
its  domestic  commerce,  the  subject 
transported  must  be  for  the  entire  dis- 
tance carried  under  the  exclusive  juris- 
diction of  the  state.  A  continuous 
transportation  of  freight  between 
points  within  the  state  is  interstate 
commerce,  free  from  the  interference 
of  the  state,  where  a  part  of  the 
route  is  outside  of  the  state  because 
of  the  unsafe  conditions  of  a  bridge 
forming  a  part  of  the  line  of  road 
in  the  state  between  such  points.'  " 
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messages  from  one  state,  territory  or  district  of  the  United  States  to 
any  other  state,  territory  or  district  of  the  United  States,  or  to  any 
foreign  country,  so  far  as  interstate  or  foreign  business  is  concerned, 
have  been  placed  under  the  direct  supervision  of  the  Interstate  Com- 
merce Commission,  and  are  subject,  so  far  as  applicable,  to  the  same 
rules,  regulations,  restrictions  and  penalties  that  are  imposed  upon 
common  carriers,  but  it  is  provided  that  the  act  shall  not  "apply  to 
the  transmission  of  messages  by  telephone,  telegraph,  or  cable  wholly 
within  one  state,  and  not  transmitted  to  or  from  a  foreign  country 
from  or  to  any  state  or  territory  as  aforesaid.' ' 70  After  much  differ- 
ence of  opinion  among  the  various  courts,  it  now  seems  to  be  held  by 
the  weight  of  authority  that  the  act  of  Congress  has  occupied  the  entire 
field  of  regulation  with'  respect  to  interstate  telegrams  and  has  taken 
complete  control  of  the  regulation  of  interstate  telegraph  business.71 


TO  Act  of  June  18,  1910,  ch.  309,  36 
TJ.  S.  Stat.  L.  544,  Fed.  St.  Ann.  1912 
Supp.  p.  112. 

71  United  States.  Gardner  v.  West- 
ern TJ.  Tel.  Co.,  231  Fed.  405. 

Alabama.  Western  TJ.  Tel.  Co.  v. 
Smith,  —  Ala.  — ,  75  So.  393;  Western 
U.  Tel.  Co.  v.  Hawkins,  —  Ala.  — ,  73 
So.  973. 

Arkansas.  Western  TJ.  Tel.  Co.  v. 
Stewart,  120  Ark.  631,  179  S.  W.  813. 

Kentucky.  Western  TJ.  Tel.  Co.  v. 
Lee,  174  Ky.  210,  15  N.  C.  C.  A.  1, 
Ann.  Cas.  1918  C  1026,  192  S.  W.  70. 

Mississippi  Western  TJ.  Tel.  Co. 
v.  Showers,  112  Miss.  411,  73  So.  276. 
See,  however,  Dickerson  v.  Western 
U.  Tel.  Co.,  —  Miss.  — ,  74  So.  779. 

Missouri  Leftridge  v.  Western  TJ. 
Tel  Co.,  —  Mo.  — ,  210  S.  W.  18; 
Jacobs  v.  Western  TJ.  Tel  Co.,  —  Mo. 
App.  — ,  196  S.  W.  31;  Poor  Grain  Co. 
v.  Western  TJ.  Tel  Co.,  196  Mo.  App. 
557,  196  S.  W.  28. 

North  Carolina.  Meadows  v.  Postal 
Tel.  Cable  Co.,  173  N.  C.  240,  91  S.  B. 
1009. 

Oklahoma.  Western  TJ.  Tel  Co.  v. 
Kaufman,  162  Pac.  708;  Western  TJ. 
Tel  Co.  v.  Orr,  158  Pac.  1139;  West- 
ern TJ.  Tel  Co.  v.  Bank  of  Spencer, 
156  Pac.  1175. 


Tennessee.  Western  TJ.  Tel  Co.  v. 
Shade,  137  Tenn.  214,  192  S.  W.  924. 

Texas.  See  Western  TJ.  Tel  Co. 
v.  Smith,  —  Tex.  Civ.  App.  — ,  188 
S.  W.  702;  Western  TJ.  Tel  Co.  v. 
Schoonmaker,  —  Tex.  Civ.  App.  — , 
181  S.  W.  263;  Bailey  v.  Western 
TJ,  Tel  Co.,  —  Tex.  Civ.  App.  — ,  171 
S.  W.  839,  rehearing  denied  —  Tex. 
Civ.  App.  — ,  184  S.  W.  519. 

Vermont.  Piper  v.  Boston  &  M.  B. 
B.,  90  Vt.  176,  97  Atl  508. 

Virginia.  Western  TJ.  Tel  Co.  v. 
Bowles,  —  Va.  — ,  98  S.  E.  645;  West- 
ern TJ.  Tel  Co.  v.  Boiling,  120  Va. 
413,  Ann.  Cas.  1918  C  1036,  91  8.  £. 
154;  Western  TJ.  Tel.  Co.  v.  First  Nat. 
Bank  of  Berryville,  116  Va.  1009,  83 
S.  E.  424;  Western  TJ.  Tel.  Co.  v.  Bili- 
soly,  116  Va.  562,  82  8.  E.  91. 

Gardner  v.  Western  TJ.  Tel  Co., 
231  Fed.  405,  was  an  action  arising 
in  Oklahoma  for  damages  for  delay 
in  sending  a  night  letter  from  Kan- 
sas to  Oklahoma.  It  was  contended 
by  the  plaintiff  that  the  condition 
upon  the  telegraph  blank  undertak- 
ing to  relieve  the  telegraph  company 
from  liability,  "  unless  the  claim 
should  be  presented  in  writing  with- 
in sixty  days  after  the  message  is 
filed    with    the    company    for    trans- 
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Thus  since  the  passage  of  this  act  a  statute  prohibiting  a  telegraph 
company  from  limiting  its  liability  for  negligence  or  mistakes  was 


mission,"  was  void  because  section  9, 
art.  23  of  the  Constitution  of  Okla- 
homa provided  that:  "Any  provision 
of  any  contract  or  agreement,  express 
or  implied,  stipulating  for  notice  or 
demand  other  than  such  as  may  be 
provided  by  law,  as  a  condition  pre* 
cedent  to  establish  any  claim,  demand 
or  liability,  shall  be  null  and  void." 
The  plaintiff  had  failed  to  present  his 
claim  in  writing  within  sixty  dayB. 
The  Supreme  Court  of  Oklahoma,  in 
previous  cases,  had  decided  that  the 
section  was  valid  as  to  telegraph  com- 
panies. The  Circuit  Court  of  Appeals 
admitted  that  it  was  bound  by  the 
construction  of  the  Constitution  of 
the  state  of  Oklahoma  as  made  by 
the  Supreme  Court  of  that  state,  if 
applicable  to  the  case  then  being  con- 
sidered. It  was  contended  by  counsel 
for  the  company  however,  that  by 
the  Act  of  June  18,  1910  (36  Stat. 
539),  the  United  States  had  occupied 
the  whole  field  of  transmission  of 
interstate  messages  by  telegraph,  and 
that  therefore  the  Constitution  of 
Oklahoma  had  been  suspended  so  far 
as  the  section  in  question  is  con- 
cerned. The  court  sustained  this  con- 
tention and  said:  "Pertinent  to  this 
contention,  sections  1,  2,  6,  12  and  15 
of  the  act  to  regulate  commerce  as 
amended,  are  cited.  We  cannot  repeat 
those  sections  here,  but  it  appears 
beyond  question  therefrom  that,  in 
so  far  as  the  provisions  of  the  act 
to  regulate  commerce  are  applicable, 
it  applies  to  all  interstate  telegraph 
business;  that,  as  to  all  interstate 
business,  telegraph,  telephone,  and 
cable  companies  are  common  carriers 
within  the  meaning  and  purposes  of 
the  act;  that  as  to  their  interstate  busi- 
ness telegraph  companies  must  print 
and  publish  their  rates,  rules,  classifica- 
tions, regulations,  and  practices,  and 


file  same  in  the  Interstate  Commerce 
Commission;  that  they  shall  establish 
reasonable  rates,  rules,  regulations, 
and  practices,  but  messages  may  be 
classified  into  day,  night,  repeated, 
unrepeated,  and  such  other  classes 
as  are  just  and  reasonable,  and  differ- 
ent rates  may  be  charged  therefor; 
that  all  rates,  regulations,  and  prac- 
tices must  be  reasonable  and  just; 
that  penalties  are  imposed  for  any 
attempt  to  evade  the  published  rates, 
rules,  practices,  or  regulations;  that 
the  Interstate  Commerce  Commission 
shall  determine  what  is  a  just  and 
reasonable  regulation  or  practice;  that 
the  rules  and  regulations  established 
by  telegraph  companies  or  other  com- 
mon carriers  are  deemed  reasonable 
and  just  until  changed  by  the  Inter- 
state Commerce  Commission.  It  re- 
sults necessarily  from  the  foregoing 
conclusions  that  Congress  has  not 
only  taken  possession  of  the  field  of 
interstate  commerce  by  telegraph,  but 
has  also  specifically  prescribed  the 
rules  which  shall  govern  the  trans- 
action of  such  commerce."  The  doc- 
trine is  also  sustained  by  the  follow- 
ing cases:  Dodge  v.  Adams  Express 
Co.,  54  Pa.  Super.  Ct.  222;  Bidge  v. 
Erie  B.  Co.,  54  Pa.  Super.  Ct.  603; 
Strause  Iron  Co.  v.  Western  U.  Tel. 
Co.,  59  Pa.  Super.  Ct.  125;  Western 
U.  Tel.  Co.  v.  Compton,  114  Ark.  193, 
169  S.  W.  946. 

The  "federal  laws  constitute  an 
assertion  of  the  power  of  Congress 
over  the  subject  of  interstate  tele- 
grams and  the  duties  of  companies 
engaged  in  transmitting  them.  And 
this  assertion  of  power  over  them 
expressly  provides  for  uniformity  of 
rate,  of  classification,  and  of  service; 
and  necessarily  of  responsibility  there- 
for. In  so  doing,  state  action  and 
rules    are    excluded*     The   principles 
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held  superseded  by  the  federal  legislation.78     The  same  has  been 


are  clearly  announced  in  and  deduci- 
ble  from  the  cases  of  Atchison,  etc., 
R.  Co.  v.  Harold,  241  U.  8.  371,  60 
L.  Ed.  1050;  Southern  Railway  Co. 
v.  Prescott,  240  U.  8.  632,  60  L.  E<L 
836.  See  also  Seaboard  Air  Line  Ry. 
Co.  v.  Horton,  233  U.  S.  492,  58  L.  Ed. 
1062,  L.  R.  A.  1915  CI,  Ann.  Cas. 
1915  B  475;  Cleveland,  etc.,  R.  Co.  v. 
Dettlebach,  239  U.  S.  588,  60  L.  Ed. 
453;  Southern  Ry.  Co.  v.  Reid,  222 
U.  S.  424,  56  L.  Ed.  257.  From  all 
of  which  it  follows  that  the  rule  of 
decision  heretofore  in  force  in  this 
state  respecting  the  force  and  effect 
of  provisions  in  the  contract  by  which 
a  message  is  transmitted  are  no  longer 
controlling  with  respect  to  interstate 
messages.  They  are  to  be  given  the 
effect  accorded  them  by  the  federal 
laws  and  decisions.  Gardner  v.  West- 
ern Union  Tel.  Co.,  231  Fed.  405,  145 
C.  C.  A.  399;  Western  Union  Tel.  Co. 
v.  Brown,  234  U.  8.  542,  58  L.  Ed. 
1457;  Haakell  Implement,  etc.,  Co. 
v.  Postal  Tel.,  etc.,  Co.,  114  Me.  277, 
96  Atl.  219;  Western  Union  Tel.  Co. 
v.  Bank  of  Spencer  (Okla.),  156  Pac. 
1175;  Western  Union  Tel.  Co.  v.  Bili- 
soly,  116  Va.  562,  82  S.  E.  91;  Western 
Union  Tel.  Co.  v.  First  National  Bank 
of  Berryville,  116  Va.  1009,  83  S.  E. 
424;  Durre  v.  Western  Union  Tel.  Co. 
(Wis.),  161  N.  W.  755;  Meadows  v. 
Postal,  etc.,  Co.  (N.  C),  91  S.  E. 
1009;  Kirch  v.  Postal  Tel.  Cable  Co. 
(Kan.),  164  Pac.  267.' »  Poor  Grain 
Co.  v.  Western  U.  Tel.  Co.,  196  Mo. 
App.  557,  196  S.  W.  28. 

7a  Gardner  v.  Western  U.  Tel.  Co., 
231  Fed.  405;  Western  U.  Tel.  Co.  v. 
Boiling,  120  Va.  413,  Ann.  Cas.  1918  C 
1036,  91  S.'E.  154.  See  also  Merri- 
weather  v.  Western  U.  Tel.  Co.,  — 
Ky.  — ,  210  S.  W.  190;  Poor  Grain 
Co.  v.  Western  U.  Tel.  Co.,  196  Mo. 
App.  557,  196  8.  W.  28. 

A   statute  which,   as   construed  by 


the  courts  of  the  state  where  such 
statute  obtains,  prohibits  a  foreign 
telegraph  company  doing  business 
within  the  state  from  limiting  its  lia- 
bility for  negligence  in  delivering  a 
telegram  addressed  to  a  person  in  an- 
other state  was,  prior  to  the  passage 
of  the  act  of  June  18,  1910,  held  by 
the  United  States  Supreme  Court  not 
to  be  an  illegal  interference  with  in- 
terstate commerce.  Western  U.  Tel. 
Co.  v.  Commercial  Milling  Co.,  218  U. 
S.  406,  54  L.  Ed.  1088,  aff 'g  151  Mich. 
425,  115  N.  W.  698,  and  distinguishing 
Western  U.  Tel.  Co.  v.  Pendleton,  122 
U.  8.  347,  30  L.  Ed.  1187,  and  follow- 
ing Western  U.  Tel.  Co.  v.  James,  162 
U.  S.  650,  40  L.  Ed.  1105. 

In  Western  U.  Tel.  Co.  v.  Pendleton, 
122  U.  S.  347,  30  L.  Ed.  1187,  a  statute 
of  Indiana  was  held  to  be  repugnant 
to  the  commerce  clause  of  the  Con* 
stitution,  so  far  as  it  attempted  to  reg- 
ulate the  delivery  of  dispatches  sent 
from  that  state  into  other  states,  be- 
cause, as  the  court  said,  conflicting 
legislation  would  inevitably  follow 
with  reference  to  telegraphic  com- 
munications between  different  states, 
if  each  state  was  vested  with  power 
to  control  them  beyond  its  own  lim- 
its. This  case  was  distinguished  in 
WeBtern  U.  Tel.  Co.  v.  Tyler,  90  Va. 
297,  44  Am.  St.  Rep.  910,  18  S.  E.  280, 
which  held  that  it  had  no  application 
where  the  statute  involved  only  had 
reference  to  a  failure  to  deliver  in  the 
state  by  which  the  statute  was  en- 
acted a  telegraphic  dispatch  sent  from 
another  state  and  deliverable  in  the 
former  state.  Lewis,  J.,  said:  "That 
it  would  be  competent,  moreover,  for 
the  state  to  afford  redress  through 
her  courts,  according  to  the  common 
law,  for  the  negligent  failure  to  de- 
liver a  dispatch  sent  from  another 
state  is  unquestionable;  and,  if  this 
may  be  done,  it  is  equally  competent 
for  the  state  to  seek  by  legislation,  in 
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held  in  respect  to  a  statute  authorizing  the  recovery  of  damages  for 
mental  anguish  caused  by  the  negligence  of  the  telegraph  company 
in  failing  to  deliver,  transmit  or  receive  promptly  a  telegraphic 
message/79  or  imposing  a  penalty  for  failure  to  make  prompt  de- 


advance,  to  prevent  such  violation  of 
duty."  See  also  Western  U.  Tel.  Go. 
v.  James,  162  U.  S.  650,  40  L.  Ed. 
1105,  distinguishing  Western  U.  Tel. 
Co.  v.  Pendleton,  122  U.  8.  347,  30  L. 
Ed.  1187,  where  it  was  said:  ''There 
are  many  occasions  where  the  police 
power  of  the  state  can  be  properly 
exercised  to  insure  a  faithful  and 
prompt  performance  of  duty  within 
the  limits  of  the  state  upon  the  part 
of  those  who  are  engaged  in  inter- 
state commerce.  We  think  the  stat- 
ute  in  question  is  one  of  that  class, 
and  in  the  absence  of  any  legislation 
by  Congress  the  statute  is  a  valid 
exercise  of  the  power  of  the  state 
over  the  subject." 

7S  United  States.  Western  U.  Tel. 
Co.  v.  Brown,  234  IT.  8.  542,  58  L.  Ed. 
1457. 

Arkansas.  In  Western  U.  Tel.  Co. 
v.  Compton,  114  Ark.  193,  169  8.  W. 
146,  the  Arkansas  court  determined 
that  Congress  had  not  fully  occupied 
the  field  as  to  telegraph  companies, 
and  that,  therefore,  recovery  could  be 
had  for  mental  anguish  under  the  Ar- 
kansas statute,  but  after  the  opinion 
in  Western  Union  Telegraph  Co.  v. 
Brown,  234  U.  8.  542,  58  L.  Ed.  1457, 
was  called  to  its  attention,  upon  re- 
hearing, the  Arkansas  court  reversed 
itself.  Western  U.  Tel.  Co.  v.  Sharp, 
121  Ark.  135,  180  fl.  W.  504;  Western 
U.  Tel.  Co.  v.  Stewart,  120  Ark.  631, 
179  8.  W.  813;  Western  U.  Tel.  Co.  v. 
Simpson,  117  Ark.  156,  174  8.  W. 
232;  Western  U.  Tel.  Co.  v.  Holder, 
117  Ark.  210,  174  8.  W.  552;  Western 
Union  Tel.  Co.  v.  Johnson,  115  Ark. 
564,  171  8.  W.  859. 

Mississippi  Western  U.  Tel.  Co.  v. 
Showers,  112  Miss.  411,  73  So.  276. 


South  Carolina.  Berg  v.  Western 
U.  Tel.  Co.,  —  8.  C.  — ,  96  &.  E.  248. 

Texas.  Western  U.  Tel.  Co.  v. 
Schoonmaker,  —  Tex.  Civ.  App.  — , 
181  8.  W.  263. 

Virginia.  Western  U.  Tel.  Co.  v. 
Boiling,  120  Va.  413,  Ann.  Cas.  1918 
C  1036,  91  S.  E.  154. 

In  Western  U.  Tel.  Co.  v.  Brown, 
234  U.  8.  542,  58  L.  Ed.  1457,  which 
was  an  action  of  tort  from  South 
Carolina  seeking  a  recovery  of  dam- 
ages for  mental  anguish  arising  out 
of  the  alleged  negligent  failure  of  a 
telegraph  company  to  deliver  a  tele- 
gram in  the  city  of  Washington,  D. 
C,  sent  from  South  Carolina,  the 
action  being  based  upon  a  statute  of 
South  Carolina  (S.  C.  Civ.  Code 
(1902),  §  2223),  authorizing  the  recov- 
ery of  damages  for  mental  anguish, 
the  judgment  of  the  Supreme  Court 
of  South  Carolina  was  reversed  upon 
the  ground  that  the  action  could  not 
be  maintained  without  infringing 
upon  the  exclusiveness  of  the  control 
of  the  Congress  of  the  United  States 
of  the  District  of  Columbia;  but 
Mr.  Justice  Holmes  added,  in  closing 
his  opinion,  this  language:  "But  the 
act  (referring  to  the  South  Carolina 
statute)  is  also  objectionable  in  its 
aspect  of  an  attempt  to  regulate  com- 
merce among  the  states." 

It  is  held  in  Texas  that  a  statute 
allowing  the  recovery  of  damages  for 
mental  anguish  on  account  of  delay 
in  the  delivery  of  a  telegraphic  mes- 
sage after  its  receipt  in  the  state  is 
valid,  even  though  the  message  was 
sent  from  another  state  and  was 
therefore  an  interstate  message. 
Western  U.  Tel.  Co;  v.  Martin,  — 
Tex.    Civ.   App.   — ,    191    S.   W.   192; 
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livery.74  Prior  to  the  passage  of  the  act  of  June  18, 1910,  it  was  held 
that  a  statute  which  regulated  the  order  of  receipt  and  transmission 
of  telegraphic  messages,  and  prescribed  a  penalty  for  its  violation,  but 
which  did  not  attempt  to  regulate  the  delivery  of  message*  outside 
the  state,  was  not  in  conflict  with  the  commerce  clause.7*  Nor  was 
a  statute  prescribing  a  penalty  for  failure  to  deliver  a  message  as 
promptly  as  practicable  or  within  a  specified  time  after  its  receipt 
objectionable  on  this  ground.76 


Bailey  v.  Western  U.  Tel.  Co.,  —  Tex. 
Civ.  App.  — ,  171  S.  W.  839,  184  8.  W. 
519. 

74  Western  U.  Tel.  Co.  v.  Bowles, 
— -  Va.  — ,  98  S.  E.  645;  Western  U. 
Tel.  Co.  v.  Boiling,  120  Va.  413,  Ann. 
Cas.  1918  C  1036,  91  S.  E.  154;  West- 
ern U.  Tel.  Co.  v.  First  Nat.  Bank  of 
Berryville,  116  Va.  1009,  83  S.  E.  424; 
Western  U,  Tel.  Co.  v.  Bilisoly,  116 
Va.  562,  82  S.  E.  91.  See  also  Lef- 
tridge  v.  Western  U.  Tel.  Co.,  —  Mo. 
— ,  210  S.  W.  18. 

In  Davis  v.  Western  U.  Tel.  Co., 
197  Mo.  App.  692,  202  S.  W.  292, 
overruling  Hewitt  v.  Western  U.  Tel. 
Co.,  172  Mo.  App.  272,  157  8.  W.  827, 
it  was  said,  in  referring  to  Western 
U.  Tel.  Co.  v.  James,  162  U.  8.  650, 
40  L.  Ed.  1105:  ''Since  the  decision 
in  this  James  and  similar  cases,  Con- 
gress has  spoken  in  Act  June  18,  1910, 
c.  309,  §  7,  36  Stats.  544  (U.  S.  Comp. 
St.  1913,  §8563),  in  which  it  placed 
telegraph  companies  under  the  legis- 
lation as  to  interstate  commerce.  By 
that  enactment  it  has  been  held,  wher- 
ever the  question  has  arisen,  that 
Congress  took  possession  of  the  en- 
tire ground  of  interstate  commerce  by 
telegraph,  thereby  superseding  all 
•  penal  state  statutes  of  the  kind  upon 
which  this  action  is  founded." 

76  United  States.  Western  U.  Tel. 
Co.  v.  Commercial  Milling  Co.,  218  U. 
S.  406,  54  L.  Ed.  1088,  36  L.  B.  A. 
(N.  8.)  220,  21  Ann.  Cas.  815;  West- 
ern U.  Tel.  Co.  v.  James,  162  U.  S. 
650,  40  L.  Ed.  1105. 

Indiana.     Central   U.   Tel.    Co.   v. 


(State,  118  Ind.  194,  10  Am.  St.  Rep. 
114,  19  N.  E.  604;  Western  U.  Tel. 
€o.  v.  Pendleton,  95  Ind.  12,  48  Am. 
Rep.  692. 

Massachusetts.  Western  U.  Tel. 
Co.  v.  Vermilye,  207  Mass.  401,  93 
N.  E.  635. 

Missouri  Connell  v.  Western  U. 
Tel.  Co.,  108  Mo.  459,  18  S.  W.  883, 
distinguishing  Western  U.  Tel.  Co.  v. 
Pendleton,  122  U.  8.  347,  30  L.  Ed. 
1187. 

Oklahoma.  Butner  v.  Western  U. 
TeL  Co.,  2  Okla.  234,  37  Pac.  1087. 

7«  United  States.  Western  U.  TeL 
Co.  v.  Crovo,  220  U.  8.  364,  55  L.  Ed. 
498;  Western  U.  Tel.  Co.  v.  James, 
162  U.  8.  650,  40  L.  Ed.  1105,  aff'g 
90  Ga.  254,  16  8.  E.  83,  and  distin- 
guishing Western  U.  Tel.  Co.  v.  Pen- 
dleton, 122  U.  8.  347,  30  L.  Ed.  1187; 
New  England  Tel.  Co.  of  Massachu- 
setts v.  Town  of  Essex,  206  Fed.  926. 
See  Western  U.  Tel.  Co.  v.  Brown, 
234  U.  8.  542,  58  L.  Ed.  1457. 

Georgia.  Western  TJ.  Tel.  Co.  v. 
Lark,  95  6a.  806,  23  8.  E.  118;  West- 
ern U.  Tel.  Co.  v.  Howell,  95  Ga,  194, 
30  L.  B.  A.  158,  51  Am.  St.  Bep.  68, 
22  S.  E.  286;  Western  U.  Tel.  Co.  v. 
James,  90  Ga.  254,  16  8.  E.  83,  aff'd 
162  U.  8.  650,  40  L.  Ed.  1105. 

Indiana.  Western  TJ.  Tel.  Co.  v. 
Ferris,  103  Ind.  91,  2  N.  E.  240;  West- 
ern U.  Tel.  Co.  v.  Meredith,  95  Ind. 
93;  Western  TJ.  Tel.  Co.  v.  Pendleton, 
95  Ind.  12,  48  Am.  Bep.  692. 

Missouri  Connell  v.  Western  TJ. 
Tel.  Co.,  108  Mo.  459,  18  8.  W.  883. 

Tennessee.    Western  TJ.  TeL  Co.  v. 
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Even  before  the  adoption  of  the  act  of  1910,  it  was  held  that  a  state 
can  neither  impose  a  tax  directly  upon  messages  received  from  or 
sent  to  another  state  or  country  7T  nor  impose  a  license  fee  upon  the 


Mellon,  100  Tenn.  429,  45  8.  W.  443. 

Virginia.  Western  U.  Tel.  Go.  y. 
Powell,  94  Va.  268,  26  8.  £.  828; 
Western  U.  Tel.  Co.  v.  Bright,  90  Va. 
778,  20  8.  E.  146;  Western  U.  Tel.  Co. 
v.  Tyler,  90  Va.  297,  44  Am.  St.  Rep. 
910,  18  8.  £.  280. 

"It  has  been  held  in  a  long  line  of 
decisions  that  even  though  the  mes- 
sage be  interstate  commerce,  under 
certain  conditions,  in  dear  cases  of 
negligence  occurring  in  this  state,  the 
penalty  imposed  by  the  Virginia  stat- 
ute may  be  enforced.  All  of  these 
cases,  however,  arose  prior  to  the  act 
to  regulate  commerce  of  June  18, 
1910,  providing  that  telegraph,  tele- 
phone and  cable  companies,  whether 
wire  or  wireless,  engaged  in  interstate 
commerce,  shall  be  deemed  to  be  com- 
mon carriers  within  the  meaning  and 
purpose  of  the  act  to  regulate  com- 
merce, shall  be  required  to  file  their 
schedule  showing  their  rates,  fares, 
joint  classifications,  and  practices 
with  the  Interstate  Commerce  Com- 
mission 'to  determine  and  prescribe 
what  will  be  the  just  and  reasonable 
individual  or  joint  rate  or  rates, 
charge  or  charges,  to  be  thereafter 
observed  in  such  case  as  the  maximum 
to  be  charged,  and  what  individual  or 
joint  classification,  regulation,  or  prac- 
tice is  just,  fair,  and  reasonable,  to 
be  thereafter  followed,  and  to  make 
an  order  that  the  carrier  or  carriers 
shall  cease  and  desist  from  such  vio- 
lation to  the  extent  to  which  the 
commission  finds  the  same  to  exist, 
and  shall  not  thereafter  publish,  de- 
mand, or  collect  any  rate  or  charge 
for  such  transportation  or  transmis- 
sion in  excess  of  the  maximum  rate 
or  charge  so  prescribed,  and  shall 
adopt  the  classification  and  shall  con- 
form to  and  observe  the   regulation 


or  practice  so  prescribed.'  Section 
15.  Since  that  time,  the  decisions 
appear  to  be  uniform  in  holding  that 
Congress,  to  use  the  language  of  Har- 
rison, J.,  in  the  case  of  Western  Union 
Telegraph  Co.  v.  Bilisoly,  116  Va.  562, 
82  8.  E.  91,  'has  occupied  the  field  of 
regulation  with  respect  to  interstate 
telegrams'  and  that,  'the  act  of  Con- 
gress has  ousted  the  state  of  jurisdic- 
tion over  the  subject.'  This  ease, 
holding  that  the  statute  here  involved 
can  no  longer  be  invoked  in  such 
cases,  was  followed  in  Western  Union 
Tel.  Co.  v.  First  National  Bank  of 
Berryville,  116  Va.  1009,  83  8.  E. 
424.' '  Western  U.  Tel.  Co.  v.  Boiling, 
120  Va.  413,  Ann.  Cas.  1918  C  1036, 
91  8.  E.  154. 

77  United  States,  Western  U.  Tel. 
Co.  v.  Taggart,  163  U.  8.  1,  41  L.  Ed. 
49;  Postal  Tel.  Cable  Co.  v.  Adams, 
155  U.  8.  688,  39  L.  Ed.  311,  aff'g  71 
Miss.  555,  42  Am.  St.  Rep.  476,  14 
So.  36;  Attorney  General  v.  Western 
U.  Tel.  Co.,  141  U.  8.  40,  35  L.  Ed. 
628;  Western  U.  Tel.  Co.  v.  Alabama 
State  Board  of  Assessment,  132  U.  S. 
472,  33  L.  Ed.  409;  Western  U.  Tel. 
Co.  v.  Pennsylvania,  128  U.  8.  39,  32 
L.  Ed.  345;  Batterman  v.  Western 
U.  Tel.  Co.,  127  U.  8.  411,  32  L.  Ed. 
229;  Wabash,  St.  L.  &  P.  B.  Co.  v. 
Illinois,  118  U.  8.  557,  30  L.  Ed.  244; 
Western  U.  Tel.  Co.  v.  Texas,  105  U.  8. 
460,  26  L.  Ed.  1067;  Sanford  v.  Poe, 
69  Fed.  546,  60  L.  B.  A.  64,  aff'g 
Western  U.  Tel.  Co.  v.  Poe,  64  Fed.  9. 

Alabama.  American  U.  Tel.  Co.  v. 
Western  U.  Tel.  Co.,  67  Ala.  26,  42 
Am.  Bep.  90. 

California.  City  &  County  of  San 
Francisco  v.  Western  U.  Tel.  Co.,  96 
Cal.  140,  17  L.  B.  A.  301,  31  Pac.  10. 

New  Jersey.     In   re  Pennsylvania 
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interstate  or  foreign  business  of  such  companies.78  A  state  cannot 
require  a  foreign  telegraph  company  to  pay  a  tax  or  license  fee,  or 
impose  any  other  terms,  as  a  condition  of  allowing  it  to  transmit 
messages  into  or  through  the  state,79 

It  may,  however,  tax  messages  which  are  transmitted  from  one 
point  to  another  within  the  state,  although  the  corporation  may  also 
be  engaged  in  interstate  business.10 

A  state  may  impose  taxes  upon  the  property  of  foreign  corpora- 
tions engaged  in  interstate  commerce,  if  such  property  is  situated  in 
the  state.  Thus  it  may  tax  a  telegraph  or  telephone  company  en- 
gaged in  interstate  commerce  on  any  property,  real  or  personal, 
owned  by  it  within  the  state.81    The  fact  that  a  telegraph  company 


Tel.  Co.,  48  N.  J.  Eq.  91,  27  Am.  St. 
Rep.  462,  20  Atl.  846. 

Texas.  Western  U.  Tel.  Co.  v. 
State,  55  Tex.  314. 

See  §  5781,  infra. 

7S  Leloup  v.  Port  of  Mobile,  127  U. 
S.  640,  32  L.  Ed.  311;  Western  U. 
Tel.  Co.  v.  Attorney-General  of  Mas- 
sachusetts, 125  U.  S.  530,  31  L.  Ed. 
790.    See  §  5781,  infra. 

79Uhited  States.  Western  U.  Tel. 
Co.  v.  Call  Pub.  Co.,  181  U.  S.  92,  45 
L.  Ed.  765;  Harmon  v.  Chicago,  147 
U.  S.  396,  37  L.  Ed.  216;  Leloup  v. 
Port  of  Mobile,  127  U.  S.  640,  32  L. 
Ed.  311;  Pensacola  Tel.  Co.  v.  West- 
ern U.  Tel.  Co.,  96  U.  S.  1,  24  L.  Ed. 
708;  Louisville  &  N.  R.  Co.  v.  Western 
U.  Tel.  Co.,  207  Fed.  1,  aff'g  201  Fed. 
946. 

Alabama.  American  U.  Tel.  Co.  v. 
Western  TJ.  Tel.  Co.,  67  Ala.  26,  42 
Am.  Rep.  90. 

Georgia.  Postal  Tel.-Cable  Co.  v. 
Cordele,  139  Ga.  126,  Ann.  Cas.  1914 
A  984,  76  S.  E.  744. 

Kentucky.  Com.  v.  Smith,  92  Ky. 
38,  13  Ky.  L.  Rep.  362,  36  Am.  St. 
Rep.  578,  17  S.  W.  187. 

Maryland.  Postal  Tel.  Cable  Co.  v. 
State,  110  Md.  608,  73  Atl.  679. 

Mississippi.  Western  U.  Tel.  Co.  y. 
Mississippi  Railroad  Commission,  74 
Miss.  80,  21  So.  15;  Postal  Tel.-Cable 


Co.  v.  Adams,  71  Miss.  555, 42  Am.  St. 
Rep.  476,  14  So.  36. 

Montana.  State  v.  Western  U.  Tel. 
Co.,  43  Mont.  445,  117  Pae.  93. 

Nevada.  Western  U.  Tel.  Co.  v. 
Atlantic  ft  P.  States  Tel.  Co.,  5  Nev. 
102. 

New  Jersey.  In  re  Pennsylvania 
Tel.  Co.,  48  N.  J.  Eq.  91,  27  Am.  St. 
Rep.  462,  20  Atl.  846. 

Virginia.  Postal  Tel.  Cable  Co.  v. 
Richmond,  99  Va.  102,  86  Am.  8t. 
Rep.  877,  37  S.  E.  789;  Western  U. 
Tel.  Co.  v.  Bright,  90  Va.  778,  20  8. 
E.  146;  Western  U.  Tel.  Co.  v.  Tyler, 
90  Va.  297,  44  Am.  St.  Rep.  910,  18 
S.  E.  280.    See  §  5781,  infra. 

•0  Western  U.  Tel.  Co.  v.  Alabama 
State  Board  of  Assessment,  132  U.  3. 
472,  33  L.  Ed.  409;  Western  U.  Tel. 
Co.  v.  Pennsylvania,  128  U.  S.  39,  32 
L.  Ed.  345;  Ratterman  v.  Port  of  Mo- 
bile, 127  U.  S.  640,  32  L.  Ed.  311. 

81  United  States.  Western  U.  TeL 
Co.  v.  Missouri,  190  IT.  S.  412,  47  L. 
Ed.  1116;  Atlantic  &  P.  Tel.  Co.  v. 
Philadelphia,  190  U.  S.  160,  47  L.  Ed. 
995;  Western  U.  TeL  Co.  v.  Taggart, 
163  U.  S.  1,  41  L.  Ed.  49;  Leloup  v. 
Port  of  Mobile,  127  U.  S.  640,  32  L. 
Ed.  311;  Western  U.  Tel.  Co.  v. 
Attorney-General  of  Massachusetts, 
125  U.  S.  530,  31  L.  Ed.  790. 

Indiana.     Western  U.  Tel.   Co.   v. 
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has  accepted  the  privileges  conferred  by  the  federal  statutes  to  use 
the  military  and  post  roads  of  the  United  States,8*  does  not  prevent 
the  state  from  imposing  a  tax  upon  the  property  of  the  corporation 
which  is  situated  within  the  territorial  limits  of  the  state,89  but  a 
foreign  telegraph  company  engaged  in  interstate  commerce  and 
possessing  the  franchise  or  the  right  to  construct,  maintain  and 
operate  telegraph  lines  over  and  along  the  military  or  post  roads  of 
the  United  States  under  the  grant  of  the  general  government  is  sub- 
ject to  assessment  and  taxation  upon  its  property  within  the  state, 
including  its  franchise  to  maintain  its  lines  along  the  streets  of  a  city 
in  the  state,8*  nor  does  it  render  such  a  corporation  not  subject  to 
reasonable  municipal  regulations.88 

The  commerce  clause  of  the  Constitution  does  not  prevent  a  munici- 
pality from  requiring  a  telegraph  company  to  pay  a  license  fee  or 
tax  for  the  use  of  its  streets  by  placing  poles  and  stringing  wires 
therein,  if  the  fee  or  tax  is  reasonable.88 


Taggart,  141  Ind.  281,  60  L.  R.  A. 
671,  40  N.  E.  1051. 

Montana.  State  v.  Rocky  Mountain 
Bell  Tel.  Co.,  27  Mont.  394,  71  Pac. 
311. 

New  York.  People  v.  Reardon,  184 
N.  T.  431,  8  L.  R.  A.  (N.  S.)  314,  112 
Am.  St.  Rep.  628,  77  N.  E.  970;  Peo- 
ple v.  Tierney,  57  Hun  357,  10  N.  Y. 
8upp.  940,  modified  in  126  N.  Y.  166, 
12  L.  R.  A.  251,  27  N.  E.  269. 

PennsylYanla.  Borough  of  Taylor 
v.  Postal  Tel.  Cable  Co.,  202  Pa.  583, 
52  Atl.  128;  Philadelphia  v.  American 
U.  TeL  Co.,  167  Pa.  St.  406,  31  Atl. 
628. 

Virginia.  Postal  Tel.  Cable  Co.  v. 
Norfolk,  101  Va.  125,  43  S.  E.  207. 
See   15781,   infra. 

"It  is  not  and  cannot  be  doubted 
that  each  state  of  the  Union  may  tax 
all  property,  real  and  personal,  within 
its  borders,  belonging  to.  persons  or 
corporations,  although  employed  in 
interstate  or  foreign  commerce,  pro* 


88  U.  S.  Rev.   St.   §§5263-5268. 

88  Williams  v.  Talladega,  226  U.  S. 
404,  57  L.  Ed.  275,  rev  'g  164  Ala. 
633,  51  So.  330;  Western  U.  Tel.  Co. 
v.  Missouri,  190  U.  S.  412,  47  L.  Ed. 
1116;  Postal  Tel.  Cable  Co.  v.  Charles- 
ton, 153  U.  S.  692,  38  L.  Ed.  871; 
Postal  Tel.  Co.  v.  Portland,  228  Fed. 
254;  New  England  Teh  Co.  of  Massa- 
chusetts v.  Essex,  206  Fed.  926;  Fer- 
guson v.  McDonald,  66  Fla.  494,  63 
So.  915. 

84  Western  U.  Tel.  Co.  v.  Hurlburt, 
83  Ore.  633,  163  Pac.  1170. 

88  Western  U.  Tel.  Co.  v.  Richmond, 
224  U.  S.  160,  56  L.  Ed.  710,  consider- 
ing the  effect  of  U.  S.  Rev.  St.  §  526*3, 
et  seq.,  7  Fed.  St.  Ann.  205.  See  also 
Essex  v.  New  England  Tel.  Co.,  239 
U.  S.  313,  60  L.  Ed.  301. 

88  United  States.  Postal  Tel.  Cable 
Co.  v.  Taylor,  192  U.  S.  64,  4$  L.  Ed. 
342,  rev'g  202  Pa.  583,  52  Atl.  128; 
Atlantic  &  P.  Tel.  Co.  v.  Philadel- 
phia, 190  U.  8.  160,  47  L.  Ed.  995; 


vided  the  rights  and  powers  of  the  St.  Louis  v.  Western  IT.  Tel.  Co.,  148 

national   government    are    not   inter*  V.  S.  92,  37  L.  Ed.  380,  rev'g  39  Fed. 

fered   with,"     Gray,  j.,  in  Western  59;   Philadelphia  v.  Western  U.  Tel. 

U.  Tel.  Co.  ?.  Taggart,  163  TJ. ,  S.  .1,  Cq.,  $2  Fed.  797. 

41  L,  Ed  49.  lilaryland.    Postal  Tel.  Cable  Co.  v. 
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A  license  fee  may  be  imposed  by  a  municipality  upon  telegraph  or 
telephone  companies  doing  a  local  business  within  the  state.97  A 
municipality  may  possess  authority  to  impose  a  fee  for  furnishing 
police  supervision  to  a  telegraph  company  engaged  in  interstate  com- 
merce and  so  conducting  its  business  as  to  render  supervision  neces- 
sary.89   The  reasonableness  of  such  an  ordinance,  unless  some  fed- 


Baltimore,  79  Md.  502,  24  L.  R.  A.  161, 
29  Atl.  819. 

Mississippi.  Compare  Hodges  v. 
Western  U.  Tel.  Co.,  72  Miss.  910,  29 
L.  R.  A.  770,  18  So.  84. 

Oregon.  Western  U.  Tel.  Co.  v. 
Hurlburt,  83  Ore.  633,  163  Pac.  1170. 

Pennsylvania.  Philadelphia  v.  Amer- 
ican IT.  Tel.  Co.,  167  Pa.  St.  406, 
31  Atl.  628;  Chester  v.  Philadelphia, 
R.  k  P.  Tel.  Co.,  148  Pa.  St.  120,  23 
Atl.  1070;  Allentown  v.  Western  U. 
Tel.  Co.,  148  Pa.  St.  117,  33  Am.  St. 
Rep.  834,  23  Atl.  1070. 

See  |  5766,  supra. 

The  imposition  by  a  city  of  a  license 
fee  on  the  poles  and  wires  of  a  tele- 
graph company  which  are  within  the 
limits  of  the  municipality  is  not  in 
conflict  with  the  provision  of  the  Fed- 
eral Constitution  that  a  state  shall 
not  deprive  any  person  of  his  property 
without  due  process  of  law.  Phila- 
delphia v.  Postal  Tel.  Cable  Co.,  66 
Hun  (N.  Y.)  633,  67  Hun  21,  21  N.  Y. 
Supp.  556. 

That  a  telephone  company  is  con- 
ducting an  interstate  as  well  as  an 
intrastate  business  does  not  bar  the 
imposition  by  a  municipality  on  the 
company  of  a  license  fee  based  on  the 
number  of  poleB  and  the  miles  of  wire 
which  the  company  maintains  in  the 
municipality.  This  license  fee  need 
not  be  measured  by  the  actual  'ex- 
penses of  the  municipality  in  issuing 
licenses  and  in  the  inspection  of  the 
poles  and  wireB  for  the  protection  of 
the  public.  Borough  of  Taylor  ,  v. 
Postal  Tel.  Cable  Co.,  202  Pai  583,  52 
Atl.  128,  rev'd  192  U.  S.  64,  48  L.  Ed. 
342;  Philadelphia  v.  Western  XL  Tel. 


Co.,  82  Fed.  797;  North  Braddock  v. 
Central  district  &  Printing  Tel.  Co., 
11  Pa.  Super.  Ct.  24. 

•7  Williams  v.  Talladega,  226  U.  S. 
404,  57  L.  Ed.  275,  rev  >g  164  Ala.  633, 
51  S.  330;  Western  U.  Tel.  Co.  v. 
Richmond,  224  17.  S.  160,  56  L.  Ed. 
710;  Western  U.  Tel.  Co.  v.  Missouri, 
190  U.  S.  412,  47  L.  Ed.  1116;  Postal 
Tel.  Cable  Co.  v.  Charleston,  153  U. 
S.  692,  38  L.  Ed.  871;  St.  Louis  v. 
Western  U.  Tel.  Co.,  148  U.  S.  92,  37 
L.  Ed.  380,  149  U.  S.  465,  37  L.  Ed. 
810,  rev'g  39  Fed.  59;  Ferguson  v. 
McDonald,  66  Fla.  494,  63  So.  915; 
Western  TJ.  Tel.  Co.  v.  Mississippi 
Railroad  Commission,  74  Miss.  80,  21 
•So.  15;  Western  TJ.  Tel.  Co.  v.  Fre- 
mont, 43  Neb.  499,  26  L.  R.  A.  70ti, 
61  N.  W.  724;  Western  U.  Tel.  Co.  v. 
Fremont,  39  Neb.  692,  26  L.  R.  A:  698, 
58  N.  W.  415.  See  S  5766,  supra,  S  5781, 
infra. 

When  a  telephone  company  endeav- 
ors to  escape  taxation  on  certain  of 
its  telephones  on  the  ground  that  they 
are  used  in  interstate  commerce  ex- 
clusively, the  burden  is  upon  the  tele- 
graph company  to  establish  the  num- 
ber of  telephones  which  it  uses  in  such 
interstate  business,  and  to  show  that 
the  telephones  so  enumerated  are 
identical  with  thdse  upon  which  the 
tax  has  been  levied.  State  v.  Rocky 
Mountain  Bell  Tel.  Co.,  27  Mont.  394, 
'71  Pac.  311. 

••Atlantic  k  P.  Tel.  Co.  v.  Phila- 
delphia, 190  TJ.  S.  160,  47  L.  Ed.  995; 
Attorney  General  v.  Western  TJ.  Tel. 
Co.,  141  TJ.  S.  40,  35  L.  Ed.  628; 
Western  TJ.  Tel.  Co.  v.  Attorney-Gen- 
eral of  Massachusetts,  125  TJ.  &  530, 
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cral  right  set  up  and  elaimed  is  violated,  is  a  matter  for  the  state  to 
determine." 

The  fact  that  a  telegraph  company  is  engaged  in  business  which 
constitutes,  interstate  commerce  gives  it  no  right  to  permanently 
occupy  without  permission  from  the  proper  authorities  a  street  of  a 
municipality  to  the  exclusion  of  the  public.90 

§5769.  Corporations  engaged  in  transmission  of  intelligence  or 
information.  A  foreign  corporation  conducting  a  correspondence 
school,  whose  business  consists  in  having  a  local  agent  for  soliciting 
residents  of  the  state  to  take  correspondence  courses  in  the  school 
and  collecting  and  forwarding  to  the  corporation  the  tuition  fees 
and  the  systematic  and  continuous  interstate  traffic  in  instruction 
papers,  textbooks  and  illustrative  apparatus  for  courses  of  study  pur- 
sued by  correspondence,  which  is  necessitated  between  it,  its  local 
agents  and  scholars,  is  engaged  in  interstate  commerce  and  entitled 
thereunder  to  exemption  from  any  direct  burden  imposed  by  state 
legislation.91    A  foreign  corporation  which  furnishes  advice  in  rela- 


31  L.  Ed.  790;  Attorney  General  v. 
Western  U.  Tel  Co.,  33  Fed.  129, 
rev'd  on  other  grounds  125  U.  S.  530, 
SI  L.  Ed.  790.  See  I  §  5765,  5766, 
supra,  |  5781,  infra. 

It  cannot  impose  an  unreasonable 
license  fee.  St.  Louis  v.  Western  U. 
Tel.  Co.,  63  Fed.  68,  aff'd  166  U.  S. 
388,  41  L.  Ed.  1044;  Philadelphia  v. 
Western  U.  Tel.  Co.,  40  Fed.  615,  82 
Fed.  797. 

The  fact  that  a  telegraph  company 
was  engaged  in  sending  interstate  and 
governmental  messages  does  not  con- 
stitute a  defense  by  an  agent  of  the 
company  when  arrested  for  a  viola- 
tion of  an  ordinance  imposing  a  li- 
cense fee  baaed  on  intrastate  business 
done  within  the  municipality.  Fergu- 
son v.  McDonald,  66  Fla.  494,  63  So. 
915. 

89  Williams  v.  Talladega,  226.  U.  S. 
404,  57  L.  Ed.  275,  rev'g  164  Ala. 
633,  51  So.  330. 

Such  a  tax  is  not  unreasonable  be- 
cause a  test  for  eleven  months  showed 
a  loss  of  eighty-six  cents,  as  such  a 
test  is  not  a  sufficiently  accurate  rep- 


resentation of  the  local  business  to 
render  the  tax  void.  Williams  v.  Tal- 
ladega, 226  U.  S.  404,  57  L.  Ed.  275, 
rev  'g  164  Ala.  633,  51  So.  330. 

90  Sunset  Telephone  &  Telegraph 
Co.  v.  Pasadena,  161  Cal.  265,  118 
Pac.  796.  See  Essex  v.  New  England 
Tel.  Co.,  239  U.  S.  313,  60  L.'Ed.  301; 
Western  U.  Tel.  Co.  v.  Richmond,  224 
U.  S.  160,  56  L.  Ed.  710. 

91  International  Text-Book  Co.  v. 
Pigg,  217  U.  S.  91,  54  L.  Ed.  €78,  27 
L.  R.  A.  (N,  S.)  493,  rev'g  76  Kan. 
328,  91  Pac.  74.  Mr.  Justice  Harlan 
said:  "Intercourse  of  that  kind  be- 
tween parties  in  different  states, — 
particularly  when  it  is  in  execution 
of  a  contract  between  them, — is  as 
much  intercourse  in  the  constitutional 
sense  as  intercourse  by  means  of  the 
telegraph.  If  intercourse  between  the 
persons,  in  different  states  by  means  of 
telegraphic  messages  conveying  intel- 
ligence or  information  is  commerce 
among  the  states,  which  no  state  may 
directly  burden  or  unnecessarily  en- 
cumber, we  cannot  doubt  that  inter- 
course or  communication  between  per- 
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tion  to  veterinary  surgery  and  prescriptions  for  ailments  of  animals 
to  subscribers  in  states  other  than  that  by  which  the  corporation  was 
created,  is  engaged  in  interstate  commerce.*  The  transmission  by  a 
telegraph  company  of  stock  exchange  quotations,  received  in  one  state, 
to  a  stock-ticker  company  operated  by  it  in  another  state  consti- 
tutes interstate  commerce,  and  does  not  lose  its  character  as  such 
upon  the  receipt  of  the  quotations  by  the  stock-ticker  company,  but 
such  character  continues  until  the  quotations  are  decoded  and  deliv- 
ered in  the  offices  of  the  subscribers  to  the  stock-ticker  company's 
service.98  This  is  not  true,  however,  of  attorneys  who,  as  members 
of  a  list  published  by  a  foreign  corporation,  furnish  to  subscribers 
thereto,  in  response  to  inquiries  from  such  subscribers,  information 
as  to  the  credit  and  standing  of  residents  of  the  community .M 


song  in  different  states,  by  means  of 
correspondence  through  the  mails,  is 
commerce  among  the  states  within  the 
meaning  of  the  Constitution  especially 
where,  as  here,  such  intercourse  and 
communication  really  relate  to  mat- 
ters of  regular,  continuous  business, 
and  to  the  making  of  contracts  and 
the  transportation  of  books,  papers, 
etc.,  appertaining  to  such  business." 
This  decision  was  followed  in  Interna- 
tional Text-Book  Co.  v.  Lynch,  218 
U.  S.  664,  54  L.  Ed.  1201  (mem.  dec), 
rev'g  81  Vt.  101,  69  Atl.  541,  and 
International  Text-Book  Co.  v.  Peter- 
son, 218  U.  8.  664,  54  L.  Ed.  1201 
(mem.  dec),  133.  Wis.  302,  14  Ann. 
Cas.  965,  113  N.  W.  730;  Interna- 
tional Text-Book  Co.  v.  Gillespie,  229 
Mo.  397,  129  8.  W.  922;  International 
Text-Book  Co.  v.  Tone,  220  N.  Y.  313, 
115  N.  E.  914,  rev'g  162  N.  Y.  App. 
Div.  930,  147  N.  Y.  Supp.  1117.  The 
case  of  International  Text-Book  Co. 
v.  Connelly,  67  N.  Y.  Misc.  49,  124 
N.  Y.  Supp.  163,  aff'd  125  N.  Y.  Supp. 
112,  holding  that  such  business  was 
not  interstate  commerce,  was,  of 
course,  overruled  by  International 
Text-Book  Co.  v.  Pigg,  supra.  See 
also  International  Text-Book  Co.  v. 
Tone,  220  N.  Y.  313,  115  N.  E.  914, 
rev'g  162  N.  Y.  App.  Div.  930,  147 
N.  Y.  Supp.  1117.    See  §  5770,  infra. 


•t  Peterson  v.  Hoftiezer,  35  8.  D. 
101,    150   N.   W.   934. 

tt  Western  U.  Tel.  Co.  v.  Foster, 
247  U.  8.  105,  62  L.  Ed.  1006,  rev'g 
224  Mass.  365,  113  N.  E.  192. 

•*  United  8tates  Fidelity  &  Guaran- 
ty Co.  v.  Kentucky,  231  U.  S.  394,  58 
L.  Ed.  283,  aff'g  139  Ky.  27,  47  L.  R. 
A.  (N.  8.)  648,  Ann.  Cas.  1914  B  333, 
129  8.  W.  314.  In  delivering  the 
opinion  in  this  case,  which  involved 
the  validity  of  a  Kentucky  statute 
licensing  and  taxing  persons  engaged 
in  reporting  upon  the  credit  of  per- 
sons in  the  state,  Pitney,  J.,  said: 
"The  contention  of  plaintiff  in  error 
is  that  the  Maysville  attorneys  and 
its  other  representatives  of  the  same 
kind  are,  through  means  of  the  sys- 
tem employed,  acting  in  fact  as  agents 
of  merchants  engaged  in  interstate 
commerce,  to  furnish  them  with  infor- 
mation through  the  telephone  or  tele- 
graph, as  a  result  of  which  merchan- 
dise may  be  transported  in  interstate 
commerce,  or  withheld  from  such 
transportation,  according  to  the  char- 
acter of  the  information  reported; 
and  that  the  service  thus  rendered  is 
so  connected  with  interstate  com- 
merce as  to  preclude  the  state  of  Ken- 
tucky from  enacting  a  statute  impos- 
ing a  license  tax  whose  tendency  is 
or    may   be    to   prevent    plaintiff   in 
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§5770.  Sales  and  traffic  by  foreign  corporations.  The  extent  of 
the  power  delegated  to  Congress  to  regulate  commerce  with  foreign 
nations  and  between  the  states  is  coextensive  with  the  subject  on 
which  it  acts,  and  cannot  be  stopped  at  the  external  boundary  of  a 


error  from  operating  in  that  state. 
The  tax  in  question  is  an  excise  or 
privilege  tax,  and  undoubtedly  within 
the  power  of  the  state,  unless  it  has 
the  effect  of  directly  burdening  inter- 
state commerce.  It  is  only  one  of  a 
great  number  of  license  taxes  dealt 
with  in  a  single  section  of  the  stat- 
ute, and  including  a  great  variety  of 
occupations.  In  the  case  of  commer- 
cial agencies,  the  thing  that  is  laid 
hold  of  as  the  subject  of  the  excise  is 
a  business  carried  on  within  the  state. 
If  it  have  consequences  extending  be- 
yond the  borders  of  the  state  and  af- 
fecting interstate  commerce,  these  are 
only  incidental  and  fortuitous.  The 
case  is,  we  think,  easily  to  be  distin- 
guished  from  McOall  v.  California,  136 
U.  8.  104,  34  L.  Ed.  391,  3  Inters. 
Com.  Bep.  181,  10  Sup.  Ct.  881,  and 
International  Text-book  Co.  v.  Piggy 
217  U.  8.  91,  54  L.  Ed.  678,  27  L.  B. 
A.  (N.  8.)  493,  18  Ann.  Cas.  1103,  30 
Sup.  Ct.  481,  relied  upon  by  plaintiff 
in  error.  In  the  McCall  case  the  local 
instrumentality  that  was  held  to  be 
exempt  from  interference  by  state 
taxation  was  an  agent  whose  busi- 
ness was  the  direct  solicitation  of 
passengers  for  interstate  journeys  by 
rail.  This  was  clearly  within  the  rea- 
soning and  authority  of  Bobbins  v. 
Taxing  Dist.,  120  U.  8.  489,  30  L.  Ed. 
694,  1  Inters.  Com.  Bep.  45,  7  Sup. 
Ct.  592,  and  other  cases  of  that  class. 
In  the  case  of  the  International  Text- 
Book  Company,  there  was  a  syste- 
matic and  continuous  interstate  traf- 
fic in  instruction  papers,  text-books 
end  illustrative  apparatus  for  courses 
of  study  pursued  by  means  of  corre- 
spondence, and  this  was  held  to  be  in 
its  essential  characteristics  com- 
merce  among   the   states   within   the 


meaning  of  the  Federal  Constitution, 
and  entitled  thereunder  to  exemption 
from  any  direct  burden  imposed  by 
state  legislation.  In  the  present  case 
it  appears  that  there  is  not  even  sys- 
tematic or  continuous  correspondence, 
much  less  interstate  commerce  result- 
ing therefrom.  There  is  no  direct  or 
necessary  connection  between  the 
service  performed  by  plaintiff  in 
error  through  its  representatives  and 
the  making  or  fulfillment  of  commer- 
cial contracts.  The  most  that  can  be 
said  is  that  inquiries  received  by  those 
representatives  in  Kentucky  with  re- 
spect to  the  credit  and  standing  of 
persons  engaged  in  business  in*  that 
state  may  be  received  from  merchants 
without  the  state  in  anticipation  of 
commercial  transactions  between  them 
in  the  future.  But,  on  the  other  hand, 
similar  inquiries  may  be  received  from 
merchants  in  Kentucky,  and  may  have 
reference  alone  to  intrastate,  and  not 
to  interstate,  transactions.  Or,  the 
information  may  be  desired  as  an  aid 
in  extending  or  refusing  to  extend 
credit  for  past  transactions,  as 
well  as  to  lay  a  basis  for  future 
dealings.  The  circumstance  that 
in  a  substantial  number  of  cases 
—even  if  in  the  greater  number — 
there  is  correspondence,  by  letter  or 
otherwise,  from  state  to  state,  which 
may  perhaps  have  an  effect  upon  the 
conduct  of  other  parties  about  enter- 
ing or  not  entering  into  transactions 
of  interstate  commerce,  is  not  con- 
trolling. *  *  *  To  warrant  inter- 
ference with  the  exercise  of  the  tax- 
ing power  of  a  state  on  the  ground 
that  it  obstructs  or  hampers  interstate 
commerce,  it  must  appear  that  the 
burden  is  direct  and  substantial." 
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state,  but  must  enter  its  interior.  Sale  is  the  object  of  importation 
and  is  an  essential  part  of  that  intercourse  of  which  the  importation 
constitutes  a  part  and  is  as  essential  an  ingredient,  as  indispensable 
to  the  existence  of  the  entire  thing,  then,  as  importation  itself,  and 
must,  therefore,  be  considered  as  a  component  part  of  the  power  to 
regulate  commerce.96    The  negotiation  of  sales  of  goods  which  are  in 


•»  United  States.  Western  Oil  Re- 
fining So.  v.  Lipscomb,  244  U.  8.  346, 
61  L.  Ed.  1181;  Pennsylvania  R.  Co., 
v.  Sonman  Shaft  Goal  Co.,  242 
U.  S.  120,  61  L.  Ed.  188,  aff'g 
241  Pa.  487,  88  Atl.  746;  Rossi  v. 
Pennsylvania,  238  U.  S.  62,  59  L.  Ed. 
1201,  rev'g  53  Pa.  Super.  Ct.  210; 
Sioux  Remedy  Co.  v.  Cope,  235  U.  S. 
397,  59  L.  Ed.  193;  Baltic  Min.  Co.  v. 
Massachusetts,  231  U.  S.  68,  58  L. 
Ed.  127;  Crenshaw  v.  Arkansas,  227 
U.  S.  389,  57  L.  Ed.  565,  Ann.  Cas. 
1914  A  699;  Buck  Stove  &  Range  Co. 
v.  Vickers,  226  U.  S.  205,  57  L.  Ed. 
189;  Standard  Sanitary  Mfg.  Co.  v. 
United  States,  226  U.  8.  20,  57  L.  Ed. 
107,  aff'g  191  Fed.  172;  Savage  v. 
Jones,  225  U.  S.  501,  56  L.  Ed.  1182; 
Banker  Bros.  Co.  v.  Pennsylvania,  222 
U.  S.  210,  56  L.  Ed.  168;  Standard  Oil 
Co.  v.  Tennessee,  217  U.  S.  413,  54 
L.  Ed.  817;  Rearick  v.  Pennsylvania, 
203  U.  S.  507,  51  L.  Ed.  295;  Swift  & 
Co.  v.  United  States,  196  U.  S.  375, 
49  L.  Ed.  518;  American  Exp.  Co.  v. 
Iowa,  196  U.  S.  133,  49  L.  Ed.  417; 
Norfolk  &  W.  R.  Co.  v.  Sims,  191  U. 
S.  441,  48  L.  Ed.  254;  Caldwell  v. 
North  Carolina,  187  U.  S.  622,  47  L. 
Ed.  336;  Stockard  v.  Morgan,  185  U. 
S.  27,  46  L.  Ed.  785;  Rhodes  v.  Iowa, 
170  U.  S.  412,  42  L.  Ed.  1088;  Lyng 
v.  Michigan,  135  U.  S.  161,  34  L.  Ed. 
150;  Leisy  v.  Hardin,  135  U.  S.  100, 
34  L.  Ed.  128;  Bowman  v.  Chicago 
&  N.  W.  R.  Co.,  125  U.  S.  465,  31  L. 
Ed.  700;  Robbins  v.  Shelby  County 
Taxing  Dist.,  120  U.  S.  489,  30  L.  Ed. 
694;  Brown  v.  Maryland,  12  Wheat. 
419,  6  L.  Ed.  678;  Glaser,  Kohn  &  Co. 
v.  United  States,  224  Fed.  84;  Grand 


Union  Tea  Co.  v.  Evans,  216  Fed.  791; 
Wm.  R.  Compton  Co.  v.  Allen,  216 
Fed.  537;  Coxe  v.  Peck-Williamson 
Heating  &  Ventilating  Co.,  208  Fed. 
409,  aff'g  204  Fed.  839;  Vulcan  8 team 
Shovel  Co.  v.  Flanders,  205  Fed.  102; 
Ex  parte  Eaglesfield,  180  Fed.  558; 
Butler  Bros.  Shoe  Co.  v.  United  States 
Rubber  Co.,  156  Fed.  1,  certiorari 
denied  212  U.  S.  577,  53  L.  Ed.  658 
(mem.  dec.);  Julius  Keasler  &  Co.  v. 
Perilloux,  127  Fed.  1011. 

Alabama,  Citizens'  Nat.  Bank  v. 
Bucheit,  14  Ala.  App.  511,  71  So.  82, 
certiorari  denied  Ex  parte  Bucheit, 
196  Ala.  700,  72  So.  1019. 

Arkansas.  Frank  A.  Menne  Factory 
v.  Harback,  85  Ark.  278,  107  S.  W. 
991. 

Delaware.  State  v.  Grier,  27  Del. 
322,  88  Atl.  579. 

Illinois.  Lehigh  Portland  Cement 
Co.  v.  McLean,  245  HI.  326,  137  Am. 
St.  Rep.  322,  92  N.  E.  248,  aff'g  149 
111.  App.  360. 

Kentucky.  Dayton  v.  Christian- 
Moerlein  Brewing  Co.,  176  Ky.  1,  195 
S.  W.  133. 

Missouri  Westmoreland  Specialty 
Co.  v.  Missouri  Glass  Co.,  169  Mo. 
App.  368,  152  S.  W.  387. 

North  Carolina,  State  v.  Allen, 
161  N.  C.  226,  75  8.  E.  1082. 

Wisconsin.  Jerome  P.  Parker-Har- 
ris Co.  v.  Kissel  Motor  Car  Co.,  165 
Wis.  518,  163  N.  W.  141;  Loverin  A 
Browne  Co.  v.  Travis,  135  Wis.  322, 
115  N.  W.  829;  Greek- American 
Sponge  Co.  v.  Richardson  Drug  Co., 
124  Wis.  469,  109  Am.  St.  Rep.  961, 
102    N.   W.    888. 

"A  statute  could  not  more  effectu- 
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another  state  for  the  purpose  of  introducing  them  into  the  state  in 
which  the  negotiation  is  made  is  interstate  commerce.96    And  the  sale 


ally,  if  not  directly,  apply  to  inter- 
state commerce  than  by  rendering 
void  all  contracts  for  the  sale  and 
delivery  of  the  goods  to  be  trans- 
ported from  one  state  to  another.9' 
Caulfield,  J.,  in  Rogers  v.  Union  Iron 
&  Foundry  Co.,  167  Mo.  App.  228, 
150  8.  W.  100. 

•3  United  States.  Pennsylvania  B. 
Co.  v.  Sonman  Shaft  Coal  Co.,  242  U. 
S.  121,  61  L.  Ed.  190,  aff'g  241  Pa. 
487,  88  Atl.  746;  Stockard  v.  Morgan, 
185  U.  S.  27,  46  L.  Ed.  785;  Emert 
v.  Missouri,  156  U.  S.  296,  319,  39 
L.  Ed.  430;  Brennan  v.  Titusville, 
153  U.  S.  289,  38  L.  Ed.  719;  Crutcher 
v.  Kentucky,  141  TJ.  S.  47,  35  L.  Ed. 
649;  Stoutenburgh  v.  Hennick,  129  TJ. 
8.  141,  32  L.  Ed.  637;  Asher  v.  Texas, 
128  TJ.  8.  129,  32  L.  Ed.  368;  Leloup 
v.  Port  of  Mobile,  127  TJ.  S.  640,  32  L. 
Ed.  311;  Corson  v.  Maryland,  120  TJ. 
S.  502,  30  L.  Ed.  699;  Bobbins  v. 
Shelby  County  Taxing  Dist.,  120  TJ. 
S.  489,  30  L.  Ed.  694;  Cooper  Mfg. 
Co.  v.  Ferguson,  113  TJ.  S.  727,  28  L. 
Ed.  1137;  Grand  Union  Tea  Co.  v. 
Evans,  216  Fed.  791;  William  B. 
Compton  Co.  v.  Allen,  216  Fed.  537; 
Ex  parte  Loeb,  72  Fed.  657;  Amer- 
ican Harrow  Co.  v.  Shaffer,  68  Fed. 
750;  In  re  Spain,  47  Fed.  208,  14  L. 
B.  A.  97. 

Colorado.  Wilcox  v.  People,  46  Colo. 
382,  104  Pac.  408. 

Indiana.  Bushville  v.  Heyneman, 
114  N.  E.  691. 

,  Kansas.  Kansas  City  v.  Seaman, 
99  Kan.  143,  L.  B.  A.  1917  B  341,  160 
Pac.  1139. 

Kentucky.  Dayton  v.  Christian 
Moerlein  Brewing  Co.,  176  Ky.  1,  195 
S.  W.  133;  Bondurant  v.  Dahnke- 
Walker  Milling  Co.,  175  Ky.  774,  195 
S.  W.  139;  Larkin  Co.  v.  Com.,  172 
Ky.  106,  189  S.  W.  3. 


Louisiana.  Pegues  v.  Bay,  50  La. 
Ann.  574,  23   So.  904. 

Maine.  F.  S.  Boyster  Guano  Co.  v. 
Cole,  115  Me.  387,  99  Atl.  33;  State 
v.  Littlefield,  112  Me.  214,  91  Atl. 
945. 

Oklahoma.  Freeman-Sipes  Co.  v. 
Corticelli  Silk  Co.,  34  Okla.  229,  124 
Pac.  972. 

Oregon.  Vermont  Farm  Mach.  Co. 
v.  Hall,  80  Ore.  308,  156  Pac.  1073. 

Texas.  Eastman  v.  Tiger  Vehicle 
Co.,  —  Tex.  Civ.  App.  — ,  195  S.  W. 
336;  American  Mfg.  Co.  v.  Skidmore 
Drug  &  Furniture  Co.,  —  Tex.  Civ. 
APP-  — 9  170  S.  W.  128;  Barnhard 
Bros.  &  Spindler  v.  Morrison  (Tex. 
Civ.  App.),  87  S.  W.  376. 

Wisconsin.  Loverin  &  Browne  Co. 
v.  Travis,  135  Wis.  322,  115  N.  W. 
829. 

This  determination  of  what  con- 
stitutes interstate  commerce  embraces 
such  sales  by  sample  or  catalogue. 
Wilcox  v.  People,  46  Colo.  382,  104 
Pac.  408. 

"Taking  orders  to  be  filled  by 
shipment  of  goods  from  another  state 
or  making  sales  by  sample,  by  agents 
coming  into  the  state  from  another 
state  for  that  purpose,  is  not  doing 
business  within  the  state,  but  is  inter- 
state commerce  with  which  our  statute 
was  not  intended  to  interfere."  Ver- 
mont Farm  Mach.  Co.  v.  Hall,  80  Ore. 
308,  156  Pac.  1073. 

"The  act  of  soliciting  orders  or 
making  a  contract  for  the  sale  of 
goods  situated  in  one  state,  and  which 
by  the  terms  of  the  order  or  contract 
are  to  reach  the  hands  of  a  purchaser 
in  another,  is  an  inherent  part  of  the 
commerce  consisting  of  the  whole 
transaction."  Loverin  &  Browne  Co. 
v.  Travis,  135  Wis.  322,  115  N.  W. 
829. 
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and  delivery  of  goods  or  manufactured  commodities  by  a  citizen  or 
corporation  of  another  state,  in  the  usual  course  of  business  by  the 
usual  instrumentalities  and  means,  is  interstate  commerce.97  A  state, 
therefore,  cannot  deny  or  impose  conditions  upon  the  right  of  a  foreign 
corporation  to  ship  into  the  state  goods  sold  by  it  in  another  state,08 


97  United  States.  Pennsylvania  R. 
Co.  v.  Sonman  Shaft  Coal  Co.,  242  TJ. 
S.  120,  61  L.  Ed.  188,  aff  'g  241  Pa.  487, 
88  Atl.  746;  Rossi  v.  Pennsylvania, 
238  U.  S.  62,  59  L.  Ed.  1201,  rev  'g  53 
Pa.  Super.  Ct.  210;  Sioux  Remedy  Co. 
v.  Cope,  235  U.  S.  197,  59  L.  Ed.  i93; 
Baltic  Min.  Co.  v.  Massachusetts,  231 
U.  S.  68,  58  L.  Ed.  127;  Buck  Stove 
&  Range  Co.  v.  Vickers,  226  U.  S. 
205,  57  L.  Ed.  189;  Standard  Sani- 
tary Mfg.  Co.  v.  United  States,  226 
U.  S.  20,  57  L.  Ed.  107;  Savage  v. 
Jones,  225  U.  S.  501,  56  L.  Ed.  1182; 
Banker  Bros.  Co.  v.  Pennsylvania, 
222  XJ.  S.  210,  56  L.  Ed.  168;  Caldwell 
v.  North  Carolina,  187  U.  S.  622,  47 
L.  Ed.  336;  Bobbins  v.  Shelby  County 
Taxing  Dist.,  120  U.  S.  489,  30  L.  Ed. 
694;    Cooper   Mfg.    Co.   v.  Ferguson, 

113  U.  S.  727,  28  L.  Ed.  1137;  Julius 
Kessler  &  Co.  v.  E.  F.  Perrilloux  & 
Co.,  127  Fed.  1011. 

Illinois.  Hamilton  Mach.  Tool  Co. 
v.  Mechanics'  Mach.  Co.,  179  111.  App. 
145;  Hill  Lumber  Co.  v.  McLean,  149 
111.  App.  368;  Lehigh  Portland  Ce- 
ment Co.  v.  McLean,  149  HI.  App.  360, 
aff'd  245  HI.  326,  137  Am.  St.  Rep. 
322,  92  N.  E.  248;  Black-Clawson  Co. 
v.  Carlyle  Paper  Co.,  133  HI.  App. 
61;  Havens  &  Geddes  Co.  v.  Diamond, 
93  111.  App.  557. 

Indiana,      Rushville   v.   Heyneman, 

114  N.  E.  691. 

Kentucky.  Larkin  Co.  v.  Com.,  172 
Ky.  106,  189  S.  W.  3. 

Maine.  F.  S.  Royster  Guano  Co. 
v.  Cole,  115  Me.  387,  99  Atl.  33. 

New  York.  Hovey  v.  DeLong  Hook 
&  Eye  Co.,  211  N,  Y.  420,  105  N.  E. 
667,  aff'g  147  App.  Div.  881,  133  N. 
Y.   Supp.    25;    People   v.    Abramson, 


208  N.  Y.  138,  101  N.  E.  849,  aff'g  147 
App.  Div.  491,  131  N.  Y.  Supp.  798. 

Oklahoma.  Freeman-Sipes  Co.  v. 
Corticelli  Silk  Co.,  34  Okla.  229,  124 
Pac.  972. 

Texas.  Miller  v.  Goodman,  91  Tex. 
41,  40  S.  W.  718. 

"Shipments  of  goods  consigned  to 
a  point  in  another  state  constitute 
'interstate  commerce,'  notwithstand- 
ing an  actual  delivery  is  made  before 
a  state  line  is  crossed.  Horse  &  Mule 
Co.  v.  Railway  Co.,  95  Kan.  681,  149 
Pac.  436;  Enright  v.  Railway  Co., 
96  Kan.  546,  152  Pac.  629.  In  the 
case  last  cited  it  was  contended  that, 
because  cattle  shipped  from  a  Kansas 
station  were  unloaded  at  the  Kansas 
City  stockyards  on  this  side  of  the 
state  line,  the  transaction  was  intra- 
state, but  the  court  said:  'A  shipment 
of  live  stock  from  a  point  in  this 
state,  consigned  to  a  commission  firm 
in  Kansas  City,  Mo.,  is  interstate 
commerce.'  "  Mason,  J.,  in  Stock- 
ton Elevator  &  Shipping  Ass  'n  v.  Mis- 
souri Pac.  Ry.  Co.,  97  Kan.  235,  154 
Pac.  1126. 

•»  United  States.  Pennsylvania  B. 
Co.  v.  Sonman  Shaft  Coal  Co.,  242  V. 
S.  120,  61  L.  Ed.  188,  aff'g  241  Pa. 
487,  88  Atl.  746;  Sioux  Remedy  Co. 
v.  Cope,  235  U.  8.  197,  59  L.  Ed.  193; 
United  States  v.  Ohio  Oil  Co.,  234  V. 
S.  548,  58  L.  Ed.  1459;  Baltic  Min- 
Co.  v.  Massachusetts,  231  TJ.  8.  68, 
58  L.  Ed.  127;  Susquehanna  Coal 
Co.  v.  South  Amboy,  228  17.  S.  665, 
57  L.  Ed.  1015;  Buck  Stove  &  Range 
Co.  v.  Vickers,  226  U.  S.  205,  57  L. 
Ed.  189;  Banker  Bros.  Co.  v.  Penn- 
sylvania, 222  U.  S.  210,  56  L.  Ed.  168; 
West  v.  Kansas  Natural  Gas  Co.,  221 
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or  to  sell  goods  in  a  state  which  are  to  be  transported  into  such  state 


IT.  S.  229,  55  L.  Ed.  716;  Brennan  v. 
Titusville,  153  U.  S.  289,  38  L.  Ed. 
719;  Crutcher  v.  Kentucky,  141  U.  S. 
47,  35  L.  Ed.  649;  McCall  v.  Califor- 
nia, 136  IT.  S.  104,  34  L.  Ed.  391; 
Asher  v.  Texas,  128  U.  S.  129,  32  L. 
Ed.  368;  Bobbins  v.  Shelby  County 
Taxing  Dist.,  120  IT.  S.  489,  30  L. 
Ed.  694;  Cooper  Mfg.  Co.  v.  Fergu- 
son, 113  XT.  S.  727,  28  L.  Ed.  1137; 
Grand  Union  Tea  Co.  v.  Evans,  216 
Fed.  791;  Coxe  v.  Peck- Williamson 
Heating  &  Ventilating  Co.,  208  Fed. 
409;  Vulcan  Steam  Shovel  Co.  v. 
Flanders,  205  Fed.  102;  Aultman,  Mil- 
ler &  Co.  v.  Holder,  68  Fed.  467,  aff  M 
169  U.  S.  81,  42  L.  Ed.  669;  Williams 
v.  Hintermeister,  26  Fed.  889. 

Alabama.  American  Amusement  Co. 
v.  East  Lake  Chutes  Co.,  174  Ala. 
526,  56  So.  961;  Culberson  v.  Amer- 
ican Trust  &  Banking  Co.,  107  Ala. 
457,  19  So.  34;  Cook  v.  Borne  Brick 
Co.,  98  Ala.  409,  12  So.  918;  Nelms 
v.  Edinburgh-American  Land  Mortg. 
Co.,  92  Ala.  157,  9  So.  141;  Ware  v. 
Hamilton  Brown  Shoe  Co.,  92  Ala.  145, 
9  So.  136;  Wright  v.  State,  8  Ala. 
App.  437,  63  So.  14. 

Arkansas.  Frank  A.  Menne  Factory 
v.  Harback,  85  Ark.  278,  107  S.  W. 
991;  Gunn  v.  White  Sew.  Mach.  Co., 
57  Ark.  24,  18  L.  B.  A.  206,  38  Am. 
St.  Bep.  223,  20  S.  W.  591. 

Colorado.  Kindel  v.  Beck  &  Pauli 
Lithographing  Co.,  19  Colo.  310,  24  L. 
B.  A.  311,  35  Pac.  538;  Fairbanks 
Morse  &  Co.  v.  McLeod,  8  Colo.  App. 
190,  45  Pac.  282. 

Florida.  Circular  Advertising  Co. 
v.  American  Mercantile  Co.,  66  Fla.  96, 
63  So.  3. 

Idaho.  Belle  City  Mfg.  Co.  v.  Friz- 
zell,  11  Idaho  1,  81  Pac.  58. 

Illinois.  Lehigh  Portland  Cement  Co. 
v.  McLean,  245  HI.  326,  137  Am.  St. 
Bep.  322,  92  N.  E.  248,  aff'g  149  HI. 


App.  360;  Ajax-Grieb  Bubber  Co.  v. 
Gray,  179  111.  App.  377;  Havens  & 
Geddes  Co.  v.  Diamond,  93  HI.  App. 
557. 

Tndlana.  Bushville  v.  Heyneman, 
114  N.  E.  691. 

Iowa.  Ware  Cattle  Co.  v.  Anderson, 
107  Iowa  231,  77  N.  W.  1026. 

Kentucky.  Dayton  v.  Christian 
Moerlein  Brewing  Co.,  176  Ky.  1,  195 
S.  W.  133;  Larkin  Co.  v.  Com.,  172 
Ky.  106,  189  S.  W.  3. 

Maine.  F.  S.  Boyster  Guano  Co. 
v.  Cole,  115  Me.  387,  99  Atl.  33; 
State  v.  Littlefield,  112  Me.  214,  91 
Atl.  945;  State  v.  Furbush,  72  Me. 
493. 

Michigan.  Coit  &  Co.  v.  Sutton,  102 
Mich.  324,  25  L.  B.  A.  819,  60  N.  W. 
690. 

Missouri  J.  B.  Watkins  Medical 
Co.  v.  Holloway,  182  Mo.  App.  140, 
168  S.  W.  290;  Westmoreland  Special- 
ty Co.  v.  Missouri  Glass  Co.,  169  Mo. 
App.  368,  152  S.  W.  387;  Rogers  v. 
Union  Iron  &  Foundry  Co.,  167  Mo. 
App.  228,  150  S.  W.  100;  Maxwell  & 
Co.  v.  Edens,  65  Mo.  App.  439. 

Montana.  Kent  &  Stanley  Co.  v. 
Tuttle,  20  Mont.  203,  50  Pac.  559. 

New  York.  Novelty  Mfg.  Co.  v. 
Connell,  88  Hun  254,  34  N.  Y.  Supp. 
717;  In  re  Simonds  Furnace  Co.,  30 
Misc.  209,  61  N.  Y.  Supp.  974;  Mur- 
phy Varnish  Co.  v.  Connell,  10  Misc. 
553,  32  N.  Y.  Supp.  492.  See  L.  C. 
Page  &  Co.  v.  Sherwood,  146  App. 
Div.  618,  131  N.  Y.  Supp.  322,  rev'g 
125  N.  Y.  Supp.  1109. 

Ohio.  Toledo  Commercial  Co.  v. 
Glen  Mfg.  Co.,  55  Ohio  St.  217,  45 
N.  E.  197;  Haldy  v.  Tomoor-Haldy 
Co.,  3  Ohio  N.  P.  43. 

Oklahoma.  Freeman-Sipes  Co.  v. 
Corticelli  Silk  Co.,  34  Okla.  229,  124 
Pac.  972. 

Oregon.     Vermont  Farm  Mach.  Co. 
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from  another  state,  and  delivered  to  the  purchaser  ••  in  pursuance  of 


v.  Hall,  80  Ore.  308,  156  Pac.  1073; 
Service  Lumber  Co.  v.  Sumpter  Val- 
ley R.  Co.,  87  Ore.  63,  135  Pac.  539. 

Pennsylvania.  Wolff-Dryer  Co.  v. 
Bigler,  192  Pa.  St.  466,  43  Atl.  1092; 
Mearshon  &  Co.  v.  Pottsville  Lumber 
Co.,  187  Pa.  St.  12,  67  Am.  St.  Rep. 
560,  40  Atl.  1019;  Kilgore  v.  Smith, 
122  Pa.  St.  48,  15  Atl.  698;  Blakes- 
lee  Mfg.  Co.  v.  Hilton  Chemical  Co., 
5  Pa.  Super.  Ct.  184. 

Sooth  Dakota.  Sioux  Remedy  Co. 
v.  Cope,  28  S.  D.  397,  133  N.  W.  683, 
rev'd  235  U.  S.  197,  59  L.  Ed.  193; 
Flint  &  Walling  Mfg.  Co.  v.  McDon- 
ald, 21  S.  D.  526,  14  L.  E.  A.  (N.  S.) 
673,  130  Am.  St.  Rep.  735,  114  N.  W. 
684. 

Texas.  Albertype  Co.  v.  Gust  Feist 
Co.,  102  Tex.  219,  114  S.  W.  791,  rev  'g 
109  8.  W.  1139;  Miller  v.  Goodman, 
91  Tex.  41,  40  S.  W.  718;  Bogata 
Mercantile  Co.  v.  Outcault"  Advertis- 
ing Co.,  —  Tex.  Civ.  App.  — ,  184  S. 
W.  333;  American  Mfg.  Co.  v.  Skid- 
more  Drug  &  Furniture  Co.,  —  Tex. 
Civ.  App.  — ,  170  S.  W.  128;  Stein 
Double  Cushion  Tire  Co.  v»  Wm.  T. 
Fulton  Co.,  —  Tex.  Civ.  App.  — ,  159 
S.  W.  1013;  Erwin  v.  E.  I.  Du  Pont 
De  Nemours  Powder  Co.,  —  Tex.  Civ. 
App.  — ,  156  S.  W.  1097;  McCall  Co. 
v.  J.  D.  Stiff  Dry  Goods  Co.,  —  Tex. 
Civ.  App.  — ,  142  8.  W.  659;  Gale 
Mfg.  Co.  v.  Finkelstein,  22  Tex.  Civ. 
App.  241,  54  S.  W.  619;  Lewis  v.  W. 
R.  Irby  Cigar  &  Tobacco  ,Co.  (Tex. 
Civ.  App.),  45  8.  W.  476;  C.  B. 
Cones  &  Son  Mfg.  Co.  v.  Rosenbaum 
(Tex.  Civ.  App.),  45  S.  W.  333;  H. 
Zuberbier  Co.  v.  Harris  (Tex.  Civ. 
App.),  35  8.  W.  403;  Lyons-Thomas 
Hardware  Co.  v.  Reading  Hardware 
Co.  (Tex.  Civ.  App.),  21  S.  W.  300. 

Vermont.  Kinnear  &  Gager  Mfg. 
Co.  v.  Miner,  89  Vt.  572,  96  Atl. 
333;  Livingston  Mfg.  Co.  v.  Rizzi 
Bros.,  86  Vt.  419,  85  Atl.  912. 


Wisconsin.  Stickney  Co.  v.  Lynch, 
163  Wis.  353,  158  N.  W.  85;  Bowser 
&  Co.  v.  Schwartz,  152  Wis.  408,  140 
N.  W.  51;  Southern  Flour  &  Grain 
Co.  v.  McGeehan,  144  Wis.  130,  128  N. 
W.  879;  Loverin  &  Browne  Co.  v. 
Travis,  135  Wis.  322,  115  N.  W.  829; 
Greek -American  Sponge  Co.  v.  Rich- 
ardson Drug  Co.,  124  Wis.  469,  109 
Am.    St.   Rep.    961,   102   N.    W.   888. 

The  making  of  a  written  contract 
between  a  resident  of  Oklahoma  and  a 
nonresident  corporation,  engaged  in 
the  manufacture  and  sale  of  certain 
proprietary  preparations,  toilet  arti- 
cles, etc.,  whereby  it  was  agreed  that 
certain  of  its  products  should  be  sold 
and  delivered  f.  o.  b.  at  a  point  out- 
side of  the  state,  and  it  should  be 
shipped  into  Oklahoma  and  resold  at 
retail  within  certain  designated  terri- 
tory did  not  constitute  "transacting 
business ' '  in  the  state,  within  the  pro- 
visions of  Okla.  Rev.  Laws  1910,  sec. 
1335,  nor  incur  the  penalty  pre- 
scribed in  sec.  1338.  J.  R.  Watkins 
Medical  Co.  of  Winona,  Minnesota  v. 
Coombes,  —  Okla.  — ,  166  Pac.  1072. 

99  United  States.  Western  Oil  Re- 
fining Co.  v.  Lipscomb,  244  U.  S.  346, 
61  L.  Ed.  1181;  Sioux  Remedy  Co.  v. 
Cope,  235  U.  8.  197,  59  L.  Ed.  193; 
Banker  Bros.  Co.  v.  Pennsylvania,  222 
U.  8.  210,  56  L.  Ed.  168;  Grand  Union 
Tea  Co.  v.  Evans,  216  Fed.  791;  Wag- 
ner v.  Meakin,  92  Fed.  76. 

Alabama.  Culberson  v.  American 
Trust  &  Banking  Co.,  107  Ala.  457,  19 
So.  34;  Wright  v.  State,  8  Ala.  App. 
437,  63  So.  14. 

Kentucky.  Newport  v.  Wagner,  168 
Ky.  641,  Ann.  Cas.  1917  A  962,  182 
8.  W.  834;  Com.  v.  Pearl  Laundry 
Co.,  105  Ky.  259,  20  Ky.  Bep.  1172, 
49  8.  W.  26. 

Michigan.  Standard  Fashion  Co.  v. 
Cummings,  187  Mich.  196,  L.  R.  A. 
1916  F  329,  Ann.  Cas.  1916  E  413, 153 
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such  sale  or  on  orders  received  by  traveling  salesmen  and  trans- 


N.  W.  814;  Imperial  Curtain  Co.  v. 
Jacob,  163  Mich.  72,  127  8.  W.  772. 

Missouri  Security  State  Bank  v. 
Simmons,  251  Mo.  2,  157  S.  W.  585; 
J.  R.  Watkins  Medical  Co.  v.  Hollo- 
way,  182  Mo.  App.  140,  168  S.  W. 
290. 

Pennsylvania.  John  Williams,  Inc. 
v.  Golden  ft  Crick,  247  Pa.  370,  93 
Atl.  505;  Mearshon  ft  Co.  v.  Potts- 
ville  Lumber  Co.,  187  Pa.  St.  12,  67 
Am.  St.  Rep.  560,  40  Atl.  1019. 

Tennessee.  Western  Oil  Refining 
Co.  v.  Dalton,  131  Tenn.  329,  174  S. 
W.  1138. 

Texas.  Miller  v.  Goodman,  91  Tex. 
41,  40  S.  W.  718;  Western  Oil  Re- 
fining Co.  v.  Dalton,  —  Tez.  Civ.  App. 
— ,  174  S.  W.  1138;  White  Sew.  Mach. 
Co.  v.  Sneed,  —  Tex.  Civ.  App.  — , 
174  S.  W.  950;  Maury-Cole  Co.  v. 
Lockhart  Grocery  Co.,  —  Tex.  Civ. 
App.  — ,  173  S.  W.  262;  American 
Mfg.  Co.  v.  Skidmore  Drug  ft  Furn- 
iture Co,  —  Tex.  Civ.  App.  — ,  170  S. 
W.  128;  Stein  Double  Cushion  Tire  Co. 
v.  Wm.  T.  Fulton  Co.,  —  Tex.  Civ. 
App.  — ,  159  8.  W.  1013;  McCall  Co. 
v.  J.  D.  Stiff  Dry  Goods  Co.,  —  Tex. 
Civ.  App.  -— ,  142  S.  W.  659;  Gale 
Mfg.  Co.  v.  Finkelstein,  22  Tex.  Civ. 
App.  241,  54  S.  W.  619;  C.  B.  Cones 
ft  Son  Mfg.  Co.  v.  Rosenbaum  (Tex. 
Civ.  App.),  45  8.  W.  333. 

Vermont.  Kinnear  ft  Gager  Mfg. 
Co.  v.  Miner,  89  Vt.  572,  96  Atl.  333; 
Livingston  Mfg.  Co.  v.  Bizzi  Bros., 
86  Vt.  419,  85  Atl.  912. 

Wisconsin.  Jerome  P.  Parker-Har- 
ris Co.  v.  Kissel  Motor  Car  Co.,  165 
Wis.  518, 163  N.  W.  141;  Stickney  Co. 
v.  Lynch,  163  Wis.  353,  158  N.  W. 
85;  Loverin  ft  Browne  Co.  v.  Travis, 
135  Wis.  322,  115  N.  W.  829. 

Wyoming.  .State  v.  Byles,  22  Wyo. 
136,  136  Pac.  114. 

The  delivery  to  a  buyer  at  his  resi- 
dence in  one   state  of   goods   which 


have  been  sent  to  him  by  a  seller  in 
another  state  in  pursuance  of  con- 
tract is  interstate  commerce.  Rhodes 
v.  Iowa,  170  U.  S.  412,  42  L.  Ed.  1088; 
Bowman  v.  Chicago  ft  N.  W.  R.  Co., 
125  U.  8.  465,  31  L.  Ed.  700;  Case  of 
State  Freight  Tax  cases,  15  Wall.  (U. 
S.)  232,  21  L.  Ed.  146. 

"It  was  a  contract  of  sale  of  mer- 
chandise by  a  corporation  in  Mary- 
land to  a  citizen  in  Maine,  which 
contract  contemplated,  what  was  in 
fact  done,  that  the  merchandise  was 
to  be  shipped  from  the  seller  in  one 
state  to  the  purchaser  in  another 
state.  Such  a  transaction  is  clearly 
interstate  commerce.  Nor  was  that 
transaction  any  the  less  interstate 
commerce  because  of  the  fact,  offered 
in  evidence  by  the  defendant,  that 
the  larger  part  of  the  business  of  the 
plaintiff 's  traveling  salesman*  was  the 
taking  of  orders  for  its  fertilizers 
from  so-called  local  agents  in  this 
state  to  be  by  them  sold  to  con- 
sumers in  their  respective  localities. 
With  such  local  agents  the  plaintiff 
made  written  contracts,  the  import  of 
which  appears  to  be  an  agreement 
for  the  consignment  of  its  fertilizers 
to  such  local  agents  for  sale.  Bat 
we  are  not  called  upon  in  this  case 
to  decide  whether  the  transactions 
which  the  plaintiff  had  with  its  so- 
called  local  agents  constituted  inter- 
state commerce,  or  only  intrastate 
business.  If  it  be  a  fact  that  the 
plaintiff  was  also  engaged  in  intra- 
state business  in  this  state,  that  fact, 
of  course,  could  not  change  the  char- 
acter of  its  transaction  with  the  de- 
fendant, which  plainly  was  interstate 
commerce.  The  plaintiff  may  have 
been  engaged  in  both  an  interstate 
and  an  intrastate  business.  And  the 
principle  to  be  kept  in  mind,  as  the 
guide  to  the  correct  determination 
of  this  case,  is  that  the  plaintiff  had 
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mitted  to  it  in  the  state  of  its  domicile.1    Sales  of  goods  by  a  foreign 


the  right  to  engage  in  its  interstate 
commerce  with  the  defendant  without 
having  the  same  materially  or  di- 
rectly burdened  by  any  state  regula- 
tion. In  International  Text-Book  Co. 
v.  Pigg,  217  U.  8.  91,  30  Sup.  Ct.  481, 
54  L.  Ed.  678,  27  L.  B.  A.  (N.  8.)  493, 
18  Ann.  Cas.  1103,  the  court  said:  'To 
carry  on  interstate  commerce  is  not  a 
franchise  or  a  privilege  granted  by  the 
state;  it  is  a  right  which  every  citi- 
zen of  the  United  States  is  entitled 
to  exercise  under  the  Constitution 
and  laws  of  the  United  States;  and 
the  accession  of  mere  corporate  facili- 
ties, as  a  matter  of  convenience  in 
carrying  on  their  business,  cannot 
have  the  effect  of  depriving  them  of 
such  right,  unless  Congress  should 
see  fit  to  interpose  some  contrary  reg- 
ulation on  the  subject.'  "  F.  8. 
Boyster  "Guano  Co.  v.  Cole,  115  Me. 
387,  99  Atl.   33. 

1  United  States.  Western  Oil  Be- 
fining  Co.  v.  Lipscomb,  244  U.  S.  346, 
61  L.  Ed.  1181;  Crenshaw  v.  Arkan- 
sas, 227  U.  S.  389,  57  L.  Ed.  565, 
rev'g  W  Ark.  464,  130  S.  W.  569; 
Norfolk  &  W.  B.  Co.  v.  Sims,  191 
U.  S.  441,  48  L.  Ed.  254;  Caldwell  v. 
North  Carolina,  187  U.  S.  622,  47  L. 
Ed.  336;  Stockard  v.  Morgan,  185  U. 
S.  27,  46  L.  Ed.  785;  Hopkins  v. 
United  States,  171  U.  S.  578,  602,  43 
L.  Ed.  290;  Brennan  v.  Titus ville,  153 
U.  S.  289,  38  L.  Ed.  719,  rev  'g  143  , 
Pa.  St.  642,  14  L.  B.  A.  100,  24  Am. 
St.  Bep.  580,  22  Atl.  893;  Stouten- 
burg  v.  Hennick,  129  U.  S.  141,  32  L. 
Ed.  637;  Aaher  v.  Texas,  128  U.  8. 
129,  32  L.  Ed.  368;  Bobbins  v.  Shelby 
County  Taxing  Dist.,  120  U.  8.  489, 
30  L.  Ed.  694;  Cooper  Mfg.  Co.  v. 
Ferguson,  113  U.  8.  727,  28  L.  Ed. 
1137;  Webber  v.  Virginia,  103  U.  S. 
344,  26  L.  Ed.  565;  Grand  Union  Tea 
Co.  v.  Evans,  216  Fed.  791;  Ex  parte 
Eaglesfleld,  180  Fed.  558;     Kirven  v. 


Virginia-Carolina  Chemical  Co.,  145 
Fed.  288,  7  Ann.  Cas.  219;  Boardman 
v.  8.  8.  McClure  Co.,  123  Fed.  614; 
Wagner  v.  Meakin,  92  Fed.  76;  Ex 
parte  Loeb,  72  Fed.  657;  Ex  parte 
Hough,  69  Fed.  330;  Aultman,  Miller 
&  Co.  v.  Holder,  68  Fed.  467;  Davis 
&  Bankin  Bldg.  &  Mfg.  Co.  v.  Dix, 
64  Fed.  406;  In  re  Mitchell,  62  Fed. 
576;  State  of  Louisiana  v.  Lagarde, 
60  Fed.  186;  In  re  Nichols,  48  Fed. 
164;  In  re  Houston,  47  Fed.  539,  14 
L.  B.  A.  719;  In  re  White,  43  Fed. 
913,  11  L.  B.  A.  284;  In  re  Kimmel, 
41  Fed.  775;  Ex  parte  Stockton,  33 
Fed.  95;  Ex  parte  Thornton,  12  Fed. 
538. 

Alabama.  Ex  parte  Murray,  93  Ala. 
78,  8  So.  868;  Ware  v.  Hamilton 
Brown  Shoe  Co.,  92  Ala.  145,  9  8o. 
136;  State  v.  Agee,  83  Ala.  110,  3  6a 
856;  Citizens9  Nat.  Bank  v.  Buck- 
heit,  14  Ala.  App.  511,  71  So.  82; 
Ineichen  v.  Anniston,  10  Ala.  App. 
605,  65  So.  710;  Miller  v.  State,  7  Ala. 
App.  183,  62  So.  307. 

Arkansas.  Gunn  v.  White  Sew. 
Mach.  Co.,  57  Ark.  24,  18  L.  R.  A. 
206,  38  Am.  St.  Bep.  223,  20  a  W. 
591. 

Colorado.  Wilcox  v.  People,  46 
Colo.  382,  104  Pac.  408;  Herman  Bros. 
Co.  v.  Nasiacos,  46  Colo.  208,  103  Pac 
301;  International  Trust  Co.  v.  A 
Leschen  &  Sons  Bope  Co.,  41  Colo. 
299,  14  Ann.  Cas.  861,  92  Pac.  727; 
Kindel  v.  Beck  &  Pauli  Lithograph- 
ing Co.,  19  Colo.  310,  24  L.  B.  A.  311, 
35  Pac.  538. . 

Delaware,  State  v.  Grier,  27  DtL 
322,  88  Atl.  579. 

District  of  Columbia.  Beitsell  ▼. 
District  of  Columbia,  21  App.  Cas.  49; 
In  re  Hennick,  5  Mackey  (16  D.  C.) 
489,  aff'd-129  U.  S.  141,  32  L.  Ed.  637. 
8ee  In  re  Wilson,  8  Mackey  (19  D. 
C.)  341,  12  L.  B.  A.  624. 

Florida.     American  Mercantile  Co. 
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corporation  to  a  resident  of  a  state,  though  made  by  a  salesman  or 


v.  Circular  Advertising  Co.,   71  Fla. 
522,  71  So.  607. 

Georgia.  Kehrer  v.  Stewart,  117 
Ga.  969,  44  S.  E.  854;  Stone  v.  State, 
117  6a.  292,  43  S.  E.  740;  Racine 
Iron  Co.  v.  McCommons,  111  6a.  536, 
51  L.  R.  A.  134,  36  S.  E.  866;  Wrought- 
Iron  Range  Co.  v.  Johnson,  84  Ga. 
754,   8  L.   R.   A.   273,   11   8.  E.   233. 

Idaho.  Belle  City  Mfg.  Co.  v.  Friz- 
zell,  11  Idaho  1,  81  Pae.  58;  In  re 
Kinyon,  9  Idaho  642,  2  Ann.  Cas. 
699,  75  Pac.  268. 

Illinois.  Lehigh  Portland  Cement 
Co.  v.  McLean,  245  111.  326,  137  Am. 
St.  Rep.  322,  92  N.  E.  248,  aff'g  149 
111.  App.  360;  Bloomington  v.  Bour- 
land,  137  fll.  534,  31  Am.  St.  Rep.  382, 
27  N.  E.  692;  Hagan  Paper  Co.  v. 
East  St.  Louis  Pub.  Co.,  190  111.  App. 
581,  aff'd  269  111.  535,  109  N.  E.  979; 
Hill  Lumber  Co.  v.  McLean,  149  111. 
App.  368;  Havens  &  6eddes  Co.  v. 
Diamond,  93  111.  App.  557;  March- 
Davis  Cycle  Mfg.  Co.  v.  Strobridge 
Lithographing  Co.,   79  HI.  App.  683. 

Indiana.  Rushville  v.  Heyneman, 
114  N.  E.  691;  Mutual  Mfg.  Co.  v. 
Alpaugh,  174  Ind.  381,  91  N.  E.  504, 
rehearing  denied  92  N.  E.  113;  Hunt- 
ington v.  Mahan,  142  Ind.  695,  51  Am. 
St.  Rep.  200,  42  N.  E.  463;  Martin 
v.  Town  of  Rosedale,  130  Ind.  109, 
29  N.  E.  410;  McLaughlin  v.  South 
Bend,  126  Ind.  471,  10  L.  R.  A.  357, 
26  N.  E.  185. 

Kansas.  Ft.  Scott  v.  Pelton,  39 
Kan.  764,  18  Pac.  954. 

Kentucky.  Louisville  Trust  Co.  v. 
Bayer  Steam  Soot  Blower  Co.,  166  Ky. 
744,  179  S.  W.  1034;  Com.  v.  Eclipse 
Hay  Press  Co.,  31  Ky.  L.  Rep.  824, 
104  S.  W.  224;  Com.  v.  Baldwin,  29 
Ky.  L.  Rep.  1074,  96  S.  W.  914;  Com. 
v.  Hogan,  McMorrow  &  Tieke  Co.,  25 
Ky.  L.  Rep.  41,  74  S.  W.  737.  See 
Larkin  Co.  v.  Com.,  172  Ky.  106,  189 
S.  W.  3;  Com.  v.  Parlin  &  Orendorff 


Co.,  118  Ky.  168,  26  Ky.  L.  Rep.  58, 
80  S.  W.  791. 

Louisiana.  Pegues  v.  Ray,  50  La. 
Ann.  574,  23  So.  904;  Simmons  Hard- 
ware Co.  v.  McGuire,  39  La.  Ann.  848, 
2  So.  592. 

Michigan  Despres,  Bridges  &  Noel 
v.  Zierleyn,  163  Mich.  399,  128  N. 
W.  769;  Imperial  Curtain  Co.  v.  Jacob, 
163  Mich.  72,  127  N.  W.  772;  Fifth 
Ave.  Library  Society  v.  Hastie,  155 
Mich.  56,  118  N.  W.  727;  Wilcox  Cord- 
age &  Supply  Co.  v.  Mosher,  114  Mich. 
64,  72  N.  W.  117;  Coit  v.  Sutton,  102 
Mich.  324,  25  L.  R.  A.  819,  60  N.  W. 
690. 

Minnesota.  Victor  Talking  Mach. 
Co.  v.  Lucker,  128  Minn.  171,  150  N. 
W.  790;  Rock  Island  Plow  Co.  v. 
Peterson,  93  Minn.  356,  101  N.  W. 
616. 

Mississippi  Overton  v.  Vicksburg, 
70  Miss.  558,  13  So.  226;  Richardson 
v.  State,  11  So.  934. 

Missouri  State  v.  Looney,  214  Mo. 
216,  29  L.  R.  A.  (N.  S.)  412,  97  S.  W. 
934,  99  S.  W.  1165,  aff'g  116  Mo.  App. 
592,  96  8.  W.  316;  Dinuba  Farmers' 
Union  Packing  Co.  v.  J.  M.  Anderson 
Grocer  Co.,  193  Mo.  App.  236,  182 
6.  W.  1036;  Chuse  Engine  &  Manu- 
facturing Co*  v.  Vromania  Apartment 
Co.,  154  Mo.  App.  139,  133  S.  W.  624; 
Maxwell  v.  Edens,  65  Mo.  App.  439. 
See  Fay  Fruit  Co.  v.  McKinney  Bros. 
&  Co.,  103  Mo.  App.  304,  77  S.  W.  160. 
Nebraska.  Menke  v.  State,  70  Neb. 
669,  97  N.  W.  1020. 

Nevada*  Ex  parte  Rosenblatt,  19 
Nev.  439,  3  Am.  St.  Rep.  901,  14  Pac. 
298;  Ex  parte  Robinson,  12  Nev.  263, 
28  Am.  Rep.  794. 

New  Jersey.  State  v.  Coleman,  80 
N.  J.  L.  15,  77  Atl.  1026. 

New  York.  Droege  v.  Ahrens  & 
Ott  Mfg.  Co.,  163  N.  Y.  466,  57  N.  E. 
747,  rev  'g  34  App.  Div.  631,  54  N.  Y. 
Supp.   1099;   Cummer  Lumber  Co.  v. 
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agent  sent  into  the  state,  to  be  shipped  to  the  resident  in  the  state 
from  another  state,  belong  to  operations  of  interstate  commerce  and 
are  not  subject  to  these  restrictive  statutes  of  the  states  respecting 


Associated  Manufacturers1  Mut.  Fire 
Ins.  Corporation,  67  App.  Div.  151,  73 
N.  Y.  Supp.  668,  aff'd  173  N.  Y.  633, 
66  N.  E.  1106;  People  v.  Roberts,  27 
App.  Div.  455,  50  N.  Y.  Supp.  355; 
Tallapoosa  Lumber  Co.  v.  Holbert,  5 
App.  Div.  559,  39  N.  Y.  Supp.  432; 
Osborne  Co.  v.  Walters  (Misc.),  155 
N.  Y.  Supp.  434;  National  Knitting 
Co.  v.  Bronner,  20  Misc.  125,  45  N.  Y. 
Supp.  714;  American  Broom  &  Brush 
Co.  v.  Addickes,  19  Misc.  36,  42  N.  Y. 
Supp.  871;  Murphy  Varnish  Co.  v. 
Connell,  10  Misc.  553,  32  N.  Y.  Supp. 
492. 

North  Carolina.  Bange  v.  Campen, 
135  N.  C.  506,  47  S.  B.  658;  State  v. 
Bracco,  103  N.  C.  349,  9  S.  E.  404. 

North  Dakota.  State  v.  O'Connor, 
5  N.  D.  629,  67  N.  W.  824. 

Ohio.  Toledo  Commercial  Co.  v. 
Glen  Mfg.  Co.,  55  Ohio  St.  217,  45  N. 
E.  197;   Haldy  v.  Tomoor-Haldy  Co., 

4  Ohio  S.  &  C.  P.  Dec.  118. 
Oklahoma.     Bailey  v.  Parry   Mfg. 

Co.,  158  Pac.  581;  M.  D.  Wells  Co.  v. 
V.  J.  Howard  &  Co.,  50  Okla.  776,  151 
Pac.  616;  Puller  v.  Allen,  46  Okla. 
417,  148  Pac.  1008;  Harrell  v.  Peters 
Cartridge  Co.,  36  Okla.  684,  44  L.  B. 
A.  (N.  S.)  1094,  129  Pac.  872. 

Oregon.  Vermont  Farm  Mach.  Co. 
v.  Hall,  80  Ore.  308,  156  Pac.  1073; 
Spaulding  v.  McNary,  64  Ore.  491, 
130  Pac.  391,  1128. 

Pennsylvania.  Wolff  Dryer  Co.  v. 
Bigler,  192  Pa.  St.  466,  43  Atl.  1092; 
iMearshon  v.  Pottsville  Lumber  Co., 
187  Pa.  St.  12,  67  Am.  St.  Bep.  560, 
40  Atl.  1019;  Putney  Shoe  Co.  v.  Ed- 
wards, 60  Pa.  Super.  Ct.  338;  Blakes- 
lee  Mfg.  Co.  v.  Hilton  Chemical  Co., 

5  Pa.  Super.  Ct.  184. 

South  Carolina.  Laurens  v.  Elmore, 
55  S.  C.  477,  45  L.  B.  A.  249,  33  S. 
E.  560. 


Tennessee,  lioverin  &  Browne  Co. 
v.  Tansil,  118  Tenn.  717,  102  S.  W.  77; 
Kimmell  v.  State,  104  Tenn.  184,  56 
6.  W.  854;  State  v.  Scott,  98  Tenn. 
254,  36  L.  B.  A.  461,  39  S.  W.  1; 
Hurford  v.  State,  91  Tenn.  669,  20  S. 
W.  201. 

Texas.  Miller  v.  Goodman,  91  Tex. 
41,  40  S.  W.  718;  Ex  parte  Asher,  23 
Tex.  App.  662,  59  Am.  Bep.  783,  5 
S.  W.  91;  Maury-Cole  Co.  v.  Lock- 
hart  Grocery  Co.,  —  Tex.  Civ.  App. 
— >  173  S.  W.  262;  American  Mfg.  Co. 
v.   Skidmore    Drug   &   Furniture   Co., 

—  Tex.  Civ.  App.  — ,  170  S.  W.  128; 
J.  B.  Watkins  Medical  Co.  v.  Johnson, 

—  Tex.  Civ.  App.  — ,  173  S.  W.  262; 
Erwin  v.  E.  I.  Du  Pont  De  Nemours 
Powder  Co.,  —  Tex.  Civ.  App.  — ,  156 
S.  W.  1097;  State  v.  Bacine  Sattley 
Co.,  63  Tex.  Civ.  App.  663,  134  S.  W. 
400;  Barnhard  Bros,  &  Spindler  v. 
Morrison  (Tex.  Civ.  App.),  87  &  W. 
376;  Gale  Mfg.  Co.  v.  Finkelstein,  22 
Tex.  Civ.  App.  241,  54  S.  W.  619; 
Bateman  v.  Western  Star  Milling  Co., 
1  Tex.  Civ.  App.  90,  20  S.  W.  931; 
Harkins  v.  State  (Tex.  Cr.),  75  S.  W. 
26;  Hirkpa trick  v.  State,  42  Tex.  Or. 
459,  60  S.  W.  762;  Turner  v.  State,  41 
Tex.  Cr.  545,  55  S.  W.  834,  835;  Ex 
parte  Holman,  36  Tex.  Cr.  255,  36  8. 
W.  441. 

Virginia.  Adkins  v.  Bichmond,  98 
Va.  91,  47  L.  B.  A.  583,  81  Am.  St. 
Bep.  705,  34  S.  E.  967;  Speer  v.  Com., 
23  Gratt.  935,  14  Am.  Bep.  164. 

Wisconsin.  United  States  Gypsum 
Co.  v.  Gleason,  135  Wis*  539,  17  L.  B. 
A.  (N.  S.)  906,  116  N.  W.  238. 

Wyoming.  State  v.  Byles,  22  Wyo. 
136,  136  Pac.  114;  State  v.  Willing- 
ham,  9  Wyo.  290,  52  L.  B.  A.  198,  87 
Am.  St.  Bep.  948,  62  Pac.  797;  Clem- 
ents v.  Town  of  Caspar,  4  Wyo.  494, 
35  Pac.  472. 
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foreign  corporations.1*    A  citizen  of  another  state  may  come  into  a 


1*  Norfolk  &  W.  R.  Co.  v.  Sims, 
191  U.  8.  441,  48  L.  Ed.  254;  Cald- 
well v.  North  Carolina,  187  U.  8.  622, 
47  L.  Ed.  336;  Stockard  v.  Morgan, 
185  U.  S.  27,  46  L.  Ed.  785;  Bren- 
nan  v.  Titusville,  153  U.  S.  289,  38 
L.  Ed.  719;  Stoutenburg  v.  Hennick, 
129  U.  8.  141,  32  L.  Ed.  637;  Asher 
v.  Texas,  128  TJ.  8.  129,  32  L.  Ed. 
368;  Bobbins  v.  8helby  County  Tax- 
ing Dist.,  120  TJ.  8.  489,  30  L.  Ed. 
694;  Cooper  Mfg.  Co.  v.  Ferguson, 
113  TJ.  S.  727,  28  L.  Ed.  1137;  Lee's 
Summit  v.  Jewel  Tea  Co.,  217  Fed. 
965;  Grand  Union  Tea  Co.  v.  Evans, 
216  Fed.  791;  Kirven  v.  Virginia- 
Carolina  Chemical  Co.,  145  Fed.  288, 
7  Ann.  Cas.  219;  Aultman,  Miller  & 
Co.  v.  Holder,  68  Fed.  467. 

In  Imperial  Curtain  Co.  v.  Jaeob, 
163  Mich.  72,  127  N.  W.  772,  Stone, 
J.,  said:  "Sales  of  goods  by  a  cor- 
poration situated  without  a  state  to 
a  resident  of  the  state,  even  though 
made  through  traveling  salesmen  or 
agents  sent  into  the  state  to  be 
shipped  to  him  into  the  state,  belong 
to  the  operations  of  interstate  com- 
merce, and  are  consequently  not  sub- 
ject to  a  prohibition  of  the  state  con- 
stitution, or  statute  against  foreign 
corporations  doing  business  within  the 
state,  nor  otherwise  subject  to  pro- 
hibition or  regulation  by  the  state." 

Where  an  agent  of  a  foreign  cor- 
poration engaged  in  the  manufacture 
of  pianos,  and  having  no  place  of 
business  in  the  state,  procures  from 
residents  of  the  state  orders  for 
pianos,  which  are  filled  by  the  ship- 
ment of  the  piano  to  the  purchaser, 
the  transaction  is  interstate  com- 
merce, and  the  agent  is  not  subject 
to  a  license  tax  imposed  by  a  munici- 
pal ordinance.  Ineichen  v.  Anniston, 
10  Ala.  App.  605,  65  So.  710. 

A  foreign  corporation  which  is  en- 
gaged in  manufacturing  cement  in  the 


state  of  its  domicile  and  selling  it 
in  another  state  through  salesmen  who 
,  were  authorized  by  it  to  make  such 
sales,  open  accounts  with  purchasers 
and  collect  money  from  them  but 
which  has  no  office  or  place  of  busi- 
ness in  such  state  is  engaged  in  inter- 
state commerce,  and  not  within  the 
scope  of  the  provisions  of  a  statute 
of  the  latter  state  imposing  condi- 
tions upon  foreign  corporations  ex- 
cept those  not  amenable  to  its  pro- 
visions. Lehigh  Portland  Cement  Co. 
v.  McLean,  245  111.  326,  137  Am.  St. 
Bep.  322,  92  N.  E.  248,  aff'g  149  111. 
App.  360. 

The  Idaho  Act  of  March  16,  1901 
(Sess.  Laws  1901,  p.  155),  providing 
for  licensing  of  peddlers,  hawkers  and 
solicitors  taking  orders  for  goods,  is 
unconstitutional  and  an  unwarranted 
interference  with  interstate  commerce 
in  so  far  as  it  attempts  to  impose 
such  burden  upon  the  authorized  solic- 
itors and  agents  of  citizens  of  other 
states  in  trying  to  introduce  and  sell 
their  goods  in  this  state.  In  re  Kin- 
yon,  9  Idaho  642,  2  Ann.  Cas.  699, 
75  Pac.  268. 

A  manufacturer  of  goods  who  car- 
ries on  his  business  of  manufacturing 
has  the  right,  under  the  commerce 
clause,  to  send  his  agents  into  an- 
other state  to  solicit  orders  for  the 
products  of  his  manufactory  without 
paying  to  the  state  a  license  tax  there- 
for. In  re  Kinyon,  9  Idaho  642,.  2 
Ann.  Cas.  699,  75  Pac.  268,.  Ailshie, 
J.,  said:  "It  should  be  observed, 
however,  that  a  distinction  has  been 
made  where  the  goods  or  property  at 
the  time  of  the  sale  are  within  the 
state,  and  under  the  control  and  care 
of  the  agent  or  solicitor.  In  such 
eases  it  is  said  that  both  the  property 
and  the  business  or  occupation  are 
within  the  jurisdiction  of  the  state, 
and  therefore   subject  to  its  regula-. 
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state  and  solicit  and  receive  work  to  be  done  in  another  state,  without 
being  required  to  pay  a  license  tax.8  The  protection  of  the  commerce 
clause  extends  to  a  business  conducted  by  a  foreign  corporation 
through  traveling  salesmen  who  solicit  orders  in  the  state  by  the  use 
of  samples,  sending  the  orders  to  the  division  superintendent  in  charge 
of  the  salesmen  for  that  state  who,  after  passing  upon  the  orders, 
sends  such  as  are  accepted  to  the  home  office  from  which  the  goods 
are  shipped  to  the  state  in  carload  lots  consigned  to  the  corporation 
in  care  of  the  division  superintendent,  who  causes  them  to  be  delivered 
to  the  customers,  and  consequently  a  state  statute  imposing  a  license 
fee  on  peddlers  cannot  be  applied  to  such  salesmen.*    Sales  of  goods 

tion  and  control,  and  that  any  trans-      to  regulate  eommeree  among  the  sev 


action  with  reference  thereto  does  not 
look  to  interstate  commerce  for  the 
carrying  out  and  execution  of  the 
same.  This  principle  was  announced 
and  distinction  made  in  Emert  v. 
State  of  Missouri,  156  U.  S.  296,  39 
L.  Ed.  430,  where  Mr.  Justice  Gray 
says:  'The  defendant's  occupation 
was  offering  for  sale  and  selling  sew- 
ing machines  by  going  from  place  to 
place  in  the  state  of  Missouri,  in  a 
wagon,  without  a  license.  There  is 
nothing  in  the  case  to  show  that  he 
ever  offered  for  sale  any  machine  that 
he  did  not  have  with  him  at  the  time. 
His  dealings  were  neither  accompa- 
nied nor  followed  by  any  transfer  of 
goods,  or  of  any  order  for  their  trans- 
fer, from  one  state  to  another,  and 
were  neither  interstate  commerce  in 
themselves  nor  were  they  in  any  way 
directly  connected  with  such  com- 
merce. The  only  business  or  com- 
merce in  which  he  was  engaged  was 
internal  and  domestic;  and,  so  far 
as  appears,  the  only  goods  in  which 
he  was  dealing  had  become  part  of 
the  mass  of  property  within  the  state. 
Both  the  occupation  and  the  goods, 
therefore,  were  subject  to  the  taxing 
power  and  to  the  police  power  of  the 
state.  *  *  *  The  necessary  con- 
clusion, upon  authority  as  well  as.  upon 
principle,  is  that  the:  statute  of  Mis- 
souri now ,  in  question  is .  in  nowise 
repugnant  to  the  power  qt  Congress 


eral  states,  but  is  a  valid  exercise 
of  the  power  of  the  state  over  per- 
sons and  business  within  its  borders. ' 
This  distinction  seems  to  have  wor- 
ried the  state  courts  more  than  any 
other  one  thing  arising  out  of  such 
legislation.  Much  confusion  and  un- 
certainty exists  among  the  courts  of 
last  resort  of  the  several  states  as  to 
just  when  such  state  legislation  ceases 
to  be  a  valid  and  proper  exercise  of 
the  authority  of  the  state  and  be- 
comes obnoxious  to  the  Federal  Con- 
stitution and  power  of  Congress  to 
regulate  commerce  among  the  states. 
This  feeling  of  uncertainty  has  been 
very  forcibly  expressed  by  Judge 
Elliott  of  the  Supreme  Court  of  In- 
diana in  McLaughlin  v.  City  of  South 
Bend,  126  Ind.  471,  26  N.  E.  185,  10 
L.  B.  A.  357,  where  he  says:  'The 
current  of  opinion  in  the  federal 
courts  runs  far  in  the  direction  of  the 
utter  annihilation  of  state  power  in 
matters  bearing  upon  commerce  be- 
tween the  states,  and,  although  there 
may  be  some  police  power  remaining 
in  the  states  enabling  them  to  legis- 
late concerning  matters  of  interstate 
commerce,  its  nature  is  very  shadowy, 
and  its  extent  narrowly  circum- 
scribed.' " 

*Com»  v.  Pearl  Laundry  Co.,  105 
Ky.  259,  20  Ky.  L.  Bep.  1172,  49  S. 
W.  26. 

3  Crenshaw  v.  State,  227  U.  S.  389, 
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by  a  foreign  corporation  to  a  resident  of  the  state,  although  the  busi- 
ness is  done  by  it  through  an  agent  or  firm  resident  in  the  state  and 
notes  are  given  in  settlement  within  the  state  and  payable  in  the 
state,  belong  to  the  operations  of  interstate  commerce  and  are  not 
subject  to  restrictive  laws  of  the  state  respecting  the  doing  of  busi- 
ness therein  by  foreign  corporations.*  Where  a  resident  of  another 
state  takes  orders  within  the  corporate  limits  of  a  city  for  men's 
clothing  by  sample  for  future  delivery  by  his  employer,  a  corpora- 
tion of  such  other  state,  by  express,  C.  0.  D.,  subject  to  inspection, 
the  transaction  is  one  governed  by  the  interstate  commerce  laws,  and 
he  is  not  liable  under  an  ordinance  of  the  city  requiring  peddlers  to 


57  L.  Ed.  565.  The  statute  provided 
that  before  any  person,  either  as 
owner,  manufacturer  or  agent  shall 
travel  over  and  through  any  county 
and  peddle  and  sell  any  lightning 
rod,  steel  stove  range,  clock,  pump, 
buggy,  carriage  or  other  vehicle,  he 
shall  procure  a  license  authorizing 
such  person  to  conduct  such  business, 
and  that  any  person  who  shall  travel 
over  or  through  any  county  in  the 
state,  and  peddle  or  sell  any  of  the 
articles  mentioned  above  shall  be 
deemed  and  held  to  be  a  peddler* l£r. 
Justice  Day,  delivering  the  opinion, 
said:  "In  the  majority  opinion  of 
the  Supreme  Court  of  Arkansas  the 
definition  of  hawkers  and  peddlers, 
as  understood  at  common  law,  was 
recognized — as  one  who  goes  from 
house  to  house  or  place  to  place,  car- 
rying his  merchandise  with  him,  which 
he  concurrently  sells  and  delivers, 
•  «  *  but  it  was  said  that  the  leg- 
islature of  Arkansas  might  define  the 
word  'peddlers'  so  as  to  include  such 
as  traveled  from  place  to  place  and 
took  orders  for  goods  from  other 
states,  and  that  such  persons,  because 
of  the  statute  declaring  them  so,  were 
peddlers,  and  liable  to  be  taxed  be- 
cause of  the  police  power  of  the 
state.  We  must  look,  however,  to  the 
substance  of  things,  not  the  names 
by  which  they  are  labeled,  particu- 
larly in  dealing  with  rights  created 


and  conserved  by  the  Federal  Con- 
stitution, and  finding  their  ultimate 
protection  in  the  decisions  of  this 
court.  At  common  law  and  under  the 
statutes  which  have  been  sustained 
concerning  peddlers,  they  are  such  as 
travel  from  place  to  place,  selling  the 
goods  carried  about  with  them;  not 
such  as  take  orders  for  the  delivery 
of  goods  to  l>e  shipped  in  the  course 
of  commerce."  See  also  Singer  Sew. 
Mach.  Co.  v.  Brickell,  233  U.  S.  304, 
58  L.  Ed.  974,  aff'g  199  Fed.  654; 
People  v.  Stewart,  232  U.  S.  665,  58 
L.  Ed.  786,  rev'g  167  Mich.  417,  132 
N.  W.  1071. 

4  United  States.  Kirven  v.  Virginia- 
Carolina  Chemical  Co.,  145  Fed.  288, 
7  Ann.  Cas.  219;  Wagner  v.  Meakin, 
92  Fed.  76;  Davis  v.  Rankin  Bldg.  & 
Mfg.  Co.  v.  Dix,  64  Fed.  406. 

Alabama.  Citizens'  Nat.  Bank  v. 
Buckheit,  14  Ala.  App.  511,  71  So.  82. 
See  also  Clark  v.  State,  4  Ala.  App. 
202,  59  8o.  234. 

Georgia.  Kehrer  v.  Stewart,  117 
Ga.  969,  44  S.  E.  854,  aff  'd  197  U.  S. 
60,  49  L.  Ed.  663. 

Texas.  Miller  v.  Goodman,  91  Tex. 
41,  40  8.  W.  718;  Hallwood  Cash 
Register  Co.  v.  Berry,  35  Tex.  Civ. 
App.  554,  80  S.  W.  857. 

Virginia.  Adkins  v.  Richmond,  98 
Va.  91,  47  L.  B.  A.  583,  81  Am.  St. 
Rep.  705,  34  8.  E.  967. 
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take  out  a  license.1  Nor  has  a  state  any  right  to  tax  one  of  its  own 
residents  representing  the  owners  of  property  outside  of  the  state, 
for  the  privilege  of  soliciting,  within  the  state  and  as  the  agent  of 
such  owners,  orders  for  property  to  be  shipped  within  the  state.8 
Sales  of  goods  by  a  foreign  corporation  through  mail  orders  sent  to 
the  corporation  in  the  state  of  its  domicile  from  which  the  goods  are 
shipped  to  another  state  direct  to  the  person  sending  such  order  con- 
stitute interstate  commerce.7    A  sale  by  a  foreign  corporation  of 


•  *  Rushville  v  Heyneman,  —  Ind. 
— >  114  N.  E.  691.  The  court  said: 
"The  merchandise  here  had  not  at 
the  time  of  their  sale  come  into  this 
etate,  it  had  not  been  mingled  with 
the  mass  of  property  within  this  state, 
and  was  not  subject  to  inspection  and 
delivery  at  the  time  of  the  sale,  but 
was  to  be  subsequently  shipped  and 
delivery  made  from  another  state. 
Therefore  the  transaction  was  one 
governed  by  the  interstate  commerce 
laws  of  the  federal  government,  and 
was  within  the  limits  where  the  state 
and  municipal  authorities  have  no  con- 
trol." 

•  Stockard  v.  Morgan,  185  IT.  8.  27, 
46  L.  Ed.  785;  Crutcher  v.  Kentucky, 
141  TJ.  8.  47,  35  L.  Ed.  649;  Norfolk 
k  W.  B.  Co.  v.  Pennsylvania,  136  TJ. 
S.  114,  34  L.  Ed.  394;  McCall  v.  Cali- 
fornia, 136  U.  S.  104,  34  L.  Ed.  391; 
Stoutenburgh  v.  Hennick,  129  TJ.  8. 
141,  32  L.  Ed.  .637;  Leloup  v.  Port  of 
Mobile,  127  TJ.  8.  640,  32  L.  Ed.  311; 
Philadelphia  &  8.  Mail  8.  8.  Co.  v. 
Pennsylvania,  122  TJ.  8.  326,  30  L. 
Ed.  1200;  Bobbins  v.  Shelby  County 
Taxing  Diet.,  120  TJ.  8.  489,  30  L.  Ed. 
694;  Ineichen  v.  Anniston,  10  Ala. 
App.  605,  65  So.  710;  Newport  v. 
Wagner,  168  Ey.  641,  Ann.  Cas.  1917 
A  962,  182  S.  W.  834;  State  v.  Byles, 
22  Wyo.  136,  136  Pac.  114. 

A  law  requiring  solicitors  taking 
orders  for  goods  and  merchandise  to 
obtain  a  license  and  pay  a  tax  there- 
for is  in  violation  of  the  third  clause 
of  section  8,  Art.  I,  of  the  Constitu- 
tion of  the  United  States,  when  ap- 


plied to  persons  acting  as  agents  and 
solicitors  for  citizens  of  other  states 
in  the  sale  of  property  not  at  the 
time  within  the  state.  In  re  Kinyon, 
9  Idaho  642,  2  Ann.  Cas.  699,  75  Pac. 
268.  The  court  said:  "This  question 
has  been  so  repeatedly  discussed  and 
passed  upon  by  the  Supreme  Court 
of  the  United  States  that  any  dis- 
cussion thereof  by  us  is  entirely 
obviated,  and  we  will  therefore  con- 
tent ourselves  with  a  review  of  some 
of  the  leading  authorities  from  that 
court  in  order  that  we  may  arrive 
at  their  ultimate  conclusion  in  the 
premises. ' ' 

The  mere  solicitation  of  orders 
which  are  to  be  filled  in  another  state 
and  shipped  to  this  state  is  not  doing 
business  in  the  state.  Osborne  Co.  v. 
Walters  (N.  Y.  Misc.),  155  N.  Y. 
Supp.  434. 

7Larkin  Co.  v.  Com.,  172  Ky.  106, 
189  8.  W.  8;  Newport  v.  Wagner,  168 
Ey.  641,  Ann.  Cas.  1917  A  962,  182 
8.  W.  834;  Despres,  Bridges  &  Noel 
v.  Zierleyn,  163  Mich.  399,  128  N.  W. 
769;  Victor  Talking  Mach.  Co.  v. 
Lucker,  128  Minn.  171,  150  N.  W.  790; 
J.  P.  Bledsoe  &  8on  v.  W.  B.  Young 
Supply  Co.,  44  Okla.  609,  145  Pac. 
1125. 

"Contracts  for  the  sale  of  goods 
made  by  a  citizen  of  one  state  with 
a  citizen  of  another  state,  through 
the  medium  of  the  mails  or  by  tele- 
phone/ and  which  are  delivered  by  the 
seller  to  the  purchaser  in  'original 
packages,'  by  means  of  vehicles,  it 
seems,  would  be  protected  from  taxa- 
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goods  to  be  shipped  into  the  state  from  another  state,  subject  to  the 
approval  of  the  corporation  at  its  home  office  in  the  state  by  which  it 
was  created,  constitutes  interstate  commerce.*    Statutes  restricting 


tion  by  the  authorities  of  the  state 
to  which  they  are  transported  while 
in  the  'original  packages'  and  in  the 
hands  of  the  seller.  Goods  delivered 
to  a  common  carrier  at  a  point  with- 
out the  state,  consigned  to  a  pur- 
chaser at  his  residence  within  the 
state,  are  exempt  from  state  regula- 
tions during  the  course  of  transporta- 
tion. Rhodes  v.  Iowa,  170  U.  S.  412, 
42  L.  Ed.  1088.' '  Newport  v.  Wagner, 
168  Ky.  641,  Ann.  Gas.  1917  A  962, 
182  S.  W.  834. 

A  corporation  carrying  on  the  busi- 
ness of  selling  to  merchants  in  an- 
other state,  upon  mail  orders  ad- 
dressed to  it  at  its  home  office,  mer- 
chants' trading  stamps,  and  redeem- 
ing the  same  with  premiums  shipped 
from  the  home  office  as  ordered,  is 
engaged  in  interstate  commerce  and 
the  corporation  cannot  be  required  by 
such  foreign  state  to  pay  a  state 
license  fee  for  the  privilege  of  con- 
ducting such  business.  Sperry  k 
Hutchinson  Co.  v.  Hill,  7«  W.  Va.  680, 
86  8.  E.  748. 

8  United  States.  Kirven  v.  Virginia- 
Carolina  Chemical  Co.,  145  Fed.  288, 
7  Ann.  Cas.  219;  Aultman,  Miller  k 
Co.  v.  Holder,  68  Fed.  467. 

Kansas.  In  re  Pringle,  67  Kan.  364, 
72  Pac.  864;  State  v.  Hickoz,  64  Kan. 
650,  68  Pac.  35. 

Missouri.  Chuse  Engine  k  Manu- 
facturing Co.  v.  Vromania  Apartment 
Co.,  154  Mo.  App.  139,  133  8.  W.  624. 

Texas.  State  v.  Racine  Sattley  Co., 
63  Tex.  Civ.  App.  663,  134  S.  W.  400. 

Wyoming.  State  v.  Byles,  22  Wyo. 
136,  136  Pac.  114. 

"It  has  often  been  held  that  a 
manufacturing  concern  in  another 
state,  which  sends  its  agent  into  this 
state  to  sell  goods  by  sample,  the 
order  to  be  approved  in  the  state  of 


the  manufacturer,  is  engaged  in  inter- 
state commerce.  *  *  *  In  Com- 
monwealth v.  McMorrow,  25  Ky.  L. 
Rep.  41,  74  S.  W.  737,  it  was  said  that: 
'These  decisions  rest  upon  the  theory 
that  orders  taken  for  goods  by  travel- 
ing salesmen  in  the  employ  of  foreign 
corporations  do  not  constitute  the 
contract  itself,  and  that  the  contract 
has  existence  only  from  the  time  of 
the  confirmation  of  the  order.1  " 
Bondurant  v.  Dahnke-Walker  Milling 
Co.,  175  Ky.  774,  195  S.  W.  139. 

Where  a  foreign  corporation  en- 
gaged in  manufacturing  machinery  in 
the  state  of  its  creation  constituted 
a  citizen  of  the  state  its  sales  agent 
in  the  state  and  other  states,  but  the 
contracts  for  the  sale  and  installa- 
tion of  the  machinery  procured  by 
the  agent  were  not  to  be  binding  upon 
the  corporation  until  approved  by  it 
at  its  home  office  and  the  agent  pro- 
cured and  the  corporation  accepted  at 
its  home  office,  such  a  contract  for  the 
sale  of  machinery  to  be.  delivered 
f .  o.  b.  cars  in  the  state  of  the  corpora- 
tion 's  domicile  and  to  be  started,  if 
required  by  the  purchaser,  by  a  man 
to  be  furnished  by  the  corporation, 
the  purchaser  to  pay  the  corporation 
for  his  labor  and  for  his  board  and 
expenses,  and  the  agent  made  no  col- 
lections, but  was  paid  his  commission 
from  the  home  office  of  the  corpora- 
tion, which  had  no  office  or  place  of 
business  and  no  property  within  the 
state,  it  was  held  that  the  transac- 
tion was  interstate  commerce.  Chuse 
Engine  k  Manufacturing  Co.  v.  Vro- 
mania Apartment  Co.,  154  Mo.  App. 
139,  133  8.  W.  624.  Reynolds,  P.  J., 
said:  "By  its  very  terms  this  pro- 
posal stipulated  that  the  contract  pro- 
posed, if  entered  into,  was  not  to  be 
of  any  force,  effect,  or  validity  until 
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or  regulating  the  doing  by  foreign  corporations  of  business  within 
the  state  cannot  affect  contracts  made  by  a  citizen  outside  of  this 
state  with  a  foreign  corporation,  as,  for  instance,  where  an  order  is 
taken  by  a  local  agent,  subject  to  the  approval  of  the  corporation, 
and  is  approved  by  the  corporation  outside  the  state,  and  the  goods 
are  shipped  from  outside  the  state  by  it  to  the  purchaser  in  the 
state.9 

Where  a  commodity  is  shipped  from  one  state  into  another,  its 
identity  not  preserved,  mingled  with  other  property  of  like  character, 


accepted  by  plaintiff  at  its  home  office 
in  Illinois.  It  was  accepted  by  plain- 
tiff at  its  home  office  in  Illinois.  The 
minds  of  the  contracting  parties  must 
therefore  be  held  to  have  met  in  Illi- 
nois. This  made  it  an  Illinois  con- 
tract. Furthermore,  by  the  terms  of 
the  contract,  the  delivery  of  the  ma- 
chinery was  to  be  and  in  fact  was 
made  to  defendant  f.  o.  b.  at  the  cars 
at  Mattoon,  111. ' ' 

Likewise,  where  an  agent  of  a  for- 
eign corporation  engaged  in  the  manu- 
facture of  machinery  in  another  state 
exhibits  a  sample  machine  to  a  custo- 
mer in  the  state,  and  if  the  customer 
desires  to  buy,  he  signs  an  order  for 
a  machine  addressed  to  the  corpora- 
tion at  its"  home  office,  and,  if  satis- 
factory to  the  corporation,  a  machine 
is  shipped  from  the  factory  either  to 
the  customer  or  to  the  agent  of  the 
company  in  the  state  to  be  delivered 
to  the  customer,  the  transaction  is 
interstate  commerce,  protected  by  the 
commerce  clause  of  the  Federal  Con- 
stitution, and  the  state  can  impose 
no  condition,  license  tax,  or  any  other 
burden  whatever  upon  such  business. 
Dalton  Adding  Mach.  Co.  v.  Com.,  118 
Va.  563,  88  S.  E.  167. 

Where  a  foreign  corporation  en- 
gaged in  the  business  of  manufactur- 
ing and  dealing  in  farm  machinery  in 
the  state  of  its  origin  and  other 
states  maintained  an  agency  in  an- 
other state  for  the  purpose  of  receiv- 
ing, storing  and  delivering  goods  to 


purchasers  in  such  state,  to  whom 
sales  were  made  by  orders  taken  by 
traveling  salesmen,  subject  to  the  ap- 
proval of  plaintiff  at  its  home  office 
in  the  state  of  Illinois,  the  agent  in 
the  state  having  no  authority  to  make 
sales  of  property  stored  with  it  or  to 
take  or  receive  orders  therefor,  its 
authority  being  limited  exclusively  to 
deliver  goods  previously  sold  by  the 
corporation  through  its  traveling 
salesmen,  it  was  held  that  the  corpo- 
ration was  not  doing  business  within 
the  state,  in  violation  of  a  statute 
imposing  conditions  upon  foreign  cor- 
porations doing  business  in  the  state 
and  that  business  transacted  by  it  in 
such  state 'constituted  interstate  com- 
merce. Bock  Island  Plow  Co.  v.  Peter- 
son, 93  Minn.  356,  101  N.  W.  616, 
Brown,  J.,  said:  ''The  order  under 
which  the  goods  in  question  were 
shipped  to  defendant  was  taken  by 
a  traveling  salesman,  subject  to  the 
approval  of  plaintiff  corporation  at 
its  home  office,  in  the  state  of  Illinois, 
where  it  was  accepted.  If  the  articles 
thus  contracted  for  had  been  shipped 
to  defendant  direct  from  that  state, 
there  could  be  no  question  that  it 
would  be  interstate  commerce,  and  be- 
yond the  reach  of  the  statute  referred 


to. 


t  > 


*Kirven  v.  Virginia-Carolina  Chem- 
ical Co.,  145  Fed.  288,  7  Ann.  Cas.  210; 
State  v.  Byles,  22  Wyo.  136,  136  Pae. 
114. 
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held  there  for  sale,  and  not  designed  for  any  particular  purchaser, 
or  for  reshipment  to  any  particular  place,  it  becomes  a  part  of  the 
general  mass  of  the  property  of  the  state  and  is  no  longer  the  subject 
of  interstate  commerce.10  Such  a  commodity,  whether  the  subject  of 
interstate  commerce  or  a  part  of  the  general  mass  of  the  property 
of  the  state,  is  subject  to  inspection  under  the  police  power ;  but  the 
charges  must  be  reasonable  and  intended  for  the  purpose  of  covering 
expenses  of  inspection,  and  not  for  the  purpose  of  revenue.11  Thus 
the  interstate  commerce  clause  does  not  apply  to  foreign  corporations 
maintaining  continuously  an  agency  in  a  state  from  which  orders 
are  solicited  and  the  goods  are  delivered  to  purchasers.18  And  where 
a  foreign  corporation  designates  an  agent  in  the  state  and  furnishes 
the  agent  its  goods  to  be  stored,  exhibited  for  sale,  and  sold  in  the 
state  by  him,  and  the  goods  are  so  sold,  such  transactions  constitute 
11  doing  business"  in  the  state  by  the  foreign  corporation.18  Also, 
where  goods  are  shipped  by  a  foreign  corporation  to  its  agent  in  the 
state,  not  in  response'  to  an  order  from  a  purchaser,  but  to  be  held  in 
stock  by  the  agent  and  thereafter  to  be  sold  and  delivered  by  the 
agent  from  such  stock,  the  sale  and  delivery  is  not  a  transaction  of 
interstate  commerce.14 


10  State  v.  Bartles  Oil  Co.,  132  Minn. 
138,  155  N.  W.  1035. 

11  State  v.  Bartles  Oil  Co.,  132 
Minn.  138,  155  N.  W.  1035. 

IS  Diamond  Glue  Co.  v.  United 
States  Glue  Co.,  187  U.  8.  611,  47  L. 
Ed.  328;  Kirven  v.  Virginia-Carolina 
Chemical  Co.,  145  Fed.  288,  7  Ann. 
Cas.  219.  See  also  Butler  Bros.  Shoe 
Co.  v.  United  States  Rubber  Co.,  156 
Fed.  1;  United  States  Rubber  Co.  v. 
Butler  Bros.  Shoe  Co.,  132  Fed.  398; 
Marconi  Wireless  Tel.  Co.  of  America 
v.  Com.,  218  Mass.  558,  106  N.  E. 
310;  Hirchfeld  v.  McCullagh,  64  Ore. 
502,  127  Pac.  541. 

13  Bailey  v.  Parry  Mfg.  Co.,  —  Okla. 
— ,  158  Pac.  581.    See  §  5772,  infra. 

A  business  carried  on  by  a  foreign 
corporation  through  agents,  some  of 
whom  solicit  (from  citizens  of  the 
state  orders  for  goods,  and  forward 
the  same  to  their  principal  in  the 
state  of  its  residence,  and  others  of 
whom,  after  the  arrival  of  shipments 


from  that  state,  make  deliveries  to 
and  collections  from  the  customers 
in  the  state,  is  not  protected  by  the 
interstate  commerce  clause  from  mu- 
nicipal taxation  in  the  state  when  it 
affirmatively  appears  that  some  of 
these  goods  are  never  in  fact  ordered 
or  purchased  until  after  they  are  act- 
ually within  the  limits  of  the  state. 
Chrystal  v.  Macon,  108  Ga.  27,  33 
S.  E.  810.    8ee  §  5772,  infra. 

14  Bailey  v.  Parry  Mfg.  Co.,  —  Okla. 
— ,  158  Pac.  581.    See  §  5772,  infra. 

A  business  in  the  course  of  which 
each  customer,  though  he  actually  or- 
ders a  portrait  from  a  foreign  cor- 
poration in  the  state  of  its  domicile, 
has  the  right  or  privilege  of  select- 
ing and  purchasing  from  the  latter 's 
agent  in  the  state  a  suitable  frame 
for  every  portrait,  from  a  stock  of 
frames  shipped  to  the  state  for  this 
purpose  by  the  dealer,  no  customer, 
however,  being  in  any  instance 
bound  to  purchase  a  frame  unless  he 
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A  contract  by  which  a  foreign  corporation  was  to  superintend  the 
operation  and  management  of  the  factory  of  a  domestic  corporation 
within  the  state,  and  to  control,  handle  and  sell  the  entire  output  of 
the  factory  does  not  involve  interstate  commerce.15  Where  an  agent 
for  a  foreign  corporation  carrying  on  the  meat  packing  business  is 
engaged  in  carrying  on  for  it  within  the  state  interstate  and  intra- 
state business,  the  commerce  clause  does  not  operate  to  relieve  him 
from  liability  for  tax  on  the  intrastate  business.16 

There  is  no  presumption  by  which  sales  and  delivery  of  goods 
by  a  foreign  corporation  to  citizens  of  the  state  should  be  classed 
as  interstate  commercial  transactions,  so  as  to  render  inapplicable 
a  statute  imposing  restrictions  upon  the  right  of  foreign  corporations 
to  do  business  in  the  state.17 


chooses  to  do  so,  is,  so  far  as  respects 
the  Bale  of  the  frames,  local  business 
pure  and  simple,  and  has  no  interstate 
features.  Chrystal  v.  Macon,  108  Ga. 
27,  33  8.  E.  810. 

Where  a  foreign  corporation  came 
into  the  state,  by  its  agents,  who 
brought  with  them  a  small  stock  of 
goods  in  trunks  from  which  its  cus- 
tomers in  the  state  could  select  such 
articles  as  they  desired  which  were 
delivered  to  them  from  the  trunks,  it 
was  held  that  the  exhibition  of  the 
goods,  the  offer  to  sell,  the  sale,  and 
the  delivery  of  the  goods,  all  taking 
place  within  the  state,  such  method 
of  selling  the  goods  did  not  consti- 
tute interstate  commerce.  Despres, 
Bridges  &  Noel  v.  Zierleyn,  163  Mich. 
399,  128  N.  W.  769. 

1»  Diamond  Glue  Co.  v.  United 
States  Glue  Co.,  187  U.  S.  611,  47  L. 
Ed.  328,  aff'g  103  Fed.  838. 

Where  a  domestic  mercantile  cor- 
poration enters  into  a  contract  with  a 
foreign  manufacturing  corporation, 
whereby  the  domestic  concern  agrees 
to  handle  the  manufactured  products 
of  such  nonresident  corporation,  and 
where  it  is  provided  in  such  contract 
that  the  domestic  corporation  shall 
purchase  such  products  in  its  own 
name  upon  orders  to  be  filled  in  an- 
other state  by  such  foreign  corpora- 


tion, and  that,  when  so  purchased, 
the  goods  become  the  property  of  the 
domestic  corporation,  and  such  domes- 
tic corporation  sells  such  goods 
throughout  the  state  through  its  tra- 
veling agents,  such  transactions  do 
not  constitute  ' '  doing  business ' '  with- 
in the  state  by  the  nonresident  cor- 
poration, but  the  transactions  be- 
tween the  two  corporations  are  pure- 
ly interstate,  and  therefore  service 
of  summons  upon  the  domestic  cor- 
poration is  not  service  on  the  foreign 
corporation.  Harrell  v.  Peters  Cart- 
ridge Co.,  36  Okla.  684,  44  L.  B.  A. 
(N.  8.)  1094,  129  Pac.  872. 

16  Smith  v.  Clark,  122  Ga.  528,  50 
S.  E.  480,  following  Kehrer  v.  Stewart, 
117  Ga.  969,  44  S.  E.  854,  aff'd  197 
U.  8.  60,  49  L.  Ed.  663.  See  also 
Marconi  Wireless  Tel.  Co.  of  America 
v.  Com.,  218  Mass.  558,  Ann.  Caa. 
1916  C  214,  106  N.  E.  310.  See  |  5781, 
infra. 

17  Kent  &  Stanley  Co.  v.  Tuttle,  20 
Mont.  203,  50  Pac.  559,  distinguish- 
ing McNaughton  v.  McGirl,  20  Mont. 
124,  38  L.  R.  A.  367,  63  Am.  St.  Bep. 
610,  49  Pac.  651.  Hunt,  J.,  said:  "We 
think  that  where  it  is  sought  to  de- 
feat an  action  by  a  foreign  corpora- 
tion in  the  courts  of  Montana  for  the 
collection  of  money  due  it  by  a  citi- 
zen of  this  state,  upon  the  ground  of 
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The  converse  of  the  proposition  that  a  foreign  corporation  has  the 
right  to  sell  articles  of  commerce  in  a  state  and  to  ship  them  to  the 
purchaser  from  another  state,  is  also  true,  namely,  that  a  foreign 
corporation  may  make  a  contract  with  the  citizen  of  a  state  to  buy 
articles  of  commerce — subjects  of  trade  and  barter  in  the  market — to 
be  delivered  to  it  in  such  state  for  shipment  to  another  state.18 


noncompliance  with  the  laws  regu- 
lating the  right  of  foreign  corpora- 
tions to  do  business  in  Montana,  and 
tuch  corporation  relies  upon  its  free- 
dom from  any  restraints  of  local  law, 
it  should  appear  upon  what  its  claim 
is  based,  so  that  the  character  of  the 
transaction  may  be  passed  upon." 

See  |  5784,  infra. 

1*  United  8tatas.  Cooper  Mfg.  Co. 
v.  Ferguson,  113  U.  8.  727,  28  L.  Ed. 
1137;  Parsons- Willis  Lumber  Co.  v. 
Stuart,  182  Fed.  779. 

Colorado.  Colorado  Iron  Works  ▼. 
Sierra  Grande  Min.  Co.,  15  Colo.  499, 
22  Am.  St.  Bep.  433,  25  Pac.  325. 

Mississippi  Union  Cotton  Oil  Co. 
v.  Patterson,  116  Miss.  802,  77  So.  795. 

Missouri  Westmoreland  Specialty 
•Co.  v.  -Missouri  Glass  Co.,  169  Mo. 
App.  368,  152  S.  W.  387. 

Montana.  McNaughton  Co.  v.  Mc- 
Girl,  20  Mont.  124,  38  L.  B.  A.  367, 
63  Am.  St.  Bep.  610,  49  Pac.  651. 

Vermont.  Kinnear  &  Gager  Mfg. 
Co.  v.  Miner,  89  Vt.  572,  96  Atl.  333 ; 
Livingston  Mfg.  Co.  v.  Bizzi  Bros.,  86 
Vt.  419,  85  Atl.  912. 

Wisconsin.  Jerome  P.  Parker-Har- 
ris Co.  v.  Kissel  Motorcar  Co.,  165 
Wis.  518,  163  N.  W.  141. 

"Though  transportation  from  one 
state  to  another  is  essential,  it  is 
wholly  immaterial  how  or  by  whom 
it  is  effected.  The  constitutional  pro- 
vision which  protects  commerce  of 
this  character  from  interference  by 
the  states  is  as  much  for  the  benefit 
and  protection  of  the  buyer  as  the 
seller;  it  is  just  as  important  that  the 
former  should  be  free  to  go  into  an- 
other state  and  buy  for  shipment  to 


and  use  in  his  own  state  as  it  is  that 
the  latter  should  be  free  to  go  into 
another  state  to  dispose  of  and  de- 
liver his  goods.  As  was  said  by  the 
present  Chief  Justice  in  American 
Express  Co.  v.  Iowa,  196  U.  S.  133, 
49  L.  Ed.  417,  the  decisions  of  the 
Supreme  Court  of  the  United  States 
construing  the  commerce  clause  of  the 
Federal  Constitution  rest  'upon  the 
broad  principle  of  the  freedom  of  com- 
merce between  the  states,  and  the 
right  of  a  citizen  of  one  state  to 
freely  contract  to  receive  merchan- 
dise from  another  state,  and  of  the 
equal  right  of  the  citizen  of  a  state 
to  contract  to  send  merchandise  into 
other  states.'  "  Powers,  J.,  in  Kin- 
near  &  Gager  Mfg.  Co.  v.  Miner,  89 
Vt.  572,  96  Atl.  333. 

In  Parsons-Willis  Lumber  Co.  v. 
Stuart,  182  Fed.  779,  Toulmin,  J., 
said:  "  'The  making  of  a  contract  in 
Colorado  to  manufacture  certain  ma- 
chinery in  Ohio,  to  be  delivered  for 
transportation  to  the  purchaser  in 
Colorado,  was  commerce,  and  within 
the  exclusive  jurisdiction  of  Con- 
gress.' Cooper  Mfg.  Co.  v.  Ferguson, 
113  U.  S.  727,  28  L.  Ed.  1137.  In 
Bobbins  v.  Shelby  County  Tfexing 
Dist.,  120  U.  S.  489,  30  L.  Ed.  694, 
it  was  held  'that  business  of  selling 
goods  which  were  in  Ohio  at  the  time 
of  sale,  and  were,  at  a  future  time, 
to  be  delivered  to  the  purchaser  in 
the  state  of  Tennessee,  constituted  in- 
terstate commerce. '  We  can  perceive 
no  difference  in  manufacturing  and 
selling  machinery  by  a  manufac- 
turer in  Ohio  for  and  to  be  delivered 
for  transportation  to  a  purchaser  in 
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§  5771.  Sales  in  original  packages  by  foreign  corporations.    In  the 

absence  of  congressional  legislation,  the  right  of  a  foreign  corpora- 


Colorado,  and  in  manufacturing  and 
selling  lumber  in  Alabama  to  a  pur- 
chaser in  Kentucky,  or  lumber  to  be 
shipped  by  the  seller  on  order  of  the 
purchaser  to  Kentucky,  or  to  any 
other  point  outside  the  state  of  Ala- 
bama. However  this  may  be,  the 
contract  involved  in  this  case  was 
not  made  in  Alabama,  but  was  made 
in  Kentucky.  It  did  not  provide  for 
the  doing  by  the  purchaser  (appel- 
lant here)  of  anything  in  Alabama 
which  constituted  the  doing  of  busi- 
ness in  that  state,  and  the  evidence 
failed  to  show  that  in  carrying  out 
the  contract  appellant  did  anything 
in  Alabama  which  constituted  the 
doing  of  business  within  the  meaning, 
or  violative  of  the  laws  of  the  state. 
*  *  *  We  do  not  think  it  can 
justly  be  contended  that  the  pur- 
chasers are  amenable  to  the  laws  of 
the    state    invoked    in    this    case." 

That  goods  purchased  for  a  foreign 
corporation  by  its  traveling  sales- 
men are  to  be  paid  for  f.  o.  b.  at  the 
place  where  the  goods  were  located 
does  not  deprive  the  transaction  of 
its  character  as  interstate  commerce, 
where  the  salesmen's  agreements  are 
subject  to  the  acceptance  by  the  cor- 
poration and  the  weights  on  which 
the  payment  thereunder  is  to  be  based 
are  to  be  determined  at  the  home  of- 
fice of  the  corporation.  Union  Cotton 
Oil  Co.  v.  Patterson,  116  Miss.  802, 
77  So.  795. 

A  contract  made  by  correspondence 
between  a  citizen  of  a  state  and  a 
foreign  corporation  for  the  purchase 
by  it  of  hay  to  be  shipped  to  another 
state  where  it  was  to  be  delivered  to 
the  purchaser  upon  payment  of  a 
draft  for  the  purchase  price  attached 
to  the  bill  of  lading  is  a  transaction 
of  interstate  commerce,  and  the  cor- 
poration  can  maintain   an   action   in 


the  state  for  breach  of  contract,  al- 
though it  has  not  complied  with  the 
laws  of  the  state  respecting  foreign 
corporations  doing  business  therein. 
Southern  Flour  &  Grain  Co.  v.  Mc- 
Geehan,  144  Wis.  130,  128  N.  W. 
879. 

But  where  the  contract,  sale  and 
delivery  of  the  goods  are  made  wholly 
within  one  state,  and  of  goods  then 
in  such  state  and  purchased  from  a 
citizen  of  such  state,  the  transaction 
is  not  one  of  interstate  commerce,  al- 
though the  purchaser  may  contemplate 
removing  the  goods  into  another  state 
after  the  sale  and  delivery  to  him. 
Bondurant  v.  Dahnke-Walker  Milling 
Co.,  175  Ky.  774,  195  S.  W.  139. 
The  court  said:  "The  case  of  Mc- 
Naughton  v.  McGirl,  20  Mont.  124, 
49  Pac.  651,  38  L.  R.  A.  367,  63  Am. 
St.  Rep.  610,  relied  upon  by  appellee 
as  sustaining  the  position  that  it  was 
engaged  in  interstate  commerce,  does 
not  sustain  such  contention.  In 
that  case  the  agent  of  McNaughton 
Company,  -which  was  a  corporation 
engaged  in  doing  business  in  New 
Jersey,  under  the  laws  of  which  state 
it' was  organized,  went  into  the  state 
of  Montana  and  entered  into  a  con- 
tract on  behalf  of  his  principal  for 
the  shipment  of  a  consignment  of 
wool  from  the  state  of  Montana  to 
New  Jersey,  and  to  be  by  the  prin- 
cipal sold  on  commission.  The  Mc- 
Naughton Company  advanced  to  the 
shipper  of  the  wool  a  sum  of  money, 
under  an  agreement  that  when  the 
wool  should  be  shipped  to  New  Jersey 
and  sold,  if  it  brought  more  than 
the  sum  advanced,  the  shipper,  after 
payment  of  the  commissions,  should  be 
paid  the  residue,  but  if  it  sold  for 
less  than  the  sum  advanced  the  ship- 
per should  make  good  the  deficit  to 
the    company.      The    wool    sold    for 
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tion  to  import  a  lawful  article  of  commerce  from  one  state  to  another 
continues  until  a  sale  in  the  original  package  in  which  the  article  was 


less  than  the  sum  advanced,  and  the 
company  sued  the  shipper  in  the 
courts  of  Montana  to  recover  the 
deficit.  *  *  *  It  will  be  observed 
that  in  that  contract  it  was  required 
that  the  wool  be  shipped  from  Mon- 
tana to  the  state  of  New  Jersey, 
there  to  be  sold,  which  was  a  feature 
which  characterized  the  transaction 
as  one  in  interstate  commerce,  and 
very  different  from  the  instant  case, 
where  the  contract,  sale,  and  deliv- 
ery of  the  thing  sold  was  aU  effected 
in  the  state  of  Kentucky,  and  the  con- 
tract to  be  entirely  completed  within 
the  state,  of  the  sale  of  goods  then 
in  the  state,  and  made  by  a  citizen  of 
the  state.  The  proof,  also,  shows  that 
the  appellee  had  made  other  transac- 
tions in  the  state  of  a  similar  charac- 
ter to  the  one  in  controversy. ' ' 

In  In  re  Conecuh  Pine  Lumber  & 
Manufacturing  Co.,  180  Fed.  249, 
where  it  was  held  that  a  contract 
made  in  a  state  for  the  purchase  of 
lumber  by  a  foreign  corporation  from 
a  domestic  corporation,  the  purchaser 
to  inspect  and  receive  the  lumber  in 
the  state,  did  not  constitute  interstate 
commerce,  even  though  the  purchaser 
intended  to  resell  and  ship  such  lum- 
ber out  of  the  state,  Jones,  J.,  said: 
"Wherein  were  the  purchase  and 
sale  of  the  lumber  here  so  connected 
with  interstate  commerce  as  to  pre- 
vent the  operation  of  the  police  power 
of  the  state,  or  deprive  the  state  of 
the  authority  to  prescribe  the  terms 
upon  which  foreign  corporations  may 
do  business  in  this  state,  and  the  ef- 
fect upon  their  contract,  if  they  do 
not  comply  with  its  laws!  *  *  *  The 
intent  of  the  foreign  corporation  to 
sell  what  it  bought  and  received 
here  to  parties  outside  the  state  could 
not  alter  the  fact  that  the  corporate 
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acts,  by  which  it  purchased,  received 
and  stored  the  lumber  in  this  state 
and  held  it  for  a  resale,  were  the  ex- 
ercise of  its  corporate  functions  in 
this  state  and  constitute  the  doing  of 
business  in  this  state.  Regulations, 
such  as  we  have  here,  in  respect  to 
the  exercise  by  foreign  corporations 
of  their  corporate  functions  in  the 
state,  have  only  an  indirect  and  re- 
mote effect  upon  interstate  transac- 
tions, and  have  never  been  held  to 
amount  to  forbidden  regulations  of 
interstate  commerce.  As  said  in  Dia- 
mond Glue  Co.  v.  United  States  Glue 
Co.,  187  U.  S.  611,  47  L.  Ed.  328: 
'The  foundation  of  commerce  outside 
of  the  state  was  the  doing  of  business 
within  it,  and  superintendence  and 
manufacture  had  to  come  before  sale.' 
Again,  as  said  in  Diamond  Match  Co. 
v.  Ontonagon,  188  U.  S.  82,  47  L.  Ed. 
304:  'Whenever  a  commodity  has 
begun  to  move  as  an  article  of  com- 
merce from  one  state  to  another,  com- 
merce in  that  commodity  between  the 
states  has  commenced;  but  this  move- 
ment does  not  begin  until  the  article 
has  been  shipped  or  started  for  trans- 
portation from  one  state  to  another. 
The  carrying  of  them  on  cars  or  vehi- 
cles, or  even  floating  them  to  the  depot 
where  the  journey  is  to  commence,  is 
no  part  of  the  journey.'  Here  the 
selling  of  the  lumber  after  it  was  de- 
posited near  Elmore  station,  or 
whether  it  would  go  outside  of  the 
state,  depended  on  chance  or  extrinsic 
business  considerations.  It  is  impos- 
sible to  distinguish  this  case  from 
Chattanooga  Bldg.  &  Loan  Ass'n  v. 
Benson,  189  U.  &  410,  47  L.  Ed.  870; 
Diamond  Glue  Co.  v.  United  States 
Glue  Co.,  187  U.  S.  611,  47  L.  Ed. 
328,  and  General  Oil  Co.  v.  Crain,  209 
U.  S.  211,  52  L.  Ed.  754.' ' 
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introduced  into  the  state.19  And  the  states  have  no  power  to  tax 
directly,  or  by  license  upon  the  importer,  goods  imported  from  foreign 
countries  or  other  states  while  in  their  original  packages,  or  before 
they  have  become  commingled  with  the  general  property  of  the  state, 


it  United  States.  Western  Oil  Re- 
fining Go.  v.  Lipscomb,  244  TJ.  8.  346, 
61  L.  Ed.  1181;  Price  v.  Illinois,  238 
U.  8.  446,  59  L.  Ed.  1400;  De  Bary  v. 
Louisiana,  227  TJ.  8.  108,  57  L.  Ed.  441, 
aff  'g  130  La.  1090,  58  So.  892;  Purity 
Extract  &  Tonic  Co.  v.  Lynch,  226  U. 
8.  192,  57  L.  Ed.  184,  aff'g  100  Miss. 
650,  56  So.  316;  Standard  Stock  Food 
Co.  v.  Wright,  225  TJ.  8.  540,  56  L.  Ed. 
1197;  Savage  v.  Jones,  225  TJ.  8.  501, 
56  L.  Ed.  1182;  Williams  v.  Walsh,  222 
TJ.  8.  415,  56  L.  Ed!  253;  Phillips  v. 
Mobile,  208  TJ.  8.  472,  52  L.  Ed.  578; 
Kehrer  v.  Stewart,  197  TJ.  S.  60,  49  L. 
Ed.  663,  aff'g  117  Ga.  969,  44  8.  E. 
854;  Swift  &  Go.  v.  United  States,  196 
U.  S.  375,  49  L.  Ed.  518;  American 
Steel  &  Wire  Co.  v.  Speed,  192  TJ.  S. 
500,  48  L.  Ed.  538,  aff'g  110  Tenn. 
524,  100  Am.  St.  Rep.  814,  75  S.  W. 
1037;  Minnesota  v.  Brundage,  180  TJ. 
S.  499,  45  L.  Ed.  639;  Austin  v.  Ten- 
nessee, 179  TJ.  S.  343,  45  L.  Ed.  224; 
May  v.  New  Orleans,  178  TJ.  S.  496, 
44  L.  Ed.  1165;  Schollenberger  v. 
Pennsylvania,  171  TJ.  S.  1,  43  L.  Ed. 
49;  Vance  v.  W.  A.  Vandercook  Co., 
170  TJ.  8.  438,  42  L.  Ed.  1100;  Rhodes 
v.  Iowa,  170  TJ.  8.  412,  42  L.  Ed. 
1088;  Lyng  v.  Michigan,  135  TJ.  8. 
161,  34  L.  Ed.  150;  Leisy  v.  Hardin, 
135  TJ.  8.  100,  34  L.  Ed.  128;  Brown 
v.  Maryland,  12  Wheat.  419,  6  L.  Ed. 
678;  Mutual  Film  Co.  v.  Industrial 
Commission  of  Ohio,  215  Fed.  138; 
Jewel  Tea  Co.  v.  Lee's  Summit,  Mo., 
198  Fed.  532;  Oregon  Ry.  &  Nav.  Co. 
v.  Campbell,  180  Fed.  253;  Gucken- 
heimer  v.  Sellers,  81  Fed.  997;  In  re 
Harmon,  43  Fed.  372;  Tuchman  v. 
Welch,  42  Fed.  548;  In  re  Beine,  42 
Fed.  545. 

Arkansas.     J.  R.  Watkins  Medical 


Co.  v.  Williams,  124  Ark.  539,  187  8. 
W.  653;  Smith  v.  State,  54  Ark.  248, 
15  S.  W.  882. 

Georgia.  Kehrer  v.  Stewart,  117 
Ga.  969,  44  8.  E.  854,  aff'd  197  TJ.  8. 
60,  49  L.  Ed.  663. 

Kentucky.  City  of  Newport  v. 
Wagner,  168  Ky.  641,  Ann  Cas.  1917 
A  962,  182  8.  W.  834. 

Missouri  St.  Louis  v.  Wortman, 
213  Mo.  131,  112  S.  W.  520. 

Mew  York.  People  v.  Schmidt,  218 
N.  Y.  256,  112  N.  E.  755,  aff'g  171 
App.  Div.  954,  155  N.  Y.  Supp.  1132. 

Oregon.  Vermont  Farm  Mach.  Co. 
v.  Hall,  80  Ore.  308,  156  Pac.  1073. 

Tennessee.  American  Steel  &  Wire 
Co.  v.  Speed,  110  Tenn.  524,  100  Am. 
St.  Rep.  814,  75  8.  W.  1037,  aff'd 
192  U.  8.  500,  48  L.  Ed.  538;  Austin 
v.  8tate,  101  Tenn.  563,  50  L.  R.  A. 
478,  70  Am.  8t.  Rep.  703,  48  8.  W. 
305,  aff'd  179  U.  S.  343,  45  L.  Ed.  224. 

West  Virginia.  State  v.  Goetze,  43 
W.  Va.  495,  64  Am.  St.  Rep.  871,  27 
8.  E.  225. 

Wisconsin.  Greek-American  Sponge 
Co.  v.  Richardson  Drug  Co.,  124  Wis. 
469,  109  Am.  St.  Rep.  961,  102  N.  W. 
888. 

As  to  the  validity  of  laws  provid- 
ing for  the  inspection  and  censorship 
of  moving  picture  films,  as  applied 
to  films  shipped  from  a  point  with- 
out the  state,  to  be  exhibited  within 
the  state,  see  Mutual  Film  Corp.  v. 
Industrial  Commission  of  Ohio,  236  TJ. 
8.  230,  59  L.  Ed.  552,  Ann.  Cas.  1916 
C  296;  Mutual  Film  Co.  v.  Industrial 
Commission  of  Ohio,  236  TJ.  8.  247,  59 
L.  Ed.  561;  Mutual  Film  Corp.  of  Mis- 
souri v.  Hodges,  236  TJ.  8.  248,  59  L. 
Ed.  561.  See  also  Weber  v.  Freed, 
239  U.  S.  325,  60  L.  Ed.  308. 
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and  lost  their  distinctive  character  as  imports.80  Accordingly,  one 
who,  in  a  state,  as  the  agent  of  a  foreign  corporation,  takes  orders 
on  such  corporation  for  the  purchase  of  goods  held  in  another  state, 
and  who,  when  the  goods  are  shipped  by  his  principal  to  him,  receives 
them  in  the  state  of  his  residence,  and  delivers  them  in  the  original 
packages  to  the  customers  from  whom  he  obtains  the  orders,  and  upon 
delivery  receives  from  them  the  price  of  the  goods,  is  engaged  in 
interstate  commerce.81 


WNew  York  v.  Wells,  2C8  U.  8. 
14,  52  L.  Ed.  370;  American  Steel 
&  Wire*  Co.  v.  Speed,  192  U.  S.  500, 
48  L.  Ed.  538;  Norfolk  &  W.  R.  Co.  v. 
Sims,  191  U.  S.  441,  48  L.  Ed.  254, 
rev'g  130  N.  C.  556,  41  S.  E.  673; 
May  v.  New  Orleans,  178  U.  S.  496, 
44  L.  Ed.  1165;  Pittsburgh  &  S.  Coal 
Co.  v.  Bates,  156  U.  S.  577,  39  L.  Ed. 
538;  Brown  v.  Houston,  114  U.  8.  622, 
29  L.  Ed.  257;  Webber  v.  Virginia, 
103  U.  S.  344,  26  L.  Ed.  565;  Howe 
Mach.  Co.  v.  Gage,  100  U.  S.  676,  25 
L.  Ed.  754;  Cook  v.  Pennsylvania,  97 
IT.  S.  566,  24  L.  Ed.  1015;  Welton  v. 
State  of  Missouri,  91  U.  S.  275,  23 
L.  Ed.  347;  Brown  v.  Maryland,  12 
Wheat.  (U.  S.)  419,  6  L.  Ed.  678. 

U.  S.  Const.  Art:  I,  8  10,  cl.  2,  pro- 
hibiting a  state  from  laying  duties 
on  imports  except  such  as  are  neces- 
sary in  the  execution  of  its  inspection 
(  laws,  refers  to  imports  from  foreign 
countries,  and  not  to  shipments  from 
state  to  state.  State  v.  Bar  ties  Oil 
Co.,  132  Minn.  138,  L.  B.  A.  1916  D 
193,  155  N.  W.  1035. 

Where  a  foreign  corporation  en- 
gaged in  the  manufacture  of  news- 
print paper  in  the  country  of  its 
origin  shipped  some  of  such  paper 
into  a  state  duty  free,  and  it  was 
stored  in  a  warehouse  maintained  by 
the  corporation  in  the  state  in  the 
original  packages,  pending  its  sale  or 
delivery,  such  paper  constitutes  "im- 
ports" within  the  meaning  of  U.  S. 
Const.  Art.  I,  IS  8,  10,  and  is  not  sub- 
ject to  taxation  by  the  state.     City 


of  Detroit  v.  Lake  Superior  Paper 
Co.,  —  Mich.  — ,  167  N.  W.  852. 

tlKehrer  v.  Stewart,  117  Ga.  969, 
44  S.  E.  854,  aff'd  197  U.  S.  60,  49 
L.  Ed.  663;  Shaw  v.  City  of  Atlanta, 
11  Ga.  App.  391,  75  S.  E.  486.  See 
also  Western  Oil  Refining  Co.  v.  Lips- 
comb, 244  XJ.  8.  346,  61  L.  Ed.  1181. 

Where  a  domestic  corporation 
agrees  with  a  traveling  salesman  of 
a  foreign  corporation  to  purchase  a 
bale  of  a  certain  kind  and  quality  of 
sponges,  the  foreign  corporation  to 
ship  two  of  such  bales  of  sponges 
from  the  state  of  its  domicile  into 
the  state  where  the'  contract  was  made, 
for  the  inspection  of  the  domestic 
corporation,  which  was  to  have  the 
privilege  of  inspecting  such  sponges 
and  of  accepting  one  and  of  rejecting 
one  or  both  of  such  bales,  and  the 
foreign  corporation  shipped  two  bales 
of  such  sponges,  together  with  other 
goods,  to  its  traveling  salesman  at 
the  city  where  the  domestic  corpora- 
tion was  engaged  in  business,  and 
such  agent,  at  its  direction,  cut  the 
cords  fastening  the  bales  for  the  pur- 
pose of  inspection,  examining  the  con- 
tents and  putting  back  all  the  sponges 
taken  out,  and  refastening  the  bales 
as  they  were  before  they  were  opened, 
and  then  selected  a  bale  for  the  pur- 
chaser and  delivered  it  to  him,  it  was 
held  that  the  sponges  were  shipped 
for  the  purpose  of  inspection  by  the 
prospective  purchaser,  and  were  de- 
livered to  it  in  the  original  package, 
as  transported  to  the  place  of  destina- 
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The  right  of  one  importing  into  the  state  a  lawful  article  of  com- 
merce to  sell  it  in  the  original  package  does  not  depend  upon  whether 
the  original  package  is  suitable  for  retail  trade  or  not.  The  right  to 
sell  it  is  the  same,  whether  to  consumers  or  to  wholesale  dealers  in 
the  article,  provided  it  is  sold  to  them  in  original  packages.21 

A  foreign  corporation  has  the  right  to  employ  an  agent  to  sell  for 
it  goods  imported  by  it  into  the  state.88  But  where  the  goods  which 
are  the  property  of  a  foreign  corporation  are  shipped  from  the  state 
of  its  origin  into  another  state  and  there  held  in  stock  and  offered 
for  sale  by  its  agent,  the  business  of  selling  them  in  such  other  state 
is  not  interstate  commerce,  and  is  subject  to  the  regulations  and  laws 
of  the  state  where  they  are  held  in  stock  for  sale.84  And  where  a 
foreign  corporation  sells  goods  in  the  state  through  local  dealers,  and 
ships  goods  into  the  state  consigned  to  a  local  warehouseman,  who 
stores  the  same  in  his  warehouse  and  delivers  them  upon  the  order 
of  the   foreign   corporation   when   it   makes  sales  thereof  to   local 


tion,  and  that  the  seller  was  engaged 
in  interstate  commerce  up  to  and  in- 
cluding the  time  of  delivery,  and  had 
the  right  to  make  the  sale  as  incident 
to  the  transaction.  Greek-American 
Sponge  Co.  v.  Richardson  Drug  Co., 
124  Wis.  469,  109  Am.  St.  Rep.  961, 
102  N.  W.  888. 

As  to  whether  the  act  of  a  foreign 
corporation  in  diverting  of  shipments 
of  iron  from  one  customer  to  another 
customer,  both  of  whom  had  been  se- 
cured before  the  goods  entered  the 
state,  was  not  an  intrastate  transac- 
tion, as  distinguished  from  an  inter- 
state transaction,  it  was  said,  in 
Rogers  v.  Union  Iron  &  Foundry  Co., 
167  Mo.  App.  228,  150  S  .W.  100,  "In 
the  first  place,  such  iron  had  not 
passed  from  the  control  of  the  im- 
porter, and  still  remained  in  the  car 
transporting  it,  which  may  be  likened 
unto  the  original  package,  and  re- 
mained the  subject  of  interstate  com- 
merce until  delivered  to  the  second 
customer  (see  State  v.  Emert,  103  Mo. 
241,  15  S.  W.  81,  11  L.  R.  A.  219,  23 
Am.  St.  Rep.  874;  Leisy  v.  Hardin, 
135  U.  S.  100,  34  L.  Ed.  128;  Miller 
&  Co.  v.  Goodman,  91  Tex.  41,  40  S. 


W.  718) ;  and,  in  the  second  place,  the 
second  sale  had  been  made  at  the  time 
when  the  goods  were  outside  of  the 
state  of  Missouri  for  the  purpose  of 
introducing  them  into  the  latter  state, 
and  therefore  the  transaction  consti- 
tuted interstate  commerce.  State  v. 
Looney,  214  Mo.  216,  97  S.  W.  934,  99 
S.  W.  1165,  supra.  We  may  also  add 
that,  in  our  opinion,  such  diverting 
of  shipments,  caused  in  the  way  it 
was  caused,  cannot  possibly  be  dis- 
torted into  the  doing  of  business  out- 
side of  interstate  commerce  business. 
Such  diverting  was  necessary  to  the 
carrying  on  of  interstate  commerce 
business,  and  cannot  be  penalized 
without  seriously  hampering  such  in- 
terstate commerce  business." 

88  Schollenberger  v.  Pennsylvania, 
171  U.  S.  1,  43  L.  Ed.  49. 

*3  Schollenberger  v.  Pennsylvania, 
171  U.  8.  1,  43  L.  Ed.  49. 

MKehrer  v.  Stewart,  197  U.  S.  60, 
49  L.  Ed.  663,  aff'g  117  Ga.  969,  44 
S.  E.  854;  Barnhard  Bros.  &  Spindler 
v.  Morrison  (Tex.  Civ.  App.),  87  S. 
W.  376;  Shed  v.  State,  70  Tex.  Cr. 
10,  155  8.  W.   524. 
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dealers,  the  property  is  no  longer  in  transit,  and,  having  reached  its 
destination  for  the  time  being  and  become  a  part  of  the  general  prop- 
erty of  the  state,  is  no  longer  involved  in  interstate  commerce,  but  is 
subject  to  the  taxing  power  of  the  state.85  Nor  is  a  person  who  takes 
orders  from  samples  for  goods  which  he  engages  to  deliver  and  which 
are  to  be  shipped  into  the  state  from  a  foreign  state  engaged  in  inter- 
state commerce,  when  such  orders  are  not  transmitted  to  the  foreign 
state  or  filled  there,  but  are  filled  from  goods,  not  in  the  original  pack- 
age of  importation,  sent  to  him  in  bulk,  C.  0.  D.,  from  the  foreign 
state.86  A  foreign  corporation  engaged  in  the  sale  of  oil  which,  at 
the  time  of  sale,  is  within  a  city  of  the  state  and  is  in  barrels  or  tanks 
of  the  corporation  or  in  its  wagons  on  the  streets  of  the  city  and  has 
become  included  with  the  general  mass  of  property  of  the  state,  is  not 
engaged  in  interstate  commerce,  and  may  be  subjected  to  a  license 
tax  of  such  city,  whether  the  oil  is  sold  in  the  original  barrels  or 
from  such  wagons.87 

A  foreign  corporation  is  engaged  in  interstate  commerce  where 
it  employs  an  agent  in  a  state  to  solicit  orders  for  goods,  and,  when 
it  has  received  a  sufficient  number  of  orders  from  such  agent,  fills 
them  at  its  place  of  business  in  the  state  of  its  creation,  by  putting  up 
the  objects  of  the  several  orders  in  distinct  packages  and  forwarding 
them  to  its  agent  by  railroad  transportation,  addressed  to  him  for 
the  particular  customer,  with  the  number  of  the  order  also  on  the 
package,  for  further  identification,  except  in  the  case  of  brooms,  which 
are  tagged  and  marked  like  the  other  articles,  according  to  the  num- 
ber ordered,  but  are  then  tied  together  in  bundles  of  about  a  dozen, 
wrapped  up  conveniently  for  shipment,  the  corporation  ultimately 
keeping  the  orders,  but  keeping  no  accounts  with  the  customers,  look- 
ing only  to  the  agent  who  alone  has  authority  to  receive  the  goods 
from  the  railroad,  and  who,  when  he  so  receives  them,  delivers  them 
for  cash  to  the  customer,  the  latter  having  the  right  to  refuse  the 
goods  if  they  are  not  equal  to  the  sample  shown  when  the  order  was 
given,  in  which  event  or  in  other  cases  of  nondelivery  the  agent 
returns  the  goods  to  the  place  from  which  they  were  shipped.88 

85 Merchants'  Transfer  Co.  v.  Board  Win   re   Pringle,  67  Kan.   364,   72 

of  Review  of  Des  Moines,  128  Iowa  Pac.  864. 

732,  2  L.  R.  A.   (N.  8.)   662,  5  Ann.  *7  Standard  Oil  Co.  v.  City  of  Fred- 

Cas.  1016,  105  N.  W.  211,  distinguish-  ericksburg,  105  Va.  82,  52  S.  E.  817. 

ing  Kelly   v.   Rhoades,   188  U.   8.   1,  BSRearick  v.  Pennsylvania,  203  IT. 

47  L.  Ed.  359,  and  following  American  S.  507,  51  L.  Ed.  295,  rev'g  Com.  v.. 

Steel  &  Wire  Co.  v.  Speed,  192  tJ.  8.  Rearick,  26  Pa.  Super.  Ct.  384. 
500,  48  L.  Ed.  538. 
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The  question  of  the  taxation  of  interstate  commerce  is  considered 
more  fully  in  another  portion  of  this  work  where  the  subject  of  taxa- 
tion of  corporations,  both  domestic  and  foreign,  is  dealt  with.80 

§5772.  Sales  of  goods  from  warehouse  or  stored  within  state. 
Where  goods  which  are  the  property  of  a  foreign  corporation  are 
shipped  from  the  state  of  its  origin  to  its  place  of  business  in  a  state, 
there  to  be  stored  and  offered  for  sale  in  open  market  by  its  agent, 
the  business  of  selling  them  in  the  latter  state  is  not  interstate  com- 
merce, but  is  subject  to  taxation  or  regulation  by  the  state.30  The 
Constitution  of  the  United  States  protects  goods  manufactured  in 
another  state  and  brought  into  the  state  only  to  the  extent  of  pre- 
venting state  legislation  which  imposes  on  them,  because  of  their 
origin,  burdens  which  are  not  imposed  upon  goods  which  are  the 
product  of  the  state  imposing  such  burdens.31    And  the  commerce 


» See  114585-4588,  supra.  See  aJbso 
§  5781,  infra. 

30  United  States.  Singer  Sew.  Mach. 
Co.  v.  Brickell,  233  U.  S.  304,  58  L. 
Ed.  974;  Susquehanna  Coal  Co.  v. 
South  Amboy,  228  IT.  S.  665,  57  L.  Ed. 
1015;  General  Oil  Co.  v.  Crain,  209 
U.  S.  211,  52  L.  Ed.  754;  Armour 
Packing  Co.  y.  Lacy,  200  U.  S.  226, 
50  L.  Ed.  451,  aff'g  Lacy  v.  Armour 
Packing  Co.,  134  N.  C.  567,  47  S.  E. 
53;  Kehrer  v.  Stewart,  197  U.  S.  60, 
49  L  Ed.  663,  aff'g  117  Ga.  969,  44 
S.  E  854;  American  Steel  &  Wire  Co. 
v.  Speed,  192  U.  S.  500,  48  L.  Ed.  538; 
Brown  v.  Houston,  114  U.  S.  622,  29 
L.  Ed.  257. 

Arkansas.  J.  B.  Watkins  Medical 
Co.  v.  Williams,  124  Ark.  539,  187  »S. 
W.  653. 

Georgia.  Kehrer  v.  Stewart,  117 
Ga.  969,  44  S.  E.  854,  aff'd  197  U.  S. 
60,  49  L.  Ed.  663;  Chrystal  v.  Macon, 
108  Ga.  27,  33  S.  E.  810. 

Idaho.  In  re  Kinyon,  9  Idaho  642, 
2  Ann.  Cae.  699,  75  Pac.  268. 

Kentucky.  Bondurant  v.  Dahnke- 
Walker  Milling  Co.,  175  Ky.  774,  195 
S.  W.  139. 

•  Missouri    See  El  Dorado  Springs  v. 
Highfill,  268  Mo.  501,  188  S.  W.  68. 

North  Carolina.     Lacy   v.  Armour 


Packing  Co.,  134  N.  C.  567,  47  S.  E. 
53,  aff  'd  Armour  Packing  Co.  v.  Lacy, 
200  U.  S.  226,  50  L.  Ed.  451. 

Oklahoma.  Bailey  v.  Parry  Mfg. 
Co.,  —  Okla.  — ,  158  Pac.  581. 

Oregon.  Vermont  Farm  Mach.  Co. 
v.  Hall,  80  Ore.  308,  156  Pac.  1073. 

Texas.  Barnhard  Bros.  &  Spindler 
v.  Morrison  (Tex.  Civ.  App.),  87  8. 
W.  376;  Shed  v.  State,  70  Tex.  Cr. 
10,  155  &  W.  524. 

Where  the  property  prior  to  the  sale 
has  been  transported  to  the  state  and 
becomes  subject  to  the  jurisdiction 
thereof,  a  contract  concerning  the 
same  does  not  look  to  interstate  trans- 
portation for  its  consummation,  and  is 
subject  to  state  regulations  and  con- 
trol. In  re  Kinyon,  9  Idaho  642,  2 
Ann.  Cas.  699,  75  Pac.  268. 

A  license  tax  imposed  upon  meat 
packing  houses  for  selling  meat 
brought  into  the  state  in  interstate 
commerce  is  not  a  burden  upon  inter- 
state commerce.  Armour  Packing  Co. 
v.  Lacy,  200  U.  S.  226,  50  L.  Ed.  451. 
The  same  principle  is  announced  in 
Kehrer  v.  Stewart,  197  U.  S.  60,  49 
L.  Ed.  663. 

31  Kehrer  v.  Stewart,  117  Ga.  969, 
44  S.  E.  854,  aff'd  197  U.  S.  60,  49 
L.  Ed.  663. 
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clause  of  the  Constitution  has  no  application  to  sales  of  goods  by  a 
foreign  corporation  in  the  state,  when  it  appears  that  such  goods  had 
been  manufactured  in  another  state,  shipped  in  quantities  to  an 
agent  of  the  corporation  residing  in  the  state,  by  him  deposited  in  a 
warehouse,  and  from  thence  delivered  on  retail  orders  obtained  by  a 
traveling  agent  of  the  foreign  corporation.8*    So,  where  a  foreign 


3*  Georgia.  Duncan  v.  State,  105 
Ga.  457,  30  8.  E.  755,  citing  Emert 
v.  Missouri,  156  U.  S.  296,  39  L.  Ed. 
430;  L.  B.  Price  Co.  v.  Atlanta,  105 
Ga.  358,  31  S.  E.  619. 

Michigan.  City  of  Muskegon  v. 
Zeeryp,  134  Mich.  181,  96  N.  W.  502. 

Missouri.  Canton  v.  McDaniel,  188 
Mo.  207,  86  8.  W.  1092. 

Oklahoma.  Bailey  v.  Parry  Mfg. 
Co.,  —  Okla.  — ,  158  Pac.  581. 

Wisconsin.  Duluth  Music  Co.  v. 
Clancy,  139  Wis.  189,  131  Am.  St.  Eep. 
1051,  120  N.  W.  854. 

In  Wilson-Moline  Buggy  Co.  v. 
Priebe,  123  Mo.  App.  521,  100  8.  W. 
558,  the  court  says:  "The  elements 
of  the  contract,  which  together  in- 
delibly stamp  the  transactions  with 
the  characteristics  of  a  bailment  for 
sale,  thus  may  be  summarized:  (1) 
The  reservation  by  plaintiff  of  title 
to  the  property.  (2)  The  absence 
of  any  multual  intention  that  defend- 
ant should  become  the  owner  of  the 
property  at  any  time  or  in  any  event. 
(3)  The  obligation  of  defendant  not 
to  pay  for  the  goods  as  upon  a  pur- 
chase made  by  him,  but  only  to  pay 
for  goods  disposed  of  by  him  in  the 
course  of  the  relation.  (4)  The  im- 
plied obligation .  of  defendant  to  re- 
store to  plaintiff  the  goods  remaining 
in  his  hands  at  the  end  of  the  rela- 
tion. *  *  *  The  conclusion  is  irre- 
sistible that  plaintiff  by  means  of  its 
factors,  had  established  and  was  con- 
ducting in  St.  Joseph  a  fixed  and 
stable  business  for  the  sale  of  its 
wares,  and  thereby  had  become  a  resi- 
dent foreign  corporation." 

In  Elliott  v.  Parlin  &  Orendorff  Co., 


71  Kan.  665,  81  Pac.  500,  the  follow- 
ing language  is  used:  "Can  it  be 
said  as  a  proposition  of  law  that 
goods  shipped  on  a  written  contract, 
parts  of  which  are  above  quoted,  are 
delivered  to  the  carrier  in  Kansas 
City,  Mo.,  as  the  property  of  the 
dealer;  *  *  *  or  can  it  be  said 
as  a  proposition  of  law  that  the  em- 
ployer in  sending  men  over  the  state 
of  Kansas  to  make  such  contracts 
with  implement  dealers  in  the  state, 
is  not  doing  business  in  the  state; 
*  *  *  or  can  it  be  said  that  the 
sending  of  agents  to  the  state  of  Kan- 
sas to  settle  accounts  and  to  receive 
cash  or  promissory  notes  in  settlement 
thereof  is  not  doing  business  within 
the  state.  »  *  *  We  are  obliged  to 
answer  all  these  questions  in  the  nega- 
tive." 

In  holding  that  a  state  did  not  tax 
an  interstate  transaction  by  impos- 
ing a  retail  vendor's  tar  upon  a 
domestic  corporation  selling  within 
prescribed  territory  in  the  state  au- 
tomobiles built  by  a  foreign  corpora- 
tion under  an  arrangement  by  which 
the  latter  agreed  to  build  for  and 
sell  automobiles  for  cash  less  a  cer- 
tain per  cent  than  list  prices,  deliver- 
ies to  be  made  as  soon  as  possible 
after  orders  for  deliveries  are  re- 
ceived, Justice  Lamar,  in  Banker 
Bros.  Co.  v.  Pennsylvania,  222  U.  S. 
210,  56  L.  Ed.  168,  said:  "This  is 
one  of  the  common  cases  in  which 
parties  find  it  to  their  interest  to 
occupy  the  position  of  vendor  and 
vendee  for  some  purpose  under  a  con- 
tract containing  terms  which,  for  the 
purpose   of  restricting  sales  and  se- 
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corporation  ships  its  manufactured  product  into  a  state  in  carload 


curing  payment,  come  near  to  creat- 
ing   the    relation    of    principal    and 
agent.       But,     as     between     Banker 
Brothers  Company  and  the  Pittsburg 
purchasers,  there  can  be  no  doubt  that 
it    occupied   the   position    of   vendor. 
As  such  it  was  bound  by  its  contract 
to  him,  and  under  the  duty  of  paying 
to  the  state  a  tax  on  the  sale.     The 
name    of    the    Piejrce    Company    was 
not  mentioned  in  the  order  signed  by 
the    purchaser.      Had    there    been    a 
breach   of   its  terms   he   would  have 
had   a   cause   of   action   against   the 
Banker  Brothers  Company,  with  whom 
alone  he  dealt.     If  he  had  failed  to 
complete    the    purchase,    the    Pierce 
Company  would  have  no  right  to  sue 
him  on  the  contract.    The  fact  that  he 
was  liable  for  the  freight  by  virtue 
of    the    agreement    to    'pay    the    list 
price  f.  o.  b.  factory'  did  not  convert 
it   into   a   sale  by   the   manufacturer 
at  the  factory;   neither  was  that  re- 
sult  accomplished  because,   with    the 
machine,   Banker    Brothers    Company 
also  delivered  to  the  buyer  in  Pitts- 
burg a  warranty  from  the  manufac- 
turer direct.     These  were  mere  inci- 
dents  of   the   intrastate   contract    of 
sale  between   Banker.  Brothers   Com- 
pany and  the  purchaser  in  Pittsburg, 
who  was  not  concerned  with  the  ques- 
tion as  to  how  the  machine  was  ac- 
quired by  his  vendor,  or  whether  that 
company  bought  it  from  another  deal- 
er in  the  same  city,  or  from  the  manu- 
facturer in  New  York.    The  contract 
was  made  in  Pennsylvania,  and  was 
there    to    be    performed    by    the    de- 
livery of  the  automobile  and  the  pay- 
ment of  the  balance  of  the  purchase 
price.     See   American   Steel    &   Wire 
Co.   v.   Speed,   192  U.   S.   500,   48  L. 
Ed.  538;  American  Exp.  Co.  v.  Iowa, 
196   U.   8.   146,   49  L.  Ed.  423.     The 
court    properly    held    it    was    not    an 


interstate    transaction,    but    taxable 
under  the  laws  of  Pennsylvania." 

"American    Steel    &    Wire    Co.    v. 
Speed,  192  U.  S.  500,  24  Sup.  Ct.  365v 
48   L.   Ed.   538,   is   most    instructive. 
The  American  Steel  &  Wire  Company 
selected   the   city   of  Memphis   as    a 
distributing  point  for  its  products,  se- 
curing a   local   transfer   company    to 
take    charge    of     its    products    when 
shipped   to   that   point,   assort   them, 
store  them  in  the  transfer  company's 
warehouses,    and    to    make    delivery 
therefrom  in  the  original  packages  to 
its  customers,  90  per  cent  thereof  out- 
side of  Tennessee,  either  as  expressly 
directed  by  it,  or  under  general  direc- 
tions in  favor  of  its  recognized  and 
approved     customers,     whose     names 
were  furnished  to  the  transfer  com- 
pany.    It   was    held   that   when    the 
goods    reached    the    warehouses    they 
had    reached    their    destination,    and 
were  liable  to  local  taxation.    In  this 
case  the  warehouses  were   rented  by 
the  transfer  company,  and  the  goods 
were  delivered  in  the  original  pack- 
ages; 90  per  cent  of  them  ultimately 
went  to  jobbers  who  resided  beyond 
the  limits  of  the  state  of  Tennessee, 
and  the  remaining  10  per  cent  were 
delivered    to    Memphis    jobbers,    all, 
however,   in   fulfillment    of   contracts 
previously  made  at  Chicago.     As  we 
understand    the    principle    definitely 
fixed  by  this  case,  the  goods  having 
come  into  the  state  of  Tennessee  aa 
the  property  of  the  foreign  merchant 
and  at  rest  there,  and  the  interstate 
journey  having  terminated,  the  goods 
became    liable    to    taxation    in    that 
state,  and  the  delivery  of  the  goods 
after  they  thus  reached  their  destina- 
tion constituted  doing  business  in  the 
state  in  which   such   deliveries  were 
made.     In  this  case  the  court  notes 
the  distinction  between  imports  in  the 
legal  sense,  that  is,  goods  brought  into 
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lota,  deposits  it  in  a  warehouse,  and  then  through  its  agents  takes 
small  quantities  of  it  from  such  warehouse  and  carries  them  through 
the  country  on  vehicles  and  sells  and  delivers  them  to  purchasers 
from  the  vehicles,  the  agents  are  not  engaged  in  making  sales  by 
sample  and  the  transactions  are  not  interstate  commerce.88  The  busi- 
ness of  a  foreign  corporation  in  bringing  its  adding  machines  into 
the  state  before  selling  them,  in  maintaining  a  stock  of  machines  for 
exhibition  and  trial  and  in  Selling  such  machines  in  the  state,  after 
their  transportation  in  interstate  commerce  has  been  concluded  and 
they  have  become  mingled  with  the  general  mass  of  property  in  the 
state,  in  renting  such  machines  and  collecting  rents  therefor  from 
its  customers  in  the  state  at  will,  in  buying  and  exchanging  ma- 
chines of  its  manufacture  for  machines  made  by  other  manufacturers 
and  in  selling  such  machines  so  received  in  exchange  at  will,  in  employ- 
ing a  mechanic  in  the  state  and  entering  into  contracts  for  repairing 
of  machines  owned  by  persons  in  the  state  from  time  to  time  and 
collecting  the  charges  therefor  and  in  keeping  on  hand  in  the  state 
certain  parts  of  machines  and  a  stock  of  paper  and  ribbons  suitable 
for  use  upon  the  machines,  which  are  freely  sold  from  time  to  time  by 
its  agent  in  the  state  to  its  customers,  is  not  "commerce  among  the 
states,"  but  is,  in  every  essential  particular,  intrastate  business.84' 


the  state  from  abroad,  'which  may  be 
there  freely  sold  in  original  packages, 
and  goods  transported  from  one  state 
to  another  in  interstate  commerce." 
General  R.  Signal*  Co.  v.  Com.,  118 
Va.  301,  87  S.  E.  598. 

88  American  Harrow  Co.  v.  Shaffer, 
68  Fed.  750. 

Nor  is  a  foreign  corporation,  en- 
gaged in  manufacturing  and  selling 
beer  at  wholesale  and  retail  and  own- 
ing a  warehouse  and  keeping  teams  at 
a  city  in  the  state  and  an  agent  there 
for  the  purpose  of  selling  it,  deliver- 
ing its  goods  and  collecting  for  the 
same,  engaged  in  interstate  commerce 
business.  G.  Heileman  Brewing  Co. 
v.  Piemeisl,  85  Minn.  121,  88  N.  W. 
441,  distinguished  in  Rock  Island  Plow 
Co.  v.  Peterson,  93  Minn.  356,  101  N. 
W.  616. 

84  Dalton  Adding  Mach.  Co.  v.  Com., 
118  Va.  563,  88  S»  E.  167.  In  holding 
that  a  foreign  corporation  was  trans- 


acting business  within  the  state  with- 
in the  purview  of  a  statute  regulat- 
ing its  right  to  do  business  therein 
where  it  appeared  that  it  was  ship- 
ping into  the  state  its  machines  and 
renting  them  at  an  annual  rent  for 
long  periods,  there  being  a  continued 
dealing  by  the  foreign  corporation 
with  the  property  in  the  state  after 
interstate  commerce  had  wholly  ceased 
its  dealings  therewith,  the  court  said, 
in  State  v.  Robertson,  271  Mo.  475,  196 
8.  W.  1132:  "We  are  of  opinion  that 
any  foreign  corporation,  without  tak- 
ing out  a  license  in  Missouri  under 
sections  3037,  3039,  3040,  and  3342, 
R.  S.  1909,  can  under  the  commerce 
clause  of  the  Federal  Constitution, 
unhindered  wholly  by  us  or  by  the 
laws  of  this  state,  sell  its  type-cast- 
ing machines  or  other  commodities  to 
citizens  of  this  state  under  such  terms 
as  it  seemB  fit  (Kansas  City  v.  Mc- 
Donald,   175   S.   W.   917;    Wulfing  v. 
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A  foreign  corporation  engaged  in  the  business  of  manufacturing 
and  dealing  in  farm  machinery  in  the  state  of  its  origin  and  other 
states  and  maintaining  an  agency  in  the  state  for  the  purpose  of 
receiving,  storing,  and  delivering  goods  to  purchasers  in  the  latter 
state,  to  whom  sales  were  made  by  orders  taken  by  traveling  salesmen 
subject  to  the  approval  of  the  foreign  corporation  at  its  home  office 
in  the  state  of  its  origin,  the  agent  in  the  state  having  no  authority 
to  make  sales  of  property  stored  with  it  or  to  take  or  receive  orders 
therefor,  its  authority  being  limited  exclusively  to  delivering  goods 
previously  sold,  by  the  foreign  corporation  through  its  traveling  sales- 
men, is  engaged  in  business  constituting  interstate  commerce.*5 

§  5773.  Sales  of  goods  by  foreign  corporation  through  factors  or 
commission  men.  Sales  of  goods  by  a  foreign  corporation  in  the 
state  through  factors  or  merchants  residing  therein  to  whom  such 
goods  have  been  consigned  for  sale  on  commission  are  transactions 
of  interstate  commerce.86    And  the  shipment  of  goods  into  the  state 

Cork  Co.,  250  Mo.  loe.  cit.  731,  157  S.      by   instalments,  but,   if  the   title  to 


W.  615);  that  it  can  likewise  sell  re- 
pair parts  to  purchasers  of  its  prod- 
ucts or  machines,  and  agree  to  send 
its  skilled  workmen  and  operatives 
into  this  state,  at  the  expense  of  the 
users  of  its  machines,  to  erect  the 
same  and  teach  the  manner  of  the 
operation  thereof  (Milan  Milling  Co. 
v.  Gorten,  93  Tenn.  590,  27  8.  W.  971, 
26  L.  R.  A.  135;  Flint,  etc.,  Mfg.  Co. 
v.  McDonald,  21  S.  D.  526,  114  N.  W. 
684,  14  L.  R.  A.  [N.  6.]  673,  130  Am. 
St.  Rep.  735).  But  we  do  not  think 
that  any  foreign  corporation  can 
through  a  period  of  ten  years  engage 
in  this  state  in  the  business  of  rent- 
ing out  its  property  at  an  annual 
rent  reserved,  and  of  collecting  that 
rent  yearly  throughout  rental  periods 
of  six  years,  without  complying  with 
our  statutes  licensing  foreign  corpo- 
rations. *  *  *  In  interstate  com- 
merce the  delivery  of  the  commodity 
to  the  purchasing  citizen  of  another 
state  may  be  either  in  the  domicile 
of  the  vendor  or  of  that  of  the 
vendee;  it  may  be  for  cash,  or  on 
time,  by  giving  credit  and  taking 
back  security,  by  payment  in  full  or 


the  commodity  does  not  pass,  and 
is  not  to  pass,  certainly  the  business 
i.i  not  traffic;  it  is  not  buying  and 
selling.  It  is  but  the  bringing  of  the 
property  of  the  foreign  corporation 
into  this  state,  and  so  dealing  there- 
with after  it  is  in  the  state  as  to 
make  of  such  property  a  source  of 
income  to  the  foreign  Corporation.  In 
short,  it  is  a  continued  dealing  by 
the  foreign  company  with  the  prop- 
erty in  this  state  after  interstate  com- 
merce has  wholly  ceased  its  dealings 
therewith.  If  such  acts  do  not  con- 
stitute transacting  business  in  this 
state,  it  is  difficult  to  conceive  what 
would  be  necessary  in  order  for  a 
foreign  corporation  to  transact  busi- 
ness here.  Nor  does  the  fact  that  a 
studied  effort  to  givre  to  the  transac- 
tions a  false  color  of  interstate  com- 
merce in  any  way  change  this  view." 
•  SB  Rock  Island  Plow  Co.  v.  Peter- 
son, 93  Minn.  356,.  101  N.  W.  616. 

36  United  States.  Mitchell  Wagon 
Co.  v.  Poole,  235  Fed.  817;  Cole  Motor 
Car  Co.  v.  Hurst,  228  Fed.  280;  In  re 
Monongahela  Distillery  Co.,  186  Fed. 
220;    Atlas  Engine  Works  v.  Parkin- 
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by  a  foreign  corporation  for  storage  and  sale  on  commission  is  an 


son,  161  Fed.  223;  Butler  Bros.  Shoe 
Co  v.  United  States  Rubber  Co.,  156 
Ted.  1. 

Alabama.  Tyson  v.  Jennings  Prod- 
uce Co.,  —  Ala.  App.  — ,  77  So.  986. 

Kansas.  Hessig-Ellis  Drug  Co.  v. 
Sly,  83  Kan.  60,  Ann.  Cas.  1912  A 
551,  109  Pac.  770. 

Michigan.  Standard  Fashion  Co.  v. 
Cummings,  187  Mich.  196,  L.  R.  A. 
1916  F  329,  Ann.  Cas.  1916  E  413, 
153  N.  W.  814;  E.  A.  Lange  Medical 
Co.  v.  Brace,  186  Mich.  453,  152  N. 
W.  1026. 

New  York.  Brookf  ord  Mills  v.  Bald- 
win, 154  App.  Div.  553,  139  N.  Y. 
Supp.  195;  Penn  Collieries  Co.  v.  Mc- 
Keever,  93  App.  Div.  303,  87  N.  Y. 
Supp.  869;  Badische  Lederwerke  v. 
Capitelli,  92  Misc.  260;  155  N.  Y. 
Supp.  651;  Brown  Seed  Co.  v.  Rich- 
ardson, 53  Misc.  517,  103  N.  Y.  Supp. 
243;  Waller  v.  Rothfield,  36  Misc.  177, 
73  N.  Y.  Supp.  141;  Bertha  Zinc  & 
Mineral  Co.  v.  Clute,  7  Misc.  123,  27 
N.  Y.  Supp.  342;  Chase-Hackley  Piano 
Co.  v.  Griffen,  149  N.  Y.  Supp.  998. 

North  Dakota.  Sucker  State  Drill 
Co.  v.  Wirtz,  17  N.  D.  313,  18  L.  R. 
A.  (N.  S.)  134,  115  N.  W.  844;  State 
v.  Robb-Lawrence  Co.,  17  N.  D.  257, 16 
L.  R.  A.  (N.  S.)  227,  115  N.  W.  846. 

Oregon.  Vermont  Farm  Maeh.  Co. 
v.  Hall,  80  Ore.  308,  156  Pac.  1073. 

Pennsylvania.  See  In  re  Hovey's 
Estate,  198  Pa,  385,  48  Atl.  311,  aff'g 
9  Pa.  Dist.  Rep.  183. 

South  Dakota.  Sioux  Remedy  Co.  v. 
Lindgren,  27  S.  D.  123,  130  N.  W.  49. 

Tennessee.  I.  J.  Cooper  Rubber  Co. 
v.  Johnson,  133  Tenn.  562,  182  S.  W. 
593. 

Texas.  Allen  v.  Tyson-Jones  Buggy 
Co.,  91  Tex.  22,  40  S.  W.  393,  714; 
Eastman  v.  Tiger  Vehicle  Co.,  —  Tex. 
Civ.  App.  — ,  195  S.  W.  336;  Stein 
Double  Cushion  Tire  Co.  v.  Wm.  T. 
Fulton  Co.,  —  Tex.  Civ.  App.  — ,  159 


S.  W.  1013;  Lasater  v.  Purcell  Mill 
&  Elevator  Co.,  22  Tex.  Civ.  App.  33, 
54  S.  W.  425;  Keating  Implement  & 
Machine  Co.  v.  Favorite  Carriage  Co., 
12  Tex.  Civ.  App.  666,  35  S.  W.  417. 
In  Butler  Bros.  v.  TJ.  S.  Rubber 
Co.,  156  Fed.  1,  where  the  rubber  com- 
pany, a  New  Jersey  corporation,  ship- 
ped rubber  goods  to  a  Colorado  shoe 
corporation  engaged  in  the  purchase 
and  sale  of  merchandise  in  Colorado, 
and  where  the  shoe  company  made 
factorage  contracts  with  the  rubber 
company  for  the  shipment  of  goods  to 
the  shoe  company,  Sanborn,  J.,  said: 
"Let  us  now  turn  to  the  contracts, 
observe  what  the  rubber  company 
agreed  to  do  and  what  it  actually 
did  under  them.  *  *  *  It  agreed  to 
ship  the  goods  from  its  warehouse, 
or  its  mill,  upon  the  orders  of  the 
appellee,  to  that  company  in  Denver, 
and  it  did  so.  It  contracted  to  do, 
and  it  did,  nothing  more.  It  never 
had  any  office  or  place  of  business 
in  Colorado.  It  never  received,  stored, 
handled,  or  sold  any  goods,  or  collect- 
ed any  money  for  the  sales  of  any 
goods,  in  that  state  under  its  contract. 
It  never  incurred,  assumed,  or  paid 
any  expenses  of  doing  all  these  things, 
or  of  conducting  any  of  the  business. 
The  shoe  company  had  and  maintained 
a  place  of  business  in  Colorado,  it 
rented  or  owned  the  place  in  which 
the  business  in  Colorado  was  done, 
and  it  agreed  to  bear  all  the  expenses 
and  losses  of  receiving,  storing,  and 
selling  the  goods,  and  it  did  so.  The 
purchasers  of  the  goods  were  purchas- 
ers from  it,  solicited  and  secured  by 
it.  They  were  its  customers,  and 
liable  to  it  for  the  purchase  price 
of  the  goods.  The  goods  were  billed 
to  them  in  the  name  of  the  shoe  com- 
pany as  consignee.  The  profits  of 
the  business  and  the  work  of  the-busi- 
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interstate  transaction,  and  hence  such  foreign  corporation  in  so  doing 
is  not  amenable  to  the  laws  of  the  state  imposing  conditions  upon 


ness,  the  labor  of  receiving,  storing, 
and  selling  the  goods,  were  the  shoe 
company's.  The  profits  constituted 
its  factorage,  its  compensation,  for 
carrying  on  the  business.  *  *  *  The 
transaction  between  the  parties  to 
this  suit  is  interstate  commerce.  The 
rubber  company  did  not  agree  to  do, 
and  did  not  actually  do,  any  of  the 
business  of  receiving,  storing,  and 
selling  the  goods  in  Colorado.  The 
shoe  company  did  agree  to  do,  and 
did  do,  that  business."  In  this  case 
a  writ  of  certiorari  was  denied  by 
the  Supreme  Court.  212  TJ.  S.  577, 
53  L.  Ed.  658.  To  the  same  effect, 
see  Badische  Lederwerke  v.  Capitelli, 
92  N.  Y.  Misc.  260,  155  N.  T.  Supp. 
651. 

In  Tyson  v.  Jennings  Produce  Co., 
—  Ala.  App.  — ,  77  So.  986,  it  was 
said:  "Authorities  which,  upon  first 
blush,  would  appear  to  be  against 
this  view,  are  those  cases  challenging 
the  rights  of  various  states  to  impose 
ad  valorem  taxes  upon  goods  stored 
in  the  state  for  distribution,  and  are 
not  in  conflict  with  these  views;  and 
in  the  case  of  American  Steel  &  Wire 
Co.  v.  R.  A.  Speed,  192  IT.  8.  500,  24 
Sup.  Ct.  365,  48  L.  Ed.  on  pages  546 
and  547,  Mr.  Justice  White  explains 
and  differentiates  the  cases  which 
otherwise  might  seem  to  be  in  conflict 
along  this  line." 

In  the  case  of  In  re  Monongahela 
Distillery  Co.,  186  Fed.  220,  Judge 
Denison  said:  "Obviously  when  a 
consignor  without  the  state,  ships 
goods  to  a  factor  within  the  state, 
retaining  the  title  thereto,  and  con- 
templating sales  by  the  factor  to  its 
customers  within  the  state,  the  entire 
transaction  partakes  of  the  character 
of  both  interstate  commerce  and  of 
doing  business  by  the  consignor  with- 
in the  state.    Under  the  rule  stated  in 


Higgins  v.  McCrea,  116  TJ.  8.  671,  29 
L.  Ed.  764,  to  the  effect  that  the 
contracts  of  sale  made  by  a  factor 
in  his  own  name  are  in  law  the  con- 
tracts of  the  consignor,  it  would  seem 
that  sales  so  made  were  sales  by  the 
consignor  at  the  selling  point,  and 
that  when  as  in  this  case,  the  trans- 
action was  not  a  single  instance,  but 
both  parties  contemplated  a  perma- 
nent arrangement,  disposing  of  a  large 
amount  of  goods,  it  constituted  doing 
business  at  that  point;  but  such  con- 
clusion is  only  argumentative,  and  the 
contrary  result  is  reached  by  the  Cir- 
cuit Court  of  Appeals  of  the  Eighth- 
Circuit  Court,  in  a  very  elaborate 
opinion  in  Butler  Bros.  Shoe  Co.  v. 
IT.  S.  Rubber  Co.,  156  Fed.  1.  This 
decision  was  made  in  1907.  A  writ  of 
certiorari  was  denied  by  the  Supreme 
Court.  212  IT.  S.  577,  29  Sup.  Ct 
686,  53  L.  Ed.  658.  It  has  been  cited 
and  followed  *  *  *  (Atlas  Engine 
Works  v.  Parkinson,  161  Fed.  229), 
and  I  cannot  find  that  it  has  been 
in  any  way  questioned.  I  therefore 
accept  the  rule  there  stated,  and  think 
that  there  are  no  circumstances  in 
the  present  case  distinguishing  it  from 
the  Butler  Bros,  case."  Quoted  with 
approval  in  E.  A.  Lange  Medical  Co. 
v.  Brace,  186  Mich.  453,  152  N.  W. 
1026. 

"While  in  one  sense  a  factor  or 
commission  merchant  is  the  agent 
of  the  consigning  dealer  or  manufac- 
turer, he  does  not  conduct  an  agency 
or  business  for  the  latter  at  the  place 
of  business  of  the  former,  where  the 
sales  of  the  consigned  merchandise 
are  made  to  customers  chosen  by  the 
local  dealer,  at  his  own  risk,  and  the 
proceeds  of  the  sale  do  not  become 
the  exclusive  property  of  the  consign- 
ing company.  A  business  so  conducted 
is  truly  said  to  be  that  of  the  factor 
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which  foreign  corporations  may  do  business  within  its  borders.37  Nor 
is  this  rule  altered  by  the  fact  that  the  foreign  corporation  pays  a 
part  of  the  cost  of  advertising  the  goods.,§    Nor  does  a  provision  in 


or  commission  merchant."  I.  J. 
Cooper  Rubber  Go.  v.  Johnson,  133 
Tenn.  562,  182  S.  W.  593. 

The  selling  agent  of  a  corporation, 
who  was  located  at  the  corporation's 
home  office,  received  from  brokers  in 
another  state  a  telegraphic  offer  for 
produce  of  the  corporation  on  behalf 
of  a  customer  located  in  the  latter 
state  in  which  the  corporation  was  not 
qualified  to  do  business  and  in  which 
it  neither  maintained  any  business 
establishment  nor  stored  or  kept 
goods  on  hand,  except  an  occasional 
car  on  consignment  to  its  brokers  for 
sale  on  its  account.  The  selling  agent 
confirmed  the  prices  made  by  the 
broker,  who  thereupon  consummated 
the  sale  for  the  corporation 's  account, 
and  the  goods  were  shipped  under  a 
bill  of  lading  made  to  the  corporation 's 
order,  with  directions  to  notify  the 
broker.  The  broker  was  to  receive  a 
commission  for  its  services,  including 
the  collection  and  remittance  of  the 
purchase  price.  In  holding  that  the 
corporation  might  recover  in  the  state 
of  the  customer's  domicile  for  the 
latter  's  breach  of  the  contract  of  sale, 
the  court  said:  "In  such  circum- 
stances the  transaction  is  regarded 
as  one  of  interstate  commerce  effected 
through  a  broker  who  merely  negoti- 
ates, sees  to  the  delivery  of  the  goods 
and  collects  and  remits  the  price.  In 
a  similar  case,  though  that  of  a  factor, 
It  is  said  the  plaintiff  corporation  is 
not  selling  fruit  in  the  state  when  the 
transaction  assumes  the  form  above 
set  forth,  but  the  factor  is.  There- 
fore the  transaction  is  one  of  inter- 
state commerce,  and  this  is  true  even 
though  the  title  of  the  goods  remains 
in  the  seller  for  the  while.  See  Butler 
Bros.  Shoe  Co.  v.  V.  8.  Bubber  Co., 
156   Fed.    1,  20;    International   Text- 


Book  Co.  v.  Gillespie,  229  Mo.  397, 
129  S.  W.  922.  We  perceive  no  dis- 
tinction as  to  this  subject-matter  in 
a  case  such  as  this  where  the  sale  is 
made  by  a  broker  in  Missouri,  when  it 
is  remembered  the  title  remains  in  the 
seller  in  either  case  until  the  goods 
are  delivered  and  a  similar  agency 
as  to  the  mere  right  to  sue  attends 
either  the  factor  or  the  broker."  Di- 
nuba  Farmers'  Union  Packing  Co.  v. 
J.  M.  Anderson  Grocer  Co.,  193  Mo. 
App.  236,  182  S.  W.  1036.  See,  how- 
ever, Farrand  Co.  v.  Walker,  169  Mo. 
App.  602,  155  S.  W.  68,  where  a  con- 
tract  between  a  foreign  corporation 
and  a  local  dealer  by  which  the  former 
appointed  the  latter  its  agent  for  the 
pale  of  organs  manufactured  by  it, 
which  were  to  be  kept  in  stock  and 
sold  by  the  agent  on  a  commission, 
was  held  to  be  a  contract  creating  a 
branch  agency,  and  not  a  transaction 
relating  to  interstate  commerce.  And 
see  also  Com.  v.  Parlin  &  Orendorff 
Co.,  118  Ky.  168,  80  8.  W.  791. 

87  Sucker  State  Brill  Co.  v.  Wirtz, 
17  N.  B.  313,  18  L.  B.  A.  (N.  S.)  134, 
115  N.  W.  844. 

88  "The  only  fact  which  distin- 
guishes the  instant  case  from  the  or- 
dinary interstate  transaction  involved 
in  the  sale,  shipment,  and  delivery  of 
merchandise  manufactured  in  one 
state  and  sent  into  another,  upon 
orders  solicited  by  agents,  is  placing 
the  vehicles  on  exhibition  at  the 
Texas  State  Fair,  which  could  be 
sold  by  appellants  under  their  con- 
tract. The  most  that  can  be  deduced 
from  that  circumstance  is  that  it  was 
done  in  the  furtherance  of  the  busi- 
ness of  the  principal  and  agent  by 
advertising  the  commodity.  Appellee 
was  not  transacting  its  business  at  the 
exhibit.    The  only  business  transacted 
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the  contract  of  consignment  of  goods  to  be  sold  on  commission  that 
the  consignee  shall  insure  the  consigned  goods  in  his  hands  at  his 
cost  and  that  the  policy  covering  sach  insurance  shall  be  made  pay- 
able to  and  deposited  with  the  consignor  foreign  corporation,  con- 
stitute the  consignee  a  business  agency  of  the  corporation  and  war- 
rant it  as  being  treated  as  doing  business  in  the  state.89 

A  municipality  cannot  impose  a  license  tax  upon  a  resident  broker 
acting  only  in  negotiating  sales  of  merchandise,  which,  at  the  time, 
is  situated  in  another  state,  as  such  business  constitutes  interstate 
commerce.40  So,  a  merchandise  broker,  who  is  engaged  exclusively  in 
the  business  of  making  contracts  in  the  state  of  his  residence  by  sample 
for  the  sale  and  delivery  to  citizens  of  the  state  of  goods  which,  at 
the  time  of  entering  into  such  contract,  are  the  property  of  citizens 
of  other  states  and  situated  in  such  other  states,  is  not  amenable 
to  the  provisions  of  an  ordinance  of  the  city  where  he  maintains  an 
office  imposing  a  license  tax  upon  merchandise  brokers  who  maintain 
a  storeroom  or  wareroom  or  office  within  the  city  limits,  for  such  an 
ordinance,  as  to  him  and  his  vocation,  would  be  void  because  regu- 
lating interstate  commerce.41 


§5774.  Sales  involving  installation,  construction,  supervision  or 
repair.  There  is  considerable  confusion  in  the  cases  in  respect  to 
whether  contracts  by  a  foreign  corporation  to  sell  and  transport  the 
product,  which  it  manufactures  or  distributes,  to  a  resident  of  the 
state  and  to  erect  or  install,  or  superintend  the  erection  and  installa- 
tion of  the  same,  constitute  interstate  commerce.  Each  case  may  be 
said  to  depend  upon  its  own  peculiar  facts,  and  no  general  rule  can 
be  laid  down,  as  the  acts  to  be  done  by  the  foreign  corporation  in 
respect  to  the  erection  or  installation  of  machinery  sold  by  it  and 

there  was  the  agent's  business.    Ap-      rant    the    respective    expenditures." 


pellee  was  not  selling  vehicles  there, 
for  it  is  conceded  by  appellants  that 
they  were  doing  that  under  the  terms 
of  their  employment,  which,  by  the 
rule  in  Miller  v.  Goodman,  did  not 
change  the  interstate  character  of  the 
transaction.  Nor  can  the  payment 
by  appellee  of  the  expenses  incurred 
in  arranging  for  the  exhibit  serve 
to  change  the  actual  transaction  any 
more  than  could  the  payment  by  ap- 
pellants of  the  freight  thereon.  Each 
perhaps  assumed  that  the  benefits  aris- 
ing from  the   exhibition  would  war- 


Eastman  v.  Tiger  Vehicle  Co.,  —  Tex. 
Civ.  App.  — ,  195  S.  W.  336. 

*9I.  J.  Cooper  Rubber  Co.  v.  John- 
son, 133  Tenn.  562,  182  S.  W.  593. 
.  *•    Stratford    v.    City    Council   of 
Montgomery,    110    Ala.    619,    20    So. 
127. 

41  In  re  Bozelle,  57  Fed.  155,  follow- 
ing Bobbins  v.  Shelby  County  Tax- 
ing Dist,  120  17.  S.  489,  30  L.  Ed. 
694,  and  distinguishing  Ficklen  v. 
Shelby  County  Taxing  Dist.,  145  U. 
8.  1,  36  L.  Ed.  601. 
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shipped  into  the  state,  or  in  the  assembling  of  the  component  parts  of 
a  building  or  structure,  the  material  for  which  it  has  sold  and  trans- 
ported from  one  state  into  another  state  where  such  assembling  or 
construction  is  to  take  place,  necessarily  differ  in  most  cases  and  are 
dependent  upon  the  nature  of  the  material  or  article  sold  and  the 
work  contracted  to  be  done  in  respect  to  it. 

The  question  under  consideration  has  been,  in  various  forms,  a 
frequent  subject  of  decision  in  the  American  courts,  and  the  judicial 
consensus  is  that  the  mere  installation  of  machinery  or  other  appa- 
ratus, including  the  assembling  of  its  completed  and  adjusted  parts 
and  its  erection  in  its  place  for  use,  is  but  an  incident  of  the  sale, 
and  is  not,  in  that  connection,  an  act  of  local  business,  if  the  sale  and 
delivery  of  the  machinery  is  itself  an  act  of  interstate  commerce.48 
It  has  also  been  said  that,  "The  rule  governing  such  cases  is  this: 
Where  a  foreign  corporation  is  engaged  in  transactions  which  are  in 
character  partly  interstate  commerce  and  partly  purely  local,  and 
the  latter  element  can  be  separated  from  the  former,  state  statutes 
apply.  #  #  #  If ,  on  the  other  hand,  the  local  element  of  the  trans- 
action is  merely  incidental  to  the  element  of  interstate  commerce, 
the  whole  is  protected  from  state  laws."48 


« Puffer  Mfg.  Co.  v.  Kelly,  —  Ala. 
— ,  73  So.  403.  See  also  Smythe  Co. 
▼.  Ft.  Worth  Glass  &  Land  Co.,  105 
Tex.  8,  142  S.  W.  1157,  where  the 
Texas  court  declined  to  pass  on  the 
question,  and  York  Mfg.  Co.  v.  Colley 
(Tex.  Civ.  App.),  172  S.  W.  206. 

43  Einnear  &  Oager  Mfg.  Co.  v. 
Miner,  89  Vt.  572,  96  Atl.  333. 

Thus  it  is  held  in  Muller  Mfg.  Co. 
v.  First  Nat.  Bank  of  Dothan,  176 
Ala.  229,  57  So.  762,  that  a  foreign 
corporation  furnishing  and  erecting 
certain  trimming,  fixtures,  etc.,  for  a 
bank  building,  was  doing  business  in 
the  state  where  the  work  was  done. 
And  in  Browning  v.  Waycross,  233  IT. 
S.  16,  58  L.  Ed.  828,  it  is  held  that 
erecting  lightning  rods  as  agents  of  a 
nonresident  manufacturer  thereof,  be- 
ing local  and  separable,  was  doing 
business  in  that  state,  and  that  such 
business  was  subject  to  a  local  license 
tax.  See  also  American  Amusement 
Co.  v.  East  Lake  Chutes  Co.,  174  Ala. 
526,  56  So.  961. 


"Caldwell  v.  North  Carolina,  187 
IT.  S.  622,  47  L.  Ed.  336,  concerned 
the  validity  of  an  ordinance  of  the 
village  of  Greensboro,  imposing  a  tax 
upon  the  business  of  selling  or  deliver- 
ing picture  frames,  photographs,  etc 
The  question  was  whether  Caldwell, 
the  agent  of  an  Illinois  corporation, 
was  liable  for  this  tax,  because  in 
Greensboro  he  had  taken  from  a  rail- 
road freight  office  certain  packages 
•f  frames  and  pictures  which  were 
awaiting  delivery,  and  which  had 
been  shipped  to  Greensboro  by  the 
selling  corporation  to  its  own  order, 
for  the  purpose  of  filling  orders  pre- 
viously obtained  by  its  agents  in 
North  Carolina.  After  the  packages 
of  frames  and  pictures  were  received 
by  Caldwell,  in  a  room  in  a  hotel, 
the  pictures  and  frames  were  fitted 
together  and  were  delivered  to  those 
who  had  ordered  them.  The  assertion 
that  there  was  liability  for  the  tax 
was  based  on  the  contention  that  the 
act  of  Caldwell  in  receiving  the  pic- 
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If  there  is  a  sale  of  a  chattel,  complete  in  the  hands  of  the  vendor, 
although  it  may,  from  convenience  or  necessity,  be  transported 
membris  disjectis,  an  agreement  to  merely  set  it  up  ready  for  use  in 
the  vendee's  place  of  business  is  upon  its  face  but  an  incident  of  the 
sale  which  ought  not  to  destroy  its  character  as  a  single  and  indi- 
visible act  of  interstate  commerce.  This  is  especially  true  where  the 
manufacturer  of  complex  machinery  or  apparatus,  the  satisfactory 
operation  of  which  must  largely  depend  upon  the  nicety  or  perfection 
of  its  adjustments,  agrees  to  deliver  it  in  working  order  to  the  pur- 
chaser. Such  an  agreement  is  a  valuable  trade  inducement,  and  is  a 
reasonable  and  legitimate  incident  of  the  sale  itself.  But  this  conclu- 
sion may  be  defeated  by  various  considerations,  viz.,  by  the  character 
of  the  article  as  a  permanent  improvement  to  belong  to  the  freehold, 
by  the  nature  and  extent  of  the  labor  required  for  its  adaptation 
and  preparation  for  use,  and  the  time  and  conditions  under  which 
it  is  turned  over  to  the  purchaser  after  its  arrival.44 

tares  and  frames  and  bringing  them         80    if    a    machine     was    ordered 
together  was  not  under  the  protection      through  the  agent  of  a  foreign  eor- 


of  the  eommerce  clause,  but  was  the 
transaction  of  local  business  after  the 
termination  of  interstate  commerce; 
especially  because  the  pictures  and 
frames  had  been  shipped  from  Chicago 
in  separate  packages,  and  because  the 
pictures  and  frames  were  incomplete 
on  their  arrival,  and  were  made  com- 
plete in  the  state  by  the  union  ac- 
complished after  the  end  of  their 
movement  in  interstate  commerce. 
Both  of  these  propositions  were  de- 
cided to  be  unsound,  and  it  was  ad- 
judged that  as  both  the  pictures  and 
frames  had  been  ordered  from  another 
state,  and  their  shipment  was  the  ful- 
fillment of  an  interstate  commerce 
transaction,  the  mere  fact  that  they 
were  shipped  in  separate  packages 
and  brought  together  at  the  termina- 
tion of  the  transit  did  not  amount 
to  the  transaction  of  business  within 
North  Carolina  which  the  state  could 
tax  without  placing  a  direct  burden 
upon  interstate  commerce."  Chief 
Justice  White  in  Browning  v.  Way- 
cross,  233  U.  S.  16,  58  L.  Ed.  828. 

44  Puffer  Mfg.  Co.  v.  Kelly,  —  Ala. 
— ,  73  So.  403. 
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poration,  and  the  order  was  taken 
in  advance  and  sent  in  to  the  home 
office  of  the  corporation  and  there 
accepted  by  the  corporation  and  the 
machine  was  built  there  and  shipped 
and  delivered  to  the  purchaser  at  his 
residence  in  pursuance  of  a  contract 
thus  made,  it  was  an  interstate  trans- 
action; and  the  fact  that  the  agent, 
on  his  own  acount,  agreed  to  assemble 
and  install  the  machine  did  not  change 
its  status.  Citizens'  Nat.  Bank  v. 
Buckheit,  14  Ala.  App.  511,  71  80. 
82. 

In  like  manner,  where  the  agent  of 
a  foreign  corporation  takes  an  order 
for  a  blower  manufactured  by  it  and 
sold  by  him  on  commission,  the  order 
is  transmitted  to  the  company  for 
its  approval  and,  when  approved,  the 
machinery  is  shipped  to  the  purchaser, 
the  mere  fact  that  the  agent  inspects 
and  measures  the  building  and  the 
place  where  the  machinery  is  to  be 
installed  in  nowise  affects  the  char- 
acter of  the  transaction.  Clay,  C,  in 
Louisville  Trust  Co.  v.  Bayer  Steam 
Soot  Blower  Co.,  166  Ky.  744,  179  8. 
W.   1034. 
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According  to  some  of  the  cases,  wh^re  the  agreement  for  the  in- 


It  was  held  in  Tennessee  that  a  eon- 
tract  by  a  foreign  corporation,  which 
had  no  office  or  agency  in  the  state 
and  was  not  engaged  in  carrying  on 
any  business  in  the  state,  to  furnish 
to  citizens  of  the  state  certain  mill- 
ing machinery  and  to  adjust  it  in 
position  in  the  mill  of  the  purchaser 
situated  in  the  state  was  not  doing 
business  in  the  state  within  the  mean- 
ing of  a  statute  requiring  foreign  cor- 
porations, before  doing  business  in  the 
state,  to  register  their  charters,  as 
the  transaction  came  within  the  com- 
merce clause  of  the  Federal  Constitu- 
tion. Milan  Milling  &  Manufacturing 
Co.  v.  Gorten,  93  Tenn.  590,  26  L.  R. 
A.  135,  27  S.  W.  971,  quoting  with 
approval  Cooper  Mfg.  Co.  v.  Ferguson, 
113  U.  S.  727,  28  L.  Ed.  1137,  and 
distinguishing  Cary -Lombard  Lumber 
Co.  v.  Thomas,  92  Tenn.  587,  22  S. 
W.  743,  on  the  ground  that  in  that 
case  it  distinctly  appeared  that  the 
foreign  corporation  had  an  office  and 
lumber  yards  in  the  state,  was  actual- 
ly engaged  in  carrying  on  a  business 
in  the  state,  had  acquired  a  situs  and 
domicile  in  the  state  and  hence  was 
subject  to  the  regulations  of  the  stat- 
ute. See  also  Davis  &  Rankin  Bldg.  & 
Mfg.  Co.  v.  Caigle,  —  Tenn.  Ch.  — , 
53  S.  W.  240,  citing  with  approval 
Milan  Milling  &  Mfg.  Co.  v.  Gorten, 
93  Tenn.  590,  26  L.  R.  A.  135,  27  S. 
W.  971;  B.  F.  Sturtevant  Co.  v. 
Adolph  Leitelt  Ironworks,  196  Mich. 
552,  163  N.  W.  13;  S.  F.  Bowser  &  Co. 
v.  Savidusky,  154  Wis.  76,  142  N.  W. 
182. 

It  was  held  in  South  Dakota  that 
when  a  foreign  corporation  sold  a 
water  tank  and  tower  to  one  who  was 
erecting  a  system  of  waterworks  in 
the  state,  and  agreed  to  erect  the 
same  in  the  state,  the  transaction  was 
within  the  commerce  clause  of  the 
Federal  Constitution,  and  was  valid, 


notwithstanding  the  failure  of  the 
foreign  corporation  to  file  its  articles 
of  incorporation  and  appoint  a  resi- 
dent agent,  as  required  by  a  statute  of 
the  state.  Flint  &  Walling  Mfg.  Co. 
v.  McDonald,  21  S.  D.  526,  14  L.  R.  A.. 
(N.  8.)  673,  130  Am.  St.  Rep.  735,  114 
N.  W.  684,  quoting  with  approval 
Milan  Milling  &  Mfg.  Co.  v.  Gorten, 
93  Tenn.  590,  26  L.  R.  A.  135,  27  S.  W. 
971,  and  saying:  "It  is  contended  by 
the  appellants  that,  conceding  that  the 
plaintiff  might  be  protected  by  the 
commerce  clause  of  the  Federal  Con- 
stitution in  making  the  sale  of  the 
tank  and  tower  to  McDonald,  yet  its 
contract,  connected  with  the  erection 
of  the  tower  and  tank  at  the  village 
of  Carthage,  took  it  out  oi  the  com- 
merce clause  of  the  Federal  Constitu- 
tion; and  they  cite  in  support  of  their 
contention  the  case  of  Diamond  Glue 
Co.  v.  United  States  Glue  Co.,  187  U. 
S.  611,  47  L.  Ed.  328.  But  this  con- 
nection is  clearly  untenable.  The  case 
cited  is  clearly  distinguishable  from 
the  case  at  bar.  In  that  case  the 
contract  was  to  erect  buildings  for 
the  manufacture  of  glue  in  the  state 
of  Wisconsin  and  to  carry  on  the  busi- 
ness of  manufacturing  therein.  In  the 
present  case  the  contract  of  the  plain- 
tiff was  for  the  sale  of  the  machinery 
and  incidentally  the  setting  up  of 
the  same  upon  foundations  prepared 
by  the  contractor  McDonald,  and  such 
an  adjustment  of  the  tower  and  tank 
did  not  in  our  opinion  so  far  change 
the  contract  as  to  take  it  out  of  the 
protection  of  the  commerce  clause 
above  referred  to.''  See  also  DeWitt 
v.  Berger  Mfg.  Co.  (Tex.  Civ.  App.)f 
81  S.  W.  334,  where  an  intermediate 
court  of  review  in  Texas  held  that  a 
foreign  corporation,  without  comply- 
ing with  the  statute  imposing  con- 
ditions precedent  to  the  right  to  do 
business  in  the  state,  could  sue  to  re- 
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stallation  of  the  article  or  machine  sold  is  not  a  necessary  or  an 


cover  the  price  of  certain  metal  ceil- 
ing shipped  from  Ohio  and  the  cost 
of  putting  up  the  ceiling. 

A  contract  for  the  sale  by  a  foreign 
corporation  of  a  soda  fountain  and 
its  appurtenances  to  be  shipped  from 
the  state  by  which  the  corporation 
was  created  into  another  state  and  to 
be  installed  in  the  latter  state  at 
the  vendee's  place  of  business,  the 
vendor  agreeing  to  take  in  exchange 
an  old  soda  fountain  and  appurte- 
nances in  use  by  the  vendee  at  his 
place  of  business,  is  a  transaction  of 
interstate  commerce,  Puffer  Mfg.  Go. 
«v.  Kelly,  —  Ala.  — ,  73  So.  403.  Somer- 
ville,  J.,  said:  "The  decisive  ques- 
tion therefore  is  whether  these  pro- 
visions, or  either  of  them,  contem- 
plate and  embrace,  in  their  reason- 
able performance,  the  transaction  of 
local  business  in  Alabama  as  dis- 
tinguished from  an  act  of  commerce 
between  two  states.  In  American 
Amusement  Co.  v.  East  Lake  Chutes 
Co.,  174  Ala.  526,  56  So.  961,  where 
the  claim  was  for  the  price  of  labor 
and  materials  in  the  erection  of  an 
improvement  on  the  defendant 's  prop- 
erty, including  the  transportation  and 
assembling  of  a  complete  machine 
and  attachments  from  Virginia  to 
Alabama,  we  held  that  the  perform- 
ance of  the  contract  was  not  merely 
the  delivery  of  an  article  of  commerce, 
but  the  erection  of  an  improvement 
on  the  defendant '8  premises,  and 
hence  it  was  subject  to  local  laws. 
That  case  is  very  clearly  distinguish- 
able from  the  instant  case,  and  in 
the  recent  case  of  Hurst  v.  Fitz 
Water  Wheel  Co.,  197  Ala.  10,  72  So. 
314,  we  said  in  discussing  the  language 
and  holding  in  the  Amusement  Com- 
pany case:  'We  are  not  prepared 
to  extend  the  doctrine  announced  in 
the  above  case  to  the  limit  of  hold- 
ing that  merely  installing  a  piece  of 


machinery  in  this  state,  or  putting 
it  together,  when  the  sale  would 
otherwise  be  interstate  commerce, 
would  be  engaging  in  or  transacting 
business  within  the  state;  but  we  do 
not  now  decide  the  question,  because 
not  necessary.'  In  Muller  Mfg.  Co. 
v.  Bank,  176  Ala.  229,  57  So.  762,  in 
accord  with  the  ruling  in  the  Amuse- 
ment Company  case,  we  said:  'The 
contract  shows  more  than  an  ordinary 
sale,  and  in  its  entirety  covers  the 
furnishing  of  material  and  the  erec- 
tion of  same  in  a  specified  manner, 
as  well  as  many  other  acts,  such  as 
the  construction  of  brick  walls,  wains- 
coting, tinting,  and  the  doing  of  di- 
verse things,  in  addition  to  supplying 
the  material,  and  therefore  includes 
the  doing  of  business  in  this  state 
as  previously  defined  by  this  court. '  ' ' 

The  fact  that  a  contract  of  a  foreign 
corporation  to  furnish  mill  machinery 
to  be  shipped  from  the  state  by  which 
the  corporation  was  created  into  an- 
other state  where  it  was  to  be  instal- 
led in  a  mill  contains  a  provision 
that  the  corporation  will  furnish  a 
millwright  to  assist  in  erecting  such 
machinery  and  putting  it  in  position 
in  said  mill,  does  not  deprive  the 
transaction  of  its  character  as  inter* 
state  commerce.  Wolf  Co.  v.  Kutch, 
147  Wis.  209,  132  N.  W.  981. 

In  Black-Clawson  Co..  v.  Carlyle 
Paper  Co.,  133  111.  App.  61,  it  was 
held  that  an  interstate  sale  and  de- 
livery of  paper-mill  machinery  was 
none  the  less  a  single  act  of  commerce, 
although  the  vendor  agreed  to  furnish 
a  competent  man  for  thirty  days  to 
assist  in  erecting  the  machinery  at 
the  vendee's  mill. 

A  contract  by  a  foreign  corpora- 
tion for  the  sale  of  the  material  for 
the  construction  of  an  aerial  tram- 
way to  be  erected  across  a  river,  and 
the  furnishing  of  a  competent  scper- 
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essential  part  of  the  contract  of  sale,  the  transaction  does  not  con- 


intendent  to  facilitate  the  erection  of 
the  machinery  and  make  proper  ad- 
justment thereof,  involves  interstate 
commerce.  A.  Leschen  &  Sons  Bope 
Co.  v.  Moser,  —  Tex.  Civ.  App.  — , 
159  8.  W.  1018.  The  court  said:  "No 
obligation  rested  upon  Moser  to  ac- 
cept or  retain  the  services  of  this 
man,  but  it  appears  that  he  did  ac- 
cept such  services,  and  even  dele- 
gated him  the  power  to  hire  and  dis- 
charge those  who  erected  the  tram- 
way for  Moser  and  were  paid  by 
Moser  for  their  work.  The  contract 
did  not  provide  for  the  sale  and  de- 
livery of  a  tramway  after  its  com- 
pletion, nor  did  it  call  for  the  sale 
of  a  tramway  delivered  with  an  agree- 
ment to  install  the  same,  but  it  was 
merely  proposed  to  furnish  a  com- 
petent superintendent  in  order  to  fa- 
cilitate the  erection  of  the  machinery 
by  Moser  and  make  proper  adjustment 
thereof.  We  do  not  think  this  inci- 
dental agreement  can  be  given  the 
effect  of  making  the  transaction  one 
not  involving  interstate  commerce.  To 
so  hold  would  mean  that  a  corporation 
in  another  state  would  have  to  forego 
sales  in  such  state  of  machinery ,  to 
be  erected  in  this  state,  if  the  pur- 
chaser refused  to  buy  unless  the  cor- 
poration furnished  a  capable  man  to 
supervise  the  erection  and  adjustment 
x>f  the  machinery,  or  else  it  would 
have  to  secure  a  permit  to  do  business 
in  this  -state.  "■  See  York  Mfg.  Co. 
v.  Colley,  —  Tex.  Civ.  App.  — ,  172 
6.  W.  206,  distinguishing  above  case. 
In  distinguishing  A.  Leschen  &  Sons 
Bope  Co.  v.  Moser,  —  Tex.  Civ.  App. 
— ,  159  S.  W.  1018,  it  was  said  by  the 
court  in  General  Signal  Co.  v.  Com., 
118  Va.  301,  87  S.  E.  598:  "It  will 
be  noted  that  in  the  case  at  bar 
the  General  Railway  Signal  Company 
did  provide  the  construction  of  the 
signal    towers,    and    made,   repeated 


agreements  to  install  the  same,  where- 
as in  the  Moser  case  the  agreement 
was  to  furnish  a  superintendent  to  fa- 
cilitate the  erection  of  the  machinery 
by  the  purchaser.  This  superintend- 
ent was  to  be  paid  by  the  purchaser, 
all  installation  was  done  by  Moser, 
the  purchaser,  and  all  the  expenses 
thereof  paid  by  him,  whereas  here 
the  installation  was  done  by  the  Gen- 
eral Railway  Signal  Company,  the 
foreign  corporation,  and  all  the  ex- 
penses were  borne  by  it,  and  the  con- 
tract called  (to  use  its  own  language) 
for  the  completion  of  the  entire  sys- 
tem and  the  turning  over  6t  the  same 
to  the  railway  company  as  a  finished 
job.  It  would  seem  that  the  mere 
statement  of  these  facts  is  conclusive 
of  the  proposition  that  the  defendant 
company,  during  the  many  months  it 
has  taken  to.  construct  these  signals, 
has  been  doing  business  in  this  state, 
and  is  therefore  liable  to  the  fine 
imposed  for  the  violation  of  the  stat- 
ute referred  to.M 

The  sale  of  a  cleaning  outfit  con- 
sisting of  several  parts  to  be  shipped 
by  a  foreign  corporation  into  the  state, 
and  there  installed  by  it,  does  not 
constitute  doing  busines  in  the  state. 
Bowser  &  Co.  v.  Savidusky,  154  Wis. 
76,  142  N.  W.  182. 

Where  a  foreign  corporation  in  mak- 
ing a  sale  of  goods  to  be  shipped  into 
another  state  agrees  to  furnish  one  of 
its  employees  to  aid  the  purchaser  in 
starting  a  contest  in  which  the  goods 
sold  are  to  be  the  prizes  awarded  to 
the  successful  contestants,  the  trans- 
action is  not  deprived  of  its  inter- 
state character  by  the  fact  of  so  send- 
ing its  employee  into  the  state  for 
such  purpose.  American  Mfg.  Co.  v. 
©kidmore  Drug  &  Furniture  Co.,  — 
Tex.  Civ.  App.  — ,  170  S.  W.  128.  See 
also  Buffalo  Refrigerating  Mach.  Co. 
v.  Penn  Heat  &  Power  Co.,  178  Fed. 
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stitute  interstate  commerce.45    So  the  business  of  erecting  lightning 


606;  Portland  Co.  v.  Hall  &  Grant 
Const.  Co.,  121  N.  Y.  App.  Div.  779, 
106  N.  T.  Supp.  649,  rehearing  granted 
123  N.  Y.  App.  Div.  495,  108  N.  Y. 
Supp.  821;  Peek-Hammond  Co.  v. 
Hamilton  Independent  School  Diet., 
—  Tex.  Civ.  App.  — ,  181  S.  W.  697. 

4*  United  States.  Browning  v. 
Waycross,  233  U.  S.  16,  58  L.  Ed. 
828;  Nickerson  v.  Warren  City  Tank 
Co.,  223  Fed.  843. 

Michigan.  B.  F.  Sturtevant  Co.  v. 
Adolph  Leitelt  Iron  Works,  196  Mich. 
552,  163  N.  W.  13;  Power  Specialty 
Co.  v.  Michigan  Power  Co.,  190  Mich. 
699,  157  N.  W.  408. 

Minnesota.  Palm  Vacuum  Cleaner 
Co.  v.  Bjornstad,  136  Minn.  38,  161 
N.  W.  215. 

Texas.  S.  B.  Smythe  Co.  v.  Ft. 
Worth  Glass  &  Sand  Co.  105  Tex.  8, 
142  S.  W.  1157;  York.  Mfg.  Co.  v. 
Colley,  —  Tex.  Civ.  App.  — ,  172  S. 
W.  206;  Ft.  Worth  Glass  &  Sand  Co. 
v.  S.  B.  Smythe  Co.  (Tex.  Civ.  App.), 
128  &  W.  1136. 

Vermont.  Kinnear  &  Gager  Mfg. 
Co.  v.  Miner,  89  Vt.  572,  96  Atl.  333. 

Virginia.  General  B.  Signal  Co.  v. 
Com.,  118  Va.  301,  87  S.  E.  598. 

It  is  held  in  Minnesota  that  a  con- 
tract by  a  foreign  corporation,  which 
has  not  complied  with  the  laws  of  the 
state  so  as  to  entitle  it  to  transact  its 
business  therein,  for  the  sale  and 
shipment  to  a  resident  of  the  state  of 
a  certain  machine,  coupled  with  an 
agreement  to  install  the  same  in  a 
building  of  the  purchaser  in  the  state, 
is  not  protected  as  an  interstate  com- 
merce transaction;  for  the  agreement 
for  the  installation  of  the  machine, 
not  being  a  necessary  or  an  essential 
part  of  the  contract  of  sale,  requires 
the  doing  of  business  in  the  state,  and 
renders  the  whole  contract  unenforce- 
able in  the  courts  of  the  state. 
Palm  Vacuum  Cleaner  Co.  v.  Bjorn- 


stad, 136  Minn.   38,  161   N.   W.   215. 
Brown,  C.  J.,  said:     "The  decisions 
rendered  are  not  in  harmony.    In  Ten- 
nessee, South  Dakota,  and  Wisconsin 
it  has  been  held  that  the  matter  of  in- 
stalling the  machine  is  merely  inci- 
dental to  and  in  aid  of  the  contract  of 
sale,  which,  standing  alone,  amounts 
to   a   transaction    of   interstate   com- 
merce.   Milan  Mfg.  Co.  v.  Gorton,  93 
Tenn.  590,  27  S.  W.  971,  26  L.  B.  A. 
135;   Bowser  v.   Savidusky,   154  Wis. 
76,  142  N.  W.  182;  Flint  Mfg.  Co.  v. 
McDonald,  21   S.  D.  526,  114  N.   W. 
564,  14  L.  B.  A.  (N.  &)  673,  130  Am. 
©t.  Bep.  735.     A  contrary  conclusion 
was  reached  by  the  Supreme  Court  in 
Browning  v.  Waycross,  233  U.  S.  16, 
58  L.  Ed.  828,  where  it  was  held  that 
a  sale  of  lightning  rods  by  a  corpora- 
tion  to   be   shipped   into   a   state    in 
which  the  corporation  was  not  entitled 
to  transact  business,  coupled  with  the 
further  agreement  to  affix  them  to  the 
purchaser's    building,    was    not    pro- 
tected   as    an     interstate     commerce 
transaction,  for  the  reason  that   the 
act  of  affixing  the  rods  to  the  building, 
*ot  being  a  necessary  nor  an  essential 
part  of  the  contract  of  sale,  was  a 
state  transaction  subject  to  its  local 
laws,  and  prohibited  to  foreign  corpo- 
rations which  have  not  complied  with 
the  statutes  authorizing  the  transac- 
tion of  their  business  therein.    The  de- 
cision   there   rendered   has  been   fol- 
lowed and  applied  in  several  of  the 
state     courts.    *     •    *    Within     the 
rule   of   these  decisions,   in  order   to 
bring  the  transaction  within  the  pro- 
tection   of    interstate    commerce,    it 
must  appear  that  the  matter  of   in- 
stallation is,  by  reason  of  some  pe- 
culiarity   of    the    article,    or    of    the 
machine    sold,    a    necessary    and    es- 
sential part  of  the  transaction.     We 
adopt   that   rule   as   the   law   of  the 
state,    and    follow    and    apply    the 


9616 


Ch.  65] 


Foreign  Corporations 


[§  5774 


rods  as  the  agent  of  6,  foreign  corporation,  on  whose  behalf  such  agent 
had  solicited  orders  for  the  sale  of  such  lightning  rods  and  had  re- 
ceived the  rods  when  shipped  on  such  orders  from  another  state,  the 
price  paid  for  the  rods  to  the  corporation  including  the  duty  to  erect 
them  without  further  charge,  does  not  constitute  interstate  com- 
merce.46 The  building  and  constructing  of  a  glass  factory  in  the  state 


Browning  case  and  those  cited  with- 
out any  attempt  to  repeat  or  to  en- 
large upon  the  reasoning  given  there- 
in. We  do  this,  not  because  the  rule 
of  the  courts  holding  that  the  matter 
of  installation  is  a  mere  incident  to 
the  main  transaction,  and  not  there- 
fore affecting  its  character  as  inter- 
state commerce  is  wholly  without 
merit,  but  to  the  end  that  there  may 
be  uniformity  in  the  administration 
of  the  law  upon  this  subject  in  this 
state,  by  the  federal  courts  sitting 
therein,  and  by  our  own  courts.  *  *  * 
And  moreover,  what  constitutes  inter- 
state commerce  is  so  essentially  a  fed- 
eral question  that  we  may  adopt  with- 
out discussion  the  decisions  of  the 
supreme  court  as  final  and  binding. 
*  *  *  Jt  is  not  a  case  of  a  single 
transaction  (W.  H.  Lutes  Co.  v.  Wy- 
song,  100  Minn.  112,  110  N.  W.  367), 
for  plaintiff  had  in  the  same  manner - 
and  upon  the  same  terms  sold  other 
machines  to  residents  of  the  state, 
through  the  same  or  some  other  rep- 
resentative." 

The  case  of  Bowser  &  Co.  v. 
Schwartz,  152  Wis.  408,  140  N.  W. 
51,  included  the  same  question,  the 
contract  therein  showing  that  the  for- 
eign unlicensed  corporation  sold  and 
installed  a  dry-cleaning  outfit,  but  the 
court  did  not  specifically  pass  upon 
the  validity  of  the  installation  feature 
of  the  contract.  That  question  came 
up  later  in  Bowser  &  Co.  v.  Savidusky, 
154  Wis.  76,  142  N.  W.  182,  where  it 
was  held  that  the  assembling  and  in- 
stallation of  the  plant  were  mere 
incidents  to  the  sale,  and  that  the 
transaction  did   not   thereby  lose  its 


interstate  commerce  character. 

When  a  foreign  corporation  secured 
through  a  traveling  agent  a  contract 
with  a  resident  of  the  state  for  the 
placing  of  his  advertisement  on  the 
drop  curtain  in  a  theater  in  the  state, 
and  the  maintenance  and  display  of 
such  advertisement  thereon  for  a  spe- 
cified time,  and  the  corporation  man- 
ufactured the  advertisement  and 
installed  and  maintained  it  in  the 
theater  pursuant  to  its  contract,  it  was 
held  in  an  action  for  the  recovery  of 
the  contract  price  of  two  years'  main- 
tenance and  display  of  such  advertise- 
ment that  there  could  be  no  recovery 
as  such  part  of  the  contract  was  to  be 
performed  wholly  in  the  state  and 
was  wholly  of  a  local  character,  and 
the  corporation  had  not  complied  with 
the  requirements  of  a  statute  making 
such  compliance  a  condition  precedent  > 
to  a  valid  contract.  Imperial  Curtain 
Co.  v.  Jacob,  163  Mich.  72,  127  N.  W. 
772.  Stone,  J.,  said:  "If  this  con- 
tract had  been  simply  for  the  manu- 
facture in  Philadelphia  of  an  adver- 
tisement and  the  installation  of  the 
same  in  the  theater  a  different  ques- 
tion would  be  presented.  We  are  of 
the  opinion  that  this  case  is  governed 
and  controlled  by  the  case  of  Haugh- 
ton  Elevator  &  Machine  Co.  v.  Detroit 
Candy  Co.,  156  Mich.  25,  120  N.  W. 
18." 

4*  Browning  v.  Waycross,  233  IT.  8. 
16,  58  L.  Ed.  828,  aff'g  11  Ga.  App. 
46,  74  S.  E.  564,  holding  that  such 
agent  was  subject  to  a  license  tax 
imposed  by  a  municipal  corporation 
on  lightning  rod  agents  or  dealers  en- 
gaged in  putting  up  or  erecting  light- 
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by  a  foreign  corporation  having  no  place  of  business  in  the  state  is 


ning  rods  within  its  corporate  limits. 
White,  C.  J.,  said:  "The  plaintiff  in 
error  was  charged  in  a  municipal 
court  with  violating  an  ordinance 
which  imposed  an  annual  occupation 
tax  of  $25.00  upon  'lightning  rod 
agents  or  dealers  engaged  in  putting 
up  or  erecting  lightning  rods  within 
the  corporate  limits'  of  the  city  of 
Waycross.  Although  admitting  that 
he  carried  on  the  business,  he  pleaded 
not  guilty  and  defended  upon  the 
ground  that  he  had  done  so  as  the 
agent  of  a  St.  Louis  corporation  on 
whose  behalf  he  had  solicited  orders 
for  the  sale  of  lightning  rods;  had 
received  the  rods  when  shipped  on 
such  orders  from  St.  Louis,  and  had 
erected  them  for  the  corporation,  the 
price  paid  for  the  rods  to  the  corpo- 
ration including  the  duty  to  erect 
them  without  further  charge.  This 
it  was  asserted .  constituted  the  carry- 
ing on  of  interstate  commerce  which 
the  city  could  not  tax  without  vio- 
lating the  Constitution  of  the  United 
States.  *  *  *  We  are  of  the  opin- 
ion that  the  court  below  was  right  in 
holding  that  the  business  of  erecting 
lightning  rods  under  the  circumstances 
•  disclosed  was  within  the  regulating 
power  of  the  state,  and  not  the  sub- 
ject of  interstate  commerce,  for  the 
following  reasons:  (a)  Because  thje 
affixing  of  lightning  rods  to  houses 
was  the  carrying  on  of  a  business  of 
a  strictly  local  character,  peculiarly 
within  the  *  *  *  control  of  state 
authority,  (b)  Because,  besides,  such 
business  was  wholly  separate  from 
interstate  commerce,  involved  no 
question  of  the  delivery  of  property 
Bhipped  in  interstate  commerce  or  of 
the  right  to  complete  an  interstate 
commerce  transaction,  but  concerned 
merely  the  doing  of  a  local  act  after 
interstate  commerce  had  completely 
terminated.    *    *    *    It  was  not  with- 


in the  power  of  the  parties  by  the 
form  of  their  contract  to  convert  what 
was  exclusively  a  local  business,  sub- 
ject to  state  control,  into  an  interstate 
commerce  business  protected  by  the 
commerce  clause."  The  ratio  deci- 
dendi is  thus  stated:  "It  is  manifest 
that  if  the  right  here  asserted  were 
recognized  *  *  *  all  lines  of  de- 
marcation between  national  and  state 
authority  would  be  obliterated,  since 
it  would  necessarily  follow  that  every 
kind  or  form  of  material  shipped  from 
one  state  to  another  and  intended  to 
be  used  after  delivery  in  the  construc- 
tion of  buildings  or  in  the  making  of 
improvements  in  any  form  would  or 
could  be  made  interstate  commerce. " 
In  conclusion,  the  Chief  Juatice  sig- 
nificantly observes:  "Of  course  we 
are  not  called  upon  here  to  consider 
how  far  interstate  commerce  might 
be  held  to  continue  to  apply  to  an 
article  shipped  from  one  state  to 
another,  after  delivery  and  up  to  and 
including  the  time  when  the  article 
was  put  together  or  made  operative 
in  the  place  of  destination  in  a  case 
where,  because  of  some  intrinsic  and 
peculiar  quality  or  inherent  complex- 
ity of  the  article,  the  making  of  such 
agreement  was  essential  to  the  accom- 
plishment of  the  interstate  transac- 
tion. In  saying  this  we  are  not 
unmindful  of  the  fact  that  some  sug- 
gestion is  here  made  that  the  putting 
up  of  the  lightning  rods  after  deliv- 
ery by  the  agent  of  the  seller  was  so 
vital  and  so  essential  as  to  render  it 
impossible  to  contract  without  an 
agreement  to  that  effect,  a  suggestion, 
however,  which  we  deem  it  unneces- 
sary to  do  more  than  mention  in  order 
to  refute  it. ' '  See  also  Phoenix  Nurs- 
ery Co.  v.  Trostel,  166  Wis.  215,  164 
N.  W.  995. 

Where    a    foreign    corporation,    en- 
gaged in  the  engineering  and  contract- 
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not  interstate  commerce,   where  the  foreign  corporation   employed 


ing  business  and  having  no  factory 
or  workshop  where  anything  was 
made,  and  manufacturing  the  machin- 
ery which  it  designed,  but  buying  and 
bringing  together  the  parts  of  any 
particular  plant  which  it  contracted 
to  construct  or  erect,  entered  into  a 
contract  for  the  furnishing  and  erec- 
tion of  machinery  for  an  ice-making 
and  refrigerating  plant  for  a  domestic 
corporation  on  its  real  property  within 
the  state,  it  was  held  its  purchasing 
and  bringing  together  of  the  parts 
necessary  to  complete  the  plant  did 
not  constitute  interstate  commerce, 
but  was  doing  business  in  the  state 
within  the  meaning  of  a  statute  pro- 
viding that  no  foreign  corporation 
shall  do  business  in  the  state  without 
having  one  or  more  places  of  business 
and  an  authorized  agent  or  agents  in 
the  same  upon  whom  process  may  be 
served.  Buffalo  Refrigerating  Mach. 
Co.  v.  Penn  Heat  &  Power  Co.,  178 
Fed.  696.  McPherson,  J.,  said:  "It 
bought  the  materials  wherever  its  ad- 
vantage was  0  served,  and  assembled 
them  at  a  given  place,  putting  them 
together  there  in  order  to  make  an 
operative  machine.  It  is  undoubtedly 
true  as  its  counsel  argues,  that  the 
Buffalo  Company  did  no*  more  than  is 
done  by  a  foreign  corporate  manufac- 
turer who  sells  a  machine  in  this  state, 
ships  it  from  the  foreign  factory,  and 
puts  it  together  here;  and  it  is  plausi- 
bly contended  that,  as  the  foreign 
manufacturer  is  protected  by  the  com- 
merce clause  of  the  Federal  Consti- 
tution, the  plaintiff  company  should 
enjoy  the  same  protection.  But  the 
essential  difference  is  that,  while  the 
result  is  the  same — the  buyer  gets  a 
completed  machine^— the  process  dif- 
fers materially.  In  the  one  case  the 
corporate  power  is  to  manufacture 
and  sell;  in  the  other  to  furnish  plans 
and  drawings,  and  to  erect.     And  as 


the  two  businesses  are  distinct,  al- 
though they  may  produce  the  same 
result,  so  also  the  legal  consequences 
are  distinct.  The  manufacturing  com- 
pany is  protected  by  the  Federal  Con- 
stitution, because  its  business  is  to 
carry  on  commerce;  the  engineering 
company  is  not  thus  protected,  be- 
cause its  business  is  not  to  carry  on 
commerce,  but  is  of  a  different  char- 
acter. "  See  also  B.  F.  Sturtevant 
Co.  v.  Adolph  Leitelt  Iron  Works,  196 
Mich.  552,  163  N.  W.  13. 

A  Texas  court,  relying  upon  the 
Browning  case  as  its  authority,  has 
recently  held  that  a  foreign  corpora- 
tion which  contracted  to  sell  and  in- 
stall in  a  building  in  the  state  screens 
for  doors  and  windows,  and  fulfilled 
the  contract,  its  agent  who  solicited 
and  received  the  order  doing  the  car- 
penter work  necessary  to  fit  and  in- 
stall the  screens,  was  doing  business 
in  the  state  not  protected  by  the  inter- 
state commerce  clause  of  the  Federal 
Constitution,  whether  such  screens 
were  sent  to  the  purchaser  or  to  the 
agent,  and,  consequently,  could  not 
maintain  an  action  for  the  purchase 
price  of  such  screens,  where  it  had 
not  complied  with  the  statute  of  the 
state  requiring  foreign  corporations 
'before  doing  business  in  the  state  to 
file  a  copy  of  their  articles  of  incorpo- 
ration with  the  secretary  of  state. 
Buhler  v.  E.  T.  Burrowes  Co.,  —  Tex. 
Civ.  App.  — ,  171  S.  W.  791.  The 
c#urt  said:  "The  evidence  further 
shows  that  this  was  its  regular  way  of 
doing  business.  However,  this  is  not 
material,  as  one  transaction  is  suffi- 
cient to  constitute  the  transaction  of 
business  in  this  state.  Smythe  v.  Ft. 
Worth  Glass  &  Sand  Co.,  105  Tex.  8, 
142  S.  W.  1157.  If  a  foreign  corpo- 
ration can,  without  complying  with 
our  statutes,  engage  in  the  business 
of   putting   up    screens   in    Texas,   a 
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the  necessary  labor  and  purchased  some  of  the  material  in 
the  state.47  A  foreign  corporation  which  makes  a  contract  by  its 
resident  agent  to  furnish  material  manufactured  by  it  in  the  state  of 
its  domicile  for  a  building  in  another  state  and  to  construct  portions 
of  such  building,  in  consideration  for  which  it  is  to  receive  a  lump 
sum,  not  as  pay  for  the  material  shipped  from  the  state  of  its  domicile 
alone,  but  for  the  labor  and  material  purchased  in  the  other  state  as 
well,  and  which  sends  into  such  other  state  a  superintendent  and 
laborers  to  do  the  work  it  had  engaged  to  do,  is  doing  business  in  the 
state  within  the  meaning  of  a  statute  requiring  foreign  corporations 
before  doing  business  in  the  state  to  obtain  a  permit,  as  the  transac- 
tion is  not  simply  a  sale  of  goods  shipped  into  such  state  to  the  pur- 
chaser, but  the  prosecution  in  the  state  of  its  business,  as  though  it 
was  operating  in  the  state  of  its  creation.4*  It  has  also  been  held 
that  a  corporation  engaged  in  constructing  oil  tanks  in  the  state  of 
its  origin  and  shipping  them  to  other  states  where  they  were  erected 
for  the  purchaser  by  the  employees  of  the  foreign  corporation  is  not 
engaged  in  interstate  commerce.40  An  interstate  contract  for  the 
sale  and  installation  of  the  machinery  and  apparatus  for  a  complete 
ice  plant,  the  work  covering  a  period  of  about  three  weeks,  during 
which  the  vendor  keeps  possession  and  control  and  operates  it  one 
week  before  its  acceptance  by  the  purchaser,  has  been  held  not  to  be 
interstate  commerce,  but  the  transaction  of  local  business.60  Where  a 
foreign  corporation  engaged  in  manufacturing  materials  for  rail- 
way signaling  devices  at  factories  outside  of  the  state  contracted  to 

business  which  any  carpenter  can  per-  Smyth e  Co.  v.  Ft.  Worth  Glass  &  Band 
form,  it  can  also  sell  all  the  material  Co.,  105  Tex.  8,  142  S.  W.  1157. 
for  a  house,  ship  it  in  from  another  *•  St.  Louis  Expanded  Metal  &  Fire- 
state,  and  contract  to  put  it  up  in  Proofing  Co.  v.  Beilharz  (Tex.  Civ. 
this  state,  keeping  a  force  of  carpen-  App.),  88  S.  W.  512,  distinguishing 
ters  and  mechanics  for  that  purpose.  Allen  v.  Tyson-Jones  Buggy  Co.,  91 
Nor  can  it  be  contended  that  the  in-  Tex.  22,  40  S.  W.  393,  714,  and  Miller 
stallation  of  screens  is  such  a  delicate  v.  Goodman,  91  Tex.  41,  40  S.  W.  718. 
and  complex  task  that  the  business  See  also  Peck-Hammond  Co.  v.  Hamil- 
of  selling  them  cannot  be  carried  on  ton  Independent  School  Dist.,  —  Tex. 
unless  the  seller  furnishes  experts  to  Civ.  App.  — ,  181  6.  W.  697,  holding 
do  the  work  of  putting  them  in  place,  that  a  contract  to  furnish  and  erect 
so  this  case  does  not  fall  within  the  a  steam  heating  plant  in  a  public 
class  of  cases  upon  which  the  "Supreme  school  building  constituted  doing  bus- 
Court  of  the  United  States  declined  iness  in  the  state, 
to  express  an  opinion  in  the  Brown-  4*Nickerson  v.  Warren  City  Tank 
ing  v.  City  of  Waycross  case."  &  Boiler  Co.,  223  Fed.  843. 

*7Ft.  Worth  Glass  &  Sand  Co.  v.  MYork  Mfg.  Co.  ▼.  Colley,  —  Tex. 

S.  B.  Smythe  Co.   (Tex.  Civ.  App.),  Civ.  App.  — >  172  6.  W.  206. 
128    &   W.    1136.      See    also    S.    B. 
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equip  a  domestic  railway  company's  line  in  the  state  with  railway 
signals,  and  in  order  to  construct  the  signals  as  required  by  the  con- 
tract it  was  necessary  to  employ  in  the  state  labor,  skilled  and  un- 
skilled, some  of  which  consisted  of  employees  brought  into  the  state 
from  another  state,  and  the  materials  were  shipped  into  the  state  to 
the  order  of  the  foreign  corporation,  it  was  held  that  the  transaction 
was  not  interstate  commerce,  and  that  such  materials  became  part 
of  the  property  located  in  the  state  and  were  liable  to  taxation 
and  were  not  protected  by  the  commerce  clause  of  the  Federal  Con- 
stitution.51 


ftl  General  By.  Signal  Co.  v.  Com., 
118  Va.  301,  87  S.  E.  598,  following 
Browning  v.  Waycross,  233  U.  S.  16, 
58  L.  Ed.  828,  and  distinguishing 
Bobbins  v.  Shelby  County  Taxing 
Dist.,  120  U.  S.  489,  30  L.  Ed.  694, 
and  A.  Leschen  Sons  Bope  Go.  v. 
Moser  {Tex.  Civ.  App.),  159  S.  W. 
1018.  "The  facts  of  this  case  show 
the  object  of  the  Southern  Bailway 
Company,  the  purchaser,  was  to  secure 
the  erection,  of  permanent  structures 
upon  its  right  of  way,  and  not  the 
purchase  of  goods  to  be  transported 
in  interstate  commerce.  In  this  trans- 
action the  interstate  commerce  ended 
when  the  materials  shipped  from  the 
factory  in  New  York  were  delivered, 
not  to  the  Southern  Bailway,  but  to 
the  defendant  in  Virginia.  They  then 
became  a  part  of  the  property  located 
in  Virginia  still  owned  by  the  de- 
fendant, liable  to  state  taxation,  and 
no  longer  protected  by  the  commerce 
clause  of  the  constitution.  It  is  well 
established  that  if  such  materials  had 
been  brought  into  this  state  for  the 
purpose  of  storage  they  would  be  lia- 
ble to  state  taxes,  and  surely  it  fol- 
lows that  if,  after  the  transportation 
was  ended,  its  owner  changed  their 
form  from  personal  property  into  real 
estate  by  building  them  into  perma- 
nent structures,  such  a  disposition  of 
its  property  in  this  state  is  not  inter- 
state commerce.  •  *  *  *  If  the 
erection    of   such    structures   is    con- 


strued to  be  engaging  in  interstate 
commerce,  and  not  doing  business 
within  the  state  in  which  they  are 
erected,  then  it  follows  that  none  of 
the  great  railway  supply  companies, 
nor  those  persons  and  corporations  en- 
gaged in  the  construction  of  locomo- 
tives, engines,  cars,  the  cutting  of 
ties,  the  building  of  station  houses, 
the  construction  of  office  buildings, 
and  producing  many  other  things  ulti- 
mately intended  to  be  instrumentali- 
ties of  commerce,  are  doing  business 
within  the  states  in  which  such  occu- 
pations are  carried  on.  If  such  a  doc- 
trine be  established,  then  the  defend- 
ant company  is  not  doing  intrastate 
business  in  the  state  of  New  York, 
because  it  is  engaged  in  the  construc- 
tion of  instrumentalities  intended  to 
be  used  in  interstate  commerce.  We 
believe  the  true  doctrine  to  be  that 
those  engaged  in  manufacturing  or 
producing  instrumentalities  of  com- 
merce are  engaged  in  intrastate  busi- 
ness in  the  state  in  which  the  work  is 
done  and  subject  to  the  laws  of  the 
state  governing  local  business  transac- 
tions. *  *  *  In  the  first  place,  in 
the  case  at  bar  the  defendant  com- 
pany was  not  selling  an  article  of 
personal  property  to  the  railway  com* 
pany.  It  made  a  contract  to  construct 
the  signals  in  Virginia,  and  much  of 
the  work  done  in  Virginia  was  in  no 
degree  complex,  such  as  concrete 
work,     digging     ditches,     connecting 
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Repairs  to  buildings,  structures  or  machinery  in  the  state,  are  not 
interstate  commerce.69 

§5775.  Sale  of  stocks*  bonds,  securities  and  choses  in  action. 
Stocks,  bonds,  debentures  and  other  securities  are  subject-matters 


wires,  the  employment  of  unskilled 
labor  and  painting,  such  as  an  ordi- 
nary painter  could  do;  and  it  is  ad- 
mitted that  they  can  and  do  sell  the 
signals  to  certain  railway  companies 
which  do  all  the  construction  work 
for  themselves,  apparently  finding  no 
difficulty  in  securing  competent  elec- 
tricians for  the  purpose,  so  there  can 
be  no  inherent  complexity  about  the 
construction  of  railway  signals  which 
cannot  be  overcome  by  those  who  de- 
sire to  engage  in  such  a  business." 
General  By.  Signal  Go.  v.  Com.,  118 
Va.  301,  67  S.  E.  598. 

68  Pederson  v.  Delaware,  L.  A  W.  R. 
Co.,  229  TJ.  S.  146,  57  L.  Ed.  1125,  3 
N.  C.  C.  A.  779,  Ann.  Cas.  1914  C  153. 
See  Minneapolis  &  St.  L.  R.  Go.  v. 
Winters,  242  U.  S.  353,  61  L.  Ed.  3587 
13  N.  C.  C.  A.  1127,  Ann.  Cas.  1918  B 
54,  aff'g  131  Minn.  496,  155  N.  W. 
1103;  General  Ry.  Signal  Co.  v.  Com., 
118  Va.  301,  87  S.  E.  598. 

A  contract  by  a  foreign  corporation 
which  is  engaged  in  the  business  of 
manufacturing,  constructing  and  in- 
stalling freight  and  passenger  eleva- 
tor*, and  has  no  office  or  place  of  busi- 
ness in  the  state,  for  the  installation 
of  a  new  freight  elevator  and  to  re- 
pair an  old  elevator  for  a  specified 
sum  for  the  entire  work  is  local  busi- 
ness, and  comes  within  the  prohibition 
of  a  statute  forbidding  a  foreign  cor- 
poration to  do  business  within  the 
state  unless  it  shall  file  in  the  office 
of  the  secretary  of  state  a  copy  of  its 
articles  of  incorporation.  Haughton 
Elevator  &  Machine  Go.  v.  Detroit 
Candy  Co.,  156  Mich.  25,  120  N.  W. 
18.  Grant,  J.,  said:  "If  this  con- 
tract was  merely  for  the  installation 


of  a  new  elevator,  plaintiff  could  urge 
with  much  reason  that  it  was  an  act 
of  interstate  commerce,  and  did  not 
fall  within  the  cases  of  Hastings  In- 
dustrial Go.  v.  Moran,  143  Mich.  679, 
107  N.  W.  706,  and  Pittsburg  Const. 
Co.  v.  West  Side  Belt  R.  Co.,  154  Fed. 
929,  11  L.  B.  A.  (N.  S.)  1145,  but 
within  Milan  Milling  &  Manufactur- 
ing Co.  v.  Gorten,  93  Tenn.  590,  26 
L.  R.  A.  135,  27  S.  W.  971,  and  other 
similar  cases.  But  repairs  to  build- 
ings and  machinery  are  in  no  sense 
interstate  commerce.  That  part  of  the 
contract  was  to  be  performed  wholly 
in  Michigan.  It  can  make  no  differ- 
ence whether  in  doing  such  business 
the  contractor  hires  his  help  in  the 
state  or  from  without,  or  whether  he 
buys  what  articles  he  needs  for  re- 
pairs in  the  state  or  without.  It  is 
local  business,  and  corporations  who 
undertake  such  work,  even  in  a  sin- 
gle transaction  come  within  the  pro- 
hibition of  the  statute.  See  Rough  v. 
Breitung,  117  Mich.  48,  75  N.  W. 
147."  See  also  B.  F.  Sturtevant  Go. 
v.  Adolph  Leitelt  Iron  Works,  196 
Mich.  552,  163  N.  W.  13. 

A  contract  which,  in  addition  to 
providing  for  the  sale,  shipment  and 
installation  of  goods  manufactured  by 
the  seller,  a  foreign  corporation,  in 
another  state,  further  provides  for  the 
maintenance  by  it  in  the  state  of  an 
agency  for  the  purpose  of  examining, 
repairing  and  replacing  such  goods 
for  an  indefinite  period,  relates  to 
local  transactions  and  not  to  inter- 
state commerce.  Nernst  Lamp  Co.  v. 
Conrad,  165  Mich.  604,  131  N.  W. 
120. 
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of  interstate  commerce.58  A  foreign  corporation  engaged  in  the 
business  of  selling  stocks  and  bonds  to  residents  of  the  state  and  send- 
ing them  to  him  through  the  mails  or  by  a  common  carrier  is  engaged 
in  interstate  commerce.54  The  validity  and  effect  of  legislation, 
known  as  the  "Blue  Sky  laws,"  which  regulates,  under  certain  con- 
ditions, the  sale  by  foreign  and  domestic  corporations  and  dealers,  of 
stocks,  bonds  and  other  evidences  of  indebtedness  is  fully  considered 
elsewhere.55 

While  a  foreign  corporation  carrying  on  the  business  of  selling  to 
merchants  in  the  state,  upon  mail  orders  addressed  to  it  at  its  place  of 
business  in  another  state,  merchants'  trading  stamps  and  redeeming 
the  same  with  premiums  shipped  from  such  other  state  as  ordered, 
is  engaged  in  interstate  commerce  and  cannot  be  required  to  pay 


58  Caldwell  v.  Sioux  Falls  Stoek 
Yards  Co.,  242  U.  S.  559,  61  L.  Ed. 
493;  Merrick  v.  N.  W.  Halsey  Co.,  242 
U.  S.  568,  61  L.  Ed.  488,  rev'g  228 
Fed.  805;  Hall  v.  Geiger-Jones  Co., 
242  U.  S.  539,  61  L.  Ed.  480,  L.  B.  A. 
1917  F  514,  Ann.  Cas.  1917  C  643, 
rov'g  230  Fed.  233;  East  v.  Van  De- 
man  ft  Lewis  Co.,  240  IT.  S.  342,  60 
L.  Ed.  679,  L.  B.  A.  1917  A  421,  Ann. 
Cas.  1917  B  455;  Bracey  v.  Darst,  218 
Fed.  482,  quoted  with  approval  in 
Sperry  ft  Hutchinson  Co.  v.  Hill,  76 
W.  Va.  680,  86  S.  E.  748;  Standard 
Home  Co.  v.  Davis,  217  Fed.  904;  Wil- 
liam E.  Compton  Co.  v.  Allen,  216 
Fed.  537;  Alabama  &  N.  O.  Transp. 
Co.  v.  Doyle,  210  Fed.  173;  State  v. 
Schofield,  136  La.  702,  67  So.  557; 
Sperry  ft  Hutchinson  Co.  v.  Hill,  76 
W.  Va.  680,  86  S.  E.  748.  See  also 
subdiv.  xiv,  infra. 

"In  so  far  as  the  business  of  brok- 
ers holding  a  membership  in  a  board 
of  trade,  stock  exchange,  or  other  like 
institution  in  a  state  other  than  this 
and  maintaining  a  branch  office  or 
place  of  business  in  this  state,  con- 
sists of  the  purchase  of  shares  of  the 
capital  stock  of  corporations,  in  such 
board  of  trade,  stock  exchange  or  like 
institution,  actual  receipt  of  the  pur- 
chased certificates  representing  such 
shares  for  and   on   account   of   their 


patrons,  and  a  resale  of  such  shares 
in  such  market,  without  actual  de- 
livery of  the  certificates  to  their  prin- 
cipals or  patrons,  upon  orders  of  pur- 
chase and  sale  given  and  received  at 
auch  office  or  place  of  business,  it  is 
not  interstate  in  character,  within  the 
meaning  of  constitutional  provision 
inhibiting  state  regulation  of  inter- 
state commerce,  and  the  agency  is  sub- 
ject to  regulation  and  taxation  by  this 
state  in  respect  to  their  business,  even 
though  other  portions  thereof  may  be 
interstate  in  the  sense  of  said  provi- 
sion.' 9  Winkleman  ft  Co.  v.  Blue,  79 
W.  Va.  5J8,  92  S.  E.  124,  citing  Ware 
ft  Leland  v.  Mobile  County,  209  IT.  S. 
405,  52  L.  Ed.  855,  14  Ann.  Cas.  1031. 

•*  Geiger- Jones  Co.  v.  Turner,  230 
Fed.  233.  This  case  was  reversed  in 
Hall  v.  Geiger-Jones  Co.,  242  U.  S. 
539,  61  L.  Ed.  480,  L.  B.  A.  1917  F 
514,  Ann.  Cas.  1917  C  643,  in  which 
the  court  upheld  the  validity  of  the 
Ohio  ' '  Blue  Sky ' '  law  as  being  a  po- 
lice regulation  and  affecting  inter- 
state commerce  in  such  articles  only 
incidentally. 

As  to  whether  the  soliciting  of 
stock  subscriptions  by  foreign  corpo- 
rations constitutes  doing  business 
within  state,   see  subdiv.  xrv,   infra. 

W  See  the  chapter  on  Govern- 
mental Control,  supra. 
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a  state  license  tax  for  the  privilege  of  conducting  such  business,56  the 
delivery  by  a  merchant  of  coupons,  slips,  certificates  and  other  profit- 
sharing  discount  or  premium  tokens,  in  connection  with  the  sale  of 
merchandise  at  retail,  has  been  held  not  interstate  commerce  so  as  to 
be  exempt  from  the  application  of  a  statute  imposing  a  license  fee  on 
merchants  using  such  redeemable  coupons,  profit-sharing  certificates, 
or  other  evidences  of  indebtedness  or  liability,  redeemable  in  pre- 
miums, notwithstanding  the  coupons  may  have  been  inserted  into  the 
retail  packages  by  the  manufacturer,  producer  or  shipper  outside  of 
the  state  and  are  redeemable  outside  of  the  state  by  such  manufac- 
turer, producer  or  shipper  or  some  designated  company  or  agency 
outside  of  the  state.*7 


§5776.  Insurance  not  commerce.  The  business  of  insurance,  as 
ordinarily  conducted,  is  not  commerce,  and  a  state  may  absolutely 
exclude  a  foreign  insurance  company  from  doing  business  within  the 
state  or  may  permit  it  to  come  within  the  state  under  such  restraints 
and  regulations  as  the  state  may  choose,68  and  at  the  present  time 


MSperry  &  Hutchinson  Co.  v.  Hill, 
76  W.  Va.  680,  86  S.  E.  748.  See  also 
Lottery  Case,  188  U.  S.  321,  47  L.  Ed. 
492;  Stone  v.  Mississippi,  101  U.  8. 
814,  25  L.  Ed.  1079;  License  Tax 
Cases,  5  Wall.  (U.  S.)  462,  18  L.  Ed. 
497. 

&7  Rast  v.  Van  Deman  &  Lewis  Co., 
240  U.  S.  342,  60  L.  Ed.  679,  L.  E.  A. 
1917  A  421,  Ann.  Cas.  1917  B  455. 

M  United  States.  Northwestern 
Hut.  Life  Ins.  Co.  v.  Wisconsin,  247 
U.  8.  132,  62  L.  Ed.  1025;  South  Caro- 
lina v.  McMaster,  237  U.  S.  63,  59  L. 
Ed.  839,  aff'g  94  S.  C.  379,  77  8.  E. 
401;  Thames  &  M.  M.  Ins.  Co.  v. 
United  States,  237  U.  S.  19,  59  L.  Ed. 
821;  Harrison  v.  St.  Louis  &  8.  F.  B. 
Co.,  232  U.  8.  318,  58  L.  Ed.  621, 
L.  B.  A.  1915  F  1187;  New  York  Life 
Ins.  Co.  v.  Deer  Lodge  County,  231 
U.  8.  495,  58  L.  Ed.  332;  Hunter  v. 
Mutual  Beserve  Life  Ins.  Co.,  218 
U.  S.  573,  54  L.  Ed.  1155,  30  L.  B.  A. 
686;  Commercial  Mut.  Ace.  Co.  v. 
Davis,  213  U.  S.  245,  53  L.  Ed.  782; 
Mutual  Beserve  Fund  Life  Ass'n  v. 
Phelps,  190  U.  8.  147,  47  L.  Ed.  987; 


Nutting  v.  Massachusetts,  183  U.  S. 
553,  46  L.  Ed.  324;  New. York  Life 
Ins.  Co.  v.  Cravens,  178  U.  8.  389,  44 
L.  Ed.  1116;  Connecticut  Mut.  Life 
Ins.  Co.  v.  Spratley,  172  U.  8.  602, 
43  L.  Ed.  569;  Orient  Ins.  Co.  v. 
Daggs,  172  U.  8.  557,  43  L.  Ed.  552; 
Hooper  v.  California,  155  U.  8.  647, 
648,  39  L.  Ed.  297;  Crutcher  v.  Ken- 
tucky, 141  U.  8.  47,  35  L.  Ed.  649; 
Equitable  Life  Assur.  Society  v.  Clem- 
ents, 140  U.  8.  226,  35  L.  Ed.  497; 
Philadelphia  Fire  Ass'n  v.  New  York, 
119  U.  8.  110,  30  L.  Ed.  342;  Doyle  v. 
Continental  Ins.  Co.,  94  U.  8.  535,  24  L. 
Ed.  148;  Home  Ins.  Co.  v.  City  Coun- 
cil of  Augusta,  93  U.  8.  116,  23  L. 
Ed.  825;  Liverpool  Ins.  Co.  v.  Massa- 
chusetts, 10  Wall.  566,  19  L.  Ed.  1029; 
Ducat  v.  Chicago,  10  Wall.  510,  19  L. 
Ed.  972;  Paul  v.  Virginia,  8  Wall.  168, 
19  L.  Ed.  357;  Adler- Weinberger  8.  S. 
Co.  v.  Bothschild  &  Co.,  123  Fed.  145, 
rev'd  130  Fed.  866;  Niagara  Fire  Ins. 
Co.  v.  Cornell,  110  Fed.  816;  Manches- 
ter Fire  Ins.  Co.  v.  Herriott,  91  Fed. 
711;  Berry  v.  Mobile  Life  Ins.  Co., 
Fed.  Cas.  No.  1,358. 
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practically  every  state  in  the  Union  has  passed  laws  in  regard  to  in- 


Alabama.  Continental  Ins.  Co.  v. 
Parkes,  142  Ala.  650,  39  So.  204; 
Noble  v.  Mitchell,  100  Ala.  519,  25  L. 
B.  A.  238,  14  So.  581. 

Colorado.  Tabor  y.  Goss  &  Phillips 
Mfg.  Co.,  11  Colo.  419,  18  Pac.  537. 

Georgia.  Goldsmith  v.  Home  Ins. 
Co.,  62  Ga.  379. 

Illinois.  People  v.  Fidelity  &  Casu- 
alty Co.  of  New  York,  153  111.  25,  26 
L.  R.  A.  295,  38  N.  E.  752;  Germania 
Ins.  Co.  v.  Swigert,  128  111.  237,  4  L. 
R.  A.  473,  21  N.  E.  530;  Pierce  v. 
People,  106  111.  11,  46  Am.  Rep.  683, 
Home  Ins.  Co.  v.  Swigert,  104  111. 
653;  Ducat  v.  Chicago,  48  HI.  172,  95 
Am.  Dec.  529,  aff'd  10  Wall.  (U.  S.) 
410,  19  L.  Ed.  972;  People  v.  Thur- 
ber,  13  111.  554;  Indiana  Millers'  Mut. 
Fire  Ins.  Co.  v.  People,  65  111.  App. 
335,  aff'd  170  HI.  474,  49  N.  E.  364. 

TiuHana.  State  v.  Insurance  Co.  of 
North  America,  115  Ind.  257,  17  N. 
E.  574;  Phenix  Ins.  Co.  v.  Burdett, 
112  Ind.  204,  13  N.  E.  705;  Insurance 
Co.  of  North  America  v.  Brim,  111 
Ind.  281,  12  N.  E.  315;  Farmers'  & 
Merchants'  Ins.  Co.  v.  Harrah,  47 
Ind.  236. 

Iowa.  Scottish  Union  &  National 
Ins.  Co.  of  Edinburgh,  Scotland,  and 
London,  England  v.  Herriott,  109 
Iowa  606,  77  Am.  St.  Bep.  548,  80 
N.  W.  665;  Parker  v.  Lamb  &  Sons, 
99  Iowa  265,  34  L.  B.  A.  704,  68  N. 
W.  686;  State  v.  New  York  Fidelity 
&  Casualty  Co.,  77  Iowa  648,  42  N. 
W.  509. 

Kansas.  State  v.  Phipps,  50  Kan. 
609,  18  L.  B.  A.  657,  34  Am.  St.  Bep. 
152,  31  Pac.  1097;  Phoenix  Ins.  Co. 
v.  Welch,  29  Kan.  672;  Leavenworth 
v.  Booth,  15  Kan.  627. 

Kentucky.  Com.  v.  Gregory,  121 
Ky.  256,  458,  89  S.  W.  168,  477;  Com. 
v.  Milton,  12  B.  Mon.  212,  54  Am. 
Dec.  522;  Phoenix  Ins.  Co.  v.  Com., 
5  Bush  68,  96  Am.  Dec.  331. 


Louisiana.  State  v.  Allgeyer,  48 
La.  Ann.  104,  18  So.  904;  State  v. 
Liverpool,  L.  &  G.  Ins.  Co.,  40  La. 
Ann.  463,  4  So.  504;  State  v.  Fosdick, 
21  La.  Ann.  434. 

Maryland.  Talbott  v.  Fidelity  & 
Casualty  Co.  of  New  York,  74  J£d. 
536,  13  L.  B.  A.  584,  22  Atl.  395. 

Massachusetts.  Gibson  v.  Manufac- 
turers' Ins.  Co.,  144  Mass.  81,  10  N. 
E.  729;  Washington  County  Mut.  Ins. 
Co.  v.  Dawes,  6  Gray  376. 

Michigan.  Hartford  Fire  Ins.  Co. 
v.  Baymond,  70  Mich.  485,  38  N.  W. 
474;  People  v.  Howard,  50  Mich.  239, 
15  N.  W.  101;  Home  Ins.  Co.  v. 
Davis,  29  Mich.  238. 

Minnesota.  State  v.  New  York  Fi- 
delity &  Casualty  Ins.  Co.,  39  Minn. 
538,  41  N.  W.  108. 

Missouri  Cravens  v.  New  York 
Life  Ins.  Co.,  148  Mo.  583,  53  L.  B.  A. 
305,  71  Am.  St.  Bep.  628,  50  6.  W. 
519,  aff'd  178  U.  S.  389,  44  L.  Ed. 
1116;  Daggs  v.  Orient  Ins.  Co.,  136 
Mo.  382,  35  L.  B.  A.  227,  58  Am.  St. 
Bep.  638,  38  S.  W.  85,  aff'd  172  U.  S. 
557,  43  L.  Ed.  552. 

Montana.  New  York  Life  Ins.  Co. 
v.  Deer  Lodge  County,  43  Mont.  243, 
115  Pac.  911,  aff'd  231  U.  S.  495,  58 
L.  Ed.  332;  Northwestern  Mut.  Life 
Ins.  Co.  v.  Lewis  A  Clarke  County, 
28  Mont.  484,  98  Am.  St.  Bep.  572, 
72  Pac.  982. 

Nebraska.  State  v.  Insurance  Co. 
of  North  America,  71  Neb.  320,  99 
N.  W.  36,  100  N.  W.  405,  102  N.  W. 
1022,  106  N.  W.  767. 

New  Hampshire.  Haverhill  Ins.  Co. 
v.  Prescott,  42  N.  H.  547,  80  Am.  Dec. 
123. 

New  Jersey.  Tatem  v.  Wright,  23 
N.  J.  L.  429„ 

New  York.  People  v.  Fire  Ass'n  of 
Philadelphia,  92  N.  Y.  311,  44  Am. 
Bep.  380;  Stern  v.  Metropolitan  Life 
Ins.  Co.,  169  App.  Div.  217,  154  N.  Y. 
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surance  companies  organized  under  the  laws  of  sister  states,  so  that 
it  may  be  said  that  the  right  of  state  regulation  of  the  business  of 
insurance  is  universally  recognized  and  upheld.59  "The  business  of 
insurance  is  not  commerce.     The  contract  of  insurance  is  not  an 


Supp.  472;  Hauser  v.  North  British  & 
M.  Ins.  Co.,  152  App.  Div.  91,  136 
N.  Y.  Supp.  1015,  aff  'd  206  N.  Y.  455, 
42  L.  R.  A.  (N.  8.)  1139,  Ann.  Cas. 
1914  B  263,  100  N.  E.  52;  People  v. 
National  Fire  Ins.  Co.  of  Hartford,  27 
Hun  188;  Fire  Department  v.  Wright, 
3  E.  D.  Smith  453;  Fire  Department 
v.  Noble,  3  E.  D.  Smith  440. 

North  Carolina.  Fisher  v.  Traders' 
Mut.  Life  Ins.  Co.,  136  N.  C.  217,  48 
S.  E.  667. 

North  Dakota.  State  v.  Carey,  2 
N.  D.  36,  49  N.  W.  164. 

Ohio.  State  v.  New  York  Fidelity 
ft  Casualty  Ins.  Co.,  49  Ohio  St.  440, 
16  L.  R.  A.  611,  34  Am.  St.  Rep.  573, 
31  N.  E.  658;  State  v.  Western  Mut. 
Life  ft  Accident  Society,  47  Ohio  St. 
167,  8  L.  R.  A.  129,  24  N.  E.  392; 
State  v.  Reinmund,  45  Ohio  St.  214, 
13  N.  E.  30. 

Pennsylvania.  List  v.  Com.,  118 
Pa.  St.  322,  12  Atl.  277;  North  Amer- 
ica Ins.  Co.  v.  Com.,  87  Pa.  St.  173, 
30  Am.  Rep.  352;  Germania  Life  Ins. 
Co.  v.  Com.,  85  Pa.  St.  513;  Thorne  v. 
Travelers'  Ins.  Co.,  80  Pa.  St.  15,  21 
Am.  Rep.  89. 

South  Carolina.  Sandel  v.  Atlanta 
Life  Ins.  Co.,  53  S.  C.  241,  31  S.  E. 
230. 

South  Dakota.  Thompson  v.  Meri- 
dian Life  Ins.  Co.  of  Indianapolis, 
Indiana,  38  S.  D.  570,  162  N.  W.  373. 

Tennessee.  D'Arcy  v.  Connecticut 
Mut.  Life  Ins.  Co.,  108  Tenn.  567,  69 
8.  W.  768;  Dugger  v.  Mechanics'  ft 
Traders'  Ins.  Co.,  95  Tenn.  245,  28  L. 
R.  A.  796,  32  8.  W.  5;  State  v.  Phoe- 
nix Ins.  Co.,  92  Tenn.  420,  21  S.  W. 
893. 

Vermont.  Granite  State  Mut.  Aid 
Ass'n  v.  Porter,  58  Vt.  581,  3  Atl.  545; 


Lycoming  Fire  Ins.  Co.  v.  Wright,  55 
Vt.  526. 

Virginia.  National  Council,  Junior 
Order  American  Mechanics  v.  State 
Council,  Junior  Order  United  Ameri- 
can Mechanics,  104  Va.  197,  51  S.  E. 
166;  Connecticut  Mut.  Life.  Ins.  Co. 
v.  Duerson,  28  Gratt.  630;  Slaughter 
v.  Com.,  13  Gratt.  767. 

Wisconsin.  Northwestern  Mut.  Life 
Ins.  Co.  v.  State,  163  Wis.  484,  155 
N.  W.  609,  158  N.  W.  328;  Presby- 
terian Ministers '  Fund  v.  Thomas,  126 
Wis.  281,  110  Am.  St.  Rep.  919,  105 
N.  W.  801;  State  v.  Root,  83  Wis. 
667,  19  L.  R.  A.  271,  54  N.  W.  33; 
8tanhilber  v.  Mutual  Mill  Ins.  Co.,  76 
Wis.  285,  45  N.  W.  221;  State  v. 
United  States  Mut.  Ace.  Ass'n,  67 
Wis.  624,  31  N.  W.  229;  State  v.  Doyle, 
40  Wis.  175,  22  Am.  Rep.  692;  Morse 
v.  Home  In*.  Co.  of  New  York  City, 
30  Wis.  496,  11  Am.  Rep.  580;  Aetna 
Ins.  Co.  v.  Harvey,  11  Wis.  394. 
•    See  also  {  5765,  supra. 

••State  v.  Phipps,  50  Kan.  609,  18 
L.  R.  A.  657,  34  Am.  St.  Rep.  152,  31 
Pac.  1097.  The  court  said:  "In  the 
case  of  City  of  Leavenworth  v.  Booth, 
15  Kan.  628,  *  *  •  this  court,  by 
Mr.  Justice  Valentine,  said:  'It  must 
be  remembered  that  the  insurance 
company  involved  in  this  controversy 
is  a  foreign  insurance  company,  hav- 
ing no  rights  in  this  state  except 
such  as  the  state  may  see  fit  to 
confer  upon  it.  It  has  no  power 
to  do  business  in  Kansas  by  virtue  of 
its  organization  in  Wisconsin.  It  has 
no  power  to   do  business  in  Kansas 

• 

by  virtue  of  the  laws  of  Wisconsin, 
or  by  virtue  of  the  Constitution  or 
laws  of  the  United  States,  or  by  vir- 
tue of  all  combined.    *    •    •    It  can 
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instrumentality  of  commerce.  The  making  of  such  a  contract  is  a 
mere  incident  of  commercial  intercourse,  and  in  this  respect  there  is 
no  difference  whatever  between  insurance  against  fire  and  insurance 
against  the  'perils  of  the  sea1  *  *  *  or  against  the  uncertainty  of 
man's  mortality."00    The  issuing  of  a  policy  of  insurance  is  not  a 


do  business  in  Kansas  only  under  the 
laws  of  Kansas,  and  by  permission 
from  the  state  of  Kansas.  This  state 
might  absolutely  exclude  it,  or  might 
require  it  to  do  business  only  under 
a  license,  and  might  require  that  it 
not  only  get  a  license  from  the  state, 
but  ajso  that  it  get  a  license  from 
every  city,  county,  or  village  in  which 
it  should  attempt  to  do  business.  The 
state  may  permit  such  insurance  com- 
pany to  come  into  the  state  under 
such  just  restraints  and  regulations 
as  the  state  may  choose.  Hence  the 
state  is  not  bound  to  permit  said  in- 
surance company  to  come  to  this  state, 
as  individual  citizens  of  other  states 
have  a  right  to  do,  and  then,  for  the 
purpose  of  raising  revenue,  resort  only 
to  ordinary  modes  of  taxation.  On 
the  contrary,  the  state  without  resort- 
ing to  taxation  at  all,  may  require 
that  such  insurance  company  shall  pay 
for  the  privilege  of  coming  into  the 
state,  and  of  doing  business  therein, 
and  may  require  that  it  shall  not  only 
pay  a  sum  of  money  to  the  state  for 
the  privilege  of  doing  business 
therein,  but  that  it  shall  also  pay  a 
sum  to  every  municipal  corporation 
in  the  state  in  which  it  shall  attempt 
to  do  business.  And  all  this  the  state 
may  do  without  violating  any  pro- 
vision of  its  own  constitution.'  This 
ease  asserts  in  the  strongest  possible 
language  the  right  of  this  state  to 
regnlate  the  business  of  insurance 
within  its  borders,  not  only  with  ref- 
erence to  those  insurance  companies 
that  may  be  organized  under  our  laws, 
but  especially  with  regard  to  insur- 
ance companies  organized  under  the 
laws  of  sister  states,  doing  or  desir- 


ing to  do  business  in  this  state." 

"In  Welch  v.  Maryland  Casualty 
Co.  (Okla.),  147  Pac.  1046,  •  *  • 
this  court  said:  'That  the  state,  in 
the  exercise  of  its  police  power,  may 
fully  and  completely  regulate  the  in- 
surance business  is  no  longer  a  debat- 
able question.  This  proposition  is  too 
well  settled  to  require  citation  of 
authority  to  sustain  it.'  The  power 
of  the  state,  then,  to  regulate  the 
business  of  insurance  and  the  rates  to 
be  charged  by  the  companies  engaged 
in  that  business  seems  not  to  admit  of 
doubt,  and  it  cannot  be  successfully 
urged  that  it  is  not  within  the  police 
power  of  the  state  to  prescribe  rea- 
sonable regulations  affecting  this  bus- 
iness. "  Insurance  Co.  of  North 
America  v.  Welch,  49  Okla.  620,  154 
Pac.  48. 

In  Citizens  Ins.  Company  v.  Clay, 
197  Fed.  435,  in  passing  upon  an 
act  which  created  a  state  insur- 
ance board  empowered  to  require  cer- 
tain data  to  be  furnished  by  com- 
panies doing  business  in  the  state, 
and  therefrom  to  establish  rates  for 
such  companies,  the  court  stated  that 
the  business  of  insurance  was  one 
which  from  its  character  was  of  a 
quasi  public  nature  and  subject  to 
reasonable  state  regulations. 

60  New  York  Life  Ins.  Co.  v.  Cra- 
vens, 178  U.  S.  389,  44  L.  Ed.  1116 
(aff'g  148  Mo.  583,  53  L.  R.  A.  305,  71 
Am.  St.  Rep.  628, 50  &.  W.  519),  quoted 
in  New  York  Life  Ins.  Co.  v.  Deer 
Lodge  County,  231  U.  8.  495,  58  L. 
Ed.  332;  State  v.  Insurance  Co.  of 
North  America,  71  Neb.  320,  99  N. 
W.  36,  100  N.  W.  405,  102  N.  W. 
1022,  106  N.  W.  767. 
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transaction  of  interstate  commerce,  though  the  parties  may  be  domi- 
ciled in  different  states.61 

The  state  having  the  power  to  impose  conditions  on  the  'transaction 
of  business  by  foreign  insurance  companies  within  its  limits  has  the 
equal  right  to  prohibit  the  transaction  of  such  business  by  agents  of 


That  the  business  of  fire  insurance 
is  not  interstate  commerce,  see  New 
York  Life  Ins.  Co.  v.  Cravens,  178 
U.  8.  389,  44  L.  Ed.  1116;  Hooper 
v.  California,  155  U.  S.  647,  648,  39 
L.  Ed.  297;  Philadelphia  Fire  Ass'n 
v.  New  York,  119  U.  S.  110,  30  L.  Ed. 
342;  Liverpool  Ins.  Co.  v.  Massachu- 
setts, 10  Wall.  (U.  S.)  566,  19  L.  Ed. 
1029;  Paul  v.  Virginia,  8  Wall.  (U. 
8.)  168,  19  L.  Ed.  357;  State  v. 
Insurance  Co.  of  North  America,  71 
Neb.  320,  99  N.  W.  36,  100  N.  W. 
405,  102  N.  W.  1022,  106  N.  W.  767. 
This  is  also  true  of  the  business  of 
marine  insurance.  Nutting  v.  Mas- 
sachusetts, 183  U.  8.  553,  46  L.  Ed. 
324;  New  York  Life  Ins.  Co.  v.  Cra- 
vens, 178  TJ.  S.  389,  44  L.  Ed.  1116; 
Hooper  v.  California,  155  U.  8.  647,  39 
L.  Ed.  297;  State  v.  Allgeyer,  48 
La.  Ann.  104,  18  So.  904;  State  v. 
Ins.  Co.  of  North  America,  71  Neb. 
320,  99  N.  W.  36,  100  N.  W.  405,  102 
N.  W.  1022,  106  N.  W.  767.  And  of 
the  business  of  life  insurance:  New 
York  Life  Ins.  Co.  v.  Deer  Lodge 
County,  231  TJ.  S.  495,  58  L.  Ed.  332, 
aff'g  43  Mont.  243,  115  Pac.  911; 
New  York  Life  Ins.  Co.  v.  Cravens, 
178  U.  8.  389,  44  L.  Ed.  1116,  aff'g 
148  Mo.  483,  53  L.  R.  A.  305,  71  Am. 
St.  Rep.  328,  50  S.  W.  519;  State 
v.  Insurance  Co.  of  North  America, 
71  Neb.  320,  99  N.  W.  36,  100  N.  W. 
405,  102  N.  W.  1022,  106  N.  W.  767. 

61  New  York,  Life  Ins.  Co.  v.  Cra- 
vens, 178  IT.  6.  389,  44  L.  Ed.  1116, 
aff'g  148  Mo.  583,  53  L.  R.  A.  305, 
71  Am.  St.  Rep.  628,  50  S.  W.  519; 
Paul  v.  Virginia,  8  Wall.  (U.  S.)  168, 
19  L.   Ed.   357;    State   v.   Phipps,  50 


Kan.  609,  18  L.  R.  A.  657,  34  Am. 
St.  Rep.  152,  31  Pac.  1097;  State  v. 
Insurance  Co.  of  North  America,  71 
Neb.  320,  99  N.  W.  36,  100  N.  W. 
405,  102  N.'  W.  1022,  106  N.  W.  767. 

In  Paul  v.  Virginia,  8  Wall.  (U. 
S.)  168,  19  L.  Ed.  357,  Mr.  Justice 
Field,  speaking  for  the  court,  said: 
"Issuing  a  policy  of  insurance  is  not 
a  transaction  of  commerce.  The  poli- 
cies are  simple  contracts  of  indemnity 
against  loss  by  fire,  entered  into  be- 
tween the  corporation  and  the  assured, 
for  a  consideration  paid  by  the  latter. 
These  contracts  are  not  articles  of 
commerce  in  any  proper  meaning  of 
the  word.  They  are  not  subjects  of 
trade  and  barter  offered  in  the  market 
as  having  an  existence  and  value  in- 
dependent of  the  parties  to  them. 
They  are  not  commodities  to  be  ship- 
ped or  forwarded  from  one  state  to 
another,  and  then  put  up  for  sale. 
They  are  like  other  personal  contracts 
between  parties  which  are  completed 
by  their  signature  and  the  transfer 
of  the  consideration.  Such  contracts 
are  not  interstate  transactions,  though 
the  parties  may  be  domiciled  in  dif- 
ferent states.  The  policies  do  not 
take  effect — are  not  executed  con- 
tracts— until  delivered  by  the  agent 
in  Virginia.  They  are,  then,  local 
transactions,  and  are  governed  by  the 
local  law.  They  do  not  constitute 
a  part  of  the  commerce  between  the 
states  any  more  than  a  contract  for 
the  purchase  and  sale  of  goods  in 
Virginia  by  a  citizen  of  New  York 
whilst  in  Virginia  would  constitute  a 
portion  of  such  commerce." 
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such  companies,  or  by  insurance  brokers,  who  are  to  some  extent  the 
representatives  of  both  parties.68 

Taxation  of  foreign  insurance  corporations  cannot  be  assailed  as  an 
unconstitutional  interference  with  or  regulation  of  interstate  com* 


merce.63 

**  Nutting  v.  Massachusetts,  183  U. 
S.  553,  46  L.  Ed.  324;  Allgeyer  v. 
Louisiana,  165  U.  S.  578,  41  L.  Ed. 
832;  Hooper  v.  California,  155  U. 
8.  647,  39  L.  Ed.  207.  See  also 
§  5758,  supra. 

' '  Such  corporations  must  act  through 
agents,  and  the  penalties  .of  a  restric- 
tive statute  affecting  them  may  fair- 
ly be  visited  upon  their  agents.  Such 
provisions  is  incidental  to  the  general 
object  of  the  regulation  of  the  busi- 
ness of  insurance,  and,  if  this  power 
be  denied,  the  regulation  becomes  in- 
effectual." Hardy,  J.,  in  Insurance 
Co.  of  North  America  v.  Welch,  49 
Okla.  620,  154  Pac.  48. 

In  Nutting  v.  Massachusetts,  183 
U.  S.  553,  46  L.  Ed.  324,  a  statute 
of  the  state  was  sustained  which  re- 
quired a  licensing  of  the  agent  of  a 
foreign  insurance  company  not  ad- 
mitted to  do  business  in  the  state,  and 
made  it  a  crime  to  solicit  insurance 
of  a  resident  in  violation  of  the  stat- 
ute. 

Foreign  insurance  companies  doing 
business  in  a  state,  which  combine  to 
control  and  increase  the  rates  of  in- 
surance within  such  state,  are  held 
to  come  within  the  purview  of  a  stat- 
ute  relative  to  unlawful  trusts  and 
combinations  in  restraint  of  trade  and 
products,  and  their  local  agents  who 
attempt  to,  and  do,  enforce  such  com- 
bined rates  are  subject  to  prosecution 
under  the  provisions  of  such  act.  State 
v.  Phifcps,  50  Kan.  609,  18  L.  B.  A. 
657,  34  Am.  St.  Rep.  152,  31  Pac. 
1097,  distinguishing  In  re  Pinkney,  47 
Kan.  89,  27  Pac.  179;  State  v.  In- 
surance Co.  of  North  America,  71  Neb. 
320,  99  N.  W.  36,  100  N.  W.  405,  102 
N.  W.  1022,  106  N.  W.  767. 


•8  Northwestern  Mut.  Life  Ins.  Co. 
v.  Lewis  &  Clarke  County,  28  Mont. 
484,  98  Am.  St.  Rep.  572,  72  Pac. 
982;  People  v.  National  Fire  Ins.  Co. 
of  Hartford,  27  Hun  (N.  Y.)  188. 

"The  character,  kind,  and  amount 
of  business  done  by  the*  company  as 
well  as  the  situs  of  its  tangible  prop^ 
erty,  may  be  considered  in  applying 
the  various  systems  of  taxation." 
Northwestern  Mut.  Life  Ins.  Co.  v. 
Lewis  &  Clarke  County,  28  Mont.  484, 
98  Am.  St.  Rep.  572,  72  Pac.  982. 

A  tax  upon  the  premiums  received 
by  a  foreign  insurance  company  doing 
business  in  the  state  is  constitutional, 
even  though  it  is  a  tax  upon  the 
entire  business  of  the  corporation,  and 
the  tax  is  levied  upon  all  the  premi- 
ums received  by  the  corporation  with- 
out regard  to  whether  they  were  from 
business  within  the  state  or  beyond 
its  limits.  North  American  Ins.  Co. 
v.  Com.,  87  Pa.  St.  173,  30  Am.  Rep. 
352. 

For  taxation  of  insurance  premiums 
not  constituting  an  illegal  interference 
with  interstate  commerce,  see  New 
York  Life  Ins.  Co.  v.  Deer  Lodge 
County,  43  Mont.  243,  115  Pac.  911; 
Northwestern  Mut.  Life  Ins.  Co.  v. 
Lewis  &  Clarke  County,  28  Mont.  484, 
98  Am.  St.  Rep.  572,  72  Pac.  982; 
People  v.  National  Fire  Ins.  Co.  of 
Hartford,  27  Hun  (N.  Y.)  188. 

A  statute  creating  a  state  insurance 
board  providing  for  the  regulation 
and  control  of  rates  of  premiums 
on  insurance,  and  for  other  purposes 
therein  specified,  is  not  in  violation 
of  any  rights  of  the  companies  af- 
fected thereby  doing  business  in  this 
state  secured  to  them  by  the  Four- 
teenth  Amendment   to   the   Oonstitu- 
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§  5777.  Lending  money  not  commerce.  Money  is  not  a  commodity 
of  bargain  arid  sale,  or  to  be  put  up  and  sold  after  being  shipped,  and 
the  loaning  of  money  by  foreign  corporations  engaged  in  that  business 
to  persons  or  corporations  in  a  state  is  not  a  matter  of  interstate  com- 
merce, and  such  corporation  may  be  subjected  to  the  laws  of  the  state 
imposing  conditions  or  restrictions  upon  its  doing  business  within  the 
limits  of  such  state.64 


§  5778.  Manufacturing  is  not  commerce.  The  fact  that  an  article 
is  manufactured  for  export  to  and  sale  in  another  state  does  not  of 
itself  make  it  an  article  of  interstate  commerce,  and  the  intent  of  the 
manufacturer  does  not  determine  when  the  article  or  product  passes 
from  the  control  of  the  state  and  belongs  to  commerce.66  Commerce 
succeeds  to  manufacture  and  is  not  a  part  of  it.  Doubtless  the  power 
to  control  the  manufacture  of  a  given  thing  involves  in  a  certain 
sense  the  control  of  its  disposition,  but  this  is  a  secondary  and  not  a 
primary  sense,  and  although  the  exercise  of  that  power  may  result  in 
bringing  the  operation  of  commerce  into  play,  it  does  not  control  it, 
and  affects  it  only  incidentally  and  indirectly.66  It  follows,  therefore, 
that  a  foreign  corporation  engaged  in  the  business  of  manufacturing 
cannot  carry  on  such  business  in  a  state  without  complying  with  the 
laws  of  such  state  imposing  certain  conditions  upon  foreign  corpora- 
tions doing  business  therein.67    And  it  is  also  true  that  Congress  has 


tion  of  the  United  States,  and  is  with- 
in the  legitimate  police  power  of  the 
state.  The  business  of  insurance  af- 
fected by  the  provisions  of  said  act 
is  of  such  a  nature  and  affected  with 
such  a  public  interest  as  to  justify 
legislative  regulation  thereof  and  of 
the  rates  charged  by  the  companies 
engaged  in  such  business.  Insurance 
Co.  of  North  America  v.  Welch,  49 
Okla.  620,  154  Pac.  48. 

64  Standard  Home  Co.  v.  Davis,  217 
Fed.  904;  Coburn  v.  Coke,  193  Ala. 
364,  69  So.  574;  Nelms  v.  Edinburgh- 
American  Land  Mortg.  Co.,  92  Ala. 
157,  9  So.  141;  Padgett  v.  Gulfport 
Fertilizer  Co.,  11  Ala.  App.  366,  66 
So.  866;  State  v.  Schofield,  136  La. 
702,  67  So.  557;  State  v.  Merrill,  83 
Wash.  8,  144  Pac.  929.  See  Engel 
v.  O'Malley,  219  U.  S.  128,  55  L.  Ed. 
128;     Nathan  v.   Louisiana,  8   How. 


(N,  S.)  73,  12  L.  Ed.  992. 

6ft  Diamond  Glue  Co.  v.  United 
States  Glue  Co.,  187  U.  S.  611,  47  Ij. 
Ed.  328,  103  Fed.  838;  Addystone 
Pipe  &  Steel  Co.  v.  United  States,  175 
U.  S.  211,  44  L.  Ed.  136,  distinguish- 
ing United  States  v.  E.  C.  Knight 
Co.,  156  U.  8.  1,  39  L.  Ed.  325;  United 
vStates  v.  E.  C.  Knight  Co.,  156  U.  S.  1, 
39  L.'Ed.  325;  Kidd  v.  Pearson,  128 
U.  S.  1,  32  L.  Ed.  346;  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  31  L.  Ed.  205;  Coe 
v.  Errol,  116  U.  S.  517,  519,  29  L.  Ed. 
715;  Veazie  v.  Moor,  14  How.  (U.  S.) 
568, 14  L.  Ed.  545;  Ellis  v.  Inman,  131 
Fed.  182;  Altoona  v.  O'Leary,  254  Pa. 
25,  98  Atl.  798,  aff 'g  60  Pa.  Super.  Ct. 
159.    See  also  §  3389,  supra. 

66  United   States   v.    E.    C.   Knight 
Co.,  156  U.  S.  1,  39  L.  Ed.  325. 

67  Diamond     Glue     Co.     v.    United 
States  Glue  Co.,  187  U.  S.  611,  47  L. 
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not  the  power  to  regulate  the  manufacture  of  articles,  even  though 
they  may  be  intended  to  become  the  subject  of  interstate  commerce.** 

§  5779.  Appointment  of  receiver  for  foreign  corporation  engaged 
in  interstate  commerce.  The  appointment  by  a  state  court  of  a 
receiver  for  the  property  within  the  state  belonging  to  a  foreign  cor- 
poration which  is  carrying  on  therein  business  constituting  interstate 
commerce  is  not  an  unreasonable  interference  with  the  constitutional 
right  of  such  corporation  to  engage  in  interstate  commerce.69 


§  5780.  Service  of  procees  upon  foreign  corporation  engaged  in 
interstate  commerce.  Although  the  business  carried  on  by  a  foreign 
corporation  within  a  state  may  be  entirely  interstate  in  its  character, 
that  fact  alone  does  not  render  it  immune  from  the  ordinary  process 
of  the  courts  of  the  state.70 


Ed.  328,  aff'g  103  Fed.  838;  Capital 
City  Dairy  Co.  v.  Ohio,  183  U.  8.  238, 
46  L.  Ed.  171;  Cmtcher  v.  Kentucky, 
141  U.  8.  47,  35  L.  Ed.  649;  Powell  r. 
Pennsylvania,  127  U.  8.  678,  32  L.  Ed. 
253. 

ttAddystone  Pipe  ft  Steel  Co.  v. 
United  States,  175  U.  S.  211,  44  L. 
Ed.  136;  United  States  v.  E.  C. 
Knight  Co.,  156  U.  S.  1,  39  L.  Ed.  325; 
Mngler  v.  Kansas,  123  U.  8.  623,  31 
L.  Ed.  205. 

69  McKinney  v.  Kansas  Natural  Gas 
Co.,  206  Fed.  772,  aff'd  209  Fed.  300. 
See  also  §§  5833-5846,  infra. 

TO  International  Harvester  Co.  v. 
Kentucky,  234  U.  S.  579,  58  L.  Ed. 
1479,  aff'g  147  Ky.  655, 145  S.  W.  393; 
Knapp  v.  Bullock  Tractor  Co.,  242 
Fed.  543. 

"The  contention  comes  to  this:  so 
long  as  a  foreign  corporation  engages 
in  interstate  commerce  only  it  is  im- 
mune from  the  service  of  process 
under  the  laws  of  the  state  in  which 
it  is  carrying  on  such  business.  This 
is  indeed,  as  was  said  by  the  Court  of 
(  Appeals  of  Kentucky,  a  novel  proposi- 
tion, and  we  are  unalble  to  find  a  deci- 
sion to  support  it,  nor  has  one  been 


called  to  our  attention.  •  •  •  We 
are  satisfied  that  the  presence  of  a 
corporation  within  a  state  necessary 
to  the  service  of  process  is  shown 
when  it  appears  that  the  corporation 
is  there  carrying  on  business  in  such 
sense  as  to  manifest  its  presence  with- 
in the  state,  although  the  business 
transacted  may  be  entirely  interstate 
in  its  character.  In  other  words,  this 
fact  alone  does  not  render  the  cor- 
poration immune  from  the  ordinary 
process  of  the  courts  of  the  state." 
Mr.  Justice  Day  in  International  Har- 
vester Co.  v.  Kentucky,  234  U.  S.  579, 
58  L.  Ed.  1479,  aff'g  147  Ky.  655, 
145  8.  W.  393. 

"The  contentions  of  defendants  in 
both  cases  seem  to  be  directed  to  the 
point  that,  because  they  are  engaged 
in  interstate  commerce,  they  are  not 
'doing  business9  in  the  state  of  Cali- 
fornia within  the  terms  of  the  law  of 
aaid  state  providing  for  service  of 
summons.  *  *  *  And  much,  if 
not  most  of  the  argument  has  been 
expended  in  the  effort  to  cite  a  multi- 
tude of  cases  to  the  effect  that  de- 
fendants are  engaged  in  interstate 
commerce     and     are     therefore     not 
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§5781.  Taxation  of  foreign  corporation  engaged  in  interstate 
commerce  or  acting  as  agent  of  federal  government.  The  principles 
and  rules  controlling  the  taxation  of  corporations  generally,  including 
foreign  corporations,  have  been  fully  considered  elsewhere.71 

With  regard  to  foreign  corporations,  it  may  be  noted  that  the  only 
limitations;  under  the  Federal  Constitution,  upon  the  power  of  a  state 
to  make  the  grant  of  the  privilege  of  doing  business  in  the  state  con- 
ditional upon  the  payment  of  a  license  tax  arise  where  the  corpora- 
tion is  in  the  employ  of  the  federal  government,  or  where  its  business 
is  strictly  interstate  or  foreign  commerce.72  Justice  Brewer  said: 
"Pew  questions  are  more  important  or  have  been  more  embarrassing 
than  those  arising  from  the  efforts  of  a  state  or  its  municipalities  to 
increase  their  revenues  by  exactions  from  corporations  engaged  in 


amenable  to  the  laws  of  the  state  of 
California.  Without  in  anywise  at- 
tempting to  refer  to  these  authori- 
ties it  suffices  to  ( xy  that  since  the 
decision .  in  International  Harvester 
Co.  v.  Kentucky,  234  U.  S.  579,  58  L. 
Ed.  1479,  the  fact  that  a  foreign  cor- 
poration may  be  engaged  in  interstate 
commerce  does  not  in  anywise  serve 
to  render  it  immune  from  the  asser- 
tion of  jurisdiction  in  the  state  courts 
in  any  state  in  which  it  may  be  en- 
gaged in  doing  business,  and  in  which 
appropriate  provision  is  made  by  the 
laws  thereof  for  the  assertion  of  jur- 
isdiction over  it.  Atkinson  v.  TJ.  S. 
Operating  Co.,  129  Minn.  232,  L.  B.  A. 
1916  E  241,  152  N.  W.  410;  Armstrong 
Co.  v.  N.  T.  Centrai  &  H.  B.  Co.,  129 
Minn.  104,  151  N.  W.  917,  L.  R.  A. 
1916  E  232,  Ann.  Cas.  1916  E  335." 
Bledsoe,  J.,  in  Knapp  v.  Bullock  Trac- 
tor Co.,  242  Fed.  543. 

"The  process  in  this  case  was  not 
service  on  any  one  of  the  company's 
special  agents  sent  into  the  state  for 
the  purpose  of  taking  orders  for  auto- 
mobiles and  transmitting  them  to  the 
company  for  its  approval.  That  being 
true,  the  rule  that  process  may  be 
served  on  such  an  agent,  although  the 
business  transacted  may  be  entirely 
of  an  interstate  character,  as  an- 
nounced in  the  case  of  International 


Harvester  Co.  v.  Commonwealth,  147 
Ky.  655,  145  S.  W.  393,  and  subse- 
quently approved  on  writ  of  error  to 
the  United  States  Supreme  Court,  234 
IT.  S.  579,  58  L.  Ed.  1479,  does  not  ap- 
ply." Clay,  C,  in  Barnes  v.  Max- 
well Motor  Sales  Corporation,  172  Ky. 
409,  Ann.  Cas.  1917  E  578,  189  S.  W. 
444. 

71  See  {§4574-4659,  supra. 

TBHorn  Silver  Min.  Co.  v.  New 
York,  143  TJ.  S.  305,  36  L.  Ed.  164; 
Pembina  Consol.  Mining  &  Milling 
Co.  v.  Pennsylvania,  125  TJ.  S.  181,  31 
L.  Ed.  650;  Pensacola  Tel.  Co.  v. 
Western  TJ.  Tel.  Co.,  96  TJ.  S.  1,  24  L. 
Ed.  708.  See  also  Eocco  v.  Thompson, 
223  TJ.  S.  317,  56  Ll  Ed.  453,  and 
§§4585-4595,    supra. 

"A  state  is  authorized  to  lay  a  tax 
upon  any  business  which  is  carried  on 
wholly  within  the  state  as  a  tax  upon 
an  occupation,  if  such  tax  is  not  lev- 
ied in  such  a  way  as  to  discriminate 
against  the  persons  who  are  citizens 
of  another  state  or  the  products  of 
another  state,  and  the  laying  of  such 
a  tax  without  any  discrimination  is 
not  a  regulation  of  or  restraint  upon 
interstate  commerce,  although  it  may 
incidentally  affect  it."  City  of  New- 
port v.  French  Bros.  Bauer  Co.,  169 
Ky.  174,  183  S.  W.  532. 
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interstate  commerce.  There  have  been  many  cases,  in  whose  decision 
some  propositions  have  been  adjudicated  so  often  as  to  be  no  longer 
open  to  discussion.  First.  *  *  *  The  Constitution  of  the  United 
States  having  given  to  Congress  the  power  to  regulate  commerce,  not 
only  with  foreign  nations,  but  among  the  several  states,  that  power 
is  necessarily  exclusive  whenever  the  subjects  of  it  are  national  in  their 
character,  or  admit  only  of  one  uniform  system  or  plan  of  regulation. 

*  *  *  Second.  No  state  can  compel  a  party,  individual  or  cor- 
poration to  pay  for  the  privilege  of  engaging  in  interstate  commerce. 

*  *  *  Third.  This  immunity  does  not  prevent  a  state  from  im- 
posing ordinary  property  taxes  upon  property  having  a  situs  within 
its  territory,  and  employed  in  interstate  commerce.  Fourth.  The 
franchise  of  a  corporation,  although  that  franchise  is  the  business  of 
interstate  commerce,  is,  as  a  part  of  its  property,  subject  to  state 
taxation,  provided,  at  least,  the  franchise  is  not  derived  from  the 
United  States."78 

The  existence  of  these  limitations  upon  the  taxing  power  of  the 
states  is  definitely  and  firmly  established  in  numerous  decisions.  The 
only  question  is  whether  or  not  a  particular  statute  runs  counter  to 
such  limitations  under  the  facts  involved.74    The  difficulty  has  been. 


73  Atlantic  &  P.  Tel.  Co.  v.  Phila- 
delphia, 190  IT.  S.  160,  47  L.  Ed.  995. 

74  What  is  a  tax  on  property  and 
valid,  and  what  a  burden  on  inter- 
state or  foreign  commerce  and  in- 
valid, has  been  frequently  before  the 
courts.  In  Western  TT.  Tel.  Co.  v. 
Massachusetts,  125  TT.  S.  550,  31  L. 
Ed.  790,  the  court  says:  "It  ds  often 
a  difficult  question  whether  a  tax  im- 
posed by  a  state  does  in  fact  invade 
the  domain  of  the  general  govern- 
ment, or  interfere  with  its  operations 
to  such  an  extent,  or  in  such  a  man- 
ner, as  to  render  it  unwarranted.  It 
cannot  be  that  a  state  tax  which  re- 
motely affects  the  efficient  exercise  of 
a  federal  power  is  for  that  reason 
alone  inhibited  by  the  constitution. 
To  hold  that  would  be  to  deny  to  the 
states  all  power  to  tax  persons .  or 
property.' 9  See  also  People  v.  State 
Board  of  Tax  Com'rs,  99  N.  Y.  Misc. 
532,  166  N.  Y.  Supp.  62. 

In  determining  whether  a  tax  has 


such  a  direct  relation  to  interstate 
commerce  as  to  be  an  exercise  of 
power  prohibited  by  the  commerce 
clause,  regard  must  be  had  to  the  sub- 
stance of  the  exaction,  its  operation 
and  effect  as  enforced,  and  the  deci- 
sion cannot  depend  upon  the  manner 
in  which  the  taxing  scheme  has  been 
characterized.  Furthermore,  every 
case  involving  the  validity  of  a  tax 
must  be  decided  upon  by  its  own 
facts,  and  if  the  tax  purports  to  be 
laid  upon  a  subject  within  the  taxing 
power  of  the  state,  it  is  not  to  be  con- 
demned by  the  application  of  any 
artificial  rule,  but  only  where  the  con- 
clusion is  required  that  its  necessary 
operation  and  effect  are  to  make  it  a 
prohibited  exaction.  Kansas  City,  Ft. 
S.  &  M.  B.  Co.  v.  Botkin,  240  U.  S. 
227,  60  L.  Ed.  617.  See  also  Baltic 
Min.  Co.  v.  Massachusetts,  231  U.  S. 
68,  58  L.  Ed.  127.  In  like  manner,  in 
Kansas  City,  Ft.  S.  &  M.  B.  Co.  v. 
Botkin,  240  U.  S.  227,  60  L.  Ed.  617, 
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and  is,  to  distinguish  between  legitimate  attempts  to  exert  the  taxing 
power  of  the  state  and  those  laws  which,  though  in  the  guise  of  taxa- 
tion, impose  real  burdens  upon  interstate  commerce  as  such.75  In  a 
recent  case  the  Supreme  Court  of  the  United  States  said :  * '  It  is  well 
settled  and  requires  no  review  of  the  decisions  of  this  court  to  that 
effect  that  the  power  of  Congress  over  interstate  commerce  is  supreme 
under  the  Federal  Constitution,  and  that  the  states  may  not  burden 
such  commerce,  it  being  the  purpose  of  the  Constitution  of  the  United 
States  to  bring  commerce  of  this  character  under  one  supreme  control, 
and  to  vest  the  exercise  of  authority  over  it  in  the  general  government. 
It  is  equally  well  settled  that  forms  of  regulation  prohibited  to  the 


wherein  it  was  held  that  a  state  can- 
not impose  a  tax  on  interstate  com- 
merce, either  by  imposing  it  on  the 
business  constituting  such  commerce 
or  the  privilege  of  engaging  in  it  or 
upon  receipts  derived  from  it,  but  may 
impose  a  tax  on  the  privilege  or  fran- 
chise of  being  a  corporation,  it  was 
said  that  in  each  case  whether  a  state 
tax  has  such  direct  relations  to  for- 
eign or  interstate  commerce  as  to  be 
invalid  as  a  tax  or  burden  thereon 
depends  on  the  operation  and  effect 
of  the  tax  as  enforced  and  not  upon 
,the  name  given  to  it;  that  the  valid- 
ity of  each  tax  must  be  decided  upon 
its  own  facts,  and  that  in  considering 
whether  a  statute  does  or  does  not 
burden  interstate  commerce,  the 
courts  will  look  beyond  mere  form 
and  consider  the  substance  of  things. 
See  also  Western  U.  Tel.  Co.  v.  Kan- 
sas, 216  U.  S.  1,  54  L.  Ed.  355;  People 
v.  State  Board  of  Tax  Com'rs,  99  N. 
Y.  Misc.  532,  166  N.  Y.  Supp.  62. 

WRocco  v.  Thompson,  223  TJ.  S. 
317,  56  L.  Ed.  453.  Mr.  Justice  Day 
said:  "This  difficulty  has  been  rec- 
ognized in  Galveston,  H.  &  S.  A.  B. 
Co.  v.  Texas,  210  U.  S.  217,  52  L.  Ed. 
1031,  wherein  the  possible  differences 
between  the  decisions  in  Philadelphia 
&  S.  Mail  13.  S.  Co.  v.  Pennsylvania, 
122  TJ.  S.  326,  30  L.  Ed.  1200,  and 
Maine  v.  Grand  Trunk  R.  Co.,  supra 
[142  TJ.  S.  217,  35  L.  Ed.  994],  were 


commented  upon  and  explained.  Mr. 
Justice  Holmes,  speaking  for  the  court 
said:  'By  whatever  name  the  exac- 
tion may  be  called,  if  it  amounts  to 
no  more  than  the  ordinary  tax  upon 
property,  or  a  just  equivalent  there- 
for, ascertained  by  reference  thereto, 
it  is  not  open  to  attack  as  inconsis- 
tent with,  the  constitution.  Postal 
Tel.  Cable  Co.  v.  Adams,  155  TJ.  S. 
688,  697,  39  L.  Ed.  311,  316.  See  New 
York,  L.  E.  &  W.  R.  Co.  v.  Pennsyl- 
vania, 158  TJ.  S.  431,  438,  439,  39  L. 
Ed.  1043,  1045,  1046.  The  question  ia 
whether  this  is  such  a  tax.  It  appears 
sufficiently,  perhaps,  from  what  has 
been  said,  that  we  are  to  look  for  a 
practical  rather  than  a  logical  or 
philosophical  distinction.  The  state 
must  be. allowed  to  tax  the  property, 
and  to  tax  it  at  its  actual  value  as  a 
going  concern.  On  the  other  hand, 
the  state  cannot  tax  interstate  busi- 
ness. The  two  necessities  hardly  ad- 
mit of  an  absolute  logical  reconcilia- 
tion. Yet  the  distinction  is  not  with- 
out sense.  When  a  legislature  is  try- 
ing simply  to  value  property,  it  is  less 
likely  to  attempt  to  or  effect  injurious 
regulation  than  when  it  is  aiming  di- 
rectly at  the  receipts  from  interstate 
commerce.  A  practical  line  can  be 
drawn  by  taking  the  whole  scheme  of 
taxation  into  account.  That  must  be 
done  by  this  court  as  best  it  cam'  " 
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state  by  the  Constitution  may  consist  of  efforts  to  tax  the  carrying 
on  of  such  commerce,  and  of  attempted  levies  or  taxes  upon  the 
receipts  of  interstate  commerce."  ™  This  limitation  upon  the  general 
power  of  a  state  to  tax  individuals  and  property  within  its  jurisdiction 
prevents  it  from  taxing  interstate  commerce  even  in  the  person  of  a 
resident  of  the  state.77  When  a  tax  is  applied  to  an  individual  within 
-the  state  selling  the  goods  of  his  principal  who  is  a  nonresident  of 
the  state,  it  is  in  effect  a  tax  upon  interstate  commerce,  and  that  fact 
is  not  in  anywise  altered  by  calling  the  tax  one  upon  the  occupation 
of  the  individual  residing  within  the  state  while  acting  as  the  agent 
of  a  nonresident  principal,  for  the  tax  remains  one  upon  interstate 
commerce,  under  whatever  name  it  may  be  designated.78 
A  general  license  tax  imposed  by  a  state  upon  a  foreign  corpora- 


76  Baltic  Min.  Co.  v.  Massachusetts, 
231  U.  8.  68,  58  L.  Ed.  127.      " 

In  Bobbins  v.  Shelby  County  Tax- 
ing Dist.,  120  U.  S.  489,  30  L.  Ed.  694, 
it  was  declared  that  a  tax  upon  com- 
mercial agents  not  having  a  business 
house  in  the  state  was  unconstitu- 
tional as  a  regulation  of  commerce 
when  applied  to  soliciting  the  sale  o{ 
goods  on  behalf  of  individuals  or  firms 
doing  business  in  another  state.  This 
case  was  affirmed  in  Asher  v.  Texas, 
128  TJ.  8.  129,  32  L.  Ed.  368.  The 
same  rule  was  applied  in  Welton  v. 
State  of  Missouri,  91  U.  S.  275,  23  L. 
Ed.  347,  and  Walling  v.  Michigan,  116 
U.  8.  446,  29  L.  Ed.  691,  to  a  statute 
requiring  the  payment  of  a  license 
from  persons  dealing  in  merchandise 
not  the  growth,  produce  or  manu- 
facture of  the  state,  and  requiring  no 
such  license  from  persons  sealing 
goods  grown,  produced  or  manufac- 
tured within  the  state. 

A  nonresident  of  a  state  who  trav- 
els from  place  to  place  within  the 
state  and  solicits  and  takes  orders  by 
samples,  lists  and  catalogues  for  goods 
to  be  shipped  from  another  state, 
which  goods  subsequently  shipped  in 
earload  lots,  consigned  to  such  per- 
son, into  the  state,  and  delivered  to 
his  customers  from  the  car  by  dray- 
men, who  filled  the  orders  at  the  car 


by  checking  them  from  the  original 
orders,  there  being  no  identifying 
marks  on  the  packages,  except  as  to 
their  contents,  is  engaged  in  inter- 
state commerce  and  not  subject  to  a 
license  required  of  peddlers.  Stewart 
v.  Michigan,  232  TJ.  8.  665,  58  L.  Ed. 
786,  rev'g  167  Mich.  417,  132  N.  W. 
1071,  and  following  Crenshaw  v.  Ark- 
ansas, 227  TJ.  8.  389,  57  L.  Ed.  565. 

TCStockard  v.  Morgan,  185  TJ.  8. 
27,  46  L.  Ed-  785,  rev'g  105  Tenn. 
412,  58  8.  W.  1061. 

78  Stockard  v.  Morgan,  187  TJ.  8.  27, 
46  L.  Ed.  785,  rev'g  105  Tenn.  412, 
58  8.  W.  1061.  Mr.  Justice  Peckham 
said:  "That  such  a  tax  amounts  to 
an  invasion  of  the  commerce  clause 
of  the  Constitution  of  the  United 
States  is  held  in  Stratford  v.  City 
Council  of  Montgomery,  110  Ala.  619, 
20  So.  127,  in  a  most  satisfactory 
opinion  by  Chief  Justice  Brickell.  In 
speaking  of  the  tax  under  the  Ala- 
bama statute,  he  said:  '  While,  as  we 
have  shown,  the  business  of  the  de- 
fendant was  general,  so  as  to  consti- 
tute him  a  broker,  it  by  no  means 
follows  that  it  required  he  should  also 
take  local  business.  He  might,  as  he 
•  did,  confine  himself  to  interstate  busi- 
ness and  still  be  a  "broker,"  with- 
out becoming  liable  to  the  tax.'  " 
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tion's  business,  part  interstate  and  in  part  internal,  is  unconstitu- 
tional, and  where  the  tax  affects  the  whole  business  without  discrimina- 
tion,  it  cannot  be  sustained  with  respect  to  that  portion  of  the  business 
that  is  internal  and  therefore  taxable  by  the  state.79  So  a  foreign 
telegraph  company  cannot  be  prevented  from  continuing  to  do  local 
business  in  the  state  under  a  statute  requiring  every  foreign  corpora- 
tion, including  foreign  railroad  and  foreign  fire  and  life  insurance 
companies  doing  business  in  the  state,  to  file  in  the  office  of  the 
secretary  of  state  a  copy  of  its  articles  of  incorporation  and  pay  into 
the  treasury  of  the  state  a  fee  for  the  filing  of  its  articles  of  incorpora- 
tion, based  on  the  amount  of  its  capital  stock,  as  such  a  statute  is 
unconstitutional  and  void,  in  that  it  illegally  burdens  interstate  com- 
merce and  imposes  a  tax  on  property  beyond  the  jurisdiction  of  the 
state.*0  In  like  manner,  where  a  state  license  tax  operates  without 
exemption  or  distinction  upon  the  privilege  of  carrying  on  a  business, 
a  part  of  which  was  that  of  an  essential  governmental  agency  con- 
stituted under  laws  of  the  United  States,  it  was  held  that  the  tax 
necessarily  included  within  its  operation  this  part  of  the  business,  and 
since  thfe  was  unconstitutional,  the  whole  tax  was  rendered  void.81 
But  a  statute  requiring  a  foreign  corporation  selling  or  delivering 
sewing  machines  to  pay  an  annual  tax  for  each  county  in  which  it  may 
sell  or  deliver  the  same,  excepting  merchants  selling  such  articles  at 
their  regularly  established  places  of  business,  is  not  an  unconstitu- 
tional interference  with  interstate  commerce,  where  the  corporation 


79  Williams  v.  Talladega,  226  U.  S. 
404,  57  L.  Ed.  275;  Western  U.  Tel. 
Co.  v.  Kansas,  216  U.  S.  1,  54  L.  Ed. 
355;  Galveston,  H.  &  S.  A.  B.  Co.  v. 
Texas,  210  U.  S.  217,  52  L.  Ed.  1031; 
Crutcher  v.  Kentucky,  141  U.  a  47, 
35  L.  Ed.  649;  Norfolk  &  W.  B.  Co. 
v.  Pennsylvania,  136  U.  8.  114,  34  L. 
Ed.  394;  Leloup  v.  Port  of  Mobile, 
127  U.  S.  640,  32  L.  Ed.  311.  See  also 
Sperry  &  Hutchinson  Co.  v.  Hill,  76 
Va.  680,  86  S.  E.  748.  See  Singer 
Sew.  Mach.  Co.  v.  Brickell,  233  U.  S. 
304,  58  L.  Ed.  974,  aff'g  199  Fed.  654, 
and  distinguishing  the  above  cases. 

SOLudwig  v.  Western  U.  Tel.  Co., 
216  U.  S.  146,  54  L.  Ed.  423,  aff'g 
156  Fed.  152,  and  following  Western 
U.  Tel.  Co.  v.  Kansas,  216  U.  S.  1, 
54  L.  Ed.  355,  and  Pullman  Co.  v. 
Kansas,.  216  U.  S.  56,  54  L.  Ed.  378. 


Where  the  greater  part  of  the  prop- 
erty and  business  of  a  foreign  railway 
corporation  is  outside  of  the  state  of 
Colorado,  and  of  the  business  done 
within  that  state  but  a  small  propor- 
tion is  local,  the  greater  part  being 
commerce  among  the  states,  a  tax 
imposed  upon  the  capital  stock  of  a 
foreign  railway  company  is  unconsti- 
tutional, even  if  the  temporary  for- 
feiture of  the  right  to  do  business 
declared  by  the  statute  be  confined  by 
the  construction  to  business  wholly 
within  the  state.  Atchison,  T.  &  8. 
F.  By.  Co.  v.  O  'Connor,  223  U.  S.  280, 
56  L.  Ed.  436,  Ann.  Cas.  1913  C  1050. 

•1  Williams  v.  Talladega,  226  V.  S. 
-404,  57  L.  Ed.  275,  distinguished  in 
Singer  Sew.  Mach.  Co.  v.  Brickell, 
233  U.  S.  304,  58  L.  Ed.  974. 


9636 


Ch.  65] 


Foreign  Corporations 


[§5781 


maintains  in  a  county  a  regular  place  of  business  or  store  at  which 
it  rents  or  sells  sewing  machines  and  delivers  the  same  through  agents 
who  also  solicit  customers  in  the  rural  districts  of  such  county  to 
purchase  or  rent  machines  delivered  to  such  agents  at  such  places  of 
business  out  of  the  stock  of  machines  at  such  place  of  business.18  A 
statute  providing  that  to  entitle  a  foreign  corporation  to  do  business 
in  the  state  it  must  make  application  to,  and  obtain  the  permission 
of,  the  charter  board  of  the  state,  accompany  its  application  with 
a  fee  of  twenty-five  dollars,  pay  a  certain  per  cent  of  its  authorized 
capital  to  the  state  treasurer,  for  the  benefit  of  the  permanent  school 
fund,  and  file  a  certified  copy  of  its  charter  with  the  secretary  of 
state,  and  also  requiring  every  such  corporation  to  file  annually  with 
the  secretary  of  state  a  complete  and  detailed  statement,  exhibiting 
its  financial  condition,  and  providing  that  a  failure  to  file  such  state- 
ment by  a  foreign  corporation  doing  business  in  the  state  shall  work 
a  forfeiture  of  the  right  or  authority  to  do  business  in  the  state,  and 
that  "no  action  shall  be  maintained  or  recovery  had  in  any  of  the 
courts  of  the  state  by  any  corporation  doing  business  in  this  state  with- 
out first  obtaining  the  certificate  of  the  secretary  of  the  state  that 
statements  provided  in  this  section  have  been  properly  made,"  is,  if 
applicable  to  foreign  corporations  doing  a  purely  interstate  business, 
invalid  as  violation  of  the  commerce  clause  of  the  Constitution  of  the 
United  States.83 


33  Singer  Sewing  Maeh.  Co.  v. 
Brieken,  233  U.  S.  304,  58  L.  Ed.  974, 
aff'g  199  Fed.  654,  in  which  case  Pit- 
ney,  J.,  in  distinguishing  Leloup  v. 
Port  of  Mobile,  127  U.  S.  640,  32  L. 
Ed.  311,  and  Williams  v.  Talladega, 
226  U.  8.  404,  57  L.  Ed.  275,  said: 
"The  statute  now  under  considera- 
tion differs  materially,  in  that  it  deals 
separately  with  the  business  as  con- 
ducted in  each  county  of  the  state, 
and  provides  for  separate  taxes  to  be 
iaid  for  each  county.  *  *  *  It 
would  be  going  altogether  too  far  to 
say  that  appellant  being  properly 
taxable,  and  without  the  least  inter- 
ference with  interstate  commerce,  in 
twenty-nine  counties  of  the  state, 
could  obtain  immunity  from  aU  such 
taxation  by  establishing  in  one  county 
a  system  of  business  that  involved 
transactions  in   interstate   commerce. 


*  *  *  It  is  quite  plain,  however, 
from  a  reading  of  the  entire  section, 
that  the  business  of  selling  sewing 
machines  by  traveling  salesmen  is  in- 
tended to  be  taxed,  and  the  business 
of  selling  them  at  established  places 
of  business  is  intended  to  be  left 
untaxed,  so  far  as  this  section  is  con- 
cerned, although  the  machines  sold  at 
these  places  be  delivered  by  wagons. 
Complainant  is  engaged  in  doing  busi- 
ness of  both  kinds;  and  with  respect 
to  the  itinerant  sales  it  is  subject  to 
the  tax  under  the  section  referred 
to." 

33  International  Text-Book  Co.  v. 
Pigg,  217  U.  S.  91,  54  L.  Ed.  678,  27 
L.  R.  A.  (N.  S.)  493,  18  Ann.  Cas. 
1103,  followed  and  quoted  with  ap- 
proval in  Buck  Stove  &  Range  Co.  v. 
Vickers,  226  U.  S.  205,  57  L.  Ed.  189. 
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A  statute  requiring  a  foreign  corporation  to  file  annually  a  cer- 
tificate showing  its  authorized  capital  stock  and  assets  and  liabilities, 
verified  by  a  sworn  statement  of  its  auditor,  and  to  pay,  at  the 
time  of  filing  such  certificate,  for  the  use  of  the  state  an  excise  tax, 
to  be  assessed  by  the  tax  commissioner,  of  a  certain  per  cent  of  its 
authorized  capital  stock  as  stated  in  such  annual  certificate,  not  to 
exceed,  however,  a  certain  sum,  imposes  an  excise  tax  for  the  com- 
modity or  privilege  of  having  an  establishment  for  business  in  thp 
state  with  the  protection  of  its  laws  and  the  financial  and  other 
advantages  of  a  situation  in  the  state,  and  does  not  impose  a  tax  upon 
property.84  Such  a  statute  does  not  create  a  burden  upon  interstate 
commerce  and  is  not  an  attempt  to  tax  property  beyond  the  jurisdic- 
tion of  the  state.85  And  it  is  held  that  it  does  not  apply  to  corpora- 
tions which  have  places  of  business  in  the  state  for  the  transaction 
solely  of  interstate  commerce.86  A  license  fee  or  tax  imposed  by  a 
state  upon  a  foreign  corporation  as  a  condition  of  the  grant  of  the 
privilege  to  do  business  in  the  state,  is  not  a  tax  upon  a  franchise  not 
granted  by  such  state  to  the  corporation,  nor  upon  property  or  busi- 
ness not  within  the  jurisdiction  of  the  state.87 


M  Baltic  Min.  Co.  v.  Massachusetts, 
231  U.  S.  68,  58  L.  Ed.  127,  aff'g 
207  Mass.  381,  93  N.  E.  831,  and  212 
Mass.  35,  98  N.  E.  1056.  Justice  Day 
said:  "We  have  no  fault  to  find 
with  the  conclusion  that  this  is  an 
excise  tax.  See  also  Provident  Insti- 
tution v.  Massachusetts,  6  Wall.  (U. 
S.)  611,  18  L.  Ed.  907;  Hamilton  Co. 
v.  Massachusetts,  6  Wall.  (II.  S.) 
632,  18  L.  Ed.  904,  in  which  this 
court  had  occasion  to  consider  the 
taxing  system  of  Massachusetts.  That 
the  state  may  impose  a  tax  upon  a 
corporation,  foreign  or  domestic,  for 
the  privilege  of  doing  business  within 
its  borders,  is  undoubted;  and  such 
has  long  been  the  legislative  policy 
of  the  commonwealth  of  Massachu- 
setts, as  appears  from  the  history  of 
legislation  set  forth  in  the  opinions 
in  the  cases  last  cited.  Construing 
the  act  in  question,  the  Supreme 
Judicial  Court  of  Massachusetts  has 
held  that  it  does  not  apply  to  corpo- 
rations engaged  in  railroad,  telegraph, 


'telephone,  etc.,  business,  which  are 
taxed  on  another  plan  under  the  pro- 
visions of  the  statute.  It  is  held  not 
to  apply  to  corporations  whose  busi- 
ness is  interstate  commerce,  or  who 
carry  on  interstate  commerce.  Atty. 
Gen.  ex  rel.  Commissioner  of  Corpo- 
rations v.  Electric  Storage  Battery 
Co.,  188  Mass.  239,  74  N.  E.  467,  3 
Ann.  Cas.  631.  The  tax  is  levied 
upon  the  privilege  of  carrying  on 
business  within  the  state,  and  not 
upon  property  therein  which  is  other- 
wise taxec}*"  See  also  International 
Paper  Co.  v.  Com.,  228  Mass.  101, 
117  N.  E.  246. 

85  Baltic  Min.  Co.  v.  Massachusetts, 
231  U.  S.  68,  58  L.  Ed.  127. 

•6  Baltic  Min.  Co.  v.  Massachusetts, 
231  U.  S.  68,  58  L.  Ed.  127;  Inter- 
national Paper  Co.  v.  Com.,  228  Mass. 
101,  117  N.  E.  246;  Attorney  General 
v.  Electric  Storage  Battery  Co.,  188 
Mass.  239,  74  N.  E.  467,  3  Ann.  Cas, 
631. 

t7  Pembina  Consol.  Silver  Mining  A 
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Taxation  of  the  -property  within  the  state  of  a  foreign  corporation 
engaged  in  interstate  commerce  is  not  a  taxation  of  interstate  com- 
merce.18   Justice  Brewer  said :    "It  has  been  again  and  again  said  by 


Milling  Co.  v.  Pennsylvania,  125  U.  8. 
181,  31  L.  Ed.  650;  International 
Paper  Co.#v.  Com.,  228  Mass.  101,  117 
N.  E.  246." 

88  United  States.  Armour  &  Co.  v. 
North  Dakota,  240  U.  S.  510,  60  L. 
Ed.  771,  Ann.  Cas.  1916  D  548;  Baltic 
Min.  Co.  v.  Massachusetts,  231  TJ.  S. 
68,  58  L.  Ed.  127,  aff  'g  207  Mass.  381, 
93  N.  E.  831;  Susquehanna  Coal  Co. 
v.  South  Amboy,  228  TJ.  S.  665,  57  L. 
Ed.  10^5,  aff'g  184  Fed.  941;  Bacon 
v.  Illinois,  227  IT.  S.  504,  57  L.  Ed. 
615;  United  States  Exp.  Co.  v.  Min- 
nesota, 223  IT.  S.  335,  56  L.  Ed.  459; 
Banker  Bros.  Co.  v.  Pennsylvania,  222 
IT.  8.  210,  56  L.  Ed.  168;  General  Oil 
Co.  v.  Crain,  209  TJ.  8.  211,  52  L.  Ed. 
754;  Armour  Packing  Co.  v.  United 
States,  209  U.  S.  56,  52  L.  Ed.  681; 
I.  M.  Darnell  &  Son  Co.  v.  Memphis, 
208  U.  S.  113,  52  L.  Ed..  413;  New 
York  v.  Wells,  208  U.  S..  14,  52  L.  Ed. 
370;  Atlantic  &  P.  Tel.  Co.  v.  Phila- 
delphia, 190  U.  S.  160,  47  L.  Ed.  995; 
Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
165  U.  S.  194,  ,41  L.  Ed.  683;  Cleve- 
land, C,  C.  &  St.  L.  B.  Co.  v.  Backus, 
154*  U.  S.  439,  38  L.  Ed.  1041,  aff'g 
133  Ind.  513,  18  L.  B.  A.  729,  33  N. 
E.  431;  California  v.  Central  Pac.  B. 
Co.,  127  U.  S.  1,  32  L.  Ed.  150;  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114 
"  U.  S.  196,  29  L.  Ed.  158;  Wells,  Fargo 
&  Co.  v.  Johnson,  205  Fed.  60. 

Arkansas.  St.  Louis  Southwestern 
B.  Co.  v.  State,  106  Ark,  321,  152  S. 
W.  110. 

Indiana.  Western  U.  Tel.  Co.  v. 
Taggart,  141  Ind.  281,  60  L.  B.  A.  671, 
40  N.  E.  1051;  Indianapolis  &  V.  By. 
Co.  v.  Backus,  133  Ind.  609,  33  N.  E. 
443,  aff'd  154  U.  S.  438,  38  L.  Ed. 
1040;  Cleveland,  C,  C.  &  St.  L.  By. 
Co.  v.  Backus,  133  Ind.  513,  18  L.  B. 
A.  729,  33  N.  E.  421,  aff'd  154  U.  S. 


439,  38  L.  Ed.  1041;  Standard  Oil  Co. 
v.  Combs,  96  Ind.  179,  49  Am.  Bep. 
156. 

Kentucky.  Louisville  &  N.  B.  Co. 
v.  Com.,  108  Ky.  717,  57  S.  W.  624, 
626. 

Massachusetts.  International  Paper 
Co.  v.  Com.,  228  Mass.  101,  117  N.  E. 
246. 

Minnesota.  State  v.  United  States 
Exp.  <Co.,  114  Minn.  346,  37  L.  B.  A. 
(N.  S.)   1127,  131  N.  W.  489. 

Mississippi.  Cudahy  Packing  Co.  v. 
Stovall,  112  Miss.  106,  72  So.  870. 

Missouri.  State  v.  Wiggins  Ferry 
.  Co.,  208  Mo.  622,  106  S.  W.  1005. 

Nevada.  State  v.  Wells,  Fargo  & 
Co.,  38  Nev.  505,  150  Pac.  836. 

Hew  Jersey.  Tidewater  Pipe  Co.  v. 
State  Board  of  Assessors,  59  N.  J.  L. 
269,  39  Atl.  1114,  aff'g  57  N.  J.  L. 
516,  27  L.  B.  A.  684,  31  Atl.  220. 

New  York.  People  v.  Beardon,  184 
N.  Y.  431,  8  L.  B.  A.  (N.  S.)  314,  112 
Am.  St.  Bep.  628,  6  Ann.  Cas.  515,  77 
N.  E.  970;  People  v.  Wemple,  131 
N.  Y.  64,  27  Am.  St.  Bep.  542,  29 
N.  E.  1002,  aff'g  61  Hun  53,  15  N. 
Y.  Supp.  711. 

North  Dakota.  'Northern  Pac.  B. 
Co.  v.  Bichland  County,  28  N.  D.  172, 
L.  B.  A.  1915  A  129,  Ann.  Cas.  1916 
E  574,  148  N.  W.  545. 

Oregon.  Western  U.  Tel.  Co.  v. 
Hurlburt,  83  Ore.  633,  163  Pac.  1170. 

Texas.  Western  U.  Tel.  Co.  v. 
Houston,  —  Tex.  Civ.  App.  — ,  192 
S.  W.  577. 

Virginia.  Postal  Tel.  Cable  Co.  v. 
Norfolk,  101  Va.  125,  43  S.  E.  207. 

Washington.  State  v.  Northern 
Exp.  Co.,  80  Wash.  309,  141  Pac.  757, 
rev'g  76  Wash.  636,   136  Pac.   1160. 

"The  right  of  the  state  to  tax 
property,  although  it  is  used  in  inter- 
state   commerce,    is    thoroughly    well 
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this  court  that  while  no  state  could  impose  any  t&x  or  burden  upon 

settled."    Rocco  v.  Thompson,  223  U.      made   to   bear  its   proper  proportion 


S.  317,  56  L.  Ed.  453. 

In  Adams  Exp.  Co.  v.  Ohio  State 
Auditor,  165  U.  S.  194,  41  L.  Ed. 
683,  it  was  said:  "Although  the 
transportation  of  the  subjects  of  in- 
terstate commerce,  or  the  receipts  re- 
ceived therefrom  or  the  occupation 
or  business  of  carrying  it  on,  can- 
not be  directly  subjected  to  state  tax- 
ation, yet  property  belonging  to 
corporations  or  companies  engaged  in 
such  commerce  may  be;  and  whatever 
the  particular  form  of  the  exaction, 
if  it  is  essentially  only  property  tax- 
ation, it  will  not  be  considered  as 
falling  within  the  inhibition  of 
the  constitution.  Corporations  and 
companies  engaged  in  interstate  com- 
merce should  bear  their  proper  pro- 
portion of  the  burdens  of  the  govern- 
ments under  whose  protection  they 
conduct  their  operations,  and  taxa- 
tion on  property,  collectible  by  the 
ordinary  means,  does  not  affect  inter- 
state commerce  otherwise  than  inci- 
dentally as  all  business  is  affected  by 
the  necessity  of  contributing  to  the 
support  of  government." 

"Certainly  persons  or  corporations 
engaged  in  interstate  commerce  should 
bear  their  proper  ajiare  of  the  burdens 
of  the  governments  under  whose  pro- 
tection they  conduct  their  operations. 
United  States  Exp.  Co.  v.  Minnesota, 
223  U.  S.  335,  56  L.  Ed.  459. ' '  Ewert 
v.  Taylor,  38  S.  D.  124,  160  N.  W. 
797. 

"A  tax  may  be  imposed  upon  the 
property  within  the  state  of  a  foreign 
or  domestic  corporation,  whatever 
busin*^  it  may  be  engaged  in,  and 
may  take  the  form  of  a  tax  for  the 
privilege  of  exercising  its  franchise 
in  the  state,  if  the  amount  of  the 
tax  is  dependent  upon  and  fixed  by 
the  value  of  the  property  situated  in 
the  state.     'The  corporation  is  thus 


of  the  burdens  of  the  government 
under  whose  protection  it  conducts  its 
operations,  while  interstate  commerce 
is  not,  in  itself,  subjected  to  restraint 
or  impediment.  *  *  *  The  right 
of  a  state  to  tax  the  franchise  or 
privilege  of  being  a  corporation,  as 
personal  property,  has  been  repeated- 
ly recognized  by  this  court,  and  this 
whether  the  corporation  be  a  domestic 
or  a  foreign  corporation  doing  busi- 
ness by  its  permission  within  the 
state.  But  a  state  cannot  exclude 
from  its  limits  a  corporation  jngaged 
in  interstate  or  foreign  commerce,  or 
a  corporation  in  the  employment  of 
the  federal  government,  either  direct- 
ly in  terms,  or  indirectly  by  the 
imposition  of  inadmissible  conditions. 
Nevertheless  the  state  may  subject  it 
to  such  property  taxation  as  only  in- 
cidentally affects  its.  occupation,  as  all 
business,  whether  of  individuals  or 
corporations,  is  affected  by  common 
governmental  burdens.'  Postal  Tele- 
graph Cable  Co.  v.  Adams,  155  TJ.  8. 
688,  39  L.  Ed.  311."  State  v.  Illi- 
nois Cent.  B.  Co.,  246  HI.  188,  92  N. 
E.  814. 

Franchises  by  the  state  are  property 
which  a  state  may  tax.  People  v. 
State  Board  of  Tax  Com'ro,  99  N. 
Y.  Misc.  532,  166  N.  Y.  Supp.  62. 

But  a  state  cannot  tax  property  be- 
yond its  boundary;  and  if  a  foreign  • 
corporation  owns  or  uses  no  real  prop- 
erty or  tangible  personal  property  in 
the  state  in  connection  with  its  inter- 
state business,  it  has  no  franchise 
that  can  be  taxed.  Bosworth  v.  Evans- 
ville  &  B.  Green  Packet  Co.,  178  Ky. 
716,  199  S.  W.  1059.  This  question 
was  passed  upon  in  Baltimore  &  O. 
S.  W.  B.  Co.  v.  Com.,  177  Ky.  566, 
198  S.  W.  35,  where  the  court  said: 
"It  is  the  ownership  of  real  property 
or  tangible  personal  property  in  this 
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the  privilege  of  doing  the  'business  of  interstate  commerce  yet  it  had 
the  unquestioned  right  to  place  a  property  tax  on  the  instrumentali- 
ties engaged  in  such  commerce."89  Whatever  the  particular  form 
of  the  exaction,  if  it  is  essentially  only  property  taxation,  it  will  not 
be  considered  as  falling  within  the  inhibition  of  the  Constitution.00 

state,    or   the   use   of   such   property      of  that  use;  and  by  whatever  name 


under  a  lease  or  traffic  arrangement 
by  the  carrier,  that  comes  into  this 
state  in  the  regular  course  of  its 
business,  and  the  doing  of  business 
here,  that  subjects  it  to  the  payment 
of  a  franchise  tax.  When  these  condi- 
tions exist,  it 'is  not  material,  so  far 
as  the  liability  for  this  tax  is  con- 
cerned, whether  it  comes  into  this 
state  on  its  own  lines  or  over  the 
lines  of  some  other  company;  nor  is 
it  material  what  traffic  or  other  ar- 
rangements it  has  with  the  company 
over  whose  lines  it  comes  here. ' ' 

Nor  can  a  state  tax  franchises 
granted  by  the  federal  government. 
Atlantic  &  P.  Tel.  Co.  v.  Philadelphia, 
190  U.  S.  160,  47  L.  Ed.  995;  Cali- 
fornia v.  Central  Pac.  B.  Co.,  127  U. 
S.  1,  32  L.  Ed.  150. 

89  Cleveland,  C,  C.  &  St.  L.  B.  Co. 
v.  Backus,  154  U.  S.  439,  38  L.  Ed. 
1041,  aff'g  133  Ind.  513,  18  L.  B.  A. 
729,  33  N.  E.  431. 

•0  Adams  Exp.  Co.  v.  Ohio  State 
Auditor,  165  U.  S.  194,  41  L.  Ed.  683; 
St.  Louis  Southwestern  B.  Co.  v. 
8tate,  106  Ark.  321,  152  S.  W.  110; 
State  v.  Northern  Exp.  Co.,  80  Wash. 
309,  141  Pac.  757,  rev'g  76  Wash. 
636,  136  Pac.  1160. 

"Doubtless  no  state  could  add  to 
the  taxation  of  property  according  to 
the  rule  of  ordinary  property  taxation, 
the  burden  of  a  license  or  other  tax 
on  the  privilege  of  using,  construct- 
ing, or  operating  an  instrumentality 
of  interstate  or  international  com- 
merce, or  for  the  carrying  on  of  such 
commerce;  but  the  value  of  property 
results  from  the  use  to  which  it  is 
put,  and  varies  with  the  profitableness 


the  exaction  may  be  called,  if  it 
amounts  to  not  more  than  the  ordi- 
nary tax  upon  property,  or  a  just 
equivalent  therefor,  ascertained  by 
reference  thereto,  it  is  not  open  to 
attack  as  inconsistent  with  the  con- 
stitution." Postal  Tel.  Cable  Co.  v. 
Adams,  155  U.  S.  688,  39  L.  Ed.  311, 
quoted  in  Bocco  v.  Thompson,  223  U. 
S.  317,  56  L.  Ed.  453. 

"The  proper  test  as  to  whether  a 
tax  is  imposed  on  interstate  or  for- 
eign commerce,  or  only  on  property  of 
a  corporation  engaged  in  such  com- 
merce, would  seem  to  be  whether  or 
not  the  tax  is  for  the  privilege  of 
engaging  in  interstate  or  foreign  com- 
merce or  directly  reaches  the  transac- 
tions in  such  commerce,  or  the  profits 
or  benefits  to  be  derived  there- 
from, or  fluctuates  or  varies  accord- 
ing to  the  volume  of  business  done 
in  such  commerce.  If  it  does  then 
such  commerce  is  burdened  to  that 
extent,  and  the  tax  is  invalid.  If, 
on  the  other  hand,  it  does  neither  of 
those  things  but  is  a  tax  on  real  or 
personal  property,  including  rights, 
franchises,  and  permissions  to  do  busi- 
ness or  use  streets  or  highways  grant- 
ed by  the  state,  it  is  a  tax  on  prop- 
erty only,  and  valid.  It  could  never 
have  been  intended  that  one  engaged 
in  interstate  commerce  should  be  re- 
lieved  of  contributing  his  due  share 
6f  the  public  expenses  according  to 
the  property  owned  by  him  by  rea- 
son of  the  fact  that  he  used  his  prop- 
erty in  carrying  on  such  commerce." 
Pendleton,  J.,  in  People  v.  State 
Board  of  Tax  Com'rs,  99  N.  Y.  Misc. 
532,  166  N.  Y.  Supp.  62, 
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It  is  the  commerce  itself  which  must  not  be  burdened  by  state 
exactions  which  interfere  with  the  exclusive  federal  authority  over  it. 
A  resort  to  the  receipts  of  property  or  capital  employed,  in  part  at 
least,  in  interstate  commerce,  when  such  receipts  or  capital  are  not 
taxed  as  such  but  are  taken  as  a  mere  measure  of  a  tax  of  lawful 
authority  within  the  state,  has-been  sustained.91  So,  while  a  tax  on 
gross  receipts,  which  include  those  derived  from  interstate  commerce, 
is  invalid,  as  it  directly  burdens  the  benefits  to  be  derived  from  such 
commerce,"  where  the  receipts  are  not  in  themselves  taxed,  but  are 


For  taxation  of  personal  property 
in  transit  belonging  to  foreign  corpo- 
ration, see  §§  4612,  4613,  supra. 

For  taxation  of  shares  of  stock  in 
foreign  corporation  owned  by  citizens, 
see  |  4625,  supra. 

For  taxation  of  property  of  a  for- 
eign corporation  as  a  unit,  see  Chap. 
59,  supra. 

•1  St.  Louis  Southwestern  R.  Co.  v. 
Arkansas,  235  U.  S.  350,  59  L.  Ed. 
265,  aff 'g  106  Ark.  321,  152  S.  W.  110; 
Baltic  Min.  Co.  v.  Massachusetts,  231 
TJ.  S.  68,  58  L.  Ed.  127;  United  States 
Exp.  Co.  v.  Minnesota,  223  U.  S.  335, 
56  L.  Ed.  459;  Flint  v.  Stone  Tracy 
Co.,  220  TJ.  S.  107,  55  L.  Ed.  389; 
Postal  Tel.  Co.  v.  Adams,  155  TJ.  S. 
688,  39  L.  Ed.  311;  Maine  v.  Grand 
Trunk  R.  Co.,  142  TJ.  8.  217,  35  L.  Ed. 
994;  Hamilton  Co.  v.  Massachusetts, 
6  Wall.  (U.  S.)  632,  18  L.  Ed.  904; 
Provident  Institution  v.  Massachu- 
setts, 6  Wall.  (U.  S.)  611,  18  L.  Ed. 
907;  Louisville  &  N.  R.  Co.  v.  State, 
—  Ala.  — ,  78  So.  92;  International 
Paper  Co.  v.  Com.,  228  Mass.  101,  117 
N.  E.  246;  Marconi  Wireless  Tel.  Co. 
v.  Com.,  218  Mass.  558,  106  N.  E.  310; 
New  Orleans,  M.  &  C.  R.  Co.  v.  State, 
110  Miss.  290,  70  So.  355. 

In  Western  TJ.  Tel.  Co.  v.  Attorney- 
General  of  Massachusetts,  125  TJ.  S. 
530,  31  L.  Ed.  790,  and  Attorney  Gen- 
eral v.  Western  TJ.  Tel.  Co.,  141  TJ.  S. 
40,  35  L.  Ed.  628,  it  was  held  that, 
where  the  tax  was  in  effect  a  tax 
uppn   the  corporation  on   account  of 


the  property  owned  and  used  by  it 
within  the  state,  it  was  valid,  and 
that  the  fact  that  the  value  of  its 
entire  capital  stock  and  the  propor- 
tion of  the  length  of  its  lines  within 
the  state  to  its  entire  lines  were  used 
as  a  basis  for  determining  the  value 
of  that  property  did  not  make  it  in- 
valid under  the  commerce  clause  of 
the  constitution.  See  also  Western 
TJ.  Tel.  Co.  v.  Missouri,  190  TJ.  8. 
412,  47  L.  Ed.  1116.  The  difference 
in  its  effect  between  a  tax  on  prop- 
erty and  operations  is  pointed  out  in 
Union  Pac.  R.  Co.  v.  Peniston,  18 
Wall.  (U.  S.)  5,  36,  21  L.  Ed.  787. 
See  also  International  Paper  Co.  \. 
Com.,  228  Mass.  101,  117  N.  E.  246;  m 
People  v.  State  Board  of  Tax  Com'rs, 
99  N.  Y.  Misc.  532,  166  N.  Y.  Supp.  62. 

A  state  statute  imposing  a  tax  upon 
a  foreign  corporation  for  the  privi- 
lege which  is  extended  to  it  by  the 
state  of  doing  business  therein  as  a 
corporation,  and  which  is  based  upon 
the  amount  or  portion  of  its  capital 
in  use  in  the  state  by  the  corporation 
in  the  transaction  of  its  ordinary 
business  is  not  a  property  tax,  and 
does  not  violate  the  provision  of  the 
Federal  Constitution  which  confers 
upon  Congress  the  exclusive  right  to 
regulate  commerce  between  the  states. 
People  v.  Wemple,  131  N.  Y.  64,  27 
Am.  St.  Rep.  542,  29  N.  E.  1002.  See 
also  Cudahy  Packing  Co.  v.  Stovall, 
112  Miss.  106,  72  So.  870. 

»» Meyers  v.  Wells,  Fargo  &     Co., 
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used  only  to  measure  a  tax  within  the  legitimate  power  of  the  state, 
the  tax  is  not  invalid,  although  the  receipts  come  in  part  from  inter- 
state commerce.98 


223  U.  8.  298,  56  L.  Ed.  445;  Galves- 
ton, H.  &  8.  A.  R.  Co.  v.  Texas,  210% 
U.  8.  217,  52  L.  Ed.  1031;  Ratter- 
man  v.  Western  U.  Tel.  Co.,  127  TJ. 
8.  411,  32  L.  Ed.  229;  Philadelphia 
Southern  Mail  S.  8.  Co.  v.  Pennsyl- 
vania, 122  U.  8.  326,  30  L.  Ed.  1200; 
People  v.  State  Board  of  Tax  Com'rs, 
99  N.  Y.  Misc.  532,  536,  166  N.  Y. 
Supp.  62;  Houston  Belt  &  Terminal 
R.  Co.  v.  State,  108  Tex.  314,  192  8. 
W.  1054,  rev'g  —  Tex.  Civ.  App.  — , 
166  8.  W.  83. 

98  Kansas  City,  Ft.  8.  &  M.  R.  Co. 
v.  Botkin,  240  TJ.  8.  228,  60  L.  Ed. 
617;  United  States  Exp.  Co.  v.  Min- 
nesota, 223  U.  8.  335,  56  L.  Ed.  459; 
Baldwin  Tool  Works  v.  Blue,  240  Fed. 
202;  Cudahy  Packing  Co.  v.  8  to  vail, 
112  Miss.  106,  72  So.  870;  People  v. 
State  Board  of  Tax  Com'rs,  99  N.  Y. 
Misc.  532,  166  N.  Y.  Supp.  62. 

The  Supreme  Court  of  the  United 
States,  in  the  case  of  United  States 
Exp.  Co.  v.  Minnesota,  223  U.  S.  335, 
56  L.  Ed.  459,  said:  "While  we  have* 
no  disposition  to  detract  from  the 
authority  of  these  decisions,  this 
court  has  had  also  to  consider  and 
determine  the  effect  of  statutes  which 
undertake  to  measure  a  tax  within 
the  legitimate  power  of  the  state  by 
receipts  which  came  in  part  from  busi- 
ness of  an  interstate  character.  In 
that  class  of  cases  a  distinction  was 
drawn  between  laws*  burdening  inter- 
state commerce,  and  laws  where  the 
measure  of  a  legitimate  tax  consists 
in  part  of  the  avails  or  income  from 
the  conduct  of  such  commerce.  In 
Maine  v.  Grand  Trunk  Ry.  Co.,  142 
U.  8.  217  [12  Sup.  Ct.  121,  35  L.  Ed. 
994],  this  court  sustained  a  tax  which 
required  every  railroad  operated  with- 
in the  state  to  pay  an  annual  tax 
for    the   privilege    of    exercising   its 


franchises  therein,  determined  upon  a 
proportion  of  gross  transportation  re- 
ceipts, which  in  that  case  were  shown 
to  be  those  of  a  railroad  partly  within 
and  partly  without  the  state,  such 
gross  receipts  being  derived  from  its 
entire  business,  state  and  interstate. 
The  resort  to  the  gross  receipts,  in  the 
opinion  of  the  court,  was  merely  a 
means  of  ascertaining  the  business 
done  by  the  corporation,  and  thus 
measuring  the  tax,  which  was  held  to 
be  within  the  power  of  the  state.  In 
Wisconsin  &  Michigan  Railway  Co.  v. 
Powers,  191  U.  S.  379  [24  Sup.  Ct. 
107,  48  L.  Ed.  229],  a  tax  was  sus- 
tained which  made  the  income  of  the 
railway  company  within  the  state,  in- 
cluding interstate  earnings,  the  prima 
facie  measure  of  the  value  of  the 
property  within  the  state  for  the  pur- 
pose of  taxation." 

In  Kansas  City,  Ft.  8.  &  M.  R.  Co. 
v.  Botkin,  240  U.  S.  227,  60  L.  Ed. 
617,  Hughes,  J.,  in  considering  a  tax 
imposed  by  the  state  on  the  privilege 
of  being  a  corporation,  on  the  pri- 
mary corporate  franchise  granted  by 
the  state,  said:  "The  authority  of 
the  state  to  tax  this  privilege,  or 
franchise,  has  always  been  recognized, 
and  it  is  well  settled  that  a  tax  of 
this  sort  is  not  necessarily  rendered 
invalid  because  it  is  measured  by 
capital  stock  which  in  part  may  rep- 
resent property  not  subject  to  the 
state's  taxing  power.  Thus,  in  So- 
ciety for  Savings  v.  Coite,  6  Wall. 
[U.  S.]  594,  606,  607,  18  L.  Ed.  897, 
902,  903,  the  power  to  levy  the  fran- 
chise tax  was  deemed  to  be  'wholly 
unaffected'  by  the  fact  that  the  cor- 
poration .had  invested  in  federal  se- 
curities; and  in  Home  Ins.  Co.  v. 
New  York,  134  U.  8.  594,  599,  600, 
33  L.  Ed.  1025,  1029,  1030,  the  objee- 
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A  privilege  tax  on  express  companies  based  upon  their  gross  re- 
ceipts for  business  done  within  the  state,  whether  they  are  engaged 
in  intrastate  or  interstate  commerce,  is  not  invalid  as  a  regulation  of 
interstate  commerce,  it  being  within  the  power  of  such  a  corporation 
doing  an  interstate  and  intrastate  'business  to  abandon  the  intrastate 
business.9* 

The  hardship  in  estimating  the  tax  upon  the  corporation,  is  a 


tion  to  a  tax  upon  tiie  privilege  of 
being  a  corporation  was  not  rendered 
invalid  because  a  portion  of  its  capital 
(the  tax  being  measured  by  divi- 
dends) was  represented  by  United 
State  bonds.  These  cases  were  cited 
with  distinct  approval,  and  the  rule 
they  applied  in  distinguishing  between 
the  subject  and  the  measure  of  the 
tax  was  recognized  as  an  established 
one,  in  Flint  v.  Stone  Tracy  Co.,  220 
U.  S.  107,  165,  55  L.  Ed.  389,  419, 
Ann.  Gas.  1912  B  1312."  See  also 
Bosworth  v.  Evansville  &  B.  Green 
Packet  Co.,  178  Ky.  716,  199  S.  W. 
1059;  International  Paper  Co.  v. 
Com.,  228  Mass.  101,  117  N.  E.  246. 
A  statute  imposing  a  license  or 
privilege  tax  upon  the  intrastate  busi- 
ness of  a  foreign  corporation,  should 
plainly  show  that  it  applies  only  to 
such  business  and  not  to  the  inter- 
state business  of  the  foreign  corpo- 
ration. Allen  v.  Pullman's  Palace 
Car  Co.,  191  IT.  6.  171,  48  L.  Ed.  134. 
See  International  Paper  Co.  v.  Com., 
228  Mass.  101,  117  N.  E.  246.  So 
where  a  statute  is  not  simply  a  tax 
on  all  gross  receipts  within  the  state, 
which  possibly  might  be  read  as  in- 
tended to  reach  such  receipts  as  it 
could,  even  if  ( less  than  all  (Batter- 
man  v.  Western  U.  Tel.  Co.,  127  U.  S. 
411,  32  L.  Ed.  229),  but  is  a  tax  on 
a  proportion  of  total  gross  receipts  a 
considerable  part  of  which  the  state 
has  no  right  to  tax,  the  federal  courts 
cannot  reshape  the  statute  simply  be- 
cause it  embraces  elements  that  it 
might  have  reached  if  it  had  been 
drawn  with  a  different  measure  and 


intent.  Meyer  v.  Wells,  Fargo  &.  Co., 
223  U.  S.  298,  56  L.  Ed.  445. 

94  State  v.  Northern  Exp.  Co.,  81 
Wash.  701,  143  Pac.  99;  State  v. 
Northern  Exp.  Co.,  80  Wash.  309,  141 
Pac.  757,  rev'g  76  Wash.  636,  136 
Pac.  1160. 

"It  is  contended  that  the  excise  is 
unreasonable  in  amount  and  is  there- 
fore unconstitutional.  So  far  as  this 
i3  a  federal  question  it  is  concluded 
against  the  petitioner  by  the  deter- 
mination that  it  is  conducting  a  pure- 
ly local  business  as  distinguished  from 
an  interstate  business,  and  that,  so 
far  as  it  conducts  both  interstate  and 
intrastate  commerce,  the  two  are  dis- 
tinct and  separable.  The  petitioner 
is  not  a  public  service  corporation 
directly  engaged  in  interstate  com- 
merce for  hire  or  otherwise,  and  it 
has  the  option  of  giving  up  the  local 
commerce  and  business  if  it  does  not 
care  to  prosecute  them  under  the  ex- 
cise imposed.  'The  company  cannot 
complain  of  being  taxed  for  the  priv- 
ilege of  doing  a  local  business  which 
it  is  free  to  renounce,'  and  this  is 
true  even  though  the  receipts  from 
the  local  business  do  not  equal  the 
expense  chargeable  against  such  re- 
ceipts. Pullman  Co.  v.  Adams,  189 
IT.  S.  420,  422,  23  Sup.  Ct.  494,  47 
L.  Ed.  877;  Allen  v.  Pullman  Co., 
]91  IT.  S.  171,  181,  182,  24  Sup.  Ct. 
39,  48  L.  Ed.  134;  Illinois  Central 
K.  R.  Co.  v.  Mississippi  B.  B.  Com- 
mission, 229  Fed.  248,  255."  Bugg, 
C.  J.,  in  International  Paper  Co.  v. 
Com.,  228  Mass.  101,  117  N.  E.  246. 
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matter  resting  entirely  in  the  control  of  the  state,  and  not  a  matter 
of  federal  law,  and  with  which,  of  course,  a  federal  court  can  in  no 
way  interfere.  The  extent  of  the  tax  is  a  matter  purely  for  state 
regulation,  and  any  interference  with  it  is  beyond  the  jurisdiction  of 
the  federal  court.95 

The  question  whether  a  foreign  corporation  is  doing  business  in 
the  state  at  the  time  to  which  a  privilege  tax  imposed  upon  it  relates 
is  a  federal  question  and  is  reviewable  in  the  Supreme  Court  of  the 
United  States.96 

§  5782.  Restriction  on  right  to  enforce  payment  for  goods  sold  in 
interstate  commerce.  It  is  now  definitely  settled  by  the  Supreme 
Court  of  the  United  States  that  when  a  corporation  goes  into  a  state 
other  than  that  of  its  origin  to  collect,  according  to  the  usual  or  pre- 
vailing methods,  the  purchase  price  of  merchandise  which  it  has 


•*  Horn  Silver  Min.  Co.  v.  New 
York,  143  U.  8.  305,  36  L.  Ed.  164. 
Mr.  Justiee  Field  said:  "Having  the 
absolute  power  of  excluding  the  for- 
eign corporation,  the  state  may,  of 
course,  impose  such  conditions  upon 
permitting  the  corporation  to  do  busi- 
ness within  its  limits  as  it  may  judge 
expedient;  and  it  may  make  the  grant 
or  privilege  dependent  upon  the  pay- 
ment of  a  specified  license  tax,  or  a 
sum  proportioned  to  the  amount  of  its 
capital.  No  individual  member  of  the 
corporation,  or  the  corporation  itself 
can  call  into  question  the  validity  of 
any  exaction  which  the  state  may  re- 
quire for  the  grant  of  its  privileges. 
It  does  not  lie  in  any  foreign  corpora- 
tion to  complain  that  it  is  subjected 
to  the  same  law  with  the  domestic  cor- 
poration. Even  if  the  statute  pre- 
scribing the  tax  be  considered  as  a 
tax  law,  and  not  as  a  license  to  the 
foreign  corporation  for  the  permission 
to  do  business  in  the  state,  such  fact 
does  not  in  any  respect  affect  the 
validity  of  the  tax.  However  it  may 
be  regarded,  it  is  the  condition  upon 
which  a  foreign  corporation  can  do 
business  in  the  state,  and  in  doing 
such  business  it  puts  itself  under  the 
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law  of  the  state,  however  that  may  be 
characterized." 

••Provident  Sav.  Life  Assur.  So- 
ciety v.  Kentucky,  239  U.  8.  103,  60 
L.  Ed.  167.  Mr.  Justice  Hughes  said: 
"And  we  cannot  doubt  that  the  ques- 
tion whether  the  state  is  taxing  a 
foreign  corporation  for  a  privilege 
not  granted — that  is,  whether  the  acts 
done  by  the  corporation  at  the  time 
to  which  the  tax  relates  are  of  such 
a  nature  as  to  subject  it  to  the  local 
authority  upon  the  ground  that  it  is 
doing  acts  which  can  only  be  done 
with  the  permission  of  that  authority 
— must  be  regarded  as  a  federal  ques- 
tion. Taxation  without  jurisdiction 
has  been  held  to  be  a  violation  of  the 
14th  Amendment  *  *  *  and  the 
principle  involved  applies  to  the  as- 
sertion of  authority  on  the  part  of 
the  state  to  exact  a  license  tax  for 
the  privilege  of  doing  acts  which  lie 
beyond  the  sphere  of  local  control. 
It  follows  that  the  quality  of  the  acts 
with  respect  to  which  the  state  exer- 
cises the  taxing  power  must  be  con- 
sidered when  the  constitutional  pro- 
tection against  the  transgression  of 
jurisdictional  limits  is  invoked." 
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lawfully  sold  therein  in  interstate  commerce,  it  is  there  for  a  legiti- 
mate purpose  of  such  commerce,  and  that  the  state  cannot,  consistently 
with  the  limitations  arising  from  the  commerce  clause  of  the  Constitu- 
tion, obstruct  or  hamper  the  attainment  of  that  purpose.  If  it  were 
otherwise,  the  purpose  of  the  Constitution  to  secure  and  maintain 
the  freedom  of  commerce  by  whomsoever  conducted  could  be  largely 
thwarted  by  the  states  and  commerce  itself  seriously  crippled.*7  Ac- 
cordingly, statutes  providing  that  no  foreign  corporation  shall  main- 
tain any  suit  in  the  courts  of  the  state  until  it  shall  have  complied 
with  certain  statutory  requirements  are  inapplicable  to  a  corporation 
engaged  solely  in  interstate  commerce,  and  it  may  sue  in  the  courts  of 
the  state  without  such  compliance.9*  Thus  a  statute  providing  that 
no  foreign  corporation  shall  commence  or  maintain  any  action  in  any 


97  Sioux  Remedy  Co.  v.  Cope,  235 
U.  S.  197,  59  L.  Ed.  193,  rev'g  28 
8.  D.  397,  133  N.  W.  683;  Buck  Stove 
&.  Range  Co.  v.  Vickers,  226  TJ.  S. 
205,  57  L.  Ed.  189,  rev'g  80  Kan.  29, 
101  Pac.  668  j  International  Text-Book 
Co.  v.  Pigg,  217  U.  S.  91,  54  L.  Ed. 
678,  27  L.  R.  A.  (N.  S.)  493,  18  Ann. 
Cas.  1103,  rev'g  76  Kan.  328,  91  Pac. 
74;  American  Mercantile  Co.  v.  Cir- 
cular Advertising  Co.,  71  Fla.  522, 
71  So.  607;  Circular  Advertising '  Co. 
v.  American  Mercantile  Co.,.  66  Fla. 
96,  63  So.  3. 

"The  right  to  demand  and  enforce 
payment  for  goods  sold  in  interstate 
commerce  is  so  directly  connected 
with  such  commerce,  and  is  so  essen- 
tial  to  its  existence  and  continuance, 
that  the  imposition  of  unreasonable 
conditions  upon  this  right  must  neces- 
sarily operate  as  a  restraint  or  burden 
upon  interstate  commerce. '  *  Vermont 
Farm  Mach.  Co.  v.  Hall,  80  Ore.  308, 
156  Pac.  1073. 

As  was  said  by  Judge  Brown,  in 
the  case  of  Citizens'  Nat.  Bank  v. 
Buckheit,  14  Ala.  App.  511,  71  So.  82: 
"The  expression  found  in  some  of 
our  cases,  to  the  effect  that  such 
corporations'  cannot  sue  in  the  courts 
of  this  state  without  qualifying  under 
the  Constitution  and  statutes,  is  too 
broad  in  its  scope.     Such  a  rule,  if 


strictly  enforced,  would  result  in  im- 
posing unreasonable  restraint  on  acts 
of  interstate  commerce.  Sioux  Rem- 
edy Co.  v.  F.  M.  Cope,  235  U.  S.  197, 
35  Sup.  Ct.  57,  59  L.  Ed.  193.' '  See 
also  Tyson  v.  Jennings  Produce  Co., 
—  Ala.  App.  — ,  77  So.  986. 

9S  United  States.  Sioux  Remedy  Co. 
v.  Cope,  235  U.  S.  197,  59  L.  Ed.  193, 
rev'g  28  S.  D.  397,  133  N.  W.  683; 
Buck  Stove  &  Range  Co.  v.  Vickers, 
226  U.  S.  205,  57  L.  Ed.  189,  rev'g 
80  Kan.  29,  101  Pac.  668;  Interna- 
tional Text-Book  Co.  v.  Pigg,  217  U. 
S.  91,  54  L.  Ed.  678,  27  L.  R.  A. 
(N.  S.)  493,  18  Ann.  Cas.  1103,  rev'g 
76  Kan.  328,  91  Pac.  74;  Star-Chron- 
icle Pub.  Co.  v.  United  Press  Asa'n, 
204  Fed.  217. 

Alabama.  Citizens'  Nat.  Bank  v. 
Buckheit,  14  Ala.  App.  511,  71  So.  82, 
certiorari  denied  72  So.  1019. 

Colorado.  Herman  Bros.  Co.  v. 
Nasiacos,  46  Colo.  208,  103  Pac.  301; 
International  Trust  Co.  v.  A.  Leschen 
&  Sons  Rope  Co.,  41  Colo.  299,  14 
Ann.  Cas.  861,  92  Pac.  727;  Kindel  v. 
Beck  &  Pauli  Lithographing  Co.,  19 
Colo.  310,  24  L.  R.  A.  311,  35  Pac. 
538;  Fairbanks,  Morse  &  Co.  v.  Mac- 
leod,  8  Colo.  App.  190,  45  Pac.  282. 

Idaho.  Toledo  Computing  Scale  Co. 
v.  Young,  16  Idaho  187,  101  Pac 
257;  Belle  City  Mfg.  Co.  v.  Friasell, 
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of  the  courts  of  the  state  on  any  contract,  agreement  or  transaction 
entered  into  by  it  in  such  state,  unless  it  shall  have  first  filed  in  the 
office  of  the  secretary  of  state  a  copy  of  its  charter,  and  appointed  a 
resident  agent  upon  whom  process  may  be  served  in  any  action  against 
it,  and  paid  certain  fees  incident  to  such  acts,  is  unconstitutional,  if 


11  Idaho  1,  81  Pac.  58;  In  re  Kinyon, 
9  Idaho  642,  2-  Ann.  Gas.  699,  75  Pac. 
268. 

Illinois.  Lehigh  Portland  Cement 
Go.  y.  McLean,  245  111.  326,  137  Am. 
St.  Rep.  322,  92  N.  E.  248. 

Kentucky.  Bondurant  v.  Dahnke- 
Walker  Milling  Co.,  175  Ky.  774,  195 
8.  W.  139. 

Maine.  F.  8.  Royster  Guano  Co.  v. 
Cole,  115  Me.  387,  99  Atl.  33. 

Minnesota.  Fisher  v.  Wellworth 
Mills  Co.,  133  Minn.  240,  158  N.  W. 
239. 

Missouri  United  Shoe  Machinery 
Co.  v.  Bamlose,  231  Mo.  545,  132  8. 
W.  1143;  International  Text-Book  Co. 
v.  Gillespie,  229  Mo.  397,'  129  8.  W. 
922;  Rogers  v.  Union  Iron  ft  Foundry 
Co.,  167  Mo.  App.  228,  150  8.  W.  100; 
Chuse  Engine  ft  Manufacturing  Co.  v. 
Vromania  Apartment  Co.,  154  Mo. 
App.  139,  1$3  8.  W.  624,  following 
International  Text-Book  Co.  v.  Pigg, 
217  U.  8.  91,  54  L.  Ed.  678,  24  L.  R. 
A.  (N.  8.)  493. 

Montana.  McNaughton  Co.  v.  Mc- 
Girl,  20  Mont.  124,  38  L.  R.  A.  367, 
63  Am.  St.  Rep.  610,  49  Pac.  651. 

Oklahoma.  Wells  Co.  v.  V.  J.  How- 
ard ft  Co.,  50  Okla.  776,  151  Pac.  616; 
Bledsoe  ft  Son  v.  W.  B.  Young  Supply 
Co.,  44  Okla.  609,  145  Pac.  1125;  Dr. 
Koch  Vegetable  Tea  Co.  v.  Shumann, 
42  Okla.  60,  139  Pac.  1133;  Kibby  v. 
Cubie,  Heimann  Co.,  41  Okla.  116,  137 
Pac.  352;  Freeman-Sipes  Co.  v.  Corti- 
eelli  Silk  Co.,  34  Okla.  229,  124  Pac. 
972;  Chicago  Crayon  Co.  v.  Rogers, 
30  Okla.  299,  119  Pac.  630. 

Oregon.  Vermont  Farm  Mach.  Co. 
v.  Hall,  80  Ore.  308,  156  Pac.  1073. 

Texas.    Texas  ft  P.  By.  Co.  v.  Davis, 


93  Tex.  378,  54  8.  W.  381,  55  8.  W. 
562;  Merriam  ft  Millard  Co.  v.  Cole, 

—  Tex.  Civ.  App.  — -,  198  8.  W.  1054; 
W.  B.  Clarkson  ft  Co.  v.  Pans  Steam- 
ship Line  Co.,  —  Tex.  Civ.  App.  — , 
187  8.  W.  1106;  York  Mfg.  Co.  v. 
Colley,  —  Tex.  Civ.  App.  — ,  172  8.  W. 
206;  Jackson  Woolen  Mills  v.  Moore, 

—  Tex.  Civ.  App.  — >  154  8.  W.  642; 
Geiser  Mfg.  Co.  v.  Gray  (Tex.  Civ. 
App.),  126  8.  W.  610;  St.  Louis  Ex- 
panded Metal  Fircprooflng  Co.  v.  Beil- 
harz  (Tex.  Civ.  App.),  88  8.  W.  512. 

Vermont.  Kinnear  ft  Gager  Mfg. 
Co.  v.  Miner,  89  Vt.  572,  96  Atl.  333; 
Livingston  Mfg.  Co.  v.  Rlzzi  Bros., 
86  Vt.  419,  85  Atl.  912. 

Wisconsin.  Regina  Co.  v.  Toynbee, 
163  Wis.  551,  158  N.  W.  313;  F.  A. 
Patrick  ft  Co.  v.  Deschamp,  145  Wis. 
224,  129  N.  W.  1096. 

For  the  right  of  foreign  corpora- 
tion to  sue  generally,  see  subdiv.  xvn, 
infra. 

For  the  effect  of  statutes  restrain- 
ing right  of  foreign  corporations  to 
sue,  see  subdiv.  xvn,  infra. 

In  Lehigh  Portland  Cement  Co.  v. 
McLean,  245  111.  326,  137  Am.  St.  Rep. 
322,  92  N.  E.  248,  Vickers,  C.  J., 
said:  "It  would  be  manifestly  illogi- 
cal to  hold  that  a  foreign  corporation 
engaged  in  interstate  commerce  was 
exempt  from  all  those  provisions  of 
the  act  imposing  conditions  upon  the 
right  to  do  business  in  the  state,  yet 
such  corporation  might  nevertheless 
be  penalized  by  denying  it  access  to 
our  state  courts.  A  penalty  ought 
not  to  be  imposed  upon  foreign  cor- 
porations for  a  failure  to  comply  with 
a  statute  that  has  no  application  to 
them." 
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it  is  construed  to  embrace  actions  directly  arising  out  of  and  con- 
nected with  interstate  commerce.93  A  statute  providing  that  a  foreign 
corporation,  in  order  to  be  entitled  to  do  business  in  the  state,  shall  file 
with  the  secretary  of  state  a  complete  and  detailed  statement  of  its 
financial  condition,  that  a  failure  to  file  such  statement  shall  work  a 
forfeiture  of  its  right  to  do  business  therein  and  that  no  action  shall 
be  maintained  or  recovery  had  in  any  of  the  courts  of  the  state  by  any 
corporation  doing  business  in  the  state  without  first  obtaining  the  cer- 
tificate of  the  secretary  that  such  statements  have  been  properly  made 
is  an  unconstitutional  interference  with  interstate  commerce  if  appli- 
cable to  a  foreign  corporation  doing  a  purely  interstate  commerce 
business  in  the  state.1 


»  Sioux  Remedy  Co.  v.  Cope,  235 
U.  S.  197,  59  L.  Ed.  193,  rev'g  28 
8.  D.  397,  133  N.  W.  683,  wherein 
the  state  court  had  held  that  the 
statute  did  not  contravene  the  com- 
merce clause,  but  was  a  valid  exer- 
cise of  the  police  power  of  the  state. 

lBuck  Stove  &  Range  Co.  v.  Vick- 
ers,  226  U.  S.  205,  57  L.  Ed.  189, 
Justice  Van  Devanter  said:  "The 
question  for  decision  is  whether,  con* 
8istently  with  the  commerce  clause  of 
the  Constitution  of  the  United  States, 
a  state  may  thus  restrict  and  burden 
the  right  to  do  interstate  business 
within  its  limits.  This  precise  ques- 
tion was  presented  to  this  court  and 
decided  in  the  negative  in  the  case 
of  Internatonal  Text-Book  Co.  v.  Pigg, 
217  U.  S.  91,  54  L.  Ed.  678,  27  l!  R. 
A.  (N.  S.)  493.  *  *  *  And  the 
decision  of  this  court  in  that  case  was 
shortly  thereafter  followed  in  the 
similar  case  of  International  Text- 
Book  Co.  v.  Lynch,  218  U.  S.  664,  54 
L.  Ed.  1201,  'brought  here  on  error 
to  the  Supreme  Court  of  Vermont. 
*  *  *  We  would  not  be  understood 
as  implying  that  this  court  announced 
any  new  doctrine  in  the  Pigg  Case, 
for  it  but  reiterated  and  applied  prin- 
ciples which  were  already  well  recog- 
nized, as  was  shown  in  the  earlier 
cases  of  Paul  v.  Virginia,  8  Wall. 
168,  182,  19  L.  Ed.  357;  Cooper  Mfg. 


Co.  v.  Ferguson,  113  U.  S.  727,  734, 
28  L.  Ed.  1137,  and  Crutcher  v.  Ken- 
tucky, 141  tJ.  S.  47,  56,  35  L.  Ed.  649. 
As .  accurately  reflecting  what  was 
held  in  the  Pigg  Case,  we  excerpt  the 
following  from  the  opinion  of  the 
court,  delivered  by  Mr.  Justice  Har- 
lan (pp.  109,  112):  'To  carry  on 
interstate  commerce  is  not  a  franchise 
or  a  privilege  granted  by  the  state; 
it  is  a  right  which  every  citizen  of 
the  United  States  is  entitled  to  ex- 
ercise under  the  Constitution  and  laws 
of  the  United  States;  and  that  the 
accession  of  mere  corporate  facilities, 
as  a  matter  of  convenience  in  carry- 
ing on  their  business,  cannot  have  the 
effect  of  depriving  them  of  such  right, 
unless  Congress  should  see  fit  to  inter- 
pose some  contrary  regulation  on  the 
subject.  *  *  *  It  is  the  estab- 
lished doctrine  of  this  court  that  a 
state  may  not,  in  any  form  or  under 
any  guise,  directly  burden  the  prose- 
cution of  interstate  business.  But 
such  a  burden  is  imposed  when  the 
corporation  of  another  state,  lawfully 
engaged  in  interstate  commerce,  is  re- 
quired, as  a  condition  of  its  right  to 
prosecute  its  business  in  Kansas,  to 
make  ancl  file  a  statement  setting 
forth  certain  facts  which  the  state, 
confessedly,  could  not  control  by  leg- 
islation. It  results  that  the  provision 
as    to    the    statement    mentioned    in 
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A  promissory  note  given  as  a  result  of  transactions  which  constitute 
interstate  commerce  is  not  subject  to  the  burden  of  state  regulation.8 
And  also  a  foreign  corporation  may  sue  on  a  bond  executed  by  the 
purchaser  to  secure  the  payment  of  the  purchase  price  of  an  article 
sold  in  interstate  commerce,  even  though  it  has  not  complied  with  the 
statutory  prerequisites  to  its  right  to  do  business  in  the  state.8  In  like 
manner,  where  a  foreign  corporation  sells  goods  and  delivers  them 
from  its  place  of  business  outside  the  state  to  a  person  within  the  state, 
the  transaction  is  interstate  commerce,  and  the  taking  and  foreclosing 
of  a  mortgage  on  property  in  the'state,  given  to  secure  payment  of  the 
purchase  price  of  the  goods  so  sold,  is  part  of  the  interstate  transaction 
and  does  not  necessitate  the  compliance  by  the  corporation  with  the 
laws  of  the  state  regulating  the  right  of  foreign  corporations  to  do 
business  within  the  state.4   And  a  mortgage  given  to  a  foreign  corpora- 


§1283  (§1358,  Gen.  Stat.  1905)  must' 
fall  before  the  Constitution  of  the 
United  States,  and  with  it — according 
to  the  established  rules  of  statutory 
construction — must  fall  that  part  of 
the  same  section  which  provides  that 
the  obtaining  of  the  certificate  of  the 
secretary  of  state  that  such  statement 
has  been  properly  made  shall  be  a 
condition  precedent  to  the  right  of  the 
plaintiff  to  maintain  an  action,  in  the 
courts  of  Kansas.'  Following  the  de- 
cision in  that  case,  we  hold  that  the 
statute  upon  which  the  plea  in  abate- 
ment was  rested  is  unconstitutional 
and  void,  and  that  the  plea  should  not 
have  been  sustained,  but  overruled. " 

•  Circular  Advertising  Co.  v.  Ameri- 
can Mercantile  Co.,  66  Fla.  96,  63  So. 
3;  Shaw  Piano  Co.  v.  Ford,  —  Tex. 
Civ.   App.  — ,  41   S.  W.   198. 

In  Circular  Advertising  Co.  v. 
American  Mercantile  Co.,  66  Fla.  96, 
63  So.  3,  the  court  said:  "If  the 
transactions  between  the  parties  con- 
stitute interstate  commerce  and  are 
consequently  not  subject  to  burden- 
some provisions  of  the  statute  of  the 
state  regulating  transactions  of  for- 
eign corporations  in  the  state,  cer- 
tainly the  note  given  as  the  result  of 
these  transactions  is  germane  to  and 


an  incident  of  the  interstate  com- 
merce, and  is  likewise  not  subject  to 
the  burdens  of  state  regulations,  for 
if  the  state  cannot  under  the  law  di- 
rectly discriminate  against  or  burden 
interstate  commerce,  it  cannot  do  so 
by  indirection.  The  state  cannot 
legally  burden  or  destroy  the  ultimate 
rights  of  parties  growing  out  of  their, 
interstate  commerce  dealings,  at  least 
until  those  rights  cease  to  have  any 
direct  relation  to  the  interstate  trans- 
actions  out  of  which  they  arose." 
'  8  White  Sew.  Mach.  Co.  v.  Sneed, 
—  Tex.  Civ,  App.  — -,  174  S.  W.  950. 
See  also  Eegina  Co.  v.  Toynbee,  163 
Wis.  551,  158  N.  W.  313. 

4F.  A.  Patrick  &  Co.  v.  Deschamp, 
145  Wis.  224,  129  N.  W.  1096,  Wins- 
low,  C.  J.,  said:  "The  taking  of  se- 
curity by  mortgage  for  the  payment 
of  an  interstate  commerce  debt  is  nec- 
essarily included  within  the  scope  of 
the  term  ' interstate  commerce.'  The 
interstate  transaction  cannot  be  said 
to  be  closed  until  the  purchase  price 
is  paid.  The  taking  of  security  for 
the  payment  of  the  purchase  price  is 
one  of  the  ordinary  incidents  of  a 
■commercial  transaction,  not  present  in 
all,  indeed,  but  frequently  resorted  to 
not  only  for  the  benefit  and  conveni- 
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tion  to  secure  to  it  the  payment  of  an  indebtedness  arising  out  of  a 
transaction  constituting  interstate  commerce  is  valid  and  enforceable, 
although  the  corporation  had  not  complied  with  the  conditions  pre- 
cedent to  its  right  to  do  business  in  the  state  prescribed  by  the  con- 
stitution and  statutes  of  the  state.5  So  also  a  foreign  corporation  may 
maintain  an  action  to  enforce  a  contract  of  guaranty  arising  out  of  an 
interstate  transaction  had  by  it  in  the  state,  even  though  it  has  not 
complied  with  such  statutory  requirements.6 

The  authority  of  a  state  to  restrict  the  right  of  a  foreign  corpora- 
tion to  sue  in  its  courts,  so  long  as  interstate  commerce  be  not  thereby 
burdened,  is  settled.7 

§5783.  Application  of  state  anti-trust  statutes  to  interstate 
transactions.  The  validity  of  state  legislation  in  respect  to  trusts, 
monopolies  and  unlawful  competition  when  applied  to  transactions 
constituting  interstate  commerce  has  been  fully  considered  elsewhere.8 


ence  of  the  seller,  but  of  the  pur- 
chaser as  well.  To  prohibit  it  or 
weight  it  down  with  burdensome  con- 
ditions, so  as  to  materially  interfere 
with  its  free  exercise,  is  certainly  an 
attempt  to  regulate  one  of  the  very 
ordinary  incidents  of  commerce. 
Without  the  right  to  receive  security 
for  the  purchase  price,  the  foreign 
trader  has  lost,  one  of  the  ordinary 
instrumentalities  which  makes  3uc- 
cessful  business  possible,  and  a  way 
has  been  found  by  which  a  state  may 
impair  the  freedom  of  commerce  be- 
tween the  states  by  making  it  diffi- 
cult for  the  foreign  trader  to  collect 
or  secure  his  pay.  So  long  as  it  ap- 
pears that  the  securing  is  taken*  for 
the  bona  fide  purpose  of  securing  and 
collecting  an  interstate  commerce 
debt,  and  is  being  enforced  by  ordi- 
nary and  lawful  methods  for  that  pur- 
pose alone,  the  statute  referred  to  can 
have  no  application." 

•  Padgett  v.  Gulf  port  Fertilizer  Co., 
11  Ala.  App.  366,  66  Bo.  866. 

•  International    Text    Book    Co.    v. 
Mabbott,  159  Wis.  423,  150  N.  W.  429. 

7  Interstate  Amusement  Co.  v.  Al- 
bert, 239   U.   S.   560,   60  L.   Ed.   439, 


'holding  that  a  foreign  corporation 
doing  business  in  a  state,  other  than 
interstate  commerce,  may  be  require  1 
to  file  a  copy  of  its  charter  in  the 
office  of  the  secretary  of  state  as  a 
condition  precedent  to  its'  right  to 
maintain  a  suit  in  the  courts  of  such 
state.  "For  the  authority  of  the  state 
to  restrict  the  right  of  a  foreign  cor- 
poration to  engage  in  business  within 
its  limits  or  to  sue  in  its  courts,  so 
long  as  interstate  commerce  be  not 
thereby  burdened,  is  perfectly  well 
settled.  Paul  v.  Virginia,  8  Wall.  168, 
181,  19  L.  Ed.  357,  360;  Hooper  v. 
California,  155  IT.  S.  648,  655,  39  L. 
Ed.  297,  300;  Bank  of  Augusta  v. 
Earle,  13  Pet.  519,  589,  591,  10  L.  Ed. 
274,  308,  309;  Anglo-American  Provi- 
sion Co.  v.  Davis  Provision  Co.,  191 
U.  S.  373,  48  L.  Ed.  225;  Sioux  Rem- 
edy Co.  v.  Cope,  235  U.  S.  197,  203, 
59  L.  Ed.  193,  197." 

i  See  §  3388,  supra.  See  also  Cen- 
tral Lumber  Co.  v.  South  Dakota,  226 
U.  S.  157,  57  L.  Ed.  164;  Standard  Oil 
Co.  v.  Missouri,  224  U.  S.  270,  56  L. 
Ed.  760,  Ann.  Cas.  1913  D  936;  Ham- 
mond Packing  Co.  v.  Arkansas,  212 
IT.  S.  322,  53  L.  Ed.  530;  Standard  Oil 
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A  state  statute  which  is  construed  by  the  state  courts  as  applying 
to  domestic  business  only  is  not  invalid  as  interfering  with  interstate 
trade  because  it  is  held  to  warrant  the  exclusion  from  the  state  of  a 
foreign  corporation  for  inducing  merchants  in  the  state  to  revoke 
orders  to  a  rival  company  for  goods  to  be  shipped  into  the  state  from 
another  state.0  Where  a  foreign  corporation  which  is  engaged  in  the 
transaction  of  both  interstate  and  intrastate  commerce  in  a  state  is 
guilty  of  a  violation  of  the  anti-trust  statutes  of  the  state,  its  permit 
to  do  intrastate  business  in  such  state  may  be  cancelled,  and  it  may 
be  subjected  to  a  fine  for  its  violation  of  the  statute  and  its  property 
within  the  state  may  be  sequestrated  by  the  appointment  of  a  receiver 
therefor  in  order  that  the  collection  of  such  fine  may  be  made  or  its 
payment  enforced.10 


Co.  v.  Tennessee,  217  U.  S.  413,  54  L. 
Ed.  817;  Cole  Motor  Car  Co.  v.  Hurst, 
228  Fed.  280. 

A  state  anti-trust  act  cannot  be  in- 
voked against  a  foreign  corporation 
not  licensed  to  do  business  in  the 
state  in  an  action  by  it  to  recover  on 
a  contract  involving  interstate  com- 
merce  entered  into  in  another  state. 
Westmoreland  Specialty  Co.  v.  Mis- 
souri Glass  Co.,  169  Mo.  App.  368, 
152  S.  W.  387. 

•  Standard  Oil  Co.  v.  Tennessee,  217 
U.  S.  413,  54  L.  Ed.  817.  Mr.  Justice 
Holmes  said:  "It  is  said  that  as  the 
only  illegal  purpose  that  can  be  at- 
tributed to  this  agreement  is  that  of 
protecting  the  defendants'  oil  against 
interstate  competition,  it  could  not 
be  made  the  subject  of  punishment  by 
the  state;  that  the  offense,  if  any, 
is  against  interstate  commerce  alone. 
The  cases  that  have  gone  as  far  as 
any  in  favor  of  this  proposition  are 
those  that  hold  invalid  taxes  upon 
sales  by  traveling  salesmen,  so  far  as 
they  affect  commerce  among  the 
states.  Bobbins  v.  Taxing  Dist.,  120 
U.  S.  489,  30  L.  Ed.  694;  Bearick  v. 
Pennsylvania,  203  U.  S.  507,  51  L.  Ed. 
295.  These  cases  fall  short  of  the 
conclusion  to  which  they  are  sup- 
posed to  point.     Regulations  of  the 


kind  that  they  deal  with  concern  the 
commerce  itself,  the  conduct  of  the 
men  engaged  in  it,  and  as  so  engaged. 
The  present  statute  deals  with  the 
conduct  of  third  persons,  strangers 
to  the  business.  It  does  not  regulate 
the  business  at  all.  It  is  not  even 
directed  against  interference  with 
that  business  specifically,  but  against 
acts  of  a  certain  kind  that  the  state 
disapproves  in  whatever  connection. 
The  mere  fact  that  it  may  happen  to 
remove  an  interference  with  com- 
merce among  the  states  as  well  as  with 
the  rest  does  not  invalidate  it.  It 
hardly  would  be  an  answer  to  an  in- 
dictment for  forgery  that  the  instru- 
ment forged  was  a  foreign  bill  of 
lading,  or  for  assault  and  battery, 
that  the  person  assaulted  was  en- 
gaged in  peddling  goods  from  another 
state.  How  far  Congress  could  deal 
with  such  cases  we  need  not  consider, 
but  certainly  there  is  nothing  in  the 
present  state  of  the  law,  at  least, 
that  excludes  states  from  a  familiar 
exercise  of  their  power.  See  Field  v. 
Barber  Asphalt  Paving  Co.,  194  U.  S. 
618,  623,  48  L.  £d.  1142,  1154." 

lOMoKinney  v.  Landon,  209  Fed. 
300. 

As  to  the  remedies  afforded  the  gov- 
ernment  and  private  persons  where 
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§5784.  Whether  bunnesi  of  foreign  corporation  is  interstate 
commerce  is  a  question  of  fact  The  question  as  to  whether  the 
business  of  a  foreign  corporation  is  or  is  not  interstate  commerce  is 
one  of  fact  to  be  determined  by  the  proper  tribunal.11 


§  5786.  Bight  of  foreign  corporation  to  attack  statute  as  uncon- 
stitutional. Pursuant  to  the  general  principles  that  no  one  can 
question  the  constitutionality  of  a  statutory  enactment  unless  he  shows 
that  some  right  of  his  own  is  thereby  affected,  impaired  or  preju- 
diced,18 and  that  a  state  may  either  exclude  a  foreign  corporation 
from  its  borders  or  admit  it  on  such  terms  as  it  sees  fit,  provided  no 


anti-trust  and  monopoly  statutes  have 
been  violated,  see  generally  §§  3397- 
3401,  supra. 

11  In  re  Selman  Heating  k  Plumb- 
ing Co.,  204  Fed.  839;  Coxe  v.  Peck- 
Williamson  Heating  k  Ventilating 
Co.,  208  Fed.  409;  Oakland  Sugar  Mill 
Co.  v.  Fred  W.  Wolf  Co.,  118  Fed. 
239;  Com.  v.  Bead  Phosphate  Co.,  113 
Ky.  32,  23  Ky.  L.  Rep.  2284,  67  8.  W. 
•45;  Security  State  Bank  v.  Simmons, 
251  Mo.  2,  157  8.  W.  585;  Vermont 
Farm  Mach.  Co.  v.  Hall,  80  Ore.  308, 
156  Pac.  1073. 

"In  the  light  of  all  the  evidence  as 
to  the  character  of  the  business  in- 
volved in  the  contract  here  in  ques- 
tion, as  well  as  in  other  contracts . 
made  in  Michigan  before  and  imme- 
diately after  the  matter  at  issue,  it 
will  be  the  duty  of  the  jury  to  say 
whether  the  Wolf  Company  was  en- 
gaged in  carrying  on  in  Michigan  any 
business  which  was  intrastate  in  char- 
acter. If  they  so  find,  then  the  Michi- 
gan act  was  applicable  and  the  con- 
tract void,  unless  they  find  the  re- 
quired franchise  tax  had  been  paid 
prior  to  beginning  such  business.  The 
inference  to  be  drawn  from  the  evi- 
dence is  not,  as  a  matter  of  law,  so 
obvious  as  to  justify  the  taking  of  the 
question  from  the  jury."  Oakland 
Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co., 
118  Fed.  239. 

19  United  States,     Hampton  v.  St. 


Louis,  I.  M.  k  S.  B.  Co.,  227  U.  S. 
456,  57  L.  Ed.  596;  Darnell  v.  Indi- 
ana, 226  TJ.  S.  390,  57  L.  Ed.  267; 
Rosenthal  v.  New  York,  226  U.  S.  260, 
57  L.  Ed.  212,  Ann.  Cas.  1914  B  71; 
Brown-Forman  Co.  v.  Kentucky,  217 
U.  S.  563,  54  L.  Ed.  883;  Grenada 
Lumber  Co.  v.  Mississippi,  217  TJ.  S. 
433,  54  L.  Ed.  826;  New  York  v. 
Beardon,  204  U.  S.  152,  51  L.  Ed. 
415,  9  Ann.  Cas.  736;  Smiley  v.  Kan- 
sas, 196  TJ.  S.  447,  49  L.  Ed.  546; 
Clark  v.  Kansas  City,  176  U.  8.  114, 
44  L.  Ed.  392;  Packet  Co.  v.  Keokuk, 
95  U.  S.  80,  24  L.  Ed.  377;  Bergman 
v.  Kearney,  241  Fed.  884;  Standard 
Home  Co.  v.  Davis,  217  Fed.  904;  In 
re  Standard  Oak  Veneer  Co.,  173  Fed. 
103;  Hartford  Fire  Ins.  Co.  of  Con- 
necticut v.  Perkins,  125  Fed.  502. 

Alabama.  Adams  v.  Central  of 
Georgia  B.  Co.,  189  Ala.  665,  66  So. 
628. 

Arkansas.  State  v.  Hodges,  114 
Ark.  155,  L.  B.  A.  1916  F  122,  169 
S.  W.  942. 

Indiana.  Pittsburgh,  C,  C.  k  St. 
L.  B.  Co.  v.  Montgomery,  152  Ind.  1, 
69  L.  B.  A.  875,  71  Am.  St.  Bep.  301, 
49  N.  E.  582. 

Kansas  Kansas  City  v.  Union  Pae. 
By.  Co.,  59  Kan.  427,  52  L.  B.  A.  321, 
53  Pac.  468. 

Kentucky!  Norman  v.  Boaz,  85  Ky. 
557,  4  8.  W.  316. 

Massachusetts. ,    McGlue    v.    Essex 
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provision  of  the  Federal  Constitution  is  violated  by  such  exclusion,1* 
a  foreign  corporation  which  is  in  the  class  of  corporations  which  the 
state  may  exclude  from  doing  business  in  the  state  or  may  restrict  in 
the  doing  of  such  business  cannot  attack  as  unconstitutional  a  statute 


County  Com'rs,  225  Mass.  59,  113  N. 
E.  742;  Com.  v.  JSimball,  24  Pick. 
359,  35  Am.  Dec.  326. 

Missouri.  Cheek  v.  Prudential  Ins. 
Co.  of  America,  192  S.  W.  387;  State 
v.  Blake,  241  Mo.  100,  144  S.  W.  1094. 
See  Orthwein  v.  Germania  Life  Ins. 
Co.  City  of  New  York,  201  Mo.  650, 
170  S.  W.  885. 

Montana.  Barth  y.  Puck,  51  Mont. 
418,  155  Pac.  282. 

.  New  York.  Robert  Dollar  Co.  v. 
Canadian  Car  &  Foundry  Co.,  220  N. 
Y.  270,  115  N.  E.  711;  People  v. 
Brooklyn,  P.  &  C.  Q.  By.  Co.,  89  N. 
Y.  75. 

Oklahoma.  Black  v.  Oeissler,  159 
Pac.  1124. 

South.  Carolina.  Henderson  v.  Mc- 
Master,  104  S.  C.  268,  88  S.  E.  645. 

Texas.  National  Live  Stock  Ins. 
Co.  v.  Gomillion,  —  Tex.  Civ.  App. 
— ,  178  S.  W.  1050,  rehearing  denied 
179  8.  W.  671;  Reliance  Ins.  Co.  of 
Philadelphia  v.  Dalton,  —  Tex.  Civ. 
App.  — ,  178  S.  W.  966,  rehearing 
denied  —  Tex.  Civ.  App.  — >  180  S. 
W.  668;  Young  v.  Colorado,  —  Tex. 
Civ.  App.  — ,  174  S.  W.  986. 

"This  is  manifestly  a  sound  prin- 
ciple. It  is  a  part  of  the  very  fabric 
of  our  law.  It  was  declared  early  by 
this  court.  It  has  been  consistently  ad- 
hered to.  It  has  been  adopted  gen- 
erally. It  would  be  unfortunate  if 
volunteers  and  strangers  could  insti- 
tute at  will  proceedings  to  attack  the 
constitutionality  of  public  acts." 
McGlue  v.  Essex  County  Com'rs,  225 
Mass..  59,  113  N.  E.  742. 

A  court  will  not  pass  upon  the  con- 
stitutionality of  an  act  of  the  legis- 
lature nor  of  any  of  its  provisions 
until  there  is  presented  a  proper  case 


in  which  it  is  made  to  appear  that 
the  person  complaining  is  entitled  to 
the  benefits  of  said  act  or  about  to  be 
subjected  to  some  of  its  burdens  or 
penalties.  Insurance  Co.  of  North 
America  v.  Welch,  49  Okla.  620,  154 
Pac.  48. 

1»  See  {  5719  et  seq.,  supra. 

The  right  of  a  state  to  exclude  a 
foreign  corporation  from  its  borders, 
so  long  as  no  principle  of  the  Federal 
Constitution  is  violated  in  such  exclu- 
sion, is  well  settled,  and  the  right  to 
prescribe  conditions  upon  which  a  cor- 
poration of  that  character  may  con- 
tinue to  do  business  in  the  state  unless 
some  contract  right  in  favor  of  the 
corporation  prevents,  or  some  con- 
stitutional right  is  denied  in  the  ex- 
clusion of  such  corporation,  is  but  the 
correlative  of  the  power  to  exclude. 
Baltic  Min.  Co.  v.  Massachusetts,  231 
U.  S.  68,  58  L.  Edi  127;  Herndon  v. 
Chicago,  B.  I.  6  P.  B.  Co.,  218  U.  S. 
135,  54  L.  Ed.  970;  Hammond  Pack- 
ing Co.  v.  Arkansas,  212  U.  S.  322, 
53  L.  Ed.  530,  15  Ann.  Cas.  645; 
Southern  Pac.  Co.  v.  Denton,  146  U. 
S.  202,   36  L.  Ed.  943. 

"For  example,  a  state  may  not  say 
to  a  foreign  corporation,  'you  may  do 
business  in  our  borders  if  you  permit 
your  property  to  be  taken  without  due 
process  of  law';  or  'you  may  transact 
business  in  interstate  commerce  sub- 
ject to  the  regulatory  power  of  the 
state.9  To  allow  a  state  to  exercise 
such  authority  would  permit  it  to  de- 
prive of  fundamental  rights  those  en- 
titled to  the  protection  of  the  Fed- 
eral Constitution  in  every  part  of  the 
Union. "  Baltic  Min.  Co.  v.  Massa- 
chusetts, 231  U.  S.  68,  58  L.  Ed.  127. 
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prescribing  the  terms  and  conditions  upon  which  foreign  corporations 
may  do  business  in  the  state.14  Sox  where  the  right  of  a  foreign  com- 
pany, which  does  not  come  within  the  two  classes  of  corporations 
which  a-  state  cannot  exclude  from  or  regulate  in  carrying  on  business 
in  the  state,16  to  do  business  in  the  state  has  been  revoked  in  pursuance 
of  a  statutory  provision,  the  corporation  cannot  attack  the  constitu- 
tionality of  the  statute.16  As  has  been  seen  elsewhere,  a  state  has  the 
absolute  power  to  exclude  a  foreign  insurance  corporation  from  doing 
business  in  the  state,17  consequently  a  foreign  insurance  corporation 
cannot  attack  the  constitutionality  of  a  statute  prescribing  the  terms 
and  conditions  upon  which  foreign  insurance  corporations  shall  be 
permitted  to  transact  business  in  the  state.19    Whether  a  statute  pro- 


14  Hartford  Fire  Ins.  Go.  of  Con- 
necticut v.  Perkins,  125  Fed.  502,  dis- 
approving Niagara  Fire  Ins.  Go.  v. 
Cornell,  110  Fed.  816,  and  Greenwich 
Ins.  Co.  v.  Carroll,  125  Fed.  121;  State 
v.  Hodges,  114  Ark.  155,  L.  B.  A. 
1916  F  122,  169  S.  W.  942;  Cheek  v. 
Prudential  Ins.  Co.  (Mo.),  192  S.  W. 
387;  State  v.  Blake,  241  Mo.  100,  144 
S.  W.  1094;  National  Live  Stock  Ins. 
Co.  v.  Gomillion,  —  Tex.  Civ.  App. 
— ,  178  S.  W.  1050,  179  S.  W.  671. 

15  See  §§5734,  5753,  5763,  supra. 

16  State  v.  Hodges,  114  Ark.  155, 
L.  B.  A.  1916  F  122,  169  8.  W.  942. 

17  See  §  5776,  supra. 

IS  Hartford  Fire  Ins.  Co.  of  Con- 
necticut v.  Perkins,  125  Fed.  502, 
disapproving  Niagara  Fire  Ins.  Co.  v. 
Cornell,  110  Fed.  816,  and  Greenwich 
Ins.  Co.  v.  Carroll,  125  Fed.  121;  State 
v.  Hodges,  114  Ark.  155,  L.  B.  A. 
1916  F  122,  169  S.  W.  942;  Cheek  v. 
Prudential  Ins.  Co.  (Mo.),  192  S.  W. 
387;  State  v.  Blake,  241  Mo.  100,. 
Ann.  Cas.  1913  G  1283,  144  S%  W. 
1094;  National  Live  Stock  Ins.  Co. 
v.  Gomillion,  —  Tex.  Civ.  App.  — , 
178  8.  W.  1050,  rehearing  denied  179 
S.  W.  671. 

"If  the  sole  power  to  say  whether 
a  foreign  insurance  corporation  shall 
do  business  within  the  state  of  South 
Dakota  is  vested  with  legislative  as- 
sembly of  such  state,  how  can  any 


law  passed  by  the  assembly,  which 
affects  the  right  of  foreign  insurance 
corporations  to  do  business  in  the 
state  in  the  future  be  called  uncon- 
stitutional f  The  power  to  exclude  a 
foreign  insurance  corporation  from 
the  state,  or  to  prescribe  the  condi- 
tions upon  which  it  may  do  business 
in  the  state  in  the  future,  is  subject  to 
no  limitation  of  state  or  federal  con- 
stitutions. Either  this  is  true,  or  the 
law  as  stated  by  counsel  is  incorrect; 
for  there  cannot  exist  at  the  same 
time-  the  absolute  power  to  exclude  a 
foreign  insurance  corporation,  if  such 
power  is  subject  to  limitation.  To 
say  that  a  law,  which  absolutely  ex- 
cludes a  foreign  insurance  corporation 
from  the  state  or  imposes  conditions 
upon  which  the  corporation  may  do 
business  in  the  state  in  the  future, 
is  unconstitutional,  involves  a  con- 
tradiction of  terms,  for  the  reason 
that  all  the  right  the  foreign  insur- 
ance corporation  has  to  do  business 
in  the  state  must  be  found  in  what- 
ever law  the  legislative  assembly 
passes  in  that  behalf.  If  such  law 
would  be  unconstitutional,  if  attacked 
by  a  citizen  of  the  state  of  South 
Dakota,  still  it  would  avail  a  foreign 
insurance  corporation  nothing  to  at- 
tack it,  as  such  corporation  is  not  a 
citizen  entitled  to  all  the  privileges 
and  immunities  of  citizens,  in  the  sev- 
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hibiting  any  combination,  agreement,  confederation,  compact  or  under- 
standing between  two  fire  insurance  companies  relating  to  the  rates 
to  be  charged  for  insurance,  and  providing,  that  in  case  of  a  violation 
of  the  statute  by  an  insurance  company,  it  shall  not  be  permitted  to 
transact  business  in  the  state,  is  unconstitutional  as  against  domestic 
insurance  corporations,  and  therefore  unconstitutional  and  void  as  to 
all  insurance  companies,  cannot  be  determined  in  a  suit  brought  by 
a  foreign  insurance  company  to  determine  whether  the  law  is  constitu- 
tional.19 And  where  the  statutes  of  a  state  regulating  the  right  of  a 
foreign  insurance  company  to  do  business  in  the  state  provide  that 
observance  by  it  of  the  statutes  of  the  state  in  respect  to  the  manner 
of  its  doing  business  therein  shall  be  conditions  on  its  right  to  do 
business  in  the  state,  a  foreign  insurance  company  cannot  assail  the 
constitutionality  of  a  statute  requiring  the 'application  made  by  the 
insured  to  accompany  the  policy.*0 

A  foreign  corporation  which  has  complied  with  the  requirements 
of  a  statute  prescribing  the  conditions  upon  which  it  may  do  business 
in  the  state  cannot  afterwards  attack  the  constitutionality  of  such 
statute  il  or  of  any  condition  attached  to  its  admission  to  do  business 


oral  states.  I  am  now  speaking  of 
legislation  which  prescribes  rules  for 
the  future.  •  •  •  Clearly  these 
complainants  have  the  option  either 
to  cease  business  in  the  state  of  South 
Dakota  or  comply  with  the  law  in 
question.  They  have  no  constitutional 
rights  that  are  infringed  by  it,  and, 
if  they  have  dot,  they  cannot  be 
heard  to  say  that  other  corporations 
have.  The  attention  of  the  court  has 
been  called  to  the  cases  of  Niagara 
Fire  Ins.  Co.  v.  Cornell,  110  Fed.  816, 
*  *  *  and  Greenwich  Ins.  Co.  v. 
Carroll,  125  Fed.  121  *  *  •.  The 
opinions  of  the  presiding  judge  in 
those  cases  have  been  examined,  but 
I  cannot  concur  in  the  result 
reached."  Carland,  J.,  in  Hartford 
Fire  Ins.  Co.  of  Connecticut  v.  Per- 
kins, 125  Fed.  502. 

Where  it  is  provided  that  the  per- 
mit of  a  foreign  corporation  admitted 
to  business  in  the  state  shall  be  re- 
voked upon  its  removal  of  an  action 
against  it  to  a  federal  court,  a  corpo- 
ration  which   complies   with   the   re- 


quirements of  such  statute  and  re- 
ceives a  permit  to  do  business  in  the 
state  cannot,  upon  the  revocation  of 
its  authority  to  do  business  in  the 
state,  assert  that  it  is  a  person  within 
the  jurisdiction  of  the  state  and  de- 
nied by  such  statute  the  equal  protec- 
tion of  the  laws.  State  v.  Hodges, 
114  Ark.  155,  L.  B.  A.  1916  F  122, 
169  S.  W.  942. 

A  foreign  insurance  corporation  ap- 
plying for  a  license  or  permit  to  do 
business  within  the  state  is  not  a 
"citizen"  within  the  meaning  of 
U.  8.  Const.  Art.  IV,  f  2,  nor  a  "per- 
son within  its  jurisdiction"  within 
the  meaning  of  U.  S.  Const.  Amend- 
ment 14.  State  ▼.  Blake,  241  Mo. 
100,  Ann.  Caa.  1913  C  1283,  144  S.  W. 
1094. 

19  Hartford  Fire  Ins.  Co.  of  Con- 
necticut v.  Perkins,  125  Fed.  502. 

•0  National  Live  Stock  Ins.  Co;  v. 
Gomillion,  —  Tex.  Civ.  App.  — ,  178 
S.  W.  1050,  rehearing  denied  179  S. 
W.  671. 

*l  In  re  Standard  Oak  Veneer  Co., 
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in  the  state.1*  And  a  foreign  fire  insurance  company  which  has  com- 
plied with  a  statute  regulating  its  right  to  do  business  in  the  state  and 
providing  that  every  such  company  procuring  authority  to  transact 
business  in  the  state  shall  be  deemed  as  consenting  to  the  terms  and 
provisions  of  the  statute  cannot  assail  the  validity  of  such  statute.93 
Where  a  statute  requires  a  foreign  insurance  company  doing  business 
in  the  state  to  perform  a  certain  act  a  year  thereafter  in  order  to 
obtain  a  renewal  of  its  license  to  do  business  in  the  state,  and  upon 
the  passage  of  the  act  and  before  the  expiration  of  the  year  it  with- 
draws from  business  in  the  state,  it  cannot  attack  the  constitutionality 
of  the  statute  on  the  ground  that  it  was  compelled  to  withdraw  from 
business  in  the  state.24 

Where  a  foreign  corporation  is  within  the  class  of  corporations  en- 
titled to  do  business  in  the  state  without  restriction  or  interference  by 
such  state,  or  where  it  has  a  right  by  contract  with  the  state  to  do 
business  therein,  or  has  acquired  property  or  property  rights  in  the 
state  with  its  acquiescence  or  sanction,  express  or  implied,  such  cor- 
poration is  entitled  to  invoke  the  protection  of  the  Federal  Constitu- 
tion, if  its  rights  are  violated  in  disregard  of  the  provisions  of  such 
instrument.*5     So  when  a  foreign   corporation  has  come  into  the 


173  Fed.  103;  State  v.  Hodges,  114 
Ark.  155,  L.  B.  A.  1916  F  122,  169 
S.  W.  942;  People  v.  Fire  Ass'n  of 
Philadelphia,  92  N.  Y.  311,  44  Am. 
Rep.  380,  aff'd  119  U.  S.  110,  90  L. 
Ed.  342;  National  Live  Stock  Ins. 
Co.  v.  Gomillion,  —  Tex.  Civ.  App.  — , 
178  S.  W.  1050,  rehearing  denied  179 
8.  W.  671;  Reliance  Ins.  Co.  of  Phila- 
delphia v.  Dalton,  —  Tex.  Civ.  App. 
— ,  178  8.  W.  966,  rehearing  denied 
180  S.  W.  668. 

8*  State  v.  Hodges,  114  Ark.  155, 
L.  R.  A.  1916  F  122,  169  S.  W.  942.. 

88  Reliance  Ins.  Co.  of  Philadelphia 
v.  Dalton,  —  Tex.  Civ.  App.  — ,  178 
S.  W.  966,  rehearing  denied  180  S.  W. 
668. 

In  Waters-Pierce  Oil  Co.  v.  State 
of  Texas,  117  U.  S.  28,  44  L.  Ed.  657, 
the  Waters-Pierce  Oil  Company  as- 
sailed the  validity  of  an  anti-trust 
statute  of  Texas  upon  the  ground  that 
it  was  unconstitutional  and  void,  but 
the  Supreme  Court  held  that,  as  the 


company  was  a  foreign  corporation, 
and  as  the  state  had  prescribed,  as  a 
condition  upon  which  it  obtained  its 
permit  to  do  business  in  the  state, 
that  it  must  accept  the  terms  of  the 
statute  there  assailed,  it  could  not 
avail  itself  of  the  defense  interposed, 
that  a  wide  distinction  exists  between 
the  rights  of  a  foreign  corporation 
and  a  private  citizen  or  a  domestic 
corporation,  and  that,  as  a  foreign 
corporation  has  no  fight  to  transact 
domestic  business  within  the  borders 
of  a  state  without  first  obtaining  per- 
mission from  that  state,  the  latter 
can  impose  whatever  conditions  it 
deems  proper,  although  such  condi- 
tions might,  if  an  attempt  was  made 
to  apply  them  to  an  individual  citi- 
zen, be  held  to  contravene  constitu- 
tional limitations. 

M  Henderson  v.  McMaster,  104  8. 
C.  268,  88  S.  E.  645. 

85  Southern  R.  Co.  v.  Greene,  216 
U.  S.  400,  54  L.  Ed.  536,  17  Ann.  Cas. 
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state  in  compliance  with  its  laws,  and  has  therein  acquired  property 
of  a  fixed  and  permanent  nature,  upon  which  it  has  paid  all  taxes 
levied  by  the  state,  it  is,  within  the  meaning  of  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution,  a  person  within  the  jurisdiction  of 
the  state  and  entitled  to  be  protected  against  any  statute  of  the  state 
which  deprives  it  of  the  equal  protection  of  the  laws.*6  It  is  not, 
therefore,  liable  to  a  new  and  additional  franchise  tax  for  the  privilege 
of  doing  business  within  the  state,  where  such  a  tax  is  not  imposed 
upon  domestic  corporations  doing  business  in  the  state  of  the  same 
character  as  that  in  which  the  foreign  corporation  is  itself  engaged, 
and  it  may  assert  the  unconstitutionality  of  a  statute  imposing  such 
tax.87    Where  a  foreign  corporation  has  acquired  a  contract  right  to 


1247;  American  Smelting  &  Refining 
Co.  v.  Colorado,  204  TJ.  8.  103,  51  L. 
Ed.  393,  9  Ann.  Cas.  736;  Western  U. 
Tel.  Co.  v.  Frear,  216  Fed.  199. 

«6  Southern  B.  Co.  v.  Greene,  216 
IT.  8.  400,  54  L.  Ed.  536,  17  Ann.  Cas. 
1247.    See  §  5755,  supra. 

87  Southern  E.  Co.  v.  Greene,  216 
U.  S.  400,  54  L.  Ed.  536,  17  Ann.  Cas. 
1247.     See  §  5755,  supra. 

In  upholding  the  constitutionality 
of  an  excise  tax  imposed  upon  a  for- 
eign corporation  for  the  privilege  of 
doing  business  within  the  state,  Jus- 
tice Day,  in  Baltic  Min.  Co.  v.  Mas- 
sachusetts, 231  U.  S.  68,  58  L.  Ed. 
127,  said:  "It  is  further  contended 
that  the  imposition  of  the  tax  denies 
the  equal  protection  of  the  laws,  and 
this  upon  the  authority  of  Southern 
B.  Co.  v.  Greene,  216  U.  S.  400,  54 
L.  Ed.  536.  In  that  case  the  railway 
company  had  gone  into  the  state  of 
Alabama,  and,  under  authority  of  the 
state,  acquired  a  large  amount  of  rail- 
road property  upon  which  it  paid 
taxes  as  well  as  a  license  tax  imposed 
by  the  state.  After  the  payment  of 
all  such  taxes,  and  in  this  condition 
of  affairs,  the  state  undertook  to  levy 
upon  the  railroad  company  a  privi- 
lege tax  because  it  was  a  foreign  cor- 
poration, not  imposing  the  same  tax 
upon  domestic  corporations  doing  pre- 
cisely the  same  business.    This  court 


held  that  the  railroad  company  was 
a  person  within  the  meaning  of  the 
Constitution  and  entitled  to  the  equal 
protection  of  the  laws,  and  that  by 
the  taxation  of  its  railroad'  property 
under  such  circumstances  it  was  de- 
nied the  equal  protection  of  the  law, 
no  like  tax  being  levied  upon  domes- 
tic corporations.  It  was  said  in  that 
case  (p.  416):  '"We  have  here  a  for- 
eign corporation  within  a  state,  in 
compliance  with  the  laws  of  the  state, 
which  has  lawfully  acquired  a  large 
amount  of  permanent  and  valuable 
property  therein,  and  which  is  taxed 
by  a  discriminating  method  not  em- 
ployed as  to  domestic  corporations  of 
the  same  kind,  carrying  on  a  pre- 
cisely similar  business.'  The  condi- 
tions existing  in  the  Southern  B.  Co. 
v.  Greene  Case  are  not  presented  here. 
It  is  true  that  the  plaintiffs  in  error 
paid  taxes  assessed  against  foreign 
corporations  before  the  passage  of  the 
law  of  1909,  and  that  the  White  Den- 
tal Company  had  a  leasehold  for  store 
rooms  in  the  state,  but  we  do  not  find 
in  this  situation  an  acquistion  of  per- 
manent property,  such  as  was  shown 
in  the  Greene  Case.  And  there  is  no 
question  of  the  continued  authority 
of  the  state  to  tax  a  foreign  corpora- 
tion for  the  privilege  of  doing  busi- 
ness within  its  borders,  which  author- 
ity the  state  possesses  so  long  as  it 
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do  business  in  the  state  during  the  term  of  life  which  the  state  by 
law  allows  to  domestic  corporations,  without  being  again  subjected 
to  any  greater  liabilities,  restrictions,  or  duties  than  then  were  or  there- 
after might  be  imposed  upon  domestic  corporations  of  like  character, 
it  cannot  be  subjected  to  annual  tax  or  license  fee  double  the  amount 
which  is  imposed  upon  or  exacted  from  a  similar  domestic  corpora- 
tion, and  it  may  attack  as  unconstitutional  a  statute  imposing  such 
tax  or  fee.88 

VI.  REGULATION  OP  INTERNAL  AFFAIRS  OF  FOREIGN  CORPORATIONS 

§  5786.  Courts  have  no  visitorial  power  over  a  foreign  corpora- 
tion. It  is  a  well  settled  principle  that  the  courts  of  a  state  or  coun- 
try have  no  visitorial  power  over  foreign  corporations.  Such  power 
belongs  exclusively  to  the  state  or  country  by  which  the  corporation 
was  created.  The  courts  of  a  state  or  country,  therefore,  have  no 
jurisdiction  to  interfere,  by  injunction  or  otherwise,  in  the  manage- 
ment of  the  internal  affairs  of  a  foreign  corporation,  even  at  the 
suit  of  a  resident  stockholder,  and  even  though  the  corporation  may 
be  doing  business  in  the  state  or  country  and  may  have  expressly 
or  impliedly  agreed  to  submit  to  the  jurisdiction  of  the  court8*  in 


does  not  violate  rights  secured  by  the 
Federal  Constitution.  Even  if,  as 
plaintiffs  in  error  contend,  under  the 
statute,  domestic  corporations  are 
favored,  the  statute  is  not  invalid, 
for  no  limitation  upon  the  power  of  a 
state  to  exclude  foreign  corporations 
requires  identical  taxes  in  all  cases 
upon  domestic  and  foreign  corpora- 
tions. ' ' 

**  American  Smelting  &  Refining 
Co.  v.  Colorado,  204  U.  S.  103,  51 
L.  Ed.  393,  9  Ann.  Cas.  987,  rev'g 
34  Colo.  240,  82  Pac.  531. 

See  also  §§  5755,  5757,  5758,  supra. 

n  United  States.  Eberhard  v. 
Northwestern  Mut.  Life  Ins.  Co.,  210 
Fed.  520,  distinguishing  Castignino 
v.  Mutual  Beserve  Fund  Life  Ass'n, 
157  Fed.  29;  Maguire  v.  Mortgage  Co. 
of  America,  203  Fed.  858;  Chicago 
Title  &  Trust  Co.  v.  Newman,  187  Fed. 
573;  Sims  v.  United  Wireless  Tel.  Co., 


179  Fed.  540;  Sidway  v.  Missouri 
Land  &  Live-Stock  Co.,  101  Fed.  481; 
Leary  v.  Columbia  River  &  P.  8.  Nav. 
Co.,  82  Fed.  775;  Republican  Moun- 
tain Silver  Mines  v.  Brown,  58  Fed. 
644,  24  L.  R.  A.  776. 

Arkansas..  Dickey  v.  Southwestern 
Surety  Ins.  Co.,  119  Ark.  12,  Ann. 
Cas.  1917  B  634,  173  8.  W.  398. 

Delaware.  Swift  v.  State,  7  Houst. 
338,  aff'g  7  Houst.  136. 

District  of  Columbia.  Schickler  v. 
Washington  Brewery  Co.,  33  App.  Cas. 
35;  Clark  v.  Mutual  Reserve  Fund 
Life  Ass'n,  14  App.  Cas.  154,  43  L. 
R.  A.  390. 

Florida.  McOowan  Co.  v.  Ingalls, 
60  Fla.  116,  53  So.  932. 

Illinois.  Voorhees  v.  Mason,  245 
111.  256,  91  N.  E.  1056,  rev'g  148  HI. 
App.  647;  Edwards  v.  Schillinger,  245 
111.  231,  33  L.  R.  A.  (N.  S.)  895,  137 
Am.  St.  Rep.  308,  91  N.  E.  1048;  Bab- 
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suits  against  it.    The  rule  applies  even  though  the  corporation  has  a 


cock  v.  Farwell,  245  111.  14,  137  Am. 
St.  Bep.  284,  19  Ann.  Cas.  74,  91  N. 
E.  683,  aff  'g  146  HI.  App.  307;  Young 
v.  Farwell,  139  HI.  326,  28  N.  E.  845; 
Clifford  v.  Hedrick,  159  HI.  App.  63; 
Heitcamp  v.  American  Pigment  ft 
Chemical  Co.,  158  HI.  App.  587; 
Sprague  v.  Universal  Voting  Mach. 
Co.,  134  HI.  App.  379;  Bradbury  v. 
Waukegan  ft  W.  Mining  ft  Smelting 
Co.,  113  HI.  App.  600. 

Louisiana.  State  v.  North  Ameri- 
can Land  ft  Timber  Co.,  106  La.  621, 
87  Am.  St.  Bep.  309,  31  So.  172. 

Maryland.  Sloan  y.  Clarkson,  105 
Md.  171,  66  Atl.  18;  Stoekley  v. 
Thomas,  89  Md.  663,  43  Atl.  766; 
Condon  v.  Mutual  Reserve  Fund  Life 
Ass'n,  89  Md.  99,  44  L.  B.  A.  149, 
73  Am.  St.  Bep.  169,  42  Atl.  944; 
North  State  Copper  ft  Gold  Min.  Co. 
v.  Field,  64  Md.  151,  20  Atl.  1039; 
Wilkins  v.  Thome,  60  Md.  253. 

Massachusetts.  Andrews  v.  Mines 
Corporation,  205  Mass.  121,  137  Am. 
St.  Bep.  428,  91  N.  E.  122;  Electric 
Welding  Co.  v.  Prince,  195  Mass.  242, 
256,  81  N.  E.  306;  Richardson  v.  Clin- 
ton Wall  Trunk  Mfg.  Co.,  181  Mass. 
580,  64  N.  E.  400;  Wason  v.  Buzzell, 
181  Mass.  338,  63  N.  E.  909;  Kimball 
v.  St.  Louis  ft  S.  F.  By.  Co.,  157  Mass. 
7,  34  Am.  St.  Bep.  250,*  31  N.  E.  697; 
Pierce  v.  Equitable  Life  Assur.  So- 
ciety, 145  Mass.  56,  1  Am.  St.  Bep. 
438,  12  N.  E.  858;  New  Haven  Horse 
Shoe  Nail  Co.  v.  Linden  Spring  Co., 
142  Mass.  349,  7  N.  E.  773;  Kansas 
ft  E.  B.  ft  Const.  Co.  v.  Topeka,  S.  ft 
W.  B.  Co.,  135  Mass.  34,  .46  Am.  St. 
Bep.  439;  Smith  v.  Mutual  Life  Ins. 
Co.,  14  Allen  336;  Williston  v.  Michi- 
gan, S.  ft  N.  I.  B.  Co.,  13  Allen  400. 

Minnesota.  Van  Dyke  v.  Bailway 
Mail  Ass'n,  118  Minn.  390,  Ann.  Cas. 
1913  E  455,  137  N.  W.  15;  Gere  v. 
Dorr,  114  Minn.  240,  130  S.  W.  1022; 
State  v.  DeGroat,  109  Minn.  168,  134 


Am.  St.  Bep.  764,  123  N.  W.  417; 
Ebert  v.  Mutual  Reserve  Fund  Life 
Ass'n,  81  Minn.  116,  83  N.  W.  506, 
834,  84  N.  W.  457;  Guilford  v.  West- 
ern U.  Tel.  Co.,  59  Minn.  332,  50  Am. 
St.  Bep.  407,  61  N.  W.  324. 

Missouri  State  v.  Shain,  245  Mo. 
78,  149  8.  W.  479;  State  v.  Denton, 
229  Mo.  187,  138  Am.  St.  Bep.  417, 
129  S.  W.  709. 

New  Hampshire.  Westminster  Nat. 
Bank  v.  New  England  Electrical 
Works,  73  N.  H.  465,  3  L.  B.  A.  (N. 
S.)  551,  111  Am.  St.  Bep.  637,  62  Atl. 
971. 

New  Jersey.  Jackson  v.  Hooper,  76 
N.  J.  Eq.  592,  27  L.  B.  A.  (N.  S.) 
658,  75  Atl. '568;  Attorney  General  v. 
American  Tobacco  Co.,  55  N.  J.  Eq. 
352,  36  Atl.  971;  Gregory  v.  New  York, 
L.  E.  ft  W.  B.  Co.,  40  N.  J.  Eq.  38; 
Minchin  v.  Second  Nat.  Bank,  36  N. 
J.  Eq.  436. 

New  York.  People  v.  Brotherhood 
of  Painters,  Decorators  ft  Paper 
Hangers  of  America,  218  N.  Y.  115, 
112  N.  E.  752,  rev'g  169  App.  Div. 
595,  155  N.  Y.  Supp.  438;  Southworth 
v.  Morgan,  205  N.  Y.  293,  51  L.  B.  A. 
(N.  S.)  56,  98  N.  E.  490;  Knicker- 
bocker Trust  Co.  v.  Iselin,  185  N.  Y. 
54,  113  Am.  St.  Bep.  863,  77  N.  E. 
877;  Marshall  v.  Sherman,  148  N.  Y. 
9,  34  L.  B.  A.  757,  51  Am.  St.  Bep. 
654,  42  N.  E.  419;  De  Baismes  v. 
United  States  Lithograph  Cq.,  161 
App.  Div.  781,  146  N.  Y.  Supp.  813; 
Butler  v.  Standard  Milk  Flour  Co., 
146  App.  Div.  735,  131  N.  Y.  Supp. 
451;  Howe  v.  New  York,  N.  H.  ft  H. 
Biver  B.  Co.,  142  App.  Div.  451,  126 
N.  Y.  Supp.  1090;  Phillips  v.  Sonora 
Copper  Co.,  90  App.  Div.  140,  86  N. 
Y.  Supp.  200;  Hallenborg  v.  Greene, 
66  App.  Div.  590,  73  N.  Y.  Supp.  403; 
In  re  Crosby,  43  App.  Div.  618,  59  N. 
Y.  Supp.  340;  In  re  Bappleye,  43  App. 
Div.  84,  59  N.  Y.  Supp.  338,  appeal 
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large  amount  of  visible  tangible  property  within  the  state.80  As  a 
general  rule,  the  courts  of  one  state  will  not  exercise  the  power  of 
deciding  controversies  relating  merely  to  the  internal  management 
of  the  affairs  of  a  corporation  organized  under  the  laws  of  another 
state  or  of  determining  rights  dependent  upon  such  management.31 


dismissed  161  N.  Y.  615,  55  N.  E.  1100; 
Jacobs  v.  Mexican  Sugar  Refining  Co., 
44  Misc.  409,  89  N.  Y.  Supp.  1000; 
Moneuse  v.  Riley,  40  Misc.  110,  81  N. 
Y.  Supp.  325;  Lewisohn  v.  Anaconda 
Copper  Min.  Co.,  26  Misc.  613,  56  N. 
Y.  Supp.  807;  Way  v.  Keyport  &  M. 
P.  Steamboat  Co.,  16  Abb.  Pr.  320; 
Redmond  v.  Enfield  Mfg.  Co.,  13  Abb. 
Pr.  332;  De  Bemer  v.  Drew,  57  Barb. 
438;  O'Brien  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  53  Barb.  568;  Howell  v.  Chi- 
cago &  N.  W.  Ry.  Co.,  51  Barb.  378; 
Day  v.  United  States  Car  Spring  Co., 
2  Duer  608;  Berford  v.  New  York 
Iron  Mines,  24  Jones  ft  S.  236;  Chase 
v.  Vanderbilt,  37  N.  Y.  Super.  Ct.  334; 
aff'd  62  N.  Y.  307.  See  Grant  v. 
Greene  Conso2.  Copper  Co.,  169  App. 
Div.  206,  154  N.  Y.  Supp.  596.  Com- 
pare Ives  v.  Smith,  19  N.  Y.  St.  Rep. 
556,  3  N.  Y.  Supp.  645,  aff'd  55  Hun 
606,  28  N.  Y.  St.  Rep.  917,  8  N.  Y. 
Supp.  46;  Fisk  v.  Chicago,  R.  I.  ft  P. 
R.  Co.,  53  Barb.  513. 

North  Carolina.  Reid  v.  Norfolk 
Southern  R.  Co.,  162  N.  C.  355,  78  S. 
E.  306;  Howard  v.  Mutual  Reserve 
'Fund  Life  Ass'n,  125  N.  C.  49,  45  L. 
R.  A.  853,  34  S.  E.  199;  Moore  v. 
Silver  Valley  Min.  Co.,  104  N.  C.  534, 
10  S.  E.  679. 

Pennsylvania.  Hogue  v.  American 
Steel  Foundries,  247  Pa.  12,  92  Atl. 
1073;  Kinney  v.  Mexican  Plantation 
Co.,  233  Pa.  232,  82  Atl.  93;  Madden 
v.  Penn  Elec.  Light  Co.,  181  Pa.  St. 
617,  38  L.  R.  A.  638,  37  Atl.  617; 
Bank  of  Virginia  v.  Adams,  1  Pars. 
Eq.  Cas.  534. 

Rhode  Island.  Stafford  ft  Co.  v. 
American  Mills  Co.,  13  R.  I.  310. 

Texas.     Royal  Fraternal  Union   v. 


Lunday,  51  Tex.  Civ.  App.  637,  113  & 
W.  185. 

Virginia.  Taylor  v.  Mutual  Reserve 
Fund  Life  Ass'n,  97  Va.  60,  45  L.  R. 
A.  621,  33  S.  E.  385. 

Washington.  Tolbert  v.  Modern 
Woodmen  of  America,  83  Wash.  287, 
145  Pac.  183. 

Wisconsin.  Northwestern  Iron  Co. 
v.  Central  Trust  Co.,  90  Wis.  570,  63 
N.  W.  752,  64  N.  W.  323. 

SOSprague  v.  Universal  Voting 
Mach.  Co.,  134  111.  App.  379;  Me- 
Closkey  v.  Snowden,  212  Pa.  249,  108 
Am.  St.  Rep.  867,  61  Atl.  796;  Madden 
v.  Penn  Elec.  Light  Co.,  181  Pa.  St. 
617,  38  L.  R.  A.  638,  37  Atl.  817,  199 
Pa.  454,  49  Atl.  296;  Royal  Fraternal 
Union  v.  Lunday,  51  Tex.  Civ.  App. 
637,  113  S.  W.  185.  See,  however, 
Atlantic  Dredging  Co.  v.  Beard,  145 
N.  Y.  App.  Div.  342, 130  N.  T.  Supp.  4» 

A  court  has  no  jurisdiction  to  set 
aside,  at  the  suit  of  a  resident  stock- 
holder of  a  foreign  corporation,  un- 
wise, dishonest  and  useless  contracts, 
which  depreciate  and  destroy  the 
value  of  the  stock,  although  the  vis- 
ible tangible  property  of  the  corpora- 
tion, consisting  of  conduits  in  streets 
for  electric  lighting,  is  within  the 
state.  Madden  v.  Penn  Elec.  Light 
Co.,  181  Pa.  St.  617,  38  L.  R.  A.  638, 
37  Atl.  617,  quoting  with  approval 
North  State  Copper  ft  Gold  Min.  Co. 
v.  Field,  64  Md.  151,  20  Atl.  1039. 

31  Illinois.  Voorhees  v.  Mason,  245 
El.  256,  91  N.  E.  1056,  rev'g  148  111. 
App.  647;  Edwards  v.  Schillinger,  245 
111.  231,  33  L.  R.  A.  (N.  S.)  895,  137 
Am.  St.  Rep.  308,  91  N.  E.  1048,  aff'g 
148  111.  App.  227;  Babcock  v.  Farwell, 
245  111.  14,  137  Am.  St.  Rep.  284,  19 
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Questions  relating1  to  the  management  of  the  internal  affairs  of 


Ann.  Gas.  74,  91  N.  E.  683,  aff'g  146 
I1L  App.  307;  Young  v.  Farwell,  139 
111.  326,  28  N.  E.  845. 

Maryland.  Wilkins  v.  Thorne,  60 
Md.  253. 

Massachusetts.  Andrews  v.  Mines 
Corporation,  205  Mass.  121,  137  Am. 
St.  Rep.  428,  91  N.  E.  122;  Wason  v. 
Buzzell,  181  Mass.  338,  63  N.  E.  909; 
Kimball  v.  St.  Louis  &  S.  P.  By.  Co., 
157  Mass.  7,  34  Am.  St.  Rep.  250,  31 
N.  E.  697;  New  Haven  Horse  Shoe 
Nail  Co.  v.  Linden.  Spring  Co.,  142 
Mass.  349,  7  N.  E.  773. 

Minnesota.  Van  Dyke  v.  Railway 
Mail  Ass'n,  118  Minn.  390,  Ann.  Cas. 
1913  E  455,  137  N.  W.  15,  where  the 
rule  that  the  courts  of  one  state  have 
no  jurisdiction  of  an  action  wherein 
the  relief  demanded  involves  an  inter- 
ference with  the  internal  affairs  of  a 
foreign  corporation  was  followed  and 
applied. 

Hew  York.  South  worth  v.  Morgan, 
205  N.  T.  293,  51  L.  R.  A.  (N.  S.)  56, 
98  N.  E.  490;  Knickerbocker  Trust 
Co.  v.  Iselin,  185  N.  Y.  54,  113  Am. 
St.  Rep.  863,  77  N.  E.  877;  Marshall 
v.  Sherman,  148  N.  Y.  9,  34  L.  R.  A. 
757,  51  Am.  St.  Rep.  654,  42  N.  E. 
419;  De  Raismes  v.  United  States 
Lithograph  Co.,  161  App.  Div.  781, 
146  N.  Y.  Supp.  813. 

North  Carolina.  Brenizer  v.  Su- 
preme Council,  Royal  Arcanum,  141 
N.  C.  409,  6  L.  R.  A.  (N.  S.)  235,  53 
8.  E.  835. 

Oregon.  Beard  v.  Beard,  66  Ore. 
512, 133  Pac.  797,  134  Pac.  1196. 

Pennsylvania.  Loan  Society  of 
Philadelphia  v.  Eavenson,  241  Pa.  65, 
88  Atl.  295;  Kinney  v.  Mexican  Plan- 
tation Co.,  233  Pa.  232,  82  Atl.  93; 
McCloskey  v.  Snowden,  212  Pa.  249, 
108  Am.  St.  Rep.  867,  61  Atl.  796; 
Madden  v.  Penn  Elec.  Light  Co.,  181 
Pa.  St.  617,  38  L.  R.  A.  638,  37  Atl. 
617,  199  Pa.  454,  49  Atl.  296;  Harley 


v.  Welsh,  16  Montg.  Co.  Rep.  13; 
Bank  of  Virginia  v.  Adams,  1  Pars. 
Eq.  Cas.  534;  Morris  v.  Stevens,  6 
Phila.  488. 

Virginia.  Taylor  v.  Mutual  Reserve 
Fund  Life  Ass'n,  97  Va.  60,  45  L.  R. 
A.  621,  33  8.  E.  385. 

"The  rule  is  well  established  in 
this  commonwealth  that  ordinarily 
our  courts  will  decline  jurisdiction  in 
matters  which  pertain  to  the  interior 
life  and  conduct  of  a  corporation  as  a 
creature  of  a  foreign  state,  and  which 
particularly  involve  a  knowledge  and 
application  of  the  statutes  of  that 
state,  and  which  often  require  for 
their  proper  adjustment,  full  jurisdic- 
tion of  the  corporation  and  its  mem- 
bers for  different  purposes."  Rich- 
ardson v.  Clinton  Wall  Trunk  Mfg. 
Co.,  181  Mass.  580,  64  N.  E.  400. 

Consequently,  foreign  courts  have 
no  right  or  power  "to  exercise  au- 
thority over  the  organization,  the  cor- 
porate functions,  the  by-laws,  nor  the 
relations  between  the  stockholders 
and  its  members;  nor  to  determine  the 
rights  and  obligations  of  the  corpora- 
tion or  its  members  arising  under  the 
law  of  its  creation,  and  depending  on 
such  local  law."  Smith  v.  Mutual 
Life  Ins.  Co.,  14  Allen  (Mass.)   336. 

It  is  a  general  and  familiar  rule 
that  a  corporation  is  under  the  juris- 
diction and  control  of  the  state  of  its 
domicile.  The  state  directs  the  man- 
ner and  form  of  its  organization,  it 
exercises  supervisory  power  over  it 
during  its  existence  and  finally  di- 
rects the  manner  of  its  dissolution. 
In  re  Culver 's  Estate,  145  Iowa  1, 
25  L.  R.  A.  (N.  S.)  384,  123  N.  W. 
743. 

In  a  suit  brought  by  stockholders 
of  a  foreign  corporation  against  that 
corporation  and  another  corporation 
to  which  it  had  leased  its  railroad, 
lands  and  other  property,  all  of  which 
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foreign  corporation  are  to  be  settled  by  the  tribunals  of  the  state 
which  created  the  corporation.** 

§5787.  Reasons  for  the  rule.  The  reasons  which  influence 
courts  of  chancery  to  refuse  to  interfere  in  the  management  of  the 
internal  affairs  of  a  foreign  corporation,  are  (1),  that  the  rights 
arising  between  a  corporation  and  its  members  out  of  such  manage- 
ment depend  upon  the  laws  of  the  state  under  which  the  corpora- 
tion is  organized;  (2),  that  the  courts  of  that  state  afford  the  most 
appropriate  forum  for  adjudication  upon  the  relation  between  the 
stockholders  and  the  corporation,  and  that  frequently  such  courts 
alone  possess  power  adequate  to  the  enforcement  of  all  decrees  that 
justice  may  require.88 


were  out  of  the  state,  seeking  relief 
in  regard  to  the  transactions  of  the 
two  corporations  with  each  other,  the 
court  declined  to  take  jurisdiction  on 
the  ground  that  the  courts  of  the 
state  by  which  the  foreign  corpora- 
tion was  created  were  the  proper 
forum  for  the  litigation,  saying:  "It 
is  almost  too  obvious  for  remark  that 
this  court  cannot  regulate  the  internal 
affairs  of  foreign  corporations,  nor  can 
it  enforce  its  decrees  out  of  this 
state."  Gregory  v.  New  York,  L.  B. 
&  W.  R.  Co.,  40  N.  J.  Eq.  38,  quoted 
with  approval  in  Jackson  v.  Hooper, 
76  N.  J.  Eq.  592,  27  L.  B.  A.  (N.  S.) 
658,  75  Atl.  568. 

ta  United  States.  Eberhard  v.  North- 
western Mut.  Life  Ins.  Co.,  210  Fed. 
520. 

Illinois.  Edwards  v.  Schillinger, 
245  HI.  231,  33  L.  R.  A.  (N.  S.)  895, 
91  N.  E.  1048,  aff'g  148  HI.  App.  227; 
Sprague  v.  Universal  Voting  Mach. 
Co.,  134  HI.  App.  379. 

Maryland.  North  State  Copper  & 
Gold  Min.  Co.  v.  Field,  64  Md.  251, 
20  Atl.  1039;  Wilkin  v.  Thorne,  60 
Md.  253. 

Massachusetts.  Kimball  y.  St.  Louis 
&  8.  F.  Ry.  Co.,  157  Mass.  7,  34  Am. 
St.  Rep.  250,  31  N.  E.  697;  Kansas 
&  E.  Const.  Co.  v.  Topeka,  S.  &  W. 
R.  Co.,  135  Mass.  34,  46  Am.  Rep.  439. 


Minnesota,  Gere  v.  Dorr,  114  Minn. 
240,  130  N.  W.  1022. 

New  York.  Butler  v.  Standard  Milk 
Flour  Co.,  146  App.  Div.  735,  131  N. 
T.  Supp.  451;  Hallenborg  v.  Greene, 
66  App.  Div.  590,  73  N.  Y.  Supp.  403. 

Oregon.  Beard  v.  Beard,  66  Ore. 
512,  134  Pac.  1196,  133  Pac.  797. 

Pennsylvania.  Loan  Society  of 
Philadelphia  v.  Eavenson,  241  Pa.  65, 
88  Atl.  295;  McCloskey  v.  Snowden, 
212  Pa.  249,  108  Am.  St.  Rep.  867,  61 
Atl.  796;  Madden  v.  Penn  Elec.  Light 
Co.,  181  Pa.  St.  617,  38  L.  R.  A.  638, 
37  Atl.  617,  199  Pa.  454,  49  Atl.  296. 

Texas.  Royal  Fraternal  Union  v. 
Lunday,  51  Tex.  Civ.  App.  637,  113 
8.  W.  185. 

Virginia.  Taylor  v.  Mutual  Reserve 
Fund  Life  Ass'n,  97  Va.  60,  45  L.  R. 
A.  621,  33  8.  E.  385. 

MBabcock  v.  Farwell,  245  111.  14, 
137  Am.  St.  Rep.  284,  19  Ann.  Cas. 
74,  91  N.  E.  683,  aff'g  146  111.  App. 
307.  See  also  State  v.  Shain,  245  Mo. 
78,  149  S.  W.  479;  State  v.  Denton, 
229  Mo.  187,  138  Am.  St.  Rep.  417, 
129  S.  W.  709;  Jackson  v.  Hooper,  76 
N.  J.  Eq.  592,  27  L.  R.  A.  (N.  S.) 
658,  75  Atl.  568;  Beard  v.  Beard,  66 
Ore.  512,  133  Pac.  797,  134  Pac.  1196. 

"Courts  other  than  those  of  the 
state  creating  it,  and  in  which  it  has 
its  habitat,  have  no  visitorial  powers 
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§5788.  Rule  not  without  limitations.  The  general  statement 
that  courts  will  not  interfere  with  the  management  of  the  internal 
affairs  of  a  foreign  corporation  has  its  limitations  and  must  be  con- 
strued in  connection  with  the  particular  facts.  The  rule  rests  more  on 
grounds  of  policy  and  expediency  than  on  jurisdictional  grounds,  and 
more  on  the  want  of  power  to  enforce  a  decree  than  on  jurisdic- 
tion to  make  it,84  though  it  has  been  said  that  it  is  the  inability  of  the 


over  such  corporation,  have  no  au- 
thority to  remove  its  officers  or  to 
punish  them  for  misconduct  committed 
in  the  state  which  created  it,  nor  to 
enforce  a  forfeiture  of  its  charter. 
Neither  have  they  the  power  to  com- 
pel obedience  to  their  orders  nor  to 
enforce  their  decrees."  Taylor  v. 
Mutual  Beserve  Fund  Life  Ass'n,  97 
Va.  60,  45  L.  E.  A.  621,  33  S.  E.  385. 
See  Chicago  Title  &  Trust  Co.  v.  New- 
man, 187  Fed.  573. 

In  Boyal  Fraternal  Union  v.  Lun- 
day,  51  Tex.  Civ.  App.  637,  113  S.  W. 
185,  it  was  said:  ''-The  question 
would  then  arise,  how  is  such  a  decree 
to  be  enforced  in  the  event  the  officers 
and  agents  of  the  appellant  company 
should  persist  in  doing  the  acts  pro- 
hibited f  *  *  *  In  the  case  before 
as  all  of  the  parties  against  whom 
the  order  of  the  court  is  directed  are 
permanently  domiciled  beyond  the  ter- 
ritorial jurisdiction  of  the  court,  and 
cannot  be  reached  fey  any  process 
issued  therefrom.  Is  it  therefore  evi- 
dent that  such  a  decree  would  be 
utterly  futile.  Moreover,  the  appel- 
lant being  a  foreign  corporation, 
domiciled  in  another  state,  it  is  not 
within  the  judicial  province  of  a  court 
of  this  state  to  undertake  to  super- 
vise and  direct  its  internal  affairs 
and  management.  *  *  *  It  is  true 
that  there  are  instances  in  which  a 
court  of  equity  situated  in  one  state 
will  enjoin  the  performance  of  acts 
beyond  its  territorial  jurisdiction,  but 
this  seems  to  be  limited  to  cases  where 
the  parties  against  whom  the  injunc- 
tion is  sought  reside  within  the  juris- 


diction of  the  court.  *  *  *  Such 
judicial  restraints  imposed  upon  the 
conduct  that  may  be  enacted  beyond 
the  jurisdiction  of  the  court  are  predi- 
cated upon  the  principle  that  such 
judgments  are  intended  to  operate 
only  upon  the  person,  and  that,  if  the 
parties  against  whom  they  are  di- 
rected are  within  the  jurisdiction  of 
the  court,  the  decree  can  be  enforced, 
and  are  not  considered  an  interference 
with  the  jurisdiction  of  any  other 
tribunal  over  the  subject-matter  of 
the  controversy.  It  would  seem  that, 
if  the  justification  for  the  exercise  of 
this  power  is  to  be  found  in  the  fact 
that  the  party  defendant  resides  with- 
in the  territorial  jurisdiction  of  the 
court  rendering  the  decree,  it  would 
follow  that  no  such  authority  would 
be  exercised  where  this  situation  does 
not  exist." 

A  corporation  may  be  organized  in 
a  state  distant  from  the  field  of  its 
actual  business  and  its  residence  in 
the  state  of  its  organization  may  be 
merely  nominal.  It  may  be  more  diffi- 
cult to  bring  it  within  the  jurisdic- 
tion of  the  courts  and  subject  it  to 
them  in  that  state  than  elsewhere. 
Babcock  v.  Farwell,  245  111.  14,  137 
Am.  St.  Bep.  284,  19  Ann.  Cas.  74,  91 
ff.  E.  683,  aff 'g  146  HI.  App.  "307. 

34  United  States.  Chicago  Title  & 
Trust  Co.  v.  Newman,  187  Fed.  573. 

Illinois.  Voorhees  v.  Mason,  245 
HI.  256,  91  N.  E.  1056,  rev'g  148  111. 
App.  647;  Edwards  v.  Schillinger,  245 
HI.  231,  33  L.  B.  A.  (N.  S.)  895,  137 
Am.  St.  Bep.  308,  91  N.  E.  1048,  aff'g 
148  HI.  App.  227;  Babcock  v.  Farwell, 
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court  to  do  complete  justice  by  its  decree,  and  not  its  incompetency 
to  decide  the  question  involved,  that  determines  the  exercise  of  its 
power.36  Consequently,  except  in  cases  involving  the  exercise  of 
visitorial  powers,  the  question  is  not  strictly  one  of  jurisdiction  but 


245  111.  14,  137  Am;  St.  Rep.  284,  19 
Ann.  Cas.  74,  91  N.  E.  683,  aff'g  146 
111.  App.  307. 

Louisiana.  State  v.  North  Ameri- 
can Land  &  Timber  Co.,  106  La.  621, 
87  Am.  St.  Rep.  309,  31  So.  172. 

Maryland.  Condon  v.  Mutual  Re- 
serve Fund  Life  Ass'n,  89  Md.  99,  44 
L.  R.  A.  149,  73  Am.  St.  Rep.  169, 
42  Atl.  944;  North  State  Copper  & 
Gold  Min.  Co.  v.  Field,  64  Md.  151, 
20  Atl.  1039. 

Minnesota.  State  v.  De  Groat,  109 
Minn.  168,  134  Am.  St.  Rep.  764,  123 
N.  W.  417;  Guilford  v.  Western  U. 
Tel.  Co.,  59  Minn.  322,  50  Am.  St. 
Rep.  407,  61  N.  W.  324. 

New  York.  Sauerbrunn  v.  Hartford 
Life  Ins.  Co.,  159  App.  Div.  121,  143 
N.  Y.  SuJ>p.  1009. 

Oregon.  Beard  v.  Beard,  66  Ore. 
512,  133  Pac.  797,  134  Pac.  1196. 

Vermont.  Cony  v.  Barre  Granite 
&  Quarry  Co.,  91  Vt.  413,  101  Atl.  38. 

The  Supreme  Court  of  Louisiana 
said  that:  "Whether  a  court  should 
exercise  jurisdiction  in  a  particular 
case  against  a  foreign  corporation  is, 
in  our  opinion,  a  question  to  be  deter- 
mined with  reference  rather  to  its 
power  to  enforce  any  decree  that  it 
may  find  it  necessary  to  render  in 
order  to  do  complete  justice,  than 
with  reference  to  the  possible  effect 
of  the  suit  upon  the  internal  manage- 
ment of  the  corporation.  If  *  *  * 
a  corporation  succeeds  in  migrating 
into  another  state  than  that  of  its 
creation,  and  in  carrying  there  its  of- 
ficers and  property,  and  holds  its  cor- 
porate meetings  and  transacts  its 
corporate  business  within  the  jurisdic- 
tion of  the  courts  of  such  other  state, 
so   that   any  judgment  rendered   by 


such  courts  concerning  such  business 
can  be  completely  enforced,  we  know 
of  no  reason  why  controversies  as 
to  the  regulation  of  that  business, 
whether  vising  among  the  members 
of  the  corporation,  or  between  them 
and  third  persons,  should  not  be  de- 
termined by  those  courts.' ' 

See  also  State  v.  North  American 
Land  &  Timber  Co.,'  106  La.  621,  87 
Am.  St.  Rep.  309,  31  So.  172,  in  which 
the  Louisiana  court  has  laid  down 
the  following  rule:  "Complete  juris- 
diction includes  not  only  the  power 
to  hear  and  determine,  but  the  power 
to  enforce  the  determination,  and  as 
courts  are  averse  to  the  exercise  of 
authority  which  they  are  unable  to 
vindicate  by  process,  they  will  usually 
decline  to  exercise  a  jurisdiction  in- 
tended to  be  complete,  which  falls 
short  in  the  latter  respect.  Hence 
the  courts  of  a  state  will  not  ordi- 
narily entertain  suits  involving  the 
exercise  of  visitorial  power  over  for- 
eign corporations,  nor  will  they  ordi- 
narily undertake  to  regulate  the 
internal  management  of  such  corpo- 
rations; but  this  rule  is  subject  to  the 
same  exceptions  as  the  necessity  upon 
which  it  is  founded,  and  when  in  a 
particular  case  a  court  acquires  com- 
plete jurisdiction,  and  is  able  not 
only  to  hear  and  determine,  but  to  en- 
force the  determination  in  such  a  man- 
ner as  to  do  complete  justice,  the 
jurisdiction  will  be  exercised  although 
the  result  will  be  the  regulation  of 
the  internal  affairs  of  a  foreign  cor- 
poration. ' ' 

86Babcock  v.  Farwell,  245  HI.  14, 
137  Am.  St.  Rep.  284,  19  Ann.  Cas~ 
74,  91  N.  E.  683,  aff'g  146  111.  App. 
307. 
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rather  one  of  th.e  discretion  of  the  court  in  the  exercise  of  jurisdiction.86 
While  a  foreign  corporation  is  not  subject  to  the  general  visitorial 


SBBabcock  v.  Farwell,  245  111.  14, 
137  Am.  St.  Hep.  284,  19  Ann.  Cas. 
74,  91  N.  E.  683,  aff'g  146  111.  App. 
307;  Sauerbrunn  v.  Hartford  Life 
Ins.  Co.,  159  N.  Y.  App.  Div.  121, 
143  N.  Y.  Supp.  1009. 

"  Irrespective  of  the  question  as  to 
the  proper  test  to  be  applied  in  de- 
termining what  are  the  'internal  af- 
fairs>  of  a  corporation,  it  may  be 
safely  said  that  when  a  corporation  is 
nonresident  only  in  that  it  is  the 
creation  of  another  state — its  officers, 
agents,  stockholders,  business  and 
property  all  being  within  the  jurisdic- 
tion of  the  court — policy  and  expedi- 
ency do  not  require  the  court  to  deny 
relief  in  a  proper  case  on  the  ground 
that  the  internal  affairs  of  the  corpo- 
ration will  be  affected.  Where  the 
relief  sought  is  within  the  general 
jurisdiction  of  a  court  of  chancery, 
and  all  the  parties  necessary  to  the 
full  and  proper  adjustment  of  the 
rights  involved  are  before  the  court, 
and  where  the  relief  sought  does  not 
require  an  exercise  of  the  visitorial 
power  of  the  ^vernment,  the  court 
should  determine  the  controversy  in- 
stead of  remitting  suitors  to  a  foreign 
jurisdiction."  Corry  v.  Barre  Granite 
&  Quarry  Co.,  91  Vt.  413,  101  Atl.  38. 
See  also  Scattergood  v.  American  Pipe 
&  Construction  Co.,  249  Fed.  23. 

"Where  the  wrongs  complained  of 
are  merely  against  the  sovereignty  by 
which  the  corporation  was  created  or 
the  law  of  its  existence,  or  any  such 
as  require  for  their  redress  the  exer- 
cise of  the  visitorial  powers  of  the 
sovereign,  or  where  full  jurisdiction 
of  the  corporation,  and  of  its  stock- 
holders is  necessary  to  such  redress, 
the  courts  will  decline  jurisdiction. 
Examples  of  such  eases  are  suits  to 
die  col  ve  a  corporation;  to  appoint  a 
receiver;  to  determine  the  validity  of 


its  organization,  or  which  of  two  rival 
organizations  is  legal;  to  restrain  it 
from  declaring  a  dividend  or  compel 
it  to  make  one,  to  restrain  an  issue  of 
stock  or  bonds,  to  compel  a  division 
of  its  assets;  to  restore  a  stockholder 
to  his  right  to  vote  at  stockholders' 
meetings  from  which  he  has  been  ex- 
cluded, or  to  compel  the  recognition 
of  one  claiming  to  have  been  elected 
a  director.  *  •  •  Where,  however, 
the  relief  sought  is  within  the  gen- 
eral jurisdiction  of  a  court  of  chan- 
cery, when  all  of  the  parties  neces- 
sary to  a  full  adjustment  of  the  rights 
involved  are  before  the  court  and 
when  the  relief  sought  does  not  re- 
quire the  exercise  of  the  visitorial 
powers  of  the  government,  we  think 
the  court  should  exercise  the  power 
of  determining  controversies  brought 
before  it  instead  of  remitting  suitors 
to  a  foreign  jurisdiction. ' '  Babcock 
v.  Farwell,  245  111.  14,  137  Am.  St. 
Rep.  284,  19  Ann.  Cas.  74,  91  N.  E. 
683,  aff'g  146  111.  App.  307. 

"The  doctrine  is  well  settled  that 
courts  will  not  exercise  visitorial 
powers  over  foreign  corporations,  or 
interfere  with  the  management  of  their 
internal  affairs.  Such  matters  must 
be  settled  by  the  courts  of  the  state 
creating  the  corporation.  This  rule 
rests  upon  a  broader  and  deeper  foun- 
dation than  the  mere  want  of  juris- 
diction in  the  ordinary  sense  of  that 
word.  It  involves  the  extent  of  the 
authority  of  the  state  (from  which 
its  courts  derive  all  their  powers) 
over  foreign  corporations.  The  only 
difficulty  is  in  drawing  the  line  of 
demarcation  between  matters  which 
do  and  those  which  do  not  pertain  to 
the  management  of  the  internal  af- 
fairs of  a  corporation."  Guilford  v. 
Western  U.  Tel.  Co.,  59  Minn.  332,  50 
Am.  St.  Bep.  407,  61  N.  W.  324. 
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powers  which  a  state  possesses  over  domestic  corporations,  the  fran- 
chises of  a  foreign  corporation  doing  business  within  the  state  must 
be  exercised  in  accordance  with  the  laws  thereof,  and  consequently 
the  state  has  the  same  visitorial  powers  over  such  a  corporation,  neces- 
sary to  enable  it  to  ascertain  whether  its  laws  have  been  obeyed,  as 
it  has  for  such  purpose  over  a  corporation  of  its  own  creation.*7 
Also,  every  state  has  the  right  to  prescribe  the  conditions  under  which 
all  foreign  corporations,  save  those  of  the  classes  herein  before  stated,88 
shall  be  permitted  to  carry  on  business  within  its  borders,  and  a  cor- 
poration doing  business  in  a  state  without  having  complied  with  the 
conditions  imposed  by  such  state  upon  the  right  of  foreign  corpora- 
tions to  do  business  therein  cannot  invoke  the  aid  of  a  court  of  such 
state  to  prevent  interference  with  its  business  within  the  state.89 

Furthermore,  the  purpose  of  the  rule  which  restricts  interference 
by  a  court  in  the  internal  affairs  of  a  foreign  corporation  is  the  pro- 
tection of  the  foreign  corporation.  The  defense,  therefore,  is  avail- 
able only  to  the  corporation ;  it  cannot  be  maintained  as  against  the 
corporation  in  a  proceeding  brought  on  its  behalf  and  at  its  instance.441 


§5789.  Jurisdiction  of  corporation  as  affecting  jurisdiction  of 
internal  affairs.  No  jurisdiction  to  regulate  or  interfere  with  the 
internal  affairs  or  management  of  a  foreign  corporation  doing  busi- 
ness in  a  state  is  conferred  by  a  statute  providing  that  lawful  process, 
served  upon  an  agent  of  a  foreign  corporation  authorized  to  receive 
such  service,  shall  be  of  the  same  force  and  validity  as  if  served  on 
the  corporation  within  the  state,  or  by  a  statute  making  a  foreign 
corporation  liable  "on  any  dealings  or  transactions"  had  within 
the  state.41    A  statute  providing  that  a  foreign  corporation,  in  order 


37  Cumberland  Telephone  So  Tele- 
graph Co.  v.  State,  98  Miss.  159,  53 
So.  489,  citing  Hale  v.  Henkel,  201 
U.  8.  43,  50  L.  Ed.  652. 

"The  principle  that  courts  will  not 
interfere  in  what  are  vaguely  called 
the  internal  affairs  of  a  foreign  cor- 
poration must  yield  to  the  larger  and 
more  important  principle  that  all  who 
choose  to  engage  in  business  within 
tie  state,  whether  under  a  corporate 
franchise  or  not,  necessarily  subject 
such  business  to  the  jurisdiction  of 
the  courts  as  fully  as  if  it  were  con- 
ducted by  our  own  citizens  or  corpo- 
rations.9*   In  Low  v.  B.  P.  K.  Pressed 


Metal  Co.,  91  (?onn.  91,  99  Atl.  1. 

SS  See  it  5734,  5753,  5763,  supra, 

30  Electric  News  &  Money  Transfer 
Co.  v.  Perry,  75  Ped.  898. 

40  Beard  v.  Beard,  66  Ore.  512,  133 
Pac.  797,  134  Pac.  1196,  citing  Bab- 
cock  v.  Farwell,  245  111.  14,  137  Am. 
St.  Bep.  284,  19  Ann.  Cas.  74,  91  N. 
E.  683,  aff'g  146  111.  App.  307,  and 
Ernst  v.  Elmira  Municipal  Improve- 
ment Co.,  24  N.  Y.  Misc.  583,  54  N. 
Y.  Supp.  116. 

« United  mates.  Sidway  v.  Mis- 
souri Land  &  Live-Stock  Co.,  101  Fed. 
481. 

Maryland.     Condon  v.  Mutual  Be- 
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to  transact  business  in  the  state,  shall  do  certain  things  and  main- 
tain an  office  in  the  state  where  legal  service  of  process  may  be  served 
upon  it,  and  that  "such  corporation  shall  be  subject  to  all  the  liabili- 
ties, restrictions  and  duties  which  are  or  may  be  imposed  upon  cor- 
porations of  like  character,  organized  under  the  general  laws  of  this 
state,  and  shall  have  no  other  or  greater  powers,"  does  not  confer 
upon  the  local  courts  the  power  of  visitation  over  the  corporation, 
or  the  right  of  a  court  of  equity  to  seize  the  property  of  a  solvent 
corporation,  and  proceed  by  receivership  to  administer,  wind  up, 
and  distribute  the  property  among  its  creditors  and  stockholders, 
especially  in  the  absence  of  its  board  of  directors  outside  of  the  juris- 
diction of  the  court,  and  when  it  does  not  appear  that  even  such 
managing  directors  are  doing  an  act  ultra  vires,  or  are  engaged  in 

serve  Life  Fund  Ass'n,  89  Md.  99,      .the  mere  internal  affairs  of  tJie  cor- 


44  L.  R.  A.  149,  73  Am.  St.  Rep.  169, 
42  Atl.  944;  North  State  Copper  & 
Gold  Min.  Go.  v.  Field,  64  Md.  151, 
20  Atl.  1039;  Wilkins  v.  Thome,  60 
Md.  253. 

Massachusetts.  Pierce  v.  Equitable 
Life  Assur.  Society,  145  Mass.  56,  1 
Am.  St.  Rep.  433,  12  N.  E.  858;  Smith 
v.  Mutual  Life  Ins.  Co.,  14  Allen  336. 

Missouri  State  v.  Shain,  245  Mo. 
78,  149  S.  W.  479|  State  v.  Denton, 
229  Mo.  187,  138  Am.  St.  Rep.  417, 
129  8.  W.  709. 

New  York.  See  People  v.  Brother- 
hood of  Painters,  Decorators  &  Paper- 
hangers  of  America,  218  N.  Y.  115, 
112  N.  E.  752,  rev'g  169  App.  Div. 
595,  155  N.  Y.  Supp.  438. 

North  Carolina.  Howard  v.  Mutual 
Reserve  Fund  Life  Ass'n,  125  N.  C. 
49,  45  L.  R.  A.  853,  34  S.  E.  199. 

Virginia.  Taylor  v.  Mutual  Reserve 
Fund  Life  Ass'n,  97  Va.  60,  45  L.  B. 
A.  621,  33  8.  E.  385. 

Washington.  Tolbert  v.  Modern 
Woodmen  of  America,  83  Wash.  287, 
145  Pac.  183. 

It  has  been  said  that  not  even  under 
a  wide  interpretation  of  such  a  stat- 
ute will  domestic  courts  "exercise 
jurisdiction  of  every  kind  of  action 
or  suit  brought  by  a  resident  against 
a  foreign  corporation;  for  where  only 


poration,  resting  in  the  untrammeled 
discretion  of  its  directors  as  its  gov- 
erning body  or  controlling  agents  are 
involved,  or  where  the  remedy  sought 
can  only  be  given  by  the  courts  of 
the  sovereignty  by  which  the  corpo- 
ration was  created,  or  where  a  decree 
would  be  abortive,  jurisdiction  would 
be  declined.  But  the  rule  deducible 
from  the  cases  is  that  the  courts  of 
this  state  will  entertain  actions 
against  foreign  corporations,  in  favor 
of  resident  plaintiffs,  not  only  to  re- 
cover at  law,  but  also  in  equity,  in- 
eluding  suits  in  favor  of  resident 
shareholders,  who  have  clear  rights  to 
be  protected;  and  they  will  compel 
the  enforcement,  by  officers  and  di- 
rectors of  foreign  corporations,  if 
properly  brought  into  court,  of  the 
contract  obligations  of  the  corpo- 
ration, if  the  neglect  or  violation 
of  such  contract  obligations  amounts 
to  a  breach  of  trust  or  duty  which 
will  be  productive  of  injury  to 
such  resident  shareholders,  in  matters 
removed  from  the  ordinary  powers  or 
discretion  of  such  directors,  and  10 
adequate  remedy  at  law  is  available." 
Ives  v.  Smith,  19  N.  Y.  St.  Rep.  556, 
3  N.  Y.  Supp.  645,  aff'd  55  Hun  606, 
28  N.  Y.  St.  Rep.  917,  8  N.  Y.  Supp. 
46. 
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or  contemplating  the  doing  of  any  fraudulent  act  within  the  province 
of  a  court  of  equity  to  prevent  by  injunction.  The  object  of  such 
a  statute  was  to  subject  the  foreign  corporation  to  such  liabilities 
for  actions  against  it  as  a  citizen  would  have  against  a  domestic 
corporation,  as  on  contract  express  or  implied  or  for  its  acts  of  omis- 
sion or  commission  whereby  an  injury  should  be  done  to  another 
person  or  corporation,  and  to  subject  it  to  the  same  restrictions 
and  duties  respecting  its  operation  and  conduct,  and  its  liabilities 
for  taxation  and  the  like,  which  are  imposed  upon  corporations  of 
like  character  organized  under  the  laws  of  the  state,  and  that  it  shall 
exercise  in  the  state,  while  doing  business  there,  no  other  and  greater 
powers  than  those  of  like  corporations  created  by  the  laws  of  such 
state,  and  it  was  not  the  object  of  such  statutory  provisions  to  give 
to  the  local  courts  jurisdiction  over  the  internal  affairs  of  foreign 
corporations,  or  any  visitorial  powers,  or  the  power  to  exercise  au- 
thority over  the  corporate  functions,  by-laws,  or  relations  between 
the  corporation  and  its  members  arising  out  of  and  depending  upon 
the  law  of  its  creation,  which  powers  belong  only  to  the  state  which 
created  the  corporation.48  It  is  also  the  object  of  such  provisions 
to  secure  to  residents  of  the  state  the  benefit  and  protection  of  its 
laws  and  to  confer  upon  its  own  courts  jurisdiction  to  determine  and 
enforce  their  rights  when  the  subject-matter  of  the  litigation  is  with- 
in their  jurisdiction,  or  the  remedy  sought  is  within  their  reach. 
They  provide  how  the  corporation  can  be  brought  into  court,  but 
do  not  confer  upon  the  courts,  not  require  corporations  to  concede, 
any  right  to  exercise  authority  over  the  organization,  the  corporate 
functions,  nor  the  relations  between  the  corporation  and  its  members, 
nor  tp  determine  the  rights  and  duties  of  the  corporation  or  its 


4*Sidway  v.  Missouri  Land  &  Live- 
stock Co.,  101  Fed.  481.  Bee  also 
Republican  Mountain  Silver  Mines  v. 
Brown,  58  Fed.  644,  24  L.  E.  A.  776; 
North  State  Copper  So  Gold  Min.  Co. 
v.  Field,  64  Md.  151,  20  Atl.  1039; 
State  v.  Shain,  245  Mo.  78,  149  S.  W. 
479. 

When  the  question  of  jurisdiction 
is  one  pertaining  to  the  subject-mat- 
ter of  the  controversy,  the  entering 
of  an  appearance  or  the  filing  of  a 
demurrer  or  an  answer  does  not  vest 
the  court  with  jurisdiction.  When 
the  question  of  jurisdiction  pertains 
to  the  subject-matter,  rather  than  to 


the  parties,  the  court  may,  at  any- 
time, upon  its  own  motion,  interpose 
the  want  of  jurisdiction.  Consequent- 
ly, when  the  bill  shows  on  its  face 
that  it  involves  a  controversy  relating 
to  the  internal  management  of  the 
corporation  of  which  the  court  should 
not  take  jurisdiction,  the  corporation 
by  demurrer  and  taking  other  steps 
in  the  court  below,  submitting  itself 
to  the  jurisdiction  of  the  court,  is  not 
estopped  from  raising  the  question  of 
want  of  jurisdiction  on  appeal.  Brad- 
bury v.  Waukegan  &  W.  Mining  & 
Smelting  Co.,  113  111.  App.  600. 
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members  arising  under  the  laws  of  the  state  of  its  creation,  and 
depending  upon  its  local  laws,  nor  deprive  it  of  the  right  to  plead 
a  want  of  jurisdiction  on  the  ground  that  the  subject-matter  of  the 
suit  or  the  remedy  sought  is  beyond  the  reach  of  the  court  or  not 
within  the  sovereign  power  of  the  state  from  which  the  court  derives 
its  authority.48  The  fact  that  a  foreign  corporation  has  complied 
with  the  laws  of  a  state,  other  than  that  in  which  it  was  created,  in 
respect  to  foreign  corporations  doing  business  in  such  state,  and  re- 
ceived from  it  a  license  or  permit  to  do  business  therein,  does  not 
take  it  without  the  protection  of  the  rule  that  courts  will  not  interfere 
with  the  management  of  the  internal  affairs  of  a  foreign  corporation 
and  that  questions  of  that  character  are  to  be  determined  by  the 
tribunals  of  the  state  which  created  the  corporation.44 


§  5790.  What    controversies    relate    to    internal    management. 

While,  as  has  been  noted  heretofore,  it  is  well  settled  that  courts  will 
not  exercise  visitorial  powers  over  foreign  corporations  or  interfere 
with  the  management  of  their  strictly  internal  affairs,  some  difficulty 
is  experienced  in  drawing  the  line  of  demarcation  between  those 
matters  which  pertain  to  internal  affairs  and  those  which  do  not.46 
The  proper  test  has  been  said  by  the  Maryland  court  to  be:  "That, 
when  the  act  complained  of  affects  the  complainant  solely  in  his 
capacity  as  a  member  of  the  corporation,  whether  it  be  as  stockholder, 
director,  president,  or  other  officer,  and  is  the  act  of  the  corporation, 
whether  acting  in  stockholders'  meeting,  or  through  its  agents,  the 

43  District  of  Columbia.     Clark   v.      jurisdiction  over  the  persons  who  are 
Mutual  Reserve  Fund  Life  Ass'n,  14  ~ 

App.  Cas.  154. 

Maryland.  Condon  v.  Mutual  Re- 
serve Fund  Life  Ass'n,  89  Md.  99, 
44  L.  R,  A.  149,  78  Am.  St.  Rep.  169, 
42  Atl.  944. 

Massachusetts.  Smith  v.  Mutual 
Life  Ins.  Co.,  14  Allen  336. 

Missouri.  State  v.  Shain,  245  Mo. 
78,  149  S.  W.  479. 

Virginia.  Taylor  v.  Mutual  Reserve 
Fund  Life  Ass'n,  97  Va.  60,  45  L.  R. 
A.  621,  33  S.  E.  385. 

Washington.  Tolbert  v.  Modern 
Woodmen  of  America,  83  Wash.  287, 
145  Pac.  183. 

Such  statutory  enactments  were  not 
intended  to  grfvc  to  the  courts  of  the 
state,  in   which  they  were    enacted, 


the  officers  of  a  foreign  corporation 
residing  in  another  state,  and  over 
the  internal  management  of  such  cor- 
porations over  which  such  courts 
would  be  powerless  to  exercise  any 
control  or  to  enforce  obedience  to  any 
of  their  orders.  State  v.  Shain,  245 
Mo.  78,  149  S.  W.  479;  Fisher  v. 
Charter  Oak  Life  Ins.  Co.,  52  N.  Y. 
Super.  Ct.  179;  Howard  v.  Mutual 
Reserve  Fund  Life  Ass'n,  125  N.  C. 
49,  45  L.  R.  A.  853,  34  S.  E.  199. 

44Sprague  v.  Universal  Voting 
Mach.  Co.,  134  111.  App.  379. 

45  See  §  5786,  supra.  See  also-  Beard 
v.  Beard,  66  Ore.  512,  133  Pac.  797, 
134  Pac.  1196,  citing  Guilford  v. 
Western  U.  Tel.  Co.,  59  Minn.  332,  50 
Am.  St.  Rep.  407,  61  N.  W.  324. 
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board  of  directors,  then  such  action  is  the  management  of  the  internal 
affairs  of  the  corporation,  and,  in  the  case  of  a  foreign  corporation, 
our  courts  will  not  take  jurisdiction.  Where,  however,  the  act  of  the 
foreign  corporation  complained  of  affects  the  complainant's  individ- 
ual rights  only,  then  our  courts  will  take  jurisdiction  whenever 
the  cause  of  action  arises  here."46    The  Minnesota  court  cautions, 


46  North  State  Copper  &  Gold  Min. 
Co.  v.  Field,  64  Md.  151,  20  Atl.  1039, 
quoted  with  approval  in  Sprague  v. 
Universal  Voting  Mach.  Co.,  134  HI. 
App.  379;  Condon  v.  Mutual  Reserve 
Fund  Life  Ass'n,  89  Md.  99,  44  L. 
B.  A.  149,  73  Am.  St.  Rep.  169,  42 
Atl.  944;  Richardson  v.  Clinton  Wall 
Trunk  Mfg.  Co.,  181  Mass.  580,  64  N. 
E.  892;  Jackson  v.  Hooper,  76  N.  J. 
Eq.  592,  27  L.  R.  A.  (N.  8.)  658,  75 
Atl.  568;  Madden  v.  Penn  Elec.  Light 
Co.,  181  Pa.  St.  617,  38  L.  R.  A.  628, 
37  Atl.  817;  Taylor  v.  Mutual  Re- 
.  serve  Fund  Life  Ass'n,  97  Va.  60,  45 
L.  R.  A.  621,  33  S.  E.  385. 

When  the  wrongs  complained  of  are 
merely  against  the  sovereignty  by 
which  the  corporation  was  created  or 
the  law  of  its  existence,  or  are  such 
as  require  for  the  redress  the  exer- 
cise of  the  visit orial  powers  of  the 
sovereign,  or  when  full  jurisdiction 
of  the  corporation  and  its  stockholders 
is  necessary  to  such  redress,  the  court 
will  decline  jurisdiction.  Examples 
of  such  cases  are  suits  to  dissolve  a 
corporation;  to  appoint  a  receiver;  to 
determine  which  of  two  rival  organ- 
izations is  legal;  to  restrain  it  from 
declaring  a  dividend  or  compel  it  to 
make  one;  to  restrain  the  issue  of 
stock  or  of  bonds;  to  compel  a  divi- 
sion of  its  assets,  to  restore  a  stock- 
holder to  his  right  to  vote  at  stock- 
holders' meetings  from  which  he  has 
been  excluded,  or  to  compel  the  recog- 
nition of  one  claiming  to  have  been 
elected  a  director.  Babcock  v.  Far- 
well,  245  111.  14,  137  Am.  St.  Rep. 
284,  19  Ann.  Cas.  74,  91  N.  E.  683, 
aff'g  146  111.  App.  307. 


In  an  action  against  a  foreign  cor- 
poration for  the  breach  of  an  em- 
ployment contract,  it  was  not  an  in- 
terference in  the  internal  affairs  of  a 
foreign  corporation  for  the  court  to 
give  force  and  effect  to  the  by-laws 
of  the  corporation  providing  that  the 
president  had  no  right  to  make  the 
contract,  as  the  question  simply  con- 
cerned the  reasonable  limitations 
placed  by  the  by-laws  upon  the  au- 
thority of  its  agents.  De  Forest  v. 
Northwest  Townsite  Co.,  241  Pa.  78, 
88  Atl.  293. 

"An  injunction  which  enjoins  the 
directors  of  a  corporation  as  individ- 
uals, but  with  respect  to  corporate 
affairs,  is  an  injunction  against  the 
corporation.  *  *  *  State  comity 
is  opposed  to  the  assumption  of  such 
jurisdiction  and  to  the  usurpation  by 
one  state  of  the  power  of  another  over 
its  own  institutions.'1  Jackson  v. 
Hooper,  76  N.  J.  Eq.  592,  27  L.  R.  A. 
(N.  S.)  658,  75  Atl.  568,  quoting  with 
approval  Attorney  General  v.  Ameri- 
can Tobacco  Co.,  $5  N.  J.  Eq.  352,  36 
Atl.  971,  and  Gregory  v.  New  York, 
L.  E.  &  W.  Ry.  Co.,  40  N.  J.  Eq.  38. 

In  holding  that  stockholders  of  a 
corporation  may  avail  themselves  of 
the  remedy  by  mandamus  to  compel 
a  recalcitrant  board  of  directors  of 
a  foreign  corporation  to  call  an  an- 
nual meeting  of  stockholders  for  the 
election  of  directors  where  all  the 
directors  reside  in  the  state  and  all  its 
property  is  situated  therein  and  all 
its  corporate  business  including  that 
of  its  board  of  directors  is  trans- 
acted in  the  state,  Shaw,  J.,  in  Stapler 
v.  El  Dora  Oil  Co.,  27  Cal.  App.  516, 
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however,  that  such  "general  statements  must  always  be  construed 
in  connection  with  the  particular  facts  of  the  cases  in  which  they 
are  used.  Correct  as  abstract  propositions  in  the  broad  and  unquali- 
fied sense  in  which  they  are  sometimes  understood,  we  think  there  are 
cases  *  *  *  where,  although  the  right  of  a  party  grows  out  of 
his  membership  in  the  corporation,  yet,  as  the  matter  affects  only 
his  individual  rights  under  the  contract  by  which  the  stock  was  is- 
sued, therefore  an  enforcement  of  those  rights  will  not  be  an  inter- 
ference with  the  internal  management  of  the  corporate  affairs  within 
the  meaning  of  the  rule."47  Furthermore,  the  Illinois  court,  in 
referring  to  the  dictum  of  the  Maryland  court,  said:  "But  we  are 
not  satisfied  with  the  distinction  announced  in  the  language  just 
quoted.    If  the  word  'capacity/  as  there  used,  is  limited  to  the  mean- 


150  Pae.  643,  said:  "Since  all  of 
the  members  of  the  board  of  directors 
reside  in  this  state,  wherein  all  its 
property  is  situate  and  all  its  cor- 
porate business,  including  that  of  its 
board  of  directors  is  transacted,  the 
corporation,  although  organized  under 
the  laws  of  Arizona,  must  be  deemed 
a  resident  of  this  state  and  subject  to 
the  jurisdiction  of  the  courts  thereof. 
Clearly  this  court  has  jurisdiction  of 
the  question  presented,  the  circum- 
stances of  which  strongly  appeal  to 
it  for  an  exercise  of  its  discretion  in 
behalf  of,  rather  than  against,  peti- 
tioners. *  *  *  In  Wait  v.  Kern 
River  Mining,  etc.,  Co.  [157  Cal.  16, 
106  Pac.  98],  which  was  an  action  to 
enforce  specific  performance  of  a  con- 
tract by  compelling  the  defendant 
corporation  to  issue  to  the  plaintiff 
therein  a  certificate  of  stock  for 
shares  which  stood  in  the  name  of 
its  codefendant,  the  court  says:  'It 
is  a  foreign  corporation  only  in  the 
sense  that  it  is  created  in  another 
state  and  continues  to  enjoy  corporate 
life  by  permission  of  that  state.  In 
every  other  sense,  it  is  solely  a  Cali- 
fornia corporation.  So  far  as  it  in 
fact  does  or  can  do  business  at  all, 
it  does  it  solely  by  permission  of  this 
state,  and  within  its  borders.  Under 
such   circumstances,  its  residence   in 


Arizona,  or  anywhere  else,  outside  of 
California,  is  the  merest  fiction.  As 
to  such  a  corporation,  so  organized 
and  situated  in  regard  to  all  its  busi- 
ness and  property,  we  can  see  no  good 
reason  why  *  *  *  "the  fiction  as 
to  the  situs  of  the  corporation  entity 
ought  not  to  yield  in  the  interest  of 
justice  to  the  actual  facts,"  to  an 
extent  sufficient  to  warrant  the  hold- 
ing that  the  corporation  is  sufficiently 
a  resident  of  this  state  to  bring  it 
within  the  rule  applicable  to  domestic 
corporations  as  to  the  situs  of  its 
stock.'  " 

It  is  held  in  New  York  that  man- 
damus will  not  lie  to  compel  a  foreign 
corporation  to  reinstate  a  person  to 
membership  therein,  where  the  corpo- 
ration is  not  licensed  to  do  business 
in  the  state.  People  v.  Brotherhood 
of  Painters,  Decorators  &  Paperhang- 
ers  of  America,  218  N.  Y.  115,  112  N. 
E.  752,  rev  'g  169  N.  Y.  App.  Div.  595, 
155  N.  Y.  Supp.  438. 

«T  Guilford  v.  Western  U.  Tel.  Co., 
59  Minn.  322,  50  Am.  St.  Rep.  407, 
61  N.  W.  324,  holding  that  a  foreign 
corporation  doing  business  in  a  state 
may  be  compelled  by  its  courts  to 
issue  to  a  resident  stockholder  a  new 
certificate  in  the  place  of  one  which 
has  been  destroyed  or  lost.  See  also 
§  3484,  supra, 
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ing  of  'status/  it  more  nearly  expresses  the  rule,  in  our  judgment. 
Acts  which  affect  the  relation  of  stockholders  to  one  another  or  to 
the  corporation  as  individual  stockholders  or  as  classes  of  stockholders 
must  be  regarded  as  acts  of  internal  management  of  the  corpora- 
tion, relief  against  which  must  be  sought  in  the  courts  of  the  country 
where  the  corporation  was  organized.  Where,  however,  the  relief 
sought  is  within  the  general  jurisdiction  of  a  court  of  chancery,  where 
all  the  parties  necessary  to  the  full  and .  proper  adjustment 
of  the  rights  involved  are  before  the  court  and  when  the  relief  sought 
does  not  involve  the  exercise  of  the  visitorial  power  of  the  govern- 
ment, we  think  the  court  should  exercise  the  power  of  determining 
controversies  brought  before  it  instead  of  remitting  suitors  to  a 
foreign  jurisdiction. "  *•  A  court  has  no  jurisdiction  to  compel  a 
foreign  mutual  insurance  company  to  restore  a  former  member  to 
his  rights  under  a  policy  issued  to  him  in  the  state  of  the  corpora- 
tion 's  domicile  ;*•  a  court  of  equity  has,  however,  jurisdiction  to 
determine  whether  a  policy  of  insurance  in  a  foreign  mutual  benefit 
society  has  in  fact  been  forfeited,  or  is  still  in  force.*0 


§5791.  Power  of  courts  to  determine  status  of  foreign  cor- 
poration as  de  jure  corporation.  The  validity  of  the  organization 
of  a  corporation  is  to  be  determined  by  the  laws  of  the  place  of  its 
formation.61  The  authority  to  inquire  by  quo  warranto  whether 
a  corporation  de  facto,  organized  and  acting  under  the  laws  of  an- 
other state,  is  in  all  respects  a  legal  and  valid  corporation,  in  other 
words  a  de  jure  corporation,  belongs  to  such  state  and  to  it  alone, 
and  if  such  state  fails  to  institute  proceedings  to  divest  the  corpora- 
tion de  facto  of  its  assumed  franchises  no  one  else  can  do  so.58    It 


«Babcock  v.  Farwell,  245  HI.  14, 
137  Am.  St.  Rep.  284,  19  Ann.  Cas. 
74,  91  N.  E.  683,  aff'g  146  111.  App. 
307.  See  also  Chicago  Title  &  Trust 
Co.  v.  Newman,  187  Fed.  573;  Voor- 
hees  v.  Mason,  245  111.  256,  91  N.  £. 
1056,  rev  'g  148  HI.  App.  647. 

40  Kansas  &  E.  Railroad  Const.  Co. 
v.  Topeka,  S.  &  W.  B.  Co.,  135  Mass. 
34,  46  Am.  St.  Rep.  439;  Smith  v. 
Mutual  Life  Ins.  Co.,  14  Allen  (Mass.) 
336.  See,  however,  Guilford  v.  West- 
ern IT.  Tel.  Co.,  59  Minn.  332,  50  Am. 
St.  Rep.  336,  61  N,  W.  324;  Lively  v. 
Husebye,  60  Wash.  47,  110  Pac.  673. 

50  Royal   Fraternal   Union   v.   Lun- 


day,  51  Tex.  Civ.  App.  637,  113  &  W. 
185.  Hodges,  J.,  said:  "The  faet 
that  the  insurer  is  a  foreign  corpora- 
tion, domiciled  in  a  state  different 
from  that  in  which  the  action  is 
brought,  does  not  deprive  the  court 
of  jurisdiction  to  render  a  decree  de- 
termining the  states  of  the  parties  to 
the  contract.*' 

51  Oregonian  Ry.  Co.  v.  Oregon  Ry. 
&  Nav.  Co.,  27  Fed.  277;  Dickey  v. 
Southwestern  Surety  Ins.  Co.,  119  Ark. 
12,  Ann.  Cas.  1917  B  634,  173  S.  W. 
398. 

5*  Hudson  v.  Green  Hill  Seminary 
Corporation,  113  IU.  618. 
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is  held,  however,  that  when  a  corporation  is  created  by  special  act 
of  the  legislature,  and  the  acceptance  of  the  charter  and  organiza- 
tion of  the  corporation  take  place  out  of  the  state  by  which  the  charter 
was  granted,  the  courts  of  the  state  where  fcuch  acts  of  acceptance 
and  organization  take  place  or  in  which  suit  is  brought,  as  well  as 
the  courts  of  the  incorporating  state,  can  apply  the  general  rule  that 
the  charter  can  be  accepted  and  the  corporation  *  organized  only 
within  the  limits  of  the  state  creating  the  corporation,  and  refuse  to 
recognize  the  corporation.68 


For  the  employment  of  quo  war- 
ranto to  ascertain  corporate  existence 
and  powers,  see  §  3227,  supra. 

BSDuke  v.  Taylor,  37  Fla.  64,  31 
L.   R.  A.  484,  53   Am.   St.   Rep.  232, 

19  So.    172;    Smith   v.   Silver   Valley 
Min.  Co.,  64  Md.  85,  54  Am.  Rep.  760, 

20  Atl.  1032. 

As  to  the  place  of  organization,  see 
§  256,  supra. 

"The  doctrine  that  a  corporation 
must  exist  in  the  place  of  its  crea- 
tion, and  cannot  migrate  to  another 
sovereignty,  is  so  reasonable  and  just, 
and  so  firmly  imbedded  in  our  juris- 
prudence, that  courts  ought  to  have 
no  hesitation  in  enforcing  it.  But  it 
would  be  of  little  practical  utility,  if 
corporations  under  an  act  passed  by 
one  state  can  leave  it  and  go  to  an- 
other, and  there  accept  the  charter, 
effect  an  organization,  and  thus  bring 
the  corporation  into  existence  in  a 
different  sovereignty,  and  then  pro- 
ceed to  act  under  it  until  restrained 
by  quo  warranto.  Such  acts  are  mere 
usurpations  of  power,  mere  attempts 
to  exercise  authority  by  persons  desti- 
tute of  it,  and  should  in  our  judgment, 
be  declared  inoperative  and  void,  no 
matter  what  the  consequences  may  be, 
whenever  they  are,  as  they  have  been 
in  this  case,  clearly  proved,  and  a 
court  is  asked  to  grant  relief  to  a 
suitor  whose  right  thereto  is  founded 
upon  their  assumed  or  supposed  valid- 
ity. There  is  no  rule  of  comity  which 
requires  one  state  to  be  made  the 
birthplace    of   corporations   chartered 


by  another.1 '  Smith  v.  Silver  VaUey 
Min.  Co.,  64  Md.  85,  54  Am.  Rep.  760, 
20  Atl.  1032.    See  also  §  284,  supra. 

The  same  rule  was  applied  in  Flor- 
ida where  it  was  held  that  an  at- 
tempted organization  of  a  corporation 
in  that  state  under  a  supposed  charter 
obtained  under  the  laws  of  another 
state,  no  authority  being  shown  for 
the  grant  of  such  charter,  or  of  user 
thereunder  in  the  state  of  its  crea- 
tion, rendered  the  participants  in .  the 
attempted  organization  in  Florida 
liable  as  partners  on  a  proper  demand 
against  such  association.  Duke  v. 
Taylor,  37  Fla.  64,  31  L.  R.  A.  484, 
53  Am.  St.  Rep.  232,  19  So.  172.  See 
also  Snider 's  Sons'  Co.  v.  Troy,  91' 
Ala.  224,  11  L.  R.  A.  515,  24  Am.  St. 
Rep.  887,  8  So.  658;  Taylor  v.  Bran- 
ham,  35  Fla.  297,  39  L.  R.  A.  362,  48 
Am.  St.  Rep.  249,  17  So.  552;  Ruther- 
ford v.  Hill,  22  Ore.  218,  17  L.  R.  A. 
549,  29  Am.  St.  Rep.  596,  29  Pac.  546. 

It  was  held  in  Massachusetts  that 
where  the  statutes  of  New  Hampshire 
required  five  associates,  and  the  ar- 
ticles of  agreement  to  be  recorded  in 
the  town  in  which  the  principal  busi- 
ness is  to  be  carried  on,  and  the  place 
in  which  the  business  is  to  be  carried 
on  to  be  distinctly  stated  in  the  ar- 
ticles of  agreement,  in  order  to  effect 
a  corporation,  and  the  pretended  as- 
sociates of  a  defendant  claiming  that 
certain  goods  were  not  sold  to  him 
but  to  a  corporation  organized  under 
the  laws  of  New  Hampshire,  were 
associates  in  name  only,  and  he  alone 
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§  5792.  Jurisdiction  to  construe  charter  of  foreign  corporation. 
A  court  of  equity  has  jurisdiction  to  determine  the  scope  of  the 
powers  conferred  upon  a  foreign  corporation  by  its  charter  where 
the  litigation  does  not  relate  to  the  internal  affairs  of  the  corpora- 
tion, but  the  question  arises  as  auxiliary  or  incidental  to  a  controversy 
not  involving  such  internal  affairs,  and  becomes  material  thereto.54 
A  court  will  not",  however,  construe  the  charter  of  a  foreign  corpora- 
tion or  its  by-laws  when  there  is  no  necessity  therefor  and  such  con- 
struction does  not  become  material  in  the  litigation.66 


§5793.  Powers  of  legislature  and  courts  as  to  dissolving  for- 
eign corporation.  As  will  be  seen  elsewhere,  neither  the  legislature 
nor  the  courts  of  a  state  or  country  has  the  power  to  declare  a  f  or- 


was  interested  in  the  enterprise,  and 
the  articles  of  agreement  which  were 
recorded  in  a  town  in  New  Hampshire 
stated  that  the  'business  was  to  be 
carried  on  there,  but  it  was  not  in 
fact'  carried  on  there,  and  was  not 
intended  to  be,  there  was  no  corpora- 
tion, and  the  defendant  might  be  held 
personally  liable.  Montgomery  v. 
Forbes,  148  Mass.  249,  19  N.  £.  342. 
The  court  said:  "This  is  not  a  case 
where  a  corporate  charter  has  been 
granted,  but  the  organization  under 
the  charter  has  been  defective.  Here 
there  was  no  corporation.  It  was  just 
the  same  as  if  the  defendant  had  done 
nothing  at  all  in  the  way  of  organiz- 
ing a  corporation,  but  had  conducted 
his  business  under  the  name  of 
'Forbes  Manufacturing  Mills,'  calling 
it  a  corporation.  The  business  was 
his  personal  business,  which  he  trans- 
acted in  that  name. ' '  See  also  §  303, 
supra. 

MBank  of  Kentucky  v.  Schuylkill 
Bank,  1  Pars.  Eq.  Cas.  (Pa.)  180, 
citing  Silver  Lake  Bank  v.  North,  4 
Johns.  Ch.  (N.  Y.)  370. 

MTn  Moore  v.  Silver  Valley  Min. 
Co.,  104  N.  C.  534,  10  S.  E.  679,  Merri- 
mon,  C.  J.,  said:  "The  plaintiff  seeks, 
unnecessarily  and  improperly,  to  bring 
a  foreign  corporation  into  this  state 
as  a  defendant  in  this  action,   and 


have  the  courts  here  interpret  its 
charter  and  by-laws,  and  the  regu- 
larity and  sufficiency  of  its  proceed - 
a  ings,  and  the  laws  of  the  state  of 
Maryland  bearing  on  the  same.  Ordi- 
narily, the  courts  of  the  latter  state 
properly  have  exclusive  jurisdiction 
of  such  matters  and  things.  They 
should  be  settled  by  the  proper  courts 
there.  There  is  a  total  absence  of 
necessity  for  such  extraordinary  pro- 
cedure here,  and  the  courts  will  not 
unnecessarily  entertain  an  action  for 
such  purpose.  An  action  such  as  the 
present  one,  there  being  proper  ground 
for  it,  should  be,  in  effect,  auxiliary 
in  its  nature,  in  aid  of  proper  actions 
and  proceedings  as  indicated  above 
in  the  courts  of  Maryland.  Wilkin  a 
v.  Thome,  60  Md.  253;  New* Haven 
Horse  Nail  Co.  v.  Linden  Spring  Co., 
142  Mass.  349,  7  N.  E.  773;  Halsey 
v.  McLean,  12  Allen  (Mass.)  438,  90 
Am.  Dec.  157;  Smith  v.  Mutual  Life 
Ins.  Co.,  14  Allen  (Mass.)  336;  Kansas 
&  Eastern  Const.  Co.  v.  Topeka,  Salina 
&  W.  B.  Co.,  135  Mass.  34,  46  Am. 
Bep.  439." 

See  Bank  of  Kentucky  v.  Schuyl- 
kill Bank,  1  Pars.  Eq.  Cas.  (Pa.)  180, 
for  effect  to  be  given  in  another  state 
to  adjudication  by  courts  of  domicile 
of  misuser  of  corporate  powers. 
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feiture  of  the  charter  of  a  foreign  corporation,  or  otherwise  to  dis- 
solve the  corporation.  Such  forfeiture  or  dissolution  can  only  be 
effected  by  the  legislature  or  the  courts  of  the  state  or  country  by 
which  the  corporation  was  created.66  An  attempt  to  dissolve  a 
foreign  corporation  or  to  declare  a  forfeiture  of  its  charter  would 
clearly  be  the  exercise  of  visitorial  powers  over  the  corporation.57 
It  is  held,  however,  that  the  courts  of  a  state  h&ve  the  power  to 
inquire  into  the  question  whether  a  foreign  corporation  has  forfeited 
its  right  to  exist  by  acts  or  neglect  which,  of  their  own  force,  work 
a  dissolution,  and5*  that  the  decree  of  dissolution  is  subject  to  in- 
quiry by  the  courts  of  another  state  in  respect  to  the  question  whether 
the  court  rendering  such  decree  had  jurisdiction,  and  if  it  appears 
that  such  court  did  not  have  proper  jurisdiction  of  the  cause  and 
of  the  parties,  the  validity  of  such  decree  will  not  be  recognized 
by  the  courts  of  such  other  state.50 

§5794.  Appointment  of  receiver  for  foreign  corporation.    As 

will  be  seen  elsewhere,  a  court  of  equity  has  no  jurisdiction  to  ap- 
point a  receiver  of  a  foreign  corporation,  not  merely  of  its  assets, 
but  generally  at  the  suit  either  of  creditors  or  of  stockholders.  Such 
power  belongs  exclusively  to  the  state  or  country  by  which  the  cor- 
poration was  created.60  A  court  of  equity,  however,  has  general 
power  to  appoint  a  receiver  of  the  assets  of  a  foreign  corporation 
which  are  within  its  jurisdiction,  as  this  does  not  involve  an  inter- 
ference with  the  internal  affairs  and  management  of  the  corporation.61 


§5795.  Bight  to  inspect  books  of  foreign  corporation.    It  has 

been  seen  in  a  preceding  section  that  a  stockholder  of  a  foreign 
corporation  doing  business  in  the  state  and  having  its  books  located 
there  will,  as  a  general  rule,  be  accorded  by  the  domestic  courts  the 


56 See  §§5808-5820,  infra.    See  also      96  Am.  Dec.  747,  aff'd  20  Wall.   (IT. 


Society  for  Propagation  of  the  Gospel 
v.  New  Haven,  8  Wheat.  (U.  S.)  464, 
5  L.  Ed.  662. 

W  Guilford  v.  Western  U.  Tel.  Co., 
59  Minn.  332,  50  Am.  St.  Rep.  407, 
61  N.  W.  324. 

••Carey  v.  Cincinnati  &  C.  B.  Co., 

5  Iowa  357.    Bee  §5821,  infra. 

W  Olds  v.  City  Trust  Safe  Deposit 

6  Surety  Co.,  185  Mass.  500,  102  Am. 
St.  Rep.  356,  70  N.  B.  1022;  Folger 
v.  Columbian  Ins.  Co.,  99  Mass.  267, 


S.)  1,  22  L.  Ed.  307;  Hammond  v. 
National  Life  Ass'n,  31  N.  Y.  Misc. 
182,  65  N.  T.  Supp.  407.  Bee  §  5820, 
infra. 

60  See  §§  5833-5840,  infra,  where  the 
question  of  the  jurisdiction  of  a 
court  to  appoint  receivers  for  foreign 
corporations  and  their  assets,  which 
are  within  the  jurisdiction  of  the 
court,  is  fully  considered. 

61  See  §5833,  infra,  §5788,  supra. 
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right  of  inspecting  the  books,  as  foreign  corporations,  by  coming  into 
the  state  to  do  business,  so  far  subject  themselves  to  the  jurisdiction 
of  the  courts  of  such  state  that  those  courts  may  compel  them  to 
grant  the  right,6*  and  the  principle  that  the  courts  have  no  visitorial 
powers  over  a  foreign  corporation  and  cannot  regulate  or  interfere 
with  its  internal  affairs  and  management  does  not  prevent  a  court 
from  enforcing  individual  rights  of  stockholders  or  members  of  a 
foreign  corporation.**    Mandamus,  and  not  a  suit  in  equity,  is  the 

the  receiver  what  could  the  court  do? 
A  court  has  no  right  to  put  itself  in 
a  position  where  its  orders  may  be 
treated  with  eontempt;  the  very  fact 
that  it  could  not  enforce  obedience 
shows  its  lack  of  authority  to  render 
the  judgment.' '  State  v.  Benton,  229 
Mo.  187,  138  Am.  St.  Rep.  417,  129 
S.  W.  709. 

It  is  held  in  Pennsylvania  that 
mandamus  will  not  be  granted  to 
require  the  officers  of  a  foreign  cor- 
poration to  permit  a  stockholder  of 
a  foreign  corporation  to  examine  the 
books  and  records  of  the  corporation 
that  contain  the  names  and  addresses 
of  its  stockholders,  for  the  reason 
that  the  matter  of  complaint  related 
to  the  internal  management  of  a  for- 
eign corporation,  and  the  dispute  was 
between  a  stockholder  and  the  corpo- 
ration. Kinney  v.  Mexican  Plantation 
Co.,  233  Pa.  232,  82  Atl.  93;  McCloa- 
key  v.  Snowden,  212  Pa.  249,  108  Am. 
St.  Rep.  867,  61  Atl.  796;  Madden  v. 
Penn  Electric  Light  Co.,  181  Pa.  St. 
617,  38  L.  R.  A.  638,  37  Atl.  617,  199 
Pa.  454,  49  Atl.  296.  See,  however, 
Machen  v.  Maehen  &  Mayer  Electrical 
Mfg.  Co.,  237  Pa.  212,  42  L.  R.  A. 
(N.  S.)  1079,  Ann.  Cas.  1914  B  420, 
85  Atl.  100,  where  it  was  held  that 
mandamus  would  lie  to  compel  resi- 
dent officers  and  directors  of  a  foreign 
corporation  to  present  another  direc- 
tor of  the  corporation  to  inspect  the 
corporate  books. 

Such  a  writ  may  issue  to  enforce 
the  right  of  a  nonresident  stockholder 
to  inspect  and  take  copies  of  docu- 


See  §  2825,  supra. 

•3  Swift  v.  State,  7  Houst.  (Del.) 
338,  40  Am.  St.  Rep.  127,  32  Atl.  143, 
6  Atl.  856;  State  v.  North  American 
Land  &  Timber  Co.,  106  La.  621,  87 
Am.  St.  Rep.  309,  31  So.  172;  Richard- 
son v.  Swift,  7  Houst.  (Del.)  137,  30 
Atl.  781;  Klotz  v.  Pan-American 
Match  Co.,  221  Mass.  38,  108  N.  E. 
764;  Andrews  v.  Mines  Corporation, 
205  Mass.  121,  137  Am.  St.  Rep.  428, 
91  N.  E.  122;  State  v.  Lazarus,  127 
Mo.  App.  401,  105  S.  W.  780.  See 
State  v.  Sterns  Tire  L  Tube  Co.,  — 
Mo.  App.  — ,  202  S.  W.  459. 

See  generally  §§2825,  2844,  supra. 

It  is  held  in  Missouri  that  a  court 
of  equity  will  not  take  jurisdiction 
of  a  suit  to  appoint  a  commissioner 
of  the  court  to  examine  the  books  and 
papers  of  a  foreign  corporation,  anjl 
appoint  a  receiver  to  take  possession 
of  its  assets  and  administer  the  same 
under  the  direction  of  the  court 
pendente  lite,  as  a  court  of  equity 
never  does  a  vain  act  or  decrees  what 
it  cannot  compel  to  be  performed. 
The  court  said:  ''But  the  commis- 
sioner or  the  receiver  in  such  case 
is  but  the  representative  of  the  court. 
He  is  while  he  keeps  within  the  de- 
cree, pro  hae  vice  the  court.  Where 
he  goes  the  court  goes,  and  what  he 
(}oes  the  court  does.  Can  the  circuit 
court  in  this  case,  in  the  person  of 
its  representative  go  to  Minnesota  and 
take  charge  of  the  affairs  of  this  cor- 
poration there  f  If  the  corporation 
should  refuse  to.  turn  over  its  books 
to  the  commissioner  or  its  money  to 
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proper  remedy  to  enforce  the  right  of  a  stockholder  in  a  foreign  cor- 
poration to  an  examination  of  its  books  and  records.64 


meats  of  a  foreign  corporation,  if 
they  are  in  the  custody  of  an  agent 
within  the  state.  Richardson  v. 
Swift,  7  Houst.  (Del.)  137,  30  Atl. 
781. 

It  is  held  in  Louisiana  that  when  a 
foreign  corporation  doing  business 
within  that  state  fails  to  keep  within 
the  state  the  books  required  by  the 
Constitution  of  Louisiana  to  be  kept 
for  public  inspection  and  there  is  no 
officer  of  the  corporation,  having  the 
custody  or  control  of  such  books, 
within  the  reach  of  the  process  of  the 
state  courts,  mandamus  will  not  issue 
commanding  that  inspection  thereof 
be  allowed;  but  when  there  are  other 
books  within  the  state,  and  in  the 
custody  of  an  agent  of  such  corpora- 
tion who  is  within  reach  of  process 
of  the  state  courts,  mandamus  may 
issue,  commanding  that  such  inspec- 
tion be  allowed  to  a  stockholder 
whether  resident  or  nonresident.  Nor 
will  such  relief  be  denied  because  of 
a  provision  in  the  charter  or  by-laws 
of  the  corporation  to  the  effect  that 
differences  thereafter  arising  between 
the  corporation  and  its  members  shall 
be  submitted  to  arbitration;  such  stip- 
ulations whereby  persons  undertake 
to  shut  the  doors  of  the  courts  with 
regard  to  matters  to  arise  in  the 
future  not  being  enforceable.  State 
v.  North  American  Land  So  Timber 
Co.,  106  La.  621,  87  Am.  St.  Rep.  309, 
31  So.  172.  Monroe,  J.,  said:  "If 
books  showing  the  business  done  by 
a  corporation  in  a  state  other  than  its 
domicile  and  origin  are  kept  in  such 
other  state,  in  the  custody  and  under 
the  control  of  the  officer  conducting 
such  business,  does  any  reason  sug- 
gest itself  why  a  stockholder  having 
the  right  to  inspect  those  books  should 
be  driven  out  of  the  jurisdiction  in 


which  they  are  kept  for  the  vindica- 
tion of  that  right!" 

It  is  held  that  a  statute  providing 
that  corporate  books  and  records  shall 
pe  subject  to  production  in  evidence 
or  for  inspection,  at  the  instance  of 
an  adverse  party,  in  response  to  a 
subpoena  duces  tecum,  or  any  order  of 
court  applies  to  foreign  corporation 
as  well  as  domestic  corporations,  if 
the  foreign  corporation  keeps  its 
books  and  records  within  the  state, 
but  not  if  they  are  kept  without  the 
state. 

In  re  Sykes,  10  Ben.  162,  Fed.  Cas. 
No.  13,707.    See  §  2839,  supra. 

64  See  §2844,  supra. 

It  is  held  that  a  statute  providing 
that  any  corporation  doing  business 
in  the  state,  whether  domestic  or  for- 
eign, shall,  upon  notice  given  as  pre- 
scribed by  the  statute,  produce  before 
any  court,  grand  jury,  tribunal,  or 
commission,  acting  under  the  author- 
ity of  such  Btate,  all  of  the  books, 
documents,  correspondence,  memo- 
randa, papers  and  data  which  may 
contain  any  account  of,  reference  to, 
or  -information  concerning,  the  suit, 
proceeding,  action,  charge  or  subject 
of  inquiry  pending  before,  or  to  be 
heard  or  determined  by  such  court, 
grand  jury,  tribunal  or  commission, 
and  which  have  at  any  time  been 
made  or  kept  within  the  state,  and 
are  within  the  custody  or  control  of 
such  corporation  within  the  state  or 
elsewhere  at  the  time  of  such 
notice  to  it,  and  providing  for  pun- 
ishment for  contempt  in  case  of 
noncompliance  with  the  order,  and 
that  execution  may  issue  for  the  col- 
lection of  any  fine  imposed,  is  not 
in  contravention  of  the  Constitution 
of  such  state  prohibiting  unreasonable 
searches  and  seizures  or\ny  provision 
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§5796.  Inspection  of  property  of  foreign  corporation  in  an- 
other state.  Where  a  foreign  corporation  holds  its  directors'  meet- 
ings in  the  state,  its  directors  reside  in  the  state  and  the  corporate 
business,  in  part  at  least,  is  done  there,  mandamus  will  issue  to 
compel  the  officers  of  the  corporation  to  permit  a  stockholder  to  ex- 
amine the  mine  of  the  corporation  situated  in  another  state,  and 
to  make  out  and  deliver  to  him  an  order  to  the  persons  in  charge 
of  the  mine,  instructing  them  to  permit  the  plaintiff  to  enter  and 
examine  the  same.6* 

§  5797.  Power  of  courts  in  reference  to  stock  and  bonds  of  for- 
eign corporation.  A  court  of  equity,  acting  on  the  principle  of 
noninterference  with  the  internal  affairs  of  a  corporation  created  and 
existing  by  or  under  the  laws  of  another  state  or  country,  will  not 
at  the  suit  of  a  stockholder,  or  otherwise,  interfere  to  enjoin  a  foreign 
corporation  from  issuing  stock  in  alleged  violation  of  the  charter 
or  the  laws  of  the  state  by  which  the  corporation  was  created.66  It 
is  also  held  that  a  court  will  not  enjoin  at  the  suit  of  a  stock- 
holder a  foreign  corporation  from  making  an  additional  issue  of 
stock,67  or  from  issuing  its  bonds,68  as  to  do  so  would  clearly  be  the 


of  the  Constitution  of  the  United 
States.  In  re  Consolidated  Rendering 
Co.,  80  Vt.  55,  11  Ann.  Cas.  1069,  66 
Atl.  790,  aff'd  207  U.  S.  541,  52  L. 
Ed.  327. 

CffHobbs  v.  Tom  Reed  Gold  Min. 
Co.  164  Cal.  497,  43  L.  R.  A.  (N.  S.) 
1112,  129  Pac.  781,  holding  that  a 
stockholder  in  a  corporation  has  the 
right  to  examine  the  mines  owned  by 
it,  and  saying:  "It  is  true  the  court 
cannot  send  its  officers  into  Arizona 
to  induct  plaintiff  into  the  mine,  but 
it  can  compel  the  issuance  by  the  de- 
fendants of  the  order  for  the  inspec- 
tion thereof,  under  such  restrictions 
as  may  seem  proper,  and  it  can  see 
that  there  is  no  trifling  with  the  court 
in  the  manner  of  performing  the  act. ' ' 

««  O  'Brien  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  4  Abb.  Pr.  N.  S.  (N.  Y.)  381,  53 
Barb.  568,  36  How.  Pr.  24;  South- 
western Portland  Cement  Co.  v.  Latta 
&  Harper,  —  Tex.  Civ.  App.  — ,  193 
8.  W.  1115.    See  §  3495,  supra: 


The  courts  of  a  state  are  bound  by 
a  decision  of  a  court  of  another  state, 
in  which  a  corporation  was  organized, 
that  an  issue  of  new  stock  by  the 
directors  was  valid.  O'Brien,  v.  Chi- 
cago,  R.  I.  &  P.  R.  Co.,  4  Abb.  Pr. 
N.  S.  (N.  T.)  381,  53  Barb.  568,  36 
How.  Pr.  24.  See  Ernst  v.  Elmira 
Municipal  Improvement  Co.,  24  N.  Y. 
Misc.  583,  54  N.  Y.  Supp.  116. 

67Wilkins  v.  Thorne,  60  Md.  253; 
Guilford  v.  Western  U.  Tel.  Co.,  59 
Minn.  332,  50  Am.  St.  Rep.  407,  61 
N.  W.  324;  O'Brien  v.  Chicago,  B.  L 
&  P.  £.  Co.,  53  Barb.  (N.  Y.)  568.  See 
Fisk  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
53  Barb.  (N.  Y.)  513. 

See  also  §  3322,  supra,  and  gener- 
ally §  4051  et  seq.,  supra. 

68  Kimball  v.  St.  Louis  &  S.  P.  Ry. 
Co.,  157  Mass.  7,  34  Am.  St.  Rep.  250, 
31  N.  E.  697;  Guilford  v.  Western  XJ. 
Tel.  Co.,  59  Minn.  332,  50  Am.  8t. 
Rep.  407,  61  N.  W.  324. 

A  court  will  not,  on  a  bill  filed  by 
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exercise  of  visitorial  powers  over  the  corporation  or  an  interference 
with  the  management  of  its  internal  affairs.60 

It  is  held,  however,  that  a  stockholder,  who  is  a  resident  of  the 
state  in  which  a  suit  is  brought,  may  maintain  a  suit  against  a  foreign 
corporation  to  compel  it  to  issue  to  him  a  new  or  duplicate  stock 
certificate  in  place  of  one  which  has  been  lost  or  destroyed,  when 
there  is  no  question  as  to  the  issue,  validity,  or  forfeiture  of  the 
stock,  and  the  only  dispute  is  over  the  terms  and  conditions  upon 
which  the  certificate  shall  be  issued.70 


a  stockholder,  set  aside  a  trust  deed 
executed  by  a  foreign  corporation  to 
secure  an  issue  of  bonds,  and  cancel 
such  bonds  and  a  bill  of  sale  of  certain 
of  its  property  alleged  to  have  been 
given  in  pursuance  of  a  fraudulent 
design  to  wreck  the  corporation. 
Sprague  v.  Universal  Voting  Mach. 
Co.,  134  HI.  App.  379. 

••Guilford  v.  Western  IT.  Tel.  Co., 
59  Minn.  332,  50  Am.  St.  Rep.  407,  61 
N.  W.  324.  See  Gere  v.  Dorr,  114 
Minn.  240,  130  N.  W.  1022. 

See  also  §3322,  supra. 
•  See  Carpenter  v.  Bradford,  23  Cafc 
App.  560,  138  Pac.  946,  holding  tha.t 
under  California  St.  1905,  p.  494, 
§9,  and  California  St.  1907,  pp.  746- 
747,  8  2,  the  court  of  the  state  had  not 
jurisdiction  to  compel  the  directors 
of  a  foreign  corporation  which  had 
forfeited  its  right  to  engage  in  busi- 
ness in  the  state  to  issue  certificates 
for  stock  in  the  corporation  which 
was  acquired  by  the  plaintiff  subse- 
quent to  such  forfeiture. 

70  Guilford  v.  Western  U.  Tel. 
Co.,  59  Minn.  332,  50  Am.  St.  Rep. 
407,  61  N.  W.  324,  distinguishing 
Smith  v.  Mutual  Life  Ins.  Co.,  14 
Allen  (Mass.)  336,  and  North  State 
Copper  &  Gold  Min.  Co.  v.  Field,  64 
Md.  151,  20  Atl.  1039,  on  the  ground 
that  in  the  former  case  the  plaintiff 
was  a  nonresident  of  the  state,  and 
that  the  contract  was  made  out  of 
the  jurisdiction,  and  the  question  nec- 
essarily depended  on  the  local  statute 
law  of  the  state  which  created  the 


corporation,  and  that  in  the  latter 
case  the  legality  of  the  assessment  and 
the  right  of  the  company  to  declare 
the  stock  forfeited  for  its  nonpay- 
ment depended  peculiarly  on  the  char- 
ter of  the  company  and  the  other 
peculiar  statute  law  of  the  state  cre- 
ating it.  In  the  course  of  its  opinion, 
the  Minnesota  court  said:  "If  a  citi- 
zen of  this  state  held  a  certificate  of 
stock  in  a  foreign  corporation  which 
was  alleged  to  have  been  illegally 
issued;  or  to  have  for  some  cause  be- 
come forfeited,  we  do  not  think  there 
would  be  any  doubt  but  that  our 
courts  would  entertain  a  suit  by  the 
corporation  to  compel  its  surrender 
and  cancellation.  If  so,  why  ought 
not  a  citizen  of  the  state  be  allowed 
to  maintain  an  action  to  compel  the 
issue  to  him,  as  evidence  of  his  title, 
of  a  new  certificate,  in  place  of  the 
one  which  has  been  lost  or  destroyed? 
It  is  urged  that  if  the  courts  of  this 
state  entertain  jurisdiction  of  such  a 
case  they  may  impose  different  con- 
ditions upon  the  issue  of  the  certifi- 
cate from  those  that  might  be  im- 
posed by  the  courts  of  New  York  or 
of  other  states  under  the  same  state 
of  facts.  *  •  *  It  is  one  of  the 
necessary  imperfections  in  the  admin- 
istration of  justice  that  courts  of  dif- 
ferent jurisdiction  *  *  *  will  dif- 
fer as  to  the  law  applicable  to  the 
same  state  of  facts.  But  it  was  never 
heard  that  this  of  itself  was  a  reason 
why  a  court  should  not  exercise  juris- 
diction.   It  is  also  contended  that  the 
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§  5708.  Power  of  courts  in  reference  to  assessment  on  stock  of 
foreign  corporation.    It  is  held  that  the  levying  of  assessments  upon 


courts  of  this  state  ought  not  to  en- 
tertain the  action  because  they  have 
no  means  to  enforce  their  decree  by 
compelling  the  issue  of  the  certificate. 
*  *  *  If  the  defendant  should 
refuse  to  issue  the  certificate  in  ac- 
cordance with  the  judgment,  it  would 
be  entirely  competent  for  the  court, 
in  accordance  with  the  prayer  of  the 
complainant,  to  render  judgment  for 
the  value  of  the  stock.  *  *  *  We 
do  not  wish  to  be  understood  that  the 
courts  of  this  state  could  or  should 
assume  jurisdiction  of  every  suit  to 
compel  the  issue  of  stock  certificates 
by  a  foreign  corporation.  We  can 
conceive  that  many  such  cases  might 
arise  that  would  include  elements  in- 
volving the  management  of  the  in- 
ternal affairs  of  the  corporation.  Our 
decision  is  confined  to  the  facts  of 
this  case."  See  Gere  v.  Dorr,  114 
Minn.  240,  130  N.  W.  1022. 

See  also  §  3498,  supra. 

It  was  held  in  Washington  that 
where  a  foreign  corporation  was 
transacting  business  in  the  state 
and  had  an  office  therein  and  its 
president  and  secretary  were  both 
residents  of  the  state,  a  court  of 
the  state  had  jurisdiction  of  a  suit 
brought  against  the  corporation  and 
an  individual  to  compel  such  in- 
dividual to  transfer  to  the  plaintiff 
stock  in  the  corporation  which  had 
been  wrongfully  issued  to  such  indi- 
vidual, but  which  was  the  property  of 
the  plaintiff,  and  to  compel  the  corpo- 
ration to  transfer  such  stock  on  its 
books,  and,  in  the  alternative,  to  pay 
the  plaintiff  the  value  thereof.  Lively 
v.  Husebye,  60  Wash.  47,  110  Pac. 
673,  quoting  with  approval  Guilford 
v.  Western  IT.  Tel.  Co.,  59  Minn.  332, 
50  Am.  St.  Rep.  407,  61  N.  W.  324, 
and  saying:  "Like  in  that  case,  the 
court  may  be  unable  to  compel  spe- 


cific performance  of  its  judgment  in 
a  particular  way  for  want  of  jurisdic- 
tion over  the  internal  affairs  of  the 
corporation;  but  that  is  no  reason 
why  the  action  should  not  be  main- 
tained. It  is  apparent  that  the  judg- 
ment has  been  rendered  in  accordance 
with  the  rights  of  the  parties,  and  in 
such  form  that  it  will  not  be  inef- 
fectual. It  is  no  different  in  effect 
than  a  judgment,  in  replevin  or  a 
decree  of  specific  performance  where 
the  property  involved  is  beyond  the 
reach  of  the  court  at  the  time  of 
rendering  judgment.  The  court  had 
jurisdiction  over  the  persons  of  both 
defendants,  and  power  to  render  the 
judgment  it  did." 

As  to  transfers  of  stock,  see  gen- 
erally Chap.  56,  supra. 

It  has  been  held  by  a  federal  court 
that  a  foreign  corporation  doing  busi- 
ness in  the  state  must  conform  to  the 
laws  of  the  state  in  the  management 
and  method  of  its  business  with  citi- 
zens and  residents  thereof  as  respects 
the  sale  and  transfer  of  shares  of  its 
stock,  and  that  it  lies  within  the 
powers  of  the  courts  of  the  state  to 
determine  what  remedies  creditors  of 
foreign  corporations  shall  have 
against  property  of  such  corporations 
within  the  state.  London,  P.  &  A. 
Bank  v.  Aronstein,  117  Fed.  601. 

See  Ernst  v.  Elmira  Municipal  Im- 
provement Co.,  24  N.  Y.  Misc.  583,  54 
N.  Y.  Supp.  116,  for  consideration  of 
jurisdiction  of  a  court  to  compel  a 
foreign  corporation  to  make  transfers 
of  stock  upon  its  books. 

In  Travis  v.  Knox  Terpezone  Ge^ 
165  N.  Y.  App.  Div.  156,  150  N.  Y. 
Supp.  €21,  aff'd  215  N.  Y.  259,  L.  R. 
A.  1916  A  542,  Ann.  Cas.  1917  A  387, 
109  N.  E.  250,  it  was  held  that  where 
the  court  had  acquired  jurisdiction  of 
a  foreign  corporation  and  its  officers, 
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its.  members  by  a  mutual  insurance  company  is  a  matter  relating 


it  had  jurisdiction  at  the  suit  of  a 
resident  purchaser  to  compel  the 
transfer  on  the  books  of  the  corpora- 
tion of  the  stock  purchased  by  him. 
The  court  said:  "The  jurisdiction 
now  invoked  is  well  within  the  limits 
of  that  principle.  It  is  not  the  exer- 
cise of  any  power  of  visitation.  Mad- 
den v.  P.  E.  L.  Co.,  181  Pa.  618,  37 
Atl.  817,  38  L.  R.  A.  638;  Ganzer  v. 
Rosenfeld,  153  Wis.  442,  443,  141  N. 
W.  121.  It  is  not  the  redress  of  any 
public  wrong.  *  *  *  It  is  the  en- 
forcement of  a  contract  between  the 
corporation  and  its  member.  The 
shares  in  controversy  have  been  is- 
sued; they  have  been  assigned  to  the 
plaintiff;  he  is  their  owner,  both  in. 
law  and  in  equity;  and  all  that  re-: 
mains  to  be  done  is  to  register  a  per- 
fected right.' ' 

See  also  Westminster  Nat.  Bank  v. 
New  England  Electrical  Works,  73 
N.  H.  465,  3  L.  B.  A.  (N.  S.)  551,  111 
Am.  St.  Bep.  637,  62  Atl.  973,  and 
Lockwood  v.  United  States  Steel  Cor* 
poration,  209  N.  Y.  375,  L.  B.  A.  1915 
C  471,  103  N.  E.  697,  rev  'g  153  N.  Y. 
App.  Div.  655,  138  N.  Y.  Supp.  725, 
where  it  was  held  a  foreign  corpora- 
tion which  maintained  a  stock  trans- 
fer office  in  the  state  and  was  pro 
tanto  domiciled  therein  might  be 
compelled  to  transfer  on  its  books 
in  the  state  stock  owned  by  a  stock- 
holder who  died  in  a  foreign  country 
leaving  stock  in  such  state  where  ad- 
ministration proceedings  were  had. 

If  the  law  of  the  state  by  which  a 
corporation  was  created  gives  it  a 
lien  on  ibe  stock  for  debts  due  by  the 
holder  thereof  to  the  corporation,  such 
fact  may  be  asserted  as  a  defense  to 
an  action  against  the  corporation  in 
another  state  for  its  refusal  to  trans- 
fer the  shares  of  stock  on  its  books 
to  the  plaintiff,  to  whom  a  former 
holder  of  such  shares  had  transferred 


the  same.     Bishop  v.  Globe  Co.,  135 
Mass.  132. 

Where  the  holders  of  stock  in  a  for- 
eign corporation  entered  into  an 
agreement  to  give  to  a  person  the 
privilege  of  purchasing  their  stock 
for  the  period  of  one  year  from  a 
certain  time  and  deposited  their  stock 
with  an  attorney  who  drew  the  agree- 
ment and  was  also  a  stockholder,  and 
who  according  to  the  claim  of  the 
depositing  stockholders  fraudulently 
inserted  in  the  escrow  agreement  a 
provision  to  the  effect  that  the  stock 
was  to  be  left  in  his  hands  for  the 
period  of  two  additional  years  if 
such  prospective  purchaser  should  not 
exercise  his  option  to  purchase  the 
stock,  and  the  custodian  of  the  es- 
crow, by  whom  the  stock  had  been 
transferred  on  the  books  of  the  com- 
pany and  who  held  the  same  with  all 
the  incidents  of  stock  ownership,  after 
the  prospective  purchaser  elected  not 
to  purchase  the  stock  and  had  re- 
nounced his  rights  under  the  contract, 
caused  the  depositing  stockholders, 
who  were  directors  of  the  company, 
to  be  voted  out  of  office,  and  substi- 
tuted for  them  men  associated  with 
him  or  in  his  employ,  and  he  and  his 
associates  threatened  to  issue  and  sell 
treasury  stock  of  the  corporation  for 
the  purpose  of  securing  to  themselves 
the  control  thereof,  it  was  held  that 
he  should  be  enjoined  from  exercising 
any  of  the  privileges  of  a  stockholder 
in  the  corporation  by  virtue  of  the 
shares  of  stock  deposited  with  him, 
as  this  would  in  nowise  interfere  with 
the  internal  affairs  of  the  corpora- 
tion, .and  the  restraining  order  would 
operate  only  against  him  personally 
and  prevent  him  as  an  individual, 
during  the  pendency  of  the  action, 
from  acting  under  a  provision  of  the 
contract  claimed  to  have  been  inserted 
by  him  in  fraud  of  his  clients'  rights 
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to  the  internal  affairs  of  the  corporation,  and,  therefore,  a  court 
of  equity  of  another  state  than  that  by  which  the  corporation  was 
created  has  no  jurisdiction  to  interfere  therewith  by  injunction  in 
a  suit  by  a  member  which  sets  up  that  the  assessments  are  excessive 
and  illegal  and  made  for  the  purpose  of  forcing  the  complainant's 
policy  to  lapse,  and  seeks  a  discovery  and  the  ascertainment  of  the 
amount  properly  assessable.71    For  a  like  reason,  the  courts  of  one 


and  without  their  knowledge  or  as- 
sent. Butler  v.  Standard  Milk  Flour 
Co.,  146  N.  Y.  App.  Div.  735,  131  N. 
Y.  Supp.  451. 

A  court  has  no  jurisdiction  to  re- 
strain a  foreign  corporation  from  rec- 
ognizing a  vote  by  a  third  person 
until  the  ownership  of  stock  to  be 
voted  has  become  vested  jointly  in 
such  third  person  and  the  plaintiff, 
and  to  order  that  when  the  stocky  has 
become  so  vested,  the  vote  thereon 
shall  be  recognized  only  as  such  third 
person  and  the  plaintiff  shall  mutually 
agree.  Harper  v.  Smith,  93  N.  Y. 
App.  Div.  608,  87  N.  Y.  Supp.  516. 

71  District  of  Columbia.  Clark  v. 
Mutual  Reserve  Fund  Life  Ass'n,  14 
App.  Cas.  154,  43  L.  B.  A.  390. 

Maryland.  Condon  v.  Mutual  Re- 
serve Fund  Life  Ass'n,  89  Md.  93,  73 
Am.  St.  Rep.  169,  44  L.  R.  A.  149. 

Missouri  State  v.  Shain,  245  Mo. 
78,  149  S.  W.  479;  State  v.  Denton, 
229  Mo.  187,  138  Am.  St.  Rep.  417, 
129  S.  W.  709. 

North  Carolina.  Brenizer  v.  Su- 
preme Council,  Royal  Arcanum,  141 
N.  C.  409,  6  L.  R.  A.  (N.  S.)  235,  53 
S.  E.  835;  Howard  v.  Mutual  Reserve 
Fund  Life  Ass'n,  125  N.  C.  49,  44  L. 
R.  A.  853,  34  S.  E.  199. 

Texas.  Royal  Fraternal  Union  v". 
Lunday,  51  Tex.  Civ.  App.  637,  113 
S.  W.  185. 

Virginia.  Taylor  v.  Mutual  Reserve 
Fund  Life  Ass'n,  97  Va.  60,  45  L.  R. 
A.  621,  33  S.  E.  385. 

See  also  §  2825,  supra. 

In  Clark  v.  Mutual  Reserve  Fund 
Life  Ass'n,  14  App.  Cas.  (D.  C.)  154, 


43  L.  R.  A.  390,  it  was  held  that  a 
court  of  equity  of  the  District  of 
Columbia  had  no  jurisdiction  to  en- 
join a  mutual  assessment  insurance 
association  incorporated  under  the 
laws  of  New  York  from  enforcing  or 
attempting  to  enforce  certain  assess- 
ments made  upon  one  of  its  members 
and  policyholders,  or  adjudge  and 
decree  as  null  and  void  certain 
changes  and  increase  in  the  rate  of 
assessment  from  the  rate  fixed  in  the 
certificate  issued  to  him,  or  to  deter- 
mine what  would  be  a  proper  rate  of 
assessment  upon  its  members,  or  to 
require  a  production  of  its  books  and 
papers  for  an  accounting.  This  deci- 
sion was  based  upon  the  ground  that 
the  acts  complained  of  affected  the 
plaintiff  in  his  rights  as  a  member 
of  the  association,  and  were  the  acts 
of  the  corporation  performed  in  the 
administration  of  its  corporate  affairs. 
This  decision  was  followed  in  Condon 
v.  Mutual  Reserve  Fund  Life  Ass'n, 
89  Md.  99,  44  L.  R.  A.  149,  73  Am. 
St.  Rep.  169,  42  Atl.  944;  Howard  v. 
Mutual  Reserve  Fund  Life  Ass'n,  125 
N.  C.  49,  45  L.  R.  A.  853,  34  S.  E. 
199;  Taylor  v.  Mutual  Reserve  Fund 
Life  Ass'n,  97  Va.  60,  45  L.  B.  A. 
621,  33  S.  E.  385. 

It  was  held  in  New  York  in  an 
action  by  a  policyholder  against  a 
foreign  insurance  corporation  doing 
business  in  the  state  which  had  ap- 
peared generally  in  the  action  and 
defended  on  the  merits  that  the  court 
had  jurisdiction  to  determine  that  cer- 
tain amended  by-laws  did  not  increase 
the  amounts  which  the  plaintiff  must 
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state  or  country  have  jurisdiction  to  compel  a  foreign  corporation 
doing  business  in  the  state  to  levy  an  assessment  upon  the  stock 
not  fully  paid  up,  to  satisfy  creditors  of  the  corporation.71  It  is  also 
held  that  a  court  has  no  jurisdiction  to  compel  a  foreign  corporation, 
by  writ  of  mandamus  or  otherwise,  to  annul  a  forfeiture  of  shares 
for  nonpayment  of  an  assessment  and  to  reinstate  the  petitioner  as 
a  stockholder,  on  the  ground  that  the  assessment  and  forfeiture  were 
illegal.7' 

§15799.  Power  of  courts  to  enforce  liability  on  stock  subscrip- 
tions of  resident  stockholders  of  foreign  corporation.    As  will  be 


pay  under  his  policy,  that  he  had  at 
all  times  fully  performed  the  contract 
on  his  part,  that  the  policy  remained 
in  full  force  and  effect,  and  to  require 
the  foreign  corporation  to  observe  the 
contract  upon  its  part.  Rockwell  v. 
Knight  Templars  ft  Masonic  Mutual 
Aid  Ass'n,  134  N.  Y.  App.  Div.  736, 
119  N.  Y.  Supp.  515,  citing:  Langan 
v.  Supreme  Council  American  Legion 
of  Honor,  174  N.  Y.  266,  66  N.  B.  932, 
and  saying:  "It  is  argued,  however, 
that  the  court  is  powerless  to  compel 
the  nonresident  officers  of  the  defend- 
ant to  perform  the  contract  and  to 
treat  the  plaintiff  as  a  policyholder. 
That  objection  only  refers  to  the  man- 
ner of  enforcing  the  judgment  after 
it  is  rendered.  The  court  may  be  pow- 
erless to  punish  the  nonresident  offi- 
cers for  contempt  if  they  do  not  ob- 
serve its  judgment;  but  while  the 
defendant  continues  to  do  business  in 
this  state  there  will  be  little  difficulty 
in  the  enforcement  of  a  proper  judg- 
ment against  it." 

It  is  also  held  in  the  same  state 
that  a  court  of  that  state  had  juris- 
diction of  a  suit  brought  against  a 
foreign  assessment  insurance  company 
by  one  of  its  members  in  which  he 
complains  of  certain  illegal  and  ex- 
cessive assessments  and  prays  for  an 
injunction  to  prevent  further  assess- 
ments of  such  character,  and  an  ac- 
counting.     Sauerbnmn    v.    Hartford 


Life  Ins.  Co.,  159  N.  Y.  App.  Div. 
121,  143  N.  Y.  Supp.  1009;  Harrison 
v.  Hartford  Life  Ins.  Co.,  63  N.  Y. 
Misc.  93,  118  N.  Y.  Supp.  401,  aff'd 
without  opinion  137  N.  Y.  App.  Div. 
918,  122  N.  Y.  8upp.  1130,  201  N.  Y. 
545,  95  N.  B.  1130. 

*•  North  v.  Weaver  Elec.  Mail  Box 
Mfg.  Co.,  3  Pa.  Co.  Ct.  Rep.  316; 
Taylor  v.  Mutual  Reserve  Fund  Life 
Ass'n,  97  Va.  60,  45  L.  R.  A.  621,  33 
S.  E.   385.. 

See  W.  Va.  Code,  ch.  53,  §§  58,  59, 
which  provides  that  in  proper  cases 
therein  set  forth  the  circuit  courts 
of  that  state  shall  have  jurisdiction 
to  appoint  receivers  of  a  foreign  cor- 
poration which  has  done  business,  ac- 
quired property  and  contracted  debts 
in  that  state,  superseding  the  law  on 
this  subject,  as  expounded  in  Nimick 
v.  Mingo  Iron  Works  Co.,  25  W.  Va. 
184,  which  was  to  the  effect  that  a 
general  suit  to  settle  up  the  affairs  of 
a  foreign  corporation  and  assess  lia* 
bilities  against  the  stockholders  must 
be  brought  in  the  state  of  its  domicile 
or  origin,  as  such  settlement  must  be 
had  in  accordance  with  the  law  of  its 
ereation  and  charter.  Swing  v.  Park- 
ersburg  Veneer  ft  Panel  Co.,  45  W. 
Va.  288,  31  S.  E.  926;  Swing  v.  Bent- 
ley  ft  Gerwig  Furniture  Co.,  45  W. 
Va.  283,  31  S.  E.  925. 

TB  North  State  Copper  ft  Gold  Min. 
Co.  v.  Field,  64  Md.  151,  20  Atl.  1039; 
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seen  elsewhere,  the  courts  of  a  state  will  enforce  the  liability  of  stock- 
holders of  a  corporation  of  another  state  on  their  subscriptions  to  its 
caipital  stock,74  and  a  receiver  appointed  by  a  court  of  competent 
jurisdiction  in  the  state  of  the  corporation's  domicile  may  maintain 
actions  against  nonresident  stockholders  in  other  states,75  but  this 
right  of  suit  on  the  part  of  a  receiver  appointed  in  another  jurisdic- 
tion is  not  absolute.  As  will  be  seen  elsewhere,78  a  receiver  appointed 
by  the  courts  of  a  state  possesses  no  right  or  authority  as  such  receiver 
beyond  the  territorial  limits  of  the  court  of  his  appointment.  It 
follows,  therefore,  that  since  a  court  of  a  state  is  without  jurisdic- 
tion in  a  foreign  state,  a  receiver  appointed  by  it  has  no  absolute 
right  to  institute  suit  for  the  enforcement  of  liabilities  of  stock- 
holders in  such  foreign  state.77  A  receiver  or  other  person  having 
similar  duties  under  any  other  name  may,  however,  become  vested 
with  title  by  statute,  and  in  such  case  he  may  institute  action  in  a 
foreign  state.7* 


§5800.  Enforcement  of  statutory  liability  of  stockholders  of 
foreign  corporations.  There  has  been  much  difficulty  in  determining 
the  extent  to  which  statutory  and  constitutional  provisions  imposing 
individual  liability  upon  stockholders  for  corporate  debts  will  be 
enforced  against  nonresident  stockholders  in  the  courts  of  other  states 


Taylor  v.  Mutual  Reserve  Fund  Life 
Ass'n,  97  Va.  60,  45  L.  B.  A.  621,  33 
S.  E.  385. 

74  See  §  4131,  supra. 

See  also  Metropolitan  Coach  Oo.  v. 
Freund,  42  App.  Cas.  (D.  C.)  283  j 
Mandel  v.  Swan  Land  &  Cattle  Co*, 
154  111.  177,  27  L.  R.  A.  313,  45  Am. 
St.  Rep.  124,  40  N.  E.  462;  Wellers- 
bnrg  &  W.  N.  Plank  Road  Co.  v. 
Young,  12  Md.  476. 

75  See  §  4131,  §  5333,  supra. 

76  See  §  4131,  supra,  §  5836,  infra. 

77  Finney  v.  Guy,  189  U.  S.  335,  47 
L.  Ed.  839;  Hale  v.  Allinson,  188  U. 
S.  56,  47  L.  Ed.  380;  Covell  v.  Fowler, 
144  Fed.  535;  Great  Western  Min.  & 
Mfg.  Co.  v.  Harris,  128  Fed.  321; 
Lewis  v.  American  Naval  Stores  Co., 
119  Fed.  391;  Hale  v.  Coffin,  114  Fed. 
567;  Frowert  v.  Blank,  205  Pa.  299, 
54  Atl.  1000;  King  v.  Cochran,  72  Vt. 
107,  47  Atl.  394;  Sparks  v.  Estabrooks, 


72  Vt.  101,  47  Atl.  394;  Pacific  Coast 
Coal  Co.  v.  Esary,  85  Wash.  448,  148 
Pac.  579. 

See  §4131,  §§5329-5334,  supra. 

Referring  to  the  rights  of  a  receiver 
appointed  by  a  state  court  to  sue  in 
a  court  of  another  jurisdiction,  it  has 
been  said:  "The  court  could  not 
reach  beyond  the  limits  of  its  juris- 
diction through  a  receiver  any  more 
than  it  could  through  a  marshal  or 
sheriff.  The  authority  which  it  sought 
to  give  to  the  plaintiff  (the  receiver) 
became  a  dead  letter  when  he  passed 
beyond  the  boundaries  of  the  state." 
Hilliker  v.  Hale,  117  Fed.  220.  See 
also  Great  Western  Min.  &  Mfg.  Co. 
v.  Harris,  128  Fed.  321;  Pacific  Coast 
Coal  Co.  v.  Esary,  85  Wash.  448,  148 
Pac.  579.  . 

7»  Hilliker  v.  Hale,  117  Fed.  220, 
citing  Booth  v.  Clark,  17  How.  (U. 
8.)  322,  15  L.  Ed.  164. 
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than  that  by  which  the  corporation  was  created  and  in  the  federal 
courts  sitting  in  other  states,  and  there  is  some  conflict  in  the  deci- 
sions on  the  question.  Whether  the  liability  can  be  enforced  against 
stockholders  in  the  courts  of  other  states  depends,  as  will  be  seen 
elsewhere,  upon  several  considerations.  Among  the  controlling  con- 
siderations are  whether  the  liability  is  contractual  or  penal  in  its 
nature,  and,  if  contractual,  whether  the  remedy  is  specific  and  en- 
forceable only  in  the  state  enacting  the  statute;  whether  to  enforce 
the  liability  in  the  foreign  state  would  result  in  wrong  or  injury 
to  its  citizens ;  whether  the  policy  of  its  own  laws  will  be  contravened, 
and  whether  the  court  can  do  complete  justice  to  those  who  will 
be  affected  by  its  judgment  or  decree.79  In  other  words,  where  the 
facts  are  such  that  the  enforcement  of  the  liability  of  stockholders 
by  a  foreign  court  would  result  in  a  failure  of  justice,  as  between 
all  parties  in  interest,  the  court  will  not  deem  itself  bound  to  en- 
force the  liability  under  the  rule  of  comity  between  states.80  Even 
when  no* special  remedy  is  provided  by  the  statute  imposing  indi- 
vidual liability  upon  stockholders,  the  purpose  and  intent  of  the 
statute  and  the  nature  and  extent  of  the  liability  are  to  be  taken 
into  consideration  in  determining  whether  the  liability  can  be  en- 
forced against  stockholders  in  the  courts  of  other  states.  The  rule 
of  comity  between  states  does  not  require  that  the  courts  of  a  state 
shall  enforce  against  its  residents,  or  against  the  residents  of  other 
states  who  may  be  found  within  their  jurisdiction,  a  liability  im- 
posed by  the  statute  of  another  state,  if  the  nature  of  the  liability 
and  the  circumstances  of  the  case  are  such  that  complete  justice 
cannot  be  done,  and  in  such  a  case  the  liability  will  not  be  enforced.11 

§  5801.  Power  of  courts  of  a  state  over  dividends  by  a  foreign 
corporation.  The  question  of  the  power  of  the  courts  generally  in 
reference  to  the  declaration  and  payment  of  the  dividends  of  a  cor- 


79  See  §§4248-4253,  4131,  supra, 
where  a  full  consideration  of  the  ex- 
traterritorial effect  of  statutory  or 
constitutional  provisions  imposing  a 
liability  upon  stockholders,  and  of  the 
enforeement  of  the  liability  in  other 
states,  will  be  found. 

80  Arkansas.  Choctaw  Coal  &  Min- 
ing Co.  v.  Williams-Echols  Dry  Goods 
Co.,  75  Ark.  365,  5  Ann.  Cas.  569,  87 
8.  W.  632. 

California.     Lackmann  v.  Supreme 


Council  O.  C.  F.,  142  Cal.  22,  75  Pac. 
583. 

Maine.  Childs  v.  Cleaves,  95  Me. 
498,  50  Atl.  714. 

Massachusetts.  Olds  v.  City  Trust, 
Safe-Deposit  &  Surety  Co.,  185  Mass. 
590,  102  Am.  St.  Rep.  356,  70  N.  E. 
1022. 

New  Hampshire.  Bank  Com'rs  v. 
Granite  State  Provident  Ass'n,  70  N. 
H.  557,  49  Atl.  124. 

SI  See  §  4248,  supra. 
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poration  has  been  considered  elsewhere.1*  In  accordance  with  the 
principle  that  the  courts  of  one  state  or  country  will  not  interfere 
in  the  internal  management  and  affairs  of  a  foreign  corporation, 
it  is  held  that  a  court  of  equity  will  not,  at  the  suit  of  a  minority 
stockholder  or  otherwise,  interfere  to  enjoin  the  alleged  illegal  declara- 
tion and  payment  of  a  stock  or  other  dividend  by  a  foreign  corpora- 
tion,13 or  to  compel  a  foreign  corporation  to  declare  and  pay  a  divi- 
dend.*4 A  stockholder  may,  however,  sue  a  foreign  corporation  at  law 
for  a  dividend  which  has  been  declared,  as  it  becomes  a  debt  after  its 
declaration,86  or  for  guaranteed  dividends  on  preferred  stock.** 

Where  it  is  provided  by  a  statute  of  the  state  by  which  a  corpo- 
ration was  created  that  the  directors  of  a  corporation  shall  not  make 
dividends  except  from  its  surplus,  or  net  profits,  and  in  case  of  any 
wilful  or  negligent  violation  of  such  provision,  the  directors  under 
whose  administration  the  same  may  have  happened,  shall  be  jointly 
and  severally  liable  to  the  stockholders  of  such  corporation,  severally 
and  respectively,  to  the  full  amount  of  any  loss  sustained  "by  such 
stockholders  or,  in  case  of  insolvency,  to  the  corporation  or  its  receiver, 


8*  See  §  3649  et  seq.,  supra. 

A  trustee  in  bankruptcy  of  a  corpo- 
ration may  sue  in  a  state,  other  than 
that  by  which  the  corporation  was 
created,  to  set  aside  a  dividend  de- 
clared by  the  directors  in  fraud  of 
creditors  and  applied  by  the  stock- 
holders residing  in  the  state  where  the 
suit  was  brought  in  payment  of  the 
unpaid  balances  of  their  subscription 
to  the  capital  stock  of  the  corporation, 
and  to  compel  such  stockholders  to 
pay  the  amount  of  their  subscriptions 
represented  by  the  fraudulent  divi- 
dend certificates,  as  such  a  suit  does 
not  relate  to  the  internal  affairs  of 
the  corporation.  The  court  said: 
"The  term  'internal  affairs'  has  no 
very  definite  or  fixed  meaning,  but  we 
do  not  think  that  it  extends  to  cheat- 
ing creditors,  and  it  must  be  confined 
to  relations  affecting  only  the  stock- 
holders and  the  corporation  among 
themselves.1'  Edwards  v.  Schillinger, 
245  111.  231,  33  L.  B.  A.  (N.  8.)  895, 
137  Am.  St.  Rep.  308,  91  N.  E.  1048, 
aff'g  148  111.  App.  227. 

88  Howell  v.  Chicago  &  N.  W.  By. 


Co.,  51  Barb.  (N.  Y.)  378;  Hogue  v. 
American  Steel  Foundries,  247  Pa.  12, 
92  Atl.  1073.  See,  generally,  §3730 
et  seq.,  supra,  as  to  remedies  for  un- 
lawful payment  of  dividends. 

84  Edwards  v.  Schillinger,  245  HI. 
231,  33  L.  B.  A.  (N.  S.)  895,  137  Am. 
St.  Bep.  308,  91  N.  E.  1048,  aff'g  148 
111.  App.  227;  Heitcamp  v.  American 
Pigment  &  Chemical  Co.,  158  111.  App. 
587;  Berford  v.  New  York  Iron  Mines, 
24  Jones  &  S.  (N.  Y.)  236,  56  N.  Y. 
Super.  Ct.  236;  Hogue  v.  American 
Steel  Foundries,  247  Pa.  12,  92  Atl. 
1073. 

As  to  compelling  the  declaration 
and  payment  of  dividends,  see  §  3656, 
supra.  As  to  remedies  to  recover  divi- 
dends, see  §  3687  et  seq.,  supra. 

•8  Pierce  v.  Equitable  Assur.  So- 
ciety, 145  Mass.  56,  1  Am.  St.  Bep. 
433,  12  N.  E.  858.  See  §  3687  et  seq., 
supra. 

8«Prouty  v.  Michigan  Southern  & 
N.  I.  B.  Co.,  l'Hun  (N.  Y.)  655.  See 
also  Connecticut  Mut.  Life  Ins.  Co. 
v.  Cleveland,  C.  &  C.  B.  Co.,  41  Barb. 
(N.  Y.)  9.    See  also  §  3757,  supra. 
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an  action  cannot  be  maintained  in  another  state  by  a  stockholder 
of  such  corporation,  on  behalf  of  himself  and  other  stockholders  simi- 
larly situated,  to  recover  in  the  name  of  the  corporation,  damages 
for  the  payment  of  unauthorized  dividends  declared  by  the  directors, 
if  the  statutes  of  the  state  in  which  the  action  was  brought  provide 
that  the  liability  of  officers  of  a  foreign  corporation  imposed  by  the 
statutes  of  another  state  may  be  enforced  in  the  state  in  precisely 
the  same  way  and  to  the  same  extent,  and  no  other,  that  it  could  in 
the  state  where  such  foreign  corporation  obtained  its  charter.87 


§5802.  Power  of  court  to  compel  distribution  of  assets  of  a 
foreign  corporation.  A  court  of  equity  has  no  power  at  the  suit  of 
a  stockholder  to  compel  a  foreign  corporation  to  make  a  distribution 
of  its  assets  among  the  stockholders.88  When  a  stockholder  sought 
to  compel  a  foreign  corporation  to  divide  the  assets  among  the  stock- 
holders, the  court  said:  "To  attempt  by  the  judgment  of  this  court 
to  compel  a  foreign  corporation  to  distribute  its  assets  among  the 
stockholders,  because  some  of  the  directors  are  resident  here,  or  be- 
cause some  of  the  funds  are  within  the  jurisdiction  of  'the  court, 
would  be  to  assume  a  power  which  the  court  ought  not  to  exercise 
and  render  judgment  which  could  not  be  enforced  against  the  com- 
pany in  the  place  of  its  existence.* ' ••   But  it  is  held  that  a  bill  may  be 


•TDes  Raimes  v.  United  States 
Lithograph  Co.,  161  N.  Y.  App.  Div. 
781,  146  N.  T.  Supp.  813,  distinguish, 
ing  Hutchinson  y.  Stadler,  85  N.  Y. 
App.  Div.  424,  83  N.  Y.  Supp.  509, 
where  it  was  held  that  such  an  aetion 
might  be  maintained  on  the  ground 
that  when  that  case  was  decided  the 
statutory  provisions  in  the  two  states 
were  then  substantially  the  same,  and 
permitted  the  maintenance  of  the  ac- 
tion.   See  §  3737  et  seq.,  supra. 

ft*  Redmond  v.  Enfield  Mfg.  Co.,  13 
Abb.  Pr.  N.  S.  (N.  Y.)  332,' quoted 
with  approval  in  Sidway  v.  Missouri 
Land  ft  Live  Stock  Co.,  101  Fed.  481; 
Leary  v.  Colorado  River  ft  P.  S.  Nav. 
Co.,  82  Fed.  775;  Heitcamp  v.  Ameri- 
can Pigment  ft  Chemical  Co.,  158  HI. 
App.  587. 

M  Redmond  v.  Enfield  Mfg.  Co.,  13 
Abb.  Pr.  N.  S.  (N.  Y.)  332,  quoted 
with  approval  in  Sidway  v.  Missouri 


Land  ft  Live-Stock  Co.,  101  Fed.  481. 
It  was  held  by  a  federal  court  sit- 
ting in  Ohio  that  a  suit  in  equity 
against  a  foreign  insurance  company 
could  not  be  maintained  in  that  court 
when  brought  by  certain  holders  of 
semi-tontine  policies  suing  on  behalf 
of  themselves  and  others  for  an  ac- 
counting of  the  funds  of  the  company 
applicable  to  such  policies  and  pray- 
ing for  a  mandatory  injunction  to 
compel  the  company  to  restore  to  said 
fund  all  amounts  diverted  therefrom, 
that  the  defendant  be  enjoined  from 
holding  election  of  its  trustees  in  a 
certain  manner,  and  from  permitting 
its  officers  and  agents  to  solicit  prox- 
ies at  such  election*  that  a  receiver 
be  appointed  to  hold  and  administer 
under  the  orders  of  the  court  the  ton- 
tine dividend  fund  issue,  and  that  an 
aceount  be  taken  for  the  interest  in 
said  fund  of  those  who  contributed 
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maintained  against  a  foreign  life  insurance  company  by  a  holder  of 
a  tontine  policy,  who  is  to  be  regarded  as  a  creditor,  and  not  merely 
as  a  member  of  the  corporation,  to  obtain  an  account  of  the  surplus 
or  profits  derived  from  such  policies  as  should  cease  to  be  in  force 
before  the  completion  of  their  respective  periods,  which  were  to  be 
apportioned  equitably  among  such  policies  as  should  complete  such 
periods.90 


thereto  and  that  if  it  be  found  that 
the  trust  should  be  terminated,  such 
fund  be  distributed  to  the  interest 
so  ascertained.  The  court  said:  "It 
has  been  frequently  held  by  the 
courts  that  in  cases  similar  to  the  one 
under  consideration,  the  court  could 
not  grant  the  prayer  of  the  bill  with* 
out  interfering  with  the  internal  man- 
agement, administration  and  control 
of  a  foreign  corporation,  and  there- 
fore would  not  take  jurisdiction." 
Eberhard  v.  Northwestern  Mut.  Life 
Ins.  Co.,  210  Fed.  520. 

Notwithstanding  a  statute  of  a  state 
provided  that  an  action  against  a  for- 
eign corporation  might  be  maintained 
by  a  resident  of  a  state  or  by  a  do- 
mestic corporation  for  any  cause  of 
action,  it  was  held  that  an  action 
would  not  lie  to  compel  a  foreign  in- 
surance corporation  to  make  an  ap- 
portionment of  a  divisible  surplus 
which  it  had  contracted  to  divide 
among  certain  policyholders,  where 
the  officers,  books  and  assets  were  not 
within  the  jurisdiction  of  the  court. 
The  court  said:  "The  performance 
of  the  contract  by  the  defendant 
would  involve  the  doings  of  such 
things  by  its  officers  as  would  be  done 
by  them  if  they  were  proceeding  to 
ascertain  if  a  dividend  of  profits 
should  be  declared  in  a  case  when 
profit  could  be  divided  among  share- 
holders. The  defendant  is  a  foreign 
corporation.  This  court  has  no  facili- 
ties or  processes  sufficient  or  fitted  to 
compel  a  foreign  corporation  to  take 
the  proceeding  described.  It  cannot 
bring  the  officers  or  the  books  or  the 


assets  of  the  corporation  within  its 
jurisdiction.  It  must  enforce  such  a 
judgment,  if  at  all,  by  proceedings 
for  contempt,  and  yet  there  are  no- 
persons  here  whose  actions  can  direct 
the  proceedings  of  the  company.  Un- 
der such  circumstances,  it  is  said  that 
a  court  of  equity  will  not  interfere 
with  the  internal  administration  of 
the  affairs  of  a  foreign  corporation." 
Fisher  v.  Charter  Oak  Life  Ins.  Co\, 
52  N.  Y.  Sup.  Ct.  179,  quoted  with 
approval  in  Howard  v.  Mutual  Re- 
serve Fund  Life  Ass'n,  125  N.  C.  49, 
45  L.  B.  A.  853,  34  8.  E.  199.  See, 
however,  Eberhard  v.  Northwestern 
Mut.  Life.  Ins."  Co.,  210  Fed.  520. 

W  Pierce  v.  Equitable  Assur.  So- 
ciety, 145  Mass.  56,  1  Am.  St.  Rep. 
433,  12  N.  E.  858.  The  court  said: 
"It  is  contended  that  the  apportion- 
ment of  the  reserve  or  accumulated 
profits  to  be  made  at  the  conclusion 
of  the  tontine  dividend  period  is  but 
the  declaration  of  a  dividend,  and  that 
the  court  will  not  interfere  with  the 
declaration  of  a  dividend,  even  by  a 
domestic  corporation;  it  being  a  ques- 
tion solely  for  its  directors,  or  other 
proper  officers,  whether  any  shall  be 
made;  if  so,  of  how  much;  and  that, 
until  tins  is  made,  no  stockholder  has 
any  rights  in  any  profits  that  have 
been  made,  or  assets  that  might  be 
divided.  Conceding  this  to  be  the 
general  law,  the  amount  to  be  appor- 
tioned, or  which  the  plaintiff  is  en- 
titled to  have  apportioned,  is  not  a 
'dividend'  in  the  limited  sense  in 
which  the  word  is  used  in  its  appli- 
cation  to   dividends   to  stockholders. 
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§5803.  Powers  of  courts  as  to  officers  of  foreign  corporation. 

The  officers  of  a  corporation  can  be  removed  from  office  for  derelic- 
tion of  cRity  or  other  cause  only  by  the  courts  of  the  state  by  which 
the  corporation  was  created.  The  courts  of  another  state  have  no 
jurisdiction  in  such  cases,  as  the  question  is  one  relating  to  the  in- 
ternal management  of  a  foreign  corporation.91    In  accordance  with 


Between  stockholders  and  the  corpo- 
ration of  which  they  are  members  no 
relation  of  debtor  or  creditor  ordi- 
narily exists,  nor  does  any  arise  until 
a  dividend  has  been  declared.  The 
affairs  of  the  corporation  are  man- 
aged by  them,  or  those  whom  they 
elect  as  officers,  and  by  this  adminis- 
tration of  affairs  they  are  bound.  The 
plaintiff  is  not  a  member  of  the  cor- 
poration, but  its  creditor,  who  has 
contracted  with  it.  *  *  *  In  our 
view  of  the  case,  if  the  defendant 
was  a  domestic  corporation,  there 
would  be  a  right  on  the  part  of  the 
plaintiff  to  have  an  account  taken, 
and  to  ascertain  thereby  whether  a 
fair  apportionment  had  been  made. 
•  •  •  The  defendant  is,  however, 
a  foreign  corporation,  and  it  is  urged 
that  this  court  ought  not  to  take  ju- 
risdiction of  the  case,  if  it  were  possi- 
ble so  to  do,  and,  that,  practically,  it 
is  impossible  for  it  to  effect  justice 
between  the  parties.  That  it  is  a  mat- 
ter of  grave  inconvenience  to  the  de- 
fendant to  be  held  to  account  here, 
may  be  conceded.  •  •  •  But  we 
find  no  inconvenience  that  is  insu- 
perable. The  defendant  has  an  estab- 
lished place  of  business  in  this  com- 
monwealth, and  an  agent  to  receive 
service  of  lawful  process.  It  may  be 
presumed  that  it  anticipates  that  the 
profits  of  the  business  will  compen- 
sate for  the  inconvenience  of  being 
held  to  answer,  and,  in  a  proper  case, 
to  account,  in  a  state  other  than  that 
to  which  it  owes  its  corporate  exist- 
ence. It  is  true  that  we  cannot  bring 
the  officers  or  the  books  or  the  assets 
of  this  corporation  within  our  juris- 


diction, but  the  corporation  is  itself 
lawfully  before  us.  We  shall  not  as- 
sume that  it  will  neglect  any  order 
that  we  may  pass.  *  *  *  It  is  a 
further  objection  that  the  case  re- 
quires us  to  exercise  a  jurisdietion 
over  the  corporation  in  its  corporate 
functions,  in  the  matter  of  its  internal 
economy,  and  in  the  relations  existing 
between    it    and    its    policy-holders. 

*  *  *  Did  the  inquiry  before  us 
concern  the  relation  between  the  de- 
fendant corporation  and  its  stock- 
holders, we  could  not  undertake  to 
pass  upon  or  determine  it.  *  *  * 
Such  an  inquiry  is  to  be  determined 
by  the  local  tribunal.  Were  the  case 
such  that  we  were  called  upon  to  pass 
any  order  directing  or  controlling  the 
corporation  in  the  exercise  of  its  cor- 
porate duties,  we  have  no  such  juris- 
diction as  would  enable  us  to  do  it. 

*  *  *  But  in  the  case  at  bar  the 
plaintiff  is  a  creditor,  and  not  a  mem- 
ber, of  the  corporation.  He  has  a 
contract  with  it,  which  he  claims  the 
corporation  has  not  fairly  performed. 
There  is  no  question  of  its  internal 
economy  involved,  as  when  the  rela- 
tion between  the  members  and  the 
corporation  are  concerned."  See, 
however,  Eberhard  v.  Northwestern 
Mut.  Life  Ins.  Co.,  210  Fed.  520,  dis- 
tinguishing Castignino  v.  Mutual  Be- 
serve  Fund  Life  Ass'n,  157  4*ed.  29. 

M  Condon  v.  Mutual  Reserve  Fund 
Life  Ass'n,  89  Md.  99,  44  L.  B.  A. 
149,  73  Am.  St.  Bep.  169,  42  Atl.  944; 
Howell  v.  Chicago  &  N.  W.  By.  Co., 
51  Barb.  (N.  Y.)  378;  Howard  v.  Mu- 
tual Beserve  Fund  Life  Ass'n,  125 
N.   C.  49,  45  L.  B.  A.  853,  34  S.  E. 
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the  same  principle,  a  court  need  not  determine  which  of  rival  claim- 
ants are  the  legal  officers  of  the  corporation,98  or  whether  a  person  was 
regularly  elected  an  officer  of  a  foreign  corporation,96  nor  will  the 
courts  of  a  state  other  than  that  by  which  a  corporation  was  created 
undertake  to  set  aside  the  election  of  officers  by  such  corporation,  nor 
will  they  restrain  their  action  as  such.94       * 


199.  See  also  Eberhard  v.  Northwest- 
ern Mut.  Life  Ins.  Co.,  210  Fed.  520; 
Travis  v.  Knox  Terpezone  Co.,  215 
N.  Y.  259,  L.  B.  A.  1916  A  542,  Ann. 
Cas.  1917  A  387,  109  N.  E.  250,  aff'g 
165  N.  Y.  App.  Div.  156,  150  N.  Y. 
Supp.  621;  Butler  v.  Standard  Milk 
Flour  Co.,  146  N.  Y.  App.  Div.  735, 
131  N;  Y.  Supp.  451. 

As  to  the  removal  of  officers,  see, 
generally,  §  1814  et  seq.,  supra. 

W  Guilford  v.  Western  U.  Tel.  Co., 
59  Minn.  332,  50  Am.  St.  Bep.  407,  61 
N.  W.  324. 

As  to  the  remedies  to  determine 
title  to  office,  see  §  1825  et  seq., 
supra. 

W  Travis  v.  Knox  Terpezone  Co., 
215  N.  Y.  259,  L.  B.  A.  1916  A  542, 
Ann.  Cas.  1917  A  387,  109  N.  E.  250, 
aff'g  165  N.  Y.  App.  Div.  156,  150 
N.  Y.  Supp.  621;  Butler  v.  Standard 
Milk  Flour  Co.,  146  N.  Y.  App.  Div. 
955,  131  N.  Y.  Supp.  1106;  Com.  v. 
Leisenring,  15*Phila.  (Pa.)  215.  See 
also  §  1765,  supra. 

Until  the  election  of  a  person  as 
secretary  to  succeed  another  in  that 
position  is  declared  to  be  void  by  a 
court  of  the  state  by  which  the  cor- 
poration was  created,  a  court  of  an- 
other state  will  hold  such  election  to 
be  valid,  and  protect  the  rights  of  the 
former  person  as  secretary  thereunder. 
Beard  V  Beard,  66  Ore.  512,  134  Pac. 
1196,  133  Pac.  797. 

When  it  was  sought  by  mandamus 
at  the  relation  of  the  superintendent 
of  a  foreign  corporation  to  compel  a 
former  superintendent  to  deliver  to 
his  successor  the  corporate  property 
in  his  possession  in  such  state,  it  was 


held  that  as  the  corporation  was  cre- 
ated, and  its  duties  imposed,  solely, 
by  the  state  of  its  creation,  neither  it 
nor  its  officers  as  such  had  any  ex- 
istence in  the   state  where   the  pro- 
ceeding  was   brought,    and   that    the 
superintendent  was  merely  its  agent 
in  the  latter  state  enforcing  his  indi- 
vidual right  to  be  such  agent  against 
the  former  superintendent,  who  was 
also  merely  an  unofficial  person  with- 
holding the  right,  and  that,  therefore, 
mandamus  was  not  allowable  in  such 
case  at  common  law,  but  only  by  the 
express  terms  of  a  statute  of  the  lat- 
ter state.    The  court  said:    "No  judg- 
ment can  be  rendered  here  which  will 
bind  the  corporation.     This  proceed- 
ing is  simply  between  individuals  over 
whom  the  courts  of  this  state  have 
jurisdiction,  but  who  claim  their  right 
from  a  corporation.    And  the  manda- 
mus was  accordingly  awarded  against 
the  respondent  as  an  unofficial  person 
merely,   and  not   under  authority  of 
any  common  law  power,  but  exclusively 
under  a  statutory  authority  which  the 
court  expressly  stated  to  be  'broader 
than     any     common     law    power.'  " 
State  v.  McCullough,  3  Nev.  202.    See 
State  v.  Swift,  7  Houst.  (Del.)  137,  30 
Atl.    781;    Swift    v.    State,    7    Houst. 
(Del.)    338,   40   Am.  St.  Bep.   127,   6 
Atl.  856,  32  Atl.  143,  dissenting  opin- 
ion, Grubb,  J.     See,  however,  Beard 
v.  Beard,  66  Ore.  512,  134  Pac.  1196, 
133  Pac.  797,  and  §  3293,  supra. 

MWason  v.  Buzz  ell,  181  Mass.  338, 
63  N.  E.  909;  Travis  v.  Knox  Terpe- 
zone Co.,  215  N.  Y.  259,  L.  B.  A.  1916 
A  455,  Ann.  Cas.  1917  A  387,  109 
N.  E.  250;  Butler  v.  Standard  Milk 
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§5804.  Enforcement  by  creditors  of  liability  of  officers.  Full 
treatment  has  been  given  in  a  previous  chapter  of  the  principles 
governing  the  enforcement  by  creditors  of  the  liability  of  officers  both 
independently  and  under  statutes,  including  the  right  to  sue  such 
officers  in>a  foreign  jurisdiction  for  loss  of  corporate  assets  by  reason 
of  their  wrongful  acts  or  negligence  in  the  management  of  the  cor- 
poration and  for  improper  diversion  of  the  corporate  assets  and  prop- 
erty and  for  an  accounting  and  restoration.96 


§5805.  Action  by  stockholders  for  accounting,  misappropriation 
and  mismanagement.  A  court  will  not  take  jurisdiction  of  a  bill 
by  a  stockholder  for  an  accounting  against  a  corporation  organized 
under  the  laws  of  another  state  where  the  accounting  called  for  re- 
lates to  the  internal  affairs  and  management  of  the  corporation.96 

In  many  cases,  under  various  circumstances,  the  courts  have  enter- 
tained jurisdiction  of  a  suit  brought  against  a  foreign  corporation  and 
its  directors  or  agents  to  compel  the  restoration  of  property  mis- 
appropriated by  such  officers.     In  such  case,  though  the  act  com- 


Flour  Co.,  146  N.  Y.  App.  Div.  735, 
131  N.  Y.  Supp.  451;  Com.  v.  Leisen- 
ring,  15  Phila.  (Pa.)  215;  Hartley  v. 
Welsh,  23  Pa.  Co.  Ct.  Rep.  78. 

See,  generally,  as  to  the  review  and 
control  of  elections  by  courts,  §  1699 
et  seq.,  supra. 

A  court  will  not  command  the  offi- 
cers of  a  foreign  insurance  company 
to  pursue  a  particular  policy  in  re- 
gard to  an  order  of  the  insurance 
commissioner  of  the  state  by  which 
the  corporation  was  created,  and  ad- 
judge such  order  to  be  void  and  of 
no  force  and  effect,  as  to  do  so  would 
be  an  interference  with  the  internal 
affairs  of  the  corporation.  Van  Dyke 
v.  Railway  Mail  Ass'n,  118  Minn. 
390,  Ann.  Cas.  1913  E  455,  137  N.  W. 
15,  distinguishing  Gere  v.  Dorr,  114 
Minn.  240,  130  N.  W.  1022,  where  it 
was  held  that  an  injunction  might  bo 
granted  to  restrain  the  disposition  of 
stock  in  a  foreign  corporation  fraudu- 
lently acquired. 

The  courts  of  a  state  have  no  power 
to  control  by  mandamus  or  injunction 
the  supreme  council  of  a  foreign  in- 


surance company.  Brenizer  v.  Su- 
preme Council,  Royal  Arcanum,  141 
N.  C.  409,  6  L.  R.  A.  (N.  S.)  235,  53 
S.  E.  835.  See  JBlackwell  v.  Mutual 
Reserve  Fund  Life  Ass'n,  141  N.  C. 
117,  5  L.  R.  A.  (N.  S.)  771,  115  Am. 
St.  Rep.  677,  53  S.  E.  833.  See  also 
Stabler  v.  El  Dora  Oil  Co.,  27  Cal. 
App.  516,  150  Pac.  643,  where  it  was 
held  that  where  the  directors  of  a 
foreign  corporation  resided  in  the 
state,  they  might  be  compelled  by  a 
mandamus  proceeding  instituted  in  a 
court  of  the  state  to  call  an  annual 
meeting  of  the  stockholders  of  the  cor- 
poration, and  that  such  a  suit  did 
not  come  within  the  prohibition  of 
the  doctrine  that  courts  will  not  in- 
terfere with  the  internal  management 
of  foreign  corporations. 

9«  See  §§  2569-2723,  supra. 

WEberhard  v.  Northwestern  Mutu- 
al Life  Ins.  Co.,  210  Fed.  520.  See 
§4079,  supra.  See  also  State  v.  Den- 
ton, 229  Mo.  187, 138  Am.  St.  Rep.  417, 
129  S.  W.  709,  and  State  v.  Shain, 
245  Mo.  78,  149  S.  W.  479. 
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plained  of,  is,  in  part,  that  of  the  corporation  itself,  and  though  the 
complainant  is  affected  only  in  his  capacity  as  a  stockholder,  the  suit 
is,  in  effect,  for  the  benefit  of  the  corporation  itself.  The  corporation 
under  such  circumstances  may  maintain  a  suit  against  its  defaulting 
directors  wherever  they  may  be  found,  and  there  is  no  good  reason 
why  a  stockholder  who  seeks  to  enforce  precisely  the  same  rights  in 
favor  of  the  corporation  may  not  maintain  a  similar  suit,  where  he 
cannot  obtain  relief  through  the  corporation.97  Accordingly,  actions 
by  minority  stockholders  in  foreign  corporations  to  redress  griev- 
ances in  corporate  management  have  been  sustained  when  the  court 
has  obtained  jurisdiction  of  the  persons  of  the  necessary  parties, 
and  the  relief  sought  could  be  accomplished  by  acting  directly  on 
the  persons  of  the  defendants.08    When  the  relief  sought  substantially 


OTBabcock  v.  Farwell,  245  111.  14, 
137  Am.  St.  Bep.  284,  19  Ann.  Gas.  74, 
91  N.  E.  683,  aff'g  146  111.  App.  307; 
Richardson  v.  Clinton  Wall  Trunk 
Mfg.  Co.,  181  Mass.  580,  64  N.  E.  400; 
Wineburgh  v.  United  States  Steam  & 
Street  Railway  Advertising  Co.,  173 
Mass.  60,  73  Am.  St.  Rep.  261,  53  N. 
E.  145;  Miller  v.  Quincy,  179  N.  Y. 
294,  72  N.  E.  116;  Howe  v.  New  York, 
N.  H.  &  H.  R.  Co.,  142  N.  Y.  App. 
Div.  451,  126  N.  Y.  Supp.  1090;  Ernst 
v.  Rutherford  &  B.  S.  Gas  Co.,  38  N. 
Y.  App.  Div.  388,  56  N.  Y.  Supp.  403. 
See  §  4064,  supra.  See  also  Huguley 
v.  Hamburg,  191  111.  App.  21. 

A  bill  in  equity  may  be  maintained 
by  stockholders  in  a  foreign  corpora- 
tion, suing  on  behalf  of  themselves 
and  all  other  stockholders,  to  recover 
possession  of  property  of  the  corpo- 
ration fraudulently  transferred,  al- 
though the  corporation  does  not  ap- 
pear and  is  not  served  with  process 
within  the  jurisdiction.  Kidd  v. 
New  Hampshire  Traction  Co.,  72  N. 
H.  273,  66  L.  R.  A.  574,  56  Atl.  465. 

It  was  held  in  Illinois  that  a  bill 
in  equity  might  be  maintained  in  that 
state  by  a  stockholder  in  a  foreign 
corporation  against  the  corporation 
and  its  directors  to  prevent  them 
from  transfering  its  property  in  the 
state,  consisting  largely  of  real  estate, 


to  another  foreign  corporation  for  the 
purpose  of  carrying  out  the  business 
of  an  illegal  trust  or  combination. 
Harding  v.  American  Glucose  Co.,  182 
111.  551,  64  L.  R.  A.  738,  74  Am.  St. 
Rep.  189,  55  N.  E.  577. 

9S  Illinois.  Babcock  v.  Farwell,  245 
111.  14,  137  Am.  St.  Rep.  284,  19  Ann. 
Cas.  74,  91  N.  E.  683,  aff'g  146  111. 
App.  307. 

Louisiana.  Watkins  v.  North  Amer- 
ican Land  &  Timber  Co.,  107  La.  107, 
31  So.  683. 

Maryland.  Sloan  v.  Clarkson,  105 
Md.  171,  66  Atl.  18. 

Massachusetts.  Richardson  v.  Clin- 
ton Wall  Trunk  Mfg.  Co.,  181  Mass. 
580,  64  N.  E.  400;  Wineburgh  v. 
United  States  Steam  &  Street  Railway 
Advertising  Co.,  173  Mass.  60,  73  Am. 
St.  Rep.  261,  53  N.  E.  145. 

New  Jersey.  Wilson  v.  American 
Palace  Car  Co.,  64  N.  J.  Eq.  534,  54 
Atl.  415. 

New  York.  Miller  v.  Quincy,  179 
N.  Y.  294,  72  N.  E.  116,  rev  'g  88  App. 
Div.  529,  85  N.  Y.  Supp.  310;  Howe 
v.  New  York,  N.  H.  &  H.  R.  Co.,  142 
App.  Div.  451,  126  N.  Y.  Supp.  1090; 
Ernst  v.  Rutherford  &  B.  S.  Gas  Co., 
38  App.  Div.  388,  56  N.  Y.  Supp.  403. 

Vermont.  Corry  v.  Barre  Granite 
&  Quarry  Co.,  91  Vt.  413,  101  Atl.  38. 

As  to  the  rights  of  minority  stock - 
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amounts  to  requiring  resident  directors  of  the  corporation  to  restore 
to  it  such  sums  of  money  as  upon  an  accounting  they  shall  be  found 
to  have  unlawfully  diverted  and  retained  from  it,  and  the  corpora- 
tion, and  all  persons  necessary  to  a  decree  adjusting  the  rights  in- 
volved  in  the  controversy  have  appeared  in  the  cause,  the  court 
has  jurisdiction  to  determine  the  controversy  by  rendering  a  personal 
decree  which  may  be  enforced  in  the  ordinary  manner.89    Where, 


holders  to  relief,  see,  generally,  §  3991 
et  seq.,  supra.  See  also  §  4064,  supra. 
In  Tennessee  Fertilizer  Co.  v.  Hand, 
147  Ga.  588,  95  S.  E.  81,  it  was  held 
that  where  a  minority  stockholder  in 
a  domestic  corporation  brought  suit 
on  behalf  of  himself  and  others  simi- 
larly situated,  against  a  foreign  cor- 
poration, alleging  that  it  was  the 
holder  of  a  majority  of  the  stock  of 
the  domestic  corporation,  and  pray- 
ing for  a  recovery  of  damages  in 
favor  of  the  domestic  corporation  on 
account  of  alleged  fraudulent  acts  on 
the  part  of  the  foreign  corporation  in 
securing  possession  of  the  plant  and 
assets  of  the  domestic  corporation,  to 
the  exclusion  of  the  stockholders, 
under  a  lease  of  the  plant  and  its 
assets  for  a  period  of  five  years,  on 
terms  which  were  alleged  to  be  enor- 
mously advantageous  to  the  foreign 
corporation,  and  at  a  rental  which  was 
very  small,  and  which  resulted  in 
enormous  profits  to  the  latter  corpora- 
tion, and  where  the  prayer  was  for 
injunction,  receiver  and  the  recovery 
as  damages  of  the  profits  alleged  to 
have  been  fraudulently  obtained  for 
the  use  of  the  stockholders  of  the 
domestic  corporation,  and  on  the 
theory  that  the  lease  was  fraudulent 
and  void,  and  a  judgment  was  also 
prayed  against  the  foreign  corpora- 
tion, with  a  special  lien  against  cer- 
tain shares  of  the  stoek  in  the 
domestic  corporation  owned  by  the 
foreign  corporation,  and  where  the 
foreign  corporation  filed  a  special  ap- 
pearance in  the  nature  of  a  plea  to 
the  jurisdiction,  and  also  a  demurrer, 


and  a  similar  appearance  was  filed 
by  the  domestic  corporation,  it  was 
error  to  strike  the  special  appearances 
and  pleas  to  the  jurisdiction  and  to 
overrule  the  demurrers  on  the  same 
ground.  It  was  also  held  that  nothing 
deeided  in  the  cases  of  Hamil  v.  Flow- 
ers, 133  Ga,  216,  65  S.  E.  961,  and 
Peoples  Bank  v.  Cleveland,  117  Ga. 
90TB,  44  8.  E.  20,  and  nothing  contained 
in  section  5554  of  the  Civil  Code  of 
1910,  would  authorize  the  bringing 
and  maintaining  of  a  suit  as  indicated 
above.  Babcoek  v.  Farwell,  245  HI. 
14,  137  Am.  St.  Bep.  284,  19  Ann. 
Cas.  74,  91  N.  E.  683,  aff'g  146  111. 
App.  307;  Bichardson  v.  Clinton  Wall 
Trunk  Mfg.  Co.,  181  Mass.  580,  64  N. 
E.  400. 

99 ' '  Where  minority  stockholders 
seek  to  have  restored  to  their  corpo- 
ration property  fraudulently  appropri- 
ated to  their  own  use  by  directors, 
who,  together  with  the  corporation  it- 
self, are  personally  subject  to  the  ju- 
risdiction of  the  court,  we  think  it  is 
the  better  doctrine  that  the  court 
should  exercise  its  jurisdiction  for  the 
determination  of  the  controversy.19 
Babcoek  v.  Farwell,  245  HL  14,  137 
Am.  St.  Bep.  284,  19  Ann.  Cas.  74, 
91  N.  E.  683,  aff'g  146  HI.  App.  307. 

See  §§  4090,  4091,  supra. 

A  biU  may  be  maintained  by  a 
stockholder  of  a  foreign  corporation 
to  eompel  the  directors  of  the  corpo- 
ration, residing  in  the  state  where  the 
suit  is  brought,  to  account  to  the  cor- 
poration. The  fact  that  the  corpora- 
tion was  organized  under  the  laws  of 
another  state  and  that  it  may  be  nee- 
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however,  a  foreign  corporation  has  ceased  to  exist,  a  resident  stock- 


easary  to  interpret  and  apply  the  laws 
of  that  state  is  no  ground  for  refus- 
ing to  entertain  jurisdiction  where  the 
offending  parties  reside  in  the  state 
and  suit  is  brought  in  the  name  of  a 
stockholder,  for  and  in  behalf  of  the 
corporation.  Voorhees  v.  Mason,  245 
111.  256,  91  N.  E.  1056,  rev'g  148  111. 
App.  647;  Bell  v.  Farwell,  176  111. 
489,  52  N.  E.  346;  Mandel  v.  Swan 
Land  &  Cattle  Co.,  154  111.  177,  27 
L.  B.  A.  313,  45  Am.  St.  Bep.  124, 
40  N.  E.  462,  rev  'g  51  I1L  App.  204. 

"If  such  a  suit  had  been  brought 
by  the  corporation,  clearly  it  would 
have  had  to  be  brought  in  Illinois, 
where  the  directors  reside,  and  as  the 
suit  is  brought  on  befealf  of  the  cor- 
poration, the  forum  must,  we  think, 
be  the  same,  although  the  bill  is  filed 
in  the  name  of  the  complainant  as  a 
stockholder.'1  Voorhees  v.  Mason,  245 
111.  256,  91  N.  E.  1056,  rev'g  148  111. 
App.  647. 

A  suit  by  a  foreign  corporation, 
duly  authorized  to  do  business  in  the 
state  and  to  sue  in  its  courts,  against 
its  former  directors,  who  are  residents 
of  the  state  and  within  the  jurisdic- 
tion of  the  court,  will  lie  to  compel 
them  to  account  for  losses  sustained  by 
the  corporation  by  reason  of  their  neg- 
ligent and  fraudulent  acts  while  of- 
ficers of  the  corporation.  Such  a  suit 
cannot  be  regarded  as  an  attempt  on 
the  part  of  the  plaintiff  to  have  the 
court  control  or  direct  the  affairs  of 
•  the  corporation.  Loan  Society  of 
Philadelphia  v.  Eavenson,  241  Pa.  65, 
88  Atl.  295. 

It  was  held  in  Massachusetts  that 
when  all  the  officers  of  a  foreign  cor- 
poration, except  the  clerk,  are  resi- 
dents of  Massachusetts,  and  all  of  its 
property  is  situated  in  that  state, 
stockholders  may  maintain  a  suit  in 
Massachusetts  for  an  injunction  to 
prevent  the  officers  of  the  corporation 


from  using  the  name  and  property  of 
the  corporation  for  carrying  on  busi- 
ness which  is  contrary  to  its  charter, 
and  for  an  account  of  the  property  of 
such  corporation  taken  and  misappro- 
priated by  them,  and  the  complainant 
is  not  left  to  seek  his  remedy  through 
the  attorney  general  of  the  state  by 
which  it  was  created  acting  in  the 
public  interest  in  the  courts  of  such 
state.  Bichardson  v.  Clinton  Wall 
Trunk  Mfg.  Co.,  181  Mass.  580,  64 
N.  E.  400.  K  no  wit  on,  J.,  said:  "The 
corporation  is  doing  business  under 
our  statutes  in  this  commonwealth. 
The  plaintiff 's  rights  are  affected,  and 
his  property  imperilled  by  the  unlaw- 
ful action  of  the  defendants  within 
our  jurisdiction.  The  parties  are  all 
subject  to  the  process  of  our  courts. 
The  plaintiff  should  have  relief  in  a 
court  of  equity  against  the  continu- 
ance of  this  violation  of  our  laws. 
The  principles  applicable  to  the  un- 
lawful conduct  of  the  directors  in 
this  particular  are  like  those  invoked 
against  the  frauds  of  directors  in  mis- 
conducting the  business  of  a  corpora- 
tion or  misappropriating  its  property 
for  their  own  personal  gain.  *  *  • 
We  are  of  opinion  that,  upon  proof  of 
its  averments,  the  bill  can  be  main- 
tained for  the  purpose  of  enjoining 
the  defendant  directors  from  further 
using  the  company  'a  name  or  property 
in  carrying  on  in  this  commonwealth 
a  business  not  authorized  under  the 
company 's  charter.  The  plaintiff  asks 
that  the  defendant  directors  be  or- 
dered to  account  for  the  company's 
property  taken  and  misappropriated 
by  them.  It  is  contended  that  this 
calls  for  an  interference  by  this  court 
with  the  management  of  the  internal 
affairs  of  a  foreign  corporation. 
*  *  *  But  this  part  of  the  plain- 
tiff's case  is  rather  in  the  nature  of 
a    suit    by    the    corporation    against 
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holder  cannot  maintain  on  its  behalf  an  action  to  compel  a  restora- 


wrongdoers  whose  persons  and  prop- 
erty are  in  this  commonwealth.  That 
an  account  may  be  taken  in  such  a 
case,  even  where  the  corporation  was 
organized  in  another  state,  was  ex- 
pressly decided  in  Wineburgh  v. 
United  States  Steam  &  Street  Rail- 
way Advertising  Co.,  173  Mass.  60, 
73  Am.  St.  Rep.  261,  53  N.  E.  145.'  > 
Under  a  statute  in  New  York  pro- 
viding that  an  action  may  be  main- 
tained against  one  or  more  directors 
or  other  officers  of  a  corporation  to 
compel  them  to  account  for  their  offi- 
cial conduct  in  the  management  and 
disposition  of  the  corporate  funds 
committed  to  their  charge;  and-  to 
the  corporation  or  its  creditors  any 
money  and  the  value  of  any  property 
which  they  have  acquired  themselves 
or  transferred  to  others,  or  lost  or 
wasted,  by  a  violation  of  their  duties, 
and  that  such  an  action  may  be 
brought  by  a  creditor  of  the  corpora- 
tion, or  by  a  director,  manager  or 
other  officer  of  the  corporation  having 
a  general  superintendence  of  its  busi- 
ness, it  is  held  that  a  director  of  a 
foreign  corporation  which  transacts 
business  in  New  York  and  has  its 
principal  place  of  business  and  office 
for  the  transfer  of  stock  in  that  state 
may  maintain  an  action  against  form- 
er directors  of  the  corporation  resid- 
ing in  New  York  for  an  accounting 
and  restitution  of  property  alleged  to 
have  been  misappropriated  or  wasted 
by  them,  as  such,  statute  applies  to 
foreign  as  well  as  domestic  corpora- 
lions.  Miller  v.  Quincy,  179  N.  Y. 
294,  72  N.  E.  116,  rev'g  88  N.  Y.  App. 
THv.  529,  85  N.  Y.  Supp.  310;  Ernst 
v.  Rutherford  &  Boiling  Springs  Gas 
Co.,  38  N.  Y.  App.  Div.  388,  56  N.  Y. 
Supp.  403,  distinguishing  Chase  v. 
Knickerbocker  Phosphate  Co.,  32  N. 
Y.  App.  Div.  400,  53  N.  Y.  Supp.  220. 
See  also  Jacobs  v.  Mexican  Sugar  Re- 


fining Co.,  104  N.  Y.  App.  Div.  242, 
93  N.  Y.  Supp.  776,  aff'g  45  N.  Y. 
Misc.  180,  91  N.  Y.  Supp.  902. 

In  Ernst  v.  Rutherford  &  B.  S.  Gas 
Co.,  38  N.  Yr  App.  Div.  388,  56  N. 
Y.  Supp.  403,  the  court  said:  "The 
learned  judge,  however,  was  of  opin- 
ion that  this  action  was  more  than 
for  a  restoration  and  accounting;  that 
it  was,  in  effect,  an  action  to  control 
the  internal  management  of  the  cor- 
poration itself.  Of  an  action  of  the 
last  character  he  was  of  opinion  that 
the  corporation  could  only  be  called 
to  account  in  the  tribunals  of  the 
state  which  created  it.  We  are  not 
prepared  to  admit  the  correctness  of 
the  proposition  as  broadly  stated  by 
the  learned  justice.  If  the  illegal 
acts  of  the  directors  or  of  the  corpo- 
ration offended  solely  against  the  ma- 
jesty of  the  state  to  which  it  owed 
its  life, — in  other  words,  constituted 
only  public  wrongs, — the  proposition 
is  probably  correct;  for  we  are  not 
compelled,  nor  should  we,  entertain 
actions  simply  to  redress  the  outraged 
dignity  of  foreign  governments.  But, 
if  such  illegal  acts  also  cause  injury 
to  the  property  rights  of  individual 
stockholders  who  are  citizens  of  the 
state,  we  cannot  see  why  they  are  not 
entitled  to  obtain  full  relief  in  our 
courts,  so  far  as  such  relief  can  be 
accomplished  by  acting  directly  on  the 
persons  of  the  defendants.  A  con- 
trary rule  would,  in  our  judgment,  be 
unfortunate  at  this  time,  when,  for 
some  reason  the  majority  of  corporate 
enterprises  in  this  state  (those  of 
quasi  public  nature,  such  as  railroads, 
etc.,  excepted)  are  carried  on  under 
incorporations  effected  under  the  laws 
of  other  states.  We  are  of  opinion, 
however,  that  this  action  is  strictly 
for  restoration  and  an  accounting, 
and  therefore  that  the  court  had  juris- 
diction of  the  subject-matter. ' ' 
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tion  of  its  property,  but  relief  should  be  sought  in  the  courts  of  the 
state  of  its  creation.1 

It  was  held  in  Massachusetts  that  a  court  of  equity  in  that  state 
would  take  jurisdiction  of  a  suit  brought  by  a  stockholder  of  a 
foreign  corporation  against  the  corporation  and  the  executor  of  a 
former  president  to  compel  the  latter 's  estate  to  make  good  to  the 
corporation  the  amount  of  alleged  misappropriations  of  corporate 
property  while  in  office.* 


A  creditor 's  bill  may  be  maintained 
against  a  foreign  corporation  in  the 
courts  of  a  state  other  than  that  by 
which  the  corporation  was  created/  to 
conserve  its  property  for  the  payment 
of  claims  of  creditors  properly  invok- 
ing such  jurisdiction  as  in  case  of  a 
domestic  corporation.  Such  a  suit  is 
not  an  action  to  wind  up  the  corpora- 
tion nor  one  to  regulate  its  internal 
affairs.  Lehr  v.  Murphy,  136  Wis.  92, 
116  N.  W.  803. 

lHowe  v.  New  York,  N.  H.  ft  H. 
B.  Co.,  142  N.  Y.  App.  Div.  451,  126 
N.  Y.  Supp.  1090.  Miller,  J.,  said: 
' '  The  devolution  of  its  property  rights 
upon  the  death  of  a  corporation  must 
be  governed  by  the  laws  of  the  state 
of  its  creation.  The  courts  of  this 
state  should  not  undertake  to  admin- 
ister foreign  assets  of  a  dead  foreign 
corporation  any  more  than  it  would 
do  the  like  in  the  case  of  a  natural 
person.  If  the  defunct  corporation 
had  a  right  of  action,  it  developed 
according  to  the  laws  of  Connecticut, 
and  the  plaintiff  should  therefore  seek 
redress  in  the  courts  of  that  state. 
Vanderpoel  v.  Gorman,  140  N.  Y.  563- 
572,  35  N.  E.  932,  24  L.  B.  A.  548,  37 
Am.  St.  Bep.  601." 

*  Wineburgh  v.  United  States  Steam 
&  Street  Railway  Advertising  Co.,  173 
Mass.  60,  73  Am.  St.  Rep.  261,  53  N. 
E.  145.  Holmes,  J.,  said:  "Perhaps 
the  ground  most  relied  on  is  that  the 
defendant  corporation  is  a  foreign 
corporation,  and,  therefore,  that  this 
court  will  not  take  jurisdiction. 
There  is  no  question  that  it  can  take 


jurisdiction  if  it  sees  fit,  as  the  corpo- 
ration has  been  served  with  process, 
and  has  appeared.  *  *  *  The  re- 
lief which  is  sought  probably  must 
be  sought  here  if  anywhere,  as  here 
was  the  domicile  of  the  alleged  wrong- 
doer, and  here  is  the  principal  admin- 
istration of  his  estate.  If  the  corpo- 
ration were  the  plaintiff,  probably  no 
one  would  raise  the  question.  The 
representative  of  the  wrongdoer  act- 
ing against  the  interest  of  the  corpo- 
ration declines  to  let  it  sue  as  plaintiff, 
and  compels  the  minority  stock- 
holders to  make  it  a  defendant,  but 
still  only  that  it  may  receive  its  dues 
and  reparation  for  its  wrong.  The 
corporation  is  no  longer  a  going  con- 
cern, and  really  is  a  bare  trustee  for 
its  members.  We  can  see  no  more 
reason  for  refusing  to  entertain  the 
suit  upon  the  allegations  of  the  bill 
than  if  it  were  brought  by  the  corpo- 
ration itself;  or  than  if  the  plaintiff 
were  at  liberty  to  proceed  without 
making  the  corporation  a  party  di- 
rectly on  his  own  behalf;  •  •  • 
or  than  for  refusing  to  appoint  an  an- 
cillary receiver." 

It  is  also  held  that  a  bill  may  be 
maintained  against  a  foreign  life  in- 
surance company  by  a  holder  of  ft 
tontine  policy  who  is  to  be  regarded 
as  a  creditor,  and  not  merely  as  a 
member  of  the  corporation;  to  obtain 
an  account  of  the  surplus  profits  de- 
rived from  such  #  policies  as  should 
cease  to  be  in  force  before  the  com- 
pletion of  their  respective  tontine 
periods,  whieh  were  to  be  apportioned 
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A  court  of  equity  will  not  take  jurisdiction  of  a  suit  brought  by  a 
stockholder  in  a  foreign  corporation  to  restrain  an  assignee  from 
acting  under  an  assignment  by  the  corporation  of  all  its  property 
for  the  benefit  of  its  creditors.  Such  a  proceeding  should  be  insti- 
tuted in  the  state  by  which  the  corporation  was  created.* 


equitably  among  such  policies  as 
should  complete  such  periods.  The 
court  said  that  while  it  was  a  matter 
of  inconvenience  for  the  corporation 
to  be  compelled  to  account  in  a  state 
other  than  that  by  which  it  was 
created,  yet  such  inconvenience  was 
not  insuperable,  and  that  while  the 
court  could  not  bring  the  officers  or 
the  books  or  assets  of  the  corporation 
within  the  jurisdiction  of  the  court, 
the  corporation  was  itself  lawfully  be- 
fore the  court,  and  that  it  would  not 
assume  that  any  order  that  it  might 
make  would  be  disregarded,  and  in 
response  to  the  suggestion  that  the 
case  required  the  court  to  exercise 
jurisdiction  over  the  corporation  in 
its  corporate  functions,  and  in  the 
matter  of  its  internal  economy,  and 
in  the  relations  existing  between  it 
and  its  policyholders,  said:  "Did  the 
inquiry  before  us  concern  the  rela- 
tion between  the  defendant  corpora- 
tion and  its  stockholders,  we  could 
not  undertake  to  pass  upon  or  de- 
termine it.  *  *  *  Such  an  inquiry 
U  to  be  determined  by  the  local  tri- 
bunal. Were  the  case  such  that  we 
were  called  upon  to  pass  any  order 
directing  or  controlling  the  corpora- 
tion in  the  exercise  of  its  corporate 
duties,  we  would  have  no  such  juris- 
diction as  would  enable  us  to  do  it. 
The  subject-matter  would  not  be  with- 
in our  province.  But  *  *  *  the 
plaintiff  is  a  creditor,  and  not  a  mem- 
ber of  the  corporation.  He  has  a 
contract  with  it,  which  he  claims  the 
corporation  has  not  fairly  performed. 
There  is  no  question  of  its  internal 
economy  involved,  as  when  the  rela- 
tion  between   its   members   and   the 


corporation  are  concerned.  If  it  has 
adopted  any  method  of  conducting  its 
business  inconsistent  with  the  due 
performance  of  its  contract,  such  a 
method  of  administration  will  not  de- 
prive the  plaintiff  of  any  rights.  It 
can  no  more  refuse  to  account  than 
could  an  individual  to  whom  plaintiff 
had  entrusted  his  moneys  on  any  sim- 
ilar contract.  In  dealing  with  the 
plaintiff,  the  corporation  dealt  with 
an  outside  party,  and  only  the  rela- 
tion which  it  bears  to  such  party 
claiming  to  be  its  creditor  is  here 
involved."  Pierce  v.  Equitable  Assur. 
8ociety,  145  Mass.  56,  1  Am.  St.  Rep. 
433,  12  N.*  E.  858. 

•  Barclay  v.  Talman,  4  Edw.  Gt. 
(N.  Y.)  123. 

Under  a  statute  providing  that 
every  foreign  insurance  company  do- 
ing business  in  the  state  shall  be  sub- 
ject to  the  process  of  the  courts  of 
the  state  in  any  action,  suit  or  pro- 
ceeding relating  to  or  founded  upon 
any  claim  or  demand  of  any  character 
whatever,  held  or  asserted  against  the 
corporation  by  any  citizen  of  the 
state,  it  is  held  that  the  courts  of  the 
state  have  jurisdiction  of  an  action 
based  on  an  oral  account  stated 
brought  by  a  citizen  of  the  state 
against  a  foreign  corporation  doing 
business  therein,  and  he  need  not  re- 
sort to  the  courts  of  the  state  by 
which  the  corporation  was  created. 
United  States  Health  ft  Accident  Ins. 
Co.  v.  Batt,  49  Ind.  App.  277,  97  N. 
E.  195,  distinguishing  Byers  v.  Union 
Gent.  Life  Ins.  Co.,  17  Ind.  App.  J01, 
46  N.  E.  475,  and  Behm  v.  German 
Ins.  ft  Sav.  Inst.,  125  Ind.  155,  25  N. 
E.  173. 
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§5806.  Extraienitorial  enforcement  of  statutory  liability  for 
failure  to  file  reports.  As  has  been  elsewhere  seen,  in  some  states 
statutes  have  been  enacted  requiring  the  making  and  filing  of  reports 
by  corporations,  and  that  in  some. instances  such  statutes  are  appli- 
cable to  foreign  corporations.4  The  question  of  whether  or  not  the 
liability  of  directors  for  the  failure  to  make  and  publish  annual  re- 
ports is  enforceable  in  states  other  than  that  by  which  the  statute 
was  enacted,  has  been  considered  elsewhere  in  this  work,6 


§5807.  Legislative  power  over  internal  affairs  of  foreign  cor- 
porations. As  has  been  elsewhere  stated,  the  law  is  well  settled 
that  each  state  has  the  power  to  exclude  any  foreign  corporation, 
except  those  engaged  in  interstate  commerce  or  acting  as  agents 
of  the  federal  government,  from  entering  into  its  limits  for  the  trans- 
action of  business  except  upon  such  terms  and  conditions  as  it  may 
see  fit  to  impose.6  This  does  not,  however,  extend  so  far  as  to  give 
the  legislature  of  a  state  power  to  regulate  or  control  the  internal 
affairs  of  a  foreign  corporation.  On  the  other  hand,  legislation  which 
merely  prescribes  the  terms  and  conditions  upon  which  a  foreign 
corporation  may  do  business  within  the  state  or  which  regulates 
the  conduct  of  its  business  in  the  state,  is  not  an  attempted  regula- 
tion of  the  internal  affairs  of  a  foreign  corporation.7  Furthermore, 
the  laws  of  the  state  in  which  land  is  situated  control  exclusively 
its  descent,  alienation  and  transfer,  and  the  effect  and  construction  of 
instruments  intended  to  convey  it.8    Legislation  in  respect  to  the 


It  is  settled  in  New  York  that  the 
courts  will,  in  a  proper  ease,  enter- 
tain jurisdiction  of  a  representative 
action  by  resident  stockholders  on  be- 
half of  a  foreign  corporation.  Miller 
v.  Quincy,  179  N.  Y.  204,  72  N.  B. 
116;  Jacobs  v.  Mexican  Sugar  Refin- 
ing Co.,  104  N.  Y.  App.  Div.  242,  93 
N.  Y.  Supp.  776;  Howe  v.  New  York, 
N.  H.  ft  H.  B.  Co.,  142  N.  Y.  App. 
Div.  451,  126  N.  Y.  Supp.  1090;  Ernst 
v.  Butherford  ft  B.  S.  Gas  Co.,  38  N. 
Y.  App.  Div.  388,  56  N.  Y.  Supp.  403. 

4  See  §§  2858,  2860,  supra. 

•  See  §2899,  supra.  See  also  Hal- 
sey  v.  McLean,  12  Allen  (Mass.)  439, 
90  Am.  Dec.  157;  Cary  v.  Schmeltz, 
141  Mo.  App.  570,  125  S.  W.  532; 
Derrickson  v.  Smith,  27  N.  J.  L.  166. 


•  See  §5734,  supra. 

7  Miles  v.  Woodward,  115  Cal.  308, 
46  Pac.  1076,  47  Pac.  360.  See  also 
Williams  v.  Gaylord,  186  XJ.  S.  157, 
46  L.  Ed.  1102,  upholding  the  validity 
of  a  state  statute  regulating  the  pur- 
chase and  sale  of  property  by  domes- 
tic and  foreign  corporations. 

• Hartford  Fire  Ins.  Co.  v.  Chicago, 
M.  ft  St.  P.  B.  Co.,  175  XJ.  S.  91,  44 
L.  Ed.  84;  Cutler  v.  Huston,  158  XJ. 
S.  423,  39  L.  Ed.  1040;  Etheridge  v. 
Sperry,  139  XJ.  S.  266,  35  L.  Ed.  171; 
Union  Bank  of  Chicago  v.  Kanaaa 
City  Bank,  136  XJ.  S.  223,  34  L.  Ed. 
341;  Brine  v.  Hartford  Fire  Ins.  Co., 
96  XJ.  S.  627,  24  L.  Ed.  858;  McGoon 
v.  Scales,  9  Wall.  (XJ.  S.)  23,  19  L.  Ed. 
545;    Williams  v.   Gaylord,   102   Fed. 
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manner  in  wfcich  the  property  of  a  foreign  corporation  fiitu*ted  within 
the  state  may  be  disposed  of  by  deed  or  mortgage  is  valid  and  not 
objectionable  as  an  attempted  regulation  of  the  internal  affairs  of  a 
foreign  corporation.9 

vn.  dissolution  op  foreign  corporations 

§5808.  Power  of  legislature  or  courts  to  dissolve  foreign  cor- 
porations* As  has  been  elsewhere  seen,  the  legislature  of  ■one  state 
or  country  may,  subject  to  certain  limitations,  regulate  corporations 
organized  under  the  laws  of,  or  created  by,  another  state  or  country, 
and  doing  business  within  the  limits  of  the  state  in  which  such  regula- 
tion is  sought,  and  the  courts  of  a  state  or  country  have  jurisdiction 
to  interfere  with  the  acts  of  a  foreign  corporation  owning  property 
and  doing  business  within  the  limits  of  such  state  or  country,  in  order 
to  prevent  an  abuse  of  trust  by  the  corporation,  or  otherwise  protect 
or  enforce  private  rights,19  but  neither  the  legislature  nor  the  courts 
of  a  state  or  country  have  the  power  to  declare  a  forfeiture  of  the 
charter  of  a  foreign  corporation  or  otherwise  to  dissolve  the  corpora- 
tion.11 Such  forfeiture  or  dissolution  can  only  be  effected  by  the 
legislature  or  the  courts  of  the  state  or  country  by  which  the  corpora- 
tion was  created.19 


372,  aff'd  186  U.  S.  157,  46  L.  Ed. 
1102;  Wilson  v.  Perrin,  62  Fed.  629. 
•  Williams  v.  Gaylord,  186  U.  a 
157,  46  L.  Ed.  1102,  aff'g  102  Fed. 
372,  where  it  was  held  that  a  statute 
providing  that  "it  shall  not  be  law- 
ful for  the  directors  of  any  mining 
corporation  to  sell,  lease,  mortgage, 
or  otherwise  dispose  of  the  whole  or 
any  part  of  the  mining  ground  owned 
or  held  by  such  corporation,  *  *  * 
unless  such  act  be  ratified  by  the 
holders  of  at  least  two-thirds  of  the 
capital  stock  of  such  corporation19 
was  valid,  and  not  an  attempt  to 
regulate  or  control  the  internal  affairs 
of  a  foreign  corporation.  McKenna, 
J.,  in  distinguishing  Miles  v.  Wood- 
ward, 115  Cal.  308,  46  Pac.  1076,  said: 
"But  when  a  corporation  sells  or  en- 
cumbers its  property,  incurs  debts  or 
gives  securities,  it  does  business,  and 
a  statute  regulating  such -transactions 


does  not  regulate  the  internal  affairs 
of  the  corporation.  And  it  is  certainly 
within  the  power  of  a  state  to  say 
what  remedies  creditors  of  corpora- 
tions shall  have  over  property  situ- 
ated within  the  state." 

lOSee  §§5718-5751,  5756-5785, 
supra,  and  §§5894,  5915,  infra. 

11  Society  for  Propagation  of  the 
QoBpel  v.  New  Haven,  8  Wheat.  (U. 
S.)  464,  5  L.  Ed.  662;  Edwards  v. 
Schillinger,  245  111.  231,  33  L  R.  A. 
(N.  S.)  895,  137  Am.  8t.  Rep.  308, 
91  N.  E.  1048. 

£ee  Chap.  64,  supra,  for  considera- 
tion of  dissolution  of  corporations. 

See   §  5793,  supra. 

IS  United  States.  Maguire  v.  Mort- 
gage Co.  of  America,  203  Fed.  858; 
Robinson  v.  Mutual  Reserve  .  Fund 
Life  Ins.  Co.,  182  Fed.  850;  Harris- 
Woodbury  Lumber  Co.  v.  Coffin,  179 
Fed.  257,  aff'd  Coffin  v.  Harris- Wood- 


9699 


§5809] 


Private  Corporations 


[Ch.65 


§5809.  Effect  of  domestic  corporation  receiving  charter  else- 
where.   The  jurisdiction  of  the  legislature  or  courts  of  a  state  to 


bury  Lumber  Co.,  187  Fed.  1005; 
Pearee  v.  Sutherland,  164  Fed.  609; 
Parks  v.  United  States  Bankers'  Cor- 
poration, 140  Fed.  160;  Hutchinson  v. 
American  Palace-Car  Co.,  104  Fed. 
182;  8idway  v.  Missouri  Land  ft  Live- 
stock Co.;  101  Fed.  481;  Leary  v. 
Columbia  River  ft  Puget  Sound  Nav. 
Co.,  82  Fed.  775;  Republican  Moun- 
tain Silver  Mines  v.  Brown,  58  Fed. 
644,  24  L.  B.  A.  776.  See  also  Moxie 
Nerve  Food  Co.  v.  Baumback,  32  Fed. 
205. 

Alabama.  Importing  ft  Exporting 
Co.  v.  Locke,  50  Ala.  332. 

Arkansas.  Dickey  v.  Southwestern 
8urety  Ins.  Co.,  119  Ark.  12,  Ann.  Cas. 
1917  B  634,  173  S.  W.  398;  Federal 
Union  Surety  Co.  v.  Flemister,  95  Ark. 
389,  130  8.  W.  574;  Culver  Lumber  ft 
Manufacturing  Co.  v.  Culver,  81  Ark. 
102,  118  Am.  St.  Bep.  17,  99  S.  W. 
391;  Lange  v.  Burke,  69  Ark.  85,  61 
S.  W.  165. 

Connecticut.  Low  v.  B.  P.  K. 
Pressed  Metal  Co.,  91  Conn.  91,  99 
Atl.  1;  Barber  v.  International  Co.  of 
Mexico,  73  Conn.  587,  48  Atl.  758. 

District  of  Columbia.  Indian  Pro- 
tective Ass'n  v.  Gordon,  34  App.  Cas. 
553,  aff'd  on  opinion  of  court  below 
in  225  U.  &  698,  56  L.  Ed.  1262  (mem. 
dec). 

Florida.  John  H.  McGowan  Co.  v. 
Ingalls,  60  Fla.  116,  53  So.  932. 

Georgia.  Dodge  v.  Pyrolusite  Man- 
ganese Co.,  69  Ga.  665. 

Idaho.  See  Rowe  v.  Stevens,  25 
Idaho  237,  137  Pae.  159. 

Illinois.  Edwards  v.  Schillinger, 
245  111.  231,  33  L.  B.  A.  (N.  S.)  895, 
137  Am.  St.  Bep.  308,  91  N.  E.  1048, 
aff'g  148  HI.  App.  227;  Baker  v. 
Backus,  32  111.  79,  110;  Heitkamp  v. 
American  Pigment  ft  Chemical  Co., 
158  HI.  App.  587. 

Iowa.      Miller    v.    Hawkeye    Gold 


Dredging  Co.,  156  Iowa  557,  137  N.  W. 
507;  In  re  Culver's  Estate,  145  Iowa 
1,  25  L.  B.  A.  (N.  8.)  384,  123  N.  W. 
743;  Carey  v.  Cincinnati  ft  C%  B.  Co., 
5  Iowa  357. 

Maryland.  Stockley  v.  Thomas,  89 
Md.  663,  43  Atl.  766;  Condon  v.  Mutu- 
al Reserve  Ass'n,  89  Md.  99,  44  L.  B. 

A.  149,  73  Am.  8t.  Bep.  169,  42  Atl. 
944;  North  State  Copper  ft  Gold 
Min.  Co.  v.  Field,  64  Md.  151,  20  Atl. 
1039;  Wilkins  v.  Thome,  60  Md.  253. 

Massachusetts.  Olds  v.  City  Trust, 
Safe  Deposit  ft  Surety  Co.,  185  Mass. 
500,  102  Am.  Bep.  356,  70  N.  E.  1022; 
Richardson  v.  Clinton  Wall  Trunk 
Mfg.  Co.,  181  Mass.  580,  64  N.  E. 
400;  Andrews  v.  Moen,  162  Mass.  294, 
38  N.  E.  505;  Folger  v.  Columbian  Ins. 
Co.,  99  Mass.  267,  96  Am.  Dec.  747. 

Minnesota.  See  Gulledge  Bros.  Lum- 
ber Co.  v.  Wenatchee  Land  Co.,  115 
Minn.  491,  132  N.  W.  992;  Guilford 
v.  Western  U.  Tel.  Co.,  59  Minn.  332, 
50  Am.  St.  Bep.  407,  61'  N.  W.  324. 

Missouri  State  v.  Adams,  44  Mo. 
570. 

New  Hampshire.  Bank  Com 're  v. 
Granite  State  Provident  Ass'n,  70  N. 
H.  557,  85  Am.  8t.  Bep.  646,  49  Atl. 
124. 

New  York.  Martyne  v.  American 
Union  Fire  Ins.  Co.  of  Philadelphia, 
216  N.  Y.  183,  110  N.  E.  502,  aff'g  168 
App.  Div.  380,  153  N.  Y.  Supp.  433; 
Merrick  v.  Van  8antvoord,  34  N.  Y. 
208;  Sinnett  v.  Hanan,  156  App.  Div. 
323,  141  N.  Y.  Supp.  505;  Horton  v. 
Thomas  McNally  Co.,  155  App.  Div. 
322,  140  N.  Y.  Supp.  357  (dissenting 
opinion);  Atlantic  Dredging  Co.  v. 
Beard,  145  App.  Div;  342,  130  N.  Y. 
Supp.  4,  aff'd  203  N.  Y.  584,  96  N.  E. 
415;  Howe  v.  New  York,  N.  H.  ft  H. 

B.  Co.,  142  App.  Div.  451,  126  N.  Y. 
Supp.  1090;  Miller  v.  Barlow,  88  App. 
Div.  529,  86  N.  Y.  Supp.  310,  rev'd 
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forfeit  the  charter  of  a  corporation  created  by  or  under  the  laws  of 


179  N.  Y.  294,  72  N.  E.  116;  Hallen- 
borg  v.  Greene,  66  App.  Div.  590,  73 
N.  T.  Supp.  403;  Dreyfuss  ft  Co.  v. 
8eale  ft  Co.,  37  App.  Div.  351,  41  N. 
Y.  Supp.  875;  In  re  Great  Northern 
Const.  Co.,  50  Misc.  467,  100  N.  Y. 
Supp.  564;  Dreyfuss  v.  Charles  Seale 
ft  Co.,  18  Misc.  551,  41  N.  Y.  Supp. 
875;  Redmond  v.  Enfield  Mfg.  Co.,  13 
Abb.  Pr.  (N.  S.)  332;  Howell  v.  Chi- 
cago ft  N.  W.  R.  Co.,  51  Barb.  378; 
Murray  v.  Vanderbilt,  39  Barb.  140; 
Barclay  v.  Talman,  4  Edw.  Ch. 
123;  Day  v.  United  States  Car-8pring 
Co.,  9  N.  Y.  Super.  Ct.  608. 

North  Carolina,  Blaekwell  v.  Mutu- 
al Reserve  Fund  Life  Ass'n,  141  N. 
C.  117,  5  L.  R.  A.  (N.  S.)  771,  115 
Am.  St.  Rep.  677,  53  S.  E.  833. 

Rhode  Island.  Stafford  ft  Co.  v. 
American  Mills  Co.,  13  R.  I.  310. 

Tennessee.  Adams  v.  Chattanooga 
Co.,  128  Tenn.  505,  161  S.  W.  1131; 
Smith  v.  St.  Louis  Mut.  Life  Ins.  Co., 
3  Tenn.  Ch.  502. 

Texas.  American  Tribune  New 
Colony  v.  Schuler,  34  Tex.  Civ.  App. 
560,  79  S.  W.  370. 

Washington.  See  Matson  v.  Ken- 
necott  Mines  Co.,  101  Wash.  12,  171 
Pae.  1040;  Droppelman  v.  Illinois 
Surety  Co.,  95  Wash.  476,  L.  R.  A. 
1917  D  1032,  164  Pac.  70;  Pacific  Coast 
Coal  Co.  v.  Esary,  85  Wash.  448,  148 
Pac.  579. 

Wisconsin.  Lehr  v.  Murphy,  136 
Wis.  92,  116  N.  W.  893. 

See  |  5793,  supra. 

A  federal  court  will  not  entertain 
a  suit  to  dissolve  a  foreign  corpora- 
tion,  notwithstanding  the  fact  that 
the  corporate  assets  are  within  the 
jurisdiction  of  the  court.  Maguire  v. 
Mortgage  Co.  of  America,  203  Fed. 
858. 

A  court  of  equity  will  not,  at  the 
rait  of  a  resident  stockholder,  en- 
tertain a  suit  to  wind  up  a  foreign 


corporation  domesticated  within  the 
state,  where  all  its  undistributed  as- 
sets are  in  the  state  by  which  the 
corporation  was  created.  "This  on 
the  ground  that,  the  governing  officers 
and  the  property  to  be  affected  being 
out  of  the  state,  the  court  could  ren- 
der no  effective  decree,  and  would 
leave  the  claimants  to  seek  their  rem- 
edy in  the  jurisdiction  where  the  cor- 
poration was  created.1'  Adams  v. 
Chattanooga  Co.,  128  Tenn.  505,  161 
S.  W.  113L 

A  state  statute  which  invests  a 
state  court  with  jurisdiction  in  equity 
to  wind  up  an  insolvent  corporation, 
which  power  neither  the  state  courts 
nor  the  federal  courts  had  previously 
exercised,  will  be  recognized  by  the 
federal  courts  as  giving  them  juris- 
diction, provided  the  subject-matter 
of  the  legislation  is  equitable  in  char- 
acter and  the  court  has  the  requisite 
jurisdiction  by  reason  of  diversity  of 
citizenship.  Conklin  v.  United  Ship- 
building Co.,  123  Fed.  913. 

' '  The  defendant  corporation  was  in- 
corporated in  this  state.  This  was  its 
corporate  home.  Creditors  and  share- 
holders of  the  corporation  when  they 
became  such,  wherever  the  transac- 
tion took  place,  impliedly  agreed  that 
in  case  of  insolvency  the  final  settle- 
ment of  the  corporation's  affairs 
should  be  made  in  this  state,  and  be 
governed  by  the  laws  of  the  state. " 
Bank  Corners  v.  Granite  State  Provi- 
dent Ass'n,  70  N.  H.  557,  85  Am.  St. 
Rep.  646,  49  Atl.  124. 

Where  the  duration  of  a  domestic 
corporation  is  limited  to  the  term  of 
twenty  years  and  it  is  provided  that 
the  period  of  corporate  existence  may 
be  extended  upon  compliance  with 
certain  terms  and  conditions,  and  by 
another  statute  foreign  corporations 
permitted  to  do  business  in  the  state 
are  subjected  to  all  the  liabilities,  re- 
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that  state  is  not  in  any  way  affected  by  the  fact  that  the  corporators 
have  received  charters  from  other  states.  It  may  be  dissolved  in  any 
one  of  such  states  without  its  franchises  in  the  other  states  being 
affected.13 

§  5810.  Effect  of  dissolution  of  corporation  by  state  of  its  domi- 
cile. When  a  corporation  has  been  dissolved  under  the  laws  of  the 
state  in  which  it  was  created*  it  is  defunct  in  every  other  state.14  Such 
a  decree  of  dissolution  is  binding  everywhere.11 


strictions  and  duties  imposed  upon 
domestic  corporations  of  like  charac- 
ter, and  it  is  provided  that  they  shall 
have  no  other  or  greater  powers,  it 
is  held  that  a  foreign  corporation, 
although  endowed  by  the  law  of  its 
creation  with  the  right  to  exist  for 
fifty  years,  ceases  to  have  the  right 
to  exercise  its  franchises  in  the  state 
afterr  the  period  of  twenty  years  from 
the  time  of  its  beginning  to  do  busi- 
ness therein,  unless  it  complies  wUh 
the  terms  of  the  extension  act.  Iron 
Silver  Min.  Co.  v.  Cowie,  31  Colo.  450, 
72  Pac^  1067. 

IS  Hart  v.  Boston,  H.  ft  E.  B.  Co., 
40  Conn.  524.     See   %  5567,  supra. 

14  United  States.  Indian  Protective 
Ass'n  v.  Gordon,  225  U.  S.  698,  56  L. 
Ed.  1262  (mem.  dec),  aff'g  34  App. 
Cas.  (D.  C.)  553;  Bobinson  v.  Mutual 
Reserve  Life  Ins.  Co.,  182  Fed.  850; 
Marion  Phosphate  Co.  v.  Perry,  74 
Fed.  425,  33  L.  B.  A.  252. 

Kentucky.  Galliopolis  Bank  v. 
Trimble,  6  B.  Mon.  599,  602. 

New  York.  Sinnott  v.  Hanan,  156 
App.  Div.  323,  141  N.  Y.  Supp.  505; 
Bpdgers  v.  Adriatic  Fire  Ins.  Co.,  148 
K  Y.;  34;  Atlantic  Dredging  Co.  v. 
Beatd,  145  App.  Div:  342,  130  N.  Y. 
Supp.  4,  aff  M  203  N.  Y.  584,  96  N.  E. 
415.:     '•*     *'•' 

Texas.  Baldwin  v,  Johnson,  95  Tex. 
85,  65  8;  W:  171^ 

-:;'W«&ngton:'  &ee  Nation  vV  Ken* 
neeott'  Mines  Oo.; s  10l"  *Tash-'.  ';i&y;*tt' 
Pac.  1040;' Droppelmari  v.  Illinois  Sur* 


ety  Co.,  95  Wash.  476,  L.  B.  A.  1917  D 
1032,  164  Pac.  70. 

See  also  §§2954,  2955,  supra. 

It  District  of  Columbia.  Indian  Pro- 
tective Ass'n  v.  Gordon,  34  App.  Cas. 
553,  aff'd  on  opinion  of  court  below 
in  225  U.  S.  698,  56  L.  Ed.  1262  (mem. 
dec). 

Kentucky.  Galliopolis  Bank  v.  Trim- 
ble, 6  B.  Mon.  599,  602. 

Massachusetts.  Remington  v.  8a- 
mana  Bay  Co.,  140  Mass.  494. 

Minnesota,  Gu Hedge  Bros.  Lumber 
Co.  v.  Wenatchee  Land  Co.,  115  Minn. 
491,  132  N.  W.  992. 

New  York.  Martyne  v.  American 
Union  Fire  Ins.  Co.  of  Philadelphia, 
216  N.  Y.  183,  110  N.  E.  502,  aff'g 
168  App.  Div.  380,  153  N.  Y.  Supp. 
433;  Merchants'  Loan  &  Trust  Co.  v. 
Clair,  107  N.  Y.  663,  14  N.  E.  414; 
MeCulloch  v.  Norwood,  58  N.  Y.  562; 
Sinnott  v.  Hanan,  156  App.  Div.  323, 
141  N.  Y.  Supp.  505;  Atlantic  Dredg- 
ing Co.  v.  Beard,  145  App.  Div.  342, 
130  N.  Y.  Supp.  4,  aff'd  203  N.  Y. 
584,  96  N.  E.  415. 

Washington.  Matson  v.  Kennecott 
Mines  Co.,  101  Wash.  12,  171  Pac. 
1040. 

A  decree  of  a  revolutionary  govern- 
ment established  in  a  foreign  country 
dissolving  a  corporation  which  had 
been  created  '  by  its  'predecessor  was 
recognized,  notwithstanding  such  gov*- 
ernmetit  had'  not,  at  the  time  when 
such  decree*  war  rendered;  been*  recog- 
need  by  the  United  States.    Beming* 
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§  5811.  Effect  of  dissolution  in  domiciliary  state  on  suits.  As  has 
been  stated  elsewhere,  independently  of  statutory  provisions,  a  cor- 
poration which  has  been  finally  dissolved  by  judicial  decree  is  no 
longer  a  legal  entity,  and  cannot,  therefore,  be  made  a  party  defendant 
to  a  suit.16  This  principle  also  applies  when  the  dissolved  corporation 
is  foreign  to  the  state  in  which  the  suit  is  attempted,17  and  a  suit 


ton  &  Sons  v.  Samana  Bay  Co.,  140 
Mass.  494,  5  N.  E.  292.  See  also 
McLaren  v.  Pennington,  1  Paige  (N. 
Y.)  102. 

In  considering  whether  or  not  a 
corporation  organized  under  the  laws 
of  New  Jersey  was  dissolved  by  a 
proclamation  of  the  governor  of  that 
state  under  a  statute  of  that  state 
which  provided  that,  if  any  corpora- 
tion should  for  two  consecutive  years 
neglect  or  refuse  to  pay  any  tax  that 
had  been  duly  assessed  against  it,  "the 
charter  of  such  corporation  shall  be 
void,  and  all  powers  conferred  by  law 
upon  such  corporation  are  hereby  de- 
clared inoperative  and  void/'  it  was 
said  in  Sinnott  v.  Hanan,  156  N.  Y. 
App.  Div.  323,  141  N.  Y.  Supp.  505: 
"It  is  also  urged  that  the  courts  of 
this  state  will  not  recognize  a  foreign 
corporation  as  extinct  because  of  the 
revocation  of  its  charter  for  nonpay- 
ment of  taxes,  in  the  absence  of  a 
judicial  decree  to  that  effect.  The 
two  cases  cited  to  sustain  this  con- 
tention (Kincaid  v.  DwineUe,  59  N. 
-Y.  348;  New  England  Iron  Co.  v. 
Gilbert  Elevated  B.  Co.,  91  N.  Y. 
153)  each  involve  a  domestic  corpo- 
ration which  had  not  been  dissolved, 
and  they  do  not  sustain  this  conten- 
tion. Kincaid  v.  Dwindle,  I  regard 
as  an  authority  to  the  contrary.  The 
court  say 8:  'A  corporation  may  by 
virtue  of  proceedings  against  it,  or 
by  reason  of  its  pecuniary  condition, 
cease  to  exist  for  all  practical  pur- 
poses, all  the  purposes  for  which  it 
was  created  or  for  which  a  corpora- 
tion may  exist;  but  it  cannot  be  held 
to  be  actually  dissolved  till  so  ad- 


judged and  determined,  either  by 
judicial  sentence  or  the  sovereign 
power.  In  the  case  at  bar  the  cor- 
poration was  dissolved  by  the  sover- 
eign power.'  "  See  also  Indian  Pro- 
tective Ass'n  v.  Gordon,  225  U.  8. 
698,  56  L.  Ed.  1262  (mem.  dec),  aff'g 
34  App.  Cas.  (D.  C.)553. 

It  is  held  in  New  York  that  where 
a  cour;  of  the  state- by  which  a  cor- 
poration \vas  created  enters  a  decree 
dissolving  the  corporation,  and  ap- 
pointing a  receiver  for  its  assets,  the 
statutes  of  the  corporation  in  the 
state  of  New  York  is  not  affected 
thereby  nor  are  the  remedies  of  cred- 
itors of  that  state  abridged  until  ac- 
tion is  taken  in  that  state  to  enforce 
the  judgment  of  dissolution.  Ham- 
mond v.  National  Life  Ass'n,  58  N. 
Y.  App.  Div.  453,  69  N.  Y.  Supp.  585, 
appeal  dismissed  168  N.  Y.  262,  61  N. 
E.  244. 

16  See  58  2954,  2955,  supra,  and 
§  5810,  supra.  See  also  Chap.  64, 
supra. 

17  United  States.  Indian  Protective 
Ass'n  v.  Gordon,  225  U.  S.  698,  56  L. 
Ed.  1262  (mem.  dec),  aff'g.  34  App. 
Cas.  (D.  C.)  553;  Bobinson  v.  Mutual 
Reserve  Fund  Life  Ins.  Co.,  182  Fed. 
850;  Marion  Phosphate  Co.  v.  Perry, 
74  Fed.  425,  33  L.  B.  A.  252;  Mumma 
v.  Potomac  Co.,  8  Pet.  281,  284,  8  L, 
Ed.  945. 

Alabama.  Pitts  v.  National  Life 
Ass'n,  130  Ala.  413,  30  So.  374. 

District  of  Columbia.  Indian  Pro- 
tective Ass'n  v.  Gordon.  34  App.  Cas. 
553,  aff'd  225  U.  S.  698,  56  L.  Ed. 
1262  (mem.  dec). 
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against  it  is  abated  by  its  dissolution  and  a  judgment  entered  against 
it  in  such  suit  is  a  nullity.1*    The  same  doctrine  must  prevail  though 


Illinois.  Foreite  Powder  Co.  v. 
Herdien,  162  111.  App.  425. 

Massachusetts,  Remington  ft  Sons 
v.  Samana  Bay  Co.,  140  Mass.  494,  5 
N.  E.  292. 

Minnesota.  Gulledge  Bros.  Lumber 
Co.  v.  Menatchee  Land  Co.,  122  Minn. 
266,  46  L.  B.  A.  (N.  S.)  697,  142  N. 
W.  305. 

New  York.  Marty ne  v.  American 
Union  Fire  Ins.  Co.  of  Philadelphia, 
216  N.  Y.  183,  110  N.  E.  502,  aff'g 
168  App.  Div.  380,  153  N.  Y.  Supp. 
433;  Wamsley  v.  H.  L.  Horton  ft  Co., 
153  N.  Y.  687,  48  N.  E.  1107,  12  App. 
Div.  312,  42  N.  Y.  Supp.  767;  Mer- 
chants '  Loan  ft  Trust  Co.  v.  Clair,  107 
N.  Y.  663,  14  N.  E.  414;  Sturges  v. 
VanderbUt,  73  N.  Y.  384;  McCulloch 
v.  Norwood,  58  N.  Y.  562;  Sinnott  v. 
Hanan,  156  App.  Div.  323,  141  N.  Y. 
Supp.  505,  rev'd  214  N.  Y.  454,  108 
N.  E.  858;  Atlantic  Dredging  Co.  v. 
Beard,  145  App.  Div.  342,  130  N.  Y. 
Supp.  4,  aff'd  203  N.  Y.  584,  96  N.  E. 
415;  People  v.  Mercantile  Credit  Guar. 
Co.,  65  App.  Div.  306,  72  N.  Y.  Supp. 
858;  In  re  Stewart,  40  Misc.  32,  81 
N.  Y.  Supp.  209,  39  Misc.  275,  79  N. 
Y.  Supp.  525. 

Texas.  Life  Ass'n  of  America  v. 
Goode,  71  Tex.  90,  8  S.  W.  639. 

Washington.  Matson  v.  Kennecott 
Mines  Co,,  171  Pac.  1040. 

Justice  Story,  in  Mumma  v.  Poto- 
mac Co.,  8  Pet.  (U.  S.)  281,  286,  8  L. 
Ed.  945,  said:  "There  is  no  pretense 
to  say  that  a  scire  facias  can  be 
maintained,  and  a  judgment  had  there- 
on, against  a  dead  corporation,  any 
more  than  against  a  dead  man." 

In  some  jurisdictions,  however,  it 
is  held  that  suits  may  be  instituted 
by  a  creditor  of  a  foreign  corporation 
to  subject  property  in  the  state  to  his 
claim,  notwithstanding  it  has  been 
legally  dissolved  in  the  state  by  which 


it  was  created.  Hibernia  Nat.  Bank 
v.  Lacombe,  21  Hun  (N.  Y.)  166,  aff'd 
84  N.  Y.  367,  38  Am.  Bep.  518;  Mc- 
Culloch v.  Norwood,  36  N.  Y.  Super. 
Ct.  180.  See  also  Yallette  v.  Ken- 
tucky Trust  Co.  Bank,  2  Handy  (Ohio) 
1;  Northwestern  Elec.  Co.  v.  Zimmer- 
man, 67  Ore.  150,  Ann.  Cas.  1915  C 
927,  135  Pac.  330. 

IS  First  Nat.  Bank  of  Selma  v. 
Colby,  21  Wall.  (U.  8.)  609,  22  L.  Ed. 
687;  Marion  Phosphate  Co.  v.  Perry, 
74  Fed.  425;  Fitts  v.  National  Life 
Ass'n,  130  Ala.  413,  30  So.  374;  Mer- 
chants' Loan  ft  Trust  Co.  v.  Clair, 
107  N.  Y.  663,  14  N.  E.  414,  aff'g  36 
Hun  (N.  Y.)  362;  Stnrges  v.  Vander- 
bilt,  73  N.  Y.  384;  Wamsley  v.  H.  L. 
Horton  ft  Co.,  12  N.  Y.  App.  Div.  312, 
aff'd  153  N.  Y.  687,  48  N.  E.  1107;  In 
re  Stewart,  40  N.  Y.  Misc.  32,  81  N.  Y. 
Supp.  209,  39  N.  Y.  Misc.  275,  79  N. 
Y.  Supp.  525;  Matson  v.  Kennecott 
Mines  Co.,  101  Wash.  12,  171  Pac. 
1040. 

See  further  §§  2954  and  2955,  supra. 

A  federal  court  sitting  in  New 
York,  in  considering  the  effect  of  cer- 
tain judgments  rendered  in  North 
Carolina  after  the  dissolution  of  a 
corporation  organized  under  the  laws 
of  New  York,  said:  "The  exceptions 
filed  •  •  •  are  overruled  so  far 
as  they  depend  upon  the  North  Caro- 
lina judgments,  because  the  courts  had 
no  jurisdiction  of  the  defendant  after 
it  was  dissolved.  Pennoyer  v.  Neff, 
95  U.  S.  714;  Pendleton  v.  Russell, 
144  U.  S.  640;  Bodgers  v.  Adriatic 
Fire  Ins.  Co.,  148  N.  Y.  34.  The  stat- 
ute of  North  Carolina  could  no  more 
give  jurisdiction  in  such  a  ease  at 
least  as  to  assets  without  the  state, 
than  it  could  give  jurisdiction  over 
the  estate  of  a  dead  defendant  or  of 
a  nonresident  not  personally,  served. 
Cases  which  hold  that  service  upon 
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the  extinct  foreign  corporation  may  have  done  business  in,  and  left 
property  in,  the  state  where  suit  is  attempted,  for  the  obvious  reason 
that  an  adversary  suit  is  impossible  where  there  is  no  adversary.19 
Cases  which  hold  that  service  upon  an  official  agent  of  the  state  is 
sufficient  to  bring  a  foreign  corporation  into  court  even  after  it  has 
ceased  to  do  business  in  the  state  do  not  apply  to  a  corporation  which 
has  ceased  to  exist.80  It  is  also  held  that  a  judgment  in  another  state 
against  a  foreign  corporation  will  have  no  extraterritorial  effect  after 
the  corporation  has  been  dissolved  by  a  final  judgment  of  the  court  in 
its  own  state,  when  the  appearance  by  the  representatives  of  such  cor- 
poration in  the  action  was  wholly  withdrawn  in  such  other  state.81 


an  official  agent  of  the  state  brings 
the  company  into  court,  even  after  it 
has  ceased  to  do  business  in  the  state, 
like  Woodward  v.  Mutual  Reserve 
Fund  Life  Ins.  Co.,  178  N.  Y.  485,  102 
Am.  St.  Rep.  519,  aff'd  200  TJ.  8.  612, 
do  not  apply  to  a  company  which  has 
ceased  to  exist."  Robinson  v.  Mutual 
Reserve  Fund  Life  Ins.  Co.,  182  Fed. 
850.  See  also  Life  Ass'n  of  America 
v.  Goode,  71  Tex.  90,  8  S.  W.  639. 
See,  however,  Matson  v.  Kennecott 
Mines  Co.,  101  Wash.  12,  171  Pae. 
1040. 

See  for  effect  of  foreign  corpora- 
tion defendant  becoming  defunct  in 
a  suit  brought  under  adverse  claims 
statutes  of  North  Dakota  (N.  D.  B. 
S.  Code)  and  proper  procedure,  Mur- 
phy v.  Missouri  &  K.  Land  &  Loan 
Co.,  28  N.  D.  519,  149  N.  W.  957. 

19  Fitts  v.  National  Life  Ass  'n,  130 
Ala.  413,  30  So.  374.  Sharpe,  J., 
said:  "The  total  lack  of  a  defend- 
ant in  the  present  case  distinguishes 
it  plainly  from  those  which  have 
arisen  between  receivers  of  existing 
corporations  and  creditors  and  others 
having  claims  against  property  within 
the  territory  of  the  suit.  Such  were 
the  cases  of  *  *  *.  Rogers  v. 
Haines,  96  Ala.  586;  Boulware  v. 
Davis,  90  Ala.  207,  9  L.  R.  A.  601; 
and  City  Ins.  Co.  of  Providence  v. 
Commercial  Bank  of  Bristol,  68  111. 
348.     In  the  latter  ease  the  opinion, 


while  upholding  an  attachment  as 
against  a  foreign  receiver,  conceded 
as  true  that  it  could  not  have  been 
done  if  the  corporation  had  been  de- 
funct. In  Life  Association  of  Amer- 
ica v.  Fassett,  102  111.  324,  suit  was 
commenced  and  a  lien  by  attachment 
acquired  before  the  decree  of  dissolu- 
tion was  rendered  in  Missouri,  and  it 
appeared  that  the  decree  provided  for 
continuing  the  corporation's  existence 
during  a  period  for  purposes  of  suit 
and  settling  debts.  Such  were  the 
facts  upon  which  the  court' held  that 
the  protecting  policy  disclosed  by  stat- 
utes continuing  dissolved  '  domestic 
corporations  should  be  applied  by  al- 
lowing the  suit  to  proceed  to  judg- 
ment after  the  decreed' 

SO  Robinson  v.  Mutual  Reserve  Life 
Ins.  Co.,  182  Fed.  850,  distinguishing 
Woodward  v.  Mutual  Reserve  Life 
Ins.  Co.,  178  N.  Y.  485,  102  Am.  St. 
Rep.  519,  71  N.  E.  10,  aff'd  200  U.  S. 
612,  50  L.  Ed.  620  (mem.  dec). 

tl  People  v.  Mercantile  Credit  Guar. 
Co.,  65  N.  T.  App.  Div.  306,  72  N.  Y. 
Supp.  858.  See  Sinnott  v.  Hanan,  156 
N.  Y.  App.  Div.  323,  141  N.  Y.  Supp. 
505. 

Under  a  statute  providing  that  all 
corporations,  whether  they  expire  by 
limitations,  or  are  otherwise  dissolved, 
shall  nevertheless  be  continued  as 
bodies  corporate,  for  the  term  of  one 
year  from  such  expiration  or  dissolu- 
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The  statutes  of  a  state  may  provide  that  actions  against  a  foreign 


tion,  and  until  all  litigation  to  which 
such  corporation  is  a  party,  if  begun 
within  that  time  and  process  served 
within  said  year,  is  ended,  for  the  pur- 
pose of  prosecuting  and  defending 
suits  by  or  against  them,  begun  within 
said  time,  it  is  held  that  where  a  for- 
eign corporation  appeared  generally 
in  an  action  within  a  year  after  its 
dissolution,  the  plaintiff  might  proceed 
to  final  judgment.  Matson  v.  Ken- 
necott  Mines  Co.,  101  Wash.  12,  171 
Pac.  1040. 

The  Court  of  Appeals  of  New  York, 
in  Sinnott  v.  Hanan,  214  N.  Y.  454, 
108  N.  E.  858,  had  for  determination 
this  exact  question  in  substance,  al- 
though that  was  a  question  of  abate- 
ment of  a  pending  action.  A  New 
Jersey  corporation  was  disincorpo- 
rated under  the  New  Jersey  law,  pend- 
ing an  action  against  it  in  the  New 
York  courts.  Judge  Collin  said: 
"The  Corporation  Act  of  New  Jersey 
contained,  however,  a  section  (section 
53)  as  follows:  'All  corporations, 
whether  they  expire  by  their  own 
limitation  or  be  annulled  by  the  leg- 
islature or  otherwise  dissolved,  shall 
be  continued  bodies  corporate  for  the 
purpose  of  prosecuting  and  defending 
suits  by  or  against  them,  and  of 
enabling  them  to  settle  and  close  their 
affairs,  to  dispose  of  and  convey  their 
property  and  to  divide  their  capital, 
but  not  for  the  purpose  of  continu- 
ing the  business  for  which  they  were 
established.'  Inasmuch  as  this  sec- 
tion relates  to  and  regulates  the  cor- 
porate existence  and  power,  it  has 
extraterritorial  operation  and  effect, 
even  as  had  the  statute  under  which 
the  corporation  was  created  and  which 
was  a  part  of  its  charter  and  the  law 
of  its  existence.  Relfe  v.  Bundle, 
103  U.  S.  222,  26  L.  Ed.  337;  Michi- 
gan State  Bank  v.  Gardner,  15  Gray 
(Mass.)  362.     The  existence  and  the 


powers  of  any  foreign  corporation 
coming  into  this  state  to  do  business 
are  at  all  times  subject  to  the  law  of 
its  creation  and  of  its  domicile,  and, 
additionally,  to  our  laws  relating  to 
it,  and  the  terms  laid  down  by  our 
legislature  as  conditions  of  allowing 
it  to  transact  business  here.  Bank  of 
Augusta  v.  Earto,  13  Pet.  519,  5SS, 
589,  10  L.  Ed.  274;  Demarest  v.  Flack, 
128  N.  Y.  205,  28  N.  E.  645,  13  L,  B. 
A.  854;  Hoyt  v.  Thompson's  Executor, 
19  N.  Y.  207.  The  sections  we  have 
quoted  are  therefore  entitled  to  rec- 
ognition and  enforcement  by  the 
courts  of  this  state.  They  apparently 
and  under  authority  (American  Surety 
Co.  v..  Great  White  Spirit  Co.,  58  N. 
J.  Eq.  526,  43  Atl.  579),  are  parts  of 
a  legislative  scheme  respecting  cor- 
porations, are  in  pari  materia,  and  to 
be  construed  together.  Their  effect 
was  to  continue  the  life  of  the  cor- 
poration as  to  its  capacity  to  prose- 
cute and  defend  suits  by  or  against 
it,  to  settle  and  close  its  affairs,  to 
dispose  of  and  convey  its  property 
and  to  divide  its  capital,  and  to  de- 
stroy its  capacity  and  existence  in 
all  other  respects  and  for  all  other 
purposes.  Under  them  the  action  did 
not  abate,  because  as  to  it  the  corpo- 
rate existence  was  not  affected.  The 
corporation  remained  the  defendant 
with  its  power  and  authority  to  de- 
fend existent  and  unlessened. ' ' 

In  Marion  Phosphate  Co.  v.  Perry, 
74  Fed.  425,  33  L.  B.  A.  252,  it  was 
attempted  to  invoke  the  law  of  Flor- 
ida in  the  determination  of  the  ques- 
tion of  the  disincorporation  of  a 
Georgia  corporation  which  became  a 
party  to  litigation  in  the  federal  court 
in  Florida.  The  Circuit  Court  of 
Appeals  held  that:  "The  Chat- 
ham Investment  Company,  incorpo- 
rated under  the  laws  of  the  state  of 
Georgia,  when  dissolved  according  to 
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corporation  which  has  been  dissolved  or  whofee  charter  has  expired 
shall  toot  abate.*8 

A  corporation  which  has  been  dissolved  by  the  proper  authority  in 
the  state  by  which  it  was  created  cannot  maintain  a  suit  in  another 
jurisdiction.88  And  in  the  absence  of  saving  legislation,  a  decree  of 
dissolution  in  the  domiciliary  state  abates  all  actions  which  have  been 
brought  by  such  foreign  corporation  and  which  are  pending.84   Where, 


those  laws,  beeame  a  dissolved  cor- 
poration everywhere — dead  in  Florida 
as  well  as  Georgia.".  It  was  not 
claimed  or  suggested  in  that  case  that 
the  corporation  law  of  Georgia  had 
any  saving  provision  as  to  disincorpo- 
tation,  as  the  law  of  Florida  had, 
which  was  much  like  the  Nevada  law. 
That  decision,  like  the  New  York  de- 
cision above  quoted  from,  means  only 
that  the  coming  into  and  going  out 
of  existence  of  a  corporation  is  de- 
terminable from  the  laws  of  the  state 
of  creation. 

JBSturges'  v.  Vanderbilt,  73  N.  Y. 
384.  See  Farmers'  Bank  v.  Ely,  2  N. 
Y.  Leg.  Obs.  274;  State  Bank  v.  Cor* 
with,  6  Wis.  551.  See  also,  as  to  re- 
vival statutes,  §§2954,  2955,  supra. 

As  to  the  effect  of  a  local  statute 
continuing  existence  for  certain. pur- 
poses, see  §  5819,  infra. 

A  statute  providing  that  in  case  of 
the  death  of  the  sole  plaintiff  or  a 
sole  defendant,  if  the  cause  of  action 
survives,  the  action  may  be  continued 
by  or  against  the  representative  or 
successor  in  interest,  is  held  to  apply 
to  both  foreign  and  domestic  corpo- 
rations where  there  is  also  a  statute 
providing  that  actions  shall  not  abate, 
if  the  cause  of  action  survives.  Sin- 
nott  v.  Hanan,  156  N.  Y.  App.  Div. 
323,*  141  N.  Y.  Supp.  505,  rev'd  214 
N.  Y.  454,  108  N.  B.  858;  Wamsley 
v.  H.  L.  Horton  &  Co.,  12  N.  Y.  App. 
Div.  312,  42  N.  Y.  Supp.  767. 

Under  a  statute  providing  that  ac- 
tions shalt  not  abate* if  the  cause  of 
action  survives,  and  that,  in  jcase  of 
the  death  of  the  sole  plaintiff  or  a 


sole  defendant,  if  the  cause  of  action 
survives,  the  action  may  be  continued 
by  or  against  the  representative  or 
successor  in  interest,  and  another  stat- 
utory provision  to  the  effect  that  the 
entry  of  a  judgment  against  a  party 
who  dies  before  the  verdict,  report 
or  decision,  is  void,  it  is  held  that 
upon  the  dissolution  of  a  foreign  cor- 
poration all  further  proceedings 
against  it  are  stayed,  unless  applica- 
tion is  made  to  the  court  in  which 
such  proceedings  are  pending  for  leave 
to  continue  the  action.  Sinnott  v. 
Hanan,  156  N.  Y.  App.  Div.  323,  141 
N.  Y.  Supp.  505,  judgment  rev'd  214 
N.  Y.  454,  108  N.  E.  858.  See  also 
Matson  v.  Kennecott  Mines  Co.,  101 
Wash.  12,  171  Pac.  1040. 

In  an  action  against  a  foreign  cor- 
poration, while  the  corporate  existence 
depends  upon  the  law  of  its  domicile, 
the  question  of  continuing  or  reviving 
actions  against  a  foreign  corporation 
after  its  dissolution  depends  upon  the 
law  of  the  place  where  the  action 
was  brought,  and  a  statute,  of  the 
state  by  which  the  corporation  was 
created  will  not  aid  the  plaintiff.  Sin- 
nott v.  pa  nan,  156  N.  Y.  App.  Div. 
323,  141  N.  Y.  Supp.  505,  judgment 
rev'd  214  N.  Y.  454,  108  N.  E.  858. 

88  Marion  Phosphate  Co.  v.  Perry, 
74  Fed.  425,  33  L.  B.  A.  252.  See 
§'§  2954,  2955,  supra. 

M  Marion  Phosphate  Co.  v.  Perry, 
74  Fed.  425,  33  L.  B.  A.  252;  Bank  of 
<Galliopolis  v.  Trimble,  6  B.  Mon. 
(Ky.)  599,  602;;  Gulledge  Bros.  Lum- 
ber Co-,  v.  Wena  tehee.  Land  .Co.,  122 
Minn,  266,  46  L.  B.  A.  :(NvS.)  697, 
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pursuant  to  the  provisions  of  the  statutes  of  a  state,  the  governor  of 
such  state  has  issued  a  proclamation  annulling  the  charter  of  a  cor- 
poration organized  under  the  laws  of  such  state  on  account  of  its 
failure  to  pay  the  franchise  taxes  imposed  upon  it,  such  corporation 
ceases  to  have  any  corporate  existence,  and  cannot  maintain  a  suit  as  a 
corporation  in  another  jurisdiction.86 

It  is  held  that  where  the  term  fixed  by  the  charter  of  a  corporation 
for  its  duration  has  expired,  and  an  action  pending  in  its  name  in  the 
courts  of  another  state  has  abated  on  account  of  that  fact,  such  action 
is  not  revived  by  a  statute  passed  after  the  expiration  of  such  term 
declaring  that  suits  pending  at  such  expiration  shall  not  abate.*6 

The  power  of  a  corporation  to  sue  or  be  sued  after  its  dissolution  in 


142  N.  W.  305;  Wamsley  v.  H.  L. 
Horton  ft  Co.,  12  N.  Y.  App.  Div.  312, 
42  N.  T.  Supp.  767,  153  N.  Y.  687,  48 
N.  E.  1107. 

In  White  Mountain  Paper  Co.  v. 
Morse  ft  Co.,  127  Fed.  643,  aff'g  127 
Fed.  180,  Putnam,  J.,  said:  "But 
following  the  ordinary  practice  in 
nearly  all,  if  not  all,  the  states,  the 
legislature  of  New  Jersey  provided 
that  a  decree  of  dissolution  should 
be,  to  a  certain  extent,  only  nisi,  so 
that  a  corporation  does  not  immedi- 
ately, on  such  a  decree,  cease  to  live, 
but  retains  for  a  specified  period  a 
qualified  existence.  Even,  if  under 
such  legislation,  from  the  time  of  the 
nominal  dissolution,  no  judgment 
could  be  rendered  against  the  corpo- 
ration according  to  the  statutes  of 
the  state  of  its  domicile,  foreign  tri- 
bunals including  federal  and  state 
courts,  in  exercising  their  appropriate 
jurisdiction,  permit  the  corporation 
meanwhile  to  sue  and  be  sued  in  its 
own  name,  and  judgments  to  be  en- 
tered for  and  against  it  accordingly. 
Pomeroy's  Lessee  v.  State  Bank,  1 
Wall.  (U.  S.)  23;  Taylor  v.  Bowker, 
111  U.  8.  110." 

Under  a  statute,  of  Michigan  pro- 
viding that  all  corporations,  whose 
charters  expire,  shall  continue  to  be 
bodies  corporate  for  three  years  for 
the  purpose  of  prosecuting  and  de- 


fending suits  by  or  against  them  and 
that  any  suit  pending  in  favor  of  a 
corporation  at  the  time  of  its  dissolu- 
tion shall  not  abate,  but  may  be  prose* 
cuted  by  the  trustees  on  whom  its 
estate  shall  have  devolved  in  its  or 
their  name,  under  the.  direction  of 
the  court  in  which  the  suit  is  pend- 
ing, it  was  held  in  Massachusetts  that, 
where  a  Michigan  corporation,  shortly 
before  the  end  of  the  three  years  next 
after  the  expiration  of  its  charter, 
sold  and  assigned  all  its  property  and 
claims  to  an  individual,  upon  his  giv- 
ing bond  to  pay  its  debts  and  do  cer- 
tain other  things,  the  assignee  could, 
after  the  expiration  of  the  three  years, 
prosecute  to  judgment,  in  the  name  of 
the  corporation,  a  suit  commenced  in 
Massachusetts  before  the  charter  of 
the  corporation  expired.  Michigan 
State  Bank  v.  Gardner,  15  Gray 
(Mass.)  362. 

See,  generally,  §§  2954,  2955,  supra. 

SB  Indian  Protective  Ass'n  v.  Gor- 
don, 34  App.  Cas.  (D.  C.)  553,  aff'd 
upon  opinion  of  court  below  in  225 
XJ.  S.  698,  56  L.  Ed.  1262  (mem.  dec). 
See  also  Sinnott  v.  Hanan,  156  N.  Y. 
App.  Div.  323,  141  N.  Y.  Supp.  505, 
judgment  rev'd  214  N.  Y.  454,  108 
N.  E.  858. 

8*  Bank  of  GalHopolis  v.  Triable, 
6  B.  Mon.  (Ey.)  599. 
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the  state  of  its  domicile  is  determined  by  the  laws  of  its  domicile,  and 
not  by  the  law  of  the  state  where  the  suit  is  instituted.97 

§  5812.  Effect  of  incomplete  dissolution  of  foreign  corporation  on 
litigation.  While  it  is  well  settled  that  suits  brought  by  or  against 
a  foreign  corporation  are  abated  by  its  dissolution,  unless  there  is  some 
effective  statutory  provision  to  the  contrary,  this  rule  applies  only  to 
cases  where  the  dissolution  of  the  corporation  is  complete  in  every 
respect,  and  has  no  application  where  by  the  decree  of  dissolution  it 
has  a  limited  existence  for  the  purpose  of  maintaining  and  defending 
suits  and 'other  purposes,  although  in  other  respects  it  is  completely 
dissolved.8*  So  a  foreign  corporation  though  dissolved,  except  for 
certain  purposes,  such  as  the  bringing  of  suits,  may  maintain  actions 
in  another  state,  and  the  laws  of  the  state  under  whose  laws  it  was 
created  in  that  respect  will  be  enforced.**  This  is  true  not  only  in 
the  courts  of  another  state,  but  also  in  a  federal  court  sitting  in 


*7  Robinson  v.  Mutual  Reserve  Life 
Ins.  Co.,  182  Fed.  850;  Harris-Wood- 
bury Lumber  Co.  v.  Coffin,  179  Fed. 
257,  aff'd  Coffin  v.  Harris- Woodbury 
Lumber  Co.,  187  Fed.  1005. 

See  further,  in  this  connection, 
$  2954,  supra. 

M  United  States.  Cushman  v.  War- 
ren-Scharf  Asphalt  Paving  Co.,  220 
Fed.  857,  certiorari  denied  238  U.  S. 
621,  59  L.  Ed.  1493  (mem.  dec); 
Harris- Woodbury  Lumber  Co.  v.  Coffin, 
179  Fed.  257;  L.  Bucki  ft  Son  Lumber 
Co.  v.  Atlantic  Lumber  Co.,  128  Fed. 
332;  White  Mountain  Paper  Co.  v. 
Morse  ft  Co.,  127  Fed.  643,  aff'g  127 
Fed.  180;  Boyd  v.  Hankinson,  92  Fed. 
49;  Dundee  Mortgage  ft  Trust  Inv. 
Co.  v.  Hughes,  89  Fed.  182. 

Illinois.  Eau  Claire  Canning  Co. 
v.  Western  Brokerage  Co.,  213  111. 
561,  73  N.  E.  430;  Life  Ass'n  of  Amer- 
ica v.  Fassett,  102  HI.  315;  Forcite 
Powder  Co.  v.  Herdien,  162  HI.  App. 
425. 

Milne.  Hunt  v.  Columbian  Ins.  Co., 
55  Me.  290,  92  Am.  Dee.  592. 

Minnesota.  Gulledge  Bros.  Lumber 
Co.  v.  Wenatchee  Land  Co.,  115  Minn. 
491, 132  N.  W.  992. 


New  York.  Sinnott  v.  Hanan,  214 
N.  Y.  454,  108  N.  E.  858,  rev'g  156 
App.  Div.  323,  141  N.  Y.  Supp.  505; 
Atlantic  Dredging  Co.  v.  Beard,  145 
App.  Div.  342, 130  N.  Y.  Supp.  4,  aff  M 
203  N.  Y.  584,  96  N.  E.  415;  O'Keilly, 
Skelly  ft  Fogarty  Co.  v.  Oreene,  17 
Misc.  302,  40  N.  Y.  Supp.  360,  aff'd 
13  Misc.  423,  18  N.  Y.  Supp.  1056; 
Hamilton  v.  Accessory  Transit  Co.,  26 
Barb.  46. 

Washington.  Matson  v.  Kennecott 
Mines  Co.,  101  Wash.  12,  171  Pac. 
1040. 

See  further  §  2955,  supra. 

•9  Cushman  v.  Warren-Seharf  As- 
phalt Paving  Co.,  220  Fed.  857,  cer- 
tiorari denied  238  TJ.  S.  621,  59  L.  Ed. 
1493  (mem.  dec.) ;  Eau  Claire  Canning 
Co.  v.  Western  Brokerage  Co.,  213 
111.  561,  73  N.  E.  430;  Forcite  Powder 
Co.  v.  Herdien,  162  111.  App.  425;  Sin- 
nott v.  Hanan,  214  N.  Y.  451,  108  N. 
E.  858,  rev'g  156  N.  Y.  App.  Div. 
323,  141  N.  Y.  Supp.  505;  O'Keilly, 
Skelly  ft  Fogarty  Co.  v.  Oreene,  17 
N.  Y.  Misc.  302,  40  N.  Y.  Supp.  360, 
aff'd  18  N.  Y.  Misc.  423,  41  N.  Y. 
8upp.  1056,  75  N.  Y.  St.  Bep.  1416, 
41  N.  Y.  Supp.  1056. 
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another  state.80  It  must  appear  from  the  decree  of  dissolution  that 
the  corporation  is  not  merely  prohibited  from  the  customary  ex- 
ercise of  its  corporate  functions  but  that  it  is  actually  extinct.  As 
said  by  the  Supreme  Court  of  Maine  in  reference  to  the  rendition 
of  a  judgment  against  a  foreign  corporation  in  the  state  to  which 
it  owed  its  existence:  "It  is  not  merely  ai  paralysis,  but  an  unquali- 
fied dissolution,  alone,  that  can  defeat  the  plaintiff's  right  to  a  judg- 
ment. It  must  be  considered  as  having  a  qualified  existence  so 
long  as  judgments  can  be  rendered  for  or  against  it  in  the  courts  of 
that  state." 81  It  is  also  held  that  where,  by  decree  rendered  by 
the  court  in  the  state  of  its  incorporation,  a  corporation  is  declared  dis- 
solved, and  for  the  purpose  of  winding  up  the  business  of  the  company, 
paying  its  debts,  etc.,  suits  are  authorized  to  be  brought  and  defended 
in  the  name  of  the  corporation,  and  it  is  also  authorized  for  the  same 
purpose  to  make  in  its  corporate  name  all  necessary  conveyances  of  its 
property  and  effects,  a  lien  of  attachment  by  a  creditor  of  such  cor- 
poration on  lands  owned  by  it  in  another  state,  in  which  it  was  doing 
business,  will  not  be  affected  by  the  decree  of  dissolution,  since  under 
such  decree  the  corporation  cannot  be  said  to  be  civilly  dead  to  the 
extent  of  abating  suits  pending  against  it  in  a  foreign  state.** 


§  6813.  Bankruptcy  proceedings  against  foreign  corporation  after 
dissolution.  As  is  noted  elsewhere,  statutes  in  some  states  provide 
that  corporations  shall  be  continued  after  dissolution  bodies  corporate 
for  the  purpose  of  prosecuting  and  defending  suits  by  or  against  them, 
and  of  enabling  them  to  settle  and  close  their  affairs,  to  dispose  of  and 
convey  their  property,  and  to  divide  their  capital,  but  not  for  the  pur- 
pose of  continuing  the  business  for  which  they  were  established. 

See,  as  to  statutes  continuing  cor- 
porate existence  for  limited  purposes, 
$5819,  infra. 

In  Eau  Claire  Canning  Co.  v.  West- 
ern Brokerage  Co.,  213  HI.  561,  73 
N.  E.  430,  it  was  held  that  receivers 
of  an  insolvent  foreign  corporation, 
which  by  a  decree  of  a  court  of  the 
state  by  which  the  corporation  was 
created  had  ceased  to  be  a  corpora- 
tion for  the  purpose  of  continuing 
corporate  business,  but  still  continued 
to  exist  for  the  purpose  of  collecting 
its  assets  and  winding  up  its  business, 
might  prosecute  .a  writ  of  error  in 
Illinois  in  the  name  of  the  corpora- 
tion to  reverse  a  judgment  recovered 


against  it  before  its  dissolution,  where 
such  course  is  anthorized  by  the  laws 
of  the  foreign  state  and  by  an  order 
of  the  court  having  jurisdiction  of 
the  receivership,  and  is  not  against 
the  public  policy  of  Illinois. 

30Cushman  v.  Warren-Scharf  As- 
phalt Paving  Co.,  220  Fed.  857,  cer- 
tiorari denied  238  U.  8.  621,  59  L.  Ed. 
1493  (mem.  dee.). 

*1  Hunt  v.  Columbian  Ins.  Co.,  55 
Me.  290,  92  Am.  Dec.  592.  -    ' 

32  Life  Ass  'n  of  America  v.  Fassett, 
102  111.  315.  See  §  3178,  supra,  aa  to 
.effect  of  dissolution  of  corporation  on 
attachments  ~  ......    ..••.•--..-•      .,    .  - 

3S  See   §  5819,  infr*. 
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Where  such  provision  is  in  force,  a  decree  of  a  court  of  the  state 
dissolving  a  domestic  corporation  does  not  affect  involuntary  bank- 
ruptcy proceedings  previously  begun  in  a  federal  court  in  another 
state.34 

§  5814.  Actions  by  or  against  statutory  representative  of  dissolved 
foreign  corporation.  Except  by  virtue  of  some  statutory  authority, 
an  administrator  appointed  in  one  state  cannot  generally  sue  in  an- 
other and  a  receiver  appointed  by  a  state  court  has  no  extraterritorial 
power,  but  a  corporation  is  the  creature  of  legislation,  and  may  be 
endowed  with  such  powers  as  its  creator  sees  fit  to  give.  Necessarily  it 
must  act  through  agents,  and  the  state  which  creates  it  may  say  who 
those  agents  shall  be.  One  may  be  its  representative  when  it  is  in 
active  operation  and  in  full  possession  of  all  its  powers,  and  another 
if  it  has  forfeited  its  charter,  and  has  no  lawful  existence  except  to 
wind  up  its  affairs.  Where  by  the  charter  of  a  corporation  it  is 
provided  that  if  a  dissolution  be  decreed  its  property  shall  pass  to  a 
certain  state  official  or  other  person  designated  by  statute  to  wind  up 
its  affairs,  such  person  becomes  the  statutory  successor  of  the  corpora- 
tion and  may  sue  in  the  courts  of  another  state,86  or  may  remove  to  a 


•4  White  Mountain  Paper  Co.  v. 
Morse  &  Co.,  127  Fed.  643,  aff'g  127 
Fed.  180,  the  court  saying  that  a 
serious  question  would  present  itself, 
if  the  dissolution  of  the  corporation 
in  the  state  of  its  creation  was  in 
fact  a  true  dissolution,  "so  that  the 
corporation,  in  truth  and  law,  ceased 
,  to  have  any  existence  whatever." 

As  to  the  effect  of  bankruptcy  upon 
actions  by  and  against  corporations 
generally,  see  §§2954,  2955,  supra. 
Bee  also  the  chapter  on  Insolvency 
and  Bankruptcy,  supra. 

3»Belfe  v.  Bundle,  103  U.  8.  222, 
26  L.  Ed.  337;  Bockover  v.  Life  Ass'n 
of  America,  77  Va.  85.  See  also  Gul- 
ledge  Bros.  Lumber  Co.  v.  Wenatchee 
Land  Co.,  115  Minn.  491,  132  N.  W. 
992;  Joy  v.  Midland  State  Bank)  26 
S.  D.  244,  128  N.  W.  147: 

For  the  effect  of  insolvency,  bank- 
ruptcy, receivership  or  dissolution  of 
corporations  on  actions  by  and  against 
them,  see,  generally,  §§2954,  2955, 
supra. 


Where  a  foreign  corporation,  after 
it  had  commenced  an  action  to  recover 
damages  for  the  breach  of  a  contract, 
was  dissolved  by  operation  of  the  laws 
of  the  state  by  which  it  was  created 
under  which  all  its  property  became 
vested  in  its  trustees,  to  be  admin- 
istered by  them  for  the  benefit  of  its 
stockholders  and  creditors  under  ap- 
propriate court  proceedings,  and  after  • 
its  dissolution  certain  persons  were 
appointed  receivers  of  the  corporation 
by  the  court  in  which  such  action 
was  brought  and  they  applied  to  be 
substituted  as  parties  plaintiff  in  the 
action,  it  was  held  that  since,  on 
the  dissolution  of  the  corporation  the 
property  thereof  became  vested  in  its 
trustees  under  the  laws  of  the  state 
of  its  creation,  the  action  could  not 
be  revived  and  continued  by  the  re- 
ceivers, and  if  it  could  be  revived  at 
all,  it  must  be  at  the  instance  of  the 
trustees,  who  succeeded  to  the  prop- 
erty and  rights  of  the  corporation. 
Gulledge  Bros.  Lumber  Co.  v.  Wenat- 
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federal  court  a  suit  brought  in  a  state  court  against  the  corporation 


chee  Lumber  Co,,  115  Minn.  491,  132 
N.  W.  992. 

Where  an  action  on  a  promissory 
note  was  brought  by  a  receiver  of  a 
foreign  corporation  in  its  name,  and 
the  plaintiff  introduced  in  evidence 
proof  of  his  appointment  as  receiver 
and  also  the  statute  providing  for  the 
appointment  of  a  receiver  upon  the 
dissolution  of  the  corporation,  but  pro- 
duced no  proof  of  any  other  law  under 
which  a  receiver  could  have  been  ap- 
pointed consistently  with  the  life  of 
the  corporation,  it  was  held  that  the 
only  admissible  inference  from  such 
proof  was  that  the  corporation  had 
been  dissolved,  and  that  the  action 
should  be  dismissed  on  the  ground 
that  the  action  was  not  brought  by 
the  owner  and  holder  of  the  note  and 
the  real  party  in  interest.  Merchant  *s 
Loan  &  Trust  Co.  v.  Clair,  107  N.  Y. 
663,  14  N.  E.  414. 

Creditors  of  a  foreign  corporation 
are  not  charged  with  notice  of  such 
general  laws  of  the  state  by  which  it 
was  created  as  provide  for  the  dissolu- 
tion of  corporations,  of  that  state,  and 
axe  not  bound  by  the  appointment  of 
a  receiver  upon  the  dissolution  of  the 
corporation  under  those  laws.  Zacher 
v.  Fidelity  Trust  &  Safety- Vault  Co., 
109  Ky.  441,  59*8.  W.  493,  distinguish- 
ing Belfe  v.  Bundle,  103  U.  8.  222, 
26  L.  Ed.  337,  and  the  other  decisions 
of  the  federal  courts  which  recognize 
and  follow  the  rule  declared  in  that 
ease  and  saying:  "In  all  of  those 
cases  the  litigation  was  between  the 
corporation  and  certain  nonresident 
stockholders,  and  the  court  held,  in 
effect,  that  the  stockholders  and  the 
policyholders  were  bound  by  the  con- 
stitution and  articles  of  incorporation 
of  the  association.  In  the  case  at  bar 
appellees  were  in  no  sense  members 
of  the  corporation,  and  were  not, 
therefore,  bound   to   take   notice   Of 


the  provisions  of  all  the  laws  of  Con- 
necticut which  might  affect  the  con- 
duct or  organization  of  the  company. 
The  courts  of  this  state  have  uni- 
formly held  that  foreign*  corporations 
doing  business  in  this  state  are  sub- 
ject to  our  laws,  and  do  not  import 
any  of  the  laws  of  their  domicile 
which  are  contrary  to  the  laws  or 
policy  of  this  state.  This  question 
was  most  thoroughly  considered 
#  •  •  in  Com.  v.  Milton,  12  B. 
Mon.  (Ky.)  212.' ' 

It  would  seem,  also,  that  as,  by 
operation  of  law,  he  becomes  the  suc- 
cessor of  the  corporation,  he  may  be 
sued  in  another  state  on  causes  of 
action  against  the  corporation,  if  ju- 
risdiction over  him  can  be  obtained. 
Belfe  v.  Bundle,  103  IT.  8.  222,  26 
L.  Ed.  337. 

Under  a  statute  providing  that 
when  a  corporation  shall  expire  or 
'be  dissolved,  its  property  and  assets 
shall  under  the  order  and  direction 
of  the  board  of  directors  then  in 
office,  or  the  receiver  or  receivers  ap- 
pointed for  the  purpose,  be  subject 
to  the  payment  of  the  liabilities  of 
the  corporation .  and  the  expenses  of 
winding  up  its  affairs,  and  the  surplus, 
if  any,  then  remaining,  to  the  dis- 
tribution among  the  stockholders  ac- 
cording to  their  respective  interests; 
and  that  suits  may  be  brought,  con- 
tinued or  defended,  the  property  of 
the  corporation  may  be  conveyed  or 
transferred  under  the  common  seal  or 
otherwise,  and  all  lawful  acts  may  be 
done,  in  the  corporate  name,  in  like 
manner  and  with  like  effect  as  before 
such  dissolution  or  expiration,  but  so 
far  only  as'  shall  be  necessary  or 
proper  for  collecting  the  debts  and 
claims  due  the  corporation,  converting 
its  property  and  assets  into  money, 
prosecuting  and  protecting  its  rights, 
enforcing  its  liabilities,  and  paying 
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prior  to  its  dissolution,  where  the  requisite  diversity  of  citizenship  and 
the  amount  involved  or  other  jurisdictional  requisites  exist* 

§  5815.  Effect  of  dissolution  of  foreign  corporation  upon  attach- 
ment already  levied.  Where  there  is  no  legal  impediment  in  the  way 
of  enforcing  a  claim  by  attachment  against  a  foreign  corporation  own- 
ing property  and  doing  business  in  a  state,  and  it  is  rightfully  levied 
upon  lands  of  such  corporation,  it  beeomes  an  existing  lien  upon  them 
and  a  security  for  the  attaching  creditor's  claim,  and  such  lien  is  not 
defeated  by  a  decree  of  dissolution  in  the  state  creating  the  corpora- 
tion and  the  appointment  of  a  receiver  for  its  property  and  assets, 
and  the  corporation  is  to  be  treated  as -still  existing  for  the  purpose 
of  enforcing  the  lien  by  proceeding  to  judgment  and  execution  in  the 
usual  way.37 


over  and  distributing  its  property  and 
assets,  or  the  proceeds  thereof,  to  those 
entitled  thereto,  it  is  held  that  the 
directors  in  office  at  the  time  of  the 
dissolution  of  the  corporation  are  em- 
powered to  collect  the  aBBets,  pay  the 
liabilities  and  distribute  the  surplus, 
and  that  in  so  doing  they  represent 
both  the  corporation  and  its  stock- 
holders, and  in  an  action  brought 
against-  them  in  a  foreign  jurisdic- 
tion to  compel  them  to  discharge  their 
duty  neither  the  corporation  nor  the 
stockholders  are  necessary  parties. 
Atlantic  Dredging  Co.  v.  Beard,  203 
N.  Y.  584,  96  N.  E.  415,  aff'g  145  N. 
T.  App.  Div.  342,  130  N.  Y.  Supp.  4. 
See  also  Castle's  Adm'r  v.  Acrogen 
Coal  Co.,  145  Ky.  591,  140  S.  W.  1034. 

Where  an  action  which  might  have 
been  instituted  against  a  foreign  cor- 
poration while  it  was  a  going  concern 
is  instituted  after  its  dissolution, 
process  in  the  action  may  be  served 
upon  the  same  person  upon  whom 
process  could  be  served  before  the  dis- 
solution. Castle '*  Adm'r  v.  Acrogen 
Coal  Co.,  145  Ky.  591,  140  S.  W.  1034. 
See  also  Valette  v.  Kentucky  Trust 
Co.,  2  Handy  (Ohio)  1. 

It  is  held  in  New  York  that  upon 
the  appointment  of  a  permanent  re- 
ceiver in   voluntary   dissolution  pro- 


ceedings by  a  corporation  of  that 
state  under  the  General  Corporation 
Act  (N.  Y.  Consolidated  Laws  1909, 
c.  23),  the  courts  of  that  state  have 
the  power  to  authorize  or  direct  the 
receiver  to  appear  in  litigation  pend- 
ing in  another  state.  In  re  People's 
Surety  Co.,  144  N.  Y.  Supp.  131.  But 
such  a  direction  or  authorization 
would  be  insufficient  to  make  him  a 
party  or  a  judgment  binding,  unless 
there  is  a  statute  in  the  jurisdiction 
where  the  action  is  pending  permit- 
ting the  revival  of  the  action  "against 
the  receiver.  In  re  People's  Surety 
Co.,  144  N.  Y.  Supp.  131. 

*6Belfe  v.  Bundle,  103  U.  S.  222, 
26  L.-Ed.  337. 

For  a  general  discussion  of  the  re- 
moval of  causes  to  which  corporations 
are  parties,  see  §  2970  et  seq.,  supra. 

37  Life  Ass  'n  of  America  v.  Fassett, 
102  111.  315.  See  §  3183,  supra.  See 
also  Fitts  v.  National  Life  Ass'n,  130 
Ala.  413,  30  So.  374. 

It  was  held  in  Illinois  that  where 
real  estate  belonging  to  a  bank  created 
by  another  state  was  attached  in  the 
courts  of  Illinois  by  a  creditor,  a 
decree  of  a  court  of  the  state  by 
which  the  corporation  was  created, 
finding  the  bank  insolvent,  appointing 
a  receiver,  and  restraining  it  from 
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§5816.  Effect  of  dissolution  of  foreign  corporation  upon  prop- 
erty rights.  As  is  elsewhere  shown,  at  common  law  all  the  real 
estate  of  a  dissolved  corporation  reverted  to  the  grantors  or  their  heirs 
and  all  its  personal  estate  escheated  to  the  state  and  debts  dne  to  and 
from  it  were  totally  extinguished,  and  this  is  still  true,  to  some  extent, 
at  least,  as  to  some  kinds  of  corporations.    This  rule,  however,  has 


further  transacting  its  business  did 
not  amount  to  a  declaration  of  for- 
feiture, and  affording  no  ground  for 
quashing  the  writ  of  attachment,  as 
the  bank  was  liable  to  be  sued  in  Illi- 
nois to  reach  property  held  by  it.  -The 
court  said:  "But  if  it  be  conceded 
it  is  proven  this  bank  has  forfeited 
its  franchises  under  the  law  of  Rhode 
Island,  the  obligation  of  its  contract 
survives,  and  this  action  may  be  main- 
tained on  the  ground  that  it  is  a  pro- 
ceeding against  the  property  of  the 
bank  not  in  the  hands  of  a  bona  fide 
purchaser  to  enforce  payment.  There 
is  nothing  in  the  comity  which  exists 
between  states  that  makes  it  improper 
that  our  courts  should  afford  this 
remedy,  notwithstanding  the  fact,  by 
the  local  laws  of  the  state  which  cre- 
ated this  corporation,  its  effects  are 
in  the  hands  of  a  receiver."  City 
Ins.  Go.  v.  Commercial  Bank,  68  111. 
348.     Bee  §  3183,  supra. 

Where  a  corporation  has  been  dis- 
solved in  the  state  by  which  it  was 
created,  and  the  decree  of  dissolu- 
tion appointed  a  receiver  for  its  as- 
sets, a  stockholder  of  the  corporation 
residing  in  the  same  state,  who  knew 
of  the  dissolution  and  the  status  of 
the  corporation  and  had  been  re- 
strained by  the  decree  of  dissolution 
from  interfering  with  the  corporate 
assets,  cannot  maintain  a  foreign  at- 
tachment against  the  corporation  in 
another  state.  Hintermeister  v.  Ithaca 
Organ  &  Piano  Co.,  3  Kulp  (Pa.)  490, 
1  Pa.  Co.  Ct.  Bep.  466.  See  §3183, 
supra. 

A  plaintiff  who  claims  to  have  been 
appointed  receiver  of  foreign  corpora- 


tion in  the  state  where  the  action 
was  brought  after  it  had  been  dis- 
solved by  the  court  in  the  state  of 
its  domicile,  cannot  be  heard  to  say 
that  an  attachment  issued  against  the 
corporation  is  void,  as  having  been 
dissolved  at  its  domicile  before  the  at- 
tachment was  obtained,  for  if  it  was, 
his  appointment  as  receiver  is  likewise 
void  because  made  after  the  corpora- 
tion was  dissolved.  Hammond  v.  Na- 
tional Life  Ass'n,  31  N.  Y.  Misc.  182, 
65  N.  Y.  Supp.  407,  aff'd  58  N.  Y. 
App.  Div.  453,  69  N.  Y.  Supp.  585. 

Where  an  action  is  begun  against  a 
foreign  corporation  by  the  attachment 
of  its  property  and  the  corporation 
during  the  pendency  of  the  action  is 
dissolved,  the  action  must  be  revived 
in  accordance  with  the  procedure  pre- 
scribed by  the  laws  of  the  state  in 
which  the  action  is  pending  in  order 
to  enable  the  court  to  render  judg: 
ment  against  the  property  of  the  cor- 
poration in  the  state.  Sinnott  v.  Ha- 
nan,  156  N.  Y.  App.  Div.  323,  141 
N.  Y.  Supp.  505,  distinguishing  Wil- 
letts  v.  Waite,  25  N.  Y.  577,  and 
Hammond  v.  National  Life  Ass'n,  58 
N.  Y.  App.  Div.  453,  69  N.  Y.  Supp. 
585.  See  also  In  re  People's  Surety 
Co.,  82  N.  Y.  Misc.  518,  144  N.  Y. 
Supp.  131. 

See  for  attachment  levied  before 
dissolution  of  foreign  insurance  com- 
pany, Wolff  v.  American  Union  Fire 
Ins.  Co.  of  Philadelphia,  92  N.  Y. 
Misc.  438,  156  N.  Y.  Supp.  104;  Schu- 
macher v.  American  Union  Fire  Ins. 
Co.  of  Philadelphia,  92  N.  Y.  Mise. 
434,  156  N.  Y.  Supp.  102. 
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been  very  generally  changed  by  statute,  and  even  in  the  absence  of  a 
statute,  a  court  of  equity,  in  case  of  modern  business  corporations, 
will  apply  their  assets  to  the  payment  of  their  debts,  and  distribute 
what  remains  among  their  stockholders.*8  The  modern  doctrine  is 
applied  in  case  of  foreign  corporations.89 

Under  a  statute  providing  that  a  corporation  dissolved  shall  be  con* 
tinned  as  a  body  corporate  for  a  specified  time  after  dissolution,  and 
•that  the  directors  of  the  corporation  shall  be  trustees  for  the  purpose 
of  winding  up  its  affairs,  with  full  power  to  settle  its  affairs,  collect  its 


**  See  1 5592,  supra.  See  also 
Broughton  v.  Pensacola,  93  U.  S.  266, 
23  L.  Ed.  896;  Curran  v.  Arkansas, 
15  How.  (U.  S.)  304,  311,  14  L.  Ed. 
705;  Mamma  v.  Potomac  Cov,  8  Pet. 
(U.  8.)  281,  8  L.  Ed.  945;  Nelson  v. 
Hubbard,  96  Ala.  238, 17  L.  B.  A.  375, 
11  So.  428;  Commercial  Loan  &  Trust 
Co.  v.  Mailers,  242  111.  50,  134  Am. 
St.  Bep.  306,  17  Ann.  Cas.  224,  89  N. 
E.  661;  Wisconsin  &  A.  Lnmber  Co.  v. 
Cable,  159  Iowa  162,  140  N.  W.  211; 
Huber  v.  Martin,  127  Wis.  412,  3  L. 
B.  A.  (tf.  S.)  653.  115  Am.  St.  Bep. 
1023,  7  Ann.  Cas.  400,  105  N.  W.  1135. 

W  Baldwin  v.  Johnson,  95  Tez.  85, 
65  S.  W.  191.    See  also  §  5593,  supra. 

A  private  corporation  created  un- 
der the  laws  of  Louisiana  owned  cer- 
tain lands  in  Texas,  and  other  proper- 
ty and  owed  no  debts.  It  was  dis- 
solved pursuant  to  the  laws  of  Lou- 
isiana, and  commissioners  were  ap- 
pointed to  liquidate  its  affairs.  The 
appointment  of  such  commissioners 
was  not  evidenced  by  such  an  instru- 
ment as  was  required  by  the  laws  of 
Texas  in  the  conveyance  of  lands,  and 
passed  to  the  commissioners  no  title 
to  such  lands.  The  corporation  could 
maintain  no  action  in  respect  to  such 
lands,  for,  being. dissolved,  it  no  longer 
existed,  and,  of  course,  could  not  as- 
sert a  right  in  the  property.  The 
Supreme  Court  of  Texas  held  that  as 
no  debts  existed  against  the  corpora- 
tion,, and  the  commissioners,  appointed 
under    the    laws    of   Louisiana*    were 


merely  *for  the  purpose  of  collecting 
the  assets  and  distributing  Them 
among  the  stockholders,  the  property 
itself,  upon  the*  dissolution  of  the  cor- 
poration, became  the  property  of  the 
stockholders,  each  one  of  whom  owned 
an  undivided  interest  in  the  propor- 
tion that  his  stock  bore  to  the  whole 
capital  stock,  and  that  the  stockhold- 
ers of  the  defunct  corporation  held 
the  land  as  tenants  in  common,  and 
certain  of  them  were'  entitled  to  re- 
cover  in  an  action  of  trespass  the  land 
for  themselves  and  their  co-tenants, 
saying:  "When  the  corporation  ex- 
isted, the  title  to  the  property  was 
vested  in  it,  and  if  a  receiver  or  some 
other  officer  had  been  appointed  by 
the  court  to  wind  up  the  affairs  of 
the  corporation,  the  legal  title  would 
have  vested  in  such  officer  in  trust 
for  the  creditors  and  the  stockholders. 
But,  there  being  no  corporation,  no 
receiver,  no  trustee,  nor  creditor  in 
existence,  the  trust  ceased  to  exist, 
and  the  legal  and  equitable  united  in 
the  stockholders,  the  only  persons  who 
had  an  interest  in  the  land.  *  *  # 
The  case  is  analogous  to  an  accom- 
plished trust  and  a  conveyance  by  a 
trustee  to  the  beneficiaries,  which 
*  *  *  creates  as  estate  in  common. 
It  would  be  anomalous  in  judicial 
procedure  to  declare  that  persons  in 
whom  all  the  elements  of  title  unite 
cannot  recover  the  property  .from 
trespasser^. ' '  Baldwin '  v.  Johnson,  95 
Tex.  85,  65  S.  W.  171.  ' 
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outstanding  debts  and  divide  the  money  and  other  property  among 
the  stockholders,  the  directors  of  a  foreign  corporation,  which  has  been 
dissolved  pursuant  to  a  decree  of  a  court  of  the  state  of  its  domicile, 
as  such  trustees,  have  power  to  dispose  of  property  in  another  state 
which  belonged  to  such  corporation  unless  there  be  some  law  in  such 
state  to  the  contrary.40 


§  6817.  Jurisdiction  of  local  ooorte  to  conserve  local  assets  of  dis- 
solved foreign  corporation.  While  the  courts  of  a  state  have  no 
jurisdiction  to  dissolve  a  foreign  corporation,  and  a  suit  for  the  dis- 
solution of  a  corporation  can  only  be  maintained  in  the  courts  of  the 
state  by  which  it  was  created,  it  is  well  settled  that  a  court  of  equity 
of  a  state  in  which  a  foreign  corporation  has  assets  has  jurisdiction  to 
entertain  a  suit  against  a  foreign  corporation  to  conserve  its  property 
within  the  jurisdiction  of  such  court  for  the  payment  of  the  claims 
of  creditors  properly  invoking  such  jurisdiction.41    It  is  the  duty  of 


40  Sullivan  Timber  Go.  v.  Black,  159 
Ala.  570,  48  So.  870. 

Where  certain  securities  were  de- 
posited by  a  foreign  corporation  with 
the  state  treasurer  as  a  condition  un- 
der which  the  corporation  should  be 
permitted  to  transact  business  in  the 
state  and  the  statute  requiring  such 
deposit  provided  that  such  securities 
were  to  be  held  for  the  benefit  of 
shareholders  residing  in  the  state,  and 
were  to  remain  with  the  state  treas- 
urer in  trust  to  secure  any  judgment 


privileges  and  franchises,  in  the  course 
of  which  proceedings  temporary  re- 
ceivers were  appointed,  and  such  tem- 
porary receivers  were  appointed  an- 
cillary receivers  in  the  state  where 
such  securities  were  deposited  an  ap- 
plication for  a  rule  on  the  state  treas- 
urer to  show  cause  why  he  should  not 
turn  over  securities  to  the  ancillary 
receivers  to  be  held  subject  to  the 
order  of  the  court  should  be  denied, 
as  it  did  not  appear  that  the  corpora- 
tion had   been   dissolved.     Kelsey  v. 


that  should  be  obtained  against  the      Republic  Savings  &  Loan  Ass'n,  110 
corporation     upon     which     execution      Fed.  40. 


might  lawfully  be  issued  against  it, 
and  that  the  state  treasurer  should 
receive  and  retain  such  deposit  in 
trust  for  the  purposes  of  the  act  with 
power  in  the  corporation  to  withdraw 
such  securities  only  on  "substituting 
therefor  others  of  equally  good  char- 
acter and  value  to  the  satisfaction  of 
the  state  treasurer,"  it  was  held  that 
where  proceedings  had  been  instituted 
in  the  state  by  which  the  corporation 
was  created  against  it  upon  its  hav- 
ing become  insolvent  for  its  dissolu- 
tion, and  the  forfeiture  of  its  rights, 


41  Alabama.  Fitts  v.  National  Life 
Ass'n,  130  Ala.  413,  30  So.  374. 

Arkansas.  Dickey  v.  Southwestern 
Surety  Ins.  Co.,  119  Ark.  12,  Ann.  Cas. 
1917  B  634,  173  S.  W.  398;  Federal 
Union  Surety  Co.  v.  Flemister,  95 
Ark.  389,  130  S.  W.  574;  Culver  Lum- 
ber Co.  v.  Culver,  81  Ark.  102,  118 
Am.  St.  Rep.  17,  99  S.  W.  391. 

Florida.  John  H.  McGowan  Co.  v. 
Ingalls,  60  Fla.  116,  53  So.  932. 

Illinois.  Edwards  v.  Schillinger, 
245  111.  231,  33  L.  B.  A.  (N.  S.)  895, 
137  Am.  St.  Bep.  308,  91  N.  £.  1048; 
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the  courts  of  a  state  to  keep  the  local  assets  of  a  dissolved  foreign  cor- 


Coombs  v.  Carne,  236  111.  333,  86  N. 
E.  245;  Life  Ass'n  of  America  v.  Fas- 
sett,  102  111.  315. 

Massachusetts.  Olds  v.  City  Trust, 
Safe-Deposit  &  Surety  Co.,  185  Mass. 
500,  102  Am.  St.  Bep.  356,  70  N.  E. 
1022;  Richardson  v.  Clinton  Wall 
Trunk  Mfg.  Co.,  181  Mass.  580,  64  N. 
£.  400. 

New  Jersey.  National  Trust  Co.  v. 
Miller,  33  N.  J.  Eq.  155. 

New  York.  Horton  v.  Thomas  Mc- 
Nally  Co.,  155  App.  Div.  322,  140  N. 
Y.  Supp.  357;  Howe  v.  New  York,  N. 
H.  &  H.  B.  Co.,  142  App.  Div.  451,  126 
N.  Y.  Supp.  1090;  Redmond  v.  Hoge, 
3  Hun  171;  Hyde  v.  Scott,  75  Misc. 
487,  133  N.  Y.  Supp.  904;  De  Bemer 
v.  Drew,  57  Barb.  438;  Murray  v.  Van- 
derbilt,  39  Barb.  140;  Tinkham  v. 
Borst,  31  Barb.  407. 

Tennessee.  Adams  v.  Chattanooga 
Co.,  128  Tenn.  505,  161  S.  W.  1131; 
Smith  v.  St.  Louis  Mut.  Life  Ins.  Co., 
3  Tenn.  Ch.  502. 

Texas.  American  Tribune  New  Col- 
ony Co.  v.  Schuler,  34  Tex.  Civ.  App. 
560,  79  S.  W.  370. 

Wisconsin.  Lehr  v.  Murphy,  136 
Wis.  92,  116  N.  W.  893. 

"In  the  absence  of  statute,  a  cor- 
poration cannot  be  dissolved  by  judi- 
cial decree  except  in  an  action  com- 
menced in  the  name  of  the  Btate  which 
created  it.  *  *  *  Hence  courts  of 
equity  have  in  the  absence  of  statu- 
tory authority,  been  unwilling  to  ap- 
point receivers  of  corporations  in 
liquidation  proceedings  at  the  instance 
of  private  suitors  lest  they  should  by 
indirection  accomplish  all  the  prac- 
tical consequences  of  a  technical  dis- 
solution of  the  corporation.  *  *  * 
As  a  result  of  this  judicial  caution 
expression  may  be  found  in  some  text- 
books and  decisions  questioning 
whether  equity  has  any  jurisdiction  at 
all  to  appoint  receivers  over  corpora- 


tions for  the  purpose  of  administering 
the  corporate  assets,  in'  actions  com- 
menced by  private  suitors,  unless  spe- 
cially authorized  by  statute  to  wind 
up  the  business  of  the  corporation  and 
terminate  its  corporate  existence. 
See  Penna.  Steel  Co.  v.  N.  Y.  City  B.  . 
R.  Co.,  198  Fed.  721,  where  the  devel- 
opment of  the  jurisdiction  of  equity 
to  appoint  receivers  of  corporations 
is  outlined.  These  authorities  do  not 
lay  down  the  broad  generalization 
that  equity  has  no  inherent  jurisdic- 
tion over  the  subject-matter.  On  the 
contrary,  courts  of  equity  frequently 
appoint  receivers  in  liquidation  over 
corporations  without  statutory  author* 
ity.  As  pointed  out  by  Judge  Noyes 
in  Penna.  Steel  Co.  v.  N.  Y.  City  B. 
B.  Co.,  supra,  exceptions  to  the  so- 
called  rule  have  been  evolved  which 
are  In  some  aspects  as  broad  as  the 
rule  itself.  The  particular  exception 
to  which  he  refers  in  that  opinion  is 
in  the  case  of  creditors'  bills.  Another 
exception  is  in  the  case '  of  foreclo- 
sures of  corporate  mortgages.  Still 
another,  which  arises  out  of  the  neces- 
sities of  the  case,  is  in  the  appoint- 
ment of  receivers  of  the  property  of 
foreign  corporations  carrying  on  busi- 
ness within  the  forum.  In  the  latter 
class  of  cases  the  local  court  is  nec- 
essarily without  authority,  statutory 
or  otherwise,  to  dissolve  the  corpora- 
tion; and  since  the  statutes  of  the 
forum  in  regard  to  corporate  receiver- 
ships generally  relate  to  domestic  cor- 
porations only,  courts  of  equity,  in 
dealing  with  receiverships  over  for- 
eign corporations,  have  in  point  of 
fact  exercised  their  inherent  powers 
as  courts  of  chancery.  The  plaintiff 
relies  upon  authorities  holding  that 
because  the  courts  of  one  state  can- 
not decree  the  dissolution  of  corpora- 
tions created  by  another  state,  they 
will  not  entertain  an  original  action 
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poration  for  the  satisfaction,  in  the  first  instance,  of  local  claims.4* 
The  Supreme  Judicial  Court  of  Massachusetts,  in  holding  that  a  stat- 
ute of  that  state  providing  that  every  corporation  whose  corporate 
existence  is  terminated  shall  be  continued  as  a  body  corporate  for  three 
years  after  such  termination,  for  the  purpose  of  prosecuting  and  de- 
fending suits,  applied  only  to  domestic  corporations,  said:  "At  the 
same  time  we  are  not  ready  to  concede  that,  after  the  dissolution  of  a 
foreign  corporation  by  the  sovereignty  by  which  it  was  created  its 
creditors  in  this  state  cannot  in  some  way,  by  proceedings  in  equity  or 
otherwise,  take  advantage  of  the  former  corporate  life,  through  our 
own  courts,  so  far  as  to  avail  themselves  of  assets  in  this  state. ' '  ** 

• 
§  5816.  Effect  of  charter  provisions  for  dissolution  and  winding 
up  of  corporation.    Every  corporation  necessarily  carries  its  charter 


in  the  nature  of  a  stockholders'  suit 
to  wind  np  the  business  of  a  foreign 
corporation.  *  »  *  Here  again 
may  be  found  expressions  tending  to 
support  the  plaintiff's  claim  that  the 
courts  of  one  state  are  absolutely 
without  original  jurisdiction  to  wind 
up  the  local  business  of  a  foreign  cor- 
poration at  the  instance  of  stockhold- 
ers; but  the  common  practice  of  ap- 
pointing so-called  ancillary  receivers 
,  in  such  cases  demonstrates  that  courts 
do  have  jurisdiction  over  the  subject- 
matter  of  winding  up  the  local  busi- 
ness of  foreign  corporations  in  re- 
ceivership proceedings,  whether  in  a 
stockholders '  suit  or  upon  a  creditors ' 
bill.  It  would  be  an  intolerable 
proposition  to  assert  that  any  local 
business  was  beyond  the  original 
equity  jurisdiction  of  our  courts 
merely  because  it  was  conducted  by  a 
foreign  corporation."  Beach,  J.,  in 
Lowe  v.  B.  p.  K.  Pressed  Metal  Co., 
91  Conn.  91,  99  Atl.  1. 

« Edwards  v.   Schillinger,   245  HI. 
231,  33  L.  B.  A.  (N.  S.)  895,  137  Am.  . 
St.  Bep.  308,  91  N.  E.  1048;  Coombs 
v.  Carne,  236  111.  333,  86  N.  E.  245. 

For  proceedings  against  insolvent 
foreign  corporation  for  appointment 
of  receiver  and  dissolution  under  sec- 


tions 70  and  72  of  New  Jersey  Cor- 
poration Act,  see  Albert  v.  Clarendon 
Land,  Investment  &  Agency  Co.,  53 
N.  J.  Eq.  623,  23  Atl.  8. 

See  Hyde  v.  Scott,  75  N.  Y.  Misc. 
487,  133  N.  Y.  Supp.  904,  where  the 
effect  of  liquidation  proceedings  in 
Canada  to  wind  up  the  affairs  of  a 
West  Virginia  corporation  under 
sec.  3  of  chapter  129  of  the  Bevised 
Statutes  of   Canada  was  considered. 

See  Adams  v.  Chattanooga  Co.,  128 
Tenn.  505,  161  S.  W.  1131,  where  it 
was  held1  that  under  Shannon's  Code 
Tenn.,  §§  5187,  6103,  6104,  a  court  of 
chancery  in  Tennessee  will  award  to 
a  resident  stockholder  in  a  foreign 
corporation  the  relief  of  winding  up 
its  affairs,  so  far  as  assets  within  the 
state  are  concerned,  in  a  proper  case. 

4»  Olds  v.  City  Trust,  Safe-Deposit 
k  Surety  Co.,  185  Mass.  500,  102  Am. 
St.  Bep.  356,  70  N.  E.  1022. 

For  the  remedy  of  judgment  cred- 
itor of  foreign  corporation  which  has 
distributed  its  assets  among  its  stock- 
holders and  ceased  to  do  business,  see 
Bartlett  v.  Drew,  60  Barb.  (N.  Y.) 
648,  4  Lans.  444,  aff'd  57  N.  Y.  587. 

For  the  right  of  a  creditor  of  a  dis- 
solved foreign  corporation  to  reach 
its  property  within  the  state  by  means 
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wherever  it  goes,  for  its  charter  is  the  law  of  its  existence,  and  while 
it  may  be  restricted  in  the  use  of  some  of  its  powers,  while  doing  busi- 
ness away  from  its  corporate  home,  every  person  who  deals  with  it  is 
bound  to  take  notice  of  the  provisions  which  have  been  made  in  its 
charter  for  the  management  and  control  of  its  affairs,  both  in  life  and 
after  dissolution.4*  So  where  it  is  provided  by  the  charter  of  a  cor- 
poration that,  if  dissolution  of  the  corporation  be  decreed,  its  property 
shall  pass,  by  operation  of  law,  to  the  insurance  commissioner  of  the 
state,  who  shall  be  charged  with  the  duty  of  winding  up  its  affaire, 
upon  such  a  decree  of  dissolution  the  superintendent  of  insurance  be- 
comes trustee  of  an  express  trust,  and  debts  due  to  the  company  in  a 
state  other  than  that  of  its  creation  cannot  be  attached  by  a  policy- 
holder in  such  state.4*  And  a  statute  whose  sole  object  is  to  provide 
a  convenient  and  judicious  mode  for  winding  up  an  insolvent  corpo- 
ration and  distributing  its  assets  equally  amongst  those  entitled  thereto 
violates  no  contract  and  impairs  no  right  of  the  corporators  of  an 
incorporation  already  in  existence,  and  should  be  upheld  in  another 
state.48 

§  5819.  Effect  of  looal  statute  extending  qualified  existence.  The 
statutes  of  most  of  the  states  provide  for  the  continued  existence  of 
dissolved  corporations  for  a  certain  period  for  the  purpose  of  prosecut- 
ing or  defending  suits.  By  the  weight  of  authority,  it  is  held  that  such 
a  statute  has  no  application  to  foreign  corporations.47    The  reason  as- 


of  a  creditor's  bill,  see  Tinkham  v. 
Borst,  15  How.  Pr.  (N.  T.)  204,  modi- 
fied 31  Barb.  407. 

MBelfe  v.  Bundle,  103  U.  S.  222, 
26  L.  Ed.  337;  Martyne  v.  American 
Union  Fire  Ins.  Co.,  216  N.  Y.  183, 
110  N.  E.  502;  Boekover  v.  Life  Ass'n 
of  America,  77  Va.  85.  Bee  also 
Parsons  v.  Charter  Oak  Life  Ins.  Co., 
31  Fed.  305;  Middlesex  Co.  v.  State 
Bank,  29  N.  J.  Eq.  268,  aff'd  30  N.  J. 
Eq.  311;  Hoyt  v.  Thompson,  5  N.  Y. 
320;  Joy  v.  Midland  State  Bank,  26 
S.  D.  244, 128  N.  W.  147. 

46Belfe  v.  Bundle,  103  U.  S.  222, 
26  L.  Ed.  337;  Boekover  v.  Life  Ass'n 
of  America,  77  Va.  85.  See  also  Mar- 
tyne v.  American  Union  Fire  Ins.  Co., 
216  N.  Y.  183,  110  N.  E.  502. 

46 Boekover  v.  Life  Ass'n  of  Amer- 


ica, 77  Va.  85.  See  also  Parsons  v. 
Charter  Oak  Life  Ins.  Co.,  31  Fed. 
305;  Com.  v.  Farmers'  &  Mechanics' 
Bank,  21  Pick.  (Mass.)  542,  32  Am. 
Dec.  290;  Middlesex  v.  State  Bank, 
29  N.  J.  Eq.  268,  aff'd  30  N;  J.  Eq. 
311;  Hoyt  v.  Thompson,  5  N.  Y.  320; 
Joy  v.  Midland  State  Bank,  26  S.  D. 
244,  128  N.  W.  147;  Oilman  v.  Ketch- 
am,  84  Wis.  60y  23  L.  B.  A.  52,  36 
Am.  St.  Bep.  899,  54  N.  W.  395;  State 
Bank  of  Illinois  v.  Corwith,  6  Wis. 
551. 

47  United  States.  Coffin  v.  Harris- 
Woodbury  Lumber  Co.,  187  Fed.  1005, 
aff  'g  decree  in  Harris- Woodbury  Lum- 
ber Co.  v.  Coffin,  179  Fed.  257;  Bobin- 
son  v.  Mutual  Reserve  Life  Ins.  Co., 
182  Fed.  850;  L.  Bucki  &  Son  Lum- 
ber Co.  v.  Atlantic  Lumber  Co.,  128 
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signed  for  this  conclusion  is  that  foreign  corporations  depend  for  their 
existence  solely  on  the  state  of  their  creation,  and  act  elsewhere  by 
comity,  and  that  such  legislation  was  not  enacted  with  the  intention 
of  making  them  citizens  of  the  state  or  of  prolonging  their  existence 
there  after  it  had  been  terminated  in  the  state  of  their  creation.4* 
Consequently,  a  foreign  corporation  is  controlled,  as  to  its  dissolution, 
by  the  laws  of  its  domicile,  and  is  not  affected  by  laws  which  are  in- 
tended to  govern  the  dissolution  of  corporations  created  under  local 
laws.4*  But  there  is  also  authority  for  the  view  that  the  local  statute 
is  equally  applicable  to  foreign  as  well  as  domestic  corporations.60 

The  legislature  of  a  state  may  provide  that  a  foreign  corporation 
which  has  been  dissolved,  but  which  owns  property  and  owes  debts  in 
such  state,  may  be  sued  and  the  property  subjected  to  the 'payment 
of  such  debts.    Such  legislation  was  held  to  be  constitutional  by  the 


Fed.  332;  Boyd  v.  Hankinson,  92  Fed. 
49;  Dundee  Mortgage  &  Trust  Go.  v. 
Hughes,  89  Fed.  182;  Marion  Phos- 
phate Co.  v.  Perry,  74  Fed.  425,  33 
L.  B.  A.  252. 

Alabama.  Fitts  v.  National  Life 
Ass'n,  130  Ala.  413,  30  So.  374. 

Illinois.      Forcite    Powder    Oo.    v. 
Herdien,  162  111.  App.  425. 
'    Kentucky.       Castle's     Adm'r     v. 
Acrogen  Coal  Co.,  145  Ky.  591,  140 
S.  W.  1034. 

Massachusetts.  Olds  v.  City  Trust, 
Safe-Deposit  &  Surety  Co.,  185  Mass. 
500,  102  Am.  St.  Bep.  356,  70  N.  E. 
1022. 

Minnesota.  Gulledge  Bros.  Lum- 
ber Co.  v.  Wenatchee  Land  Co.,  115 
Minn.  491,  132  N.  W.  992. 

New  York.  Bodgers  v.  Adriatic 
Fire  Ins.  Co.,  148  N.  T.  34,  42  N.  E. 
515;  Sinnott  v.  Hanan,  156  App.  Div. 
323,  141  N.  T.  Supp.  505;  Hammond 
v.  National  Life  Ass'n,  58  App.  Div. 
453,  69  N.  Y.  Supp.  585,  appeal  dis- 
missed 168  N.  Y.  262,  61  N.  E.  244; 
Wamsley  v.  H.  L.  Horton  &  Co.,  12 
App.  Div.  312,  42  N.  Y.  Supp.  767. 

Rhode  Island.  Biddell  v.  Bochester 
German  Ins.  Co.,  35  B.  I.  45,  85  Atl. 
273. 

So  where,  under  the  terms  of  the 


laws  of  its  domicile,  no  limitation  is 
fixed  upon  the  length  of  a  corpora- 
tion's life  after  dissolution,  and  its 
existence  is  prolonged  indefinitely  for 
the  purpose  of  winding  up  its  affairs, 
its  existence  for  this  purpose  will  be 
recognized  by  other  states  and  coun- 
tries. Dundee  Mortgage  &  Trust  Inv. 
Co.,  89  Fed.  182. 

41  Fitts  v.  National  Life  Ass'n,  130 
Ala.  413,  30  So.  374,  Sharpe,  J.,  said: 
"In  Mumma  v.  Potomac  Co.  (8  Pet. 
[U.  S.]  284),  it  was  pointedly  said 
that  every  creditor  must  be  presumed 
to  understand  the  nature  and  inci- 
dents of  such  a  body  politic  and  to 
contract  with  reference  to  them;  and 
it  would  be  a  doctrine  new  to  the 
law  that  the  existence  of  a  private 
contract  of  the  corporation  should 
force  upon  it  a  perpetuity  of  existence 
.  contrary  to  public  policy  and  the  na- 
ture and  objects  of  its  charter." 

49  Dundee  Mortgage  &  Trust  Inv. 
Co.,  Ltd.  v.  Hughes,  89  Fed.  182; 
Sinnott  v.  Hanan,  156  N.  Y.  App.  Div. 
323,  141  N.  Y.  Supp.  505,  citing  Coats 
v.  Donnell,  94  N.  Y.  168;  Vanderpoel 
v.  Gorman,  140  N.  Y.  563,  24  L.  B.  A. 
548,  37  Am.  St.  Bep.  601,  35  N.  E.  932. 

50  Stetson  v.  City  Bank,  2  Ohio  St. 
167,  12  Ohio  St.  577. 
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Supreme  Court  of  the  United  States,  which  said : ' '  The  constitutional- 
ity of  this  act  is  denied ;  but  no  provision  of  the  Constitution  of  Wis- 
consin or  of  the  United  States  is  pointed  out  which  is  opposed  to  such 
legislation.  It  would,  on  the  contrary,  be  a  strange  defect  in  the  legis- 
lative power  if,  under  such  circumstances,  a  state  could  not  frame  laws 
which  would  enable  her  citizens  to  subject  the  lands  of  a  corporation 
whose  charter  had  expired  to  the  debts  which  it  owed  to  her  citizens. "  dl 
Under  a  constitutional  provision  that  no  foreign  corporation  shall  be 
allowed  to  transact  business  within  the  state  on  more  favorable  condi- 
tions than  are  prescribed  by  law  to  similar  domestic  corporations,  it 
is  held  that  a  foreign  corporation,  when  it  comes  into  the  state  for 
the  transaction  of  business,  subjects  itself  to  all  of  the  laws  of  the  state 
applicable  to  domestic  corporations,  and  this  same  rule  of  equality  con- 
tinues, with  the  same  rights  and  liabilities  that  attach  to  a  domestic 
corporation,  not  only  during  the  life  of  the  foreign  corporation  trans- 
acting business  in  the  state,  but  until  its  affairs  have  been  settled 
upon  its  dissolution.58 


MMcGoon  v.  Scales,  9  Wall.  (IT. 
8.)  23,  19  L.  Ed.  545.  See  Life  Ass'n 
of  America  v.  Fassett,  102  111.  315, 
and  Singer  v.  Hutchinson,  83  111. 
App.  675,  aff  M  183  111.  606,  75  Am. 
St.  Bep.  133,  56  N.  E.  388,  where  it 
is  said  that  a  statute  which  provides 
that  a  corporation,  whose  charter  has 
expired,  shall  continue  its  corporate 
capacity  during  the  term  of  two  years 
for  the  purpose  of  collecting  its  debts, 
etc.,  should  be  applied  so  far  as  prac- 
tical to  foreign  corporations  having 
property  in  the  state  and  located 
therein  for  business  purposes. 

M Castle's  Adm'r  v.  Acrogen  Coal 
Co.,  145  Ky.  591,  140  S.  W.  1034, 
holding  that  in  view  of  this  provision, 
where  there  is  a  statute  providing 
that  any  domestic  corporation  may 
with  the  consent  in  writing  of  the 
owners  of  a  majority  of  its  shares  of 
3tock  close  its  business  and  wind  up 
its  affairs,  and  that  when  any  corpo- 
ration expires  by  the  terms  of  its 
articles  of  incorporation,  or  by  the 
voluntary  act  of  its  stockholders,  it 
may  thereafter  continue  to  act  for  the 
purpose  of  closing  up  its  business,  but 


for  no  other  purpose,  a  person  who 
has  a  valid  claim  against  a  foreign 
corporation  which  has  been  transact- 
ing business  in  the  state,  whether  it 
arises  in  contract  or  tort,  may  main- 
tain  an  action  on  such  claim  against 
it  after  its  dissolution,  as  the  statute 
has  changed  the  common-law  rule  in 
this  respect.  In  this  case  the  Court 
of  Appeals  of  Kentucky,  in  consider- 
ing the  effect  of  such  a  constitutional 
provision,  said:  "When  a  foreign 
corporation  that  has  been  engaged  in 
business  in  this  state  is  dissolved  by 
the  voluntary  act  of  Its  stockholders, 
the  laws  of  this  state  applicable  to 
domestic  corporations  that  have  been 
dissolved  in  this  way  continue  appli- 
cable to  it.  The  foreign  corporation 
may  have  been  dissolved  in  the  man- 
ner and  form  provided  by  the  laws  of 
the  state  of  its  organization,  but  it 
will  remain  subject  to  the  laws  of  this 
state  for  such  period  of  time  and  for 
such  purposes  as  domestic  corporations 
are  subject  to  the  laws  of  the  state. 
A  foreign  corporation  cannot  come 
into  this  state  and  transact  business 
herein,  thereby  taking  up  the  liabili- 
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|6820.  Collateral  attack  upon  decree  of  dissolution.  Notwith- 
standing the  wide  effect  of  a  decree  of  dissolution,  as  stated  in  a  pre- 
ceding section,  such  a  decree  is  subject  to  inquiry  by  the  courts  of 
another  state  in  respect  to  the  question  whether  the  court  rendering  it 
had  jurisdiction,  and  if  it  appears  that  the  court  did  not  have  proper 
jurisdiction  of  the  c^use  and  the  parties,  the  validity  of  the  decree  will 
not  be  recognized  by  the  courts  of  such  other  state.58  The  Supreme 
Judicial  Court  of  Massachusetts,  in  holding  that  the  jurisdiction  of  the 
court  by  which  the  dissolution  of  the  corporation  was  decreed,  may  be 
inquired  into  by  the  courts  of  another  state,  said :  * '  The  article  of  the 
Constitution  of  the  United  States  which  requires  full  faith  and  credit 
to  be  given  in  each  state  to  the  judicial  proceedings  of  every  other  state 
does  not  preclude  the  inquiry  whether  any  judgment  obtained  in  an- 
other state  and  relied  on  in  this  was  rendered  by  a  court  having  juris- 
diction of  the  cause  and  of  the  parties/ '  **  The  same  court  in  a  later 
case  held  that  there  is  no  presumption  that  the  statutes  of  another 
state  give  power  to  any  court  of  such  state  to  dissolve  a  corporation, 
and  that  whether  the  courts  of  another  state  have  such  power  is  a 
question  of  fact  to  be  determined  from  the  evidence.55 


§  5821.  Inquiry  by  court  into  question  of  forfeiture.    The  courts 
of  a  state  have  the  power  to  inquire  into  the  question  whether  a  foreign 


ties  as  well  as  the  rights  of  a  domes- 
tic corporation,  and  at  the  will  or 
pleasure  of  its  stockholders  surrender 
its  charter  and  leave  the  state  and 
thus  deprive  the  state  courts  of  ju- 
risdiction such  as  they  would  have 
over  a  domestic  corporation  of  like 
character,  or  in  this  manner  escape 
the  liabilities  or  obligations  imposed 
under  laws  upon  a  domestic  corpora- 
tion that  had  by  the  voluntary  act 
of  its  stockholders  surrendered  its 
charter." 

6*  Olds  v.  City  Trust,  Safe-Deposit 
k  Surety  Co.,  185  Mass.  500,  102  ^Ajn. 
St.  Bep.  356,  70  N.  E.  1022;  Folger  v. 
Columbian  Ins.  Co.,  99  Mass.  267,  96 
Am.  Dec.  747;  Hammond  v.  National 
Life  Ass'n,  31  N.  Y.  Misc.  182,  65 
N.  T.  Supp.  407.  See  Lea  v.  Ameri- 
can, A.  &  P.  Canal  Co.,  3  Abb.  Pr. 
N.  S.  (N.  Y.)  1.    See  §  5811,  supra. 


54  Folger  v.  Columbian  Ins.  Co.,  99 
Mass.  267,  96  Am.  Dee.  747. 

55  Olds  v.  City  Trust,  Safe-Deposit 
&  Surety  Co.,  185  Mass.  500,  102  Am. 
St.  Rep.  356,  70  N.  E.  1022.  The 
court,  in  speaking  of  the  effect  of  a 
stipulation  in  a  case  that  a  decree 
purporting  to  dissolve  the  corporation 
had  been  entered  by  the  Supreme 
Court  of  New  York,  said:  "The 
court  which  entered  it  was  a  court  of 
general  jurisdiction;  but  the  dissolu- 
tion of  a  corporation  is  a  peculiar 
function,  which  resides  primarily  in 
the  legislature,  and  is  conferred  upon 
courts  only  by  explicit  legislative  au- 
thority. Folger  v.  Columbian  Ins. 
Co.,  99  Mass.  267,  96  Am.  Dec.  747." 
See  also  Hammond  v.  National  Life 
Ass'n,  58  N.  Y.  App.  Div.  453,  69  N. 
Y.  Supp.  585,  appeal  dismissed  168 
N.  Y.  262,  61  N.  E.  244. 
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corporation,  has  forfeited  its  right  to  exist  by  acts  or  neglect  which  of 
their  own  force  work  a  dissolution.66 

VIE.  INSOLVENCY  OP  FOREIGN  CORPORATION 

i 

§  6822.  In  general  The  effect  of  the  insolvency  of  corporations 
has  been  considered  elsewhere,67  It  is  manifest,  however,  that  upon 
the  insolvency  of  a  corporation  questions  will  present  themselves  con- 
cerning the  status  of  any  property  owned  by  it  in  states  other  than 
that  by  which  it  was  created,  the  validity  and  effect  of  acts  done  by  it 
in  respect  to  such  property,  the  relative  rights  of  domestic  and  foreign 
creditors  of  the  corporation  and  other  matters  which  will  be  consid- 
ered in  this  subdivision* 


§5823.  Jurisdiction  of  local  courts  over  insolvent  foreign  cor- 
poration. As  has  been  seen  elsewhere,  as  a  general  rule  the  courts 
of  a  state  or  country  will  not  interfere  in  the  internal  affairs  and  man- 
agement of  a  foreign  corporation,  even  at  the  suit  of  a  resident  stock- 
holder and  even  though  the  corporation  may  be  doing  business  in  the 
state  or  country  and  may  have  expressly  or  impliedly  agreed  to  sub- 
mit to  the  jurisdiction  of  the  court  in  suits  against  it.5g  A  court  of 
equity  has  no  jurisdiction  to  dissolve  a  foreign  corporation,  or  to 
appoint  a  receiver  for  it  generally,  to  take  possession  of  all  its  assets, 
or  to  distribute  its  assets  generally.69  It  has,  however,  jurisdiction  in 
a  proper  case,  at  the  suit  of  a  stockholder  or  a  creditor,  to  appoint  a 
receiver  of  such  assets  as  may  be  within  the  state,  and  to  distribute 
the  same  in  accordance  with  the  equitable  rights  of  the  parties.90 


W  Carey  v.  Cincinnati  &  C.  B.  Co., 
5  Iowa  357.    See  §  5793  et  seq.,  supra. 

See  Bank  of  Kentucky  v.  Schuyl- 
kill Bank,  1  Pars.  Eq.  Cas.  (Pa.)  180, 
for  proper  course  for  courts  to  pursue 
where  foreign  corporation  has  misused 
its  powers  by  contracting  in  excess  of 
its  adjudicated  corporate  powers. 

57  See  Chap.  62,  supra. 

58  See  IS  5786-5807,  supra. 

5*  See  §15808-5821,  supra,  §§5833- 
5846,  infra. 

60  United  States.  Cole  v.  Oil-Weil 
Supply  Co.,  57  Fed.  534;  Shindelholz 
v.  Cullum,  55  Fed.  885. 

minoi8.  Patterson  v.  Lynde,  112 
111.   196;   Holbrook  v.  Ford,   153  111. 


633,  27  L.  B.  A.  324,  46  Am.  St.  Bep. 
917,  39  N.  E.  1091. 

Indiana.  Security  Savings  &  Loan 
Ass'n  v.  Moore,  151  Ind.  174,  50  N. 
E.  869. 

Maryland.  Day  v.  Postal  Tel.  Co., 
66  Md.  354,  7  Atl.  608. 

Massachusetts.  Richardson  v.  Clin- 
ton Wall  Trunk  Co.,  181  Mass.  580,  64 
N.  E.  400;  Buswell  v.  Supreme  Sit- 
ting Order  of  Iron  Hall,  161  Mass. 
224,  23  L.  B.  A.  846,  36  N.  E.  1065. 

Minnesota.  Bittle  v.  J.  L.  Owens 
Mfg.  Co.,  136  Minn.  93,  161  N.  W. 
401. 

New  Jersey.  Irwin  v.  Granite  State 
Provident  Ass'n,  56  N.  J.  Eq.  244,  38 
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A  clear  distinction  is  made  by  the  authorities  between  a  suit  against 
a  foreign  corporation  to  conserve  its  property  within  the  jurisdiction 
of  the  court  for  the  benefit  of  creditors  in,  or  who  may  come  into, 
such  jurisdiction,  and  an  action  to  wind  up  a  corporation  or  to 
regulate  its  internal  affairs.61  A  court  of  equity  has  ample  authority 
to  entertain  a  suit  against  a  foreign  corporation  to  conserve  its 
property  within  its  jurisdiction  to  enforce  payment  of  a  judgment 
at  law  therein,  legal  remedies  for  its  collection  having  been  exhausted, 
as  far  as  equity  requires  it,  and  to  vindicate  the  rights  of  all  other 
creditors,  who  come  into  or  are  made  parties  to  the  litigation,  to  re- 
cover their  claims.61 


Atl.  680;  National  Trust  Go.  v.  Miller, 

33  N.  J.  Eq.  155. 

New  York.  Mosher  v.  Supreme  Sit- 
ting Order  of  Iron  Hall,  88  Hun  394, 

34  N.  Y.  Supp.  816;  Redmond  v.  Hoge, 
3  Hun  171;  De  Bemer  v.  Drew,  57 
Barb.  438;  Murray  v.  Vanderbilt,  39 
Barb.  140;  Tinkham  v.  Borst,  31  Barb. 
407;  Barclay  v.  Talman,  4  Edw.  Ch. 
123. 

Tennessee.  Smith  v.  St.  Louis  Mut. 
Life  Ins.  Co.,  3  Tenn.  Ch.  502;  Lei- 
pold  v.  Marony,  7  Lea  128. 

West  Virginia.  Brunner  v.  York 
Bridge  Co.,  78  W.  Va.  702,  90  S.  W. 
233. 

Wisconsin.  Lehr  v.  Murphy,  136 
Wis.  92,  116  N.  W.  893. 

See  SS  5529-5531,  supra,  and  f  §  5837- 
5846,  infra. 

It  is  held  in  Minnesota  that  Gen. 
St.  1913,  §6634,  authorizing  relief 
against  insolvent  corporations  confers 
upon  the  courts  of  that  state  jurisdic- 
tion to  sequestrate  property  in  the 
state  owned  by  a  foreign  corporation. 
Kittle  v.  J.  L.  Owens  Mfg.  Co.,  136 
Minn.  93,  161  N.  W.  401. 

61  Lehr  v.  Murphy,  136  Wis.  92,  116 
N.  W.  893.  See  §§  5808,  5817,  supra, 
and  §§  5833-5844,  infra. 

68  Lehr  v.  Murphy,  136  Wis.  92,  116 
N.  W.  893.  See  also  Richardson  v. 
Clinton  Wall  Trunk  Mfg.  Co.,  181 
Mass.  580,  64  N.  E.  400;  Rittle  v. 
J.  L.  Owens  Mfg.  Co.,  136  Minn.  93, 


161  N.  W.  401;  National  Trust  Co.  v. 
Miller,  33  N.  J.  Eq.  155;  Bedmond  v. 
Hoge,  3  Hun  (N.  Y.)  171;  De  Bemer 
v.  Drew,  57  Barb.  (N.  Y.)  438;  Mur- 
ray v.  Vanderbilt,  39  Barb.  (N.  Y.) 
140;  Tinkham  v.  Borst,  31  Barb.  (N. 
Y.)  407;  Smith  v.  St.  Louis  Mat.  Life 
Ins.  Co.,  3  Tenn.  Ch.  502. 

The  question  as  to  whether  judg- 
ment and  the  issue  and  return  of 
execution  are  necessary  before  a 
creditor's  bill  can  be  maintained 
has  been  discussed  in  §3206,  supra. 
See  also  Webb  &  Co.  v.  Mid- 
way Lumber  Co.,  68  Mo.  App.  546. 
And  see  Nashville,  C.  &  St.  L.  By. 
Co.  v.  Mattingly,  101  Ky.  219,  40 
S.  W.  673,  where  the  effect  of  a  re- 
turn of  "no  property"  on  an  execu- 
tion against  a  foreign  corporation  un- 
der Ky.  Civ.  Code,  §  439,  is  considered. 
See  also  Bittle  v.  J.  L.  Owens  Mfg. 
Co.,  136  Minn.  93,  161  N.  W.  401. 

A  creditors1  bill,  brought  at  the  in- 
stance of  a  judgment  creditor,  to  ad- 
minister the  assets  of  an  insolvent 
foreign  corporation  for  the  benefit  of 
all  its  creditors,  to  enforce  its  unpaid 
stock  subscriptions  and  to  discover 
and  reach  its  equitable  assets  for  the 
satisfaction  of  its  debts,  is  demurrable 
where,  although  it  is  alleged  that  an 
execution  issued  on  the  judgment  to 
the  sheriff  of  the  county  in  which  such 
judgment  was  rendered  and  the  exe- 
cution was  returned  unsatisfied,  it  ap- 
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A  statute  providing  that  proceedings  in  insolvency  may  be  instituted 
against  any  person  residing  in  the  state  does  not  affect  a  foreign  cor- 
poration which  has  no  established  place  of  business  in  the  state,  but 
merely  has  agents  in  each  county  in  the  state  to  whom  it  sends  machines 
for  sale,  and  whose  sole  duty  is  to  sell,  collect,  pay  for  and  remit  to 
the  company  .•* 

The  extent  to  which  statutory  and  constitutional  provisions  impos- 
ing individual  liability  upon  stockholders  and  officers  for  corporate 
debts  will  be  enforced  against  nonresident  stockholders  and  officers  in 
the  courts  of  a  state  other  than  that  by  which  the  corporation  was 
created,  and  in  the  federal  courts  sitting  in  such  other  state,  and  the 
remedies  and  mode  of  procedure  in  enforcing  such  liability  have  been 
considered  elsewhere  in  this  work.64  As  has  been  seen  elsewhere,  the 
courts  of  a  state  will  enforce  the  liability  of  stockholders  of  a  corpora- 
tion of  another  state  on  their  subscriptions  to  its  capital  stock.65 


pears  from  the  bill  that  no  execution 
was  issued  to  the  sheriff  of  another 
county  in  the  state  in  which  the  for- 
eign corporation  has  a  place  of  busi- 
ness, and  has  a  large  amount  of  prop- 
erty, both  real  and  personal,  and 
which  was  the  only  county  in  the 
state  in  which  the  corporation  had  a 
place  of  business  or  any  property, 
and  that  the  complainant  was  not 
ignorant  of  such  facts,  but  had  dock- 
eted its  judgment  in  the  latter  county. 
Northwestern  Iron  Co.  v.  Central 
Trust  Co.,  90  Wis.  570,  63  N.  W.  752, 
64  N.  W.  323. 

In  Northwestern  Iron  Co.  v.  Cen- 
tral Trust  Co.,  90  Wis.  570,  63  N.  W. 
752,  64  N.  W.  323,  it  was  said  that  a 
creditors '  bill,  brought  at  the  instance 
of  a  judgment  creditor,  to  administer 
the  assets  of  an  insolvent  foreign  cor- 
poration for  the  benefit  of  all  its 
creditors,  to  enforce  its  unpaid  stock 
subscriptions,  and  to  discover  and 
reach  its  equitable  assets  for  the  sat- 
isfaction of  its  debts  cannot  be  main- 
tained under  a  statute  providing  for 
prpc'eedings  against  insolvent  corpo- 
rations incorporated  under  the  laws 
of  the  state.  This  case  was  consid- 
ered  in   Lehr  .v.    Murphy,    136   Wis. 


92,  116  N.  W.  893,  where  it  was 
held  that  a  creditor's  action  would 
lie  against  a  foreign  corporation  to 
conserve  its  property  within  the  state, 
and  it  was  said  that  while  Northwest- 
em  Iron  Co.  v.  Central  Trust  Co., 
supra,  was  well  calculated  to  cast 
doubt  upon  whether  such  an  action  $s 
maintainable,  notwithstanding  what 
was  there  said,  by  the  weight  of  au- 
thority and  upon  reason  and  principle 
as  well,  the  action  is  maintainable. 

68  Whitcomb  v.  Bobbins,  69  Vt.  477, 
38  Atl.  233.  See  Kelley  v.  Bice-Blake 
Lumber  Co.,  167  Mass.  28,  44  N.  E, 
1090,  construing  certain  insolvency 
statutes  of  Massachusetts  and  holding 
that  a  foreign  corporation  comes 
within  their  purview. 

64  As  to  the  enforcement  in  another 
state  of  the  liability  of  stockholders, 
see  |  4248  et  seq.,  supra. 

As  to  the  enforcement  in  another 
state  of  the  liability  of  officers,  see 
§§2717,  2718,  supra. 

65  See  §  4131,  supra.  See  also  Fish 
v.  Smith,  73  Conn.  377,  84  Am.  St. 
Bep.  161,  47  Atl.  711;  Mandel  v. 
Swan  Land  &  Cattle  Co.,  154  111.  177, 
27  L.  B.  A.  313,  45  Am.  St.  Bep.  124, 
40  N.  B.  462,  rev'g  51  111.  App.  204; 
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Where  a  receiver  of  a  foreign  corporation,  appointed  in  the  state 
of  its  origin,  brings  an  action  against  a  stockholder  of  the  state  to 
recover  from  him  an  assessment  upon  his  stock  authorized  by  the 
court  which  has  jurisdiction  of  the  affairs  of  the  corporation  in 
the  state  of  its  origin,  he  cannot  question  the  findings  of  insolvency 
in  the  decree  making  sucji  assessment,  but  he  may  assert  any  defense 
which  relates  to  his  rights  as  a  stockholder .M 

§  5824.  Proceedings  against  foreign  corporation  under  National 
Bankruptcy  Act.  The  effect  of  the  National  Bankruptcy  Act  upon 
corporations  generally,  the  proceedings  relating  thereto  and  other  ques- 
tions connected  therewith  have  been  considered  elsewhere.67 
-  Section  2  of  the  Bankruptcy  Act  provides  that  the  courts  of  bank- 
ruptcy therein  specified  shall  have  jurisdiction  to  adjudge  persons 
(which  term  includes  corporations)  bankrupt  who  have  had  their 
principal  place  of  business,  resided,  or  had  their  domicile  within 
the  respective  territorial  jurisdictions  of  such  courts  for  the  pre- 
ceding six  months,  or  the  greater  portion  thereof,  or  who  do  not 
have  their  principal  place  of  business,  reside  or  have  their  domicile 
within  the  United  States,  but  have  property  within  the  jurisdictions 
of  such  courts,  or  who  have  been  adjudged  bankrupts  by  courts  of 
competent  jurisdiction  without  the  United  States  and  have  property 
within  their  jurisdictions.68 

Generally  speaking,  the  principal  place  of  business  is  where  the 
plant,  factory  or  assets  of  the  corporation  is  located,  If  it  has  several 
places  of  business,  the  place  from  which  the  general  affairs  of  the 
corporation  are  directed  or  controlled  is  the  principal  place  of  busi- 
ness.69   The  question  as  to  what  constitutes  the  principal  place  of 


Sigua  Iron  Co.  v.  Brown,  171  N.  Y. 
488,  64  N.  E.  194;  Stoddard  v.  Lum, 
159  N.  Y.  265,  45  L.  R.  A.  551,  70 
Am.  St.  Rep.  541,  53  N.  E.  1108. 

M  French  v.  Harding,  46  Pa.  Super. 
Ct.  Rep.  363.  See  §4252,  supra, 
§  5833  et  seq.,  infra. 

•7  See  §  403  and  Chap.  62,  supra. 

•»  See  Federal  Bankruptcy  Act  of 
1898,  §2. 

••For  "principal  place  of  busi- 
ness" and  "residence"  within  the 
meaning  of  bankruptcy  acts,  see  §  403, 
supra.  See  also  In  re  E.  &  G.  Theatre 
Co.,  223  Fed.  657;  In  re  Biermeister 
Bros.  Co.,  208  Fed.  945;  In  re  Thomas 


McNally  Co.,  208  Fed.  291;  In  re  Ten- 
nessee Const.  Co.,  207  Fed.  203;  In 
re  Wenatchee-Stratford  Orchard  Co., 
205  Fed.  964;  Home  Powder  Co.  v. 
Geis,  204  Fed.  568;  In  re  Tygarte 
Biver  Coal  Co.,  203  Fed.  178;  In  re 
Guanacevi  Tunnel  Co.,  201  Fed.  316; 
In  re  Brockton  Ideal  Shoe  Co.,  200 
Fed.  745;  In  re  Perry  Aldrich  Co.,  105 
Fed.  249;  In  re  Pennsylvania  Consol. 
Coal  Co.,  163  Fed.  579;  In  re  Monger 
Vehicle  Tire  Co.,  159  Fed.  901;  Bur- 
dick  v.  Dillon,  144  Fed.  737;  In  re 
Elmira  Steel  Co.,  142  Fed.  906;  Tif- 
fany v.  La  Plume  Condensed  Milk  Co., 
141  Fed.  444;  In  re  United  Button, 
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business  of  a  corporation  is  not  determined  by  the  fact  that  the  charter 
or  certificate  of  incorporation  states  that  the  principal  place  of 
business  of  the  corporation  shall  be  in  a  specified  place,  but  it  is  a 
question  of  fact  to  be  determined  by  the  circumstances  of  each 
particular  case.70 

Where  there  is  any  doubt  as  to  which  is  the  proper  jurisdiction 
in  which  the  bankruptcy  proceedings  should  be  instituted,  such 
doubt  should  be  resolved  in  favor  of  the  domiciliary  jurisdiction.71 

Where  a  corporation  is  organized  in  one  state  for  the  purpose  of 
doing  business  in  another  state,  the  requirement  that  it  shall  maintain 
an  office  in  the  state  by  which  it  was  created  does  not  prevent  it 
from  being  subjected  to  involuntary  proceedings  in  bankruptcy  in 
a  state  other  than  that  by  which  it  was  created,  where  it  has  had  its 
principal  place  of  business  in  -such  state  for  the  requisite  period 
of  time.71 

The  rule  that,  in  order  to  avoid  a  conflict  between  tribunals  of  co- 
equal authority,  the  court  first  acquiring  jurisdiction  must  be  allowed 
to  pursue  it  to  the  end  to  the  exclusion  of  others  and  that  it  will  not 
permit  its  jurisdiction  to  be  impaired  or  subverted  by  a  resort  to 
some  other  tribunal,  is  of  particular  force  in  cases  arising  under  the 
Bankruptcy  Act,  and  the  bankruptcy  court  which  first  acquires  juris- 
diction has  jurisdiction  over  the  debtor's  entire  estate,  the  title  to  all 
property  wherever  situate  passing  to  the  trustee  in  bankruptcy.71 
Where  a  foreign  corporation  is  organized  with  the  object  of  becoming 
the  successor  of  a  domestic  corporation,  and  the  affairs  of  the  c6rpo- 
ration  are  so  intermingled  that  it  would  be  difficult  if  not  impos- 
sible to  separate  the  accounts  and  segregate  the  liabilities,  and  a  sep- 
aration of  the  two  concerns  in  bankruptcy  proceedings  would  be 
impracticable,  the  federal  court  having  first  acquired  jurisdiction 
of  the  joint  property  may  properly  deal  with  them  as  joint  parties.7* 

The  Bankruptcy  Act  makes  no  special  provision  for  the  service 


Co.,  137  Fed.  668;  In  re  Marine  Ma- 
chine 6  Conveyor  Co.,  91  Fed.  630. 

Ttln  re  San  Antonio  Land  k  Irri- 
gation Co.,  228  Fed.  984;  In  re  R.  H. 
Pennington  &  Co.,  228  Fed.  388;  In 
re  Biermeister  Bros.  Co.,  208  Fed.  945; 
In  re  We  na  tehee -Stratford  Orchard 
Co.,  205  Fed.  964;  In  re  Guanacevi 
Tunnel  Co.,  201  Fed.  316;  In  re  Perry 
Aldrich  Co.,  165  Fed.  249;  In  re  Penn- 
sylvania Consol.  Coal  Co.,  163  Fed. 
579;  In  re  Magid-Hope  Silk  Mfg.  Co., 


110  Fed.  352;  Dressel  v.  North  State 
Lumber  Co.,  107  Fed,  255.  See  §  403, 
supra. 

Win  re  Tennessee  Const.  Co.,  207 
Fed.  203,  aff'd  213  Fed.  33. 

7*  In  re  Magid-Hope  Silk  Co.,  110 
Fed.  352. 

73  in  re  Alaska  American  Fish  Co., 
162  Fed.  498;  In  re  Southwestern 
Bridge  &  Iron  Co.,  133  Fed.  568. 

74  In  re  Alaska  Fish  Co.,  162  Fed. 
498;    In   re    Southwestern   Bridge   ft 
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of  process  upon  a  foreign  corporation  having  had  for  the  prescribed 
time  a  principal  place  of  business  in  the  district  where  the  pro- 
ceedings in  bankruptcy  against  it  are  brought.  It  is  held  that  in 
involuntary  proceedings  in  bankruptcy  against  a  foreign  corporation 
having  had  its  principal  place  of  business  in  the  state  for  six  months 
prior  to  the  institution  of  bankruptcy  proceedings  against  it,  service 
of  process  made  upon  the  commissioner  of  corporations  of  the  state 
who,  by  a  duly  executed  instrument,  had  been  appointed  the  attorney 
of  the  corporation  to  receive  service  of  process  within  the  state,  pur- 
suant to  a  statute  of  such  state  requiring  a  foreign  corporation  to 
make  such  appointment  as  a  condition  of  its  doing  business  within  the 
state,  was  sufficient  service  to  confer  jurisdiction  upon  the  court.7* 


§  5826.  Assignments  for  benefit  of  creditors.  The  right  of  a  cor- 
poration to  make  a  voluntary  assignment  for  the  benefit  of  creditors 
exists  at  common  law,  and  is  to  be  regarded  as  existing  in  each  state 
of  the  Union,  unless  shown  to  have  been  changed  by  the  statute  of 
such  state.78  A  board  of  directors  empowered  by  the  charter  or 
articles  of  incorporation  to  manage  and  govern  the  affairs  of  a  corpo- 
ration is  properly  qualified  to  make  an  assignment  of  the  property 
of  the  corporation  for  the  benefit  of  creditors,  when  it  is  in  failing 
circumstances,  without  obtaining  the  sanction  of  the  stockholders, 
although  such  directors  meet  without  the  state  creating  tljp  corpora- 
tion and  were  elected  at  a  meeting  of  the  stockholders  held  without 
the  state  after  the  corporation  had  been  duly  organized  within  the 
state  of  its  creation.77  If  an  assignment  for  the  benefit  of  creditors, 
made  by  a  foreign  corporation,  is  valid  under  common  law  of  the 


Iron  Co.,  133  Fed.  56S.  See  also  In 
re  Boston,  H.  &  E.  B.  Co.,  9  Blatchf. 
101,  Fed.  Can.  No.  1,677. 

75  In  re  Magid  Hope  Silk  Mfg.  Co., 
110  Fed.  352.    See  subdiv.  xix,  infra. 

76  United  States.  Barnett  v.  Kin- 
ney, 147  U.  S.  476,  37  L.  Ed.  247. 

Connecticut.  Catlin  v.  Eagle  Bank, 
6  Conn.  233. 

Illinois.  J.  Walter  Thompson  Co. 
v.  Whitened,  185  111.  454,  76  Am.  St. 
Bep.  51,  56  N.  E;  1106;  Howe  v.  War- 
ren, 154  111.  227,  40  N.  E.  472;  Union 
Trust  Co.  v.  Trumbull,  137  111.  146,  27 
N.  E.  24;  Hanchett  v.  Waterbury,  115 
111.  220,  32  N.  E.  194. 


Missouri  Shoekley  v.  Fisher,  75 
Mo.  498. 

New  York.  Vanderpoel  v.  Gorman, 
140  N.  Y.  563,  24  L.  B.  A.  548,  37  Am. 
St.  Bep.  601,  35  N.  E.  932,  rev'g  3 
Misc.  57,  22  N.  Y.  Supp.  541;  De 
Buyter  v.  St.  Peter's  Church,  3  N.  Y. 
238;  Franzen  v.  Zimmer,  90  Hun  103, 
35  N.  Y.  Supp.  612;  McQueen  v.  New, 
10  Misc.  251,  30  N.  Y.  Supp.  977; 
Haxton  v.  Bishop,  3  Wend.  13. 

Texas.  Weider  v.  Maddoz,  66  Tex. 
372,  59  Am.  Bep.  617,  1  S.  W.  168. 

See  §  5014,  supra. 

77  Wright  v.  Lee,  2  8.  D.  596,  51 
N.  W.  706,  distinguishing  Miller  t. 
Ewer,  27  Me.  509,  46  Am.  Dec  619. 
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state  by  which  the  corporation  was  created,  it  is  as  operative  upon 
personal  property  situated  in  a  foreign  state  as  it  is  upon  property 
located  in  the  state  where  it  is  executed,  unless  such  conveyance  con- 
flicts with  positive  law  or  declared  policy  of  such  foreignstate.78   And 


See,  generally,  §1865,  supra.  See 
also  f  1635,  supra. 

78  muted  States.  Barnett  v.  Kin- 
ney, 147  U.  S.  476,  37  L.  Ed.  247; 
8hroder*  v.  Tompkins,  58  Fed.  672, 
675;  J.  M.  Atherton  Co.  v.  Ives,  20 
Fed.  894. 

Colorado.  Campbell  v.  Colorado 
Coal  &  Iron  Co.,  9  Colo.  60,  10  Pac. 
248. 

Connecticut.  Ward  v.  Connecticut 
Pipe  Mfg.  Co.,  71  Conn.  345,  42  L.  B. 
A.  706,  71  Am.  St.  Bep.  207,  41  Atl. 
1057;  First  Nat.  Bank  v.  Walker,  61 
Conn.  154,  23  Atl.  696. 

Florida.  Walters  6  Walker  v.  Whit- 
lock,  9  Fla.  86,  76  Am.  Dec.  607. 

Georgia.  Princeton  Mfg.  Co.  v. 
White,  68  Ga.  96,  Miller  v.  Kerna- 
ghan,  56  Ga.  155. 

Illinois.  Bhawn  v.  Pearce,  110  111. 
350,  51  Am.  Bep.  691. 

Kentucky.  Coflin  v.  Kelling,  83 
Ky.  649. 

Massachusetts.  May  v.  Wanne- 
macher,  111  Mass.  202. 

Minnesota.  In  re  Paige  v.  Sexsmith 
Lumber  Co.,  31  Minn.  136,  16  N.  W. 
700. 

New  Jersey.  Frazier  v.  Fredericks, 
24  N.  J.  L.  162. 

New  York.  Vanderpoel  v.  Gorman, 
140  N.  Y.  563,  24  L.  B.  A.  548,  37  Am. 
St.  Bep.  601,  35  N.  E.  932;  Ockerman 
v.  Cross,  54  N.  Y.  29;  In  re  Hulbert 
Bros.  &  Co.,  38  App.  Div.  323,  57  N. 
Y.  Supp.  38,  rev'd  160  N.  Y.  9,  54 
N.  E.  571;  Franzen  v.  Zimmer,  90 
Hun  103,  35  N.  Y.  Supp.  612.  See 
Walter  v.  F.  E.  McAlister  Co.,  21 
Misc.  747,  48  N.  Y.  Supp.  26. 

Ohio.  Johnson  v.  Sharp,  310  Ohio 
St.  611,  27  Am.  Bep.  529.  See  Bryant 
v.  Johnson,  5  Ohio.  Cir.  Dec.  333,  12 
Ohio  dr.  Ct.  102. 


Pennsylvania.  In  re  Smith's  Ap- 
peal, 104  Pa.  St.  381. 

Bhode  Island.  Noble  v.  Smith,  6 
B.  I.  446. 

Texas.  Weider  v.  Maddox,  66  Tex. 
372,  59  Am.  Bep.  617,  1  S.  W.  168. 

Vermont.  Hanf  ord  v.  Paine,  32  Vt. 
442,  78  Am.  Dec.  586? 

Virginia.  Gregg  v.  Sloan,  76  Va. 
497. 

Wast  Virginia.  Harrison's  Ex'r  v. 
Farmers1  Bank,  9  W.  Va.  424. 

Wisconsin.  Cook  v.  Van  Horn,  81 
Wis.  291,  50  N.  W.  893;  Mowry  v. 
Crocker,  6  Wis.  326. 

Mr.  Justice  Brown,  speaking  for  the 
Supreme  Court  of  the  United  States, 
said:  "The  operation  of  voluntary  or 
common-law  assignments  upon  prop- 
erty situated  in  other  states  has  been 
the  subject  of  frequent  discussion  in 
the  courts,  and  there  is  a  general  con- 
sensus of  opinion  to  the  effect  that 
such  assignments  will  be  respected, 
except  so  far  as  they  come  in  conflict 
with  the  rights  of  local  creditors,  or 
with  the  laws  or  public  policy  of  the 
state  in  which  the  assignment  is 
sought  to  be  enforced.  The  cases  in 
this  court  are  not  numerous,  but  they 
are  all  consonant  with  the  above  gen- 
eral principle.,,  Security  Trust  Co. 
v.  Dodd,  173t  TJ.  S.  624,  43  L.  Ed.  835. 

1 ' The  extraterritorial  effect  of  state 
insolvent  or  bankrupt  laws  has  been 
the  subject  of  much  diversity  of  opin- 
ion among  the  several  courts  of  the 
country,  one  line  of  cases  holding  that 
a  voluntary  assignment,  valid  accord- 
ing to  the  law  of  the  state  where 
made,  is,  as  to  personal  property 
owned  by  the  assignor,  valid  every- 
where, on  the  theory  that  it  is  a 
voluntary  transfer  and  conveyance  of 
property,   and    as    personal    property 
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such  assignment  will  be  enforced  in  another  state  as  against  a  non- 
resident creditor  of  such  state  who  has  levied  a  writ  of  attachment 
on  property  in  the  possession  of  the  assignee  under  the  authority 
of  such  assignment.79 

This  principle  that  a  voluntary  assignment  is  as  operative  upon 
personal  property  situated  in  a  foreign  state  as  it  is  upon  like  prop- 


follows  the  person,  and  is  construc- 
tively present  with  and  in  the  pos- 
session of  the  owner,  wherever  he  may 
be,  a  transfer  of  it  is  to  be  governed 
by  the  law  of  •the  plaee  where  the 
debtor  may  be  at  the  time  he  makes 
the  conveyance.  See  Baltimore  &  O. 
B.  Go.  v.  Glenn,  28  Md.  287.  Another 
class  of  cases  holds  that,  though  the 
assignment  may  be  valid  where  made, 
yet,  if  invalid  by  the  law  of  the  state 
where  the  debts  are  located,  or  other 
personal  property  of  the  assignor  is 
found,  the  assignment  is  void  as  to 
creditors  of  the  assignor  resident -in 
the  latter  state,  but  is  valid  as  to 
the  creditors  residing  in  other  states. 
As  illustrative  of  this  doctrine  see 
May  v.  First  Nat.  Bank,  122  111.  551, 
13  N.  E.  806;  Butler  v.  Wendell,  57 
Mich.  62,  23  N.  W.  460;  Bently  v. 
Whittemore,  19  N.  J.  Eq.  462.  A 
third  class  holds  that,  where  a  foreign 
assignment  is  invalid  according  to  the 
law  of  the  state  where  the  property 
or  debt  is  situated,  the  objection  may 
be  raised  by  anyone,  whether  residing 
in  the  state  of  the  suit  or  not.  These 
cases  regard  the  assignment  as  like 
a  foreign  contract,  which  will  not  be 
enforced  elsewhere  when  in  conflict 
with  the  law  or  policy  of  the  forum. 
See  Warner  v.  Jaffray,  96  N.  Y.  248; 
Faulkner  v.  Hyman,  142  Mass.  53,  6 
N.  E.  846;  Bank  v.  Lacombe,  84  N. 
Y.  367;  Green  v.  Van  Buskirk,  5 
Wall.  307;  In  re  Waite  (N.  Y.  App.), 
2  N.  E.  440.  This  last  seems  to  us 
to  be  the  better  doctrine."  Deemer, 
J.,  in  Franzen  v.  Hutchinson,  94  Iowa 
P5;  62  N.  W.  698, 


To  entitle  a  person  to  invoke  the 
aid  of  a  statute  providing  that  no  for- 
eign corporation  shall  mortgage  or 
incumber  its  property  to  the  injury 
or-  exclusion  of  any  citizen  of  the 
state,  and  that  no  incumbrance  which 
the  foreign  corporation  may  execute 
to  secure  any  debt  created  in  any 
other  state  shall  be  operative  as 
against  citizens  until  after  all  of  its 
liabilities  due  to  any  resident  citi- 
zen or  corporation  shall  have  been 
discharged,  he  must  come  plainly, 
clearly  and  unmistakeably  within  its 
terms.  Brittle  Silver  Co.  v.  Bust,  10 
Colo.  App.  463,  51  Pac.  526.  Bissell, 
J.,  said:  "It  is  a  very  sweeping 
piece  of  legislation,  and  attempts  to 
take  away  from  a  corporation  doing 
business  within  the  state,  under  the 
permission  and  with  the  right  con- 
ferred by  our  statute,  the  power  to 
dispose  of  its  property  with  the  free- 
dom and  with  the  same  right  accorded 
to  citizens  and  resident  corpora- 
tions. ' ' 

TO  J.  Walter  Thompson  Co.  v.  White- 
ned, 185  HI.  454,  76  Am.  St.  Bep.  51, 
56  N.  E.  1106. 

See  Chap.  62,  supra. 

The  right  of  a  creditor  of  a  foreign 
corporation  to  attach  its  property  in 
the  state,  where  it  has  made  an  as- 
signment for  the  benefit  of  its  cred- 
itors, or  where  a  receiver  has  been  ap- 
pointed for  it  in  the  state  of  its  domi- 
cile is  treated  elsewhere.  See  f  5815, 
supra,  §{5838-5840,  infra. 
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erty  located  in  the  state  where  it  is  executed,  yields  to  the  positive 
law  or  declared  public  policy  of  such  foreign  state.10 

A  general  assignment  by  a  corporation  for  the  benefit  of  creditors 
passes  to  the  assignee,  with  the  other  assets  of  the  corporation,  the 
right  to  collect,  for  the  benefit  of  creditors,  balances  due  from  the 
stockholders  on  subscriptions  to  stock,  and  the  assignee  may  maintain 
an  action  to  collect  such  unpaid  subscriptions  or  to  enforce  a  call 
for  unpaid  subscriptions  against  stockholders  in  states  other  than 
that  by  which  the  corporation  was  created.81 


§  5826.  Assignments  by  legal  compulsion.  The  principle  that  if 
an  assignment  for  the  benefit  of  creditors  is  valid  in  the  state  where 
it  is  executed,  it  is  ordinarily  binding  and  effectual  to  transfer  the 
title  to  personal  property  wherever  located,  applies  only  to  transfers 
or  assignments  of  property  which  rest  essentially  on  contract  and 
are  voluntary  in  the  sense  that  they  are  the  product  of  a  will  acting 
without  legal  compulsion.  Property  in  a  foreign  state  that  has  passed 
from  an  assignor  to  an  assignee  by  a  voluntary  deed,  and  not  by 
proceedings  in  invitum  by  process  of  law,  is  distinguished  from  like 
property  in  the  hands  of  a  receiver  by  operation  of  law,  or  by  assign- 
ment under  legal  compulsion.  Assignments  of  the  latter  class  are 
generally  held  inoperative  upon  property  not  situated  within  the 
territory  over  which  the  laws  that  make,  or  compel  the  debtor  to 
make,  them  have  dominion.  In  other  words,  involuntary  assign- 
ments for  the  benefit  of  creditors  which  are  made  under  foreign  in- 
solvent laws  have  no  operation  outside  of  the  state  under  whose  laws 
they  are  made,  while  a  voluntary  assignment  is  a  personal  common- 


to  United  States.  Shroder  v.  Tomp- 
kins, 58  Fed.  672.  . 

District  of  Columbia.  Kansas  City 
Packing  Co.  v.  Hoover,  1  App.  Cas. 
268. 

Georgia.  Strieker  k  Co.  v.  Tink- 
ham,  35  Oa.  176,  89  Am.  Dee.  280. 

Illinois.  Woodward  v.  Brooks,  128 
111.  222,  3  L.  B.  A.  702,  15  Am.  St. 
Bep.  104,  20  N.  E.  685,  aff'g  18  111. 
App.  150;  Heyer  v.  Alexander,  108 
Til.  385. 

Indiana.  Woolson  v.  Pipher,  100 
Ind.  306. 

Iowa.  Franzen  v.  Hutchinson,  94 
Iowa  95,  62  N.  W.  698. 

Massachusetts.  Faulkner  v.  Hyman, 


142  Mass.  53,  6  N.  E.  846;  Pierce  v. 
O  'Brien,  129  Mass.  314,  37  Am.  Bep. 
360;  Foster  v.  Goulding,  9  Gray  50; 
Zipcey  v.  Thompson,  1  Gray  243. 

Minnesota.  In  re  Dalpay,  41  Minn. 
532,  6  L.  B.  A.  108,  16  Am.  St.  Bep. 
729,  43  N.  W.  564. 

Missouri  Bryan  v.  Brisbin,  26  Mo. 
423,  72  Am.  Dec.  219;  Brown  v.  Knox, 
Boggs  &  Knox,  6  Mo.  302. 

New  York.  Walter  v.  F.  E.  McAl- 
ister  Co.,  21  Misc.  747,  48  N.  Y.  Supp. 
26. 

Bouth  Carolina.  Sheldon  v.  Blau- 
velt,  29  S.  C.  453,  1  L.  B.  A.  685,  13 
Am.  St.  Bep.  749,  7  S.  E.  593. 

Si  See  §  4131,  supra. 
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law  right,  possessed  by ,  every,  owner  of  property,  and  may  operate 
as  well  in  other  states  as  in  the  state  where  it  is  executed.8*  This 
rule  is  not  to  be  construed,  however,  as  wholly  nullifying  the  rights 
of  a  statutory  liquidator  of  a  foreign  corporation,  where  they  come 
in  conflict  with  the  rights  of  local  creditors.88 


UShroder  v.  Tompkins,  58  Fed. 
672. 

See  also  the  following: 

United  States.  Security  Trust  Co. 
v.  Dodd,  173  U.  S.  624,  43  L.  Ed.  835. 

Connecticut.  Paine  v.  Lester,  44 
Conn.  196,  26  Am.  Rep.  442. 

Florida.  Walters  &  Walker  v. 
Whitlock,  9  Fla.  86,  76  Am.  Dec.  607. 

Illinois.  Rhawn  v.  Pearce,  110  111. 
350,  51  Am.  Rep.  691. 

Indiana.  Catlin  v.  Wilcox  Silver- 
Plate  Co.,  123  Ind.  477,  8  L.  R.  A. 
62,  18  Am.  St.  Rep.  338,  24  N.  E.  250. 

Maine.  Metcalf  v.  Teaton,  51  Me. 
198. 

Massachusetts.  Taylor  v.  Colum- 
bian Ins.  Co.,  14  Allen  353. 

New  York.  Martyne  v.  American 
Union  Fire  Ins.  Co.  of  Philadelphia, 
216  N.  Y.  183,  110  N.  E.  502. 

Pennsylvania.  In  re  Smith's  Ap- 
peal, 104  Pa.  St.  381. 

Texas.  Weider  v.  Maddox,  66  Tex. 
372,  59  Am.  Rep.  617,  1  S.  W.  168. 

After  laying  down  the  rule  that  a 
voluntary  assignment  is  as  operative 
upon  personal  property  situated  in  a 
foreign  state  as  it  is  upon  like  prop- 
erty located  in  the  state  where  it  is 
executed,  except  so  far  as  it  comes 
in  conflict  with  the  rights  of  local 
creditors,  or  with  the  laws  or  public 
policy  of  the  state  in  which  the  as- 
signment is  sought  to  be  enforced, 
Mr.  Justice  Brown,  speaking  for  the 
Supreme  Court  of  the  United  States, 
said:  "But  the  rule  with  respect  to 
statutory  assignments  is  somewhat 
different.  While  the  authorities  are 
not  altogether  harmonious,  the  pre- 
vailing American  doctrine  is  that  con- 
veyance under  a  state  insolvent  law 


operates  only  upon  property  within 
the  territory  of  that  state,  and  that 
with  respect  to  property  in  other 
states  it  is  given  only  such  effect  as 
the  laws  of  such  state  permit;  and 
that,. in  general,  it  must  give  way  to 
claims  of  creditors  pursuing  their 
remedies  there.  It  passes  no  title,  to 
real  estate  situated  in  another  state. 
Nor,  as  to  personal  property,  will  the 
title  acquired  by  it  prevail  against 
the  rights  of  attaching  creditors  un- 
der the  laws  of  the  state  where  the 
property  is  actually  situated."  Se- 
curity Trust  Co.  v.  Dodd,  173  U.  S. 
624,  43  L.  Ed.  835. 

S3  Martyne  v.  American  Union  Fire 
Ins.  Co.  of  Philadelphia,  216  N.  Y. 
183,  110  N.  E.  502. 

The  title  of  a  foreign  statutory 
liquidator  was  considered  in  Relfe  v. 
Rundle,  103  U.  S.  222,  26  L.  Ed.  337, 
and  in  that  case  the  court  said: 
"Relfe  is  not  an  officer  of  the  Mis- 
souri state  court,  but  the  person  desig- 
nated by  law  to  take  the  property  of 
any  dissolved  life  insurance  corpora- 
tion of  that  state,  and  hold  and  dis- 
pose of  it  in  trust  for  the  use  and 
benefit  of  creditors,  and  other  parties 
interested.  The  law  which  clothed 
him  with  this  trust  was,  in  legal  ef- 
fect, part  of  the  charter  of  the  corpo- 
ration. He  was  the  statutory  suc- 
cessor of  the  corporation  for  the  pur- 
pose of  winding  up  its  affairs.  As 
such  he  represents  the  corporation  at 
all  times  and  places  in  all  matters 
connected  with  his  trust.  He  is  the 
trustee  of  an  express  trust,  with  all 
the  rights  which  properly  belong  to 
such  a  position.  .  He  is  an  officer  of 
the  state,  and  as  such  represents  the 
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Some  conflict  or  contrariety  of  opinion  may  be  found  in  the  deci- 
sions in  respect  to  what  may  or  may  not  constitute  a  voluntary  assign* 
ment  under  the  statutes  of  different  states.**  The  Supreme  Court 
of  Washington  has  said :  "The  principal  distinction  between  a  volun- 
tary assignment  and  an  involuntary  assignment  in  bankruptcy  is  in 
its  inception.  In  the  one  case  the  assignment  is  placed  in  the  hands 
of  a  third  party  by  his  own  act  and  with  his  consent;  in  the  other 
it  is  placed  in  the  hands  of  a  third  party  by  operation  of  law,  and 
without  his  act  and  against  his  consent.  The  subsequent  control 
by  the  court  under  statutory  regulation  does  not  destroy  this  dis- 
tinction. Whether  or  not  an  assignment  is  a  voluntary  conveyance 
by  the  assignor  must  be  decided  from  a  consideration  of  the  manner 
in  which  the  transfer  of  the  property  is  made,  and  not  what  may 
be  prescribed  by  the  statute  as  to  the  manner  in  which  the  property 
is  to  be  disposed  of  by  the  assignee  after  assignment. "  •*  It  is  generally 


state  in  its  sovereignty  while  per- 
forming its  public  duties  connected 
with  the  winding  up  of  the  affairs  of 
one  of  its  insolvent  and  dissolved  cor- 
porations. His  authority  does  not 
come  from  the  decree  of  the  court, 
but  from  the  statute.  He  appeared 
in  Louisiana  not  by  virtue  of  any  ap- 
pointment from  the  court,  but  as  the 
statutory  successor  of  a  corporation 
which  the  court  had  in  a  legitimate 
way  dissolved  and  put  out  of  exist- 
ence. He  was,  in  fact,  the  corpora- 
tion itself  for  all  the  purposes  of 
winding  up  its  affairs.  We  are  aware 
that  *  *  *  a  receiver  appointed  by 
a  state  court  has  no  extraterritorial 
power;  but  a  corporation  is  the  crea- 
ture of  legislation,  and  may  be  en- 
dowed with  such  power  as  its  creator 
sees  fit  to  give.  Necessarily  it  must 
act  through  agents,  and  the  state 
which  creates  it  may  say  who  those 
agents  shall  be.  One  may  be  its  rep- 
resentative when  in  active  operation, 
and  in  full  possession  of  all  its  pow- 
ers, and  another  if  it  has  forfeited 
its  charter  and  has  no  lawful  exist- 
ence except  to  wind  up  its  affairs. 
No  state  need  allow  the  corporation 
of  other  states  to  do  business  within 


its  jurisdiction  unless  it  chooses,  with 
perhaps  the  exception  of  commercial 
corporations;  but  if  it  does,  without 
limitation,  express  or  implied,  the  cor- 
poration comes  in  as  it  has  been  cre- 
ated. Every  corporation  necessarily 
carries  its  charter  wherever  it  goes, 
for  that  is  the  law  of  its  existence. 
It  may  be  restricted  in  the  use  of 
some  of  its  powers  while  doing  busi- 
ness away  from  its  corporate  home, 
but  every  person  who  deals  with  it 
everywhere  is  bound  to  take  notice 
of  the  provisions  which  have  been 
made  in  its  charter  for  the  manage- 
ment and  control  of  its  affairs  both  in 
life  and  after  dissolution." 

M  Catlin  v.  Wilcox  Silver-Plate  Co., 
123  Ind.  477,  8  L.  B.  A.  62,  18  Am. 
St.  Rep.  338,  24  N.  E.  250. 

•ft  Whitman  v.  Mast,  Buf ord  &  Bur- 
well  Co.,  11  Wash.  318,  48  Am.  St. 
Bep.  874,  39  Pac.  649.  Scott,  J.,  said: 
"In  Story,  Confl.  Laws  (8th  Ed.), 
§  411,  it  is  said:  'There  is  a  marked 
distinction  between  a  voluntary  con- 
veyance of  property  by  the  owner  and 
a  conveyance  by  mere  operation  of 
law  in  cases  of  bankruptcy  in  invitum. 
Laws  cannot  force  the  will,  nor  com- 
pel any  man  to  make  a  conveyance. 
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held  that  any  statute  upon  the  subject  of  assignments,  which  limits 
the  distribution  of  the  debtor's  property  to  such  creditors  as  shall 
file  releases  of  their  demands,  is  to  all  intents  and  purposes  an  in- 
solvent law,  and  that  a  title  to  personal  property  acquired  under 
such  laws  will  not  be  recognized  in  another  state,  when  it  comes  in 
conflict  with  the  rights  of  creditors  pursuing  their  remedy  there 
against  the  property  of  the  debtor,  though  the  proceedings  were 
instituted  subsequent  to  and  with  notice  of  the  assignment  in  in- 
solvency, as  the  provision  of  such  a  statute,  requiring  a  release  from 
the  creditors  in  order  to  participate  in  the  distribution  of  the  estate, 
operates  as  a  discharge  of  the  insolvent  from  his  debts  to  such  credi- 
tors— a  discharge  as  complete  as  is  possible  under  a  bankrupt  law.8* 

§5827.  Preferential  transfers  and  conveyances  by  foreign  cor- 
porations* That  where  there  is  no  prohibition  in  either  the  law  of 
its  domicile  or  the  law  of  the  state  in  which  it  is  doing  business,  an 
insolvent  foreign  corporation,  in  like  manner  as  an  insolvent  natural 
person,  may,  at' common  law,  execute  a  mortgage  upon  its  property 
to  some  of  its  creditors,  and  thereby  create  a  preference,  is  well 
settled.87 


In  place  of  a  voluntary  conveyance  of 
the  owner,  all  that  the  legislature  of 
a  country  can  do,  when  justice  re- 
quires it,  is  to  assume  the  disposition 
of  his  property  in  invitum.  But  a 
suitable  conveyance,  made  under  the 
authority  of  any  legislature,  cannot 
operate  upon  any  property  except  that 
which  is  within  its  own  territory. 
This  makes  a  solid  distinction  be- 
tween a  voluntary  conveyance  of  the 
owner  and  an  involuntary  legal  con- 
veyance by  the  mere  authority  of 
law.  The  former  has  no  relation  to 
place;  the  latter,  on  the  contrary,  has 
the  strictest  relation  to  place.  *  *  # 
It  is  therefore  admitted  that  a  vol- 
untary assignment  by  a  party,  accord- 
ing to  the  law  df  his  domicile,  will 
pass  his  personal  estate,  whatever  may 
be  its  locality,  abroad  as  well  as  at 
home.  But  it  by  no  means  follows 
that  the  same  rule  should  govern  in 
cases  of  assignments  by  operation  of 
law.'    tki«  W  undoubtedly  sustained 


by  the  weight  of  authority." 

W  Security  Trust  Co.  v.  Dodd,  173 
U.  a  624,  43  L.  Ed.  835.  Bee,  how- 
ever, Whitman  v.  Mast,  Buford  A 
Burwell  Co.,  11  Wash.  318,  48  Am.  St. 
Rep.  874,  39  Pac.  649,  where  the  court 
held  that  such  a  statute  was  not  an 
insolvent  law,  following  May  v. 
Walker,  35  Minn.  194,  28  K.  W.  252, 
and  Covey  v.  Cutler,  55  Minn.  18,  56 
N.  W.  255,  distinguishing  Jenks  v. 
Ludden,  34  Minn.  482,  27  N.  W.  188, 
and  disapproving  McClure  v.  Camp- 
bell, 71  Wis.  350,  5  Am.  St.  Bep.  220, 
37  N.  W.  343. 

•7  See  Chap.  62,  supra,  and  Nathan 
v.  Lee,  152  Ind.  232,  43  L.  R.  A.  820, 
52  N.  E.  987.  See  also  McCormick 
v.  Cornell  6  Wardlaw,  r—  Tex.  Civ. 
<M>p.  — i  193  S.  W.  1083. 

It  is  held  in  Indiana  that  an  in- 
solvent foreign  corporation  may  exe- 
cute a  mortgage  upon  its  real  estate 
in  Indiana  to  secure  a  bona  fide  ante- 
cedent indebtedness,  where   there  is 
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It  is  a  general  rule  that  it  is  the  restrictions  or  prohibitions  con- 
tained in  the  charter  of  a  foreign  corporation,  or  those  of  the  govern- 
ing laws  of  the  creating  state  in  relation  thereto,  and  those  alone, 
*  which  follow  it  into  another  state,  and  which  are  recognized  or  en- 
forced in  other  jurisdictions.8*  While  there  is  a  conflict  of  authority 
as  to  whether  the  insolvency  laws  of  the  state  in  which  a  foreign  cor- 
poration was  created  follow  it  into  another  state  in  which  it  may  do 
'business  and  own  property,  so  as  to  affect  assignments  and  transfers 
by  it  and  preferences  to  creditors  in  the  latter  state,  the  weight  of 
authority  is  to  the  effect  that  insolvency  laws  have  no  extraterritorial 
operation,  and  that  a  foreign  insolvent  corporation  may  make  a  valid 
assignment  for  creditors,  and  prefer  creditors,  in  a  state  where  it  is 
doing  business,  if  the  assignment  or  preference  is  valid  under  the 
laws  of  the  latter  state,  although  it  would  be  invalid  under  the  laws 
of  the  state  by  which  the  corporation  was  created.19  Thus  where  no 
disability  to  make  a  preference  is  imposed  upon  a  corporation  by  its 
charter,  and  the  only  prohibition  against  a  preference  is  contained  in 
a  general'  law  of  the  state  by  which  it  was  created  which  makes  it' 
unlawful  for  an  insolvent  creditor  to  prefer  creditors  by  a  confession 
of  judgment,  the  prohibition  by  general  law  to  make  such  preference 
by  confession  of  judgment  can  have  no  extraterritorial  effect  and, 
not  being  forbidden  by  the  organic  law  of  the  corporation,  the  legality 


nothing  in  the  statute  of  the  state  by 
which  the  foreign  corporation  was 
created,  nor  in  the  statutes  of  Indi- 
ans; which  prohibits  the  corporation 
from  so  doing,  and  the  fact  that  the 
creditors  to  whom  the  mortgage  was 
executed  were  citizens  and  residents 
of  the  state  by  which  the  corpora- 
tion was  created,  was  of  no  control- 
ling influence.  Nathan  v.  Lee,  152 
Ind.  232,  43  L.  R.  A.  820,  52  N.  E. 
987.  See  also  Standard  National  Bank 
City  of  New  York  v.  Garfield  Nat. 
Bank,  56  N.  Y.  App.  Div.  43,  67  N.  Y. 
Supp.  472,  rev'g  Standard  Nat.  Bank 
▼.National  Silk  Label  Co.,  30  N.  Y. 
Misc.  219,  63  N.  Y.  Supp.  312.  But 
see,  however,  Bryant  v.  Johnson,  12 
Ohio  Cir.  Ct.  102. 

M  Warren  v.  First  Nat.  Bank  of 
Columbus,  149  HI.  9,  25  L.  R.  A.  746, 
38  N.  E.  122,  rev'g  50  111.  App.  193; 
Nathan  v.  Lee,  152  Ind.  232,  43  L.  R. 


A.  820,  52  N.  E.  987;  Boehme  ▼.  Rail, 
51  N.  J.  Eq.  541,  26  Atl.  832;  Borton 
v.  Brines-Chase  Co.,  175  Pa.  St.  209, 
34  AtL  597. 

See  §§5721-6726,  supra. 

ttSmead  &  Powell  Co.  v»  Chandler 
6  Co.,  71  Ark.  ^05,  65  L.  R.  A.  353, 
76  S.  W.  1066;  frayward  v.  Leeson, 
176  Mass.  310,  49  L.  R.  A.  725,  57 
N.  E.  656;  Boehme  y.  Rail,  51  N.  J. 
Eq.  541,  26  AtL  832;  Borton  v.  Brines- 
Chase  Co.,  175  Pa.  St.  209,  34  Atl. 
597;  East  Side  Bank  v.  Columbus  Tan- 
ning Co.,  170  Pa.  St.  1,  32  Atl.  539; 
Lowry  v.  Philadelphia  Optical  A 
Watch  Co.,  161  Pa.  St.  123,  28  Atl. 
1004;  Pairpoint  Mfg.  Co.  v.  Philadel- 
phia Optical  &  Watch  Co.,  161  Pa.  St. 
17,  28  Atl.  1003;  Benevolent  Order  of 
A.  W.  v.  Sanders,  28  Wkly.  Notes: 
Cas.  (Pa.)  321. 

See  §5724,  supra. 
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of  the  preference  must  depend  upon  the  law  of  the  state  where  it  i& 
given.*0 

Under  the  doctrine  that  a  foreign  corporation  will  not  be  permitted 
to  exercise  in  a  state  powers  which  the  laws  of  the  state  deny  to 
domestic  corporations,  it  has  been  held  that  if  the  laws  of  a  state 
do  not.  permit  its  domestic  corporations,  when  they  are  insolvent 
and  have  ceased  to  do  business,  to  prefer  one  creditor  to  the  exclusion 
of  others,  such  preferences  made  by  an  insolvent  foreign  corporation 
will  not  be  permitted  to  operate  in  the  state,  although  they  may 
be  valid  in  the  state  of  the  corporation's  domicile,  where  they  were 
made.M  In  New  York,  however,  it  has  been  held  that  the  statute 
of  that  state  prohibiting  corporations  from  making  an  assignment 
or  transfer  in  contemplation  of  insolvency,  or  when  insolvent,  applies 
to  domestic  corporations  only ;  that  it  does  not  make  such  assign- 
ments and  transfers  by  a  foreign  corporation  contrary  to  public  policy ; 
and  that  such  transfer  or  assignment  by  an  insolvent  foreign  cor- 
poration, although  made  in  the  state,  is  valid,  if  it  is  not  invalid 
under  the  charter  of  the  corporation,  or  the  general  law  of  the  state 
of  its  domicile.92 

It  is  held  in  Tennessee  that  the  assets  within  the  state  of  a  foreign 
corporation  doing  business  in  the  state  become  a  trust  fund  for  the 
benefit  of  all  its  creditors  upon  its  insolvency  and  permanently  ceas- 
ing to  do  business  in  the  state  on  account  of  insolvency,  and  that 


•opairpoint  Mfg.  Co.  v.  Philadel- 
phia Optical  &  Watch  Co.,  161  Pa.  St. 
17,  28  Atl.  1003.  See  also  Chautauqua 
County  Nat.  Bank's  Appeal,  170  Pa. 
St.  1,  32  Atl.  539. 

See  f  5724,  supra. 

M  Fowler  v.  Bell,  90  Tex.  160,  39 
L.  B.  A.  254,  59  Am.  St.  Bep.  788, 
37  8.  W.  1058.  See  also  John  Agnew 
Co.  v.  Board  of  Education  City  of 
Patterson,  83  N.  J.  Eq.  49,  89  Atl. 
1046,  aff'd  83  N.  J.  Eq.  336,  90  Atl. 
1135. 

MVanderpoel  v.  Gorman,  140  N.  Y. 
563,  24  L.  B.  A.  548,  37  Am.  St.  Bep. 
601,  35  N.  E.  932,  rev'g  3  N.  Y.  Misc. 
57,  22  N.  Y.  Supp.  541;  Coats  v.  Don- 
nell,  94  N.  Y.  168;  Standard  Nat. 
Bank,  City  of  New  York  v.  Garfield 
Nat.  Bank,  56  N.  Y.  App.  Div.  43, 
67  N.  Y.  Supp.  472,  rev'g  30  N.  Y. 


Misc.  219,  63  N.  Y.  Supp.  312;  In  re 
Hulbert  Bros.  Co.,  38  N.  Y.  App.  Div.- 
323,  57  N.  Y.  Supp.  38,  rev'd  160  N. 
Y.  9,  54  N.  E.  571;  Lane  v.  Wheel- 
wright, 69  Hun  180,  23  N.  Y.  Supp. 
576;  Hill  v.  Knickerbocker  Blec 
Light  &  Power  Co.,  63  Hun  632,  18 
N.  Y.  Supp.  813;  Worthington  v. 
Pfister  Bookbinding  Co.,  3  N.  Y.  Misc. 
418,  23  N.  Y.  Supp.  295. 

But  it  has  been  held  that,  notwith- 
standing this,  the  New  York  statute, 
providing  that  in  all  assignments  for 
the  benefit  of  creditors  preferences 
can  be  made  only  to  a  limited  and 
prescribed  extent,  is  applicable  to  an 
assignment  of  property  in  the  state 
made  therein  by  a  foreign  corporation. 
In  re  Halated,  42  N.  Y,  App.  Div.  101, 
58  N.  Y.  Supp.  698. 
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the  courts  of  the  state  will  not  inquire  into  what  contracts  and  assets 
the  corporation  has  in  other  states.98 

A  foreign  creditor  eannot  by  the  operation  of  any  law  of  his  own 
state  acquire  any  preference  over  resident  creditors  in  the  administra- 
tion of  the  assets  of  a  foreign  corporation  which  are  situated  in  the 
state  where  such  creditors  reside.94  A  statute  of  the  state  by  which 
a  corporation  was  created  providing  that  the  annual  license  or  fran- 
chise tax  imposed  upon  corporations  created  by  such  state  shall  be 
a  preferred  debt  in  case  of  insolvency  has  no  extraterritorial  force, 
and  a  claim  by  the  state  for  such  license  fees  is  not  entitled  to  pref- 
erence or  priority  over  other  creditors  in  the  payment  of  the  debts 
of  the  corporation  out  of  its  assets  in  another  state,  which  are  in  the 
hands  of  a  receiver  appointed  in  insolvency  proceedings  against  the 
corporation  in  such  state.96 


»•  Voightmsn  &  Co.  v.  Southern  By. 
Co.,  123  Tenn.  452,  Ann.  Cas.  1912  0 
211,  131  S.  W.  982,  citing  Leipold  v. 
Marony,  7  Lea  (Tenn.)  128,  and  Smith 
v.  St.  Louis  Mutual  Life  Ins.  Co.,  6 
Lea  (Tenn.)  564. 

It  was  also  held  in  that  state  that 
where  a  foreign  corporation  doing 
business  in  the  state  became  insolvent 
and  was  forced  to  cease  doing  busi- 
ness in  the  state  because  all  of  its 
operatives  refused  to  work  and  left 
its  service  on  account  of  its  failure 
to  pay  them  for  their  work,  such  ' 
failure  resulting  from  its  not  having, 
and  inability  to  procure,  funds  for 
that  purpose,  its  property  in  the  state 
became  a  trust  fund  and  could  not 
be  attached  by  any  creditor  so  as  to 
give  him  priority.  Voightman  &  Co. 
v.  Southern  By.  Co.,  123  Tenn.  452, 
Ann.  Cas.  1912  C  211,  131  S.  W.  982. 

For  the  doctrine-  in  respect  to  the 
assets  of  an  insolvent  corporation  be- 
coming a  trust  fund  for  creditors,  and 
the' different  views  in  respect  thereto, 
and  the  right  to  obtain  a  preference 
by  attachment  or  execution  levied 
upon  the  property  of  an  insolvent 
corporation,  see  f  f  5027-5043,  supra. 

M  J.  A.  Holshouser  Co.  v.  Gold  Hill 
Copper  Co.,  138  N.  C.  248,  70  L.  B.  A. 
133,  50  S.  E.  050. 


•»  J.  A.  Holshouser  Co.  v.  Gold  Hill 
Copper  Co.,  138  N.  C.  248,  70  L.  B.  A. 
183,  50  S.  E,  650.  Walker,  J.,  said: 
"A  case  very  much  like  ours  was 
presented  in  Willitts  v.  Waite,  25  N. 
Y.  577.  'The  acceptance  of  the 
charter,'  says  the  court  in  that  case, 
'with  this  provision  for  a  distribu- 
tion of  its  effects  upon  the  happen- 
ing of  insolvency  cannot  operate  to 
give  to  the  transfer  the  effect  of  a 
voluntary  conveyance  of  the  assets. 
The  title  of  the  trustees  is  a  statutory 
title,  and  must  defer  to  the  lien  ac- 
quired by  the  creditors  attaching  the 
property  in  this  state.  Creditors 
within  this  state,  having  acquired  a 
lien  under  our  laws  upon  property 
within  the  state,  will  not  be  deprived 
of  their  lien,  and  sent  to  a  foreign 
state  to  seek  such  portion  of  the  in- 
solvent estate,  as  the  laws  of  that 
state,  will,  upon  distribution,  give 
them.  The  state  will  do  justice  to 
its  own  citizens  so  far  as  it  can  be 
done  by  administering  upon  property 
within  its  jurisdiction,  and  will  yield 
to  comity  in  giving  effect  to  foreign 
statutory  assignments  only  so  far  as 
may  be  done  without  impairing  the 
remedies  or  lessening  the  securities 
which  our  laws  have  provided  for 
our  own  citizens.1  "  .     ._ 
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A  deed  of  trust,  executed  by  a  foreign  corporation  in  the  state  by 
which  it  was  incorporated,  conveying  personal  property  in  another 
state  to  secure  an  indebtedness  of  the  corporation,  and  a  subsequent 
assignment  for  the  benefit  of  creditors  of  such  property,  executed 
in  the  former  state,  must  be  governed  by  the  laws  of  the  former  state 
as  to  their  nature,  character  and  interpretation.96 


§  5828.  Adjustment  of  equities  of  resident  and  nonresident  credi- 
tors of  insolvent  corporations.  When  a  corporation  becomes  insolvent 
and  its  affairs  are  being  wound  up  in  the  state  of  its  origin,  ques- 
tions sometimes  arise  in  reference  to  the  right  of  creditors,  who  have 
secured  a  preference  or  received  a  portion  of  their  claims  in  other 
jurisdictions,  to  participate  in  the  distribution  of  the  assets  of  the 
corporation  made  by  an  official  or  court  of  the  state  in  which  its 
affairs  are  so  being  administered  and  its  assets  distributed.  It  is  well 
settled  that  creditors  who  have  received  such  preference  cannot 
share  in  such  distribution  proportionately  with  other  creditors  who 
have  received  no  preference  until  the  former  creditors  relinquish 
their  preference  or  refund  the  money  which  they  have  received  on 
account  of  theiri  claims,  or  until,  in  the  event  of  their  not  surrender- 
ing such  preference  or  refunding  such  payments,  the  dividends  or 
sum  distributed"  to  creditors  having  no  preference  equal  the  amount 
which  the  preferred  creditors  have  received  and  will  receive  by  virtue 
of  thgir  preferences.97  All  creditors  of  a  corporation,  wherever 
residing,  are  entitled,  in  case  of  insolvency,  to  have  the  general  asset? 
distributed  among  them  upon  principles  of  perfect  equality.90  Where 
a  corporation  was  being  dissolved  in  the  state  of  ife  origin  and  its 


•*  Smead  &  Powell  v.  D.  W.  Chan- 
dler Co.,  71  Ark.  505,  65  L.  B.  A.  353, 
76  8.  W.  1066. 

•7  See  Ward  v.  Connecticut  Pipe 
Mfg.  Co.,  71  Conn.  345,  42  L.  R.  A.  706, 
71  Am.  St.  Rep.  207,  41  Atl.  1057; 
Bank  Com'rs  v»  Granite  State  Provi- 
dent Ass'n,  70  N.  H.  557,  85  Am.  St. 
Rep.  646,  49  Atl.  124;  People  v.  Gran- 
ite State  Provident  Ass'n,  161  N.  Y. 
492,  .55  N.  K  1053. 

See  also  {  5756,  supra,  §  5840,  infra. 

W  People  v.  Granite  State  Provident 
Ass'n,  161  N.  Y.  492,  55  N.  E.  1053; 
American  &  British  Mfg.  Co.  v.  Inter- 
national Power  Co.,  173  N.  Y.  App. 
Div.  319,  159  N.  Y.  Supp.  582. 


See  15756,  supra,  §5  5838-5840, 
5844,  infra. 

As  was  said  in  Bank  Com'rs  v. 
Granite  State  Provident  Ass'n,  70  N. 
H.  557,  49  Atl.  124,  "If  the  receiver 
in  any  state  retains  the  funds  in  his 
possession,  and  they  are  sufficient  in 
amount  to  pay  the  shareholders  who 
have  proved  their  claims  in  the  state 
a  larger  percentage  than  shareholders 
generally  will  be  entitled  to  under  the 
distribution  to  be  made  here,  such 
foreign  shareholders  will  not  be  en- 
titled to  any  portion  of  the  funds 
here.  For  example,  if  the  percentage 
to  which  shareholders  generally  will 
be  entitled  proves  to  be  30,  and  cer- 
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affairs  were  being  wound  up  and  its  assets  distributed  by  a  court  of 
such  state  through  its  receiver,  a  creditor  who  had  received 
a  portion  of  his  claim  through  the  sale  of  property  of  the  corpora- 
tion levied  upon  in  attachment  proceedings  instituted  against  the 
corporation  after  the  creditor  had  notice  of  the  proceedings  to  wind 
up  the  corporation  in  the  state  of  its  domicile,  was  held  not  to  be 
entitled  to  prove  his  claim  against  the  estate  in  the  hands  of  the 
receiver,'  unless  the  creditor  first  paid  to  the  receiver  the  gross  amount 
so  received  from  such  sale,  and  it  was  held  that  if  he  did  not  make 
such  payment,  his  claim  should  be  wholly  disallowed.*0  Where  a  cor- 
poration is  being  wound  up  as  an  insolvent  corporation  in  the  state 
of  its  origin  and  an  assignee  has  been  appointed  for  it  in  that  state 
and  a  suit  has  been  brought  in  another  state  by  the  attorney  general 
of  such  state  for  the  sequestration  and  preservation  of  the  assets 
and  property  of  the  foreign  corporation  in  that  state  and  for  an 
equitable  distribution  of  the  same  among  the  persons  entitled  thereto, 
a  decision  of  the  latter  court  in  respect  to  the  manner  in  which  the 
assets  of  the  corporation  shall  be  distributed  is  binding  upon  the 
court  of  the  domiciliary  state  so  far  as  it  relates  to  the  property 
within  the  limits  of  the  state  in  which  such  decision  was  rendered, 
and  no  farther,  and  the  fact  that  the  assignee  of  the  corporation 
appeared  in  such  proceeding  does  not  enlarge  the  binding  effect 
of  the  decree  in  the  domiciliary  state.1 

In  the  absence  of  any  statutory  restriction  upon  its  power  so  to 
do,  a  court  which  has  taken  possession  through  its  receiver  of  a 
foreign  corporation's  assets  within  the  state  where  the  court  is 
sitting,  which  corporation  is  being  wound  up  as  insolvent  in  the 

tain  shareholders  will  receive  35  per  receive  anything  till  the  English  ered- 

eent  from  one  or  more  ancillary  re-  itors  had  been  paid  a  proportionate 

eeivers,  they  will  be  entitled  to  noth-  amount.    But,  subject  to  that,  which 

ing  in  this  proceeding.     If  they  re-  is  for  the  purpose  of  doing  what  is 

ceive  only  25  per  cent,  they  will  be  equal  and  just  to  all  the  creditors,  I 

entitled  to  receive  here  an  additional  know  of  no  law  under  which  the  Eng- 

5  per  cent.    The  remarks  of  the  court  lish  creditors  are  to  be  preferred  to 

In  a  recent  English  case  upon  a  kin-  foreigners. '    In  re  Kloebe,  28  Ch.  Div. 

dred   question   are   pertinent   in   this  175,  177.    See  also  Blake  v.  MeClung, 

connection.      The    court    said:      'No  172  TJ.  8.  239,  257,  43  L.  Ed.  432." 
doubt,  in  a  case  in  which  French  as-         See  $  5844,  infra, 
sets  were  distributed  so  as  to  give         ••Ward  v.  Connecticut  Pipe  Mfg. 

French  creditors  as  such  priority,  in  Co.,  71  Conn.  345,  42  L.  B.  A.  706, 

distributing   the   English   assets   the  71  Am.  St.  Bep.  207,  41  AtL  1057. 
court  would  be  astute  to  equalize  the         iBank    Corners    v.    Granite    State 

payments,    and    take    care    that    no  Provident   Ass9n,  70  N.  H.  557,  85 

French  creditors  should  come  in  and  Am.  St.  Bep.  646,  49  AtL  124. 
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state  of  its  domicile,  may  transmit  such  assets  to  the  court 
ing  its  assets  in  the  domiciliary  state.*  And  it  is  held  that  it  may  do 
so  without  exacting  any  conditions  whatever,8  but  the  practice  is, 
and  it  seems  advisable,  to  require  the  foreign  assignee  or  receiver 
to  give  security  to  the  effect  that  creditors  residing  in  the  state  shall 
receive  their  pro  fata  share  of  the  total  assets.4 


§  5829.  Discrimination  against  nonresident  creditors.   As  has  been 

seen  heretofore,  while  it  is  definitely  settled  that  a  state  is  not  pre- 


•  People  v.  Granite  State  Provident 
Ass'n,  161  N.  Y.  492,  55  N.  E.  1053. 
See  also  Seminole  Securities  Co.  t. 
Southern  Life  Ins.  Co.,  182  Fed.  85; 
Maynard  v.  Granite  State  Provident 
Ass'n,  92  Fed.  435;  Bank  Com'rs  v. 
Granite  State  Provident  Ass'n,  70  N. 
H.  557,  85  Am.  St.  Rep.  646,  49  AtL 
124;  American  &  British  Mfg.  Co.  v. 
International  Paper  Co.,  173  N.  T. 
App.  Div.  319,  159  N.  T.  Supp.  582. 

S  People  v.  Granite  State  Provident 
Ass'n,  161  N.  Y.  492,  55  N.  E.  1053; 
American  &  British  Mfg.  Co.  v.  In- 
ternational Power  Co.,  173  N.  Y.  App. 
Div.  319,  159  N.  Y.  Supp.  582. 

*  Maynard  v.  Granite  State  Provi- 
dent Ass'n,  92  Fed.  435;  People  v. 
Granite  State  Provident  Ass'n,  161  N. 
Y.  492,  55  N.  E.  1093. 

See  §5844,  infra. 

In  People  v.  Granite  State  Provi- 
dent Ass'n,  161  N.  Y.  492,  55  N.  E. 
1053,  the  assignee  of  the  foreign  cor- 
poration appointed  in  the  proceedings 
pending  in  the  domiciliary  state  ap- 
peared, was  made  a  party  to  the  ac- 
tion pending  in  the  other  state,  and 
asked  for  the  transmission  to  him  in 
the  state  where  the  winding-up  pro- 
ceedings were  pending  of  the  fund 
then  under  the  control  and  in  the 
custody  of  the  court  of  the  foreign 
state  through  its  receiver.  The  court 
directed  its  receiver,  after  paying  the 
expenses  of  the  receivership,  to  trans- 
mit the  general  assets  to  the  assignee 
in  the  domiciliary  state  for  general 
administration,  upon  receiving  from 


such  assignee  at  the  domicile  a  bond 
conditioned  for  the  payment  by  the 
assignee  to  each  creditor  and  share- 
holder resident  in  the  state  where 
the  court  was  sitting-  of  the  same 
dividend  on  his  claim  that  might  be 
awarded  other  shareholders  and  cred- 
itors throughout  the  country,  without 
any  deduction  on  account  of  any  sum 
the  creditor  and  shareholder  might 
receive  from  a  special  fund  deposited 
by  the  foreign  corporation  in  the 
state  for  the  purpose  of  doing  busi- 
ness therein  and  for  the  protection 
of  creditors  and  shareholders  residing 
in  the  state,  and  that  in  default  of 
sdch  payment  to  the  domestic  cred- 
itors and  shareholders,  the  foreign  as- 
signee would  return  to  the  receiver 
in  the  state,  or  his  successor,  the  gen- 
eral fund  so  paid  over.  It  was  ob- 
jected that  the  court  had  no  power 
to  require  the  assignee  at  the  domicile 
to  give  such  bond  as  a  condition  of 
receiving  the  fund  in  the  hands  of 
the  domestic  receiver.  O'Brien,  J., 
said:  "We  do  not  think  it  can  be 
said,  as  matter  of  law,  that  the  court 
was  bound  to  direct  the  transmission 
of  the  fund  to  the  administration  at 
the  domicile  without  exacting  any 
conditions  whatever.  It  doubtless  had 
the  power  to  do  so  if  it  was  thought 
to  be  wise  and  expedient.  But  it  de- 
termined that,  before  sending  the 
fund  out  of  the  jurisdiction  of  the 
court,  it  was  just  and  reasonable,  to 
require  the  foreign  assignee  to  give 
security  to  the  effect  that  he  would 
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vented  from  excluding  foreign  corporations  from  doing  business  or 
holding  property  within  its  limits,  or  from  imposing  conditions  in 
permitting  them  to  do  so,  by  the  provision  of  the  Federal  Constitu- 
tion that  the  citizens  of  each  state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  states,  for  this  provision 
does  not  entitle  a  corporation  created  by  one  state  to  exercise  its 


distribute  the  fund  upon  principles  of 
perfect  equality.  In  other  words,  the 
court  had  power  to  guard  against  any 
discrimination  on  the  part  of  the  for- 
eign assignee  against  domestic  cred- 
itors by  reason  of  any  trust  fund 
which  was  held  in  this  state  for  their 
benefit.11  Bee,  however,  dissenting 
opinion  of  Parker,  G.  J. 

In  another  New  York  decision  it 
was  said'  that  "as  these  questions 
have  arisen  presenting  apparent  con- 
flict between  receivers  of  the  different 
states,  a  comity  has  arisen  recog- 
nized by  the  courts,  whereby  the  re- 
ceiver of  the  home  state,  with  title 
to  the  assets,  is  given  a  primary  right, 
and  the  receivers  in  states  foreign 
to  the  home  of  the  corporation  are 
given  only  such  power  as  may  be 
necessary  to  secure  to  the  creditors 
in  their  respective  states  a  just  distri- 
bution of  the  assets  of  the  corpora' 
tion.  *  *  *  Under  this  rule  of 
comity  our  courts  might  well  have 
compelled  the  New  York  receiver  to 
transfer  to  the  appellant  this  stock 
upon  the  giving  by  the  appellant  of 
a  bond  to  pay  to  the  New  York  cred- 
itors their  just  share  in  the  distribu- 
tion of  the  assets.  On  the  other  hand, 
as  the  plaintiff  is  a  domestic  corpora- 
tion, the  eourt  has  deemed  it  wiser 
that  the  possession  of  the  stock  should 
remain  in  the  New  York  receiver. 
*  *  *  By  the  rule  of  comity  adopt- 
ed every  power  should  be  given  to 
the  domiciliary  receiver,  subject  to 
instruction  from  the  chancery  court 
of  that  state,  except  such'  power  as 
is  necessary  for  the  protection  of  the 
New  York  creditors.    Within  this  rule 


of  law  the  control  of  the  insolvent 
corporation  and  of  its  assets,  includ- 
ing its  controlling  interest  in  the 
plaintiff  corporation,  should  vest  in 
the  home  receiver.  Affidavits  are  pre- 
sented for  and  against  the  advisa- 
bility of  the  continuation  of  the  pres- 
ent directors.  To  my  mind,  however, 
that  question  is  one  whieh  should  be 
left  to  the  domiciliary  receiver,  under 
the  direction  of  the  domiciliary  court, 
and  our  courts,  looking  Only  to  the 
securing  of  New  York  creditors  of 
their  fair  share  in  the  distribution, 
should  not  take  upon  themselves  the 
responsibility  of  such  a  determination. 
It  will  not  be  presumed  that  the  man- 
agement is  to  be  so  far  changed  as 
will  interfere  with  present  contracts, 
or  as  in  any  way  to  obstruct  the 
progress  of  the  work.  The  good  faith 
and  competency  of  the  domiciliary  re- 
ceiver will  not  here  be  questioned.  If 
necessary  to  the  protection  of  New 
York  creditors,  a  bond  could  be  re- 
quired as  suggested  by  Justice  Cullen 
in  People  v.  Granite  State  Provident 
Ass'n,  41  App.  Div.  257,  58  N.  Y. 
Supp.  510.  No  facts  are  here  pre- 
sented, however,  which  suggest  the 
necessity  of  such  a  bond,  and  the 
ifirst  order  appealed  from  should  be 
reversed,  the  appellant,  as  receiver, 
made  a  party  to  this  action,  and  the 
New  York  receiver  directed  to  give 
to  him  a  proxy  to  vote  the  stock  of 
the  plaintiff  corporation  at  the  next 
meeting  for  the  election  of  directors 
•  •  •  ."  American  ft  British  Mfg. 
Co.  v.  International  Power  Co.,  173 
N.  Y.  App.  Div.  319,  159  N.  Y.  Supp. 
582.  
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special  privileges  in  other  states  without  their  consent,*  yet  this  pro- 
vision prevents  a  state,  on  admitting  a  foreign  corporation  and  al- 
lowing it  to  acquire  property  and  to  do  business  within  its  limits, 
from  providing,  as  one  of  the  conditions,  that  the  creditors  of  the 
corporation  who  may  be  residents  of  the  state  shall  have  priority 
over  nonresident  creditors  in  the  distribution  of  its  assets  by  the 
courts  of  the  state.6  While  the  state  may,  through  judicial  proceed- 
ings, take  possession  of  the  assets  of  an  insolvent  foreign  corporation 
within  its  limits,  and  distribute  them  or  their  proceeds  among  cred- 
itors according  to  their  respective  rights,  yet  it  cannot,  in  view  of 
Article  IV  of  section  2  of  the  Constitution  of  the  United  States,  deny 
the  right  to  citizens  of  other  states  to  participate  in  such  distribu- 
tion on  equal  terms  with  its  own  citizens.7   All  creditors  of  a  corpora- 


ft  See  |  5754,  supra. 

•  Bee  |  5756,  supra. 

See  also  the  following  eases: 

United  States.  Sully  v.  American 
Nat.  Bank,  178  U.  8.  289,  44  L.  Ed. 
1072;  Blake  v.  McClung,  172  U.  S. 
239,  43  L.  Ed.  432;  Maynard  v.  Gran- 
ite State  Provident  Ass'n,  92  Fed.  435. 

New  York.  People  v.  Granite  State 
Provident  Ass  'n,  161  N.  Y.  492,  55  N. 
E.  1053,  aff'g  41  App.  Div.  257,  68 
N.  Y.  Supp.  510;  American  &  British 
Mfg.  Co.  v.  International  Power  Co., 
173  App.  Div.  319,  159  N.  Y.  Supp. 
582. 

South  Carolina.  Wilson  v.  Keels, 
54  S.  C.  545,  71  Am.  St.  Bep.  816,  32 
S.  E.  702. 

Tennessee.  Adams  v.  Chattanooga 
Co.,  128  Tenn.  505,  161  8.  W.  1131; 
McClung  v.  Embreeville  Freehold, 
Land,  Iron  k  Railway  Co.,  103  Tenn. 
399,  52  S.  W.  1001. 

West  Virginia.  Brunner  v.  York 
Bridge  Co.,  78  W.  Va.  702,  90  8.  E. 
233. 

7  Blake  v.  McClung,  172  U.  8.  239, 
43  L.  Ed.  432.  This  case  involved  the 
validity  of  the  Tennessee  statute  of 
1877  giving  a  preference  to  resident 
creditors,  the  contention  being  be- 
tween resident  and  nonresident  cred- 
itors as  to  the  distribution  of  the 
Tennessee  assets  of  an  insolvent  Eng- 


lish corporation  which  had  been  doing 
business  in  Tennessee.  The  Tennessee 
court  held  {hat  the  resident  creditors 
were  entitled  to  priority.  On  a  writ 
of  error,  the  United  States  Supreme 
Court  stated  the  rule  set  out  in  the 
text  and  remanded  the  cause  to  the 
Tennessee  court.  The  latter  eourt 
held  that  the  federal  court  did  not, 
by  its  mandate,  intend  to  direct  the 
state  court  to  "interpolate  the  act 
of  1877  with  a  provision  giving  prefer- 
ence  to  creditors  who  had  repudiated 
it,  but  that  its  mandate  is  fully  com- 
plied with  when  this  court,  in  favor 
of  the  Ohio  creditors,  directs  an  ad- 
ministration of  the  assets  of  this  in- 
solvent corporation  so  as  to  give  them 
fuH  and  proportionate  shares,  as  if 
this  act  was  not  in  existence;  and 
that,  having  thus  done  equity  in  their 
favor,  the  fifth  section  of  this  act 
immediately  becomes  operative,  under 
the  terms  of  which  complainants,  as 
preferred  creditors,  work  out  a  satis- 
faction of  their  claims.11  McClung 
v.  Embreeville  Freehold,  Land,  Iron 
&  Railway  Co.,  103  Tenn.  399,  51  8. 
W.  1001.  In  reversing  the  judgment 
on  a  second  writ  of  error  (Blake  v. 
McClung,  176  U.  8.  59,  44  L.  Ed.  371). 
Harlan,  J.,  said:  "That  judgment 
gives  to  the  plaintiffs  in  error  respec- 
tively their  percentage  of  the  entire 
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tion,  wherever  residing,  are  entitled,  in  ease  of  insolvency,  to  have 
the  general  assets  distributed  among  them  upon  principles  of  per- 
fect equality.  The  courts  of  one  state  have  no  right  to  favor  domestic 
creditors  in  the  distribution,  but  it  must  be  made  upon  the  principle 
that  equality  is  equity.0  A  statute  declaring  the  terms  on  which 
foreign  corporations  may  carry  on  business  within  the  state,  and 
providing  that  a  court  of  competent  jurisdiction  may  take  possession 
of,  wind  up,  administer  and  marshal  the  assets  in  the  state  of  any 
such  foreign  corporation  admitted  to  do  business  in  the  state,  in  like 
manner  and  in  like  cases  as  by  law  may  be  done  with  respect  to  cor- 
porations chartered  under  the  laws  of  the  state,  for  the  protection  of 
any  and  all  citizens  of  the  state  who  may  be  stockholders  or  creditors 
of  such  foreign  corporation,  as  in  the  case  of  legatees  and  creditors 
(citizens  of  the  state)  of  deceased  persons  whose  domicile  was  at  the 


assets  of  the  insolvent  corporation 
upon  the  basis  of  equality  among  all 
the  creditors,  wherever  residing,  and, 
that  being  done,  the  eourt  in  effect 
directs  the  idea  of  equality  among 
all  creditors  to  be  abandoned,  and 
'all  the  rest  and  residue  of  the  estate' 
of  the  insolvent  corporation  to  be  ap- 
plied first  to  the  payment  of  the  debts 
due  to  citizens  of  Tennessee.  Thus 
the  decree  gave  a  decided  advantage 
to  Tennessee  creditors  over  Ohio  cred- 
itors, when,  as  Mr.  Justice  Beard  cor- 
rectly said,  the  cause  was  remanded 
by  this  court  substantially  with  direc- 
tion that  the  state  court  should  see 
to  it  that  no  advantage  accrued  to 
Tennessee  creditors  over  the  Ohio  cred- 
itors. It  is  not  within  the  province 
of  this  eourt  to  prescribe  the  form 
of  a  decree  to  be  entered  for  the  dis- 
tribution of  the  assets  in  question. 
But  it  is  both  its  province  and  duty 
to  adjudge,  in  accordance  with  the 
supreme  law  of  the  land,  as  we  now 
do,  that  the  plaintiffs  in  error,  citizens 
of  Ohio,  are  entitled  to  share  in  the 
distribution  of  the  assets  of  this  in* 
solvent  corporation  upon  terms  of 
equality,  in  all  respects,  with  like 
creditors  who  are  citizens  of  Tennes- 
see.   No  decree  giving  to  the  latter 


privileges  or  advantages  that  are 
denied  to  the  former  is,  as  we  have 
heretofore  adjudged,  consistent  with 
the  Constitution  of  the  United  States. 
In  the  distribution  of  what  is  called 
in  the  decree  'all  the  rest  and  residue 
of  the  estate  of  the  Embreeville,  Free- 
hold,  Land,  Iron  &  Railway  Company, ' 
or  in  the  proceeds  thereof,  the  plain* 
tiffs  in  error  should  be  placed  upon 
,the  same  plane  of  equality  with  Ten- 
nessee creditors.  The  plaintiffs  in 
error  cannot  be  denied  participation 
in  any  of  the  assets  of  the  insolvent 
corporation  that  are  taken  into  ac- 
count when  assertaining  the  rights  of 
the  Tennessee  creditors  and  the 
amounts  to  be  paid  to  them  on  their 
respective  demands.  Whatever  rule 
is  applied  for  the  benefit  of  the  latter 
must  be  applied  in  behalf  of  the  Ohio 
creditors. ' ' 

•  People  v.  Granite  State  Provident 
Ass'n,  161  N.  Y.  492,  55  N.  E.  1053; 
American  &  British  Mfg.  Co.  v.  Inter- 
national Paper  Co.,  173  N.  Y.  App. 
Div.  319,  159  N.  Y.  Supp.  582.  See 
also  Wilson  v.  Keels,  54  S.  C.  545, 
71  Am.  St.  Rep.  816,  32  S.  E.  702; 
Brunner  v.  York  Bridge  Co.,  78  W. 
Va.  702,  90  8.  E.  233. 
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time  of  their  decease  outside  the  state  in  respect  to  assets  within  the 
state,  does  not  give  resident  creditors  th4  right  to  appropriate  to  their 
claims  the  assets  of  a  foreign  corporation  in  the  state  to  the  exclu- 
sion of  citizens  of  other  states  who  are  also  creditors.9  Resident 
general  creditors  of  a  defunct  insolvent  foreign  corporation  not  hav- 
ing previously  obtained  liens  upon  its  property  are  not  entitled  to  any 
priority  or  preference  over  nonresident  creditors  in  the  distribu- 
tion of  the  funds  derived  from  such  assets  by  the  local  or  ancillary 
receiver.  All  creditors  of  such  corporation  of  the  same  class  are,  on 
principles  of  equity,  entitled  to  share  ratably  in  the  distribution 
of  the  whole  estate  of  such  corporation,  regardless  of  their  places 
of  residence.  And  this  is  true  even  though  there  is  no  statute  in  the 
state  in  relation  to  the  question.10 

But  the  courts  of  the  local  or  ancillary  jurisdiction  should,  before 
allowing  a  domiciliary  receiver  or  other  representative  of  an  in- 
solvent corporation  to  withdraw  the  funds  sequestrated  there,  protect 
the  resident  creditors  having  liens  out  of  such  funds  or  otherwise 
to  the  extent  of  their  distributive  shares  in  the  whole  estate  of  the 
insolvent  corporation.11 

f  Wilson  v.  Keels,  54  8.  C.  545,  71      liens  by  attachment  or  otherwise  upon 


Am.  St.  Bep.  816,  32  S.  E.  702.  The 
court  said:  "There  is  no  doubt  that 
it  is  the  duty  of  the  courts  of  this 
state  to  protect  the  interests  and 
rights  of  domestic  creditors  concern- 
ing assets  of  a  foreign  corporation  in 
this  state,  but  there  is  a  vast  differ- 
ence between  protecting  domestic 
creditors  and  sequestrating  to  them 
exclusively  assets  which  ought,  in 
justice  and  right,  be  administered  for 
the  benefit  of  ail  creditors.  If  so  con- 
strued as  to  exclude  nonresident  citi- 
zens  who  are  creditors  from  partici- 
pating in  the  assets  in  this  state  of  a 
foreign  corporation,  a  grave  question 
as  to  the  constitutionality  of  the  act 
might  be  raised.  See  Blake  v.  Mc- 
Clung,  172  U.  S.  239,  43  L.  Ed.  432/ ' 

lOBrunner  v.  York  Bridge  Co.,  78 
W.  Va.  702,  90  S.  E   233. 

HBrunner  v.  York  Bridge  Co.,  78 
W.  Va.  702,  90  S.  E.  233,  in  which 
case  it  was  said:  "Of  course  if  resi- 
dent   creditors    have    obtained    valid 


the  property  and  assets  of  such  for- 
eign corporation  the  courts  of  the 
state  upon  the  principles  enunciated 
would  have  the  right  and  would  be 
bound  to  protect  its  citizens  and  resi- 
dents in  those  rights  before  allowing 
the  assets  to  be  withdrawn  from  the 
state  by  the  representatives  of  the 
domiciliary  administration;  but  re- 
specting .  general  creditors  having  no 
such  specific  liens,  they  could  not 
properly  be  decreed  any  priority  in 
the  distribution  of  assets  in  the  hands 
of  an  ancillary  receiver  or  other  rep- 
resentatives. *  *  *  We  think  the 
court  should  be  conceded  a  discretion 
in  the  manner  of  protecting  the  local 
creditors  in  their  rights,  according  to 
the  circumstances  of  each  individual 
case.  The  funds  might  be  retained 
until  the  proportionate  shares  of  the 
local  creditors  have  been  ascertained 
and  these  shares  decreed  and  paid 
out  of  the  local  assets  before  trans- 
ferring the  funds  to  the  domiciliary 
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It  is  a  constitutional  exercise  of  the  power  of  the  state,  in  prescrib- 
ing the  conditions  upon  which  a  foreign  corporation  may  enter  the 
state  for  the  purpose  of  business,  to  provide  that  domestic  creditors 
shall  have  priority  in  the  distribution  of  the  assets  of  the  foreign 
corporation  within  the  state  over  aliens  and  other  foreign  corpora- 
tions not  doing  business  in  the  state  in  compliance  with  its  statutes.18 


9  5830.  Bight  of  creditors  in  fund  deposited  by  foreign  corpora- 
Hon  for  their  security.  A  state  may  require  a  foreign  insurance 
corporation,  or  any  other  corporation  whose  right  to  dp  business 
within  its  limits  the  state  may  regulate  or  restrict,  to  make  a  deposit 
or  furnish  other  security  for  the  protection  *  of  stockholders  or 
creditors  or  other  persons  dealing  with  it  who  are  residents  of  the 
state.13  Such  a  provision  does  not  violate  the  federal  constitu- 
tional provision  granting  the  citizens  of  each  state  all  the  privileges 


administration,  or  their  rights  pro- 
tected in  some  other  manner  best 
suited  to  the  circumstances  of  the 
individual  ease." 

See  §5844,  infra. 

IS  Blake  v.  Mc Clung,  172  U.  S.  239, 
43  L.  Ed.  432;  In  re  Standard  Oak 
Veneer   Co.,  173  Fed.   103)  in  which 

4 

case  Sanford,  J.,  with  regard  to  a 
Tennessee  statute  providing  that, 
while  the  property  of  all  foreign  cor- 
porations coming  under  its  provisions 
shall  be  liable  for  debts  as  the  prop- 
erty of  natural  persons,  nevertheless, 
creditors  who  may  be  residents  of  the 
state  shall  have  a  priority  in  the  dis- 
tribution of  assets,  or  subjection  of 
the  same,  or  any  part  thereof,  to  the 
payment  of  debts  over  all  simple  con- 
tract  creditors,  said:  "In  Blake  .v. 
McClung,  172  U.  S.  239,  43  L.  Ed.  432, 
it  was  held  that,  while  this  provision 
of  the  act  was  unconstitutional  in  so 
far  as  it  gave  the  claims  of  Tennessee 
creditors  of  a  foreign  corporation 
priority  over  those  of  natural  persons 
who  were  citizens  of  other  states,  it 
was  a  constitutional  exercise  of  the 
power  of  the  state  to  prescribe  the 
conditions  upon  which  a  foreign  cor- 
poration might  enter  its  territory  for 
purposes  of  business,  in  so  far  as  it 


gave  the  claims  of  Tennessee  cred- 
itors the  priority  over  those  of  other 
foreign*  corporations  not  doing  busi- 
ness in  Tennessee  under  the  act,  or 
under  any  statute  directly  bringing 
them  within  the  jurisdiction  of  the 
courts  of  Tennessee.  I  am  of  opinion 
that  it  likewise  gives  Tennessee,  cred- 
itors a  constitutional  priority  in  the 
distribution  of  the  assets  of  a  foreign 
corporation  over  other  foreign  corpo- 
rations likewise  engaged  in  business 
in  Tennessee  in  compliance  with  its 
statutes,  where  such  foreign  corpora- 
tion has  retained  its  principal  office 
and  principal  place  of  business  in  the 
state  of  its  creation,  and  where  its 
claim  is  based  upon  transactions  con- 
ducted through  such  foreign  office." 
8ee  also  Adams  v.  Chattanooga  Co., 
128  Tenn.  505,  161  S.  W.  1130. 

18  Blake  v.  McClung,  172  U.  S.  239, 
43  L.  Ed.  432;  Paul  v.  Virginia,  8 
Wall.  (U.  8.)  168,  19  L.  Ed.  357; 
Maynard  v.  Granite  State  Provident 
Ass'n,  92  Fed.  435;  Phenix  Ins.  Co. 
v.  Burdett,  112  Ind.  204,  13  N.  E. 
705;  People  v.  Granite  State  Provi- 
dent Ass  *n,  161  N.  Y.  492,  55  N.  E. 
1053,  aff'g  41  N.  Y.  App.  Div.  257, 
58  N.  Y.  Supp.  510;  Lewis  v.  Ameri- 
can Savings  &  Loan  Ass'n,  98  Wis. 
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and  immunities  of  citizens  of  the  different  states.14  The  fund  or  se- 
curities deposited  by  a  foreign  corporation  in  pursuance  of  such 
statutory  requirement  may  be  applied  to  satisfaction  of  the  claims 
of  shareholders  and  creditors  of  the  foreign  corporation  who  reside 
in  the  state,  if  the  corporation  becomes  insolvent.15  The  fund  or 
securities  will  usually  be  distributed  by  the  courts  of  the  state  where 


203,  39  L.  R.  A.  559,  73  N.  W.  793. 
See   |5906,  infra. 

As  to  the  estoppel  of  the  corpora- 
tion and  its  shareholders  afterwards 
tor  assert  that  the  deposit  was  ultra 
▼ires,  see  Clarke  v.  Olson,  9  N.  D. 
364,  83  N.  W.  519. 

H  Blake  v.  McClung,  172  U.  S.  239, 
43  L.  Ed.  432;  Maynard  v.  Granite 
State  Provident  Ass'n,  02  Fed.  435; 
People  v.  Granite  State  Provident 
Ass'n,  161  N.  Y.  492,  55  N.  E.  1053, 
aff 'g  41  N.  Y.  App.  Div.  257,  58  N.  Y. 
Supp.  510;  Lewis  v.  American  Savings 
&  Loan  Ass'n,  98  Wis.  203,  39  L.  B. 
A.  559,  73  N.  W.  793.  See  §5756, 
supra. 

In  New  York  it  was  held  that  the 
banking  and  insurance  law  of  that 
state,  requiring  a  foreign  corporation 
desiring  to  transact  business  in  the 
state  to  deposit  a  certain  amount  of 
money  or  securities,  and  providing 
that  on  the  appointment  of  a  receiver 
for  the  corporation  in  the  state,  the 
deposit  shall  be  paid  to  him,  to  be 
distributed  among  the  resident  cred- 
itors and  shareholders,  creates  a  trust 
in  such  fund  in  favor  of  resident 
creditors  and  shareholders;  and  that 
the  statute  does  not  violate  the  fed- 
eral constitutional  provision  granting 
the  citizens  of  each  state  all  the  privi- 
leges and  immunities  of  citizens  in 
the  several  states,  since  the  corpora- 
tion, by  accepting  the  conditions  of 
the  statute,  consents  to  its  terms,  in- 
cluding the  creation  of  the  trust. 
People  v.  Granite  State  Provident 
Ass'n,  161  N.  Y.  492,  55  N.  E.  1053, 
aff  'g  41  N.  Y.  App.  Div.  257,  58  N.  Y. 
Supp.  510. 
15  People  v.  Granite  State  Provident 


Ass'n,  161  N.  Y.  492,  55  N.  E.  1053, 
aff'g  41  N.  Y.  App.  Div.  257,  58 
N.  Y.  Supp.  510;  Lewis  v.  American 
Savings  &  Loan  Ass'n,  98  Wis.  203, 
39  L.  B.  A.  559,  73  N.  W.  793. 

In  Lewis  v.  American  Savings  h 
Loan  Ass'n,  98  Wis.  203,  39  L.  R.  A. 
559,  73  N.  W.  793,  Pinney,  J.,  said: 
"We  cannot  assent  to  the  position 
that  the  security  afforded  by  the  de- 
posit required  by  the  act,  and  thus 
consented  to  and  made  by  the  cor* 
poration  through  its  directors,  may  be 
avoided  or  nullified  at  the  instant 
when  the  necessity  for  retaining  and 
enforcing  it  becomes  imperative.  If 
it  was  lawful  to  require  and  take 
the  security,  it  is  rightful  and  lawful 
to  insist  on  it,  and  enforce  it,  accord- 
ing to  the  very  terms  and  true  mean- 
ing of  the  act  under  which  it  was 
given;  and  insolvency  of  the  corpora- 
tion will  not  release  the  trust  or  dis- 
charge it.  *  *  *  This  trust  was 
not  created  for  the  benefit  or  indem- 
nity of  members,  creditors,  and  share- 
holders of  the  defendant  corporation 
generally,  residing  out  of  the  state. 
These  were  not  within  its  plan,  pur- 
pose, or  policy.  The  deposit  was  re- 
quired and  made  in  pursuance  of  a 
wise  state  policy,  solely  for  the  bene- 
fit and  indemnity  of  resident  share- 
holders and  creditors,  and  for  their 
protection  and  advantage  only.  Lan- 
guage could  not  have  been  readily 
employed  to  have  made  the  intention 
plainer  than  is  expressed  in  the  stat- 
ute. To  now  turn  these  securities 
over  to  the  appellant,  to  the  end 
that  they  may  be  collected  and  eon- 
verted,    and    the    proceeds    applied 
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the  deposit  is  made  to  the  persons  for  whose  benefit  the  deposit  was 
made.16    So  the  securities  deposited  by  a  foreign  building  and  loan 


ratably,  in  satisfaction  of  all  the 
claims  of  shareholders  and  creditors 
generally,  whether  residents  of  Wis- 
consin or  not,  would,  we  think,  be  a 
manifest  perversion  of  the  trust,  and 
render  the  security  and  indemnity 
they  were  deposited  to  furnish 
resident  shareholders,  and  others  in- 
dicated in  the  statute,  a  mere  delu- 
sion." 

M  People  v.  Granite  State  Provident 
Aas'n,  161  N.  Y.  492,  55  N.  E.  1053, 
aff  'g  41  N.  Y.  App.  Div.  257,  58  N.  Y. 
Supp.  510;  Lewis  v.  American  Sav- 
ings &  Loan  Ass'n,  98  Wis.  203,  39 
L.  B.  A.  559,  73  N.  W.  793.  See 
Kelsey  v.  Republic  Savings  &  Loan 
Ass'n,  110  Fed.  40. 

In  considering  an  objection 'that  the 
local  court  retained  for  distribution 
a  fund  deposited  by  a  foreign  corpo- 
ration for  the  benefit  of  creditors  in 
the  state,  and  ordering  its  receiver  to 
turn  over  to  a  foreign  assignee  assets 
of  the  foreign  corporation  other  than 
such  funds,  held  by  the  local  receiver, 
on  condition  that  sueh  foreign  as- 
signee give  security  for  the  payment 
to  each  creditor  and  shareholder,  resi- 
dent in  the  state  of  the  same  dividend 
on  his  claim  that  might  be  awarded 
other  creditors  and  shareholders 
throughout  the  country,  without  any 
deduction  on  account  of  any  sum  the 
local  creditor  or  shareholder  might 
receive  from  such  fund  so  deposited, 
and  that  in  default  of  such  payment 
to  the  local  creditors  and  shareholders 
the  foreign  assignee  would  return  to 
the  local  receiver  or  his  successor, 
the  assets  so  turned  over  to  the  for- 
eign assignee,  and  in  holding  that  the 
court  had  power  to  require  such  bond, 
O  linen,  X,  in  People  v.  Granite  State 
Provident  Ass'n,  161  N.  Y.  492,  55 
N.  E.  1053,  aff'g  41  N.  Y.  App.  Div. 
857,  5$  N,  Y.  Supp:  510,  said:    "As- 


suming that  the  special  deposit  re- 
ferred to  was  a  fund  held  in  trust 
here,  for  the  benefit  of  domestic  cred- 
itors and  shareholders,  as  we  think 
it  was,  there  is  no  legal  error  in  this 
principle  of  distribution.  It  is  quite 
true  *  *  *  that  it  impounds  a 
large  sum,  a  part  of  the  assets  of 
the  corporation  for  the  benefit  of 
creditors  here.  But  we  think  the  an- 
swer  to  all  that  is  that  there  is  no 
injustice  in  devoting  the  fund  to  the 
very  purpose  for  which  it  was  created 
and  sent  here.  The  corporation  could 
have  declined  to  enter  the  state  upon 
such  conditions,  but,  having  accepted 
them  by  making  the  deposit,  no  cred- 
itor or  shareholder  in  any  other  state 
can  complain  because  the  courts  of 
this  state  have,  with  the  consent  of 
the  corporation,  devoted  the  fund  in 
the  first  instance  to  the  payment  of 
home  creditors  and  shareholders.  The 
defendant  virtually  consented,  when 
it  made  the  deposit,  that  it  should 
be  distributed  in  this  manner  in  case 
of  insolvency. "  The  court  upheld 
an  order  that  the  fund  be  disposed 
of  in  the  following  manner,  after 
paying  the  expenses  of  administra- 
tion: "(1)  In  case  the  foreign  as- 
signee should  give  the  undertaking 
provided  for,  with  respect  to  the  gen- 
eral fund,  and  the  whole  fund  re- 
ceived by  him  was  insufficient  to  pay 
all  the  creditors  throughout  the  coun- 
try in  full,  then  the  domestic  receiver 
should  pay  from  this  special  fund  the 
balance  of  all  just  claims  due  to  the 
creditors  residing  within  this  state 
at  the  time  of  his  appointment  and 
after  such  payment  distribute  the  bal- 
ance of  the  special  fund  remaining 
in  his  hands  among  the  different 
shareholders  residing  within  this  state 
until  they  were  paid  in  full;  (2)  in 
case  the  fund  in  the  hands  of  the  for- 
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association  with  the  secretary  of  state,  as  a  condition  upon  which 
it  is  permitted  to  do  business  in  the  state,  will,  when  such  corpora- 
tion has  become  insolvent  and  an  ancillary  receiver  has  been  appointed 
in  the  state  where  such  securities  have  been  deposited,  be  controlled 
by  the  court  appointing  such  ancillary  receiver  so  as  to  secure  the 
payment  of  the  amounts  awarded  to  shareholders  in  the  state  upon  the 
final  distribution  of  the  assets  of  the  insolvent  corporation.17 

Where  a  corporation,  in  ordes  to  do  business  in  a  foreign  state,  de- 
posits a  fund  in  such  state  for  the  protection  of  resident  creditors 
and  shareholders  and  becomes  insolvent  and  is  being  wound  up  as 
an  insolvent  corporation  in  the  state  of  its  domicile,  and  the  fund 
is  held  in  the  former  state,  in  the  possession  of  a  receiver  appointed 
by  a  court  of  that  state,  for  the  payment  of  creditors  and  share- 
holders residing  therein,  such  creditors  are  entitled  to  share  in  the 
general  distribution  of  the  assets  of  the  corporation  made  in  the  pro- 
ceedings in  the  domiciliary  state  only  to  the  extent  of  the  unpaid 
balances  of  their  claims.18 


eign  assignee  should  prove  to  be  suffi- 
cient to  pay  all  the  creditors  in  full, 
but  insufficient  to  pay  the  share- 
holders throughout  the  country  in  full, 
then  the  domestic  receiver  should  dis- 
tribute the  balance  remaining  in  his 
hands  to  the  domestic  shareholders  at 
the  time  of  his  appointment,  until 
they  were  paid  in  full;  (3)  that  in 
case,  anything  remained  in  his  hands 
after  paying  the  claims  of  the  cred- 
itors and  shareholders  in  this  state  in 
full,  and  all  expenses,  the  same  should 
be  paid  to  the  assignee  at  the  place 
of  the  domicile." 

In  considering  the  rights  of  the 
domestic  certificate  holders  of  a  for- 
eign mutual  benefit  society  to  that 
portion  of  the  reserve  fund  retained 
by  the  local  branches  for  the  better 
assurance  to  the  certificate  holders  of 
that  branch,  Baldwin,  J.,  said  in  Faw- 
cett  v.  Supreme  Sitting  Order  of  Iron 
Hail,  64  Conn.  170,  24  L.  R.  A.  815, 
29  Atl.  614:  "For  every  dollar  paid 
fry  them  to  the  -  accountant  of  their 
local  branches,  eighty  cents  has  been 
transmitted  to  -  the  -general  .treasury 
of  the  order,  to  reimburse  it  for  bene- 


fits paid  to  other  certificate  holders, 
and  twenty  cents  has  been  reserved 
to  meet  similar  claims  to  mature 
thereafter.  It  is  to  the  reserve  funds, 
thus  constituted,  that  contributors, 
electing  to  rescind  the  contract  evi- 
denced by  their  benefit  certificates, 
have  a  right  to  look  primarily  for  re- 
payment of  their  advances.  These 
funds  were  manifestly  left,  by  the 
laws  of  the  order,  in  the  hands  of  the 
local  branches  for  their  better  assur- 
ance. As  against  the  demand  of  a 
foreign  receiver  and  assignee,  we 
think  the  members  of  each  branch, 
whose  contributions  created  its  re- 
serve fund,  have,  under  the  conditions 
disclosed  in  the  record  of  this  cause, 
an  equitable  lien  upon  it,  which  the 
courts  of  their  own  state  can  best 
protect,  especially  where  he  claims  it 
for  distribution  among  the  creditors 
of  the  corporation  generally,  without 
any  distinction  in  favor  of  certificate 
holders." 

17  Irwin  v.  Granite  State  Provident 
Ass 'a,  56  N.  J.  Eq.  244,  38  Atl.  680. 
See  also  §5734,  supra. 
.  IS  Bank   Commissioners  v.   Granite 
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§6831.  Executions  and  attachment*  in  case  of  receivership  in 
domiciliary  state.  Pursuant  to  the  rule  that  courts  will  first  protect 
domestic  creditors,  when  a  foreign  corporation  has  property  within 
a  state,  creditors  in  that  state  may  reach  and  subject  the  same  to  the 
payment  of  their  claims  by  execution,  attachment  or  garnishment, 
notwithstanding  the  fact  that  a  receiver  of  the  property  of  the  corpo- 
ration has  been  appointed  in  the  state  of  its  domicile.19   In  some  states 


State  Provident  Ass'n,  70  N.  H.  557, 
85  Am.  St.  Rep.  646,  149  Atl.  124. 

» Utaited  States.  Sands  v.  E.  S. 
Greely  &  Co.,  83  Fed.  772;  Cole  v. 
Oil-Well  Supply  Co.,  57  Fed.  534; 
Sehindelholz  v.  Cullum,  55  Fed.  885. 

Alabama.  Hieronymous  Bros.  v. 
China  Mut.  Ins.  Co.,  6  Ala.  App.  97, 
60  So.  452. 

Arkansas.  Choctaw  Coal  &  Mining 
Co.  v.  William8-Eehols  Dry  Qoods  Co., 
75  Ark.  365,  5  Ann.  Cas.  569,  87  S. 
W.  632. 

California.  Lackmann  v.  Supreme 
Council  O.  C.  F.,  142  Cal.  22,  75  Pac. 
583;  Humphreys  v.  Hopkins,  81  Cal. 
551,  6  L.  B.  A.  792,  15  Am.  St.  Rep. 
76,  22  Pac.  892. 

Connecticut.  See  Upton  v.  Hubbard, 
28  Conn.  274,  73  Am.  Dec.  670. 

Illinois.  Hunt  v.  Gilbert,  54  HI. 
App.  491. 

Indiana.  Catlin  v.  Wilcox  Silver- 
Plate  Co.,  123  Ind.  477,  8  L.  B.  A.  62, 
18  Am.  St.  Rep.  338,  24  N.  £.  250. 

Iowa.  Shloss  v.  Metropolitan  Surety 
Co.,  149  Iowa  382,  128  N.  W.  384;  Wy- 
man  v.  Eaton,  107  Iowa  214,  43  L. 
B.  A.  695,  70  Am.  St.  Bep.  193,  77 
N.  W.  865;  State  Bank  of  Ottumwa 
v.  McElroy,  106  Iowa  258,  76  N.  W. 
715;  Parker  v.  Lamb  &  Sons,  99  Iowa 
265,  34  L.  B.  A.  704,  68  N.  W.  686; 
Ayres  v.  Seibel,  82  Iowa  347,  47  N.  W. 
989. 

Kentucky.  Zacher  v.  Fidelity  Trust 
&  Safety  Vault  Co.,  109  Ky.  441,  59 
S.  W.  493. 

Louisiana.  See  Life  Ass  'n  of  Amer- 
ica v.  Levy,  33  La.  Ann.  1203.  Com- 
pare, however,  Paradise  v.  Farmers' 


&  Merchants'  Bank,  5  La.  Ann.  710. 

Maine.  Hunt  v.  Columbian  Ins.  Co., 
55  Me.  290,  92  Am.  Dec.  592. 

Maryland.  Day  v.  Postal  Tel.  Co., 
66  Md.  354,  7  Atl.  608. 

Massachusetts.  Taylor  v.  Columbian 
Ins.  Co.,  14  Allen  353.  Compare  Wit- 
ters v.  Globe  Sav.  Bank,  171  Mass. 
425,  50  N.  E.  932. 

New  York.  Woerishoffer  v.  North 
River  Const.  Co.,  99  N.  Y.  398,  2  N. 
E.  47,  aff'g  6  Civ.  Proc.  113;  Willitts 
v.  Waite,  25  N.  Y.  577;  Dunlop  v.  Pat- 
erson  Fire  Ins.  Co.,  12  Hun  627,  aff'd 
74  N.  Y.  145,  30  Am.  Bep.  283.  See 
Hammond  v.  National  Life  Ass'n,  58 
App.  Div.  453,  69  N.  Y.  Supp.  585, 
appeal  dismissed  168  N.  Y.  262/  61 
N.  E.  244;  People  v.  Granite  State 
Provident  Ass'n,  41  App.  Div.  257,  58 
N.  Y.  Supp.  510,  aff'd  161  N.  Y.  492, 
55  N.  E.  1053. 

Ohio.  Manhattan  Co.  v.  Maryland 
Steel  Co.,  31  Cine.  L.  Bui.  100. 

Pennsylvania.  John  Bay  Clark  Co. 
v.  Toby  Valley  Supply  Co.,  3  Pa.  Dist. 
518.  See  Frowert  v.  Blank,  205  Pa. 
299,  54  Atl.  1000. 

South  Carolina.  Guimarin  v.  South- 
ern Life  &  Trust  Co.,  100  S.  C.  12,  84 
S.  E.  298. 

Tennessee.  Commercial  Nat.  Bank 
v.  Motherwell  Iron  &  Steel  Co.,  95 
Tenn.  172,  29  L.  B.  A.  164,  31  S.  W. 
1002. 

See,  generally,  §  3183,  supra,  and 
§§5838-5841,  infra. 

As  to  the  effect  of  the  appointment 
of  a  receiver,  see  generally  Chap.  63, 
supra,  §§5834-5846,  infra. 

In  response  to  the  contention  that 
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the  statutes  expressly  dissolve  attachments  and  levies  of  executions 


a  resident  creditor  of  an  insolvent 
foreign  insurance  corporation,  on  ac- 
count of  a  receivership  proceeding 
and  decree  of  dissolution  therein  in- 
stituted and  entered  in  the  state  by 
which  the  corporation  was  created, 
was  bound  to  present  his  claim  in  the 
proper  court  of  the  domiciliary  state, 
and  could  not  maintain  an  action  to 
attach  the  funds  of  the  corporation 
in  the  state  where  the  action  was 
brought,  although  funds  were  there 
available  out  of  which  his  claim  could 
be  paid,  if  established,  it  was  said 
in  Shloss  v.  Metropolitan  Surety  Co., 
149  Iowa  382,  128  N.  W.  384:  "The 
well-settled  rule  in  this  state  is  that 
the  claim  of  a  foreign  receiver  to 
funds  of  the  corporation  found  in  this 
state  will  not  be  recognized  even  by 
way  of  comity  if  the  result  would 
be  to  relegate  the  creditors  of  the 
corporation  in  this  state  to  the  relief 
to  which  they  would  be  entitled  in  a 
foreign  jurisdiction,  when  there  are 
funds  of  the  corporation  in  the  state 
from  which  such  claims  may  be  satis- 
fied. *  *  *  And  this  is  the  recog- 
nized rule  in  New  York  and  in  the 
United  States  courts.  Howarth  v. 
Angle,  162  N.  Y.  179,  56  N.  E.  489, 
47  L.  B.  A.  725;  Barth  v.  Backus, 
140  N.  Y.  230,  35  N.  E.  425,  23  L. 
R.  A.  47,  37  Am.  St.  Rep.  545;  Booth 
v.  Clark,  17  How.  322,  15  L.  Ed.  164; 
Hale  v.  Allinson,  188  U.  S.  56,  47  L. 
Ed.  380;  Great  Western  Min.  &  Mfg. 
Co.  v.  Harris,  198  U.  S.  561,  49  L.  Ed. 
1163.  Counsel  for  appellant  relies, 
however,  upon  the  case  of  Relfe  v. 
Bundle,  103  U.  S.  222,  26  L.  Ed.  337. 
*  *  *  On  thin  case,  and  other  cases 
expressly  following  it,  counsel  seek  to 
define  some  peculiar  kind  of  receiver- 
ship which  shall  not  be  subject  to  the 
rule  of  the  courts  of  this  state  that 
a  foreign  receiver  cannot  claim  the 
funds  of  the  company  as  against  local 


creditors.  We  do  not  discover  that 
any  of  the  cases  relied  upon  support 
such  a  definition.  The  rights  of  the 
creditors  in  this  state  to  attach  the 
funds  of  a  foreign  insolvent  corpora- 
tion for  the  purpose  of  enforcing  pay- 
ment notwithstanding  the  receivership 
in  the  state  of  the  corporation's  home 
is  not  a  matter  of  procedure,  but  one 
of  substantive  law,  and  we  fail  to 
see  how  any  statute  in  New  York 
could  authorize  such  receivership  as 
would  exempt  the  receiver  from  the 
limitations  imposed  on  his  power  by 
the  rules  of  law  recognized  in  this 
state.  The  case  of  Relfe  v.  Bundle, 
jast  cited,  has  no  direct  application 
in  the  case  before  us,  for  here  the 
foreign  receiver  is  allowed  to  repre- 
sent the  company  without  objection, 
and  the  sole  question  is  whether  he 
can  take  the  company's  assets  out 
of  the  jurisdiction  of  this  state  with- 
out liability  here  for  its  local  debts. 
In  the  cases  of  Fry  v.  Charter  Oak 
L.  Ins.  Co.  (C.  C),  31  Fed.  197,  and 
Parsons  v.  Charter  Oak  Life  Ins.  Co.. 
31  Fed.  305,  the  doctrine  of  Relfe  v. 
Bundle  was  applied  to  the  distribu- 
tion of  assets  of  a  mutual  life  insur- 
ance company  among  its  members, 
whose  rights  it  was  held  were  deter- 
mined by  the  charter  of  the  company. 
Without  acceding  to  the  soundness  of 
the  reasoning  employed  in  deciding 
that  case,  it  is  sufficient  to  say  that 
the  case  before  us  is  not  analogous, 
for  plaintiff's  rights  as  against  this 
defendant  company  were  determined 
by  contract,  and  contract  alone,  and 
those  substantive  rights  are  not  to 
be  affected,  as  we  think,  by  statutory 
provisions  of  New  York  with  refer- 
ence  to  the  method  in  which  the  com- 
pany may  be  wound  up.  *  •  #  In 
Bockover  v.  Life  Ass'n,  77  Va.  85, 
the  rule  announced  in  Relfe  v.  Bundle 
is  applied  to  defeat  an  attachment 
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made  within  a  certain  time  prior  to  the  appointment  of  a  receiver 
to  wind  up  the  affairs  of  a  corporation  or  the  commencement  of  the 
suit  for  the  appointment  of  the  receiver,  but  these  statutes  do  not 
apply,  of  course,  to  attachments  in  other  states.80  Nor  can  the 
appointment  of  the  receiver  affect  the  lien  of  an  execution  or  attach- 
ment levied  prior  to  such  appointment.81  So  where  domestic  cred- 
itors of  an  insolvent  foreign  corporation  have  attached  certain  funds 


proceeding  by  a  creditor  of  the  com- 
pany in  another  state  analogous  to 
that  resorted  to  in  the  case  before 
n8 ;  but  we  are  not  inclined  to  ap- 
prove of  snch  an  application,  nor  do 
we  think  that  it  is  justified  by  the 
cases  relied  upon.  It  must  be  borne 
in  mind  that  the  receiver  here  defend- 
ing is  simply  a  receiver  of  an  insol- 
vent company  who  is  by  the  corpora- 
tion laws  of  New  York  authorized  to 
collect  the  debts,  preserve  the  prop- 
erty, and  distribute  the  assets  of  the 
company  among  its  creditors,  and  we 
fail  to  see  how  any  receiver  thus  pro- 
vided for  can  in  this  state,  as  against 
the  established  rule  of  our  law,  take 
the  company's  assets  found  in  this 
state  and  seized  for  the  plaintiff  in 
an  attachment  proceeding  out  of  our 
state  without  satisfying  the  valid 
elaim  of  the  attaching  creditor,  and 
compel  him  to  resort  to  the  courts 
of  New  York  for  the  purpose  of  se- 
curing payment  of  such  claim.11 

80  Ward  v.  Connecticut  Pipe  Mfg. 
Co.,  71  Conn.  345,  42  L.  B.  A.  706,  71 
Am.  St.  Rep.  207,  41  Atl.  1057.  See 
5  5286,  supra. 

A  statute  providing  that  upon  the 
appointment  of  a  receiver  for  a  co- 
partnership or  a  domestic  corporation, 
other  than  a  moneyed  corporation,  do- 
ing business  in  the  state,  the  wages  of 
employees  shall  be  preferred  to  every 
other  debt  or  claim,  does  not  apply 
to  an  insolvent  foreign  corporation. 
Riverside  Contracting  Co.  v.  New 
York;,  218  N.  Y.  596,  Ann.  Cas.  1918 
0  1075,  113  N.  E.  564,  aff'g  165  N.  Y. 
App.  Div.  972,  150  N.  Y.  Supp.  1109. 


W  California.  Clark  v.  Supreme 
Council  O.  C.  F.,  146  Cal.  598,  80  Pac. 
931;  Lackmann  v.  Supreme  Council 
O.  C.  F.,  142  Cal.  22,  75  Pac.  583. 

Connecticut.  Ward  v.  Connecticut 
Pipe  Mfg.  Co.,  71  Conn.  345,  42  L. 
B.  A.  706,  71  Am.  Bep.  207,  41  AtL 
1057. 

Maine.  Hunt  v.  Columbian  Ins.  Co., 
55  Me.  290,  92  Am.  Dec.  592. 

Massachusetts.  Buswell  v.  Supreme 
Sitting  Order  of  Iron  Hall,  161  Mass. 
224,  23  L.  B.  A.  846,  36  N.  E.  1065. 

England.  In  re  Queensland  Mer- 
cantile &  Agency  Co.,  [1891]  1  Ch. 
536,  [1892]  1  Ch.  219. 

See  |  5286,  supra.  See  also  §{  5838- 
5840,  infra. 

Nor  is  the  lien  of  such  attachment 
displaced  by  a  subsequent  general  as- 
signment made  to  such  receiver  by 
the  foreign  corporation,  whether  that 
assignment  be  regarded  as  voluntary 
or  involuntary.  Zacher  v.  Fidelity 
Trust  &  Safety- Vault  Co.,  106  Fed. 
593. 

The  filing  of  a  claim  by  a  creditor 
of  an  insolvent  foreign  corporation  in 
the  proceedings  .in  the  state  by  which 
it  was  created  will  not  be  held  to  be 
an  election  to  abandon  a  lien  acquired 
by  virtue  of  his  having  attached  the 
property  of  the  corporation  in  another 
state  where  he  did  not  cease  to  assert 
his  right  to  appropriate  the  property 
in  the  latter  state  to  the  satisfaction 
of  his  claim.  Zacher  v.  Fidelity  Trust 
&  Safety-Vault  Co.,  106  Fed.  593,  cit- 
ing Ward  v.  Connecticut  Pipe  Mfg. 
Co.,  71  Conn.  345,  42  L.  B.  A.  706,  71 
Am.  St.  Bep.  207,  41  Atl.  1057. 
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and  money  belonging  to  it  and  having  a  situs  in  the  state,  or  have 
seized  the  same  under  executions  issued  upon  judgments  which  they 
have  already  obtained,  a  suit  cannot  be  maintained  by  the  receiver 
of  the  corporation  appointed  in  the  state  by  which  it  was  created  to 
have  an  ancillary  receiver  collect  such  funds  and  turn  them  over 
to  such  domiciliary  receiver.91  And  where  resident  creditors  can 
sue  out  orders  of  attachment  and  writs  of  garnishment  against  a 
foreign  corporation  and  cause  the  same  to  be  levied  upon  its  prop- 
erty in  the  state  and  subject  such  property  to  sale  for  the  payment 
of  their  debts,  a  receiver  of  the  foreign  corporation  appointed  in 
another  state  cannot  defeat  the  attachment  or  garnishment  levied 
or  served  before  he  acquires  possession  by  virtue  or  rights  acquired 
solely  by  his  appointment  and  qualification.83 

In  some  of  the  cases,  however,  the  courts  have  refused  to  sustain 
attachments  under  such  circumstances  by  a  citizen  of  the  state  in 
which  the  receiver  was  appointed,  who,  with  other  creditors,  was  en- 
joined by  the  court  from  prosecuting  suits  against  the  corporation.14 

The  courts  of  the  state  in  which  the  receiver  was  appointed  will 
not  necessarily  recognize  and  give  effect  to  attachments  and  execu- 
tions levied  in  other  states  after  the  appointment  of  the  receiver. 
Where  a  receiver  of  a  corporation  is  appointed  in  the  court  of  the 
corporation's  domicile,  and  creditors  are  enjoined  from  proceeding 
against  it  in  other  states,  or  even  without  an  injunction,  and  a 
creditor  who  is  a  citizen  of  the  state,  or  who,  although  not  a  citizen, 
is  within  the  jurisdiction,  goes  into  another  state  and  there  attaches 
property  of  the  corporation,  the  court  by  which  the  receiver  was 
appointed  may  punish  him  for  contempt  or  compel  him  to  relinquish 
the  advantage  so  attained,  or  both.88 


W  Clark  v.  Supreme  Council  O.  C. 
F.,  146  Cal.  598,  80  Pac.  931,  following 
Lackmann  v.  Supreme  Council  O.  C. 
F.,  142  Cal.  22,  75  Pac.  583. 

S3  In  Choctaw  Coal  &  Mining  Co.  v. 
Williams-Echols  Dry  Goods  Co.,  75 
Ark.  365,  5  Ann.  Cas.  569,  87  8.  W. 
632,  the  court  said:  "No  considera- 
tions of  comity  will  induce  the  courts 
to  prefer  him  to  the  creditors,  but 
they  will  enforce  the  claims  of  our 
own  citizens,  they  being  valid.  In 
such  cases  the  laws  of  this  state  will 
be  enforced  in  preference  to  the  or- 
ders of  the  courts  or  laws  of  another 
state.* ' 


As  between  the  receiver  of  an  insol- 
vent foreign  corporation,  appointed 
under  the  laws  of  another  state,  and 
a  domestic  attaching  creditor,  both 
claiming  a  fund  situated  in  the  state, 
the  fund  will  be  decreed  to  the  do* 
mestic  creditor  without  stopping  to 
inquire  into  the  legality  of  the  ap- 
pointment of  the  receiver,  or  as  to 
his  rights  under  the  laws  of  his  state. 
Lackmann  v.  Supreme  Council  O.  C. 
F.,  142  Cal.  22,  75  Pac.  583. 

84  See  §3183,  supra. 

25  See  §3181,  supra.  See  also 
Cole  v.  Cunningham,  133  U.  S.  107, 
33    L.    Ed.    538;    Vermont    &    C.    R. 
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Where  the  property  of  a  corporation  within  a  state  has  come  into 
the  actual  or  constructive  possession  of  a  receiver  appointed  by  the 
courts  of  such  state,  and  is  taken  temporarily  out  of  the  state  in  the 
course  of  business  carried  on  by  the  receiver  under  the  authority 
of  the  court, — as  in  the  case  of  cars  and  other  rolling  stock  of  a 
railroad  company,  boats  of  a  transportation  company,  property  of  a 
bridge  building  company  sent  into  another  state  to  build  a  bridge, 
and  in  other  similar  cases, —  it  cannot,  according  to  the  better  opinion, 
be  attached  or  taken  on  execution  in  the  other  state,  as,  by  comity, 
the  courts  of  the  latter  state  will  recognize  and  protect  the  posses- 
sion and  title  of  the  receiver.*6  The  same  is  true  where  property  in 
the  possession  of  the  receiver  is  fraudulently  or  illegally  taken  out 
of  the  state.17 


§  5832.  Effect  of  domiciliary  law  upon  member  of  insolvent  cor- 
poration. Members  and  shareholders  of  a  corporation,  when  they 
become  such,  wherever  the  transaction  takes  place,  impliedly  agree 
that  in  case  of  its  insolvency  the  final  settlement  of  the  affairs  of  the 
corporation  shall  be  made  in  the  state  by  which  it  was  created  and 
governed  by  the  laws  of  such  state.88 


Co.  v.  Vermont  Central  R.  Co.,  46 
Vt.  792;  In  re  Central  Sugar  Factories 
of  Brazil,  [1894]  1  Ch.  369. 

te  Pond  v.  Cooke,  45  Conn.  126,  29 
Am.  Rep.  668;  Chicago,  M.  &  St.  P. 
Ry.  Co.  v.  Keokuk  Northern  Line 
Packet  Co.,  108  111.  317,  48  Am.  Rep. 
557.  Contra,  Humphreys  v.  Hopkins, 
81  Cal.  551,  6  L.  R.  A.  792,  15  Am. 
St.  Rep.  76,  22  Pac.  892.  See  §  3182 
et  seq.,  supra,  §  5844,  infra. 

2ff Paradise  v.  Farmers'  &  Mer- 
chants' Bank,  5  La.  Ann.  710.  See 
§  3182  et  seq.,  supra,  |  5844,  infra. 

«S  Hawkins  v.  Glenn,  131  U.  S.  319, 
33  L.  Ed.  184;  Canada  Southern  R. 
Co.  v.  Gebhard,  109  U.  8.  527,  27  L. 
Ed.  1020;  Hudson  River  Pulp  &  Paper 
Co.  v.  H.  H.  Warner  &  Co.,  99  Fed. 
187;  Bank  Commissioners  v.  Granite 
State  Provident  Ass'n,  70  N.  H.  557, 
85  Am.  St.  Rep.  646,  49  Atl.  124.  See 
also  Chap.  62,  supra. 

Chief  Justice  Waite,  speaking  for 
the  Supreme  Court  of  the  United 
States,  said:     "A  corporation  'must 


dwell  in  the  place  of  its  creation,  and 
cannot  migrate  to  another  sovereign- 
ty,' *  *  *  though  it  may  do  busi- 
ness in  all  places  where  its  charter 
allows  and  local  laws  do  not  forbid. 
*  *  *  But  wherever  it  goes  for 
business  it  carries  its  charter,  as  that 
is  the  law  of  its  existence,  *  *  * 
and  the  charter  is  the  same  abroad  as 
it  is  at  home.  Whatever  disabilities 
are  placed  upon  the  corporation  at 
home  it  retains  abroad,  and  whatever 
legislative  control  it  is  subjected  to 
at  home  must  be  recognized  and  sub- 
mitted to  by  those  who  deal  with  it 
elsewhere.  A  corporation  of  one 
country  may  be  excluded  from  busi- 
ness in  another  country,  *  *  * 
but,  if  admitted,  it  must,  in  the  ab- 
sence of  legislation  equivalent  to 
making  it  a  corporation  of  the  latter 
country,  be  taken,  both  by  the  gov- 
ernment and  those  who  deal  with  it, 
as  a  creature  of  the  law  of  its  own 
country,  and  subject  to  all  the  legis- 
lative control  and  direction  that  may 
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Where  the  statute  of  a  state  makes  it  the  duty  of  the  insurance  com- 


be properly  exercised  over  it  at  the 
plaee  of  its  creation.  Such  being  the 
law,  it  follows  that  every  person  who 
deals  with  a  foreign  corporation  im- 
pliedly subjects  himself  to  such  laws 
of  the  foreign  government,  affecting 
powers  and  obligations  of  the  corpo- 
ration with  which  he  voluntarily  con- 
tracts, as  the  known  and  established 
policy  of  that  government  authorizes. 
To  all  intents  and  purposes,  he  sub- 
mits his  contract  with  the  corpora- 
tion to  such  a  policy  of  the  foreign 
government,  and  whatever  is  done  by 
that  government  in  furtherance  of 
that  policy,  which  binds  those  in  like 
situation  with  himself,  who  are  sub- 
jects of  the  government,  in  respect  to 
the  operation  and  effect  of  their  con- 
tracts with  the  cojporation,  will  nec- 
essarily bind  him.  He  is  conclusively 
presumed  to  have  contracted  with  a 
view  to  such  laws  of  that  govern- 
ment, because  the  corporation  must 
of  necessity  be  controlled  by  them, 
and  it  has  no  power  to  contract  with 
a  view  to  any  other  laws  with  which 
they  are  not  in  entire  harmony.  It 
follows,  therefore,  that  anything  done 
at  the  legal  home  of  the  corporation, 
under  the  authority  of  such  laws, 
which  discharges  it  from  liability 
there,  discharges  it  everywhere." 
Canada  Southern  R.  Co.  v.  Gebhard, 
109  U.  S.  527,  27  L.  Ed.  1020.  See 
also  Relfe  v.  Bundle,  103  U.  8.  222, 
26  L.  Ed.  337;  Hudson  Biver  Pulp  ft 
Paper  Co.  v.  H.  H.  Warner  ft  Co.,  99 
Fed.  187;  Bust  v.  United  Waterworks, 
70  Fed.  129. 

In  Canada  Southern  B.  Co.*  v.  Geb- 
hard, 109  U.  S.  527,  27  L.  Ed.  1020, 
it  was  said:  "No  better  illustration 
of  the  propriety  of  this  rule  can  be 
found  than  in  the  facts  of  the  pres- 
ent case.  This  corporation  was  creat- 
ed in  Canada  to  build  and  work  a  rail- 
way in  that  Dominion.    Its  principal 


business  was  to  be  done  in  Canada, 
and  the  bulk  of  its  corporate  property 
was  permanently  fixed  there.  All  its 
powers  to  contract  were  derived  from 
the  Canadian  Government,  and  all  the 
contracts  it  could  make  were  such  as 
related  directly  or  indirectly  to  its 
business  in  Canada.  That  business 
affected  the  public  interests,  and  the 
keeping  of  the  railway  open  for  traffic 
was  of  the  utmost  importance  to  the 
people  of  the  Dominion.  The  corpo- 
ration had  become  financially  embar- 
rassed, and  was  and  had  been  for  a 
long  time  unable  to  meet  its  engage- 
ments in  the  ordinary  way  as  they 
matured.  There  was  an  urgent  neces- 
sity that  something  be  done  for  the 
settlement  of  its  affairs.  In  this  the 
public,  the  creditors  and  the  share- 
holders were  all  interested.  A  large 
majority  of  the  creditors  and  share- 
holders had  agreed  on  a  plan  of  ad- 
justment which  would  enable  the  com- 
pany to  go  on  with  its  business,  and 
thus  accommodate  the  public,  and  to 
protect  the  creditors  to  the  full  exr 
tent  of  the  available  value  of  its 
corporate  property.  The  Dominion 
Parliament  had  the  legislative  power 
to  legalize  the  plan  of  adjustment  as 
it  had  been  agreed  on  by  the  majority 
of  those  interested,  and  to  bind  the 
resident  minority  creditors  by  its 
terms.  This  power  was  known  and 
recognized  throughout  the  Dominion 
when  the  corporation  was  created,  and 
when  all  its  bonds  were  executed  and 
put  on  the  market  and  sold.  It  is 
in  accordance  with  and  part  of  the 
policy  of  English  and  Canadian  Gov- 
ernments in  dealing  with  embarrassed 
and  insolvent  railway  companies  and 
in  providing  for  their  reorganization 
in  the  interest  of  all  concerned.  It 
takes  the  place  in  England  and  Can- 
ada of  foreclosure  sales  in  the  United 
States,  which   in  general  accomplish 
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missioner  of  the  state,  when  the  capital  of  an  insurance  company  organ- 
ized under  the  laws  of  the  state,  becomes  impaired,  to  take  proceedings 
against  it,  with  a  view  to  annulling  its  charter  and  winding  up  its  af- 
fairs, and  the  scheme  of  liquidation  provided  for  contemplates  the 
audit  and  allowance,  under  the  supervision  of  a  court  of  general  juris- 
diction, of  all  demands  against  the  corporation,  including  therein  the 
reserve  due  on  all  outstanding  policies,  and  an  equitable  application  of 
all  the  corporate  assets  to  the  payment  of  the  debts  so  audited,  it  is 
held  that  policyholders  of  an  insurance  company  organized  under  the 
laws  of  such  state,  which,  having  become  insolvent,  is  being  wound 
up  through  court  proceedings  instituted  by  the  insurance  commis- 
sioner, pursuant  to  statutory  authority,  in  the  state  of  its  origin, 
and  for  which  receivers  have  been  appointed  in  such  suit,  cannot 
maintain  suits  by  attachment  against  the  company  to  recover  the 
reserve  value  of  their  respective  policies  and  thus  obtain  a  prefer- 
ence over  other  policyholders,  but  should  be  remitted  to  the  proceed- 
ing which  has  already  been  inaugurated  by  the  state  which  created 
the  corporation  through  its  insurance  commissioner  in  behalf  of  all 
the  policyholders  to  liquidate  the  affairs  of  the  corporation.*    Where 


substantially  the  same  result,  with 
more  expense  and  greater  delay,  for 
it  rarely  happens  in  the  United  States 
that  foreclosures  of  railway  mortgages 
are  anything  else  than  the  machinery 
by  which  arrangements  between  the 
creditors  and  other  parties  in  interest 
are  carried  into  effect  and  a  reorgan- 
ization of  the  affairs  of  the  corpora- 
tion under  a  new  name  brought  about. 
It.  is  in  entire  harmony  with  the  spirit 
of  bankrupt  laws,  the  binding  force 
of  which  upon  those  who  are  subject 
to  the  jurisdiction,  is  recognized  by 
all  civilized  nations.  It  is  not  in 
conflict  with  the  Constitution  of  the 
United  States,  which,  although  pro- 
hibiting states  from  passing  laws  im- 
pairing the  obligation  of  contracts, 
allows  Congress  'to  establish  *  •  • 
uniform  laws  on  the  subject  of  bank- 
ruptcy throughout  the  United  States.9 
Unless  all  parties  in  interest,  where- 
ever  they  reside,  can  be  bound  by 
the  arrangement  which  it  is  sought 
to  have  legalized,  the  scheme  may 
faiL  All  home  creditors  can  be  bound. 


What  is  needed  is  to  bind  those  who 
are  abroad.  Under  these  circum- 
stances the  true  spirit  of  international 
comity  requires  that  schemes  of  this 
character,  legalized  at  home,  should 
be  recognized  in  other  countries.  The 
fact  that  the  bonds  made  in  Canada 
were  payable  in  New  York  is  unim- 
portant, except  in  determining  by 
what  law  the  parties  intended  their 
contract  should  be  governed,  and 
every  citizen  of  a  country,  other  than 
that  in  which  the  corporation  is 
loeated,  may  protect  himself  against 
all  unjust  legislation  of  the  foreign 
government  by  refusing  to  deal  with 
its  corporations.  On  the  whole  we 
are  satisfied  that  the  scheme  of  ar- 
rangement bound  the  defendants  in 
error,  and  that  these  actions  cannot 
be  maintained.  The  same  result  was 
reached  by  the  Court  of  Queen's 
Bench  in  the  Province  of  Ontario 
when  passing  on  a  similar  statute  in 
Jones  v.  The  Canada  Central  E.  W. 
Co.,  supra." 
a*  Fry  v.  Charter  Oak  Life  Ins.  Co., 
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every  applicant  for  assurance  in  a  corporation  organized  for  in- 


31  Fed.  197,  Thayer,  J.,  said:  "Now, 
although  the  defendant  is  a  for- 
eign insurance  company,  its  Missouri 
policyholders  are  conclusively  pre- 
sumed to  be  acquainted  with  its  char- 
ter, and  the  laws  of  the  state  of  Con- 
necticut which  determine  and  regulate 
its  existence,  whether  as  a  'going  con- 
cern, '  or  as  an  insolvent  company,  and 
to  have  assented  thereto  when  they 
became  members  *  of  the  company. 
They  are  accordingly  bound  by  the 
terms  of  its  charter,  and  the  laws 
regulating  its  existence,  to  the  same 
intent  as  policyholders  residing  in  the 
home  state,  unless  some  special  con- 
ditions were  imposed  by  the  state  of 
Missouri  for  the  benefit  of  its  own 
citizens  when  the  defendant  was  li- 
censed to  do  business  in  this  state. 
Belfe  v.  Bundle,  103  U.  8.  222,  26  L. 
Ed.  337.  It  will  suffice  to  say  that 
no  conditions  were  imposed  by  the 
state  of  Missouri  which  in  any  sense 
modify  the  relation  of  Missouri  policy- 
holders to  the  defendant  company. 
The  defendant  was  not  required  to 
make  any  deposit  in  this  state  for 
the  exclusive  benefit  of  resident 
policyholders.  The  property  which 
has  been  attached  in  this  state  was 
not  deposited  with  any  state  officer, 
or  with  any  trustee  for  the  benefit 
of  resident  policyholders.  It  is  prop- 
erty which  the  corporation  has  ac- 
quired in  the  state  of  Missouri  in  the 
ordinary  transaction  of  its  business, 
and  no  policyholder  can  claim  any 
lien  thereon,  or  peculiar  interest 
therein,  because  of  his  residence 
in  this  jurisdiction.  •  •  •  When 
plaintiff  became  a  member  of  the  com- 
pany he  assented  to  that  form  of 
supervision  which  the  state  of  Con- 
necticut undertook  to  exercise  for  the 
benefit  of  policyholders  over  the  af- 
fairs of  the  company  while  it  was  a 
going  concern,  and  impliedly  agreed 


that  there  should  be  a  valuation  of 
all  policy  obligations  according  to  a 
certain  standard,  and  an  equitable 
distribution  of  the  company's  assets 
in  the  event  of  insolvency.  *  •  * 
Every  member  of  the  defendant  com- 
pany has  the  right  to  insist  upon  that 
agreement,  as  against  another  mem- 
ber who  is  seeking  an  inequitable 
preference;  and  the  company  itself, 
so  long  as  the  proceeding  on  the  part 
of  the  state  of  Connecticut  is  pending 
against  it  has  a  right  to  invoke  the 
agreement  as  against  a  suit  of  this 
nature.  There  is  another  view  of 
the  case  which,  in  my  opinion,  should 
preclude  suits  of  this  character,  at 
least  during  the  pendency  of  the  pro- 
ceeding in  the  home  state.  The  pro- 
ceeding now  pending  in  the  state  of 
Connecticut,  as  before  explained,  is 
essentially  a  suit  by  the  state  to 
annul  the  defendant's  franchise,  and 
liquidate  its  affairs.  It  is  a  special 
statutory  proceeding,  applicable  to  in- 
surance companies  whose  capital  has 
become  impaired.  In  that  class  of 
cases,  it  is  the  rule  that  the  filing  of 
the  complaint  by  the  state  operates 
as  a  sequestration  of  the  corporate 
property,  for  the  purposes  contem- 
plated by  the  statute  under  which  the 
proceeding  is  brought,  from  the  filing 
of  the  complaint,  and  not  merely  from 
the  entry  of  a  final  decree.  Atlaa 
Bank  v.  Nahant  Bank,  23  Picfc. 
(Mass.)  480;  Colt  v.  Brown,  12  Gray 
(Mass.)  233.  If  the  present  attach- 
ment had  been  sued  out  and  levied 
in  the  state  of  Connecticut  after  the 
commencement  of  the  proceeding  to 
wind  up  the  company,  and  prior  to 
the  appointment  of  any  receiver,  the 
right  acquired  by  the  state  as  against 
corporate  property,  by  filing  its  bill, 
would  have  prevailed  over  that  of 
the  attaching  creditor.  Such  would 
clearly  be  the  ease  with  respect  to 
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gurance  of  lives  upon  a  purely  mutual  plan  is  required  to  subscribe  to 
its  constitution  before  a  policy  will  be  issued  admitting  him  to  mem- 
bership, members  so  subscribing  cannot  be  heard  to  say  that  they 
are  not  bound  by  the  laws  of  the  corporation  of  which  they  became  and 
are  members,  and  when  the  corporation  becomes  insolvent  and  has 
been  dissolved  in  the  state  of  its  origin,  cannot  have  its  assets  which 
are  within  the  state  of  their  residence  charged  with  the  payment 
of  the  sums  due  them  on  their  policies  to  the  exclusion  of  the  other 
creditors  and  policyholders  of  the  dissolved  corporation,  and  prevent 
such  assets  from  being  sent  out  of  the  state  to  the  state  by  which  the 
corporation  was  organized  and  in  which  its  affairs  are  being  wound 
up." 

< 

IX.  RECEIVERS  OF  FOREIGN  CORPORATIONS 

§  5838.  In  general.  The  jurisdiction  of  courts  of  equity  to  appoint 
receivers  of  corporations  has  been  considered  elsewhere.  As  has  been 
seen,  in  most  of  the  states  of  this  country,  the  jurisdiction  of  such 
courts  over  corporations  has  been  enlarged  by  statutory  enactments 
to  the  appointing  of  receivers  for  and  the  sequestration  of  the  prop- 
erty of  corporations  in  certain  cases,  and  in  some  of  the  states  it  is 
provided  by  statute  that  courts  of  equity  shall  have  jurisdiction 
to  declare  a  forfeiture  of  the  corporate  franchise  and  wind  up  the 
corporate  affairs,  and,  as  an  incident  of  so  doing,  to  appoint  a  receiver 
for  its  property.*1 

property  situated  in  the  state  of  Con-  receiver  may  be  appointed  by  the 
necticut;  and,  in  my  opinion,  the  com-  court  where  it  is  shown  that  the  cor- 
mencement  of  the  proceeding  in  the  poration  had  been  dissolved  or  is  in- 
home  state  should  have  the  same  effect  solvent,  or  in  imminent  danger  of  in- 
with  respect  to  property  located  in  solvency,  or  has  forfeited  its  charter 
the  state  of  Missouri,  as  against  this  rights,  it  is  held  that  there  is  no  pro- 
plaintiff,  who  is  himself  a  member  vision  in  such  statute  which  limits 
of  the  company,  and,  under  the  terms  the  jurisdiction  of  the  court  in  ap- 
of  its  charter,  is  only  entitled  to  an  pointing  trustees  or  receivers  of  a 
equitable  proportion  of  its  assets  in  foreign  corporation  which  owns  valu- 
the  event  of  insolvency.  If  he  was  able  property  in  the  state  and  is  mak- 
a  general  creditor,  and  not  a  member  ing  contracts  and  carrying  on  buai- 
of  the  corporation,  the  rule  might  ness,  where  such  corporation'  becomes 
be  different.19  insolvent  and  has  creditors  and  is  un- 
to Davis  v.  Life  Ass'n  of  America,  able  to  pay  the  debts  of  the  corpo- 
11  Fed.  781,  quoting  with  approval  ration,  and  such  corporation  can  be 
Belfe  v.  Bundle,  103  U.  8.  222,  26  L.  sued  and  the  courts  acquire  jurisdic- 
Ed.  337.  tion  of  such  corporation  by  reason  of 
•1  See  |  5214,  supra.  the  fact  that  such  corporation  has 
Under  .  a  statute  providing  that  a  appointed  an  agent  and  a  particular 
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As  has  been  seen  in  another  part  of  this  work,  the  courts  of  one 
state  have  no  jurisdiction  to  dissolve  a  corporation  created  by  another 
state,8*  thus  a  federal  court  of  equity  has  no  jurisdiction  over  an 
original  stockholder's  suit  against  a  foreign  corporation  for  the  ap- 
pointment of  a  receiver  to  wind  up  its  affairs  and  distribute  its 


place  of  business  in  the  state  and 
that  the  court  has  power  to  make 
such  appointment.  Rowe  v.  Stevens, 
25  Idaho  237,  137  Pac.  159. 

St  See  SS  5808-5820,  supra. 

In  a  carefully  considered  case,  in 
which  the  authorities  are  reviewed, 
it  is  said:  "The  question,  therefore, 
arises  whether  or  not  a  court  of  equity 
has  in  the  jurisdiction  where  the  for- 
eign corporation  has  a  situs  for  trans- 
acting its  business,  and  where  the 
property  is  situated,  and  without  the 
presence  of  its  nonresident  directors, 
has  jurisdiction  at  the  suit  of  a  mi- 
nority stockholder,  who  complains 
alone  of  the  internal  management  of 
its  affairs,  whereby  the  value  of  his 
stock  has  been  diminished,  and  is 
threatened  with  further  prospective 
injury,  to  appoint  a  receiver  for  such 
corporation,  and  thereby  assume  the 
management  of  its  business,  with  a 
view  of  winding  up  its  affairs  and 
distributing  its  assets.  While  there 
are  persuasive  reasons  which  appeal 
to  a  chancellor  to  exert  to  the  ut- 
most his  powers  to  come  to  the  relief 
of  the  resident  stockholder,  and  save 
him  the  trouble,  expense  and  possible 
unequal  chances  of  seeking  redress  in 
a  distant  foreign  jurisdiction,  it  is 
sufficient  for  this  court  to  say  that, 
in  the  absence  of  a  statute  conferring 
such  jurisdiction,  the  settled  rules  of 
equity  seem  to  answer  such  question 
in  the  negative.  *  •  •  In  Staf- 
ford &  Co.  v.  American  Mills  Co.,  13 
R.  I.  310,  the  court  was  asked  to  ap- 
point a  receiver  for  a  New  York  cor- 
poration doin<j  business  in  Rhode 
Tslajid,  where  the  larger  part  of  the 
corporate  property  was  located.     Al- 


though the  corporation  entered  its  ap- 
pearance, the  court  dismissed  the  bill 
because  such  jurisdiction  was  not  con- 
ferred by  their  statute. "  Sidway  v. 
Missouri  Land  &  Live-Stock  Co.,  101 
Fed.  481.  See  also  Maguire  v.  Mort- 
gage Co.  of  America,  203  Fed.  858. 

A  receiver  for  a  foreign  corpora- 
tion will  not  be  appointed  on  a  bill 
filed  by  its  stockholders  to  dissolve 
the  corporation  and  distribute  its  as- 
sets, when  it  does  not  appear  that  it 
is  insolvent  or  indebted,  or  there  is 
any  necessity  of  protecting  the  assets 
for  the  benefits  of  creditors,  and  no 
receivers  have  been  appointed  in  the 
state  by  which  the  corporation  was 
created.  Parks  v.  United  States 
Bankers'  Corporation,  140  Fed.  160. 
The  court  said:  "There  is  no  reason 
why  the  parties  should  not  take  their 
controversy  to  the  state  *  *  * 
which  created  the  corporation,  and 
which  alone  has  the  power  to  dis- 
solve it.  When  receivers  are  there 
appointed,  this  court  will  appoint  an- 
cillary receivers  to  conserve  any  prop- 
erty which  may  be  here;  but  as  the 
case  now  stands,  there  is  no  reason 
certainly  why  this  court  should  ap- 
point a  temporary  receiver  nor  inter- 
fere with  the  management  of  the  in- 
ternal affairs  of  this  foreign  corpora- 
tion. ' ' 

It  is  no  ground  for  the  appoint- 
ment of  a  receiver  of  a  foreign  cor- 
poration that  the  corporation  has 
manifested  an  intent  to  take  its  prop- 
erty within  the  state  to  the  state  by 
which  the  corporation  was  created. 
Reynolds  &  Hamby  Estate  Mortg.  Co. 
v.  Martin,  116  Ga.  495,  42  8.  B.  796. 
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assets,  notwithstanding  all  the  assets  are  within  the  jurisdiction 
end  may  be  wasted  unless  a  receiver  is  appointed.83  But  a  court  of 
equity  may,  at  the  suit  of  a  majority  stockholder,  take  charge  of  its 
property  within  the  jurisdiction  of  the  court  through  a  receiver  ap- 
pointed by  it,  and  enforce  the  rights  of  creditors  and  stockholders  in 
respect  of  the  same,  where  it  can  be  done  by  the  exercise  of  equity  juris* 
diction,  where  at  the  time  of  the  institution  of  the  suit  the  property  of 
the  corporation  is  in  a  precarious  condition,  and  it  is  threatened  with 
attachment  by  creditors,  and  its  officers  are  recklessly  and  extravagant- 
ly managing  its  business  affairs,  involving  it  in  debt,  and  converting 
its  property  to  their  own  use,  and  its  board  of  directors,  although 
requested  to  do  so  has  refused  to  interfere.84  In  accordance  with  the 
principle  that  the  regulation  of  a  corporation's  internal  affairs  is 
for  the  jurisdiction  of  the  courts  of  the  state  creating  it,  it  has  been 
held  that  a  court  has  no  jurisdiction  to  appoint  a  receiver  for  the 
property  of  a  foreign  corporation  where  it  will  be  necessary  for  the 
court  or  its  receiver  to  assume  the  management  of  the  internal  affairs 
of  the  corporation.35 
A  court  of  equity  clearly  has  no  jurisdiction  to  appoint  a  receiver 


38Maguire  v.  Mortgage  Co.  of 
America,  203  Fed.  858;  Hay  dock  v. 
Fisheries  Co.,  156  Fed.  988;  Hutchin- 
son v.  American  Palace-Car  Co.,  104 
Fed.  182;  Sidway  v.  Missouri  Land 
ft  Live-Stock  Co.,  101  Fed.  481;  Re- 
publican Mountain  Silver  Mines  v. 
Brown,  58  Fed:  644,  24  L.  R.  A.  776. 

34  Culver  Lumber  Co.  v.  Culver,  81 
Ark.  102,  118  Am.  St.  Rep.  17,  99  S. 
W.  391.  In  this  case  it  was  held  that 
where  the  affairs  and  business  of  the 
corporation  in  the  state  of  its  domi- 
cile have  been  wound  up  and  the  re- 
ceiver appointed  for  that  purpose  dis- 
charged, and  creditors  have  proved 
their  claims  in  such  suit,  it  will  not 
be  necessary  to  remit  any  part  of  the 
assets  in  the  state  in  which  the  suit 
was  brought  to  the  other  state,  but 
the  same  may  be  fully  disposed  of  in 
the  former  state  according  to  the  re- 
spective rights  of  creditors  and  share- 
holders therein.  See  also  Sage  v. 
Memphis  ft  L.  R.  R.  Co.,  125  U.  8. 
361,  31  L.  Ed.  694;  Union  Trust  Co. 


v.  Illinois  Midland  R.  Co.,  117  U.  S. 
434,  29  L.  Ed.  963. 

86  Heitkamp  v.  American  Pigment  ft 
Chemical  Co.,  158  111.  App.  587;  Stock- 
ley  v.  Thomas,  89  Md.  663,  43  Atl. 
766;  State  v.  Denton,  229  Mo.  187, 
138  Am.  St.  Rep.  417,  129  S.  W.  709; 
Pacific  Coast  Coal  Co.  v.  Esary,  85 
Wash.  448,  148  Pac.  579.  See  also 
Kelly  v.  Thomas,  234  Pa.  419,  51  L. 
R.  A.  (N.  S.)  122,  83  Atl.  307.  See 
§  5794,  supra. 

It  would  "be  unwise,  and  a  dan- 
gerous precedent,  for  a  court  of  equity 
to  take  control  of  the  property  of  a 
foreign  corporation  with  a  view  of 
experimenting  to  ascertain  if  a  stock- 
holder's investment  may  not  be  made 
more  profitable  to  him  by  having  the 
business  of  the  corporation  conducted 
by  a  receiver,  instead  of  officers  and 
agents  chosen  by  a  majority  of  the 
stockholders."  Leary  v.  Columbia 
River  ft  P.  8.  Nav.  Co.,  82  Fed.  775. 

Such  interference  would  necessarily 
result  in  the  dissolution  of  the  cor- 
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'of  a  foreign  corporation,  not  merely  of  its  assets  within  the  state, 


poration,  and  the  court  could  thus 
accomplish  indirectly  what  it  has  no 
power  to  do  directly.  Sidway  v.  Mis- 
souri Land  &  Live-Stock  Co.,  101  Fed. 
481. 

It  was  held  in  Texas  that  the  fact 
that  a  foreign  corporation  organized 
to  traffic  in  lands  in  Texas  had  failed 
to  secure  lands  in  that  state  at  a  price 
which  would  enable  it  to  apportion 
among  its  stockholders  as  many  acres 
per  share  as  originally  contemplated, 
and  that  its  sales  of  land  not  taken 
by  shareholders  had  not  been  made  as 
speedily  and  at  such  profit  as  origi- 
nally expected  and  that  the  corporation 
and  its  managing  officers  had  failed  to 
realize  the  promises  of  the  promoters, 
and  the  anticipation  of  profit  by 
shareholders  would  not  constitute  suffi- 
cient reason  for  the  court  to  attempt 
through  a  receiver  to  assume  charge 
of  the  lands  in  the  state  and  engage 
in  the  business  of  retailing  lots  and 
small  farms,  and  thus  seek  to  estab- 
lish a  city  and  populous  colony  for 
the  supposed  benefit  of  shareholders  in 
a  foreign  corporation.  American  Trib- 
une New  Colony  Co.  v.  Schuler,  34 
Tex.  Civ.  App.  560,  79  8.  W.  370. 

In  holding  that  while  under  certain 
conditions  a  suit  may  lie  against  a 
foreign  corporation  and  its  managing 
officers  in  which  a  receiver  may  be 
appointed  for  the  mere  purpose  of 
conservation,  and  as  incidental  to  the 
main  object  of  the  suit,  but  that  the 
principle  does  not  apply  to  a  case 
where  the  officers,  being  beyond  the 
jurisdiction,  cannot  be  brought  to  ac- 
count, nor  compelled  by  the  court  to 
restore  ill-gotten  gains,  and  when  the 
appointment  of  a  receiver  for  the  pro- 
tection of  the  complainant's  interests 
is  the  main  object  of  the  bill,  and  that 
a  court  of  equity  will  not  undertake 
the  management  and  control  of  a  cor- 
poration with  a  view  of  experiment- 


ing to  ascertain  if  the  stockholders1 
investment  may  not  be  made  more 
profitable  by  having  the  business  con- 
ducted by  a  receiver,  Hanford,  J.,  in 
Leary  v.  Puget  Sound  Nav.  Co.,  82 
Fed.  775,  said:  "If  a  receiver  is  to 
be  appointed  for  the  mere  purpose 
of  extending  protection  to  the  com- 
plainant *s  interests,  by  taking  the 
property  of  the  corporation  into  cus- 
tody, so  as  to  prevent  the  officers  of 
the  corporation  from  using  it  fraudu- 
lently, when  may  the  court  relinquish 
its  custody?  Certainly  not  until  the 
officers  whose  honesty  is  questioned 
shall  have  disposed  of  their  interests 
as  stockholders  lest  after  an  indefinite 
time  the  present  relations  of  the 
parties  are  re-established,  leaving  the 
complainant  in  as  bad  a  situation  as 
he  is  now  with  regard  to  the  future 
operations  of  the  corporations."  See 
also  Sidway  v.  Missouri  Land  &  Live- 
stock Co.,  101  Fed.  481,  quoting  with 
approval  above  language,  Maguire  v. 
Mortgage  Co.  of  America,  203  Fed. 
858. 

Where  a  bill  has  been  filed  for  the 
appointment  of  a  receiver  for  a  for- 
eign corporation,  and'  the  court  has 
already  exercised  jurisdiction  of  the 
internal  affairs  of  the  corporation  by 
appointing  a  receiver  and  directing 
him  to  continue  the  business  of  the 
corporation,  and  has  all  the  parties 
before  it  by  repeated  general  appear- 
ances, it  was  held  that  it  was  a  matter 
of  discretion  whether  it  would  allow 
such  appearances  to  be  withdrawn, 
but  it  had  the  power  to  treat  them 
at  their  full  value,  though  they  were 
termed  special  appearances,  and  to 
decide  the  merits  of  the  case,  not- 
withstanding it  involved  the  internal 
affairs  of  the  corporation.  Chicago 
Title  &  Trust  Go.  v.  Newman,  187 
Fed.  578. 


9760 


Ch.65] 


FOBEIGN   CORPORATIONS 


[§5833 


but  of  its  property  generally,  whether  it  be  at  the  suit  of  creditors 
or  of  stockholders.*6  A  court  of  a  state  will  not  undertake  to  examine 
into  the  affairs  of  a  corporation  created  by  another  state  and  appoint 
a  receiver  to  take  possession  of  all  its  assets  and  administer  the 
same  under  the  direction  of  the  court  pendente  lite,  for  the  reason 
that  a  court  of  equity  never  does  a  vain  act  and  never  decrees  what 
it  cannot  compel  to  be  performed,  and  if  a  receiver  for  a  foreign 
corporation  were  appointed,  he  would  have  no  power  outside  of  the 
state  in  which  the  court  was  sitting.97 


tt  Unit*!  States.  Maguire  v.  Mort- 
gage Co.  of  America,  203  Fed.  858; 
North  American  Land  &  Timber  Co. 
v.  Watkins,  109  Fed.  101;  Sidway  v. 
Missouri  Land  &  Live-Stock  Co.,  101 
Fed.  481;  Leary  v.  Columbia  River  & 
P.  8.  Nav.  Co.,  82  Fed.  775;  Parks  v. 
United  States  Bankers'  Corporation, 
140  Fed.  160. 

California.  Keystone  Driller  Co.  v. 
Superior  Court  City  &  County  of  San 
Francisco,  138  Cal.  738,  72  Pac.  398. 

Connecticut.  Barber  v.  Interna- 
tional Co.  of  Mexico,  73  Conn.  587, 
48  Atl.  758. 

Georgia.  Reynolds  &  Hamby  Estate 
Mortg.  Co.  v.  Martiz,  116  Ga.  495,  42 
S.  E.  796. 

Illinois.  Heitcamp  v.  American  Pig- 
ment &  Chemical  Co.,  158  111.  App. 
587. 

Louisiana.  Van  Vleet  v.  Evangeline 
Oil  Co.,  129  La.  406,  56  So.  343. 

Maryland.  Stockley  v.  Thomas,  89 
Md.  663,  43  Atl.  766. 

New  York.  Acken  v.  Coughlin,  103 
App.  Div.  1,  92  N.  T.  Supp.  700; 
Phillips  v.  Sonora  Copper  Co.,  90  App. 
Div.  140,  86  N.  Y.  Supp.  200;  Dreyfuss 
v.  Charles  Seale  &  Co.,  18  Misc.  551, 
41  N.  Y.  Supp.  875,  rev'd  37  App. 
Div.  351,  55  N.  Y.  Supp.  1111;  Day 
v.  United  States  Car  Spring  Co.,  9 
K.  Y.  Super.  Ct.  608. 

North  Carolina.  Blackwell  v.  Mu- 
tual Reserve  Fund  Life  Ass'n,  141 
N.  C.  117,  5  L.  R.  A.  (N.  S.)  771,  115 
Am.  St.  Rep.  677,  53  S.  E.  833. 

Pennsylvania.      Kelly    v.    Thomas, 


234  Pa.  419,  51  L.  R.  A.  (N.  S.)  122, 
83  Atl.  307. 

Rhode  Island.  Stafford  Co.  v.  Amer 
lean  Mills  Co.,  13  R.  I.  310. 

Texas.  American  Tribune  New  Col 
ony  Co.  v.  Schuler,  34  Tex.  Civ.  App 
560,  79  S.  W.  370. 

Washington.  Pacific  Coast  Coal  Co 
v.  Esary,  85  Wash.  448,  148  Pac.  579 

The  general  rule  is,  that  a  court 
of  equity  will  not  appoint  a  receiver 
for  a  foreign  corporation  where  such 
corporation  has  nor  property  in  the 
state,  has  not  appeared  or  been  served 
with  process  in  the  proceeding  in 
which  the  appointment  is  applied  for 
and  where  none  of  the  officers  or 
agents  controlling  or  representing  the 
corporation  resides  or  is  to  be  found 
in  the  state  of  the  appointing  court. 
The  object  of  appointing  a  receiver 
of  a  foreign  corporation  is  to  pre- 
serve its  property  and  effects  for  the 
benefit  of  creditors  and  shareholders. 
Holbrook  v.  Ford,  153  111.  633,  27  L. 
R.  A.  324,  46  Am.  St.  Rep.  917,  39  N. 
E.  1091;  Life  Ass'n  of  America  v. 
Fassett,  102  111.  315;  Hannibal  &  St. 
J.  R.  Co.  v.  Crane,  102  HI.  249,  40  Am. 
Rep.  581;  National  Trust  Co.  v.  Mil- 
ler, 33  N.  J.  Eq.  155;  Redmond  v. 
Hoge,  3  Hun  (N.  Y.)  171;  Stafford  & 
Co.  v.  American  Mills  Co.,  13  R.  L 
310;  Shaw  v.  Shore,  5  L.  J.  Ch.  (N. 
S.)  79. 

•7  State  v.  Denton,  229  Mo.  187,  138 
Am.  St.  Rep.  417,  129  S.  W.  709,  in 
which  case  it  was  sought  to  have  the 
Missouri  court  appoint  a  receiver  to 
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A  statute  requiring  a  foreign  corporation,  as  a  condition  of  doing 
business  in  the  state,  to  maintain  an  office  or  place  of  business 
in  the  state  for  the  transaction  of  its  business,  where  legal 
service  may  be  obtained  upon  it  and  where  it  shall  keep  proper 
books  to  enable  the  corporation  to  comply  with  the  constitutional 
and  statutory  provisions  governing  such  corporations,  and  providing 
that  "such  corporation  shall  be  subject  to  all  the  liabilities,  restric- 
tions and  duties  which  are  or  may  be  imposed  upon  corporations 
of  like  character  organized  under  the  general  laws  of  this  state,  and 
shall  have  no  other  or  greater  powers,"  does  not  extend  the  equity 
jurisdiction  of  a  court  to  seize  the  property  of  a  solvent  corporation, 
and  proceed  by  receivership  to  administer,  wind  up  and  distribute 
its  property,  among  its  creditors  and  stockholders.88  Nor  is  authority 


take  charge  of  the  reserve  fund  in 
Minnesota  of  a  Minnesota  corpora- 
tion. The  court  said:  "If  this  were 
a  domestic  corporation  the  court  could 
decree  such  an  accounting  as  prayed, 
appoint  its  commissioner  to  go  to  the 
office  of  the  corporation  and  overlook 
and  examine  all  its  books,  appoint  a 
receiver,  if  it  deemed  proper,  to  take 
possession  of  all  its  assets  and  admin- 
ister the  same  under  the  direction  of 
the  court  pendente  lite,  and  if  the 
corporation  or  its  officers  should  re- 
fuse to  surrender  its  books  or  assets, 
there  would  be  sufficient  executive 
power  forthcoming  at  the  call  of  the 
court  to  enforce  its  decre.es.  But  the 
commissioner  or  the  receiver  in  such 
case  is  but  the  representative  of  the 
court.  He  is,  while  he  keeps  within 
his  decree,  pro  hac  vice  the  court. 
Where  he  goes  the*  court  goes,  and 
what  he  does  the  court  does.  Can 
the  circuit  court  in  this  case,  in  the 
person  of  its  representative,  go  to 
Minnesota  *  and  take  charge  of  the 
affairs  of  this  corporation  there  f  If 
the  corporation' should  refuse  to  turn 
over  its  books  to  the  commissioner  or 
its  money  to  the  receiver,  what  could 
the  court  dof  A  court  has  no  right 
to  put  itself  in  a  position  where  its 
orders  may  be  treated  with  contempt; 
the  very  fact  that  it  could  not  force 


obedience  shows  its  lack  of  authoritv 
to  render  the  judgment." 

WSidway  v.  Missouri  Land  ft  Live- 
stock Co.,  101  Fed.  481,  following 
North  State  Copper  ft  Gold  Min.  Co. 
v.  Field,  64  Md.  151,  20  Atl.  1039, 
construing  a  similar  statute.  The 
court  said:  "Neither  by  expression 
or  implication  does  the  statute  confer 
upon  the  local  courts  the  powers  of 
visitation,  or  the  right  of  a  court  of 
equity  to  seize  the  property  of  a  sol- 
vent corporation,  and  proceed  by  re- 
ceivership to  administer,  wind  up  and 
distribute  its  property  among  its  cred- 
itors and  stockholders,  especially  in 
the  absence  of  its  board  of  directors 
outside  of  the  jurisdiction  of  the 
court,  and  where  it  does  not  appear 
that  even  such  managing  directors  are 
doing  any  act  ultra  vires,  or  are  en- 
gaged in  or  are  contemplating  the  do- 
ing of  any  fraudulent  act  within  the 
province  of  a  court  of  equity  to  pre- 
vent by  in  junction. ' ' 

In  considering  the  application  of  a 
New  Jersey  statute  providing  that  for- 
eign corporations  doing  business  in 
the  state  should  be  subject  to  the 
provisions  of  the  act,  so  far  as  the 
same  could  be  applied  to  foreign  cor- 
porations, and  holding  that  such  stat- 
ute made  the  remedies  thereby  pro- 
vided applicable  to  foreign  corpora- 


9762 


Ch.65] 


Foreign  Corporations 


[§5833 


conferred  upon  the  court  to  wind  up  the  affairs  of  a  solvent  foreign 
corporation  and  appoint  a  receiver  of  its  property  by  a  statute 
conferring  upon  such  court  jurisdiction,  on  the  petition  of  a  director 
or  other  officer  of  a  corporation  having  general  superintendence  of  its 
concerns,  or  of  any  of  its  creditors  or  stockholders,  to  compel  the 
directors  to  account  for  their  official  misconduct  in  the  management, 
disposition  of  the  funds,  property  and  business  of  the  corporation, 
and  to  make  them  account  for  the  misappropriation  or  misapplica- 
tion of  the  funds  of  the  corporation  coming  to  their  hands,  with 
power  to  suspend  and  remove  officers,  and  to  restrain  and  prevent 
the  disposition  of  the  corporate  property  by  the  directors  when 
threatened,  or  there  is  good  reason  to  apprehend  that  it  is  about 
to  be  done  in  fraud  of  the  interests  of  the  company,  and  as 
incidental  thereto  to  take  charge  of.  the  business  and  property  of  the 
corporation,  and  collect,  sue  for  and  recover  debts  and  demands.98 


tions  only  so  far  as  the  same  could  be 
applied  thereto,  a  federal  court  sitting 
in  New  Jersey,  in  Sims  v.  United 
Wireless  Tel.  Co.,  179  Fed.  540,  quoted 
with  approval  the  following  language 
from  Minchin  v.  Second  Nat.  Bank, 
36  N.  J.  Eq.  436:  "Obviously,  there 
are  provisions  of  the  act  which  can- 
not be  applied  to  such  corporations; 
for  example,  this  court  cannot  hinder 
such  corporation*  from  exercising 
their  franchises,  except  as  it  may  en- 
join them  from  exercising  them  in  this 
state.  It  can  sequester  their  property 
here  and  administer  it  for  the  benefit 
of  creditors  and  stockholders,  but  it 
can  do  but  little  more.  *  *  *  In  the 
language  of  the  New  York  Supreme 
Court,  in  De  Bemer  v.  Drew,  57  Barb. 
438,  this  court  cannot  regulate  the  in- 
ternal affairs  of  foreign  corporations, 
nor  enforce  any  remedy  beyond  the 
limits  of  this  state.  It  cannot  annul 
or  forfeit  their  charters,  but  it  can 
and  ought  to  provide  for  the  collec- 
tion of  debts  against  them,  when  they 
or  their  property  are  brought  within 
the  jurisdiction  of  the  courts  of  this 
state.  The  foreign  corporation  doing 
business  here  is  subject  to  the  provi- 
sions  of  our   statute,   so   far   as   its 


property  in  this  state  is  concerned." 
By  W.  Va.  Code,  53,  §§  58,  59,  it  is 
provided  that  in  proper  cases  therein 
set  forth,  the  circuit  courts'  of  that 
state  shall  have  jurisdiction  to  ap- 
point receivers  for,  and  wind  up  the 
affairs  of  a  foreign  corporation  which 
has  done  business,  acquired  property, 
and  contracted  debts  in  that  state. 
The  law  on  this  subject  as  expounded 
in  Nimick  v.  Iron  Works  Co.,  25  W. 
Va.  137,  which  was  to  the  effect  that 
a  general  suit  to  settle  up  the  affairs 
of  a  foreign  corporation  and  assess 
liabilities  against  the  stockholders 
must  be  brought  in  the  state  of  ita 
domicile  or  origin  as  such  settlement 
must  be  had  in  accordance  with  the 
law  of  its  creation  and  charter,  has 
been  superseded  by  such  statutory  pro- 
vision. Swing  v.  Parkersburg  Veneer 
&  Panel  Co.,  45  W.  Va.  288,  31  S.  E. 
926;  Swing  v.  Bentley  ft  Gerwig  Fur- 
niture Co.,  45  W.  Va.  283,  31  8.  E. 
925. 

••Sidway  v.  Missouri  Land  ft  Live- 
stock Co.,  101  Fed.  481.  The  court 
said:  "This  is  but  little,  if  anything, 
more  than  the  powers  already  con- 
ferred by  general  jurisprudence  upon 
courts  of  equity.    Under  such  a  stat- 
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If,  in  violation  of  the  anti-trust  laws  of  a  state  in  which  it  is  doing 


ate,  as  said  by  the  court  in  Bangs  v. 
Mcintosh,  23  Barb.  591,  '  affecting  lib- 
erty of  property,  the  prescribed  form 
for  obtaining  jurisdiction  of  the  sub- 
ject-matter must  be  strictly  pursued.' 
It  confers  no  authority  upon  the  court 
of  the  state,  even  in  respect  of  do- 
mestic corporations,  to  wind  up  the 
affairs  of  the  corporation,  but  is  evi- 
dently restrictive  and  supervisory  in 
its  operation  over  the  managing  di- 
rectors, as  such,  in  the  enumerated 
instances.'1 

Under  a  statute  giving  to  a  stock- 
holder or  creditor  of  a  corporation  the 
right  to  apply  to  the  courts  of  a 
state  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  property 
of  domestic  and  foreign  corporations 
located  in  the  state  when  directors  or 
other  officers  of  the  corporation  are 
jeopardizing  the  rights  of  stockhold- 
ers or  creditors  by  grossly  mismanag- 
ing the  business,  or  by  committing  acts 
ultra  vires,  or  by  wasting,  misusing 
or  misappropriating  the  property  or 
funds  of  the  corporation,  it  is  held 
that  where  a  dividend  has  been  de- 
clared by  the  board  of  directors  of  a 
foreign  corporation,  to  be  paid  out  of 
the  proceeds  of  the  sale  of  the  capital 
stock,  or  a  portion  thereof,  with  a 
view  of  liquidating  the  affairs  of  the 
corporation,  it  will  be  considered  gross 
negligence,  and  a  misapplication  of 
the  property  and  funds  of  the  corpo- 
ration by  the  board  of  directors,  and 
where  such  corporation  is  located  in 
the  state  a  receiver  will  be  appointed 
to  take  charge  of  its  property  therein 
upon  the  application  of  one  of  its 
stockholders,  notwithstanding  such 
stockholder  had  received  and  retained 
the  check  representing  his  portion  of 
such  dividend.  Van  Vleet  v.  Evange- 
line Oil  Co.,  129  La.  406,  56  So.  343. 
But  it  was  held  under  such  statute 
that    a    receiver   should   not   be    ap- 


pointed for  the  property  of  an  Eng- 
lish corporation  chartered  with  power 
to  buy  and  sell  land  in  the  United 
States,  which  owned  a  large  amount 
of  land  in  Louisiana  and  other  valu- 
able property,  on  a  bill  filed  by  a  mi- 
nority stockholder  praying  for  an  in- 
junction to  prevent  the  sale  of  cer- 
tain of  such  lands  at  a  price  which 
he  alleged  was  less  than  the  same  was 
worth,  and  for  the  appointment  of  a 
receiver  of  all  of  the  property  of  the 
corporation  and  a  cancellation  of  any 
sales  already  made,  by  suit  to  be 
brought  by  the  receiver,  where  such 
bill  did  not  set  forth  any  ultra  vires 
act  and  there  were  no  specifications 
therein  of  waste,  misuse  or  misappli- 
cation of  the  property  or  funds,  within 
the  fair  meaning  of  the  statute,  and 
the  only  charge  of  mismanagement 
was  that  the  sales,  though  approved 
and  sanctioned  by  the  directors,  did 
not  meet  with  the  approval  of  the 
complainant.  The  court  said:  "The 
statute  could  not  be  intended  to  en- 
able a  minority  stockholder  to  obtain 
a  receivership,  so  as  to  enforce  his 
view  of  the  management  and  policy 
to  be  pursued,  in  opposition  to  the 
views  of  the  representatives  of  the 
majority.  The  very  terms  of  the  stat- 
ute indicate  an  adherence  to  the  gen- 
eral equitable  principles  that  the  acts 
of  the  directors  intra  vires  would  be 
upheld  unless  they  amount  to  gross 
mismanagement,  waste,  or  misuse  of 
the  property,  thereby  jeopardizing  the 
rights  of  the  stockholders.  The  man- 
agement and  sales  averred  do  not,  we 
think,  come  within  the  meaning  of  the 
statute.  The  averments  show  a  dif- 
ference of  opinion  as  to  the  policy  to 
be  pursued,  and  it  does  not  clearly  ap- 
pear that  the  action  of  the  directors 
in  making  these  sales  will  not  finally 
be  to  the  real  interest  of  the  stock- 
holders."    North  American  Land  & 
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business,  a  foreign  corporation  combines  with  domestic  corporations 
of  the  state  and  absorbs  their  property  and  commingles  it  with  its 
own,  using  it  for  purposes  of  maintaining  a  trust  or  monopoly, 
the  local  corporations  thereby  abandoning  their  franchises  and  pub* 
lie  duties,  an  equity  court  of  the  state  may,  in  a  proceeding  to  enforce 
the  state  statutes,  appoint  receivers  to  take  possession  of  such  com- 
bined property  for  separation  and  allotment  to  its  lawful  owners. 
This  power  is  not  affected  by  the  fact  that  the  corporation  is  also 
subject  to  prosecution  or  action  under  the  Sherman  Act  because 
engaged  in  interstate  commerce,  nor  by  the  fact  that  the  combined 
property  passing  to  the  receivers  is  employed  by  the  foreign  corpo- 
ration in  interstate  as  well  as  intrastate  commerce.40 

A  receiver  will  not  be  appointed  for  a  foreign  corporation  at  the 
instance  of  a  resident  judgment  creditor  of  such  corporation  where 
it  appears  from  his  petition  that  all  of  the  property  of  the  corpora- 
tion is  in  the  hands  of  nonresidents  of  the  state  in  which  the  suit  for 
the  appointment  is  brought.41    A  petition  which  does  not  set  forth  the 


Timber  Co.  v.  Watkins,  109  Fed.  101.      forfeited  its  corporate  rights.    Palmer 
And  see  Shepherd  v.  Southern  Lum-      v.  Texas,  212  TJ.  8.  118,  53  L.  Ed.  435. 


ber  Co.,  139  La.  771,  72  So.  241. 

40McKinney  v.  Landon,  209  Fed. 
300,  aff  'g  206  Fed.  772. 

The  appointment  of  a  receiver  of 
the  property  of  a  foreign  corporation 
by  a  court  of  the  state  in  which  such 
property  is  situated  where  the  permit 
of  the  foreign  corporation  to  do  busi- 
ness in  the  state  except  the  interstate 
business  of  the  corporation,  has  been 
forfeited,  is  not  invalid  as  an  unlaw- 
ful interference  with  the  rights  of 
the  corporation  to  transact  interstate 
commerce  business  within  the  state 
where  the  court  sustained  the  proceed- 
ings for  the  appointment  of  the  re- 
ceiver not  only  under  the  Texas  Act 
of  April  11,  1907,  making  special  pro- 
vision for  carrying  out  judgments 
under  the  anti-trust  laws  of  the  state 
and  for  the  appointment  of  a  receiver 
in  such  eases,  but  also  under  a  stat- 
ute (Sayle's  Civ.  Stat.  Tex.,  art. 
1465,  §3)  giving  authority  to  apply 
in  any  court  of  competent  jurisdiction 
for  a  receiver  where  a  corporation  has 
been  dissolved  or  is  insolvent,  or  has 


UForsell  v.  Pittsburg  &  M.  Copper 
Co.,  42  Mont.  412,  113  Pac.  479.  The 
court  said:  "But  plaintiff  may  go 
into  the  courts  of  a  sister  state  with- 
out question  as  to  his  right  to  sue, 
whereas  as  a  receiver  appointed  in 
this  state  might  meet  with  consider- 
able opposition  to  so  doing." 

If  a  judgment  creditor  of  an  insol- 
vent foreign  corporation  cannot  en- 
force in  the  courts  of  a  state,  other 
than  ■  that  by  which  the  corporation 
was  created,  the  statutory  liability 
of  the  directors  of  the  corporation,  in- 
curred by  reason  of  the  failure  to  file 
an  annual  statement,  or  enforce,  per- 
sonally, the  liability  of  a  stockholder 
in  such  corporation  for  the  amount 
of  unpaid  stock  held  by  him,  without 
the  intervention  of  a  receiver,  such 
fact  must  be  pleaded  in  an  action  by 
the  judgment  creditor  brought  for  the 
appointment  of  a  receiver  with  power 
to  prosecute  such  actions  against  such 
directors  and  stockholders.  Forsell 
v.  Pittsburg  &  M.  Copper  Co.,  42  Mont, 
412,  113  Pac  479. 
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fact  that  the  corporation  has  an  office,  agent  or  place  for  doing  busi- 
ness in  the  state,  fails  to  set  forth  jurisdictional  facts. 

A  court  of  equity  has  jurisdiction  in  a  proper  case,  at  the  suit 
of  a  stockholder  or  creditor,  to  appoint  a  receiver  of  such  assets  as 
may  be  within  the  state,  and  to  distribute  the  same  in  accordance 
with  the  equitable  rights  of  the  parties,41  and  it  is  not  prevented 


4ft  United  States.  Maguire  v.  Mort- 
gage Co.  of  America,  203  Fed.  858; 
Lewis  v.  American  Naval  Stores,  119 
Fed.  391;  North  American  Land  & 
Timber  Co.,  109  Fed.  101;  Sidway  v. 
Missouri  Land  &  Live-Stock  Co.,  101 
Fed.  481;  Shinney  v.  North  American 
Savings,  Loan  &  Building  Co.,  97  Fed. 
9;  Leary  v.  Columbia  River  &  P.  S. 
Nav.  Co.,  82  Fed.  775;  Williams  v. 
Hintermeister,  26  Fed.  889;  Taylor  v. 
Life  Ass'n  of  America,  13  Fed.  493. 

Arkansas.  Federal  Union  Surety 
Co.  v.  Flemister,  95  Ark.  389,  130  S. 
W.  574. 

District  of  Columbia.  Barley  v.  Git- 
tings,  15  App.  Cas.  427. 

Florida.  John  H.  McGowan  Co.  v. 
Ingalls,  60  Fla.  116,  53  So.  932;  Hills- 
borough Grocery  Co.  v.  Ingalls,  60 
Fla.  105,  53  So.  930. 

Idaho.  Idaho  Fruit  Land  Co.  v. 
Great  Western  Beet  Sugar  Co.,  17 
Idaho  273,  105  Pac.  562. 

Illinois.  Holbrook  v.  Ford,  153  111. 
633,  27  L.  B.  A.  324,  46  Am.  St.  Rep. 
817,  39  N.  E.  1091;  Paterson  v.  Lynde, 
112  111.  196. 

Indiana.  Security  Savings  &  Loan 
Ass  'n  v.  Moore,  151  Ind.  174,  50  N.  E. 
869. 

Louisiana.  See  Van  Vleet  v.  Evan- 
geline Oil  Co.,  129  La.  406,  56  So,  343. 

Maryland.    Day  v.  Postal  Tel.  Co., 
66. Md.  354,  7  Atl.  608. 
.  Massachusetts.    Buswell  v.  Supreme 
Sitting  Order  of  Iron  Sail,  161  Mass. 
224,  23  L.  B.  A.  846,  ift'N.'E.  1065.  . 

New  Jersey.    Irwin  y.  Granite  State 
Provident  Ass'n,  .5.6  N.  J.  Eq.  244,  38. 
Atl.- 680;  National  Trust  Co.  v.  Miller,. 
33  N.  J.  Eq.  155. 


New  York.  Horton  v.  Thomas  Mc- 
Nally  Co.,  155  App.  Div.  322,  140  N. 
T.  Supp.  357;  Atlantic  Dredging  Co. 
v.  Beard,  145  App.  Div.  342,  130  N. 
Y.  Supp.  4;  Acken  v.  Coughlin,  103 
App.  Div.  1,  92  N.  Y.  Supp.  700;  Reu- 
sens  v.  Manufacturing  &  Selling  Co. 
of  America,  99  App.  Div.  214,  90  N. 
Y.  Supp.  1010;  Hallenborg  v.  Greene, 
66  App.  Div.  590,  73  N.  Y.  Supp.  403; 
Popper  v.  Supreme  Council  of  Chosen 
Friends,  61  App.  Div.  405,  70  N.  Y. 
Supp.  637;  McNabb  v.  Porter  Air- 
Lighter  Co.,  44  App.  Div.  102,  60  N. 
7.  Supp.  694;  Mosher  v.  Supreme  Sit- 
ting Order  of  Iron  Hall,  88  Hun  394, 
34  N.  Y.  Supp.  816;  Whitman  v.  % 
Holmes  Pub.  Co.,  33  Misc.  47,  68  N. 
Y.  Supp.  167;  Walter  v.  F.  E.  Me- 
Alister  Co.,  21  Misc.  747;  48  N.  Y. 
Supp.  26;  Murray  v.  Vanderbilt,  39 
Barb.  140;  Barclay  v.  Talman,  4  Edw. 
Ch.  128.  See  also  Redmond  v.  Hoge, 
3  Hun  171;  Patten  v.  Accessory  Tran- 
sit Co.,  4  Abb.  Pr.  139;  Phoenix  Foun- 
dry &  Machine  Co.  v.  North  River 
Const.  Co.,  6  Civ.  Proc.  106;  De  Bemer 
v.  Drew,  39  How.  Pr.  466. 

North  Carolina.  Summit  Silk  Co. 
v.  Kinston  Spinning  Co.,  154  N.  C. 
421,  Ann.  Cas.  1912  A  897,  70  8.  E. 
820;  Blackwell  v.  Mutual  Reserve 
Fund  Life  Ass  'n,  141  N.  C.  117,  5  L. 
R.  A.  (N,  S.)  771,  115  Am.  St.  Rep. 
677,  53  S.  E.  833. 

Tennessee.  Smith  -v.  St.  Louis  Mut. 
Life  Ins.  Co.,  3  Tenn.  Ch.  502;  Lei^ 
pold  v.  Marony,  7  Lea  128. 

Washington.  Pacific  Coast  Coal 
Co. ;  v.  Esary,  85  Wash.  448,  14$  Pac. 
57*9.  V     .  ".-.". 
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from  doing  so  from  the  fact  that  a  receiver  has  been  appointed  for 


Wisconsin.  See  Lehr  v.  Murphy,  136 
Wis.  92,  116  N.  W.  893. 

It  is  said  in  a  federal  case  that 
where  all  the  assets  of  a  foreign  cor- 
poration are  within  the  jurisdiction 
of  a  federal  court  of  equity,  and  they 
are  liable  to  be  wasted  unless  a  re- 
ceiver is  appointed,  "well-established 
equity  procedure  provides  for  just, 
such  a  situation.  When  a  stock- 
holder's suit  has  been  brought  in  the 
courts  of  the  state  which  created  the 
corporation  and  a  receiver  has  been 
appointed  there,  the  federal  courts  in 
other  states  will  protect  property 
within  their  jurisdictions  by  the  ap- 
pointment of  ancillary  receivers." 
Maguire  v.  Mortgage  Co.  of  America, 
203  Fed.  858. 

A  decree  of  a  court  of  equity  ap- 
pointing a  receiver  to  take  charge  of 
and  operate  a  business  and  property 
within  the  jurisdiction  of  the  court 
is  not  void  because  the  owner  of  the 
property  is  a  foreign  corporation,  or 
because  no  suit  is  pending  to  which 
the  appointment  of  a  receiver  is  an- 
cillary, or  betanse  a  winding  up  of  the 
business  is  prayed  for,  or  because  mis- 
management or  fraud  is  not  charged 
as  the  basis  of  the  receivership.  John 
H.  McGowan  Go.  v.  Ingalls,  60  Fla. 
116,  53  So.  932. 

In  Bedmond  v.  Hoge,  3  Hun  (N.  Y.) 
171,  Davis,  P.  J.,  said:  "The  whole 
scope  and  story  of  this  action  may  be 
stated  almost  in  a  sentence.  The  of- 
ficers who  have  complete  control  of  a 
foreign  corporation,  now  in  process 
of  voluntary  dissolution,  being  all 
residents  of  this  city  and  having  in 
their  possession  here  certain  funds  of 
the  corporation,  which  their  own  in- 
solvency has  put  in  jeopardy,  and 
neither  they  nor  the  funds  being 
amenable  to  the  jurisdiction  of  the 
state  under  whose  laws  the  corpora- 
tion was  created  and  exists,  refuse  to 


make  application  of  such  funds  to  the 
creditors  and  stockholders  in  conform- 
ity to  the  proceedings  for  dissolu- 
tion, or  to  put  the  same  in  a  place  of 
safety.  They  possess,  being  all  the 
executive  and  a  majority  of  the  ad- 
ministrative officers  of  the  corpora- 
tion, such  power  of  control,  that  no 
suit  can  be  commenced  by  the  cor- 
poration itself  to  protect  the  fund. 
Is  a  court  of  equity  of  the  state 
powerless,  at  the  suit  of  a  mi- 
nority of  the  officers  who  are  stock- 
holders and  personally  interested  in 
the  application  and  distribution  of  the 
fund,  to  appoint  a  receivership  of  the 
particular  fund,  and  apply  it,  first,  to 
the  creditors  of  the  corporation,  and 
secondly,  to  the  stockholders,  in  ac- 
cordance with  the  proceedings  for  dis- 
solution in  the  home  state  of  the  cor- 
poration? We  have  clearly  jurisdic- 
tion of  the  persona  of  the  officers  in 
the  state.  We  have  jurisdiction  of 
the  property  because  it  is  within  our 
territory.  The  plaintiffs  are  also 
citizens  of  our  state  and  show  them- 
selves to  be  remediless  both  in  Con- 
necticut and  in  the  federal  courts. 
We  are  not  prepared  to  say,  until 
some  higher  tribunal  shall  admonish 
us  to  the  contrary,  that  this  court  has 
not,  under  such  circumstances,  power 
to  intervene,  so  far  as  relates  to  the 
property  actually  within  the  state. 
The  court  is  not  powerless,  in  such  a 
case,  to  enforce  any  judgment  it  may 
render,  so  long  as  it  is  limited  to  the 
particular  fund  which  it  finds  here 
and  takes  from  the  hands  of  persons 
over  whom  its  jurisdiction  is  complete 
and  puts  it  into  the  safekeeping  of  its 
own  officers;  and  we  are  aware  of  no 
authority  which  denies  to  us  juris- 
diction in  a  case  containing  all  the 
elements  of  that  before  us." 

A  receiver  of  the  property  of  an 
insolvent  foreign  corporation  situated 


9767 


§5833] 


Private  Corporations 


[Ch.65 


the  corporation  in  the  state  of  its  domicile.49   The  receiver  appointed 


in  the  state  may  be  appointed  to  pre- 
serve the  property  pendente  lite  for 
the  protection  of  the  interests  of  do- 
mestic creditors.  Horton  v.  Thomas 
McNally  Co.,  155  N.  T.  App.  Div. 
322,  140  N.  Y.  Supp.  357,  appeal  de- 
nied 156  N.  T.  App.  Div.  887,  140  N. 
T.  Supp.  1124;  Moe  v.  McNally  Co., 
138  N.  T.  App.  Div.  480,  123  N.  Y. 
Supp.  71;  Beusenj  v.  Manufacturing 
*  Selling  Co.,  99  N.  Y.  App.  Diy.  214, 
90  N.  Y.  Supp.  1010;  Popper  v.  Su- 
preme Council,  61  N.  Y.  App.  Div. 
405,  70  N.  Y.  Supp.  637;  People  v. 
Granite  State  Provident  Ass'n,  41  N. 
Y.  App.  Div.  257,  58  N.  Y.  Supp.  510. 
See  also  Blake  v.  McClung,  172  U.  S. 
239,  43  L.  Ed.  432. 

Where  a  foreign  corporation  appro- 
priates water  for  sale,  rental  or  dis- 
tribution, builds  a  system  for  the  pur- 
pose of  selling,  renting  and  distribut- 
ing such  water  and  leases  such  system 
to  another  corporation  engaged  in  the 
appropriation  and  distribution  of 
water  for  rental  and  sale  which  latter 
corporation  becomes  insolvent  and  per- 
mits the  system  to  become  in  disrepair 
and  unfit  to  be  used  in  the  distribu- 
tion of  such  water,  the  court  has  ju- 
risdiction and  power  to  appoint  a  re- 
ceiver of  the  entire  property  of  both 
corporations  pending  litigation  to  de- 
termine the  interest  a  purchaser  of 
water  may  have  acquired  in  such  sys- 
tem. Idaho  Fruit  Land  Co.  v.  Great 
Western  Beet  Sugar  Co.,  17  Idaho 
273,  105  Pac.  562. 

Under  a  statute  which  provides  that 
a  receiver  may  be  appointed  before 
judgment  upon  the  application  of 
either  party  when  he  establishes  an 
apparent  right  to  property  which  is 
the  subject  of  the  action  and  which 
is  in  possession  of  an  adverse  party 
and  the  property  or  its  rents  and 
profits  are  in  danger  of  being  lost  or 
materially  injured  or  impaired,  and 


also  that  when  any  corporation  shall 
become  insolvent  or  shall  suspend  its 
original  business  for  want  of  funds  to 
carry  on  the  same,  or  be  in  imminent 
danger  of  insolvency,  or  has  forfeited 
its  charter  rights,  or  its  corporate  ex- 
istence shall  have  expired  by  limita- 
tion, a  receiver  may  be  appointed  by 
the  court  under  the  same  regulations 
as  are  provided  by  law  for  the  ap- 
pointment of  receivers  in  other  cases, 
and  one  of  such  regulations  is  that  a 
receiver  may  be  appointed  upon  ap- 
plication of  a  creditor  or  stockholder 
who  shall  apply  for  the  appointment, 
or,  if  none  such  shall  apply,  upon  the 
application  of  some  person  who  is  in- 
terested in  the  proper  conduct  of  the 
corporation '8  affairs  and  the  applica- 
tion of  its  assets  to  the  payment  of 
its  debts,  it  is  held  that  where  it  ap- 
pears that  the  foreign  corporation  is  in- 
solvent, badly  managed  and  with  no 
funds  to  conduct  its  business,  that  its 
plant  has  greatly  deteriorated  in 
value  and  that  it  has  certain  machin- 
ery claimed  to  belong  to  one  of  its 
creditors  which  is  in  danger  of  being 
lost,  a  receiver  is  properly  appointed, 
as,  under  the  statute,  no  creditor  is 
entitled  to  proceed  against  the  corpo- 
ration when  it  is  insolvent  or  in  im- 
minent danger  of  insolvency  and  espe- 
cially when  its  financial  condition  is 
such  as  to  practically  cause  a  suspen- 
sion of  its  business.  Summit  Silk  Co. 
v.  Kinston  Spinning  Co.,  154  N.  C. 
421,  Ann.  Cas.  1912  A  897,  70  8.  E. 
820,  citing  J.  A.  Holshouser  Co.  v. 
Gold  Hill  Copper  Co.,  138  N.  C.  248, 
70  L.  B.  A.  183,  50  S.  E.  650. 

For  general  consideration  of  a  cred- 
itor 's  action  against  a  foreign  cor- 
poration to  preserve  its  assets  within 
the  jurisdiction  of  the  court  in  which 
the  action  was  brought,  see  Lent  -v. 
Murphy,  136  Wis. '92,  llV  tf :  W5*893. 

ttHolbrook  v.  Ford,  154  HI.  633,  27 
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in  the  foreign  state  will  be  regarded  as  ancillary  or  auxiliary  to  the 
receiver  appointed  in  the  state  to  which  the  corporation  owes  its 
existence.*4 

A  sale  of  the  Montana  assets  of  a  West  Virginia  corporation  by 
order  of  a  Pennsylvania  court  which  has  appointed  a  receiver  of 
such  corporation,  is  no  ground  for  the  appointment  of  a  receiver 
in  Montana  at  the  instance  of  a  Montana  judgment  creditor  of  the 
corporation,  where  there  is  no  showing  in  the  petition  for  such  ap- 
pointment that  the  property  is  in  danger  of  being  wasted  or  destroyed 
or  that  the  purchaser  is  insolvent.46 

A  federal  court  has  jurisdiction  to  appoint  a  receiver  for  a  foreign 
corporation  where  it  appears  and  voluntarily  submits  itself  to  the 
jurisdiction  of  the  court  and  waives,  by  pleading  to  the  merits,  the 
exemption  from  being  sued  out  of  the  district  of  its  domicile,  and 
its  action  in  so  doing  cannot  be  overruled  at  the  instance  of  a  stock- 
holder or  creditor  who  was  not  a  party  to  the  original  suit,  but  who 
has  been  permitted  to  intervene.46    And  where  a  foreign  corporation 


L.  R.  A.  324,  46  Am.  St.  Rep.  917,  39 
N.  E.  1091;  Hunt  v.  Columbian  Ins. 
Co.,  55  Me.  290,  92  Am.  Dec.  592;  Na- 
tional Trust  Co.  v.  Miller,  33  N.  J. 
Eq.  155;  Hallenberg  v.  Greene,  66  N. 
Y.  App.  Div.  590,  73  N.  T.  Supp.  403; 
De  Bemer  v.  Drew,  57  Barb.  (N.  Y.) 
438.  See  Life  Ass'n  of  America  v. 
Fassett,  102  111.  315;  Reynolds  & 
Hamby  Estate  Mortg.  Co.  v.  Martin, 
116  Ga.  495,  42  S.  E.  796. 

4*Holbrook  v.  Ford,  153  111.  633, 
27  L.  R.  A.  324,  46  Am.  St.  Rep.  917, 
39  N.  E.  1091.  See  f  5842,  infra. 
This  power  to  take  charge  of  a  for- 
eign corporation's  property  legal  and 
equitable  within  the  state  where  the 
court  is  sitting,  for  the  purpose  of 
protecting  the  rights  of  domestic  cred- 
itors, and  to  direct  the  payment  of 
such  creditors  and  the  turning  over  of 
any  surplus  which  may  result  to  the 
corporation  itself  may  be  employed 
with  especial  propriety  where  all  the 
parties  in  interest  have  consented  to 
the  receivership  and  have  acted  un- 
der it  for  several  years  without  com- 
plaining. Horton  v.  Thomas  NcNally 
Co.,  155  N.  Y.  App.  Div.  322,  140  N. 


Y.  Supp.  3?7,  appeal  denied  156  N. 
Y.  App.  Div.  887,  140  N.  Y.  Supp. 
1124. 

45  Forsell  v.  Pittsburg  &  M.  Copper 
Co.,  42  Mont.  412,  113  Pac.  479. 

tf  Lewis  v.  American  Naval  Stores 
Co.,  119  Fed.  391. 

In  holding  that  the  court  had  power 
to  appoint,  at  the  instance  of  stock- 
holders, a  receiver  for  a  foreign  cor- 
poration which  was  financially  embar- 
rassed, where  it  was  carrying  on  its 
principal  business  in  the  state,  and 
had  appeared  voluntarily  in  the  case 
and  filed  its  answer  therein,  and  had 
thereby  waived  any  objection  on  the 
ground  that  the  court  had  no  juris- 
diction  over  its  person,  the  court,  in 
Scattergood  v.  American  Pipe  &  Con- 
struction Co.,  249  Fed.  23,  said:  "Un- 
der facts  like  the  foregoing,  does  a 
District  Court  in  Pennsylvania  have 
.power  to  appoint  a  receiver  for  a  for- 
eign corporation?  In  our  opinion  the 
answer  should  be  yes;  the  reason  be- 
ing that  the  law  of  the  state  as 
interpreted  by  its  highest  tribunal 
has  given  that  power  to  the  local 
courts,   and    therefore    according   to 
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the  corporation  in  the  state  of  its  domicile.49   The  receiver  appointed 


in  the  state  may  be  appointed  to  pre- 
serve the  property  pendente  lite  for 
the  protection  of  the  interests  of  do- 
mestic creditors.  Horton  v.  Thomas 
McNally  Co.,  155  N.  T.  App.  Div. 
322,  140  N.  Y.  Snpp.  357,  appeal  de- 
nied 156  N.  T.  App.  Div.  887,  140  N. 
Y.  Snpp.  1124;  Moe  v.  McNally  Co., 
138  N.  Y.  App.  Div.  480,  123  N.  Y. 
Snpp.  71;  Beusens  v.  Manufacturing 
*  Selling  Co.,  99  N.  Y.  App.  Diy.  214, 
90  N.  Y.  Supp.  1010;  Popper  v.  Su- 
preme Council,  61  N.  Y.  App.  Div. 
405,  70  N.  Y.  Snpp.  637;  People  v. 
Granite  State  Provident  Ass'n,  41  N. 
Y.  App.  Div.  257,  58  N.  Y.  Supp.  510. 
See  also  Blake  v.  McClung,  172  U.  S. 
239,  43  L.  Ed.  432. 

Where  a  foreign  corporation  appro- 
priates water  for  sale,  rental  or  dis- 
tribution, builds  a  system  for  the  pur- 
pose of  selling,  renting  and  distribut- 
ing such  water  and  leases  such  system 
to  another  corporation  engaged  in  the 
appropriation  and  distribution  of 
water  for  rental  and  sale  which  latter 
corporation  becomes  insolvent  and  per- 
mits the  system  to  become  in  disrepair 
and  unfit  to  be  used  in  the  distribu- 
tion of 'such  water,  the  court  has  ju- 
risdiction and  power  to  appoint  a  re- 
ceiver of  the  entire  property  of  both 
corporations  pending  litigation  to  de- 
termine the  interest  a  purchaser  of 
water  may  have  acquired  in  such  sys- 
tem. Idaho  Fruit  Land  Co.  v.  Great 
Western  Beet  Sugar  Co.,  17  Idaho 
273,  105  Pac.  562. 

Under  a  statute  which  provides  that 
a  receiver  may  be  appointed  before 
judgment  upon  the  application  of 
either  party  when  he  establishes  an 
apparent  right  to  property  which  is 
the  subject  of  the  action  and  which 
is  in  possession  of  an  adverse  party 
and  the  property  or  its  rents  and 
profits  are  in  danger  of  being  lost  or 
materially  injured  or  impaired,  and 


also  that  when  any  corporation  shall 
become  insolvent  or  shall  suspend  its 
original  business  for  want  of  funds  to 
carry  on  the  same,  or  be  in  imminent 
danger  of  insolvency,  or  has  forfeited 
its  charter  rights,  or  its  corporate  ex- 
istence shall  have  expired  by  limita- 
tion, a  receiver  may  be  appointed  by 
the  court  under  the  same  regulations 
as  are  provided  by  law  for  the  ap- 
pointment of  receivers  in  other  cases, 
and  one  of  such  regulations  is  that  a 
receiver  may  be  appointed  upon  ap- 
plication of  a  creditor  or  stockholder 
who  shall  apply  for  the  appointment, 
or,  if  none  such  shall  apply,  upon  the 
application  of  some  person  who  is  in- 
terested in  the  proper  conduct  of  the 
corporation '8  affairs  and  the  applica- 
tion of  its  assets  to  the  payment  of 
its  debts,  it  is  held  that  where  it  ap- 
pears that  the  foreign  corporation  is  in- 
solvent, badly  managed  and  with  no 
funds  to  conduct  its  business,  that  its 
plant  has  greatly  deteriorated  in 
value  and  that  it  has  certain  machin- 
ery claimed  to  belong  to  one  of  its 
creditors  which  is  in  danger  of  being 
lost,  a  receiver  is  properly  appointed, 
as,  under  the  statute,  no  creditor  is 
entitled  to  proceed  against  the  corpo- 
ration when  it  is  insolvent  or  in  im- 
minent danger  of  insolvency  and  espe- 
cially when  its  financial  condition  is 
such  as  to  practically  cause  a  suspen- 
sion of  its  business.  Summit  Silk  Co. 
v.  Kinston  Spinning  Co.,  154  N.  C. 
421,  Ann.  Cas.  1912  A  897,  70  a  £. 
820,  citing  J.  A.  Holshouser  Co.  v. 
Gold  Hill  Copper  Co.,  138  N.  C.  248, 
70  L.  B.  A.  183,  50  8.  E.  6*50. 

For  general  consideration  of  a  cred- 
itor 's  action  against  a  foreign  cor- 
poration to  preserve  its  assets  within 
the  jurisdiction  of  the  court  in  which 
the  action  was  brought,  see  Lent  *v. 
Murphy,  136  Wis.  "92,  lMTlfc  W?*S93. 

UHolbrook  v.  Ford,  154  111.  633,  27 
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in  the  foreign  state  will  be  regarded  as  ancillary  or  auxiliary  to  the 
receiver  appointed  in  the  state  to  which  the  corporation  owes  its 
existence.4* 

A  sale  of  the  Montana  assets  of  a  West  Virginia  corporation  by 
order  of  a  Pennsylvania  court  which  has  appointed  a  receiver  of 
such  corporation,  is  no  ground  for  the  appointment  of  a  receiver 
in  Montana  at  the  instance  of  a  Montana  judgment  creditor  of  the 
corporation,  where  there  is  no  showing  in  the  petition  for  such  ap- 
pointment that  the  property  is  in  danger  of  being  wasted  or  destroyed 
or  that  the  purchaser  is  insolvent.*5 

A  federal  court  has  jurisdiction  to  appoint  a  receiver  for  a  foreign 
corporation  where  it  appears  and  voluntarily  submits  itself  to  the 
jurisdiction  of  the  court  and  waives,  by  pleading  to  the  merits,  the 
exemption  from  being  sued  out  of  the  district  of  its  domicile,  and 
its  action  in  so  doing  cannot  be  overruled  at  the  instance  of  a  stock- 
holder or  creditor  who  was  not  a  party  to  the  original  suit,  but  who 
has  been  permitted  to  intervene.*6    And  where  a  foreign  corporation 


L.  R.  A.  324,  46  Am.  St.  Rep.  917,  39 
N.  E.  1091;  Hunt  v.  Columbian  Ins. 
Co.,  55  Me.  290,  92  Am.  Dec.  592;  Na- 
tional Trust  Co.  v.  Miller,  33  N.  J. 
Eq.  155;  Hallenberg  v.  Greene,  66  N. 
Y.  App.  Div.  590,  73  N.  Y.  Supp.  403; 
De  Bemer  v.  Drew,  57  Barb.  (N.  Y.) 
438.  See  Life  Ass'n  of  America  v. 
Fassett,  102  111.  315;  Reynolds  & 
Hamby  Estate  Mortg.  Co.  v.  Martin, 
116  Ga.  495,  42  S.  E.  796. 

«AHolbrook  v.  Ford,  153  HI.  633, 
27  L.  R.  A.  324,  46  Am.  St.  Rep.  917, 
39  N.  E.  1091.  See  §5842,  infra. 
This  power  to  take  charge  of  a  for- 
eign corporation's  property  legal  and 
equitable  within  the  state  where  the 
court  is  sitting,  for  the  purpose  of 
protecting  the  rights  of  domestic  cred- 
itors, and  to  direct  the  payment  of 
such  creditors  and  the  turning  over  of 
any  surplus  which  may  result  to  the 
corporation  itself  may  be  employed 
with  especial  propriety  where  all  the 
parties  in  interest  have  consented  to 
the  receivership  and  have  acted  un- 
der it  for  several  years  without  com- 
plaining. Horton  v.  Thomas  NcNally 
Co.,  155  N.  Y.  App.  Div.  322,  140  N. 


Y.  Supp.  3$7,  appeal  denied  156  N. 
Y.  App.  Div.  887,  140  N.  Y.  Supp. 
1124. 

46  Forsell  v.  Pittsburg  &  M.  Copper 
Co.,  42  Mont.  412,  113  Pac.  479. 

M  Lewis  v.  American  Naval  Stores 
Co.,  119  Fed.  391. 

In  holding  that  the  court  had  power 
to  appoint,  at  the  instance  of  stock- 
holders, a  receiver  for  a  foreign  cor- 
poration which  was  financially  embar- 
rassed, where  it  was  carrying  on  its 
principal  business  in  the  state,  and 
had  appeared  voluntarily  in  the  case 
and  filed  its  answer  therein,  and  had 
thereby  waived  any  objection  on  the 
ground  that  the  court  had  no  juris- 
diction over  its  person,  the  court,  in 
Scattergood  v.  American  Pipe  &  Con- 
struction Co.,  249  Fed.  23,  said:  "Un- 
der facts  like  the  foregoing,  does  a 
District  Court  in  Pennsylvania  have 
.power  to  appoint  a  receiver  for  a  for- 
eign corporation  f  In  our  opinion  the 
answer  should  be  yes;  the  reason  be- 
ing that  the  law  of  the  state  as 
interpreted  by  its  highest  tribunal 
has  given  that  power  to  the  local 
courts,   and    therefore    according   to 
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has  come  into  court  and  asked  for  the  appointment  of  a  receiver 
for  its  property  within  the  state,  a  mere  general  creditor  who  has 
likewise  consented  to  the  appointment  of  the  receiver  cannot  ques- 
tion the  jurisdiction  of  the  court.47 

Upon  an  application  for  the  appointment  of  a  receiver  of  a  foreign 
corporation,  where  the  title  and  possession  of  the  corporation  to  prop- 
erty is  attacked,  it  is  error  for  the  trial  court  to  refuse  to  consider 
the  answer  of  the  corporation  on  the  ground  that  it  has  failed  to  com- 
ply with  the  laws  of  this  state  regulating  foreign  corporations  doing 
business  within  the  state.48 

Where  the  facts  alleged  in  the  complaint  of  a  judgment  creditor 
asking  for  the  appointment  of  a  receiver  for  the  property  of  a  foreign 
corporation  within  the  state  were  sufficient  to  invoke  the  jurisdiction 
of  the  court  to  preserve  such  property  through  the  agency  of  a 
temporary  receivership,  the  order  appointing  the  receiver  is  not  open 
to  collateral  attack  except  upon  the  ground  that  it  is  void.40 


the  established  rule  a  similar  power 
may  be  exercised  by  the  federal  courts 
within  the  state." 

47Horton  v.  Thomas  McNally  Co., 
155  N.  Y.  App.  Div.  322,  140  N.  Y. 
Supp.  357,  citing  In  re  Metropolitan 
Railway  Receivership,  208  U.  S.  90, 
52  L.  Ed.  403. 

48  Idaho  Fruit  Land  Co.  v.  Great 
Western  Beet  Sugar  Co.,  17  Idaho  273, 
105  Pac.  562. 

Where  a  foreign  corporation  had 
complied  with  the  laws  of  Idaho  and 
engaged  in  business  and  acquired 
property  therein,  and  thereafter  failed 
to  pay  the  required  license  tax  and 
forfeited  its  right  to  do  business  in 
the  state,  and  later  a  mortgagee  com- 
menced an  action  against  the  corpo- 
ration to  foreclose  the  mortgage  with- 
out knowing  that  such  right  had  been 
forfeited  and  the  directors  of  the  cor- 
poration, resident  of  the  state  where 
the  corporation  was  organized,  not , 
knowing  of  the  law  requiring  the  tax, 
directed  an  attorney  to  defend  the  ac- 
tion, and  an  answer  was  filed  and  the 
trial  of  the  case  actually  entered 
upon,  and  thereafter  the  attorney 
for  the  corporation  withdrew  on  the 


ground  that  under  the  statute  the 
corporation  was  not  entitled  to  defend 
the  action,  it  was  held  that  the  trial 
court  could  not  thereafter  appoint  a 
trustee  of  the  corporation  to  defend 
such  action  under  a  statute  providing 
that  in  all  cases  of  forfeiture  the 
right  of  a  foreign  corporation  to  do 
business  in  the  state,  the  directors  or 
managers  in  office  of  the  affairs  of  the 
corporation,  or  any  other  person  or 
persons  who  may  be  appointed  by  any 
court  of  competent  jurisdiction  to  per- 
form that  duty,  shall  be  deemed  to  be 
trustees  of  the  corporation  and  stock- 
holders of  such  corporation,  and  under 
another  statute  providing  that  a  re- 
ceiver may  be  appointed  where  a  cor- 
poration is  insolvent,  or  in  imminent 
danger  of  insolvency,  and  also  in  all 
other  cases  where  receivers  have  here- 
tofore been  appointed  by  the  usages 
of  courts  of  equity.  Bowe  v.  Stevens, 
25  Idaho  237,  137  Pac.  159. 

4*Horton  v.  Thomas  McNally  Co., 
155  N.  Y.  App.  Div.  322,  140  N.  Y. 
Supp.  357.  See  Mosher  v.  Supreme 
Sitting  Order  of  Iron  Hall,  88  Hun 
(N.  Y.)  394,  34  N.  Y.  Supp.  816,  where 
it  was  held  that  under  section  713  of 
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One  who  has  instituted  a  suit  against  a  foreign  corporation  and 
secured  the  appointment  of  a  receiver  for  the  protection  of  stock- 
holders and  creditors  cannot  take  a  nonsuit  after  creditors  have  inter- 
vened and  proved  their  claims  against  the  corporation,  a  final  decree 
has  been  rendered  and  under  it  the  property  involved  has  been  sold.60 


§  5834.  Effect  of  appointment  of  receiver  for  foreign  corporation. 

The  appointment  of  a  temporary  receiver  pendente  lite  does  not 
dissolve  the  corporation  nor  restrain  the  exercise  of  its  corporate 
powers.  His  functions  are  limited  to  the  care  and  preservation  of 
the  property  committed  to  his  charge.  He  does  not  represent  the 
corporation  in  his  individual  or  personal  character  nor  supersede  it 
in  the  exercise  of  its  corporate  powers,  except  as  to  the  particular 
property  confided  to  him.61  The  officers  and  directors,  except  when 
enjoined  by  the  court  appointing  the  receiver,  continue  to  exercise 
their  functions  as  if  no  receiver  had  been  appointed.68  Service  of 
process  in  an  action  against  a  foreign  corporation  may  be  made  upon 


N.  Y.  Code  of  Civ.  Proc.  authorizing 
the  appointment  of  a  receiver  before 
final  judgment  upon  the  application  of 
a  person  interested,  where  there  is 
danger  that  the  property  involved  in 
the  action  will  be  removed  beyorfd 
the  jurisdiction  of  the  court  or  lost 
or  destroyed,  a  temporary  receiver 
may  be  appointed  for  the  property 
within  the  state  owned  by  a  foreign 
corporation. 

50  Culver  Lumber  &  Manufacturing 
Ca.  v.  Culver,  81  Ark.  102,  118  Am. 
St.  Rep.  17,  99  S.  W.  391. 

51  Sims  v.  United  States  Wireless 
Tel.  Co.,  179  Fed.  540;  Howard  v. 
Chesapeake  &  O.  Ry.  Co.,  11  App.  Cas. 
(D.  C.)  300$  Southern  Building  & 
Loan  Ass'n  v.  Price,  88  Md.  155,  42 
L.  R.  A.  206,  41  Atl.  53;  Sigua  Iron 
Co.  v.  Brown,  171  N.  Y.  488,  64  N.  E. 
194,  aff'g  58  N.  Y.  App.  Div.  436,  69 
N.  Y.  Supp.  295..  See  American  Steel 
Foundries  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  231  Fed.  1003. 

The  appointment  by  a  state  court 
of  a  receiver  for  a  foreign,  corpora- 
tion does  not  prevent  that  corporation 
from    exercising   its    franchise    else* 


where  or  from  continuing  fraudulent 
practices  in  matters  not  pertaining  to 
the  corporate  property  within  the 
state  by  which  the  receiver  was  ap- 
pointed. Sims  v.  United  Wireless 
Tel.  Co.,  179  Fed.  540,  quoting  with 
approval  Minchin  v.  Second  Nat. 
Bank,  36  N.  J.  Eq.  436. 

A  receiver  appointed  for  a  foreign 
corporation  by  the  court  of  another 
state  may  come  into  Missouri  and 
complete  a  contract  which  had  been 
commenced  by  the  corporation,  and, 
on  its  completion,  he  will  be  per- 
mitted to  derive  therefrom,  for  the 
benefit  of  the  creditor  at  whose  in- 
stance he  was  appointed,  whatever 
profits  he  may  realize  as  long  as  the 
.rights  of  local  creditors  are  not  inter- 
fered with,  but  he  will  not  be  per- 
mitted to  take  funds  due  the  corpora- 
tion when  he  took  charge  nor  which 
become  due  on  the  completion  of  the 
contract  by  reason  of  the  work  done 
on  it  by  the  corporation  before  his 
appointment.  Wilkinson  v.  Harding 
Dredge  Co.  (Mo.  App.),  186  S.  W. 
743. 

5*  Rowe  v.  Stevens,  25  Idaho  237, 
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an  officer  of  a  foreign  corporation,  notwithstanding  he  had  been 
appointed  receiver  of  the  corporation  in  the  state  by  which  it  was 
created,  as  the  mere  fact  of  such  appointment  does  not  terminate 
his  authority  or  relationship  as  an  officer  of  the  corporation.*3 

The  appointment  of  a  temporary  receiver  for  a  corporation  by  a 
court  of  the  state  by  which  it  was  created  does  not  render  invalid 
service  of  process  made  upon  a  foreign  corporation  prior  to  the  ap- 
pointment of  such  receiver.54  Nor  does  the  mere  appointment  of  a 
receiver  for  a  corporation  by  a  state  court  prevent  a  suitor  in  an- 
other forum,  who  began  his  suit  before  such  appointment  was  made, 
from  proceeding  in  that  cause  to  judgment.5*  The  fact  that  a  receiver 
pendente  lite  had  been  appointed  for  a  corporation  in  the  state  of  its 
origin,  from  which  receivership  it  had  been  relieved,  does  not  con- 
stitute a  valid  ground  of  objection  to  the  rendition  of  a  judgment 
in  its  favor  in  a  suit  brought  by  it  in  another  state  for  breach  of 
contract.56    But  where  a  court  of  a  state  by  which  a  corporation  was 


137  Pae.  159;  Simpkins  v.  Smith  ft 
Parmelee  Gold  Co.,  50  How.  Pr.  (N. 
Y.)  56. 

As  to  the  validity  of  a  compromise 
entered  into  by  the  directors  in  an- 
other jurisdiction  after  a  receiver 
had  been  appointed,  see  Laberee  v. 
Stewart,  4  Alaska  69. 

WVenner  v.  Denver  Union  Water 
Co.,  40  Colo.  212,  122  Am.  St.  Rep. 
1036,  90  Pac.  623. 

M  Pollock  v.  Carolina  Interstate 
Building  ft  Loan  Ass'n,  48  S.  C.  65, 
59  Am.  St.  Rep.  695,  25  8.  E.  977. 

Service  may  be  had  on  a  foreign 
corporation  doing  business  in  the  Dis- 
trict of  Columbia  by  serving  its  resi- 
dent agent  although,  before  service 
was  had,  a  receiver  had  been  ap- 
pointed for  the  corporation  in  a  for- 
eign state  in  which  it  was  also  doing 
business  and  such  agent,  while  not 
having  been  discharged  by  the  corpo- 
ration, had  been  continued  in  the 
agency  by  the  receiver  after  his  ap- 
pointment. Howard  v.  Chesapeake  ft 
O.  By.  Co.,  11  App.  Cas.  (D.  C.)  300. 

The  domiciliary  receiver  of  a  for- 
eign corporation  may  have  service 
of  process,  and  complaint  against  him 


in  an  action  brought  in  New  York 
vacated  when  it  appears  that  such 
service  was  not  made  upon  any  person 
connected  either  with  the  corporation 
or  with  the  receiver.  Gursky  v.  Blair, 
164  N.  Y.  App.  Div.  612,  150  N.  Y. 
Supp.  422. 

»*  Sims  v.  United  Wireless  Tel.  Co., 
179  Fed.  540,  citing  Cooper  v.  Phila- 
delphia Worsted  Co.,  —  N.  J.  Eq.  — , 
57  Atl.  733.  See  also  American  Steel 
Foundries  v.  Chicago,  B.  I.  ft  P.  By. 
Co.,  231  Fed.  1003. 

The  appointment  of  a  temporary  re- 
ceiver of  the  property  of  a  foreign 
corporation  in  a  suit  by  a  stockholder 
against  the  corporation  and  some  of 
its  officers  does  not  prevent  a  judg- 
ment creditor  of  the  corporation  from 
(maintaining  supplementary  proceed- 
ings under  N.  Y.  Code  Civ.  Proc 
§  2441,  for  the  examination  of  a  third 
person.  Kirwan  Mfg.  Co.  v.  Truxton, 
1  Pennew.  (Del.)  409,  42  Atl.  988; 
Howell  v.  German  Theater,  64  N.  Y. 
Misc.  110,  117  N.  Y.  Supp.  1124. 

56  Delta  Lumber  Co.  v.  Bchwarz 
"Wheel  Co.,  218  Fed.  85. 

Even  though  a  receiver  pendente 
lite  for  a  foreign  corporation  has  been 
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created  has  divested  the  corporation  of  all  control  of  its  property 
and  effects  of  every  kind  and  placed  the  same  in  the  possession  and 
control  of  a  receiver,  with  power  to  collect  the  outstanding  debts 
due  or  owing  to  the  corporation,  subject  to  the  further  orders  of  the 
court,  and  during  the  continuance  of  the  receivership  it  can  main- 
tain no  action  in  such  state  for  the  recovery  of  its  property  or  credits, 
no  action  can  be  maintained  by  it  in  the  courts  of  another  state. 

"Where  a  state  court  acquires  jurisdiction  over  the  property  of  a 
foreign  corporation  by  the  appointment  of  a  receiver  therefor  and 
his  qualification,  such  jurisdiction  is  not  lost  because  of  an  appeal 
with  supersedeas  from  the  order  appointing  the  receiver,  where  the 
courts  of  the  state  hold  that  the  appeal  merely  suspends  the  order 
appointing  the  receiver  pending  the  determination  of  the  appeal.57 

A  receiver  of  a  corporation  appointed  in  the  state  of  its  domicile, 
and  who  is  merely  a  court  or  common-law  receiver,  is  not  vested 
with  the  legal  title  to  real  estate  situated  in  another  jurisdiction  by  the 
order  of  appointment  where  no  deed  of  such  real  property  was  execu- 
ted by  the  corporation,  either  voluntarily  or  otherwise,  but  the  legal 
title  remains  in  the  corporation,  as  no  decree  or  order  of  a  court  can 
have  the  effect  of  transferring  the  title  to  land  beyond  the  state  in 
which  the  court  was  sitting.** 


appointed  by  a  federal  court  in  an- 
other jurisdiction,  the  corporation 
may  sue  in  its  own  name  in  a  state 
other  than  that  by  which  the  receiver 
was  appointed  to  recover  a  call  unpaid 
by  a  stockholder  residing  in  such 
state.  Sigua  Iron  Co.  v.  Brown,  171 
N.  Y.  488,  64  N.  E.  194,  aff'g  58  N. 
Y.  App.  Div.  436,  69  N.  Y.  8upp.  295. 

Vt  Palmer  v.  Texas,  212  U.  8.  118, 
53  L.  Ed.  435,  aff'g  158  Fed.  705,  22 
L.  B.  A.  (N.  8.)  316. 

M  Howard  v.  Chesapeake  &  O.  By. 
Co.,  11  App.  Cas.  (D.  C.)  300;  Joy  v. 
Midland  State  Bank,  26  S.  D.  244,  128 
N.  W.  147.  In  the  latter  case,  the 
court  said:  "In  many  states  there 
are  statutes  providing,  where  condi- 
tions exist  requiring  the  dissolution  of 
a  corporation,  that  a  certain  officer 
named  by  the  statute  or  a  person  or 
persons  to  be  named  by  some  court, 
be  trustees  to  wind  up  the  affairs  of 
a  corporation.    If  to  be  appointed  by 


a  court,  they  are  sometimes,  as  in  the 
Nebraska  statute,  spoken  of  as  receiv- 
ers. Under  the  Nebraska  law  the  re- 
ceiver of  the  bank  was  appointed  to 
'take  charge  of  and  wind  up  such 
banking  business.'  In  order  to  carry 
out  such  trust  imposed  by  statute,  he 
must  be  able  to  transfer  land,  and, 
though  there  are  in  the  Nebraska 
statutes  no  express  words  vesting  title 
in  the  receiver  to  the  property  of  the 
corporation,  yet  certainly  the  rule  ap- 
plied in  creation  of  trusts  by  will 
would  apply,  namely:  'Whenever  a 
trust  is  created,  a  legal  estate  suffi- 
cient for  the  execution  of  the  trust 
will,  if  possible,  be  implied. '  1  Lewis 
on  Trusts  (8th  Ed.)  212;  1  Perry  on 
Trusts  (5th  Ed.)   §313." 

The  Supreme  Court  of  Iowa,  after 
quoting  from  the  foregoing  opinion, 
said:  "An  underlying  thought  of  rule 
seems  to  be  that,  within  the  jurisdic- 
tion of  one's  appointment  as  receiver 
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Where  a  receiver  is  appointed  for  a  corporation  by  a  state  court  of 
general  jurisdiction  invested  by  statute  with  the  power  to  make  such 
appointment,  the  act  of  the  court  in  making  such  appointment  is 
a  judicial  act  and  cannot  be  collaterally  attacked  in  another  court.59 


he  is  amenable  in  his  official  capacity 
to  the  courts,  and  he  may  exercise  his 
authority  under  the  law  of  the  juris- 
diction; while,  in  a  foreign  jurisdic- 
tion, the  law  does  no  more  than  to 
make  the  person  entering  it  amenable 
to  its  laws,  and  in  no  way  recognizes 
the  official  capacity.  As  a  citizen  in 
a  jurisdiction  foreign  to  his  residence, 
he  has  a  legal  situs,  and  is  amenable 
to,  and  may  invoke  the  protection  of, 
the  law.  As  an  officer  of  a  court  from 
a  foreign  jurisdiction,  he  has,  and  is 
entitled  to,  no  legal  recognition,  ex- 
cept as  the  courts  may,  in  their  dis- 
cretion, grant  it,  because  he  is  with- 
out the  official  obligation  that  he  as- 
sumed in  his  own  jurisdiction,  and 
which  is  essential  to  a  proper  and  safe 
exercise  of  such  power."  Wyman  v. 
Eaton,  107  Iowa  214,  43  L.  R.  A.  695, 
70  Am.  St.  Rep.  193,  77  N.  W.  865. 

"The  utmost  effect  of  his  appoint- 
ment is  to  put  the  property  from  that 
time  into  his  custody  as  an  officer  of 
the  court,  for  the  benefit  of  the  party 
ultimately  proved  to  be  entitled  to  it, 
but  not  to  change  the  title  or  even 
the  right  of  possession  in  the  prop- 
erty.' '  Union  Bank  of  Chicago  v. 
Kansas  City  Bank,  136  U.  8.  223,  34 
L.  Ed*  341,  quoted  in  Hayward  v.  Lee- 
son,  176  Mass.  310,  49  L.  R.  A.  725, 
57  N.  E.  656. 

Where  in  attachment  of  real  estate 
of  a  bank  of  the  state  of  Rhode 
Island,  it  appeared  by  the  pleadings 
and  proof  on  interpleader,  that,  under 
the  laws  of  that  state,  the  courts  had 
declared  the  bank  insolvent,  prohib- 
ited it  from  further  transacting  busi- 
ness, and  by  decree  invested  a  receiver 
with  the  title  to  all  its  property,  it 
was  held  that  such  decree  had  no 
effect  whatever  on  the  title  to  the 


lands  situate  in  Illinois,  and  gave  the 
receiver  no  right  to  claim  them  as 
against  the  attaching  creditor.  City 
Ins.  Co.  of  Providence  v.  Commercial 
Bank  of  Bristol,  68  HI.  348. 

It  was  held  in  Illinois  that  where 
real  estate  belonging  to  a  bank  of 
another  state  was  attached  in  the 
Illinois  courts  by  a  creditor,  a  decree 
of  a  court  in  the  state  where  the  bank 
had  its  place  of  business,  finding  the 
•bank  insolvent,  appointing  a  receiver, 
and  restraining  it  from  further  trans- 
acting business,  afforded  no  ground 
for  quashing  the  writ  of  attachment, 
as  the  bank  was  liable  to  be  sued  in 
Illinois  to  reach  property  held  by  it, 
and  that  even  if  the  bank  had  for- 
feited its  charter  under  the  laws  of 
its  state,  the  obligation  of  its  con- 
tracts survived,  and  its  property  not 
in  the  hands  of  a  bona  fide  purchaser 
may  be  subjected  to  the  payment  of 
its  debts,  by  suit  commenced  by  attach- 
ment, there  being  nothing  in  the  com- 
ity existing  between  the  states  ren- 
dering it  improper  on  the  ground  that 
by  the  local  laws  its  effects  are  in  the 
hands  of  a  receiver.  City  Ins.  Co.  of 
Providence  v.  Commercial  Bank  of 
Bristol,  68  III.  348. 

For  distinction  between  mere  chan- 
cery, or  as  they  are  sometimes  termed 
"common-law"  receivers,  and  statu- 
tory receivers  or  assignees  or  trustees, 
see  §  5208,  supra,  and  §  5835,  infra. 

Win  re  Benwood  Brewing  Co.,  202 
Fed.  326;  John  H.  McGowan  Co.  v. 
Ingalls,  60  Fla.  116,  53  So.  932;  Hills- 
borough Grocery  Co.  v.  Ingalls,  60 
Fla,  105,  53  So.  930. 

Upon  an  application  to  a  federal 
court  which  has  appointed  receivers 
for  the  property  of  a  foreign  corpora r 
tion  for  an  order  directing  such  re- 
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§  5836.  Distinction  between  rights  of  common-law  receivers  and 
statutory  receiver  or  liquidator  of  corporation.  As  has  been  seen 
elsewhere,  a  distinction  is  drawn  between  a  so-called  common-law 
receiver  of  the  property  of  a  corporation  and  a  statutory  receiver 
of  a  corporation  appointed  pursuant  to  its  charter  or  the  laws  under 
which  the  corporation  was  created.60 

A  receiver  of  a  corporation  appointed  by  a  court  of  its  domicile, 
in  accordance  with  a  statute  of  the  state  under  which  the  corporation 
was  created,  is  generally  invested  with  full  title  to  the  property 
and  choses  in  action  of  the  corporation  in  whatever  jurisdiction 
the  same  may  be  situated,61  while  a  common-law  or  court  receiver 


ceivers  to  turn  over  the  property  to 
a  receiver  appointed  by  a  state  court, 
the  findings  of  the  state  court  based 
upon  evidence,  in  the  order  appointing 
the  receiver,  cannot  be  reviewed.  Mc- 
Kinney  v.  Landon,  209  Fed.  300,  aff  'g 
206  Fed.  772. 

60  See  §  5208,  supra.  See  also  Belfe 
v.  Bundle,  103  U.  S.  222,  26  L.  Ed. 
337;  Parsons  v.  Charter  Oak  Life  Ins. 
Co.,  31  Fed.  305;  Shipman  v.  Tread- 
well,  208  N.  Y.  404,  102  N.  E.  634, 
aff'g  150  N.  Y.  App.  Div.  57,  133  N. 
Y.  Supp.  970;  Boyal  Trust  Co.  v.  Hard- 
ing, 155  N.  Y.  App.  Div.  104,  140  N. 
Y.  Supp.  9,  aff'g  78  N.  Y.  Misc.  309, 
137  N.  Y.  Supp.  1101;  Beusens  v.  Man- 
ufacturing &  Selling  Co.  of  America, 
99  N.  Y.  App.  Div.  214,  90  N.  Y. 
Supp.  1010;  Howell  v.  German  The- 
ater, 64  N.  Y.  Misc.  110,  117  N.  Y. 
Supp.  1124;  Van  Tuhl  v.  Carpenter, 
135  Tenn.  629,  188  S.  W.  234;  Leipold 
v.  Marony,  7  Lea  (Tenn.)  128;  Bock- 
over  v.  Life  Ass'n  of  America,  77 
Ya.  85. 

61  Belfe  v.  Bundle,  103  U.  S.  222, 
26  L.  Ed.  337;  American  Nat.  Bank 
v.  National  Benefit  &  Casualty  Co.,  70 
Fed.  420 ;  Parsons  v.  Charter  Oak  Life 
Ins.  Co.,  31  Fed.  305;  Goodrich  v. 
Sanderson,  35  N.  Y.  App.  Div.  546,  55 
N.  Y.  Supp.  881;  Van  Tuhl  v.  Car- 
penter, 135  Tenn.  629,  188  S.  W.  234; 
Bockover  v.  Life  Ass'n  of  America, 
77  Va.  85. 


See  §  5282,  supra.  See,  however, 
Willitts  v.  Waite,  25  N.  Y.  577. 

Where  a  complaint  by  the  liqui- 
dator of  an  insolvent  foreign  corpo- 
ration alleged  that  he  was  appointed 
as  such  liquidator  by  a  court  of  gen- 
eral jurisdiction  of  another  country 
and  was  appointed  liquidator  of  all 
the  property,  effects,  choses  in  action 
to  which  the  corporation  was,  or  ap- 
peared to  be,  entitled,  and  the  same 
came  into  his  custody  or  under  his 
control,  it  was  held  that  the  complaint 
showed  such  a  title  as  to  warrant  an 
award  of  judgment  in  behalf  of  such 
liquidator  in  an  action  against  a  resi- 
dent stockholder  for  his  proportionate 
liability  as  such  stockholder,  as  the 
real  question  was  not  as  to  the  extent 
or  character  of  the  plaintiff's  title  to 
the  assets,  but  whether  or  not  a  pay- 
ment to  him  would  be  so  complete  an 
acquittance  of  the  defendant's  liabili- 
ty that  it  would  stand  as  a  bar  to  an 
attempted  recovery  by  anyone  else, 
and  the  allegations  of  the  complaint 
sufficiently  showed  that  prima  facie 
it  would  be  such  bar.  Boyal  Trust 
Co.  v.  Harding,  155  N.  Y.  App.  Div. 
104,  140  N.  Y.  Supp.  9.  So  holding, 
the  court  said:  "This  court  has 
power  to  take  jurisdiction  upon  a  for- 
eign judgment.  As  was  said  by  Mr. 
Justice  Earl  in  Matter  of  Waite,  99 
N.  Y.  at  page  448,  2  N.  E.  at  page 
499:     'The  following  rules  are  to  be 
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is  not  vested  with  title,  as  was  seen  in  the  preceding  section.6*  A 
distinction  is  also  drawn  between  the  rights  of  a  receiver  appointed 
by  a  court  of  chancery  in  pursuance  of  its  equity  jurisdiction  and 
a  receiver  claiming  under  a  voluntary  assignment  made  by  the  corpora- 
tion to  him.  A  receiver  of  the  latter  character  has  priority  of  title 
to  the  assets  over  any  lien  acquired  by  a  creditor  of  the  corporation, 
whether  domestic  or  foreign,  after  the  creditor  has  had  notice  of 
such  assignment.68    So  a  voluntary  common-law  assignment  for  the 


deemed  thoroughly  recognized  and 
established  in  this  state:  (1)  The 
statutes  of  foreign  states  ean  in  no 
case  have  any  force  or  effect  in  this 
state  ex  proprio  vigore,  and  hence  the 
statutory  title  of  foreign  assignees  in 
bankruptcy  can  have  no  recognition 
here  solely  by  virtue  of  the  foreign 
statute.  (2)  But  the  comity  of  na- 
tions, which  Judge  Denio,  in  Peterson 
v.  Chemical  Bank,  32  N.  T.  21  (88 
Am.  Dec.  298),  said  is  a  part  of  the 
common  law,  allows  a  certain  effect 
here  to  titles  derived  under  and  pow- 
ers created  by  the  laws  of  other  coun- 
tries, and  from  such  comity  the  titles 
of  foreign  statutory  assignees  are  rec- 
ognized and  enforced  here,  when  they 
can  be,  without  injustice  to  our  own 
citizens,  and  without  prejudice  to  the 
rights  of  creditors  pursuing  their 
remedies  here  under  our  statutes,  pro- 
vided also,  that  such  titles  are  not  in 
conflict  with  the  laws  or  the  public 
policy  of  our  state.  (3)  8uch  foreign 
assignees  can  appear  and,  subject  to 
the  conditions  above  mentioned,  main- 
tain-suits  in  our  courts  against  debt- 
ors of  the  bankrupt  whom  they  repre- 
sent, and  against  others  who  have 
interfered  with  or  withhold  the  prop- 
erty of  the  bankrupt.'  In  Howarth 
v.  Angle,  39  App.  Div.  151,  57  N.  Y. 
Supp.  187,  quoting  the  last  case,  it 
was  held  that  a  receiver  might  main- 
tain an  action  in  this  state  against  a 
stockholder  of  a  bank  to  recover  the 
amount  assessed  upon  a  stock.  *  *  * 
The  objection  that  the  plaintiff,  as  a 
liquidator    appointed    by    a    foreign 


court,  cannot  bring  this  action,  is 
therefore  untenable.'9  Royal  Trust 
Co.  v.  Harding,  78  N.  Y.  Misc.  309, 
137  N.  Y.  Supp.  1101,  aff'd  155  N.  Y. 
App.  Div.  104,  140  N.  Y.  Supp.  9.  See 
also  Smith  v.  Eighth  Ward  Bank,  31 
N.  Y.  App.  Div.  6,  52  N.  Y.  Supp.  290. 

6*  See  §  5834,  supra. 

••Ward  v.  Connecticut  Pipe  Mfg. 
Co.,  71  Conn.  345,  42  L.  B.  A.  706, 
41  Atl.  1057;  Graydon  v.  Church,  7 
Mich.  36;  Van  Tuyl  v.  Carpenter,  135 
Tenn.  629,  188  S.  W.  234;  Parker  v. 
Stoughton  Mill  Co.,  91  Wis.  174,  51 
Am.  St.  Bep.  881,  64  N.  W.  751. 

"While  a  foreign  receiver  cannot 
sue  in  this  state  as  a  matter  of  right, 
'still  our  courts  uphold  the  title  of 
a  foreign  assignee  or  receiver  upon 
the  principle  of  comity.  If  the  title 
is  by  virtue  of  a  voluntary  convey- 
ance or  transfer,  it  is  sustained  as 
against  all,  including  even  domestic, 
creditors;  but  if  it  depends  on  a  for- 
eign statute  or  judgment,  it  id  sus- 
tained against  all  except  domestic 
creditors.  *  *  *  Every  remedy  to 
gather  in  the  assets  is  afforded,  unless 
it  would  interfere  with  the  policy  of 
the  state,  or  impair  the  rights  of  its 
own  citizens.'  Mabon  v.  Electric  Co., 
156  N.  Y.  196,  201.  This  is  made  very 
plain  by  the  learned  opinion  of  the 
appellate  division,  which  leaves  noth- 
ing to  be  said  upon  the  subject." 
Howarth  v.  Angle,  162  N.  Y.  179,  47 
L.  B.  A.  725,  56  N.  E.  489,  aff 'g  39  N. 
Y.  App.  Div.  151,  57  N.  Y.  8upp.  187. 

An  assignee  of  a  foreign  insolvent 
corporation,  to  whom  the  assignment 
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benefit  of  creditors  made  in  one  state  will  pass  the  title  to  personal 
property  in  another  state,  as  against  a  subsequent  resident  attaching 
creditor,  if  the  assignment  be  such  as  would  be  held  good  and  en- 
forced if  made  in  the  latter  state,  and  such  creditor  will  take  no  title 
as  against  the  assignee  or  trustee  under  such  assignment.64  But 
a  mere  chancery  receiver  cannot  sue  in  a  foreign  state,  except  by  virtue 
of  the  doctrine  of  comity.68  "The  prevailing  doctrine  is  that  the 
receivership  operates  only  upon  the  property  within  the  territory  of 
the  state,  and  that  with  respect  to  property  in  other  states  it  is  given 
only  such  effect  as  the  laws  of  such  states  permit,  and  that  in  general 
it  must  give  way  to  the  claims  of  creditors  pursuing  their  remedies 
under  the  laws  of  the  state  where  the  property  is  actually  situated. '  * w 


was  made  by  the  order  of,  and  who  is 
acting  under,  a  court  of  competent 
jurisdiction  of  the  state  by  which  the 
corporation  was  created  and  in  which 
its  principal  possessions  were  situated 
and  its  principal  business  was  carried 
on,  has  a  standing  to  intervene  in 
and  be  heard  on  a  proceeding  in  an- 
other state  for  the  appointment  of  a 
receiver  of  the  property  in  such  other 
state.  Buswell  v.  Supreme  Sitting  of 
Order  of  Iron  Hall,  161  Mass.  224,  23 
L.  R.  A.  846,  36  N.  E.  1065. 

MZacher  v.  Fidelity  Trust  &  Safe- 
ty-Vault Co.,  109  Ky.  441,  59  8.  W. 
493. 

W  Strout  v.  United  Shoe  Machinery 
Co.,  195  Fed.  313.  See  also  §§5327, 
5834,  supra. 

••Zacher  v.  Fidelity  Trust  &  Safe- 
ty-Vault Co.,  109  Ky.  441,  59  S.  W. 
493,  citing  Security  Trust  Co.  v.  Dodd, 
173  U.  S.  629,  43  L.  Ed.  838.  See  also 
Van  Tuyl  v.  Carpenter,  135  Tenn.  629, 
188  S.  W.  234. 

"In  Cole  v.  Cunningham,  133  U.  S. 
107,  129,  and  in  Barnett  v.  Kinney, 
147  U.  S.  476,  481,  the  8upreme  Court 
of  the  United  States  point  out  the 
difference  between  a  voluntary  trans- 
fer of  property  out  of  the  jurisdiction 
and  transfer  of  such  property  as  the 
result  of  a  legal  proceedings  at  the 
place  of  his  domicile,  saying,  viz.: 
'Although  in  some  of  the  states  the 


fact  that  the  assignee  claims  under  a 
decree  of  a  court  or  by  virtue  of  the 
law  of  the  state  of  the  domicile  of 
the  debtor  and  the  attaching  creditor, 
and  not  under  a  conveyance  of  the 
insolvent,  is  regarded  as  immaterial, 
yet  in  most  the  distinction  between 
involuntary  transfers  of  property, 
such  as  work  by  operation  of  law,  as 
foreign  bankrupt  and  insolvent  laws, 
and  a  voluntary  conveyance,  is  rec- 
ognized. The  reason  for  the  distinc- 
tion is  that  a  voluntary  transfer,  if 
valid  where  made,  ought  generally  to 
be  valid  everywhere,  being  the  ex* 
erciSe  of  the  personal  right '  of  the 
owner  to  dispose  of  his  own,  while 
an  assignment  by  operation  of  law 
has  no  legal  operation  out  of  the  state 
in  which  the  law  was  passed.' 
•  *  '  *  In  Reynolds  v.  Adden,  136 
U.  S.  348,  Mr.  Justice  Bradley  re- 
ferred to  the  same  distinction,  viz.: 
'Every  state  exercises  to  a  greater  or 
less  extent,  as  it  deems  expedient,  the 
comity  of  giving  effect  to  the  insol- 
vent proceedings  of  other  states,' ex- 
cept as  it  may  be  compelled  to  give 
them  full  effect  by  the  Constitution 
of  the  United  States.  Where  the 
transfer  of  the  debtor's  property  is 
the  result  of  a  judicial  proceeding, 
as  in  the  present  case,  there  is  no 
provision  Of  the''  constitution  which 
*eauires  the  courts  of  another  state 
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In  many  states  there  are  statutes  providing  that  where  conditions 
exist  requiring  the  dissolution  of  a  corporation  a  certain  officer 
named  by  the  statute,  or  person  or  persons  to  be  named  by  some 
court,  shall  be  trustees  to  wind  up  the  affairs  of  the  corporation.  If 
to  be  appointed  by  a  court,  they  are  sometimes  spoken  of  as  receivers 
and  are  termed  statutory  receivers  as  distinctive  from  the  common- 
law  receivers.  Such  statutory  receivers  are  held  to  be  vested  with  all 
the  property  and  effects  of  the  corporation,  the  power  to  sell  and 
dispose  of  the  same  and  distribute  the  proceeds  to  its  creditors  and 
stockholders.67 


to  carry  it  into  effect,  and,  as  a  gen- 
eral rule,  no  state  court  will  do  this, 
to  the  prejudice  of  the  citizens  of 
its  own  state.'  "  Commercial  Nat. 
Bank  v.  Motherwell  Iron  &  Steel  Co., 
95  Tenn.  172,  29  L.  B.  A.  164,  31  8. 
W.  1002. 

91  Joy  v.  Midland  State  Bank,  26  S. 
D.  244,  128  N.  W.  147,  citing  Belfe 
v.  Bundle,  103  U.  S.  222,  26  L.  Ed. 
337;  Parsons  v.  Charter  Oak  Life  Ins. 
Co.,  31  Fed.  305.  See  also  Freeholders 
of  Middlesex  v.  State  Bank,  29  N.  J. 
Eq.  268;  Hoyt  v.  Thompson,  5  N.  Y. 
320;  Oilman  v.  Ketcham,  84  Wis.  60, 
23  L.  B.  A.  52,  36  Am.  St.  Bep.  899, 
54  N.  W.  395. 

In  Strout  v.  United  Shoe  Machinery 
Co.,  195  Fed.  313,  a  question  arose 
in  reference  to  the  capacity  of  a 
trustee  for  an  insolvent  foreign  cor- 
poration, appointed  by  a  court  in  the 
state  of  Maine,  by  which  state  the 
corporation  was  created,  to  maintain 
a  suit;  and  it  was  contended  that,  al- 
though called  trustee  in  the  decree  of 
the  court  appointing  him,  the  plaintiff 
was  really  nothing  more  than  a  chan- 
cery receiver  without  title,  coming 
within  that  class  of  receivers  that 
lacks  any  extraterritorial  power  of 
official  action.  The  court  held,  how- 
ever, that  the  statute  by  virtue  of 
which  the  trustee  was  appointed  had 
been  construed  by  the  state  courts  to 
vest  the  trustee  with  the  title  of  the 
dissolved  corporation  and  that  he  had 


requisite  capacity  to  sue,  and  said: 
"The  law  must  be  regarded  as  settled 
that  the  mere  chancery  receiver,  hav- 
ing no  title  to  the  assets  or  to  the 
claim  sued  upon,  cannot  maintain  an 
action  in  the  federal  courts,  in  a  ju- 
risdiction other  than  that  in  which  he 
was  appointed.  *  *  *  In  Belfe  v. 
Bundle,  103  U.  S.  222,  the  Supreme 
Court  passed  upon  the  rights  of  offi- 
cials of  a  different  character  who  were 
allowed  to  bring  suits  outside  of  the 
jurisdiction  of  their  appointment.  In 
this  circuit,  in  Hale  v.  Hardon  (C.  C), 
89  Fed.  283,  Judge  Putnam  has  desig- 
nated the  different  classes  of  re- 
ceivers: First,  those  who  are  true 
successors  in  title,  as  in  Belfe  v. 
Bundle.  Second,  those  who  have  re- 
ceived underlying  support  from  the 
corporation  itself,  by  voluntary  as- 
signments or  by  force  of  titles 
acquired  through  involuntary  proceed- 
ings in  insolvency  or  otherwise,  as 
in  Hawkins  v.  Glenn,  131  U.  S.  319, 
and  Telegraph  Co.  v.  Purdy,  162  U.  S. 
337.  The  third  are  so-called  receivers, 
like  the  commissioners  in  Hazard  v. 
Durant  (C.  C),  19  Fed.  471,  who  are 
nothing  more  or  less  than  masters  in 
chancery,  appointed,  as  the  hand  of 
the  court,  to  complete  the  incidents 
of  litigation.  The  first  class  of  re- 
ceivers, namely,  those  who  are  true 
successors  in  title;  as  in  Belfe  v. 
Bundle,  have  the  right  to  sue  any- 
where.   In  the  third  class,  the  receiver 
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§  5886.  Recognition  of  domiciliary  receiver  in  other  jurisdictions. 
A  receiver  is  nothing  more  than  an  officer  or  creature  of  the  court 
that  appoints  him.  His  acts  are  those  of  the  court,  whose  jurisdiction 
may  be  aided,  but  in  nowise  enlarged  or  extended,  by  his  appoint- 
ment. His  power  is  only  coextensive  with  that  of  the  court  which 
gives  him  his  official  character.  While  it  has  been  held  that  a  court 
may  appoint  a  receiver  and  authorize  him  to  take  possession  of  prop- 
erty in  a  foreign  jurisdiction,  the  doctrine  is  universal  that  the  ap- 
pointment confers  no  legal  authority  which  the  receiver  can  exercise 
over  the  property  without  the  aid  of  the  courts  in  whose  jurisdiction 
it  is  found.  The  appointment,  of  its  own  force,  gives  him  the  right 
to  take  possession  of  the  property,  but  it  confers  upon  him  no  power 
to  compel  the  recognition  of  that  right  outside  the  jurisdiction  of 
the  court  making  the  appointment.68  A  decree  of  a  court  of  another 
state  appointing  a  receiver  for  a  corporation  created  by  such  state 
has  no  extraterritorial  force.69  A  court  cannot  confer  upon  a  re- 
ceiver of  a  corporation  power  outside  of  the  territory  over  which 
it  has  jurisdiction,  for  its  process  cannot  be  effective  beyond  such 
jurisdiction  unless  authorized  by  statute  to  reach  to  the  territory' 
within  the  limits  of  the  country  to  which  the  court  belongs,  and, 
where  the  process  of  a  court  cannot  go  and  be  entitled  to  enforce- 


or  trustee  has  simply  the  powers  of 
a  chancery  receiver;  he  cannot  main- 
tain an  action  in  foreign  jurisdic- 
tions. '  * 

It  is  held  in  New  York  that  a  re- 
ceiver of  an  insolvent  corporation 
ordered  to  enforce  the  liability  of 
stockholders  out  of  the  state  in  which 
he  is  appointed  in  bringing  such  a 
suit  in  New  York,  sues  not  as  an 
officer  of  the  appointing  court  seek- 
ing to  enforce  its  judgment,  but  in 
the  capacity  of  a  quasi  assignee  and 
representative  of  creditors  who  is  in- 
vested with  rights  of  action  against 
stockholders  based  upon  the  failure 
of  stockholders  to  pay  their  statutory 
liability  upon  stock  owned  by  them. 
8hipman  v.  Treadwell,  208  N.  Y.  404, 
102  N.  E.  634,  aff'g  150  N.  Y.  App. 
Div.  57,  133  N.  Y.  Supp.  970. 

6S  Catlin  v.  Wilcox  Silver-Plate  Co., 
123  Ind.  477,  8  L.  B.  A.  62,  18  Am. 
St.  Bep.  338,  24  N.  E.  250.    See  also 


Union  Bank  of  Chicago  v.  Kansas  Oity 
Bank,  136  U.  S.  233,  34  L.  Ed.  344. 

See   §5837,  infra, 

A  receiver  of  the  property  of  a 
foreign  corporation,  appointed  in  the 
state  where  it  was  created,  takes  no 
title  to  debts  due  it  from  debtors  in 
another  state,  although,  in  the  ordi- 
nary course  of  business  of  the  cor- 
poration, the  debts  would  have  been 
payable  in  the  state  of  his  appoint- 
ment. Holbrook  v.  Ford,  153  HI.  633, 
27  L.  B.  A.  324,  46  Am.  St.  Bep.  917, 
39  N.  E.  1091. 

6*  Southern  Building  A  Loan  Ass'n 
v.  Price,  88  Md.  155,  42  L.  B.  A.  206, 
41  Atl.  53. 

"That  a  receiver  is  an  officer  of 
the  court  appointing  him,  and  can 
exercise  no  power  or  maintain  any 
legal  status  except  within  the  terri- 
torial limits  of  the  court,,  is  settled. ' ' 
McGraw  v»  Mott,  179  Fed.  646.  • 
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ment  and  respect,  its  officers  cannot  have  power.70  Thus  no  action 
of  a  court  by  which  a  receiver  has  been  appointed  can  impose  a  lien 
upon  real  estate  lying  outside  of  its  territorial  jurisdiction.71 

A  court  may,  however,  control  by  its  receivership  property  of  a 
foreign  corporation  situated  beyond  its  territorial  jurisdiction  when 
it  has  jurisdiction  of  the  parties,  and  it  may  restrain  them  from 
interfering  with  the  receiver's  possession  of  such  property.7*  And 
where  a  court  of  equity  has  jurisdiction  over  the  defendant,  it  may 
make  decrees  and  orders  affecting  the  defendant's  property  which 
is  situated  outside  of  its  jurisdiction  and  enforce  obedience  to  them 
by  imprisonment.78  So  the  court,  by  virtue  of  its  jurisdiction  over 
the  corporation  and  its  directors,  may  make  an  order  compelling 
the  transfer  of  the  title  to  real  estate  situated  in  another  state  to  the 
receiver,  and  such  an  order  will  be  effective  to  prevent  any  corporate 
or  official  action  which  may  enlarge  the  incumbrance  on  the  property. 
The  want  of  power  in  the  court  to  create  a  further  lien  upon  the 
property  situated  in  another  state  does  not  imply  an  inability  to 
prevent  the  corporation  from  doing  it.7* 


7©  Texas  k  P.  B.  Co.  v.*  Gay,  86  Tex. 
571,  25  L.  B.  A.  52,  26  S.  W.  599; 
American  Tribune  New  Colony  Co.  v. 
Schuler,  34  Tex.  Civ.  App.  560,  79  S. 
W.  370.  See  Harkness  v.  Hyde,  98  U. 
S.  476,  25  L.  Ed.  237;  Pennoyer  v.  Neff, 
95  U.  S.  714,  24  L.  Ed.  565;  Ableman 
v.  Booth,  21  How.  (U.  8.)  523,  16  L. 
Ed.  176;  Northern  Indiana  B.  Co.  v. 
Michigan  Cent.  B.  Co.,  15  How.  (U. 
S.)  242,  14  L.  Ed.  679;  Toland  v. 
Bprague,  12  Pet.  (U.  S.)  328,  9  L.  Ed. 
1105. 

71  Roberts  v.  W.  H.  Hughes  Co.,  86 
Vt.  76,  83  Atl.  807.  See  also  City 
Ins.  Co.  of  Providence  v.  Commercial 
Bank  of  Bristol,  68  HI.  348. 

7*  Stewart  v.  Laberee,  185  Fed.  471; 
Denver  City  Waterworks  Co.  v.  Amer- 
ican Waterworks  Co.,  81  N.  J.  Eq.  139, 
85  Atl.  826. 

TOSercomb  v.  Catlin,  128  111.  556, 
15  Am.  St.  Bep.  147,  21  N.  E.  606. 
See  also  Denver  City  Waterworks  Co. 
v.  American  Waterworks  Co.,  81  N. 
J.  Eq.  139,  85  Atl.  826. 

In  Chaffee  v.  Quidnick  Co.,  13  B. 
I.   442,  a  court  of  equity  in  Bhode 


Island,  in  a  proceeding  there  pending, 
appointed  a  receiver  of  the  property 
of  a  corporation,  and  directed  him  to 
collect  certain  moneys  belonging  to 
the  corporation  in  the  hands  of  a 
firm  in  New  York.  Certain  attorneys 
who  had  acted  as  counsel  for  the  de- 
fendants in  this  proceeding,  and  had 
assisted  in  framing  the  order  appoint- 
ing the  receiver,  had  a  claim  against 
the  corporation  for  fees,  one  attorney 
being  a  resident  of  Massachusetts  and 
the  other  of  New  York.  In  order  to 
collect  their  fees  they  began  rait 
against  the  corporation  in  New  York, 
and  attached  the  funds  in  the  hands 
of  the  firm.  The  Bhode  Island  court, 
upon  being  informed  of  the  facta 
through  a  petition  filed  by  the  re- 
ceiver, held  that  the  attorneys  had 
obstructed  and  interfered  with  the  re- 
ceiver by  bringing  suit  in  New  York, 
and  were  guilty  of  contempt,  notwith- 
standing the  fact  that  the  attached 
funds  were  outside  the  jurisdiction  of 
the  Bhode  Island  court. 

74  Roberts  v.  W.  H.  Hughes  Co.,  86 
Vt.  76,  83  Atl.  807.         .        • 
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A  receiver  appointed  in  one  state  may,  by  comity,  be  permitted 
to  recover  the  possession  of  property  in  another  state,  provided  no 
citizen  or  suitor  of  the  latter  state  is  thereby  prejudiced  or  ignored.76 
But  it  is  a  well-settled  rule  that  the  claim  of  a  foreign  receiver  to 
funds  of  the  corporation  found  in  a  state  other  than  that  by  which 
the  corporation  was  created  will  not.be  recognized  even  by  way  of 
comity  when  the  result  would  be  to  relegate  creditors  in  such  state 
to  the  relief  to  which  they  would  be  entitled  in  a  foreign  jurisdic- 
tion, when  there  are  funds  in  the  state  from  which  such  claims  may  be 
satisfied.78  When  property  in  another  state  has  actually  been  reduced 


TO  United,  States.  Bay  State  Gae 
Co.  v.  Rogers,  147  Fed.  557;  Sands  v. 
£.  8.  Greely  &  Co.,  88  Fed.  130. 

Alabama.  Hieronymous  Bros.  v. 
China  Mut.  Ins.  Co.,  6  Ala.  App.  97, 
60  So.  452. 

Connecticut.  Cooke  v.  Town  of 
Orange,  48  Conn.  401. 

Illinois.  Sercomb  v.  Catlin,  128  111. 
556,  15  Am.  St.  Rep.  147,  21  N.  E. 
606. 

Indiana,  Security  Savings  &  Loan 
Ass'n  v.  Moore,  151  Ind.  174,  50  N. 
E.  869. 

Maryland.  Lycoming  Fire  Ins.  Co. 
v.  Langley,  62  Md.  196.  See  also 
Southern  Building  ft  Loan  Ass'n  of 
Knoxville  v.  Price,  88  Md.  155,  42  L. 
R.  A.  206,  41  Atl.  53. 

New  Jersey.  Bidlack  v.  Mason,  26 
N.  J.  Eq.  230. 

New  York.  Sigua  Iron  Co.  v.  Brown, 
171  N.  Y.  488,  64  N.  E.  194,  aff'g  58 
App.  Div.  436,  69  N.  Y.  Supp.  295, 
which  aff'd  33  Misc.  50,  68  N.  Y. 
Supp.  141 ;  Barclay  v.  Quicksilver  Min. 
Co.,  6  Lans.  25. 

Ohio.  Merchants '  Nat.  Bank  v.  Mc- 
Leod,  38  Ohio  St.  174. 

Vermont.  Lycoming  Fire  Ins.  Co. 
v.  Wright,  55  Vt.  526. 

76  United  States.  Great  Western 
Min.  ft  Mfg.  Co.  v.  Harris,  198  U.  8. 
561,  49  L,  Ed.  1163  j  Hale  v.  Allinson, 
188  U.  S.  56,  47  L.  Ed.  380;  Booth  v. 
Clark,  17  How.  322, 15  L.  Ed.  164. 

Iowa.  Shloss  v.  Metropolitan  Surety 
Co.,   149   Iowa   382,   128   N.  W.   384; 


Wyman  v.  Eaton,  107  Iowa  214,  43 
L.  B.  A.  695,  70  Am.  St.  Bep.  193,  77 
N.  W.  865;  State  Bank  of  Ottumwa 
v.  McElroy,  106  Iowa  258,  76  N.  W. 
715;  Parker  v.  Lamb,  99  Iowa  265,  34 
L.  R.  A.  704,  68  N.  W.  686;  Ayres 
v.  Siebel,  82  Iowa  347,  47  N.  W.  989. 

Maine.  Hunt  v.  Columbian  Ins.  Co., 
55  Me.  290,  92  Am.  Dec.  592. 

New  York.  Howarth  v.  Angle,  162 
N.  Y.  179,  47  L.  R.  A.  725,  56  N.  E. 
489,  aff'g  39  App.  Div.  151,  57  N.  Y. 
Supp.  187;  Barth  v.  Backus,  140  N. 
Y.  230,  23  L.  B.  A.  47,  37  Am.  St.  Bep. 
545,  35  N.  E.  425. 

Pennsylvania.  Frowert  v.  Blank, 
205  Pa.  299,  54  Atl.  1000. 

"When  a  foreign  receiver  is 
obliged  to  invoke  the  aid  of  the  court 
of  another  state  in  asserting  his  title 
to  assets  within  its  jurisdiction,  such 
court  will  not,  in  the  exercise  of 
comity,  recognize  his  title  to  the  prej- 
udice of  the  citizens  of  its  own  state, 
who  have  fairly  acquired  title  to  the 
assets,  either  by  purchase,  attachment, 
or  other  legal  process,  or  whose  claims 
are  entitled  to  priority  as  equitable 
liens.  *  *  *  This  is  because  he  is 
appointed  by  a  court  which  derives 
its  jurisdiction  from  state  laws  which 
have  ex  proprio  vigore  no  extrater- 
ritorial force,  and  the  effect  of  which 
in  other  states  depends  wholly  on 
the  comity  of  the  state  in  which 
their  application  is  invoked.  But  by 
the  comity  extended  by  the  several 
states  of  the  Union  to  one  another, 
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to  his  possession,  he  can  stand  upon  his  possessory  title  and  defend 
his  rights  against  all  others  who  cannot  prove  a  better  title,  and  it  is 
only  when  he  is  compelled  to  resort  to  the  courts  to  obtain  posses- 
sion of  assets  that  he  must  rely  upon  that  principle  of  comity  upon 
which  alone  his  title  rests.77 

§  5837.  Bight  of  domiciliary  receiver  to  sue  in  another  jurisdic- 
tion. It  has  been  noted  in  preceding  sections  that  the  great  weight 
of  authority  sustains  the  doctrine  that  a  receiver's  powers  are  co- 
extensive only  with  the  jurisdiction  of  the  court  appointing  him.71 
Consequently  his  functions  and  powers  in  respect  to  litigation  are 
limited  to  the  courts  of  his  appointment,  and  he  cannot,  as  a  matter 
of  right,  institute  suits  in  the  courts  of  another  state  for  the  re- 
covery of  choses  in  action  or  property  of  the  corporation  or  individ- 
ual whose  estate  is  subject  to  his  receivership.7*  In  a  leading  case 
in  the  Supreme  Court  of  the  United  States  it  was  said:  "Our  in- 
dustry has  been  tasked  unsuccessfully  to  find  a  case  in  which  a  re- 
ceiver has  been  permitted  to  sue  in  a  foreign  jurisdiction  for  the 
property  of  the  debtor.  So  far  as  we  can  find,  it  has  not  been  allowed 
in  English  tribunals.  Orders  have  been  given  in  the  English  chancery 
for  receivers  to  proceed  to  execute  their  functions  in  another  jurisdic- 
tion, but  we  are  not  aware  of  its  ever  having  been  permitted  by  the 
tribunals  of  the  last.  We  think  that  a  receiver  has  never  been  rec- 
ognized by  a  foreign  tribunal  as  an  actor  in  a  suit.  He  is  not  within 
that  comity  which  nations  have  permitted,  after  the  manner  of  such 
nations  as  practice  it,  in  respect  to  the  judgments  and  decrees  of 


not  only  from  motives  of  respect  but 
from  consideration  of  mutual  con- 
venience, the  right  of  a  receiver  to 
possess  himself  of  the  assets  located 
in  a  state  other  than  that  of  his  ap- 
pointment is  everywhere  recognized 
and  enforced,  subject  to  the  qualifica- 
tion mentioned. "  Bands  v.  E.  S. 
Greeley  ft  Co.,  88  Fed.  130,  followed 
in  Hilliker  v.  Hale,  117  Fed.  220. 

So  when  a  receiver  is  appointed  by 
an  insolvent  corporation  in  the  state 
by  which  it  was » created  the  right  to 
collect  personal  assets  everywhere 
passes  to  the  receiver;  but  the  exer- 
cise of  that  right  beyond  the  limits 
of  the  state  of  his  appointment  is  by 


virtue  of  comity  which  may  be  ex- 
tended  to  him .  by  the  court  of  the 
state  in  which  the  right  is  asserted. 
This  comity  will  not  be  extended 
where  the  rights  of  the  -citizens  of  the 
state  are  likely  to  be  prejudiced,  or 
where  it  would  be  in  contravention 
of  the  policy  of  the  state.  Irwin  v. 
Qranite  State  Provident  Ass'n,  56  N. 
J.  Eq.  244,  38  Atl.  680. 

Tf  Sands  v.  E.  S.  Greeley  ft  Co.,  88 
Fed.  130. 

78  See  §§5833-5836,  supra. 

TOBoulware  v.  Davis,  90  Ala.  207, 
9  L.  B.  A.  601,  8  So.  84,  quoting  with 
approval  Booth  v.  Clark,  17  How.  (IT. 
S.)  322,  15  L.  Ed.  164,  where  it  was 
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foreign  tribunals.  "m  That  the  court  cannot  send  its  marshal  or 
sheriff  outside  of  its  jurisdiction  to  seize  properly  cannot  be  disputed. 
Upon  the  same  principle,  it  can  send  no  other  officer  or  agent  to  collect 
moneys  outside  of  its  territorial  limits.  By  force  of  statute,  a  court 
may,  in  a  particular  case,  vest  in  a  person  called  a  receiver — or  called 
by  any  other  name — title  to  choses  in  action,  and  that  title  may  be  as- 
serted elsewhere ;  but  an  officer  acting  merely  as  an  arm  of  the  court 
cannot  sue  beyond  the  jurisdiction  of  the  court.81  While  the  ab- 
solute right  to  sue  in  another  jurisdiction  is  denied,  the  modern  prac- 
tice is  to  permit  the  receiver  to  bring  such  suits,  on  the  ground  of 
comity,  in  all  cases  where  such  permission  will  not  conflict  with  the 
rights  of  citizens  or  creditors  in  the  state  where  the  suit  is  brought. 
And  the  constant  tendency  of  the  courts  is  towards  a  more  enlarged 
and  liberal  policy — the  recognition  of  the  receiver's  right  to  the  pos- 
session of  the  property  embraced  by  the  decree  appointing  him,  al- 
though situated  without  the  jurisdiction  of  the  court  making  the 
appointment.8*  In  fact,  the  exception  to  the  rule  denying  to  a  re- 
ceiver the  right  to  bring  suits  in  foreign  jurisdictions,  it  has  been 


said:  "He  has  no  extraterritorial 
power  of  official  action;  none  which 
the  court  appointing  him  can  confer 
with  authority  to  enable  him  to  go 
into  a  foreign  jurisdiction  to  take 
possession  of  the  debtor's  property; 
none  which  can  give  him,  upon  the 
principles  of  comity,  a  privilege  to  sue 
in  a  foreign  court  or  another  jurisdic- 
tion, as  the  judgment  creditor  himself 
might  have  done  where  his  debtor 
may  be  amenable  to  the  tribunal 
which  the  creditor  may  seek.1'  See 
also  Stockbridge  v.  Beckwith,  6  Del. 
Ch.  72,  33  Atl.  620;  Van  Tuyl  v.  Car- 
penter, 135  Tenn.  629,  188  8.  W.  234. 

80  Booth  v.  Clark,  17  How.  (U.  S.) 
321,  15  L.  Ed.  80,  quoted  with  ap- 
proval in  Fitzgerald  v.  Fitzgerald  & 
Mallory  Const.  Co.,  41  Neb.  374,  59 
N.  W.  838. 

MHilliker  v.  Hale,  117  Fed.  220; 
Commercial  Nat.  Bank  of  Columbus  v. 
Motherwell  Iron  ft  8teel  Co.,  95  Tenn. 
172,  29  L.  R.  A.  164,  31  S.  W.  1002. 
See  also  Wyman  v.  Eaton,  107  Iowa 
214,  43  L.  R.  A.  695,  70  Am.  St.  Rep. 
193,  77  N.  W.  865;  Parker  v.  Lamb 


ft  Sons,  99  Iowa  265,  34  L.  R.  A.  704, 
68  N.  W.  686,  quoting  with  approval 
High,  Receivers,  §289;  Frowert  v. 
Blank,  205  Pa.  299,  54  Atl.  1000. 

The  circuit  courts  of  West  Virginia 
are  authorized  by  sections  58,  59, 
chap.  53,  West  Virginia  Code,  in 
proper  cases  therein  set  forth,  to  ap- 
point receivers  for  and  wind  up  the 
affairs  of  foreign  corporations  who 
have  done  business,  acquired  property, 
contracted  debts  in  that  state,  and 
the  law  on  that  subject  as  propounded 
in  the  case  of  Nimick  ft  Co.  v.  Mingo 
Iron  Works  Co.,  25  W.  Va.  184,  has 
been  superseded  by  chap.  39,  Acts 
1885.  Swing  v.  Parkersburg  Veneer 
ft  Panel  Co.,  45  W.  Va.  288,  31  S.  E. 
926;  Swing  v.  Bentley  ft  Gerwig  Fur- 
niture Co.,  45  W.  Va.  283,  31  S.  E. 
925. 

•»  United  States.  Lewis  v.  Ameri- 
can Naval  Stores  Co.,  119  Fed.  391; 
Chandler  v.  Siddle,  3  Dill.  477,  Fed. 
Cas.  No.  2,594.  See  Bay  State  Gas 
Co.  of  Delaware  v.  Rogers,  147  Fed. 
557. 

Alabama.     Boulware   v.  Davis,  90 
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said,  may  be  regarded  as  firmly  established  as  the  rule  itself,*  and 
the  tendency  of  the  courts  towards  the  recognition  of  the  receiver's 
right  to  the  possession  of  the  property  embraced  by  the  decree  ap- 
pointing him,  although  situated  without  the  jurisdiction  of  the  court 
making  the  appointment,  "is  so  pronounced,  and  so  well  sustained 
by  authority,  that  it  is  probable  that  the  doctrine  ultimately  to  be 
established  will  give  to  receivers  the  same  right  of  action  in  all  the 
states  of  the  Union  with  which  they  are  invested  in  the  jurisdiction 
in  which  they  are  appointed. ' '  •*    Pursuant  to  this  rule,  the  right  of 


Ala.  207,  9  L.  B.  A.  601,  S  So.  84. 

Connecticut.  Cooke  v.  Town  of 
Orange,  48  Conn.  401. 

Delaware.  Kirwan  Mfg.  Co.  v. 
Truxton,  1  Pennew.  409,  42  Atl.  988. 

Indiana.  Catlin  v.  Wilcox  Silver- 
Plate  Co.,  123  Ind.  477,  8  L.  B.  A.  62, 
18  Am.  St.  Bep.  338,  24  N.  E.  250; 
Metzner  v.  Bauer,  98  Ind.  425. 

Louisiana.  See  Life  Ass'n  of  Amer- 
ica v.  Levy,  33  La.  Ann.  1203;  Plant- 
ers1 Bank  v.  Bass,  2  La.  Ann.  430. 

Maryland.  Lycoming  Fire  Ins.  Co. 
v.  Langley,  62  Md.  196. 

Minnesota.  Stevens  v.  Dore-Redpath 
Co.,  122  Minn.  528,  142  N.  W.  316; 
Stevens  v.  Tilden,  122  Minn.  250,  142 
N.  W.  315. 

Missouri.  Interstate  Trust  ft  Bank- 
ing Co.  v.  Dierks  Lumber  ft  Coal  Co., 
133  Mo.  App.  35,  113  S.  W.  1;  Waters- 
Pierce  Oil  Co.  v.  Bell,  71  Mo.  App. 
653. 

New  Jersey.  Hurd  v.  Elizabeth,  41 
N.  J.  L.  1;  Bidlack  v.  Mason,  26  N.  J. 
Eq.  230. 

New  York.  Pugh  v.  Hurtt,  52  How. 
Pr.  22;  Barclay  v.  Quicksilver  Min. 
Co.,  6  Lans.  25.  See  Trotter  v.  Lis- 
man,  209  N.  T.  174,  102  N.  E.  575, 
aff'g  154  App.  Div.  922,  139  N.  Y. 
Supp.  1148;  Shipman  v.  Treadwell,  208 
N.  Y.  404,  102  N.  E.  634  (reargument 
denied  102  N.  E.  1113),  aff'g  150  App. 
Div.  57, 133  N.  Y.  Supp.  970. 

Ohio.  Merchants'  Nat.  Bank  v.  Mc- 
Leod,  38  Ohio  St.  174. 

Pennsylvania.  See  Stewart  v.  United 


States  Ins.  Co.,  9  Watts  126.  Bee 
also  Philadelphia  ft  G.  8.  8.  Co.  v. 
Pechin,  61  Pa.  Super.  Ct.  401;  Moore 
v.  Schmidt,  60  Pa.  Super.  Ct.  442. 

Tennessee.  Van  Tuyl  v.  Carpenter, 
135  Tenn.  629,  188  S.  W.  234;  Hardee 
v.  Wilson,  129  Tenn.  511,  Ann.  Caa. 
1916  A  94,  167  B.  W.  475. 

Vermont.  Lycoming  Fire  Ins.  Co. 
v.  Wright,  55  Vt.  526. 

West  Virginia.  Swing  v.  Bentley  ft 
Gerwig  Furniture  Co.,  45  W.  Va.  283, 
31  S.  E.  925. 

Wisconsin.  Oilman  v.  Ketcham,  84 
Wis.  60,  23  L.  B.  A.  52,  36  Am.  8t 
Bep.  899,  54  N.  W.  395. 

In  Bunk  v.  St.  John,  29  Barb.  (N. 
Y.)  585,  the  court  said:  "All  that 
has  been  settled  by  the  decisions  to 
which  we  have  been  referred  on  the 
subject,  is,  that  our  courts  will  not 
sustain  the  lien  of  foreign  assignees 
or  receivers,  in  opposition  to  a  lien 
created  by  attachment  under  our  own 
laws.  In  other  words,  we  decline  to 
extend  our  wonted  courtesy  so  far  as 
to  work  detriment  to  citizens  of  our 
own  state,  who  have  been  induced  to 
give  credit  to  the  foreign  corpora- 
tion." 

88Boulware  v.  Davis,  90  Ala.  207, 
9  L.  B.  A.  601,  8  So.  84.  See  also 
Castleman  v.  Templeman,  87  Md.  546, 
41  L.  B.  A.  367,  67  Am.  St.  Bep.  363, 
40  Atl.  275. 

M  Lewis  v.  American  Naval  Stores 
Co.,  119  Fed.  391.  And  see  Shipman 
v.  Treadwell,  208  N.  Y.  404,  102  N.  E. 
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foreign  receivers  of  a  foreign  corporation  to  sue  in  another  state 
is  properly  sustained  as  against  a  general  demurrer  when  it  appears 
from  the  complaint  that  the  receivers  were  duly  authorized  by  the 
appointing  court  to  sue  upon  claims  due  the  corporation  and  there 
is  no  showing  of  the  existence  of  domestic  creditors  who  would  be 
prejudiced  by  the  maintenance  of  the  action.85  The  rule  of  comity 
as  to  suits  by  foreign  receivers  is  not  affected  by  the  fact  that  such 
receivers  were  appointed  by  a  federal  court  sitting  in  the  foreign 
state.16    This  principle  of  comity  also  operates  to  permit  receivers 


634  (reargument  denied),  aff'g  150  N. 
Y.  App.  Div.  57,  133  N.  Y.  Supp.  970. 
"When  an  aetion  by  a  foreign  re- 
ceiver to  collect  assets,  under  the  au- 
thority of  the  court  which  appointed 
him,  works  no  detriment  to  any  citi- 
zen of  this  state,  and  is  not  repugnant 
to  its  policy,  it  would  be  a  provincial 
and  narrow  view  for  our  courts '  to 
refuse  to  extend  the  usual  state  com- 
ity. There  is  a  close  business  con- 
nection between  the  citizens  of  the 
different  states  of  the  Union.  Invest- 
ments are  freely  made  in  other  states 
by  the  citizens  of  this  state,  who  need 
the  aid  of  the  courts  of  the  jurisdic- 
tion where  the  investments  are  made. 
The  comity  which  we  expect  to  have 
extended  to  citizens  of  our  state  we 
cannot,  in  justice,  refuse  to  citizens 
of  other  states.  State  lines  should 
not  prevent  justice  from  being  done. 
Our  courts  should  not  close  their  doors 
to  a  receiver  from  another  state,  who 
comes  here  armed  with  the  title  to  a 
just  claim  against  a  citizen  of  this 
state,  and  offers  to  establish  by  com- 
mon-law evidence  the  liability  of  that 
citizen.  While  we  should  keep  control 
of  the  subject,  so  as  to  see  that  no 
discrimination  is  practiced  against 
our  citizens,  or  injustice  done  them 
either  as  to  the  substance  of  the  lia- 
bility or  the  method  of  procedure, 
when  the  same  result  is  attained  in 
practically  the  same  way  as,  under 
similar  circumstances,  would  be  at- 
tained in  the  case  of  a  domestic  cor- 


poration, there  is  no  reason  for  with- 
holding that  aid  which  is  now  afforded 
by  the  courts  of  all  enlightened  coun- 
tries." Howarth  v.  Angle,  162  N.  Y. 
179,  47  L.  B.  A.  725,  56  N.  B.  489, 
aff'g  39  N.  Y.  App.  Div.  151,  57  N. 
Y.  8upp.  187. 

85  Stevens  v.  Dore-Bedpath  Co.,  122 
Minn.  528,  142  N.  W.  316;  Stevens  v. 
Tilden,  122  Minn.  250,  142  N.  W.  315. 

W  Stevens  v.  Dore-Bedpath  Co.,  122 
Minn.  528,  142  N.  W.  316;  Stevens  v. 
Tilden,  122  Minn.  250,  142  N.  W.  315. 

Where  a  receiver  was  appointed  by 
a  federal  court  sitting  in  another  dis- 
trict, it  was  held  in  New  York  that 
his  powers  were  limited  to  the  dis- 
trict in  which  the  decree  was  made, 
unless  some  additional  power  was  sub- 
sequently conferred,  and  the  corpora- 
tion still  had  the  right  to  exercise 
its  corporate  powers,  except  as  to 
matters  specially  confided  to  the  re- 
ceiver by  that  court;  and,  consequent- 
ly, the  right  to  recover  calls  unpaid 
by  a  defendant  stockholder  remained 
in  the  corporation  and  it  had  a  right 
to  enforce  them  against  a  stockholder 
who  was  personally  served  with  proc- 
ess in  New  York  and  who  was  not  a 
resident  of  the  state  in  which  the  re- 
ceiver was  appointed  nor  subject  to 
its  jurisdiction.  Sigua  Iron  Co.  v. 
Brown,  171  N.  Y.  488,  64  N.  E.  194, 
aff'g  58  N.  Y.  App.  Div.  436,  69  N. 
Y.  Supp.  295. 

For  right  of  domiciliary  receiver  of 
a  corporation  who  has  been  also  ap- 
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to  enforce  in  their  own  names,  in  foreign  jurisdictions,  the  liability 
of  stockholders.67 


pointed  ancillary  receiver  by  a  federal 
court  sitting  in  another  state,  to  main- 
tain a  suit  in  the  latter  court  to  re- 
cover profits  made  by  a  trustee  for 
the  corporation,  see  Bay  State  Gas 
Co.  v.  Rogers,  147  Fed.  557. 

17  See  §§  4253,  4131,  supra.  See  also 
Lewis  v.  American  Naval  Stores  Co., 
119  Fed.  391;  Kirtley  v.  Holmes,  107 
Fed.  1,  52  L.  B.  A.  738;  Tompkins  v. 
Blakey,  70  N.  H.  584,  49  Atl.  111. 

Where  there  is  nothing  in  a  com- 
plaint in  an  action  by  foreign  receivers 
of  a  foreign  corporation  to  recover  a 
stock  subscription  to  show,  either  ex- 
pressly or  by  implication,  that  the 
appointing  court  made  its  adjudica- 
tion under  its  general  equity  powers 
or  without  special  statutory  authority, 
or  that  it  exceeded  its  jurisdiction,  a 
general  demurrer  founded  upon  the 
existence  of  such  jurisdictional  de- 
fects is  properly  overruled.  Stevens 
v.  Dore-Bedpath  Co.,  122  Minn.  528, 
142  N.  W.  316;  Stevens  v.  Tilden,  122 
Minn.  250,  142  N.  W.  315. 

Receivers  of  insolvent  foreign  cor- 
porations may  sue  stockholders  resi- 
dent in  the  state  upon  the  liability 
of  such  stockholder  imposed  by  a  stat- 
ute of  the  state  by  which  the  corpo- 
ration was  created,  and  assumed  by 
the  stockholder  when  he  acquired  his 
stock.  Royal  Trust  Co.  v.  Harding, 
155  N.  Y.  App.  Div.  104,  140  N.  Y. 
Supp.  9,  aff'g  78  N.  Y.  Misc.  309,  137 
N.  Y.  Supp.  1101,  citing  Shipman  v. 
Treadwell,  200  N.  Y.  472,  93  N.  B. 
1104;  Howarth  v.  Angle,  162  N.  Y. 
179,  47  L.  B.  A.  725,  56  N.  E.  489. 

In  considering  whether  a  receiver 
of  an  insolvent  foreign  corporation 
could  maintain  an  action  against  a 
resident  of  New  Hampshire  to  collect 
from  him  as  a  stockholder  in  the  cor- 
poration an  assessment  levied  in  ac- 
cordance with  the  statute  of  the  state 


by  which  the  corporation  was  created, 
it  was  said  in  Tompkins  v.  Blakey,  70 
N.  H.  584,  49  Atl.  Ill:  "The  remain- 
ing question  is  whether  the  plaintiff 
shall  be  allowed  to  maintain  a  suit 
in  this  court.  In  one  view,  the  ques- 
tion is  not  strictly  one  of  law.  It  is, 
rather,  one  of  courteous  treatment  of 
an  officer  of  a  -sister  state.  It  is  evi- 
dent that  this  assessment  may  be  re- 
coverable by  some  one;  if  not  by  the 
present  plaintiff,  then  by  an  officer 
appointed  in  this  state.  If  an  officer 
of  this  state  should  collect  it,  it  would 
be  turned  over  to  the  Iowa  authorities 
— that  is,  to  the  plaintiff — for  distri- 
bution according  to  the  laws  of  that 
state.  If  there  is  any  good  reason 
for  such  expensive,  dilatory,  and  in- 
direct action,  it  has  not  been  pointed 
out.  The  late  cases  all  tend  toward 
the  recognition  of  a  foreign  receiver, 
so  far  as  such  action  will  facilitate 
the  determination  of  rights.  Wallace 
v.  Investment  Co.,  68  N.  H.  188,  44 
Atl.  175;  Crippen  v.  Sogers,  67  N.  H. 
207,  30  Atl.  346,  25  L.  B.  A.  821,  and 
cases  cited.  Such  procedure  is  in  har- 
mony with  the  general  practice  here, 
which  looks  to  the  advancement  of 
substantive  rights,  rather  than  adher- 
ence to  obsolete  forms.  This  reason- 
able rule  is  one  that  assignees  ap- 
pointed in  this  state  are  constantly 
asking  other  states  to  recognize. 
There  is  no  sufficient  reason  why  this 
plan  of  procedure  should  be  aban- 
doned for  the  narrow  and  provincial 
one  urged  by  the  defendant.  Circum- 
stances might  exist  which  would  justi- 
fy a  retention  of  the  funds  in  this 
state.  If  the  home  receiver  was  not 
to  make  an  equitable  division,  if  there 
was  no  security  for  those  interested, 
if  the  rights  of  a  citizen  of  this  state 
were  to  be  abridged,  or  if  some  similar 
reason  was   shown,  a  different   ease 
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But  the  recognition  of  well-established  principles  of  comity  and 
courtesy  between  courts  of  different  jurisdictions  is  one  thing,  while 
the  rights  of  resident  or  other  attaching  creditors  who  are  seeking 
to  avail  themselves  of  legal  proceedings,  authorized  by  statutes  of  the 
state,  for  the  appropriation  of  a  fund  belonging  to  a  nonresident 
debtor,  must  be  determined  upon  altogether  different  principles.    Aid 


would  be  presented.  It  is  alleged  in 
the  declaration  and  admitted  by  the 
demurrer  that  the  plaintiff  has  given 
a  sufficient  bond,  and  that  he  holds 
the  assets  for  equal  distribution 
among  all  the  creditors.  There  is  no 
suggestion  that  there  is  any  creditor 
of  the  institution  in  this  state,  or  that 
anyone's  interests  will  be  impaired 
by  allowing  the  plaintiff  to  recover 
the  assessment  in  his  own  name.  The 
plaintiff  is  allowed  to  maintain  his 
suit,  as  a  matter  of  comity.  This 
view  renders  it  unnecessary  to  con- 
sider whether  his  title  is  such  that 
he  could  sue  here  as  of  right.  See 
Howarth  v.  Angle,  162  N.  Y.  179,  47 
L.  R.  A.  725,  56  N.  E.  489;  Same  v. 
Lombard,  175  Mass.  579." 

Where  a  receiver  is  appointed  to 
take  charge  of  the  assets  of  a  foreign 
corporation,  which  are  situated  within 
the  state,  he  cannot  maintain  an  ac- 
tion against  resident  stockholders  to 
enforce  the  payment  of  their  unpaid 
stock  subscriptions.  Pacific  Coast 
Coal  Co.  v.  Esary,  85  Wash.  448,  148 
Pac.  579. 

Also  where  a  corporation  had  ac- 
cepted the  laws  of  a  state  other  than 
that  by  which  it  was  created  relating 
to  the  domestication  of  foreign  cor- 
porations, and  had  ceased  to  do  busi- 
ness in  the  state  of  its  creation,  re- 
moved its  tangible  assets  to  such  other 
state,  and  thereafter  transacted  all 
its  business  there,  a  receiver  of  such 
corporation  appointed  by  a  court  of 
such  state  in  a  suit  by  a  creditor 
against  the  corporation  could  not 
maintain  a  suit  in  the  state  by  which 
the  corporation  was  created  to  recover 


assessments  levied  by  the  court  by 
which  he  was  appointed  upon  the  un- 
paid stock  subscriptions  of  stockhold- 
ers resident  in  the  state  by  which  the 
corporation  was  created,  and  which 
the  receiver  was  ordered  to  collect. 
McCague  v.  Dodge,  50  Colo.  205,  114 
Pac.  648.  The  court  said:  "The  prin- 
cipal contention  on  the  part  of  coun- 
sel for  plaintiff  is  that  under  the 
doctrine  of  comity  between  the  states 
the  receiver  appointed  by  a  court  of 
one  state  may  go  into  another  jurisdic- 
tion and  pursue  residents  of  the  latter 
upon  their  stock  liability  unless  the 
liability  sought  to  be  enforced  is 
against  the  public  policy  of  the  state 
where  the  enforcement  is  sought,  or 
unless  local  creditors  will  suffer.  This 
contention  is  wholly  inapplicable  to 
the  case  at  bar,  for  the  reason  that 
the  Nebraska  court  was  without  au- 
thority by  its -judgment  or  order  only 
to  vest  the  receiver  in  the  first  in- 
stance with  any  control  over  the  as- 
sets of  a  Colorado  corporation  in  the 
shape  of  unpaid  stock  subscriptions, 
or  to  levy  an  assessment  thereon.  In 
other  words,  the  doctrine  of  comity 
does  not  apply  when  the  plaintiff  fails 
to  state  a  cause  of  action." 

Before  a  receiver  or  trustee  of  a 
dissolved  foreign  corporation  can  re- 
cover on  a  premium  note  a  quasi  ex 
parte  assessment,  he  must  show  that 
the  conditions  precedent  to  such  re- 
covery contained  in  such  note  have 
been  fully  satisfied.  Swing  v.  Bentley 
&  Gerwig  Furniture  Co.,  45  W.  Va. 
283,  31  S.  E.  925,  distinguishing  Haw- 
kins v.  Glenn,  131  U.  S.  319,  33  L. 
Ed.  185. 
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will  only  be  extended  as  against  those  who  were  parties,  or  in  some  way 
in  privity  with  the  proceedings,  in  the  court  in  which  his  appointment 
was  made,  or  who  are  in  possession  of  the  property  or  fund  to  which 
the  receiver  has  a  right,  and  not  against  creditors  of  a  nonresident 
debtor  who  are  seeking  to  subject  the  property  or  fund  to  the  pay- 
ment of  their  debts  by  proceedings  duly  instituted  for  that  purpose.88 
But  the  receiver  of  an  insolvent  foreign  corporation  appointed  by  a 
court  sitting  in  the  state  by  which  the  corporation  was  created  will  be 
allowed  to  maintain  a  suit  to  foreclose  a  mortgage  on  land  in  another 
state  where  no  creditor  has  appeared  or  asserted  any  rights,  and 
during  a  long  period  the  creditors  in  such  state  have  had  ample  op- 
portunity to  assert  their  rights  and  to  institute  proceedings  to  have 
the  property  located  in  the  state  subjected  to  their  demands  by  its 
courts.80 

As  a  general  rule  a  receiver  of  a  corporation  cannot  sue  in  his 
own  name  in  a  state  other  than  that  in  which  he  was  appointed,  even 
though  he  was  authorized  so  to  do  by  a  statute  of  thef  state  in  which 
he  was  appointed  or  by  the  order  of  the  court  by  which  he  was  ap- 
pointed receiver.90 


ee  Catlin  v.  Wilcox  Silver-Plate  Co., 
123  Ind.  477,  8  L.  R.  A.  62,  18  Am. 
St.  Rep.  338,  24  N.  E.  250. 

"A  foreign  receiver,  holding  his 
office  by  operation  of  a  foreign  law, 
will  not  be  allowed  to  maintain  a  right 
of  action  against  the  assets  of  an  in- 
solvent debtor  in  this  state  as  against 
a  creditor  resident  in  this  state. J' 
Holbrook  v.  Ford,  153  111.  633,  27  L. 
B.  A.  324,  46  Am.  St.  Rep.  917,  39  N. 
E.  1091,  quoted  with  approval  in 
Frowert  v.  Blank,  205  Pa.  209,  54 
Atl.  1000.  See  also  Peterson  v.  Chem- 
ical Bank,  32  N.  Y.  21,  88  Am.  Dec. 
298;  Willitts  v.  Waite,  25  N.  T.  577. 

MBoulware  v.  Davis,  90  Ala.  207, 
9  L.  B.  A.  601,  8  So.  84,  in  which  case 
it  was  said:  "No  creditor  having 
appeared  or  asserted  any  rights,  it 
may  be  reasonably  presumed  that 
there  are  none,  or,  if  any,  they  have 
preferred  to  assert  their  claims  in  the 
court  appointing  the  receiver  rather 
than  to  waste  the  estate  by  the  costs 
and  expenses  of  multiplied  litigation 


and  different  receiverships.  When  no 
creditor  is  complaining  or  asserting 
rights  after  the  lapse  of  so  long  a 
time  [eight  years],  when  only  the 
parties  litigant  are  interested,  and  the 
purpose  of  the  suit  is  to  gather  the 
assets  of  the  insolvent  corporation  in 
order  to  render  them  available  for 
equal  distribution  among  the  creditors 
in  one  proceeding,  we  can  see  no  rea- 
sonable objection  against  allowing  the 
foreign  receiver  to  sue." 

•0  Lycoming  Fire  Ins.  Co.  v.  Lang- 
ley,  62  Md.  196;  Hayward  v.  Leeson, 
176  Mass.  310,  49  L.  B.  A.  725,  57 
N.  E.  656;  Hope  Mutual  Life  Ins. 
Co.  v.  Taylor,  25  N.  Y.  Super.  Ct.  278. 
See  |  5328,  supra. 

The  fact  that  a  receiver  of  an  in- 
solvent foreign  corporation  is  directed 
by  an  order  of  the  court  appointing 
him  to  sue  in  his  own  name  as  re- 
ceiver, or  in  the  name  of  the  corpora- 
tion, or  jointly  in  his  name  as  re- 
ceiver and  the  name  of  such  corpora- 
tion,  as  he   may  be   advised   to  be 
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In  some  jurisdictions,  however,  it  is  held  that  a  receiver  may  main- 
tain an  actionem  his  own  name  in  a  foreign  jurisdiction.91     And 


proper,  against  promoters  to  recover 
secret  profits  received  by  them  out  of 
a  sale  of  property  made  by.  them  to 
the  corporation,  does  not  authorize 
him  to  maintain  a  suit  in  his  own 
name,  where  as  receiver,  by  virtue  of 
the  orders  entered  in  the  cause  in 
which  he  was  appointed,  he  only  pos- 
sesses the  powers  usually  conferred  by 
a  court  of  equity  upon  a  receiver  to 
preserve  the  property  pending  litiga- 
tion. Hayward  v.  Leeson,  176  Mass. 
310,  49  L.  B.  A.  725,  57  N.  E.  658. 

In  Murtey  v.  Allen,  71  Vt.  377,  76 
Am.  St.  Rep.  779,  45  Atl.  752, 
the  court,  in  holding  that  a  re- 
ceiver of  an  insolvent  foreign 
corporation  could  not  maintain  an  ac- 
tion, at  law  in  the  courts  of  Vermont 
in  his  own  name  when  he  did  not 
have  the  legal  title  to  enforce  the 
stockholder's  liability  under  the  con- 
stitution of  the  state  by  which  the 
corporation  was  created,  said:  "As- 
suming the  liability  under  the  consti- 
tutional provision  in  question  to  be 
contractual  in  nature,  and  to  be  con- 
strued by  the  laws  of  Nebraska,  the 
form  of  remedy  and  the  mode  of  pro- 
ceeding are  regulated  by  the  laws  of 
the  place  where  the  action  is  insti- 
tuted. Story,  Confl.  Laws,  §  556;  Har- 
rison v.  Edwards,  12  Vt.  648.  And  if 
the  constitution  or  statutes  of  the 
state  of  Nebraska  contain  provisions 
prescribing  a  specific  remedy  for  the 
enforcing  of  this  liability,  such  pro- 
visions have  no  extraterritorial  force, 
and  we  are  not  affected  thereby.  2 
Mor.  Prov.  Corp.  §876.  The  statutes 
of  this  state  contain  no  provisions 
creating  any  new  remedy  at  law,  or 
enlarging  or  changing  the  common- 
law  remedy,  if  such  exists,  upon  such 
constitutional  or  statutory  liability. 
In  that  regard,  a  receiver  has  no 
remedy  at   law,   other  than   such  as 


is.  given  him  by  the  common  law.  .  Itv 
is  fundamental  that,  to  authorize  a  *" 
party  to  sue  at  law  in  his  own  name, 
he  must  have  the  legal  title  to  the 
matter  or  thing  in  controversy,  and 
no   exception   to   this  rule   exists  at 
common  law  as  to  suits  brought  by  a 
receiver.     He  can  maintain  an  action 
at  law  in  his  own  name  only'  when ' 
he     himself    has    the    legal    tifle." 
Followed  in  King  v.  Cochran,  72  Vt. 
107,  47  Atl.  394;  Sparks  v.  Estabrook, 
72  Vt.  101,  47  Atl.  394. 

91  Merchants '  Nat.  Bank  v.  Mc- 
Leod,  38  Ohio  St.  174.  See  also 
f  5328,  supra. 

A  receiver  of  a  corporation,  who 
is  given  by  the  court  power  to  sue 
for  and  collect  the  assets  of  the  cor- 
poration, may  sue  in  his  own  name  on 
a  chose  in  action  payable  to  the  cor- 
poration which  he  represents!  Evans 
v.  Pease,  21  B.  I.  187,  42  Atl.  506/ 
The  court  said:  "As  stated  in  De 
Wolf  v.  Manufacturing  Co.,  11  B.  I. 
380,  the  uniform  practice  in  this  state 
has  been  for  receivers  to  sue  in  their 
own  names.  While  in  most  of  these 
cases — perhaps  all — the  receivers  have 
been  appointed  under  provisions  of 
our  statutes,  we  see  no  reason  why 
the  rules  of  pleading  should  be  any 
different  from  those  appointed  under 
a  statute,,  where  the  authority  to  sue 
personally  is  implied  and  expressed, 
and  those  appointed  under  the  author- 
ity of  the  court.  #  *  #  Such  a 
conclusion  must  rest  upon  the  fact 
that,  for  the  time  being,  the  func- 
tions of  the  corporation  are  suspended, 
and  vested*  in  the  receiver.  *  *  * 
The  declaration  in  this  case  shows 
that  the  decree  gave  the  receiver  'full 
power  to  sue  for  and  collect9  the  as- 
sets of  the  corporation.  With  this 
power  in  the  order  of  appointment, 
similar  to  that  given  by  statute,  for 
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where  the  receiver  is  really  a  trustee  or  assignee  of  the  foreign  cor- 
poration he  is  generally  allowed  to  sue  in  his  own  name.** 

In  a  suit  by  the  domiciliary  receiver  of  a  foreign  corporation  to 
recover  property  of  the  corporation  in  the  state  as  against  its  officers 
who  are  wrongfully  seeking  to  withhold  it,  the  foreign  corporation 
is  not  a  necessary  party.93 

Where,  upon  the  trial,  the  defendant  interposes  an  oral  motion 
to  dismiss  the  complaint  on  the  ground  that  the  plaintiffs  are  re- 
ceivers  of  a  foreign  corporation  appointed  by  a  foreign  court  and  that 
there  are  no  allegations  in  the  complaint  showing  that  the  receivers 
had  the  authority  of  the  court  to  bring  the  action,  nor  any  allegations 
showing  facts  authorizing  the  suit,  it  was  held  that  the  objection 
was  waived  by  failure  to  demur  or  answer  as  required  by  a  statute 
providing  that  an  objection  to  the  legal  capacity  of  the  plaintiff  to 
sue  must  be  taken  either  by  demurrer  or  answer,  otherwise  the  defend- 
ant will  be  deemed  to  have  waived  the  same.** 

§  5838.  Bights  of  domestic  creditors  against  foreign  receiver.    As 

has  been  seen  heretofore,  when  a  foreign  corporation  has  property 
within  a  state,  creditors  residing  in  that  state  may  reach  and  subject 
such  property  to  the  payment  of  their  claims,  by  execution,  attach- 
ment or  garnishment,  notwithstanding  the  fact  that  a  receiver  of  the 
property  of  the  corporation  has  been  appointed  in  the  state  of  its 
domicile.*6  Where  a  receiver  is  appointed  for  a  foreign  corpora- 
tion in  the  state  by  which  it  was  created,  and  neither  the  statute 
under  which  the  corporation  was  organized  nor  the  order  of  the 

the  reason  stated,  we  think  that  the  WBidlack  v.  Mason,  28  N.  J.  Eq. 

receiver  may  sue  in  his  own  name."  £30.    See  also  §§  2676,  2686,  supra. 

M  Stewart  v.  United  States  Ins.  Co.,  See,  for  action  by  foreign  receiver 

9  Watts  (Pa.)  126.  against  resident  stockholders  of  an- 

It  is  held  in  West  Virginia  that  a  other  foreign   corporation,  who  have 

receiver,  trustee  or  assignee  of  a  dis-  misappropriated   corporate  assets  be- 

solved  foreign  corporation,  appointed  longing  to  the  latter  corporation,  and 

in  the  state  of  its  domicile,  may  in-  the  necessity  of  making  it   a  party 

stitute   in   the    courts   of   that   state  to  the  action,  Trotter  v.  Lisman,  209 

suits  in  his  own  or  the  corporate  name  X.  Y.  174,  102  N.  E.  575,  aff  fg  139 

for  debts  or  claims  due  such  corpora-  N.  Y.  Supp.  1148;  Shipman  v.  Tread- 

tion.      Swing    v.    Bentley    ft    Gerwig  well,  208  N.  Y.  404,  102  N.  £.  634, 

Furniture  Co.,  45  W.  Va.  283,  31  S.  aff 'g  150  N.  Y.  App.  Div.  57,  133  V. 

E.  925,  distinguishing  Swing  v.  Park-  Y.  Supp.  970.     See  also  §  2709,  supra, 

ersburg  Veneer  ft  Panel   Co.,  45  W.  MDawVna  v.  Mathis,  47  8.  C.  64, 

Va.  288,  31  S.  E    926;  Nimi'k  ft  Co.  ft  S.  E.  990. 

v.  Mingo  Iron  Works  Co.,  25  W.  Va.  95  See  if  3129,  5831,  supra. 
184. 
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court  aptK>inting  the  receiver  undertook  to  vest  in  him  the  title 
to  the  corporate  assets,  the  receiver  will  not  be  aided  in  the  recovery 
of  the  property  of  the  corporation  situated  in  another  state  to  the 
prejudice  of  creditors  pursuing  their  remedies  under  the  laws  of  the 
situs  of  the  property  which  he  seeks  to  recover.96  The  principle 
upon  which  the  decisions  holding  that  a  receiver  of  a  foreign  court 
should  not  be  permitted  as  against  the  claims  of  domestic  creditors 
resident  in  the  state,  to  remove  from  the  state  the  assets  of  the  for- 
eign corporation,  rest,  is  that  it  is  the  policy  of  every  government  to 
retain  within  its  control  the  property  of  a  foreign  debtor  until  all 
the  domestic  claims  have  been  fetfefied,  and  hence  the  right  of  a  re- 
ceiver of  a  foreign  court  to  sue,  which  is  allowed  only  upon  considera- 
tions of  comity,  will  be  denied  when  it  comes  in  conflict  with  the 
interests  of  domestic  creditors.97  It  follows,  therefore,  that  the  avail- 
able legal  authority  of  a  receiver  is  coextensive  only  with  the  juris- 
diction of  the  court  by  which  he  was  appointed,  when  the  right  of 
precedence  or  priority  of  the  creditors  is  asserted  in  respect  to  prop- 


MZacher  ▼»  Fidelity  Trust  &  Safe- 
ty-Vault  Co.,  106  Fed.  593. 

The  state  owes  a  duty  to  its  citizens 
to  protect  them  against  the  removal 
from  its  jurisdiction  of  the  property 
there  located  of  insolvent  foreign  cor- 
porations  by  foreign  receivers  thereof 
until  the  just  claims  of  its  own  citi- 
sent  have  been  satisfied.  Corn  Bxch. 
Bank  v.  Bockwell,  58  HI.  App.  506; 
Hunt  v.  Gilbert,  54  I1L  App.  491. 

•T  Catlin  v.  Wilcox  8ilver-Plate  Co., 
183  lad.  477,  8  L.  B.  A.  68,  18  Am. 
8t.  Bep.  338,  24  N.  E.  250.  See 
f  1 5828,  5831,  supra. 

11  We  decline,"  said  the  court  in 
Bunk  v.  St.  John,  29  Barb.  (N.  Y.) 
585,  "to  extend  our  wonted  courtesy 
so  far  as  to  work  detriment  to  citi- 
zens of  our  own  state  who  have  been 
induced  to  give  credit  to  the  foreign 
insolvent."  See  also  Thurston  v. 
Bosenfleld,  42  Mo.  474;  WiUitts  v. 
Waite,  25  N.  Y.  577;  Bagby  v.  At- 
lanta B.  Co.,  86  Pa.  St.  291;  Lycoming 
Fire  Ins.  Co.  v.  Wright,  55  Yt.  526. 

A  statute  of  a  state  by  which  a 
corporation  was  created,  providing 
that  the  annual  license  fee  or  fran- 


chise tax  shall  be  a  preferred  debt 
in  case  of  insolvency,  has  no  force 
beyond  the  territorial  limits  of  such 
state,  and  when  insolvency  proceed* 
ings  have  been  instituted  in  another 
state,  pursuant  to  a  statute  of  such 
state,  against  a  foreign  corporation 
doing  business  and  having  assets 
therein,  such  claim  will  not  be  given 
preference  to  the  claim  of  other  cred- 
itors; J.  A.  Holshouser  Co.  v.  Gold 
Hill  Copper  Co.,  138  N.  C.  248,  70 
L.  B.  A.  183,  50  S.  E.  650,  holding 
that  the  fact  that  the  claimant  is  a 
sister  state  does  not  entitle  her  to 
any  special  favor  in  the  consideration 
of  the  claim  for  such  license  fee  or 
franchise  tax  or  modify  the  general 
rule  of  comity  so  as  to  confer  upon 
her  any  greater  right  or  privilege 
than  is  possessed  by  the  ordinary 
suitor  in  the  courts  of  another  state, 
which,  while  they  will  extend  to  her 
all  possible  courtesy  in  the  prosecu- 
tion of  her  claim,  cannot  be  expected 
to  contravene  the  settled  policy  of  the 
state  or  sacrifice  the  interests  of  its 
citizens,  whose  rights  are  fixed  by  the 
law,  in  doing  so. 
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erty  or  funds  of  a  nonresident  debtor  which  the  receiver,  has  not  yet 
reduced  to  possession.98 


§  5839.  Bight  of  foreign  creditors  against  foreign  receiver.  When 
a  foreign  corporation  has  property  within  the  state,  by  the  weight 
of  authority  foreign  creditors  other  than  citizens  of  the  state  in 
which  the  receiver  was  appointed  may  reach  and  subject  the  same  to 
the  payment  of  their  claims  by  execution,  attachment  or  garnishment 
notwithstanding  the  fact  that  a  receiver  of  the  property  of  the  cor- 
poration has  beep  appointed  in  the  state  of  its  domicile.90  A  re- 
ceiver of  an 'insolvent  foreign  corporation,  appointed  in  the  state  by 
which  it  was  created,  cannot  maintain  a  bill  to  restrain  creditors  of 
the  corporation,  who  reside  in  the  state  where  the  suit  is  brought,  or  a 
resident  of  a  third  state,  who  has  obtained  judgment  against  the  corpo- 
ration  in  a  second  state  and  a  judgment  against  a  garnishee  of  the  cor- 
poration and  is  proceeding  to  collect  the  latter  judgment,  from  levying 
execution  on  money  in  the  hands  of  a  debtor  in  the  latter  state,  and  to 
compel  such  debtor  to  pay  over  such  money  to  the  complainant.1  Where 
a  foreign  creditor  of  a  corporation  brings  suit  to  obtain  judgment  in 
the  courts  of  a  state  and  files  his  bill  and  procures  the  appointment  of 
a  receiver  in  such  state,  the  courts  of  the  state  will  afford  him  the 
same  remedies  as  are  afforded  to  a  resident  creditor* 

In  a  proceeding  against  an  insolvent  foreign  corporation,  under  a 
statute  providing  that  a  receiver  may  be  appointed  for  the  prop- 
erty and  the  effects  of  an  insolvent  corporation,*  rit  is  held  that  a 


WCatlin  v.  Wilcox  Silver-Plate  Co., 
123  Ind.  477,  8  L.  B.  A.  62,  18  Am. 
St.  Rep.  338,  24  N.  E.  250.  See  §  5834, 
supra.  See  also  State  v.  Jacksonville, 
P.  &  M.  B.  Co.,  15  Fla.  202;  Hunt 
v.  Columbian  Ins.  Co.,  55  Me.  290,  92 
Am.  Dec.  592;  Taylor  v.  Columbian 
Ins.  Co.,  14  Allen  (Mass.)  353;  Farm- 
ers 9  &  Merchants '  Ins.  Co.  v.  Needles, 
52'  Mo.  17;  Warren  v.  Union  Nat. 
Bank,  7  Phila.  (Pa.)  156. 

W  United  States.  Schindelholz  v. 
Cullum,  55  Fed.  885. 

Connecticut.  Ward  v.  Connecticut 
Pif>V  Mfg.  Co.,  71  Conn.  345,  42  L.  B. 
A.  706,  71  Am.  St.  Bep.  207,  41  Atl. 
1057. 

'Delaware.      Kirwan    Mfg.    Co.    v. 
Truxton,  1  Pennew.  409,  42  Atl.  988; 


Stockbridge  v.  Beekwith,  6  Del.  6h. 
72,  33  Atl.  620. 

Bidlan*.  Catlht  v.  Wilcox  Silver- 
Plate  Co.,  123  Ind.  477,  8  L.  B.  A.  62, 
18  Am.  St.  Bep.  338,  24  N.  E.  250. 

South  Carolina.  Wilson  v.  Keels, 
54  S.  C.  545,  71  Am.  St.  Bep.  816,  32 
S.  B.  702. 

See,  generally,  §  3183,  sujpra. 

1  Stockbridge  v.  Beckwith,  6  Del. 
Ch.  72,  33  Atl.  620.  See  Also  §§  3181- 
3183,  supra,  and  E.  F:  Kirwatt  Mfg. 
Co.  v.  Truxton,  1  Pennew.  (Del.)  40$, 
44  Atl.  988. 

*Holbrook  v.  Ford,  15a  111.  638,  27 
L.  B.  A.  324,  46  Am.  St.  Bep.  917,  39 
N.  E.  1091;  Corn  Bxchang*  Bank  of 
Chicago  v.  Bockwell,  58  111.  App.  506. 
See  also  §  3129,  supra* 
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claim  presented  by  the  state  by  which  the  corporation  was  created 
for  a  franchise  tax  is  provable,  notwithstanding  a  statute  of  the  state 
prohibiting  air  action  to  be  brought  by  a  nonresident  against  a  for- 
eign corporation  where  the  cause  of  action  did  not  arise,  or  the  sub- 
ject of  the  action  was  not  situated,  in  the  state.8 

§  5840.  Rights  in  foreign  jurisdiction  of  creditors  residing  in  state 
where  receiver  appointed.  As  has  been  seen  elsewhere,  it  is  the  policy 
of  the  courts  to  protect  the  interest  of  domestic  creditors  of  a  foreign 
corporation  as  against  the  receiver  for  its  assets  appointed  in  the 
state  by  which  it  was  created,*  and,  by  the  weight  of  authority, 
creditors  residing  in  other  states  asserting  their  claims  against  the 
local  assets  will  be  protected  against  the  'claims  of  such  receiver.5 
But  by  the  weight  of  authority  where  a  receiver  of  a  corporation 
has  been  appointed  by  a  court  of  competent  jurisdiction  in  another 
state,  a  creditor  who  resides  in  that  state,  and  is  bound  by  the  decree 
of  its  court  appointing  the  receiver,  cannot,  in  an  attachment  or 
execution,  recover  the  assets  of  the  corporation  in  another  state  which 
the  receiver  claims.6  In  other  words,  citizens  in  the  jurisdiction  of 
the  court  by  which  the  receiver  was  appointed  will  not  be  aided 
by  foreign  courts  in  evading  the  effect  of  the  appointment.7  It  is 
generally  held  that  a  creditor,  though  resident  in  another  state,  who 
has  voluntarily  submitted  himself  to  the  jurisdiction  of  the  court 
appointing  the  foreign  receiver,  has  no  stronger  claim  to  evade  the 
effect  of  the  appointment.8  Thus,  where  proceedings  were  instituted 
in  a  court  of  a  state  to  wind  up  the  affairs  of  an  insolvent  corpora- 
tion and  administer  its  assets  among  all  its  creditors  without  prefer- 
ence or  priority,  and  a  receiver  was  appointed  to  take  possession  of 
all  its  assets,  it  was  held  that  creditors  of  another  state,  who  had 
appeared  in  such  proceedings  and  established  their  claims  and  from 
time  to  time  received  their  pro  rata  dividends  from  the  assets  dis- 


*J.  A.  Holshouser  Co.  v.  Gold  Hill 
Copper  Co.,  138  N.  C.  248,  70  L.  R.  A. 
183,  50  8.  E.  660. 

4  See  |§3129,  5838,  supra. 

*  See  §  5839,  supra.  See  also  §  3183, 
supra. 

•  Bagby  v.  Atlantic,  M.  ft  O.  R.  Co., 
86  Pa.  St.  291;  Oilman  v.  Ketcham, 
84  Wis.  60,  20  L.  R.  A.  527,.  36  Am. 
St.  Rep.  917,  54  N.  W.  395.  See  also 
Woodward  v.  Brooks,  128  111.  222,  3 
L.  R.  A.  702,  15  Am.  St.  Rep.  104, 
20  N.  E.  685;  Phelps  v.  MeCann,  123 


N.  Y.  641,  25  N.  E.  954;  Torpnto  Gen- 
eral Trust  Co.  v.  Chicago,  B.  ft  Q.  R. 
Co.,  123  N.  Y.  37,  25  N.  E.  198;  In  re 
Waite,  99  N.  Y.  433,  2  N.  E.  440; 
Bacon  v.  Home,  123  Pa.  St.  452,  2 
L.  R.  A.  355,  16  Atl.  794.  See  §  3183, 
supra. 

7  Wilson  v.  Keels,  54  S.  C.  545,  71 
Am.  St.  ftep.  816,  32  S.  E.  702. 

S  Wilson  v.  Keels,  54  S.  C.  545,  71 
Am.  St.  Rep.  816,  32  S.  E.  702.  See 
also  In  re  City  Bank,  10  Paige  (N.  Y.) 
378,  and  §§  3181,  3183,  supra. 
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tributed  by  such  receiver,  should  not  be  permitted  to  interfere  with 
the  collection  and  disbursement  of  the  proceeds  of  a  real  estate  mort- 
gage where  the  receiver  had  obtained  a  decree  of  foreclosure  in  the 
state  where  such  creditors  resided.9  Although  the  receiver  of  an 
insolvent  corporation  may  not  have  reduced  to  his  possession  the  prop- 
erty and  assets  of  the  corporation,  situated  in  another  state,  yet  this 
fact  will  not  authorize  a  resident  of  the  state  by  which  the  receiver 
was  appointed  to  attach  the  same,  as  this  will  interfere  with  the  re- 
ceiver's taking  possession.10  The  courts  of  one  state  or  sovereignty 
have  authority  over  their  own  citizens  to  restrain  them  from  prose- 
cuting suits  by  attachment  in  a  foreign  jurisdiction  against  other 
citizens  of  the  home  state  or  sovereignty,  when  the  maintenance  of 
such  suit  in  the  foreign  jurisdiction  is  contrary  to  equity  and  good 
conscience  and  tends  to  defeat  the  policy  of  local  insolvent  laws.  The 
authority  in  question  is  said  to  be  a  part  of  the  inherent  power  of 
a  court  of  chancery  over  persons  subject  to  its  jurisdiction.  But  to 
warrant  its  exercise  the  complaint  must  show  a  clear  equity.  The 
courts  of  one  state  or  sovereignty  will  not  restrain  a  citizen  of  that 
state  from  suing  another  citizen  by  attachment  in  a  foreign  jurisdic- 
tion unless  such  proceeding  clearly  contravenes  the  policy  of  some 
local  law  or  statute  to  which  both  parties  owe  obedience  by  reason  of 
their  common  citizenship.11 


•  Wilson  v.  Keels,  54  S.  C.  545,  71 
Am.  St.  Rep.  816,  32  8.  E.  702. 

lOSercomb  v.  Catlin,  128  IU.  556, 
15  Am.   St.   Rep.   147,  21   N.  E.  606. 

11  Schindelholz  v.  Cullum,  55  Fe1. 
885..  Thayer,  J.,  said:  "For  present 
purposes  it  will  suffice  to  say  that  in 
our  opinion  a  court  has  no  power  to 
enjoin  a  citizen  of  a  foreign  state  or 
sovereignty  from  causing  a  levy  to  be 
made  on  lands  which  are  situated  in 
the  foreign  state,  and  beyond  its  ter- 
ritorial jurisdiction,  because  it  has 
appointed  a  receiver  of  such  property, 
unless  the  person  so  enjoined  is  a 
party,  either  in  person  or  by  represen- 
tation, to  the  litigation  in  which  the 
receiver  was  appointed.  Courts  of 
chancery  doubtless,  have  power  to 
compel  persons  subject  to  their  juris- 
diction to  execute  conveyances  of 
property  located  in  a  foreign  state, 
which  will  generally  be  respected  by 


the  courts  of  the  latter  sovereignty  if 
they  are  executed  in  conformity  with 
their  laws.  Phelps  v.  McDonald,  99 
U.  S.  298-308;  Mil!er  v.  Sherry,  2 
Wall.    237-249;    Watkins    v.    Holman, 

16  Pet.  25-57;  Mitchell  v.  Bunch,  2 
Paige,  606-615.  By  means  of  such 
orders,  and  conveyances  made  there- 
under, a  court  may  be  able  to  vest 
its  receiver  with  the  title  to  realty 
situated  in  a  foreign  jurisdiction, 
which  will  be  there  recognized  as 
valid.  But  an  order  appointing  a  re- 
ceiver of  realty  has  ho  extraterritorial 
operation,  and  cannot  affect  the  title 
to  property  which  is  located  beyond 
the  jurisdiction  of  the  court  by  which 
the  order  was  made.    Booth  v.  Clark, 

17  How.  822-328.  Such  orders,  there- 
fore, only  operate  in  personam,  and 
upon  those  persons  who  are  so  related 
to  the  court,  either  as  parties  to  the 
litigation,  or  by  virtue  of  residence 
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§  6841.  Right  to  sua  receiver  of  foreign  corporation.  It  is  a  gen- 
eral rule  that  before  suit  is  brought  against  a  receiver,  leave  of  the 
court  by  which  he  was  appointed  to  bring  such  suit  must  be  obtained, 
and  that  the  institution  of  a  suit  against  a  receiver  in  his  official 
capacity  without  having  obtained  such  leave  is  a  contempt  of  the 
court  by  which  he  was  appointed.19  This  rule  also  extends  to  suits 
brought  against  a  receiver  in  a  state  other  than  that  in  which  he  was 
appointed.18     The  jurisdiction  of  the  federal  courts  is  held  to  be 


and  citizenship,  that  they  are  bound 
to  yield  obedience  to  its  orders/ '  See 
also  $  3183. 

"In  Bidlaek  v.  Mason,  26  N.  J.  Eq. 
2&2,  the  chancellor  said:  'On  prin- 
ciples of  comity,  the  aid  of  this  court 
will  be  extended  to  a  receiver  of  a 
foreign  corpdration  seeking  to  obtain 
possession  of  property  of  the  corpora- 
tion here,  as  against  the  officers  of 
the  company  who  may  be  endeavor- 
ing by  fraud  or  subterfuge  to  with- 
hold it.1  The* order  of  the  Maryland 
court  appointing  the  receivers  bound 
not  only  the  parties  to  the  suit,  but 
all  residents  and  corporations  of  that 
state,  and  comity  requires  us  to  .re- 
fuse to  aid  them  in  any  attempt  to 
nullify  the  laws  of  their  own  state. 
In  Bagley  v.  Railroad  Co.,  86  Pa.  St. 
291,  where  a  receiver  of  a  corporation 
had  been  appointed  by  a  court  of 
competent  jurisdiction  in  another 
state,  it  was  held  that  creditors  resid- 
ing in  that  state  were  bound  by  the 
decree  appointing  said  receiver,  and 
could  not  attach  assets  of  the  corpo- 
ration in  Pennsylvania  which  the  re- 
ceiver claimed.  The  court  said  that 
the  allowance  of  such  attachment 
would  be  'to  infringe  the  comity  we 
owe  to  the  acts  of  their  (the  attach- 
ing creditors9)  own  courts  within 
their  jurisdiction.  Instead  of  comity, 
this  would  be  unfriendliness,  for  they 
ask  us  to  aid  them  in  the  violation  of 
their  own  law.'  In  Bacon  v.  Home, 
123  Pa.  8t.  452,  16  Atl.  794,  where  an 
assignment  for  the  benefit  of  creditors 
had  been  made  in  another  state,  in 


accordance  with  the  laws  of  that  state, 
it  was  held  that  creditors  residing 
in  that  state  could  not  attach  the  as- 
signed property  in  Pennsylvania.  The 
court  say:  'The  plaintiffs  come  into 
this  state  to  obtain  an  advantage  by 
our  law  which  thej^  could  not  obtain 
in  their  own.  They  are  seeking  to 
nullify  the  law  of  their  own  state, 
and  ask  the  aid  of  our  courts  tp  do  so. 
This  they  cannot  have.  If  for  no  qther 
reason,  it  is  forbidden  by  public  policy 
and  the  comity  which  exists  between 
the  states.'  Richardson  v.  Forepaugh, 
7  Gray  546,  and  Oilman  v.  Ketcham, 
84  Wis.  60,  54  N.  W.  395,  are  to  the 
same  effect. ' '  E.  P.  Kirwan  Mfg.  Co. 
v.  Truxton,  1  Pennew.  (Del.)  409,  42 
Atl.  988. 

See  also  §  3183,  supra. 

IS  See  High  on  Receivers  (4th  Ed.), 
§  254  et  seq.  See  also  the  chapter  on 
Receivers,  supra,  and  §3180,  supra. 

As  to  when  leave  of  court  is  not 
necessary  under  Federal  Judicial  Code, 
§  66,  see  High  on  Receivers  (4th  El.), 
i  395b;  Foster  on  Federal  Practice 
(5th  Ed.),  §314. 

18  United  States.  Barton  v.  Bar- 
bour, 104  U.  S.  126,  26  L.  Ed.  672; 
Peale  v.  Phipps,  14  How.  368,  14  L. 
Ed   459. 

New  Jersey.  Little  v.  Dnsenberry, 
46  N.  J.  L.  614,  50  Am.  Rea  445. 

New  York.  Carrey  v.  Spencer,  36 
N.  Y.  Supp.  886. 

Tennessee.  Hopkins  v.  Conn  el,  2 
Tenn.  Ch.  323. 

Washington,  Bennett  v.  Northern 
Pac.  R.  Co.,  17  Wash.  534,  50  Pac.  496. 
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foreign  to  the  jurisdiction  of  the  state  court  in  this  respect.1*  An 
exception,  however,  exists  in  case  of  torts  committed  or  contracts 
entered  into  by  the  receiver  in  a  foreign  jurisdiction  which  are  un- 
authorized by  the  court  by  which  he  was  appointed  or  beyond  the 
due  administration  of  the  trust.16 

It  has  been  held  that  after  a  state  court  had  appointed  a  receiver 
of  property  of  a  corporation,  stockholders  could  not  bring  suit  against 
the  officers  in  a  court  of  the  United  States,  of  the  same  territorial 
jurisdiction,  without  making  the  receiver  a  defendant.  The  decision 
was  based  upon  the  ground  that  when  a  court  of  competent  juris- 
diction appoints  such  a  receiver,  it  assumes  the  administration  of 
the  estate,  and  it  is  for  that  court  to  determine  whether  it  will  ad- 
judicate claims  for  or  against  the  receiyer,  or  allow  them  to  be  liti- 
gated elsewhere,  and  in  that  case,  the  court  appointing  the  receiver 
and  the  court  in  which  the  stockholders'  bill  was  filed  having  the 
same  territorial  jurisdiction,  the  state  court  had  already  obtained 
jurisdiction  over  all  the  property  and  rights  of  action  which  would 
otherwise  be  within  reach  of  the  federal  court.16  The  receiver  of  the 
assets  of  a  foreign  corporation  appointed  by  a  court  of  the  state 
in  which  such  assets  are  situated  has  authority  to  defend  an  action 
to  foreclose  a  mortgage  upon  the  corporate  property.17 

"§5842.  Ancillary  receivers.  As  has  been  stated,  a  receiver  ap- 
pointed in  one  state  for  an  insolvent  corporation  has  no  title  as 
such  to  property  located  in  another  state  and  not  actually  in  his 
possession.  Where  a  receiver  has  been  appointed  for  an  insolvent 
corporation  in  the  state  by  which  it  was  created,  whether  the  affairs 
of  the  corporation  may  be  settled  to  the  best  interests  of  all  stock- 
holders and  creditors,  rather  than  by  the  action  of  separate  receivers 
in  the  several  states  where  the  corporation  has  assets,  is  a  question 


Where  a  Virginia  receiver  was  sued 
in  the  District  of  Columbia  and 
pleaded  that  leave  had  not  been  od- 
tained  to  sue  him  from  the  Virginia 
court  having  appointed  him,  a  demur- 
rer to  the  plea  was  overruled.  Barton 
v.  Barbour,  104  U.  8.  126,  26  L.  Ed. 
672.  See  also  De  Graffenried  v.  Bruns- 
wick ft  A.  R.  Co.,  57  Ga.  22. 

U  Barton  v.  Barbour,  104  U.  S.  126, 
26  L.  Ed.  672;  Porter  v.  Sabin,  36  Fed. 
475,  aff 'd  149  U.  S.  474,  37  L.  Ed.  816. 

UPhelan  v.   Ganebin,  5  Colo.   14; 


Porter  v.  Kingman,  126  Mass.  141; 
Paige  v.  Smith,  99  Mass.  395;  Kain 
v.  Smith,  80  N.  Y.'  458,  rev  'g  11  Hun 
552. 

W  Fitzgerald  v.  Fitzgerald  ft  Mal- 
lory  Const.  Co.,  41  Neb.  374,  59  N. 
W.  838,  citing  Porter  v.  Sabin,  149 
U.  S.  473,  478,  37  L.  Ed.  815. 

17  Jenkins  v.  John  Good  Cordage  ft 
Machine  Co.,  56  N.  Y.  App.  Div.  573, 
68  N.  Y.  Supp.  239,  aff'd  168  N.  Y. 
679,  61  N.  E.  1130. 


9796 


Ch.  65] 


Foreign  Corporations 


[§5842 


to  be  determined  by  the  courts  of  such  several  states.18  And  a  court 
in  one  state  may  appoint  a  receiver  for  a  corporation  organized  in 
another  state  and  doing  business  in  the  territory  of  the  former  and 
having  property  therein,  although  the  courts  in  the  home  state  of 
the  corporation  may  have  already  placed  its  affairs  in  the  hands  of 
a  receiver.19  When  the  administration  extends  over  assets  located 
in  several  jurisdictions,  it  is  often  convenient  to  apply,  in  advance, 
for  the  assistance  of  the  different  courts,  and  hence  the  practice  has 
become  common  of  applying  for  auxiliary  or  ancillary  appointments.80 
And  a  receiver  appointed  in  the  foreign  state  will  be  regarded  as  an- 
cillary or  auxiliary  to  the  receiver  appointed  in  the  state  to  which  the 
corporation  owes  its  creation.81  The  law  as  recognized  in  the  Circuit 
Courts  of  the  United  States  is  that;  when  the  federal  court  of  juris- 
diction at  the  domicile  of  the  corporation  appoints  a  receiver,  or  makes 
a  decree  winding  up  a  corporation  and  disposing  of  its  assets,  a  decree 
of  foreclosure,  or  any  other  decree  looking  to  a  disposition  of  its 
property,  thereupon,  assuming  that  to  aid  another  federal  court  in- 
volves a  federal  question  which  will  lawfully  support  the  exercise  of 
jurisdiction  by  the  federal  judiciary,  the  Circuit  Courts  in  other  cir- 
cuits will  exercise  ancillary  jurisdiction,  and  assist  in  carrying  out  the 
purpose  of  the  court  at  the  place  of  domicile.88     A  federal  court 


IS  See  §§5833,  5834,  and  5836, 
supra.  See  also  Security  Savings  ft 
Loan  Ass'n  v.  Moore,  151  Ind.  174,  50 
N.  B.  869;  Catlin  v.  Wilcox  Bilver.- 
Plate  Co.,  123  Ind.  477,  18  Am.  St. 
Rep.  338,  8  L.  B.  A.  62,  24  N.  E.  250; 
Thornley  v.  J.  C.  Walsh  Co.,  200  Mass. 
179,  86  N.  E.  355;  American  ft  British 
Mfg.  Co.  v.  International  Power  Co., 
173  N.  Y.  App.  JHv.  319,  159  N.  Y. 
6upp.  582. 

19  Holbrook  v.  Ford,  153  HI.  633,  27 
L.  B.  A.  324,  46  Am.  St.  Bep.  917,  39 
N.  E.  1091;  Life  Ass'n  of  America  v. 
Fassett,  102  111.  315;  Hunt  v.  Colum- 
bian Ins.  Co.,  55  Me.  290,  92  Am.  Dec. 
592;  National  Trust  Co.  v.  Miller,  33 
N.  J.  Eq.  155. 

*0  Sands  v.  E.  S.  Greeley  ft  Co.,  88 
Fed.  130. 

U  Holbrook  v.  Ford,  153  111.  633, 
27  L.  B.  A.  324,  46  Am.  St.  Bep.  917, 
39  N.  E.  1091;  American  ft  British 
Mfg.  Co.  v.  International  power  Co., 


173  N.  Y.  App.  Div.  319,  159  N.  Y. 
Supp.  582. 

WConklin  v.  United  States  Ship- 
building Co.,  123  Fed.  913. 

"This  procedure  and  practice  of 
bringing  auxiliary  suits  originated 
from  the  limitations  imposed  upon  the 
territorial  jurisdiction  of  the  circuit 
courts,  and  from  the  fact  that  many 
railroads  run  into  or  through  two  or 
more  states,  constituting  one  property 
and  one  continuous  line.  *  *  * 
While  the  practice  is  especially  ap- 
plicable to  such  cases  in  which  the 
title  to  real  estate  in  different  juris- 
dictions will  be  conveyed,  it  is  applied 
also  to  cases  involving  the  property 
of  corporations  engaged  in  business 
and  owning  property  in  different  judi- 
cial districts  and  in  different  states. 
The  courts  in  which  the  auxiliary 
suits  are  brought  are  entirely  inde- 
pendent in  faet  of  the  court  of  pri- 
mary  jurisdiction.     The   end  to   be 
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has  power  to  appoint  an  ancillary  receiver  of  assets  of  an  insolvent 
foreign  corpm-ation  within  its  jurisdiction  in  aid  of  a  primary  ap- 
pointment by  a  state  court  of  another  state.1* 

The  appointment  of  an  ancillary  receiver  for  a  foreign  corpora- 
tion is  sustainable  under  the  general  power  of  a  court  of  equity .* 


secured — the  collection  of  all  the  as- 
sets of  the  corporation,  and  their 
uniform  and  equitable  administration 
and  distribution — moves  the  discretion 
of  the  court  to  treat  its  jurisdiction  as 
ancillary,  and  to  aid  in  the  collection 
of  the  assets,  and  to  transmit  them 
to  the  court  of  primary  jurisdiction; 
and  this  course  secures  equality  among 
creditors  and  stockholders  and  econ- 
omy in  the  administration.  Shinney 
v.  Building  Co.,  97  Fed.  9;  Towle  v. 
8ociety,  60  Fed.  131;  Miles  v.  Asso- 
ciation, 95  Fed.  919. "  Lewis  v. 
American  Naval  Stores  Co.,  119  Fed. 
391. 

88  Shinney  v.  North  American  Sav- 
ings, Loan  ft  Building  Co.,  97  Fed.  9; 
Bust  v.  United  Waterworks  Co.,  70 
Fed.  129;  Scaife  v.  Scammon  Inv.  ft 
Sav.  Ass'n,  71  Kan.  402,  80  Pac  957. 

In  Shinney  v.  North  American  Sav- 
ings, Loan  ft  Building  Co.,  97  Fed.  9, 
the  eourt  said:  "It  is  admitted  that, 
when  a  receiver  is  once  appointed  by 
a  federal  eourt,  other  federal  courts, 
through  comity,  will  usually  appoint 
the  same  person  as  receiver  of  the 
assets  within  their  jurisdiction;  but 
it  is  argued  that,  where  the  appoint- 
ment is  first  made  by  a  state  court, 
federal  courts  are  without  power  to 
act,  in  conformity  with  the  principle 
of  comity.  No  reason  for  such  a  dis> 
tinction  is  apparent.  The  state  court 
is  of  co-ordinate  jurisdiction  in  such 
matters  with  the  federal  court  sitting 
in  the  same  locality.  As  between  the 
parties,  its  determination  of  the  in- 
solvency of  the  corporation  and  of  the 
need  for  a  receiver  is  just  as  conclu- 
sive as  if  tfad  in  a  federal  court.  The 
need  for  a  uniform  administration  of 


the  assets  of  an  insolvent  corporation 
inheres  in  the  principles  of  equity, 
and  does  not  vary  with  the  forum 
first  invoked.  It  is  no  unusual  thing 
for  a  federal  court  to  appoint  an 
ancillary  receiver  of  the  assets  within 
its  jurisdiction  in  aid  of  a  primary 
appointment  by  a  state  court  of  an- 
other state.  Sands  v.  E.  S.  Greeley 
ft  Co.,  88  Fed.  130.  In  Bust  v.  Water- 
works Co.,  17  C.  C.  A.  16-20,  the  circuit 
court  of  appeals  of  the  Eighth  circuit 
said:  'It  goes  without  saying  that 
the  court  below  (United  States  circuit 
court  for  the  district  of  Colorado) 
had  the  power,  upon  the  presentation 
to  it  of  the  decree  of  the  court  of 
chancery  of  the  state  of  New  Jersey 
appointing  the  plaintiff  in  error  the 
receiver  of  the  property  of  this  insol- 
vent corporation,  and  the  trustee  for 
its  creditors  and  stockholders,  to  ap- 
.  point  him  receiver  and  trustee,  with 
the  same  powers,  in  the  district  of 
Colorado,  and  to  authorize  him  to  sue 
for  and  to  defend  suits  against  the 
waterworks  company  in  that  district 
in  the  name  of  the  corporation  or  in 
his  own  name.'  " 

.  M  Evans  v.  Pease,  21  B.  I.  187,  42 
Atl.  506. 

"If  this  were  a  bill  asking  me 
merely  to  appoint  a  receiver  ad  in- 
terim, ancillary  to  an  ad  interim  re- 
ceiver appointed  in  New  Jersey/ 1 
should  pay  no  attention  to  it.  But  in 
my  view  it  is  a  bill  asking  me  to 
assist  in  enforcing  a  final  decree 
made  by  the  Circuit  Court  for  the 
District  of  New  Jersey,  and  asking' 
me  to  gather  together  assets,  or  cause 
them  to  be  gathered  together,  so  that 
they  can  ultimately  be  accounted  for 
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For  jurisdictional  purposes  there  is  no  distinction  to  be  drawn  between 
the  power  to  appoint  a  so-called  ancillary  receiver  and  the  power 
to  appoint  an  original  receiver.*5 

When  an  application  for  the  appointment  of  an  ancillary  receiver 
is  made,  the  court  to  which  it  is  addressed  exercises  its  own  original 
jurisdiction.  The  decree  in  the  court  of  the  domicile  of  the  corpo- 
ration is  evidence  in  every  other  state  that  the  corporation  is  in- 
solvent and  that  a  proper  case  exists  in  that  state  for  the  appoint- 
ment of  a  receiver,  and  it  is  to  be  respected  accordingly,  in  obedience 
to  the  constitutional  provision  whereby  full  faith  and  credit  is  to  be 
given  in  each  state  to  the  records  and  judicial  proceedings  of  every 
other  state  of  the  Union.  But  it  is  for  the  court  to  which -the  applica- 
tion is  made  to  decide  what  remedy  it  should  extend  in  the  particular 
case,  whether  the  proper  administration  of  the  assets  requires  the  ap- 
pointment of  receiver.*6  And  being  an  act  of  comity,  such  appoint- 
ment will  not  be  made  where  it  will  be  against  the  interests  of  citizens 
of  the  state,  and  would  serve  no  good  purpose.87 


§  5848.  Procedure  for  appointment  of  ancillary  receiver.  A  court 
has  no  jurisdiction  to  appoint  a  receiver  of  any  sort,  e:ther  ancillary 
or  original,  where  no  suit  is  pending,  and  an  ex  parte  application  by 
a  receiver  appointed  in  another  jurisdiction  for  his  appointment  as 
ancillary  receiver  for  a  foreign  corporation  will  not  be  granted.8* 


where  they  should  ultimately  be  ac- 
counted for;  that  is,  for  the  •Circuit 
Court  for  the  District,  of  New  Jersey. 
It  is  like  any  bill  asking  the  gather- 
ing up  of  assets  by  an  ancillary  pro- 
ceeding for  the  purpose  of  causing 
them  to  be  remitted  to  be  disposed  of 
by  the  court  having  jurisdiction  at 
the  place  of  domicile.  Such  proceed- 
ings relate  alike  to  the  estates  of  de- 
ceased persons,  to  corporations,  and  to 
all  other  subject-matters  where  there 
ia  occasion  for  gathering  together  and 
administering,  marshaling,  and  for- 
warding the  net  results  to  the  court 
of  primary  jurisdiction.  In  my  view, 
it  is  a  proper  bill,  addressed  properly 
to  the  equity  side  of  this  court,  pray- 
ing final  relief  of  the  kind  I  have 
described,  *  *  *  ."  Conklin  v. 
United  States  Shipbuilding  Co.,  123 
Fed.  913. 


««Low  v.  R.  P.  K  Pressed  Metal 
Co ,  91  Cflnn.  91,  99  Atl.  1. 

38  Sands  y.  E.  S.  Greeley  &  Co.,  88 
Fed.  130;  Low  v.  R.  P.  K.  Pressed 
Metal  Co.,  91  Conn.  91,  99  Atl.  1. 

•TBorton  v.  Brines-Chase  Co.,  175 
Pa.  St.  209,  34  Atl.  597. 

Win  re  Brant,  96  Fcl  25?,  in  which 
case  the  court  said  that  "the  conten- 
tion that,  because  receiverships  are 
matters  of  equitable  cognizance,  a  re- 
ceiver can  be  appointed  through  an 
ex  parte'  procedure,  and  without  suit, 
in  eases  other  than  the  exceptional 
ones  above  instanced,  now  seems  to 
me  as  untenable  as  would  be  the  con- 
tention that  a  superior  court,  because 
of  its  general  jurisdiction,  has  power 
to  render  judgment  against  the  maker 
of  a  promissory  note,  without  process 
or  action  against  such  maker,  and  on 
the     ex     parte     application     of    the 
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So  a  receiver  of  an  insolvent  foreign  corporation  appointed  by  a  court 
of  the  state  by  which  the  corporation  was  created  with  power,  as 
far  as  could  be  conferred  by  such  appointment,  to  demand,  sue  for, 
collect,  receive  and  take  into  his  possessin  all  of  the  property,  effects 
and  choses  in  action  of  the  corporation,  cannot  maintain  an  action  in 
another  state  against  such  corporation  as  sole  defendant,  for  the 
purpose  of  procuring  the  appointment  in  such  state  of  an  ancillary 
receiver.89     An  order  granted  ex  parte  appointing  a  resident  of  an- 


h older."  See  also  Qreat  Western 
Min.  &  Mfg.  Co.  v.  Harris,  198  U.  S. 
561,  49  L.  Ed.  1163;  Bay  State  Gas 
Co.  of  Delaware  v.  Bogers,  147  Fed. 
557;  State  v.  McQuillin,  260  Mo.  164, 
168  S.  W.  924. 

It  was  said  in  a  Kansas  case  that 
an  exhibition  to  a  federal  court  of 
the  proceedings  in  a  state  court  of 
another  state,  in  a  suit  wherein  a  re- 
ceiver had  been  appointed  for  an 
insolvent  corporation,  was  sufficient  to 
authorize  the  federal  court  to  appoint 
an  ancillary  receiver  of  assets  within 
its  jurisdiction  in  aid  of  the  domi- 
ciliary appointment  of  a  receiver  by 
such  state  court.  Scaife  v.  Scammon 
Inv.  &  Sav.  Ass'n,  71  Kan.  402,  80 
Pac.  957.  See  also  Bust  j.  United 
Waterworks  Co.,  Ltd.,  70  Fed.  129; 
State  v.  McQuillin,  260  Mo.  164,  168 
S.  W.  924. 

KMabon  v.  Ongley  Elec.  Co.,  156 
N.  Y.  196,  50  N.  E.  805,  rev'g  24 
N.  Y.  App.  Div.  41,  48  N.  Y.  Supp. 
867.  The  court  said:  "Although  the 
plaintiff  alleges  that  he  is  advised 
and  believes  that  he  cannot  perform 
his  duties  as  receiver  without  the  aid 
of  an  ancillary  receiver,  he  confines 
himself  to  the;  mere  assertion  of  ne- 
cessity, without  alleging  any  fact  to 
support  it.  He  points  to  nothing  that 
an  ancillary  receiver  could  do  that 
he  cannot  do  himself.  So  far  as  ap- 
pears, he  has  all  the  power  that  his 
auxiliary  would  have,  if  appointed. 
While  the  laws  of  a  foreign  state  have 
no  force,  as  such,  in  this  state,  still 
our  courts  uphold  the  title  of  a  for- 


eign assignee  or  receiver  upon  the 
principle  of  comity.  If  the  title  is 
by  virtue  of  a  voluntary  conveyance 
or  transfer,  it  is  sustained  as  against 
all,  including  even  domestic  creditors; 
but,  if  it  depends  on  a  foreign  statute 
or  judgment,  it  is.  sustained  against 
all  except  domestic  creditors.  Subject 
to  their  superior  rights,  the  plaintiff 
can  reduce  to  possession  all  the  prop- 
erty of  the  defendant  in  this  state, 
and  can  bring  replevin  for  that  par- 
pose,  or  trover  to  recover  damages 
for  conversion.  Notes  and  accounts 
may  be  collected  by  the  usual  pro- 
ceedings in  our  courts,  which  regard 
a  foreign  receiver  as  representing  the 
original  owner,  and  open  their  doors 
to  him  as  they  do  to  a  domestic  re- 
ceiver. *  *  *  Every  remedy  to 
gather  in  the  assets  is  afforded,  un- 
less it  would  interfere  with  the  policy 
of  the  state  or  impair  the  rights  of 
its  own  citizens.  A  state  that  does 
not  discriminate  between  its  own  citi- 
zens and  those  of  a  foreign  state  dis- 
charges all  the  obligations  required 
by  the  rule  of  courtesy.  We  are  now 
asked  to  sustain  an  action  which  a 
domestic  receiver  cannot  bring  here, 
and  a  foreign  receiver  could  not  bring 
in  his  own  state.  If  the  plaintiff 
should  succeed,  he  would  have  called 
into  •  being  a  receiver  whose  rights 
would  supplant  his  own  in  this  state 
with  no  compensating  advantage,  but 
with  the  disadvantage  of  reducing  the 
fund  going  to  creditors  and  stock- 
holders, owing  to  the  extra  expense 
of  an  additional  receiver.   Why  should 
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other  state  ancillary  receiver  on  his  own  application,  wherein  he 
alleged  his  appointment  as  receiver  in  a  federal  court  of  another  dis- 


one  receiver  ask  to  have  another  re- 
ceiver appointed  for  the  same  prop- 
erty, with  the  same  right  of  posses- 
sion, the  same  right  to  sue,  and  the 
like?  This  aetion  is  against  the  cor- 
poration itself,  as  sole  defendant,  and 
hence  no  relief  can  be  granted  against 
third  persons,  such  as  the  directors  or 
ottiers,  who  may  be-in  possession  of 
its  l>ooks  or  assets.  The  plaintiff  does 
not  ask  lor  a  receiver  or  specific  prop- 
erty involved  in  a  controversy  be- 
tween himself  and  someone  else,  but, 
as  receiver,  he  asks  for'  a  receiver  of 
his* own  corporation,  as  substantially 
tjje-  only  relief  that  he  desires.  He 
bases  his  right  to  this  relief  on  the 
simple  fact  that  the  defendant  has 
property  within  this  state  that  re- 
quires administration.  As  we  read 
tyie.,  question  certified,  he  seeks  to 
maintain  the  action  merely  for  the 
appointment  of  a  receiver,  not  as  an 
aid  to  other  relief,  but  as  an  inde- 
pendent right.  As  he  stands  for  the 
corporation,  lie .  is  really  suing  himself, 
and  is  virtually  the  sole  party  to  both 
sides  of  the  controversy.  -  He  .alleges 
no  aoP  of  omission  or  commission  on 
t$e  $avt  of  the  defendant,  no  neglect 
or  breach  of  duty,  and  nothing  to 
constitute  a  cause  of  action.  If  any 
cause  of  action  is  set  forth,  it  .is  not 
against  the  corporation,  but  against 
its  directors,  who  are  alleged  to  have 
possession  of  its  books  and  papers, 
A  cause  of  aetion  against  third  per- 
sons, not  parties,  would  not  protect 
the  complaint  against  a  demurrer  by 
the  defendant.  Indeed,  the  learned 
counsel  for  the  plaintiff  states  in  his 
points  that  the  allegation  relating  to 
the  directors  '  was  inserted  with  refer- 
ence to  the  use  of  the  complaint  as 
an  affidavit  -in  applying  for  a  receiver, 
and,  so  far  as  it  concerns  the  relief 
prayed  for,  is  wholly  in  the  nature 


of  surplusage. '  Courts  do  not  appoint 
receivers  merely  for  the  asking,  but 
only  on  facts,  alleged  and  proved, 
showing  that  one  is  necessary  for  the 
preservation  of  property,  or  to  accom- 
plish some  other  useful  object.  A 
temporary  receiver  is  frequently  ap- 
pointed before  judgment,  and  as  in- 
cidental to  the  ultimate  relief  sought, 
in  order  to  preserve  the  property  so 
that  it  can  be  distributed  pursuant  to 
the  final  judgment  when  rendered.  A 
permanent  receiver  is  frequently  ap- 
pointed by  the  final  judgment  in  order- 
to  enforce  it,  but  an  action  by  a  for- 
eign receiver  for  the  sole  purpose  of 
securing  an  ancillary  receiver  is  not 
authorized  in  this  state.  A  receiver 
is  sometimes  appointed  by  an  action 
brought  by  a  stockholder  of  a  foreign 
corporation,  with  its  affairs  in  process 
of  liquidation,  upon  proof  of  special 
facts  showing  that  funds  in  this  state 
are  in  jeopardy  owing  to  the  insol- 
vency of  the  custodian  (Redmond  v. 
Hoge,  3  Hun  171)  or  upon  the  allega- 
tion of  facts  showing  danger  of  loss, 
but  in  such  cases  the  stockholders 
were  powerless  without  a  receiver 
(Woerishoffer  v.  Construction  Co.,  6 
Civ.  Proe.  R,  113;  Phoenix  Foundry 
&  Machine  Co.  v.  North  River  Const. 
Co.,  Id.  106).  The  jurisdiction,  how- 
ever, is  extraordinary,  and  is  exer- 
cised only  when  necessary  to  'protect 
some  clear  right  of  a  suitor  which 
would  otherwise  be  lost  or  greatly 
injured,  and  which  could  not  be  saved 
or  protected  by  any  other  action  or 
mode  of  proceeding.'  Cluck  &  B.  Rec. 
§  22.  We  have  no  stockholder  or  cred- 
itor before  us  as  a  party.  A  foreign 
receiver,  without  alleging  any  specific 
facts,  showing  that  it  would  benefit 
him,  or  those  whom  he  represents, 
asks  for  an  ancillary  receiver,  not  as 
incidental  to  final  relief,  but  as  the 
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trict  in  a  suit  brought  by  another  for  the  dissolution  of  the  corpo- 
ration, will  be  vacated.** 

The  jurisdiction  of  the  original  bill  cannot  be  questioned  by  a  stock- 
holder who  has  intervened  in  the  ancillary  suit.*1 

A  statute  providing  that  every  foreign  corporation  engaged  in 
the  state  in  the  construction  or  alteration  of  buildings,  bridges  or 
railroad  structures  shall,  before  doing  business  in  the  state,  appoint 
the  commissioner  of  corporations  its  attorney  upon  whom  all  proc- 
esses may  be  served,  does  not  prevent  a  creditor  of  an  insolvent 
foreign  corporation  from  maintaining  an  ancillary  petition  against 
it  in  the  courts  of  the  state  for  the  appointment  of  a  receiver,  where 
the  corporation  had  not  complied  with  the  statute,  notwithstanding 
the  creditor  who  applied  in  the  state  had  also  applied  for  the  re- 
ceivership in  the  state  by  which  the  corporation  was  created,  and 
such  creditor  was  the  attorney  of  the  insolvent  corporation.  Were 
the  application  above  made  by  the  plaintiff  as  the  attorney  for  the 
foreign  corporation,  a  different  question  would  arise.** 

Nonresident  creditors  of  an  insolvent  foreign  corporation,  being  in- 
terested therein,  may  maintain  a  suit  in  the  courts  of  a  state  other  than 
that  by  which  the  corporation  was  created  to  obtain  the  appointment 
of  an  ancillary  receiver  of  the  assets  of  the  corporation  located  in 


sole  relief.  We  think  this  is  opposed 
to  the  theory  and  law  of  receiver- 
ships." 

SO  Greene  v.  Star  Cash  k  Package 
Car  Co.,  99  Fed.  056,  following  In  re 
Brant,  90  Fed.  257,  and  Mercantile 
Trust  Co.  v.  Kanawha  k  O.  By.  Co.,  39 
Fed.  337,  and  disapproving  Piatt  v. 
Philadelphia  k  B.  B.  Co.,  54  Fed.  509. 

•lMcGraw  v.%Mott,  179  Fed.  046, 
eiting  Gregory  v.  Van  Ee,  100  TJ.  8. 
643,  40  L.  Ed.  566,  where  the  court 
said:  "Manifestly  the  decree  in  the 
main  suit  cannot  be  revised  though 
an  appeal  from  a  decree  on  ancillary 
or  supplemental  proceedings,  thus  ac- 
complishing indirectly  what  could  not 
be  done  directly.19 

It  is  held  by  a  federal  court  in  New 
York  that  intervention  by  persons  in- 
terested in  the  funds  of  the  receiver- 
ship will  not  be  granted  where  all 


the  rights  of  the  parties  applying  may 
be  conserved  without  it,  as  interven- 
tion implies  the  making  of  a  new  and 
independent  party  to  the  litigation 
with  an  independent  attorney,  and  in 
many  cases  an  independent  counsel; 
and,  if  one  creditor  is  allowed  to 
intervene,  there  is  no  reason  why  an- 
other similarly  situated  should  not  be 
accorded  the  same  privilege,  and  it 
would  soon  come  to  pass  that  the 
orderly  conduct  of  the  proceedings 
would  be  obstructed  by  the  large  num- 
ber of  parties  to  be  formally  notified 
of  each  step,  and  the  expenses  of 
administration,  with  allowances  to  at- 
torneys and  to  counsel  for  the  many 
separate  creditors,  would  be  unneces- 
sarily increased.  Sands  v.  E.  8.  Gree- 
ley k  Co.,  80  Fed.  195. 

SiThomley  v.  J.  C.  Walsh  Co.,  800 
Mass.  179,  86  N.  E.  355. 
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such -state  and  for  the  sequestration  thereof  for  the  benefit  of  all 
creditors.* 

A.  suit  for  the  appointment  of  an  ancillary  receiver  is  not  a  con- 
dition of,  or  incident  to,  the  suit  in  which  the  primary  receiver  was 
appointed,  but  such  suit  is  independent  of  the  original  suit,  and  hence 
the  proceedings  for  the  appointment  of  the  ancillary  receiver  can  be 
removed  from  a  state  court  to  the  federal  court.M  The  court  in  which 
ancillary  proceedings  are  instituted  will  usually,  as  a  matter  of  comity, 
appoint  as  receiver  for  an  insolvent  foreign  corporation  the  same  per- 
son who  was  appointed  by  the  court  of  principal  jurisdiction.*5  And 
where  a  receiver  has  been  appointed  by  a  federal  court,  it  is  the 
custom  and  the  practice  in  ancillary  proceedings  in  a  federal  court 
in  another  district  to  appoint  as  the  ancillary  receiver  the  person  ap- 
pointed by  the  other  couft.le    Whether,  after  a  foreign  corporation 


NBnmner  v.  York  Bridge  Co.,  78 
W.  Va.  70S,  90  &  E.  283. 

A  court  has  no  power  to  appoint 
a  receiver  of  a  foreign  corporation 
upon  the  filing  of  a  bill  by  a  creditor 
at  large,  nor  until  he  has  a  judgment 
and  an  execution  returned  unsatisfied, 
and  where  it  has  appointed  an  ancil- 
lary receiver  at  the  suit  of  a  simple 
contract  creditor  of  a  foreign  corpora- 
tion, the  defendant  may  have  uncon- 
ditionally vacated  the  order  appoint- 
ing the  ancillary  receiver.  Moe  v. 
Thomas  McNally  Co.,  138  N.  Y.  App. 
Div.  480,  123  N.  Y.  Supp.  71. 

MShinney  v.  North  American  Sav- 
ings, Loan  k  Building  Co.,  97  Fed.  9. 

U  McGraw  v.  Mott,  179  Fed.  646. 

See  also  the  following: 

Connecticut.  Guarantee  Trust  k 
Safe-Deposit  Co.  v.  Philadelphia,  B. 
k  N.  E.  B.  Co.,  69  Conn.  709,  38  L. 
B.  A.  804,  38  Atl.792. 

Georgia.  Port  Boyal  k  A.  By.  Co. 
v.  King,  93  Ga.  63,  24  L.  B.  A.  730, 
19  8.  E.  809. 

TT*Hfftf  Scaife  v.  Scammon  Inv.  k 
Sav.  Ass'n,  71  Kan.  402,  80  Pac.  967. 

Maryland.  Day  v.  Postal  Tel.  Cable 
Co.,  66  Md.  354,  7  Atl.  608. 

New  Jersey.  Irwin  v.  Granite  State 
Provident  Ass'n,  66  N.  X  Eq.  244,  38 
AU.680. 


Hew  York.  Dunlop  v.  Paterson  Fire 
Ins.  Co.,  12  Hun  627,  aff'd  74  N.  Y. 
145,  30  Am.  Bep.  283;  Hammond  v. 
National  Life  Ass'n,  31  N.  Y.  Misc. 
182,  65  N.  Y.  Supp.  407,  aff'd  58  N. 
Y.  App.  Div.  453,  69  N.  Y.  Supp.  585. 

86  Colonial  Trust  Co.  v.  Pacific  Pack- 
ing k  Navigation  Co.,  142  Fed.  298; 
Lewis  y.  American  Naval  Stores  Co., 
119  Fed.  391;  Coltrane  v.  Templeton, 
106  Fed.  370;  Shinney  v.  North  Amer- 
ican Savings,  Loan  k  Building  Co.,  97 
Fed.  9;  Cohen  v.  Gold  Creek,  Nevada 
Min.  Co.,  95  Fed.  580;  Union  Trust 
Co.  v.  Atchison,  T.  k  S.  F.  B.  Co.,  87 
Fed.  530;  Bayne  v.  Brewer  Pottery 
Co.,  82  Fed.  391;  Farmers'  Loan  k 
Trust  Co.  v.  Northern  Pac.  B.  Co.,  72 
Fed.  26;  Farmers'  Loan  k  Trust  Co. 
v.  Northern  Pac  B.  Co.,  69  Fed.  871; 
Dillon  v.  Oregon  Short  Line  k  U.  N. 
By.  Co.,  66  Fed.  622;  Ames  v.  Union 
Pac  By.  Co.,  60  Fed.  966;  United 
States  Trust  Co.  v.  New  York,  W.  6.  k 
B.  By.  Co.,  25  Fed.  797;  Central  Trust 
Co.  v.  Texas  k  St.  By.  Co',  22  Fed.  135. 

It  is  held  in  New  Jersey  that  when- 
ever application  is  there  made  for  an 
appointment  of  a  receiver  for  a  for- 
eign corporation  which  is  already  in 
the  hands  of  a  receiver  at  the  place  of 
its  domicile,  the  court  in  which  the 
application  is  made  can  do  one  of 
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doing  business  in  a  state  other  than  that  of  its  creation  has  passed 
into  the  hands  of  a  receiver  in  the  state  of  its  domicile,  an  .ancillary 
receiver  will  be  appointed  and,  if  so,  whether  the  domiciliary  receiver 
will  be  appointed  in  the  former  state,  will  depend  upon  the  volume 
and  kind  of  business  done  in  that  state,  and  whether  any  special  inter- 
est of  the  creditors  or  citizens  in  such  state  is  likely  to  be  involved  in 
the  settlement  of  the  insolvent  affairs.*7 


§  5844.  Control  and  administration  of  assets  of  foreign  corporation 
by  ancillary  receiver.  The  ancillary  receiver  of  a  foreign  corpora- 
tion is  amenable  to  the  direction  of.  the  cpurt  by  which  he  was  ap- 
pointed and  of  that  court  only,8*  and  not  to  the  direction  of  the 
domiciliary  receiver.89  He  must  be  appointed  to  take  possession  of 
the  assets  in  the  state  where  he  is  appointed,  and  he  acquires  title  to 
such  assets  only.40  Thus  it  has  been  decided  by  the  United  States 
Supreme  Court  that  a  judgment  in  a  state  court  against  a  person 
appointed  receiver  ancillary  to  an  appointment  by  a  court  of  another 
state  binds  only  the  property  that  is  in  his  custody  as  receiver  and 
within  the  state  in  which  the  judgment  is  rendered,  the  court  ia  which 
primary  administration  was  had  retains  the  custody  of  the  remain- 
der.41   But  a  railroad  receiver  appointed  in  one  state  may  be  directed 

•  •  • 

three  thingB:  First,  it  can  refuse  to  39  Irwin  v.  Granite  State  Provident 
appoint  a  receiver  there,  and  let, the  Ass'n,  56  N.  J.  Eq.  244,  38  Atl.  680. 
domiciliary  receiver  bring  suits  in  the  See  §§5824-5831,  supra., 
state  to  collect .  all  the  debts  of  the  See  for  respective  rights  of  ancil- 
insol vent  corporation  within  its  limits;  lary  and  domiciliary  receivers  of  an 
second,  it  can  appoint  the  domiciliary  insolvent  corporation  .  in  respgct.  Jto 
receiver  as  ancillary  receiver;  third,  voting  and  exercising  act  of  owner- 
it  can  appoint  some  one  other  than  ship  over  stock  in  a  foreign  eoi^ora- 
the  domiciliary  receiver.  Irwin  v.  tion  owned  by  the  corporation  of 
Granite  State  Provident  Ass'n,  56  N.  which  they  are  respectively,  receivers, 
J.  Eq.  244,  38  Atl.  680.  American  &  British  Mfg.  Co.  v.  Inter- 

*1  Irwin  v.  Granite  State  Provident  national  Power  Co.,  173  N..  T.  APP- 

Ass'n,  56  N.  J.  Eq.  244,  88  Atl.  680.  Div.  &19,  159  N.  Y.  Supp.  582. 

WLow  v.B.  P.  K.  Pressed  Metal  4*Holbroofc  v.  Ford,  153  111.  633,  27 
Co.,  91  Conn.  91,  99  Atl.  1,  holding  L.  B.  A.  324,  46  Am.  St.  Rep,  9 17, 
that  "the  officer  becomes  its  officer,  39  N.  B.  1091.  See  f  5834,  .supra, 
and  is  completely  amenable  to  its  con-  41Beynolds  v.  Stockton,  140  tl.  S. 
trol,  and  it  matters  not  whether  he  254,  35  L.  Ed.  464,  cited  in > Bank  Corn- 
is  called  an  ancillary  receiver  or  mere-  missioners  v.  Granite  State  Provident 
ly  a  receiver.  His  title  ta  the  assets  Ass'n,  70  N.  H.  .557,  85  Am.  J3t.  /Bep. 
within  the  jurisdiction  is  <  derived  646,  49  Atl.  124.  , .  *  , ' 
from- its  decree,  and  does  not  depend  In  Beynolds  v.  Stocktop,  140  TL  8. 
upon  comity."  Seer  also  I^ewia  v.  254,.  35  I*  Ed.  464,*  thq.  court ;isaid: 
American- Navel  Stores,  Op.,-  U9  Fed.  -  "Whatever  order*,  ^dements",  qr.de- 
391i-                         .    .  crees  may  be  rendered  Dy  ^he  courts 
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by  the'  court  of  that  state  in  respect  to  such  matters  in  the  opera- 
'.tion  of  the  railroad  as  mnst,for  the  interests  of  all  concerned,  follow 
onfe  role,  although  a  portion  of  the  line  affected  by  the  direction  is 
situated  in  another  state,  in  which  he  has  also  been  appointed  receiver 
of  the  same  road,  for  while  it  is  true  that  no  court  can  enforce  its 
orders. beyond  the  territorial  limits  of  its  jurisdiction,  it  is  also  true 
that,  by  a  rule  of  comity,  based  in  part  upon  paramount  necessity,  the 
authority  of  receivers  appointed  in  one  state  will  be  recognized  in 
many  ways. by  the  courts  of  the  othep. state  within  whose  jurisdiction 
it. may  be  exercised.48  Ordinarily,  ^ railroad  receiver  acting  under 
appointment,  in.  different,  states  in  respect  to  the  same  property  may 
.be  directed  by. the  court  of  one  state  in  respect  to  the  management  of 
the  railroad  under  the  charge  of  that  court,  and  if  such  jurisdic- 
tion affects  portions  of  the  line  in  other  states  where  he  is  receiver, 
the  courts  of  those  states,  where  unity  of  action  is  essential  to  the  best 
interests  of  all  concerned,  will  refrain  from  any  action  interfering 
with  that  direction,  or  will  aid  its  execution  b^  independent  order. 
In  such  cases  an  order  of  court  cannot  be  lield  void  for  want  of  juris- 
diction, because  the  court,  may  rely  for  its  full  enforcement  upon 
an  application  of  this  rule  of  comity  by  the  courts,  of  another  state.43 
As  a  general  rule  the  ancillary  proceedings  are  well  confined  to  con- 
serving the  property  of  the  corporation  which  is  within  the  court 's 
jurisdiction  and  transmitting  the  moneys  into  which  it  may  be  con- 
verted for  distribution  in  th,e  original  proceedings.**  But  while  the 
court  may  order  the  ancillary  receiver  appointed  by.it  to  transmit 
the  assets*  of  the  corporation  in  his  .custody  or  control- to  the  domicil- 
iary receiver,  such  an'  order  will  be  made  only  when  it  is  made  cer- 
tain to  the  court  that  the  creditors  in  the  state  where  the  ancillary 

of  another  state  in  respect  to  ?o  much  administered   by   the    courts   of   one 

of  the  estate  as  is  within  its  limits  state  permits  himself  or  itself  to  be 

must  be  accepted  as  conclusive  in  the  made  a  party  to  the  litigation  in*  the 

courts  of  primary  administration;  and  other." 

whatever  matters  are  by  the  courts  4*  Guarantee  Trust   ft  Safe-Deposit 

of  primary  administration  permitted  Co.  v.  Philadelphia,   B.   ft  N".  E.   B. 

to  be, litigated  in  the  courts  of  an-  Co.,  69  Conn.  709,  38  Ll  B.  A.  804,  38 

other  state  come  within  the  same  rule  Atl.  792. 

of   conclusiveness.     Beyond   this   the  48  Guarantee  Trust  ft  Safe-Deposit 

-  proceedings  of  the  courts  of  a  state  Co.  v.  Philadelphia,  B.  ft  N\  E.  B*.  Co., 

in  which  ancillary  administration  is  "69    Conn.    709,   38   L.   B.   A.    8(4)4,  38 

held  are  not  conclusive  upon  the  ad-  Atl.  792. 

ministration  in  the  courts  of  the  state  44  Way  v.'*  "J.  H.  Way  ft  Sons  Co., 

.  in   which'  primary   administration   is  2l6    Fedl    719;    Lewis    v.    American 

had.     And  this  rule  is  not  changed  Naval  Stores  Co.;  119  t*ed.  391. 

although  a  party  whose  estate  is  being  '  * 
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receivership  is  pending  will  share  proportionately  with  all  the  cred- 
itors,45 as  an  ancillary  or  auxiliary  receiver  is  merely  a  custodian 
of  the  property  within  the  state  where  he  is  appointed  for  the  purpose 
of  preserving  the  assets  belonging  to  the  party  or  corporation  pro- 
ceeded against  within  the  state,  in  order  that  creditors  may  reach 
them  without  being  compelled  to  go  to  a  foreign  jurisdiction  to  prove 
their  claims.4* 

When  the  assets  of  the  foreign  corporation  within  the  jurisdiction 
have  been  collected  by  the  ancillary  receiver,  the  court  may  order  the 
receiver  to  pay  domestic  creditors  in  full  and  to  pay  over  the  balance, 
if  any,  to  the  domiciliary  receiver,  if  the  assets  in  the  hands  of  the  an- 
cillary receiver  be  sufficient  to  do  so.47  When  no  creditor  has  obtained, 


4i  Baldwin  v.  Hosmer,  101  Mich. 
119,  25  L.  R.  A.  739,  59  N.  W.  432. 
See  ff  5326-5842,  supra. 

Where  no  rights  of  domestic  cred- 
itors are  involved,  the  funds  in  the 
hands  of  the  local  receiver  of  a  for- 
eign corporation  will  be  ordered  to 
be  turned  over  to  the  domiciliary  re- 
ceiver for  distribution.  Kean  v.  Su- 
preme Sitting  Order  of  Iron  Hall,  3 
Pa.  Dist.  323. 

MFrowert  v.  Blank,  205  Pa.  299, 
54  Atl.  1000,  quoting  with  approval 
Beach,  Receivers,  §  261. 

A  rule  of  comity  has  arisen,  recog- 
nised by  the  courts,  whereby  the  re- 
ceiver of  the  home  state,  with  title 
to  the  assets,  is  given  a  primary  right, 
and  receivers  in  states  foreign  to  the 
home  of  the  corporation  are  given 
onjy  such  power  as  may  be  necessary 
to  secure  to  the  creditors  in  their  re- 
spective states  a  just  distribution  of 
the  assets  of  the  corporation.  Amer- 
ican &  British  Mfg.  Go.  v.  Interna- 
tional Power  Co.,  173  N.  Y.  App.  Div. 
319,  159  N.  Y.  Supp.  582. 

WFailey  v.  Fee,  83  Md.  83,  32  L. 
R.  A.  311,  55  Am.  St.  Bep.  326,  34 
Atl.  839;  Day  v.  Postal  Tel.  Co.,  66 
Md.  354,  7  Atl.  608.  See  f  5838,  supra. 
See  also  Barley  v.  Oittings,  15  App. 
Cas.  (D.  C.)  427;  American  &  British 
Mfg.  Co.  v.  International  Power  Co., 


173  N.  Y.  App.  Div.  319,  159  N.  Y. 
Supp.  582. 

In  Low  v.  B.  P.  K.  Pressed  Metal 
Co.,  91  Conn.  91,  99  Atl.  1,  it  was 
said:  "The  assets  are  in  its  custody, 
and  are  to  be  disposed  of  as  equity 
and  the  orderly  administration  of 
jurisdiction  of  justice  require.  Its 
judgments  and  decrees  in  respect  to 
these  assets  must  be  accepted  as  con- 
elusive  by  all  other  courts.  Where  a 
receiver,  administrator,  or  other  cus- 
todian of  an  estate  is  appointed  by 
the  courts  of  one  state,  the  courts  of 
that  state  reserve  to  themselves  full 
and  exclusive  jurisdiction  over  the 
assets  of  the  estate,  within  the 
limits  of  the  state.  Reynolds  v. 
Stockton,  140  TJ.  8.  254,  11  Sup. 
Ct.  773  (35  L.  Ed.  464).  It  rests 
in  the  discretion  of  the  court  ap- 
pointing the  receiver  whether  the 
assets  within  its  jurisdiction  shall  be 
distributed  under  its  own  direction  or 
shall  be  transmitted  to  the  primary 
receiver.  U.  8.  v.  Coxe,  18  How.  105 
(15  L.  Ed.  209).  It  is  eminently 
proper  that  claimants  residing  within 
its  jurisdiction  should  be  relieved  from 
the  expense  and  inconvenience  of 
proving  their  claims  in  other  jurisdic- 
tions, and  that  provisions  should  be 
made  for  securing  to  them  equality  of 
distribution  in  respect  to  the  whole 
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by  judgment  or  otherwise,  any  valid  lien  on  the  property  of  the 
corporation  in  the  state,  the  general  principle  is  that  the  prop- 
erty should  be  so  administered  by  the  court  having  appointed  a 
receiver  for  the  property  of  the  foreign  corporation,  that  all  claim- 
ants shall  receive  their  equal  ratable  shares  of  the  whole  prop- 
erty of  the  corporation,  and  the  court  having  appointed  such  re- 
ceiver will,  if  necessary,  protect  claimants  who  are  citizens  of  the 
state  in  their  right  to  receive  such  shares.41  But  the  courts  of 
the  local  or  ancillary  jurisdiction  should,  before  allowing  a  domicil- 
iary receiver  or  other  representative  of  such  corporation  to  with- 
draw the  funds  sequestrated  there,  protect  the  resident  domestic 
creditors  out  of  such  funds  or  otherwise  to  the  extent  of  their  dis- 
tributive shares  in  the  whole  estate  of  the  corporation,4*  and  if 


assets  of  the  corporation;  but  there 
is  no  hard  and  fast  rule  to  control  the 
discretion  of  the  court  in  making  such 
distribution  of  the  assets  as  shall  be 
just  to  all  creditors,  and  ultimately 
effect  a  ratable  distribution  of  all  the 
property  of  the  corporation.  Buswell 
v.  Supreme  Sitting,  161  Mass.  224, 
36  N.  E.  1065  (23  L.  R.  A.  846) ;  Bald- 
win v.  Hosmer,  101  Mich.  119,  59  N. 
W.  432  (25  L.  R.  A.  739).' ' 

4i  Buswell  v.  Supreme  Sitting  Order 
of  Iron  Hall,  161  Mass.  224,  23  L.  R. 
A.  846,  36  N.  E.  1065;  American  k 
British  Mfg.  Co.  v.  International 
Power  Co.,  173  N.  Y.  App.  Div.  319, 
159  N.  Y.  Supp.  582. 

tt&runner  v.  York  Bridge  Co.,  78 
W.  Va.  702,  90  S.  E.  233. 

See  1 5836,  supra. 

Where  the  receivers  of  an  insolvent 
corporation  appointed  in  the  state  by 
which  it  was  created  brought  suit  in 
another  jurisdiction  to  recover  the 
assets  of  the  corporation  in  that  juris- 
diction to  the  end  that  they  might  be 
removed  into  the  court  of  original 
jurisdiction  wherein,  by  appropriate 
decrees,  the  rights  of  all  parties 
might  be  passed  upon,  it  was  held  that 
while  the  court  of  ancillary  jurisdic- 
tion will  usually,  by  appropriate  or- 
ders, proteet  specific  liens  of  local  cred- 


itors by  retaining  the  property  in  its 
jurisdiction  until  they  are  discharged! 
yet  where  before  the  intervention  of 
local  creditors,  or  before  any  sugges- 
tion is  made  that  there  are  any  such 
creditors,  the  funds  brought  into  the 
control  of  the  ancillary  receivers  are 
transferred  to  the  court  of  primary 
jurisdiction  where  full  and  competent 
remedies  may  be  administered,  the 
matter  is,  however,  largely  within  the 
discretion  of  the  court  and  such 
course  will  be  pursued  as  best  pro* 
motes  the  rights  of  all  parties  inter* 
ested  in  it.  Seminole  Securities  Co.  v. 
Southern  Life  Ins.  Co.,  182  Fed.  85. 
In  Frowert  v.  Blank,  205  Pa.  299, 
54  Atl.  1000,  it  was  said:  "When  the 
funds  of  the  insolvent  corporation  in 
Pennsylvania  were  placed  in  the 
hands  of  the  ancillary  receiver,  they 
were  subject  to  the  claims  of  the 
creditors  of  the  corporation  in  this 
state.  The  New  York  receiver  had 
no  lien  upon  them,  and  could  not  take 
possession  without  authority  of  the 
court,  which,  as  has  been  seen,  would 
not  be  granted  as  against  the  rights 
of  domestic  creditors.  The  claims  of 
these  creditors  were  duly  presented 
to  and  proved  before  an  auditor  ap- 
pointed by  the  court  while  the  funds 
were  still  in  the  hands  of  the  receiver, 
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the  assets  are  not  sufficient,  then  should  pay  such  domestic  creditors 
proportionally  out  of  such  assets.*0  And  a  decree  appointing  a 
receiver  for  the  property  of  a  foreign  corporation  in  a  proceeding 
ancillary  to  a  similar  proceeding  and  appointment  of  the  same  person 
a6  permanent  receiver  by  a  court  of  the  state  by  which  the  corpo* 
ration  was  created,  should  direct  the  receiver  not  to  transmit  the 
assets  in  the  state  to  himself  as  receiver  in  the  foreign  state  until 
provision  is  made  for  attaching  creditors  in  the  state.51 

Where  a  court  having  proper  jurisdiction  has  assumed  the  control 
and  administration  of  all  the  assets  of  an  insolvent  benevolent  as- 
sociation  and  appointed  a  receiver  therefor,  and  where  it  appears 
that  the  funds  in  another  state  are  properly  part  of  the  assets  so  to 
be  administered  and  will  be  properly  administered,  it  is  competent 
for  a  court  of  equity  in  the  latter  state,  on  a  bill  by  the  receiver  ap- 
pointed in  the  former  state  asking  that  such  assets  in  the  latter  state 
be  turned  over  to  him,  to  order  the  trustees  of  the  branches  of  such 
association  situated  in  the  state  to  pay  to  him  the  moneys  held  by 
them.58    So  where  a  mutual  benefit  association  had  a  reserve  fund 


and  within  this  jurisdiction,  and 
hence  subject  to  the  orders  of  the 
court.  Until  the  assets  of  an  insol- 
vent foreign  corporation  have  been 
taken  possession  of  by  a  receiver  ap- 
pointed by  the  court  of  the  domicile 
of  the  corporation,  and  while  they  are 
still  within  the  domestic  jurisdiction, 
a  foreign  receiver,  by  virtue  of  his 
appointment,  is  not  in  a  position  to 
assert  his  control  over  the  assets,  nor 
to  exercise  any  authority  over  them  as 
against  domestic  creditors.  The  man- 
ner in  which  payment  may  be  en- 
forced by  domestic  creditors  is  imma- 
terial, and  necessarily  depends  upon 
the  character  of  the  assets,  and  how 
and  by  whom  they  are  held.  The  ap- 
pointment of  a  receiver  here  and  his 
possession  of  the  funds  kept  them 
within  the  jurisdiction  of  the  court 
and  subject  to  its  order.  No  attach- 
ment or  other  process  could  avail  to 
reach  the  money  in  the  hands  of  the 
receiver.  The  creditors  here  had  but 
One  course  to  pursue  to  enforce  their 
claims  .against-   the    money    in    the 


hands  of  the  ancillary  receiver,  and 
that  was  to  prove  them  before  the 
auditor  appointed  to  distribute  the 
fund.  This  was,  in  effeet,  an  action 
to  recover  the  amount  of  the  indebt- 
edness due  the  claimants,  and  it  was 
instituted  before  the  foreign  receiver 
had . ;  obtained  possession  of  the 
debtor's  assets  here,  and  before  his 
claim  to  them  had  been  recognized  in 
this  jurisdiction.  Payment  of  the 
claims  was  thus  properly  enforced 
against  the  assets  of  the  insolvent 
corporation  in  this  state." 

*©  Fawcett  v.  Supreme  Sitting  Order 
of  Iron  Hall,  64  Conn.  170,  24  L.  B. 
A.  815,  29  Atl.  614.  See  also  ff  5827- 
5881,  supra. 

M  Thornley  v.  J.  C.  Walsh  Co.,  200 
Mass.  179,  86  N.  E.  355. 

WFailey  v.  Talbee,  55  Fed.  892. 

Where  a  receiver  has  been  ap- 
pointed for  a  foreign  corporation  by 
a  court  by  which  it  was  created,  for 
the  purpose  of  winding  up  its  affairs, 
and  ancillary  receivers  were  appointed 
for  such  corporation  in  another  state 
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held  by  local  branches  in  different  states,  but  which  was  under  the 
control  of  the  parent  association,  and  upon  the  insolvency  of  the 
association  a  receiver  was  appointed  to  take  possession  of  its  property, 
collect  its  assets,  distribute  the  same,  and  all  persons  within  and  with- 
out such  state  were  ordered  to  deliver  said  property  to  the  receiver 
and  the  association  was  ordered  to,  and  did,  turn  over  to  him  all 
moneys  and  securities  belonging  to  the  reserve  fund  of  the  parent 
lodge  and  held  by  all  of  the  branches  thereof,  it  was  held  that  ancillary 
receivers  for  different  branches,  after  the  payment  of  all  the  expense 
of  administration  and  upon  being  protected  against  claims  already 
filed,  should  be  required  to  transmit  the  balance  of  the  reserve  fund 
to  the  receiver  appointed  in  the  state  by  which  the  corporation  was 
created,  providing  the  court  appointing  such  receiver  would  admit 
the  proof  of  claims  against  the  reserve  fund  when  regularly  certi- 
fied by  the  court  appointing  the  local  receiver,  subject  to  proper 
revision,  and  would  distribute  the  whole  fund  in  its  control  so  that 
local  creditors  should  share  equally  with  other  creditors.*8    Where 


where  it  had  been  doing  business  and 
had  property,  it  was  held  that  cred- 
itors residing  out  of  the  latter  state 
should  not  be  permitted  to  intervene 
in  the  court  in  which  the  ancillary  re- 
ceiver was  appointed  for  the  purpose 
of  setting  up  the  claim  that  they  are 
entitled  to  share  equally  with  resident 
creditors  in  the  funds  in  the  hands  of 
such  receiver,  or  in  order  that  they 
may  be  put  in  a  position  where  they 
may  criticise  and  object  to  the  claims 
of  others,  and  may  examine  and  dis- 
pute the  propriety  of  the  receivers' 
conduct;  but  the  proper  course  for 
creditors,  who  believe  that  they  are 
entitled  to  share  in  the  distribution, 
is  to  file  their  claims  with  the  receiv- 
ers, and  whether  the  same  be  allowed 
or  disallowed  they  will  have  the  same 
opportunity  as  other  creditors  to  over- 
haul the  receivers'  accounts,  and  pre- 
sent their  own  claims  before  the  mas- 
ter to  whom,  in  the  first  instance,  all 
disputed  questions  as  to  the  allow- 
ance or  disallowance  of  claims  are  to 
be  presented,  and  would  object  to  the 
allowance  of  any  other  claims  and  re- 
view the  master's  decision,  if  it  be 


adverse,  ufeon  exceptions  to  his  report. 
In  this  way  the  creditor's  right  to 
share  in  the  distribution  is  judicially 
Considered  and  decided  as  a  question, 
of  right,  unembarrassed  by  any  exer- 
cise of  discretion,  as  would  be  the 
case  if  the  same  question  were  pre- 
sented upon  a  petition  for  interven- 
tion. Sands  v.  E.  S:  Greeley  &  Co., 
80  Fed.  195. 

58Buswell  v.  Supreme  Sitting  Or- 
der of  Iron  Hall,  161  Mass.  224,  23 
L.  R.  A.  846,  36  N.  E.  1065. 

In  view  of  the  well-settled  practice 
of  the  Southern  District  of  New  York 
to  pay  resident  creditors  of  an  insol- 
vent foreign  corporation  in  full  out 
of  the  funds  in  the  hands  of  a  re- 
ceiver appointed  by  that  court,  which 
have  been  realized  by  him,  before  any 
funds  are  sent  out  of  the  state  to  the 
court  of  primary  jurisdiction  for  dis- 
tribution, or  are  distributed  among 
nonresident  creditors,  it  is  held  that  a 
motion  to  transfer  the  funds  realised 
by  an  ancillary  receiver  appointed 
by  such  court,  after  deducting  the  ex- 
penses of  the  receivership,  will  be 
denied  if  it   is  opposed  by  resident 
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an  assignee  has  been  appointed  for  \\\$  assets  of  a  foreign  corpora- 
tion in  the  state  by  which  it  was  creatf 4,  and  an  ancillary  receiver  has 
been  appointed  in  another  state  for  fy$  sequestration  and  preserva- 
tion of  its  assets  in  that  state  and  lor  the  equitable  distribution  of 
the  same  among  the  persons  entitled  thereto,  and  the  foreign  assignee 
upon  his  own  application  was  made  a  party  to  the  proceeding  in 
which  the  ancillary  receiver  was  appointed,  it  was  held  that  the 
court  appointing  such  ancillary  recover  had  power  to  direct  the 
receiver,  after  paying  the  expenses  of  the  receivership,  to  transmit 
the  same  to  the  assignee  for  general  ^ministration,  upon  receiving 
from  him  a  bond  conditioned  for  thf  payment  by  the  assignee  to 
each  shareholder  resident  in  the  state  in  which  such  receiver  was 
appointed,  of  the  same  dividend  on  hit  claim  that  might  be  awarded 
other*  creditors  and  shareholders  throughout  the  country,  without 
any  deduction  on  account  of  any  sum  the  domestic  creditors  and 
shareholders  might  receive  on  account  of  a  special  deposit  in  the  state 
which  the  corporation  was  required  to  pake  under  the  laws  of  such 
state  in  order  to  acquire  the  right  to  do  business  therein,  and  that 
in  default  of  such  payment  to  the  domestic  creditors  and  share- 
holders the  foreign  assignee  would  ffturn  to  such .  receiver  or  his 
successor  the  general  fund  so  paid  over.*4     It  was  held,  however, 


creditors.  Sands  v.  E.  8.  Greeley  & 
Co.,  83  Fed.  772,  setting  forth  the 
reasons  which  have  actuated  the  court 
in  adopting  such  rule.  See  also  Sands 
v.  fi.  8.  Greeley  &  Co.,  80  Fed.  195. 
•4  People  v.  Granite  State  Provi- 
dent Ass'n,  161  N.  Y.  492,  55  N.  E. 
1053.  The  court  said:  "In  the  case 
at  bar  the  foreign  assignee  is  a  party 
to  the  action  upon  his  own  applica- 
tion. He  asks  for  the  transmission 
to  him  in  another  state  of  the  fund 
now  under  the  control  and  in  the  cus- 
tody of  the  courts  of  this  state 
through  the  receiver.  We  think  that, 
the  court  below,  in  directing  the 
transmission  of  the  fund  to  another 
jurisdiction,  had  the  power  «to  im- 
pose such  conditions  as  are  just  and 
reasonable,  with  a  view  to  the  pro- 
tection of  domestic  creditors,  and 
that  was  the  only  purpose  for  which 
the  bond  or  undertaking  wa9  required. 
We  do  not  think  it  can  be  said,  as 


matter  of  law,  that  the  court  was 
bound  to  direct  the  transmission  of 
the  fund  to  the  administration  at  the 
domicile  without  exacting  any  condi- 
tion} whatever.  It  doubtless  had  the 
power  to  do  so  if  it  was  thought  to 
be  yrise  and  expedient.  But  it  deter- 
mined that,  before  sending  the  fund 
out  of  the  jurisdiction  of  the  court, 
it  was  just  and  reasonable  to  require 
the  assignee  to  give  security  to  the 
effect  that  he  would  distribute  the 
fun4  upon  principles  of.  perfect  equal- 
ity. In  other  words,  the  court  had 
power  to  guard  against  any  discrimi- 
nation on  the  part  of  the  foreign  as- 
signee against  domestic  creditors  by 
reason  of  any  trust  fund  which  was 
held  in  this  state  for  their  benefit. 
People  v.  E.  Remington  &  Sons,  121 
N.  7.  328.  We  think,  therefore,  that 
no  rule  of  law  or  any  absolute  legal 
righ|;  of  the  foreign  assignee  was  vio- 
lated by  that  provision  of  the  judg- 
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by  the  court  in  the  state  by  which  the  ancillary  receiver  was  appoint- 
ed, that  such  decision  was  binding  only  so  far  as  it  related  to  prop- 
erty within  the  limits  of  the  state  by  whose  court  the  decision  was 
rendered,  and  that  the  appearance  of  the  assignee  in  the  action  did 
not  enlarge  the  effect  of  such  decision.5*  In  a  preceding  section  has 
been  discussed  the  distribution  among  creditors  of  funds  deposited 
by  a  foreign  corporation  as  a  condition  of  doing  business  in  the  state.56 
Where  a  receiver  of  a  foreign  corporation,  who  has  been  appointed 
ancillary  receiver  in  a  state,  has  accounted  in  such  state,  as  he  had  in 
the  state  by  which  he  was  originally  appointed,  for  all  the  assets 
coming  into  his  hands  in  both  jurisdictions,  and  which  the  referee, 
before  whom  the  accounting  was  had,  finds  were  all  the  assets  that 
could  with  reasonable  diligence  be  collected,  and  for  all  his  expend- 
itures from  the  whole  fund,  the  fact  that  he  did  not  obtain  an  order 
of  the  court  by  which  he  was  appointed  ancillary  receiver  to  turn  over 
the  funds  which  came  into  his  hands  under  such  appointment  to  him- 
self as  receiver  under  the  appointment  of  the  court  of  the  state  by 
which  the  corporation  was  created,  will  not  result  in  a  surcharge 
of  his  accounts,  if  he  shows  that  he  has  in  fact  disbursed  the  moneys 
properly  and  without  prejudice  to  the  citizens  of  the  state  by  which 
he  was  appointed  ancillary  receiver.57  The  order  of  the  court  of  the 
domiciliary  state  approving  his  accounts  will  protect  him  in  the 
state  in  which  he  was  so  appointed  ancillary  receiver.55 

§  5846.  Conflict  of  jurisdiction  between  courts.  Jurisdiction  of  a 
state  court  of  the  property  of  a  foreign  corporation  within  the  state 
attaches  so  as  to  prevent  interference  on  the  part  of  a  federal  court, 
when  a  receiver  has  been  appointed,  the  judicial  process  served,  and 
the  receiver  duly  qualified,  although  the  receiver  appointed  by  the 
state  has  not  taken  actual  possession  of  the  property.50    Where  a 


ment  requiring  him  to  give  the  secu- 
rity referred  to." 

00  Bank  Commissioners  v.  Granite 
State  Provident  Ass'n,  70  N.  H.  557, 
85  Am.  St.  Rep.  646,  49  Atl.  124,  con* 
struing  the  effect  of  People  v.  Gran- 
ite State  Provident  Ass'n,  161  N.  Y. 
492,  5o  N.  E.  1053. 

00  See  |  5830,  supra. 

07  Strauss  y.  Casey  Machine  k  Sup- 
ply Co.,  68  N.  T.  Misc.  474,  124  N.  Y. 
8upp.  32. 

M  People  v.  Republic  Saving  k  Loan 


Ass'n,  119  N.  Y.  App.  Div.  502,  104 
N.  Y.  Supp.  1136;  Strauss  v.  Casey 
Machine  k  Supply  Co.,  68  N.  Y.  Misc. 
474,  124  N.  Y.  Supp.  32. 

00  Palmer  v.  Texas,  212  U.  S.  118, 
53  L.  Ed.  435,  following  Farmers1 
Loair  k  Trust  Co.  v.  Lake  St.  El.  R. 
Co.,  177  U.  S.  59,  44  L.  Ed.  671,  and 
distinguishing  Shields  v.  Coleman,  157 
U.  S.  168,  39  L.  Ed.  660.  Mr.  Justice 
Day  said:  "This  principle  was  rec- 
ognized in  Farmers'  Loan  k  Trust 
Co.  v.  Lake  Street  Elevated  B.  Co., 
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federal  court  has  appointed  a  receiver  for  a  foreign  corporation 
owning  real  estate  within  the  jurisdiction  of  the  court,  on  a  bill 
exhibited  by  stockholders  and  creditors  praying  that  a  receiver  be 
appointed  to  take  possession  of  all  the  assets  of  the  corporation  and 
that  it  be  liquidated  and  wound  up  under  the  supervision  of  the 
court,  the  corporation  having  answered  the  bill,  admitting  its  allega- 
tions and  consenting  and  agreeing  that  a  receiver  be  appointed,  and 
having  submitted  to  the  jurisdiction  of  the  court,  such  court  should  be 
recognized  as  the  court  of  primary  jurisdiction  by  other  courts  in 
which  proceedings  of  a  similar  nature  are  subsequently  instituted,  in- 
cluding a  proceeding  instituted  by  a  single  stockholder  in  a  federal 
court  sitting  in  the  state  by  which  the  corporation  was  created,  and  in 
which  it  does  no  business,  owns  no  property  and  has  but  one  stock- 
holder, who  owns  only  one  share,  to  meet  the  requirements  of  the 
law  of  such  state  that  one  director  of  a  corporation  created  under 
its  laws  should  be  a  resident  of  the  state.60 


177  U.  8.  59,  44  L.  Ed.  670,  in  which 
this  court  said:  'The  possession  of 
the  res  vests  the  court  which  has  first 
acquired  jurisdiction  with  the  power 
to  hear  and  determine  all  controver- 
sies relating  thereto,  and,  for  the  time 
being,  disables  other  courts  of  co- 
ordinate jurisdiction  from  exercising 
like  power.  This  rule  is  essential  tor 
the  orderly  administration  of  justice, 
and  to  prevent  unseemly  conflicts  be- 
tween courts  whose  jurisdiction  em- 
braces the  same  subjects  and  persons. 
Nor  is  this  rule  restricted  in  its  ap- 
plication to  cases  where, property  has 
been  actually  seized  under  judicial 
process  before  a  second  suit  is  insti- 
tuted in  another  court,  but  it  often 
applies  as  well  where  suits  are  brought 
to  enforce  liens  against  specific  prop- 
erty, to  marshal  assets,  administer 
trusts,  or  liquidate  insolvent  estates 
and  in  suits  of  a  similar  nature  where 
in  the  progress  of  the  litigation,  the 
court  may  be  compelled  to  assume  the 
possession  and  control  of  the  property 
to  be  affected.  The  rule  has  been 
declared  to  be  of  especial  importance 
in  its  application  to  federal  and  state 
courts.     *     *     *    If  this  rule  is  not 


applied,  a  court  of  competent  juris- 
diction, which,  by  the  law  of  its  own 
procedure,  has  acquired  jurisdiction 
of  property,  may  find  itself,  as  in  this 
case,  after  final  judgment,  maintain- 
ing its  right  over  the  property,  at  the 
conclusion  of  the  litigation  deprived 
of  the  subject-matter  of  the  suit.  In- 
deed, this  case  would  be  an  apt  illus- 
tration of  that  situation.  The  courts 
of  Texas  have  sustained  the  right  to 
the  receivership,  and  have  held  it  was 
only  suspended  pending  the  appeal; 
but,  when  it  comes  to  enforcing  the 
right  to  administer  the  property,  if 
the  federal  receivership  is  maintained, 
the  court  of  original  jurisdiction  finds 
itself  stripped  of  the  property,  and 
the  same  being  administered  in  an- 
other court  which  acquired  its  domin- 
ion over  the  property  after  it  had  be- 
come subject  to  the  state  jurisdic- 
tion." 

60  Lewis  v.  American  Naval  8tores 
Co.,  119  Fed.  391.  See  also  Palmer  v. 
Texas,  212  TJ.  S.  118,  53  L.  Ed.  435, 
aff'g  158  Fed.  705;  Farmers'  Loan  & 
Trust  Co.  v.  Northern  Pac.  By.  Co., 
72  Fed.  26. 

In   McKinney  v.   Kansas   Natural 
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§  6846.  Receivers  for  corporations  incorporated  in  different  states. 
Where  two  railway  corporations  incorporated  in  different  states  are 
consolidated,  and  the  consolidated  corporation  is  operating  the  rail- 
road which  extends  through  such  states  as  an  entire  property,  and 
a  mortgage  has  been  executed  by  the  consolidated  corporation  upon  the 
entire  road,  a  federal '  court  sitting  in  one  of  the  states  may  ap- 
point a  receiver  to  take  charge  of  the  railroad  as  an  entity.61  But 
where  a  state  court  has  appointed  a  receiver  for  that  portion  of  the 
railway  which  lies  within  the  jurisdiction  of  the  state,  and  such  re- 
ceiver refuses  to  turn  over  the  property  in  his  possession  to  the  re- 
ceiver  appointed  by  the  federal  court,  the  latter  court  will  not 
enjoin  him  irom  operating  the  road  or  disturb  his  possession.69  A 
federal  court  may  decree  a  foreclosure  and  sale  of  a  railroad  situated 
in  different  states  under  a  mortgage  executed  upon  it  as  an  entity  by  a 
corporation  chartered  by  different  states  and  compel  the  corporation 
to  execute  a  deed  to  the  purchaser  of  the  entire  line  of  railroad  though 
part  of  it  is  in  another  state  than  that  in  which  the  court  is  sitting.68 


X.  POWER  AND  RIGHTS  OF  FOREIGN   CORPORATIONS  REGARDING  PROPERTY 

§  5847.  In  general.  While  strictly  speaking,  the  legal  existence  of 
a  corporation  is  confined  to  the  state  which  created  it  and  endowed  it 
with  its  powers,  capacities  and  rights,  and  it  can  only  exercise  these 


Gas  Co.,  206  Fed.  772,  aff'd  209  Fed. 
300,  it  was  held  that  a  state  court 
had  acquired  jurisdiction  over  the 
property  of  a  foreign  corporation 
within  the  state  by  the  institution 
of  an  action  by  the  attorney  general 
against  it  to  prohibit  it  from  doing 
business  in  the  state  in  violation  of 
the  anti-trust  laws  thereof,  notwith- 
standing a  federal  court  in  an  action 
subsequently  brought  therein  had  ap- 
pointed  receivers  for  such   property. 

For  the  distinction  between  the 
powers  of  a  temporary  and  permanent 
receiver  of  the  property  of  a  foreign 
corporation  in  New  York,  see  Strauss 
v.  Casey  Machine  &  Supply  Co.,  68 
N.  Y.  Misc.  474,  124  N.  Y.  Supp.  32; 
Howell  v.  The  German  Theater,  64 
N.  Y.  Misc.  110,  117  N.  Y.  Supp.  1124. 

61Wilmer  v.  Atlanta  Sb  R.  Air-Line 
R.  Co.,  2  Wood  409,  Fed.  Cas.  No.  17, 


775.  See  also  Ellis  v.  Boston,  H.  & 
E.  R.  Co.,  107  Mass.  1;  McElrath  v. 
Pittsburgh  &  S.  R.  Co.,  55  Pa.  St.  189. 
See  §5217.  See  also  1 4814  et  seq., 
supra. 

See  as  to  receiverships  over  prop- 
erty of  railroad  lying  in  different 
states  and  operated!  by  a  corporation 
formed  by  consolidation  of  corpora- 
tions of  different  states.  Chattanooga 
Terminal  Ry.  Co.  v.  Felton,  69  Fed. 
273;  Central  Trust  Co.  v.  Wabash,  St. 
L.  &  P.  Ry.  Co.,  29  Fed.  618;  Atkins 
v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  29 
Fed.  161.  See  also  $§4814-4831, 
supra. 

68Wilmer  v.  Atlanta  &  R.  Air-Line 
Ry.  Co.,  2  Woods  409,  Fed  Cas.  No. 
17,775. 

68  Muller  v.  Dows,  94  U.  S.  448,  24 
L.  Ed.  208. 
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powers,  capacities  and  rights  in  another  state  by  the  permission, 
x  ress  or  implied,  of  the  legislature  of  such  state,  the  mere  right 
of  such  corporation  to  purchase,  hold  and  sell  property,  not  being 
in  its  nature  strictly  a  franchise,  will  be  recognized  and  protected 
in  another  state,  subject  only  to  the  qualification  that  the  enjoyment 
and  exercise  of  such  right  shall  not  be  contrary  to  the  laws  or  settled 
policy  of  the  latter  state,  or  prejudicial  to  its  interests  or  those  of 
its  citizens.64  It  may  therefore  be  laid  down  as  a  general  rule  de- 
ductible from  the  authorities  that  except  in  so  far  as  its  powers  may 
be  restricted  by  its  charter  and  the  objects  of  its  creation,  a  corpo- 
ration has  the  power,  and,  by  comity,  the  right,  to  acquire  and  hold 
real  and  personal  property,  by  conveyance,  devise  or  bequest,  in 
another  state  than  that  by  which  it  was  created,  provided  it  is  not 
contrary  to  the  laws  or  public  policy  of  such  other  state.  And  sub- 
ject to  the  same  qualifications,  a  foreign  corporation  may  take  a 
lease  or  mortgage,  and  may  take  and  hold  property  as  trustee,  exec- 
utor, administrator  and  in  other  fiduciary  capacity.66 

§  5848.  Bight  of  foreign  corporation  as  to  name.  The  right  of  a 
foreign  corporation  to  secure  protection  of  its  corporate  name  and 
its  liability  for  using  improperly  the  name  of  another  corporation, 
whether  domestic  or  foreign,  and  the  remedies  in  each  instance,  have 
been  considered  elsewhere.66 


§  5849.  Powers  of  foreign  corporation  as  tp  personal  property.    In 

the  absence  of  prohibitive  legislation  a  corporation  may  acquire, 
hold  and  convey  personal  property  as  fully  in  another  state  as  in  the 
state  of  its  incorporation.67    A  statute  providing  that  a  foreign  cor- 

**  Thompson   v.   Waters,   25   Mich.         New  Yofrk.     Lancaster  v.  Amster- 
214,  12  Am.   Rep.  T243.     See  §§  1072- 
1264,  supra. 

The  presumption  is  that  the  right 
to  contract  concerning,  to  take,  and 
to  convey  title  to,  real  and  personal 
property,  is  free.  Blodgett  v.  Lanyon 
Zinc  Co.,  120  Fed.  893. 

«S  District  of  Columbia.  See  Groo 
v.  Norman  &  Robinson,  42  App.  Caa. 
387. 

Michigan.  Thompson  v.  Waters,  25 
Mich.  214,  12  Am.  Rep.  243. 

Missouri.  Broadway  Bond  St.  Co. 
v.  Fidelity  Printing  Co.,  182  Mo.  App. 
309,  170  S.  W.  394. 


dam  Improvement  Co...  140  N.  Y.  576. 
24  L.  R.  A.  322,  35  >\  F    064 

North  Carolina.     Barco!!       .   TTi^ 
rood,  118  N.  C.  712,  24  S.  E.  124. 

Texas.  Lake  V?ew  Lan  I  'Jj.  v.  Sin 
Antonio  Traction  Co.,  95  Tex.  252,  66 
S.  W.  766;  San  Antonio  v.  Salvation 
Army  (Tex.  Civ.  App),  127  S.  W. 
c60.  See  also  House  of  Mercy  of  New 
York  v.  Davidson,  90  Tex.  529,  30  S. 
W.  924. 

Vermont.  Pagre  v.  Heineberg,  40 
Vt    81.  94  Am.  Dec.  378. 

«6See  §§7C5,  736,  supra. 

67  Blodgett  v.  Lanyon  Zinc  Co.,  120 
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poration  doing  business  within  the  state  shall  comply  with  certain 
prescribed  conditions,  and  that,  in  event  of  its  failing  to  do  so,  it  shall 
be  subject  to  a  fine  and,  in  addition  thereto,  cannot  maintain  or  defend 
any  suit  or  action,  either  legal  or  Equitable,  in  any  of  the  courts  of  the 
state,  upon  any  demand,  whether  arising  out  of  contract  or  tort,  does 
not  prohibit  the  mere  ownership  of  personal  property  in  the  state 
by  a  foreign  corporation  not  hftving  complied  with  such  statutory 
requirements,  and  such  a  corporation  may  be  subjected  to  the  usual 
liabilities  and  avail  itself  of  the  privileges  incident  to  the  owner- 
ship of  personal  property  within  the  state.,§ 

A  statute  requiring  a  foreign  corporation  to  file  a  copy  of  its  charter 
and  a  statement  in  a  designated  office  before  it  shall  be  permitted 
to  do  any  business  in  the  state  and  to  pay  certain  fees  for  so  doing, 
and  providing  that  no  foreign  corporation  shall  have  or  exercise 
any  corporate  powers  or  be  permitted  to  do  any  business  in  the 
state  until  the  said  fees  shall  be  paid,  does  not  prohibit  foreign 
corporations  from  acquiring  personal  property  in  the  state.69  Nor 
does  such  a  statute  prohibit  a  foreign  corporation  from  suing 
to  protect  personal  property  acquired  by  it  in  the  state.70  One  who 
has  in  possession  personal  property  sold  by  a  foreign  corporation 
to   another   person   cannot,   in   an   action  of  trover   by   the   pur* 


Fed.  893;  Craig  v.  A.  Leschen  &  Sons 
Rope  Co.,  38  Colo.  115,  87  Pac.  1143; 
Mergenthaler  Linotype  Co.  v.  Hays, 
182  Mo.  App.  113,  168  S.  W.  239. 

The  fact  that  a  foreign  corporation 
may  have  acquired  some  personal 
property,  in  the  state,  or  had  occasion 
to  bring  it  into  the  state  for  sale  or 
safe-keeping,  does  not  of  itself  prove 
that  the  corporation  was  doing  busi- 
ness in  the  state  within  the  meaning 
of  a  statute  providing  that  no  foreign 
corporation  shall  transact  any  busi- 
ness in  the  state,  or  acquire,  hold  or 
dispose  of.  any  property,  real  or  per- 
sonal, within  the  state,  until  it  shall 
have  complied  with  certain  require- 
ments of  the  statute.  State  v.  Robb- 
Lawrence  Co.,  15  N.  D.  55,  106  N. 
W.  406. 

See  Mergenthaler  Linotype  Co.  v. 
Hays,  182  Mo.  App.  113,  168  S.  W. 
239,  holding  that  mere  ownership  of 
personalty   is   not   doing  business  in 


state.  See  also  General  Conference  of 
Free  Baptists  v.  Berkey,  156  Cal.  466, 
105  Pac.  411. 

For  acquisition  and  holding  of  per- 
sonal property  by  corporations  gen- 
erally, see  §§  1072-1081,  supra. 

St  Mergenthaler  Linotype  Co.  v. 
Hays,  182  Mo.  App.  113,  168  S.  W. 
239. 

St  Craig  v.  A.  Leschen  &  Sons  Hope 
Cov  38  Colo.  115,  87  Pac.  1143. 

70  Craig  v.  A.  Leschen  &  Sdts  Pope 
Co..  38  Colo.  115,  87  Pac.  1143,  Ba<?ev. 
.T.,  said:  "There  is  nothing  in  the 
pet  which  prohibits  foreign  corpora- 
tions from  acquiring  personal  prop- 
erty in  the  stst*.  Having  acquired 
it,  they  have  the  rfsrht  to  protect  it 
from  unlawful  interference.  If  this 
were  not  true,  evil  disposed  persons 
mteht  appropriate  such  property  to 
their  own  use  without  fear  of  punish- 
ment." 
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chaser  to  obtain  possession  of  the  property,  refuse  to  turn  over  the 
property  on  the  ground  that  the  foreign  corporation  has  not  com- 
plied with  the  laws  of  the  state.71  Under  a  statute  providing  that 
no  foreign  corporation  shall  do  business  in  the  state  until  it  has 
complied  with  certain  conditions  precedent  to  its  right  to  do  busi- 
ness therein  and  procured  a  certificate  of  such  compliance,  and 
prohibiting  a  noncomplying  corporation  from  maintaining  any  action 
in  any  court  of  the  state  on  a  contract  made  by  it  in  the  state,  it 
is  held  that  a  foreign  corporation  which  is  the  assignee  of  a  chattel 
mortgage  may  foreclose  it  by  statutory  proceedings,  although  it  has 
not  complied  with  the  statutory  requirements,  as  such  proceedings 
do  not  constitute  an  " action"  within  the  meaning  of  the  statute.7* 

§  5860.  Power  of  foreign  corporations  to  acquire  and  hold  stock 
in  domestic  corporations.  The  right  of  a  foreign  corporation  to  ac- 
quire shares  of  a  stock  in  a  domestic  corporation  has  been  considered 
elsewhere  in  connection  with  the  power  of  one  corporation  to  sub- 
scribe for,  take  or  hold  shares  of  stock  in  another  corporation.78  The 
general  rule  that  a  corporation  cannot  purchase  and  hold  stock  in 
another  corporation  is  peculiarly  applicable  where  the  object  in  do- 
ing so  is  to  obtain  control  of  the  business  of  the  other  corporation 
and  remove  competition,  and  in  such  a  case  and  even  where  the  pur- 
chase would  otherwise  be  valid,  the  purchase  and  holding  of  the 
stock  is  contrary  to  public  policy  and  illegal,  as  it  tends  to  a  mo- 
nopoly, and  this  is  especially  true  when  a  foreign  corporation  thus 
undertakes  to  control  and  swallow  up  a  domestic  corporation.74 

Where  the  courts  of  a  foreign  state  in  which  a  corporation  is 
doing  business  have  decided  that  one  corporation  cannot  subscribe 
for,  purchase  or  hold  shares  of  stock  in  another  corporation  with- 
out legislative  sanction  and  that  there  is  no  legislative  sanction,  and 
the  constitution  of  such  state  provides  that  foreign  corporations  shall 
not  be  allowed  to  transact  business  within  the  state  on  more  favor- 
able conditions  than  are  prescribed  by  law  to  domestic  corporations, 
the  courts  of  the  corporation's  domicile  will  not  hold  that  a  foreign 

71 L.  C.  Smith  &  Bros.  Typewriter  Capsule  Go.  v.  United  States  Capsule 

Go.  v.  Blakemore,  183  111.  App.  14.  Co.,  67  Fed.  414,  418;  Golden  v.  Cer- 

78  Herald  &   Globe  Ass'n  v.   Clere  venka,  278  111.  409,  116  N.  £.  273. 

Clothing  Co.,  86  Vt.  141,  84  Atl.  23.  74  See  §  1131,  supra.    See  also  Buck- 

73  See  §§  1116-1133,  supra.    See  also  eye     Marble     &     Freestone     Co.     v. 

Mannington    v.   Rocking   Valley    By.  Harvey,  92   Tenn.   115,   18  L.  B.  A. 

Co.,  183  Fed.  133;  Bogers  v.  Nashville,  252,  36  Am.  St.  Bep.  71,  20  S.  W.  427. 
C.  &  St.  L.  By;  Co.,  91  Fed.  299;  Merz 
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corporation  has  power  in  such  foreign  state  to  purchase  and  hold 
stock  in  toother  corporation.79  But  the  same  court,  in  construing 
the  general  corporation  act  of  its  own  state,  held  that  the  provision 
therein  that  no  corporation  organized  or  to  be  organized  thereunder 
should  purchase,  hold,  sell  or  otherwise  dispose  of  shares  of  stock  in 
any  corporation,  domestic  or  foreign,  and  the  provision  that  foreign 
corporations  doing  business  in  the  state  should  be  subject  to  the 
provisions  of  the  corporation  act  as  far  as  it  could  be  applied  to 
them,  did  not  prohibit  dealings  in  shares  of  stock  by  foreign  corpora- 
tions doing  business  in  the  state.76  And  where  the  statutes  of  a  state 
authorize  corporations  organized  under  its  laws  to  acquire  or  hold 
stock  in  other  corporations,  a  foreign  corporation  can  hold  stock  in  a 
corporation  created  by  such  state.77 

§  5851.  Acquisition  and  holding  of  real  property  by  foreign  corpo- 
ration. In  many  states  there  are  statutes  which  expressly  provide 
that  foreign  corporations  may  acquire  and  hold  real  property,  or 
that  they  may  do  so  to  a  certain  extent  or  for  certain  purposes.78 
But  an  express  statutory  provision  is  not  necessary  to  enable  for- 
eign corporations  to  do  so.  By  the  law  of  comity,  a  corporation  has 
the  power  to  acquire  and  hold  real  property,  by  purchase  or  other- 
wise, in  other  states  than  that  by  which  it  was  created,  provided  its 
charter  and. the  governing  laws  of  the  domiciliary  state  permit  it  to 
do  so,  and  provided  it  is  not  prohibited  from  doing  so  by  the  laws 


W-Coler  v.  Taeoma  Railway  &'Power 
Co.,  65  N.  J.  Eq.  347,  103  Am.  St. 
Rep.  786,  54  Atl.  413,  rev*g  64  N.  J. 
Eq.  117,  53  Atl.  680.  The  court, 
after  stating  that  the  doctrine  pro- 
hibiting the  purchase  and  sale  of 
stock  by  a  corporation  rested  on  the 
'considerations  of  public  policy,  con- 
tinned:  "The  doctrine  that  it  was 
impolitic  to  allow  a  corporation  whose 
chartered  powers  were  subject  to  mod- 
ification at  the  will  of  the  state  to 
exercise  control  over  a'  domestic  cor- 
poration would  seem  necessarily  to 
imply  that.it  was  deemed  equally  im- 
politic to  permit  such  control  by  a 
corporation  whose  chartered  powers 
were  generally  independent  of  the 
state.  The  application  of  the  restric- 
tion  to   a    foreign    corporation   is   a 


mere  interpretation,  not  an  extension 
of  the  doctrine.' 9 

See  also  §1123,  supra;  Golden  v. 
Cervenka,  278  111.  409,  116  N.  E.  273. 

76  Island  Heights  &  S.  P.  Bridge 
Co.  v.  Brooks  &  Brooks  Corporation, 
88  N.  J.  L.  613,  97  Atl.  267. 

*7Hyams  v.  Old  Dominion  Co.,  113 
Me.  294,  L.  R.  A.  1915  D  1128,  93  Atl. 
747. 

7$  See  Columbus  Buggy  Co.  v. 
Graves,  108  111.  459;  Lancaster  v. 
Amsterdam  Improvement  Co.,  140  N. 
Y.  576,  24  L.  B.  A.  322,  35  N.  E.  964, 
rev'g  72  Hun  18,  25  N.  T.  Bupp.  809. 

As  to  the  power  of  corporations 
generally  with  regard  to  the  acquisi- 
tion and  holding-  of  real  property,  see 
Chap.  29,  supra. 
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or  public  policy  of  the  other  state.  Subject  to  these  qualifications, 
the  right  of  a  foreign  corporation  to  acquire,  hold  and  convey  real 
property  is  the  same  as  that  of  an  individual  or  of  a  domestic  cor- 
poration.70 And,  in  the  absence  of  prohibitive  legislation,  such  a 
corporation  may  acquire,  hold  and  convey  real  estate  as  fully  in 


79  United  States,  American  ft  For- 
eign Christian  Union  v.  Yount,  101 
U.  8.  352,  25  L.  Ed.  888;  Cowell  v. 
Springs  Co.,  100  U.  S.  55,  25  L. 
Ed.  547;  Blodgett  v.  Lanyon  Zine  Co., 
120  Fed.  893;  American  Waterworks 
Co.    of    Illinois    v.    Fanners'    Loan 

4  Trust  Co.,  73  Fed.  956;  New  Hamp- 
shire Land  Co.  v.  Tilton,  19  Fed.  73; 
Hards  v.  Connecticut  Mut.  Life  Ins. 
Co.,  8  Bias.  234,  Fed.  Cas.  No.  6,055; 
Farmers'  Loan  ft  Trust  Co.  v.  Me- 
Kinney,  6  McLean  1,  Fed.  Cas-.  No. 
4,667;  New  York  Dry  Dock  v.  Hicks, 

5  McLean  111,  Fed.  Cas.  No.  10,204. 
Arkansas.    Bachels  v.  Stecker  Coop- 
erage Works,  95  Ark.  6,   128  8.  W. 
348. 

Colorado.  Craig  v.  A.  Leschen  ft 
Sons  Bope  Co.,  38  Colo.  115,  87  Pac. 
1143. 

District  of  Columbia.  Groo  v.  Nor- 
man ft  Bobinson,  42  App.  Cas.  387; 
Iglehart  v.  Iglehart,  26  App.  Cas.  209, 

6  Ann.  Cas.  732,  aff'd  204  U.  S.  478, 
51  L.  Ed.  575. 

Illinois.  Barnes  v.  Suddard,  117  111. 
237,  7  N.  E.  477;  Santa  Clara  Female 
Academy  v.  Sullivan,  116  111.  375,  56 
Am.  Bep.  776,  6  N.  E.  183;  Columbus 
Buggy  Co.  v.  Graves,  108  111.  459. 
See  also  §  127,  supra,  and  Eaton  v. 
Woman's  Home  Missionary  Soe.  of 
M.  E.  Church,  264  111.  88,  105  N.  E. 
746;  Stevens  v.  Pratt,  101  111.  206; 
Manhattan  Co.  v.  Everss,  171  HL  App. 
449. 

Indiana.  Elston  v.  Piggott,  94  Ind. 
14;  Cincinnati,  U.  ft  F.  W.  B.  Co.  V. 
Pearce,  28  Ind.  502. 

Kansas.  State  v.  Topeka  Water 
Co.,  61  Kan.  547,  60  Pac.  337. 

Kentucky.    Lathrop  v.  Commercial 


Bank  of  Scioto,  8  Dana  114,  33  Am. 
Dec.  481. 

Maryland.  Day  v.  Postal  TeL  Co., 
66  Md.  354,  7  Ati.  608. 

Miehigaji.  Thompson  v.  Waters,  25 
Mich.  214,  12  Am.  Bep.  243;  Ives  v. 
Bank  of  Lansingburgh,  12  Mich.  361. 

Mississippi.  Taylor  v.  Alliance 
Trust  Co.,  71  Miss.  694,  15  So.  121. 

Missouri  Proctor  v.  Board  of  Trus- 
tees of  M.  E.  Church,  South,  225  Mo. 
51, 123  8.  W.  862;  Missouri  Lead  Min- 
ing ft  Smelting  Co.  v.  Beinhard,  114 
Mo.  218,  35  Am.  St.  Bep.  746,  21  & 
W.  488;  .Broadway  Bond  St.  Co.  v. 
Fidelity  Printing  Co.,  182  Mo.  App. 
309,  170  S.  W.  394;  Mergenthaler 
Linotype  Co.  v.  Harp,  182  Mo.  App. 
113,  168  S.  W.  239. 

Nevada.  Whitman  Gold  ft  Silver 
Min.  Co.  v.  Baker,  3  Nev.  386. 

New  Hampshire.  Lombard  v. 
Aldrich,  8  N.  H.  31,  28  Am.  Dee.  381. 

New  York.  Lancaster  v.  Amster- 
dam Improvement  Co.,  140  N.  Y.  576, 
24  L.  B.  A.  322,  35  N.  E.  964,  rev'g 
72  Hun  18,  25  N.  Y.  Supp.  309. 

North  Carolina.  Barcello  v.  Hap- 
good,  118  N.  C.  712,  24  8.  E.  124. 

Ohio.  American  Bible  Society  v. 
Marshall,  15  Ohio  8t.  537.  And  see 
Newburg  Petroleum  Co.  v.  Weare,  27 
Ohio  St.  343;  State  v.  Sherman,  22 
Ohio  St.  411. 

Pennsylvania.  Thompson  v.  Swope, 
24  Pa.  St  474. 

South  Dakota.  Beed  v.  Todd,  85  8. 
D.  421,  127  N.  W.  527. 

Texas.  Lakeview  Land  Co.  v.  San 
Antonio  Traction  Co.,  95  Tex.  252,  66 
8.  W.  766;  City  of  San  Antonio  ▼• 
Salvation  Army  (Tex.  Civ.  App.),  127 
8.  W.  860.    See  House  of  Mercy  of 


9818 


Ch.65] 


Foreign  Cobpobations 


[§5851 


another  atate  as  in  the  state  of  its  incorporation.*  Thus  a  foreign 
corporation  may  take  real  property  in  payment  of  a  debt  due  it," 
or  as  security  for  the  payment  of  a  debt,*  or  it  may  purchase  the 
same  at  a  judicial  sale  under  a  decree  in  its  favor,  or  on  execution, 
or  on  foreclosure  of  a  mortgage  in  its  favor.* 

A  corporation  may  also  purchase  and  hold  real  property  in  other 
states  for  carrying  out  the  purposes  of  its  creation,  as  in  the  case 
of  a  railroad  or  bridge  company  purchasing  land  for  use  in  con- 
nection with  its  road  or  bridge,  a  mining  company  purchasing  min- 
eral lands  for  the  purpose  of  mining,  a  manufacturing  corporation 
purchasing  land  for  its  factory,  or  a  charitable  corporation  purchas- 
ing and  holding  property  in  furtherance  of  its  charities,  etc.,  provided, 
of  course,  it  is  not  prevented  from  doing  so  by  the  statutes  or  public 
policy  of  the  state.*    A  corporation  created  for  the  purpose  of  deal- 


New  York  v.  Davidson,  90  Tex.  529, 
39  8.  W.  924. 

Utah.  Tarpey  v.  Desert  Salt  Co., 
5  Utah  494,  17  Pae.  631. 

Vermont.  Proprietors  of  Claremont 
Bridge  v.  Boyee,  42  Vt.  730;  Page  v. 
Heineberg,  40  Vt.  81,  94  Am.  Dee. 
378;  State  v.  Boston,  C.  ft  M.  B.  Co., 
25  Vt  488. 

West  Virginia.  University  v. 
Tucker,  31  W.  Va.  621,  8  8.  B.  410; 
Wilson  v.  Perry,  29  W.  Va.  169,  1  S. 
B.  802. 

Wisconsin.  Mortenson  v.  Murphy, 
153  Wis.  389,  141  N.  W.  273. 

Thus  a  corporation  organized  under 
the  laws  of  England  "to  purchase  or 
otherwise  acquire  and  work  any  mines 

•  •     •     in   the   state  of  Missouri 

•  •  •  or  elsewhere,"  may  purchase 
and  hold  mines  in  Missouri,  even 
though  it  has  no  power  to  purchase 
and  hold  mines  in  Bngland,  if  the 
acquisition  and  holding  of  such  prop- 
erty is  not  opposed  to  the  public  pol- 
icy of  that  state  and  there  is  no  stat- 
ute prohibiting  it  from  so  doing.  Mis- 
souri Lead  Mining  ft  Smelting  Go.  v. 
Beinhard,  114  Mo.  218,  35  Am.  St. 
Bep.  746,  21  8.  W.  488. 

Prior  to  the  passage  of  the  Act  of 
1903  (Laws  Idaho  1893,  p.  49),  in  re- 
gard to  foreign  corporations,  neither 


the  constitution  nor  the  statutes  of 
the  state  rendered  void  a  conveyance 
to  a  foreign  corporation  not  comply- 
ing with  statutory  requirements.  Bis- 
marck Mountain  Gold  Min.  Co.  v. 
North  Sunbeam  Gold  Co.,  14  Idaho 
516,  95  Pac.  14.  See  also  Dickens- 
West  Min.  Co.  v.  Crescent  Mining  ft 
Milling  Co.,  26  Idaho  153,  141  Pac. 
566. 

tSBlodgett  v.  Lanyon  Zinc  Co.,  120 
Fed.  893;  Craig  v.  A.  Leschen  ft  Sons 
Rope  Co.,  38  Colo.  115,  87  Pac.  1143; 
Broadway  Bond  St.  Co.  v.  Fidelity 
Printing  Co.,  182  Mo.  App.  809,  170 
8.  W.  394. 

MNew  York  Dry  Dock  v.  Hicks, 
5  McLean  111,  Fed.  Cas.  No.  10,204; 
Commercial  Union  Assur.  Co.  v.  Scam- 
mon,  102  111.  46,  rtv'g  6  HI.  App.  551; 
Thompson  v.  Waters,  25  Mich.  214,  12 
Am.  Bep.  243.    See  also  §  1088. 

it  New  York  Dry  Dock  v.  Hicks,  5 
McLean  111,  Fed.  Cas.  No.  10,204; 
National  Trust  Co.  v.  Murphy,  30  N. 
J.  Eq.  408. 

••Elston  v.  Piggott,  94  Ind.  14; 
Lumbard  v.  Aldrich,  8  N.  H.  31,  28 
Am.  Dec.  381.  See  also  Foore  v. 
Simon  Piano  Co.,  18  Idaho  167,  108 
Pac.  1038,  and  §1088,  supra. 

H  United  State*     Cowell  v.  Colo- 
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ing  in  lands  may  Exercise  such  powers  in  other  state?,  if  not  pre-: 
vented  from  so  doing  by  the  statutes  or  public  policy  of  such  states.0* 
The  mere  fact  that  it  does  no  business  in  the  state  under  whose  laws 
it  was  created  does  not  prevent  it  from  so  doing.86    A  statute  pro* 
viding  that  no  foreign  corporation  "which  is  hereafter  organized^* 
which  has  among  its  other  powers  the  business  of  dealing  in  real  estate 
and  buying  and  selling  the  same,  and  for  the  purpose  of  carrying'* 
on  a  real  estate  brokerage  business,  shall  be  permitted  to  transact1 
such  business  of  buying  and  selling  and  dealing  in  real  estate,  and' 
carrying  on  a  brokerage  business  therein  in  the  state,  does  not  apply* 
to  a  foreign  corporation  which  w&s  organized  prior  to  the  enactment' 
of  such  statute,  but  was  admitted  to  do  business  in  the  state  subsequent- 
ly to  such  time.i7    But  where  a  statute  prohibits  the  organization  of 
corporations  to  buy,  sell  or  deal  in  real  estate,  except  corporations  to 
transact  the  business  ordinarily  carried  on  by  real  estate  agents  or 
brokers,  a  foreign  corporation  cannot  hold  real  estate  within  the 


rado  Springs  Co.,  100  U.  S.  55,  25 
L.  Ed.  547. 

District  of  Columbia.  Groo  v.  Nor- 
man  &  Robinson,  42  App.  Cas.  387. 

Illinois.  Santa  Clara  Female  Acad- 
emy v.  Sullivan,  116  111.  375,  56  Am. 
Rep.  776,  6  N.  E.  183. 

Missouri  .  Missouri  Lead  Mining  & 
Smelting  Co.  v.  Reinhard,  114  Mo. 
218,  35  Am.  St.  Rep.  746,  21  S.  W. 
488;  Broadway  Bond  St.  Co.  v.  Fidel- 
ity  Printing  Co.,  182  Mo.  App.  309, 170 
S.  W.  394. 

North  Carolina.  Barcello  v.  Hap- 
good,  118  N.  C.  712,  24  S.'E.  124. 

New  York.  Lancaster  v.  Amster- 
dam Improvement  Co.,  140  N.  Y.  576, 

24  L.  R.  A.  322,  35  N.  E.  964. 
Vermont.    Proprietors  of  Claremont 

Bridge  Co.  v.  Royce,  42  Vt.  730;  Page 
v.  Heineberg,  40  Vt.  81,  94  Am.  Dec. 
378;  State  v.  Boston,  C.  &  M.  R.  Co., 

25  Vt.  433. 

West  Virginia.  University  v. 
Tucker,  31  W.  Va.  621,  8  S.  E.  410. 

See,  generally,   §§  1086-1096,  supra. 

85  New  Hampshire  Land  Co.  v.  Til- 
tom,  19  Fed.  73;  Lancaster  y.  Amster- 
dam Improvement  Co.,  140  N.  Y.  576, 


24  L.  R.  A.  322,  35  N.  E.  964,  rev.'g 
72  Hun  18,  25  N.  Y.  Supp.  309. 

86  New  Hampshire  Land  Co.  v.  Til- 
ton,  19  Fed.  73. 

•7  Latahow  v.  Western  Townaite  Co., 
91  Wash.  575,  158  Pac  24%  ,, 

See  Mortenson  v.  Murphy,  153  Wis. 
389,  141  N.  W.  273,  holding  that  Laws 
Wis.  1911,  c.  142,  relieving  foreign 
corporations  not  complying  wfah 
§  1770b  of  the  Wisconsin  statutes 
from  disability  to  hold  real  estate  is 
•a  statute  of  limitation. 

It  is  held  in  Illinois  that  where  a 
foreign  corporation,  owning  a  build- 
ing in  the  state  of  its  incorporation 
and  occupying  the  banking  floor,  rents 
the  remaining  portion  of  the  building, 
if  there  is  no  other  evidence  that  it 
deals  in  real  estate,  the  theory  that  it 
is  contrary  to  the  policy  of  the  law 
of  Illinois  for  corporations  to  deal 
in  real  estate  and  that  the  courts  of 
Illinois  will  not  enforce  contracts 
made  in  foreign  states  contrary  to 
the  laws  of  the  state  of  Illinois,  is  in- 
applicable to  an  action  for  rent 
brought  in  that  state,  Manhattan 
Co.  v.  Eversz,  171  HI.  App.  449. 
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jurisdiction  where  such  statute  obtains  to  any  greater  extent  than  a 
domestic  corporation  is  permitted  to  do  so.M 

Where  domestic  corporations  of  the  same  character  are  prohibited 
by  statutory  or  constitutional  provisions  of  the  state  from  taking  title 
to  land  under  the  same  circumstances,  a  foreign  corporation  will  not 
be  permitted  to  take  title  to  real  estate  located  in  the  state.* 


MOroo  y.  Norman  &  Robinson,  42 
App.  Cas.  (D.  C.)  387.  See  also  United 
8tate8  v.  McFarland,  32  App.  Oas. 
(D.  C.)   68,  60. 

••Proctor  v.  Board  of  Trustees  of 
M.  E.  Church,  South,  225  Mo.  51,  123 
S.  W.  862. 

A  statute  providing  that  "no  cor- 
poration hereafter  formed  shall  *  *  * 
hold  property  in  any  county  in  this 
state "  without  filing  a  certified  copy 
of  its  articles  of  incorporation  on  file 
fn  the  office  of  the  secretary  of  state, 
in  the  office  of  the  county  clerk  of 
the  county  in  which  such  property 
is  situated,  and  cannot  maintain  an 
action  in  relation  to  such  property, 
has  reference  solely  to  domestic  cor- 
porations. Uihlein  v.  Caplice  Com- 
mercial Co.,  39  Mont.  327,  102  Pac. 
564.  The  court  said:  "But  it  is 
argued  by  appellant's  counsel,  assum- 
ing this  to  be  true,  if  a  domestic  cor- 
poration cannot  hold  property  or  main- 
tain an  action  in  relation  thereto, 
without  first  complying  with  section 
3823,  supra,  a  foreign  corporation 
cannot  for  the  reason  that,  if  the  lat- 
ter has  this  privilege,  it  enjoys  greater 
rights  than  a  domestic  corporation  un- 
der like  circumstances;  and  he  cites 
section  11,  art.  15  of  the  state  consti- 
tution in  support  of  his  contention. 
That  section  reads  in  part  as  follows: 
'No  *  •  *  corporation  formed 
under  the  laws  of  any  other  •  •  • 
state  shall  have  or  be  allowed  to  exer- 
cise, or  enjoy  within  this  state  any 
greater  rights  or  prh  lieges  than  those 
possessed  or  enjoyed  by  corporations 
of  the  same  or  similar  character 
created  under  the  laws  of  the  state.' 


Primarily,  this  constitutional  pro- 
vision is  addressed  to  the  legislative 
assembly.  The  constitutional  pro- 
vision relied  on  was  intended  to  pro- 
hibit the  passage  of  laws  giving  to 
foreign  corporations  the  right  to  ex- 
ercise or  enjoy  any  greater  privileges 
than  those  possessed  or  enjoyed  by 
domestic  corporations,  and  it  is  only 
in  cases  where  a  foreign  corporation 
attempts  to  exercise  or  enjoy  a  right 
or  privilege  expressly  given  to  it  by 
the  legislative  assembly  that  its  right 
to  exercise  the  same  may  be  ques- 
tioned. The  mere  fact  that  a  burden 
is  placed  upon  domestic  corporations 
from  which  foreign  corporations  are 
exempt  does  not  operate  to  bring  for- 
eign corporations  within  the  pro- 
visions of  a  law  intended  to  apply 
solely  to  domestic  corporations.  The 
Circuit  Court  of  Appeals  for  the 
Eighth  Federal  Circuit  in  discussing 
this  same  constitutional  provision  in 
First  National  Bank  of  Butte  v. 
Weidenbeck,  97  Fed.  896,  said:  'The 
contention  is  that  under  this  pro- 
vision of  the  constitution  a  statute 
imposing  any  duty  or  obligation  on 
a  domestic  corporation  which  is  not 
also  imposed  on  foreign  corporations 
doing  business  in  the  state  is  uncon- 
stitutional. The  position  is  untena- 
ble. •  •  *  In  the  very  nature  of 
things,  it  is  impossible  to  provide  ex* 
actly  the  same  system  of  laws  for 
foreign  as  for  domestic  corporations. 
It  is  never  done.  The  constitutional 
provision  quoted  contemplated  no 
such  thing.  It  is  an  inhibition  against 
the  grant  of  powers  and  privileges  to 
foreign    corporations    that    are    not 
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Under  a  statute  providing  that  a  foreign  corporation  must,  before 
doing  business  in  the  state,  file  in  certain  designated  offices  in  the 
state  a  certified  copy  of  its  charter  and  a  designation  in  writing  of  an 
agent  upon  whom  process  against  it  may  be  served,  and  that  no 
foreign  corporation  can  take  or  hold  title  to  any  realty  within  the 
state  prior  to  making  such  filings,  and  any  pretended  deed  or  convey- 
ance of  real  estate  to  such  corporation  prior  to  such  filings  shall  be 
absolutely  null  and  void,  a  conveyance  of  real  estate  in  the  state  to 
a  foreign  corporation  which  has  not  complied  with  such  statutory 
requirements  is  void.90  It  is  held,  however,  that  such  a  statute  does 
not  apply  to  a  foreign  corporation  which  bids  in  real  estate  at  an 
execution  sale  for  the  collection  of  a  judgment  due  to  the  corporation 
and  which  judgment  arises  out  of  an  interstate  transaction.91 


granted  to,  or  cannot  be  enjoyed  by,      within  the  state  to  place  within  the 


domestic  corporations  under  like  con- 
ditions. '  " 

•0  Dickens-West  Min.  Co.  v.  Cres- 
cent Mining  &  Milling  Co.,  26  Idaho 
153,  141  Pae.  566*. 

MFoore  v.  Simon  Piano  Co.,  18 
Idaho  167,  108  Pac.  1038. 

See  also  §  1088,  supra. 

In  holding  that  the  provision  of 
the  Idaho  statute  that  no  contract  or 
agreement  made  in  the  name  of,  or 
for  the  use  or  benefit  of,  such  corpo- 
ration, prior  to  such  filings,  can  be 
sued  upon  or  enforced  in  any  court 
in  the  state  by  such  corporation,  nor 
can  such  corporation  take  or  hold  title 
to  any  realty  within  the  state  prior 
to  making  such  filings,  and  that  any 
pretended  deed  or  conveyance  of  real 
estate  to  such  corporation  prior  to 
such  filings,  shall  be  absolutely  null 
and  void,  does  not  invalidate  a  mort- 
gage given  to  a  foreign  corporation, 
which  at  the  date  of  the  execution 
and  delivery  of  the  mortgage  was  do* 
ing  business  in  the  state  without  hav- 
ing complied  with  such  statutory  re- 
quirements, the  court,  in  Colby  v. 
Cleaver,  169  Fed.  206,  said:  "The 
purpose  of  the  statute  is  remedial; 
the  clear  intention  being  to  require 
foreign    corporations    doing   business 


reach  of  persons  contemplating  or 
having  business  relations  with  them 
certain  information  with  regard  to 
their  organization,  and  also  to  make 
them  amenable  to  the  process  of  the 
state  courts  in  case  of  any  controversy 
growing  out  of  their  business  trans- 
actions in  the  state.  Certain  penal- 
ties are  imposed  for  failure  to  com- 
ply with  the  law.  Such  corporation 
is  denied  the  benefit  of  the  statute  of 
limitations  while  it  remains  in  default. 
Any  of  its  officers  or  agents,  transact- 
ing business  for  it  before  it  complies 
with  the  law,  are  made  personally 
liable  upon  its  contracts  as  principals. 
Conveyances  of  real  estate  to  it  are 
declared  to  be  absolutely  void.  As 
tc  executory  contracts  or  agreements 
entered  into  with  such  corporation 
while  it  is  in  default,  it  is  declared 
that  they  cannot  'be  sued  upon  or 
be  enforced  in  any  court  of  this  state 
by  such  corporation';  and  this  is  the 
particular  clause  of  the  law  which  we 
are  now  called  upon  to  construe.  It 
is  clear  that  the  legislature  did  not 
intend  that  such  contracts  or  agree* 
nients  should  be  absolutely  void; 
otherwise,  they  would  have  been 
placed  in  the  same  category  with  con- 
veyances of  realty.    That  they  are  not 
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§  6862.  Effect  of  limitation*  of  charter  concerning  acquisition  of 
real  property.  Since  the  powers  of  a  corporation  beyond  as  well  as 
within  the  limits  of  the  state  by  which  it  was  created  are  such  only 
as  are  conferred  upon  it  by  its  charter,98  a  corporation  cannot  law- 
fully take  and  hold  real  property  in  another  state  than  that  by  which 
it  was  created,  contrary  to  an  express  prohibition  in  its  charter,  or  for 
a  purpose  not  authorized  by  its  charter.98  By  the  weight  of  authority, 
a  conveyance  of  real  property  to  a  foreign  corporation  is  void  and 
does  not  vest  it  with  the  title,  if  it  has  no  power  at  all  under  its 
charter  to  acquire  and  hold  such  property,  either  because  no  such 
power  is  expressly  or  impliedly  conferred  upon  it  by  its  charter,  or 
because  its  charter  expressly  prohibits  it  from  acquiring  and  holding 
real  property  under  any  circumstances.94  There  is  an  obvious  dis- 
tinction between  an  incapacity  created  by  a  statute  of  the  state  under 
whose  laws  the  corporation  was  created,  which  is  local,  and  a  prohibi- 
tory clause  in  a  charter,  which  everywhere  cleaves  to  the  corporation.99 
As  will  be  seen  elsewhere,  however,  a  conveyance  of  realty  to  a 
foreign  corporation  is  not  necessarily  void  because  it  exceeds  the  power 
conferred  upon  it  by  its  charter.96 


void  is  the  settled  doctrine  of  the 
supreme  court  of  the  state.  Valley 
Lumber  &  Mfg.  Co.  v.  Nickerson  et 
al.,  13  Idaho  682,  93  Pac.  24;  Valley 
Lumber  &  Mfg.  Co.  v.  Driessel,  13 
Idaho  662,  93  Pac.  765,  15  L.  B.  A. 
(N.  8.)  299.  Moreover,  it  is  equally 
clear  that  it  was  not  the  intention  of 
the  legislature  to  declare  them  unen- 
forceable against  the  corporation.  The 
real  question  is  whether  such  a  con- 
tract is  ever  or  at  all  enforceable  by 
or  upon  behalf  of  such  corporation. 
The  supreme  court  of  the  state  has, 
in  effect,  held  that  it  is  not  a  lifeless 
thing,  that  the  provisions  thereof  in 
favor  of  the  corporation  are  not  void, 
but  that,  when  such  contract  is  sued 
upon  in  a  state  court  by  the  corpora- 
tion, it  shall  be  just  as  available  to 
the  corporation  as  it  would  be  had 
the  corporation  not  been  in  default 
at  the  time  of  the  execution  of  the 
contract,  unless  the  defendant,  sea- 
sonably and  in  an  appropriate  manner, 
makes  objection  upon  the  statutory 
ground.     See  Valley  Lumber  &  Mfg. 


Co.  v.  Driessel,  cited  supra.  If  this 
view  be  correct,  then  such  a  contract 
or  agreement  is  a  subsisting  and  bind- 
ing obligation,  not  only  of  the  corpo- 
ration, but  of  both  parties  thereto; 
for,  if  the  undertaking  of  the  one 
party  were  lifeless,  his  failure  to  raise 
objection  could  not  operate  to  breathe 
life  into  that  which  was  never  ani- 
mate. ' ' 

MSee  §§809,  5721-5733,  supra. 

WSee  Metropolitan  Bank  v.  God- 
frey, 23  111.  579;  Whitman  Gold  &  Sil- 
ver Min.  Co.  v.  Baker,  3  Nev.  386; 
Boyce  v.  St.  Louis,  29  Barb.  (N.  Y.) 
650,  18  How.  Pr.  125. 

M  Metropolitan  Bank  v.  Godfrey,  23 
HI.  579;  Boyce  v.  St.  Louis,  29  Barb. 
(N.  Y.)  650,  18  How.  Pr.  125. 

96  White  v.  Howard,  38  Conn.  342, 
quoted  with  approval  in  Warren  v. 
First  Nat.  Bank,  149  HI.  ?,  25  L.  R. 
A.  746,  38  N.  E.  122,  rev'g  50  111. 
App.  193.  But  see  Starkweather  v. 
American  Bible  Society,  72  111.  50,  22 
Am.  Bep.  133. 

•6  See  §5854,  infra. 
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§  5863.  Bights  of  a  foreign  corporation  to  acquire  and  hold  realty 
dependent  npon  comity.  Even  though  a  corporation  has  power  under 
its  charter  to  acquire  and  hold  real  property,  its  right  to  acquire  and 
hold  real  property  in  another  state  than  that  by  which  it  was  created 
depends  entirely  upon  the  comity  of  such  other  state.97  In  other 
words,  each  state  has  the  power,  uncontrolled  by  another,  to  establish 
rules  regulating  the  tenure  of  the  lands  lying  within  its  limits,  and 
the  manner  of  buying  and  selling  property  by  persons  under  its 
jurisdiction.9*  And  a  state  may,  by  statute,  expressly  prohibit  foreign 
corporations  from  acquiring  and  holding  real  property  within  its 
limits,  or  impose  such  conditions  and  restrictions  upon  the  right  as  it 
may  see  fit.99  It  is  within  the  province  of  the  legislature  of  a  state, 
in  the  absence  of  any  restriction  in  the  constitution  of  the  state,  to 
provide  that  no  foreign  corporation  shall  transact  business  or  acquire, 
hold  or  dispose  of  property  in  the  state  unless  it  shall  have  first  com- 
plied with  certain  statutory  requirements,  and  that  every  contract 
relating  to  property  within  the  state  before  such  compliance  shall  be 
"wholly  void"  on  the  part  of  the  corporation  making  it,  and  the  courts 


97  See  §§5734-5751,  supra. 

M  Carroll  v.  East  St.  Louis,  67  111. 
568,  16  Am.  Eep.  632. 

99  United  States.  Hards  v.  Con- 
necticut Mut.  Life.  Ins.  Co.,  8  Bias. 
234,  Fed.  Cas.  No.  6,055;  Farmers' 
Loan  ft  Trust  Co.  v.  McKinney,  6  Mc- 
Lean 1,  Fed.  Cas.  No.  4,667. 

Illinois.  Carroll  v.  East  St.  Louis, 
67  111.  568,  16  Am.  Rep.  632. 

Michigan.  Thompson  v.  Waters,  25 
Mich.  214,  12  Am.  Eep.  243. 

Montana.  Forrester  ft  MacOinniss 
v.  Boston  &  M.  Copper  ft  Silver  Min. 
Co.,  29  Mont.  397,  76  Pac.  211,  74  Pac. 
1088. 

New  York.  Lancaster  v.  Amster- 
dam Improvement  Co.,  72  Hun  18,  25 
N.  Y.  Supp.  309,  rev  'd  140  N.  Y.  576, 
24  L.  B.  A.  322,  35  N.  E.  964. 

Pennsylvania.  Com.  v.  New  York, 
L.  E.  ft  W.  B.  Co.,  114  Pa.  St.  340, 
7  Atl.  756;  Thompson  v.  Swoope,  24 
Pa.  St.  474. 

Tennessee.  Louisville  Property  Co. 
v.  Nashville,  114  Tenn.  213,  84  S.  W. 
810. 

A  statute  prohibiting  the  acquisi- 


tion of  real  property  by  any  foreign 
corporation  thereafter  organized  does 
not  apply  to  foreign  corporations  pre- 
viously organized.  Bealty  Co.  v. 
Appolonio,  5  Wash.  437,  32  Pac  219. 

A  constitutional  or  statutory  pro- 
vision that  no  foreign  corporation 
shall  "have  power  to  condemn  or  ap- 
propriate property "  has  reference  to 
the  exercise  of  the  right  of  eminent 
domain  (§  5873,  infra),  and  does  not 
prevent  a  foreign  railroad  company 
from  acquiring  land  by  agreement 
with  the  owner.  St.  Louis  ft  fiL  F.  B. 
Co.  v.  Foltz,  52  Fed.  627. 

It  is  held  in  Washington  that  a  con- 
stitutional provision  that  a  corpora- 
tion, the  majority  of  whose  stock  is 
held  by  aliens,  shall  not  acquire  the 
ownership  of  lands  within  the  state  is 
not  violated  by  a  license  granted  to 
such  a  corporation  to  fish  in  the  waters 
of  the  state  for  a  period  of  one  year, 
and  to  locate  and  occupy  exclusively 
during  such  a  period  a  fishing  site,  as 
acquires  no  title  to  real  estate  in  so 
doing.  Hastings  v.  Anacortes  Pack- 
ing Co.,  29  Wash.  224,  69  Pac.  776, 
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of  the  state  cannot  soften  or  mitigate  such  penalties  without  violating 
the  law.1 

The  lawmaking  power  of  the  state  where  the  authority  is  proposed 
to  be  exercised  is  alone  invested  with  the  authority  to,  and  must, 
determine  its  public  policy.  With  this  power  the  courts  have  not  been 
intrusted,  and  it  is  for  them  to  ascertain  and  apply  the  law  and  legis- 
lative policy,  and  not  to  inaugurate  it.  The  public  policy  of  a  state 
may  be  ascertained  by  reference  to  the  general  course  of  legislation, 
either  by  prohibitory  or  enabling  acts,  or  by  its  general  course  of 
legislation  on  a  given  subject.8  In  the  absence  of  an  express  prohibi- 
tion and  unless  public  policy  as  disclosed  by  the  general  course 
of  legislation  shows  an  intention  to  exclude  them,  no  prohibition  can 
be  implied.8  But  a  prohibition  against  the  acquisition  and  hold- 
ing of  real  estate  is  implied  if  it  appears  from  the  general  course  of 
legislation  in  the  state  that  it  is  contrary  to  its  public  policy  for  for- 
eign corporations  to  hold  real  estate  therein.4  A  prohibition  to  acquire 
and  hold  real  property  is  not  to  be  implied  from  the  mere  fact  that 
the  laws  of  the  state  do  not  provide  for  the  creation  of  similar 
domestic  corporations.5 

If  it  is  contrary  to  an  express  statutory  prohibition,  or  to  the  public 
policy  of  the  state  as  shown  by  the  general  course  of  its  legislation  and 
the  decisions  of  its  courts,  for  a  foreign  corporation  to  acquire  and 
hold  real  property,  it  cannot  acquire  and  hold  real  property  as 
trustee.0 

lHanna  v.  Kelsey  Realty  Co.,  145  v.  Lee,  73  111.  142,  24  Am.  Rep.  236; 

Wis.  276,  33  L.  R.  A.  (N.  8.)  355,  140  Starkweather  v.   American  Bible  8o- 

Am.  St.  Rep.  1075,  129  N.  W.  1080.  eiety,   72   111.   50,  22   Am.  Rep.   133; 

• Carroll  v.  East  St.  Louis,  67  111.  Carroll  v.  East  St.  Louis,  67  111.  568, 

568,    16   Am.   Rep.  632.     See    f  5740,  16  Am.  Rep.  632;  Thompson  v.  Waters, 

supra.  25    Mich.    214,    12    Am.    Rep.    243; 

SCowell  v.  Springs  Co.,  100  U.  S.  Thompson  v.  Swoope,  24  Pa.  St.  474. 

55,    25    L.    Ed.    547;     Santa    Clara  "  American     &     Foreign     Christian 

Female  Academy  v.  Sullivan,  116  111.  Union  v.  Tount,  101  U.  3.  352,  25  L. 

375,  56  Am.  Rep.  776,  6  N.  E.  183;  Ed.  888;   Cowell  v.  Colorado  Springs 

Stevens     v.     Pratt,     101     111.     206;  Co.,    100   U.    S.    55,    25   L.   Ed.   547; 

Thompson  v.  Waters,  25  Mich.  214,  12  8tevens  v.  Pratt,  101  111.  206. 

Am.  Rep.  243;  Lancaster  v.  Amster-  •  United  States  Trust  Co.  of  New 

dam  Improvement  Co.,  140  N.  T.  576,  York  v.  Lee,  73  111.  142,  24  Am.  Rep. 

24  L.  R.  A.  322,  35  N.  E.  964,  rev'g  72  236.    See  Farmers1  Loan  &  Trust  Co. 

Hun  18,  25  N.  T.  Supp.  309.  v.  Smith,  74  Conn.  625,  51  Atl.  609; 

4  Hards   v.    Connecticut   Mut.   Life  Pennsylvania    Co.    for    Insurance    on 

Ins.  Co.,   8  Biss.  234,  Fed.  Cas.  No.  Lives,  etc.  v.  Bauerle,  143  111.  459,  33 

6,055;  Stevens  v.  Pratt,  101  111.  206;  N.  E.  166. 
United  States  Trust  Co.  of  New  York 
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§  5864.  Effect  of  ultra  vises  or  prohibited  conveyances  of  realty  to 
foreign  corporation.  While  it  has  been  held  that  a  conveyance  of  real 
property  to  a  foreign  corporation  is  void,  and  does  not  vest  it  with 
the  title,  if  it  has  no  power  at  all  under  its  charter  to  acquire  and  hold 
such  property,  either  because  no  such  power  is  expressly  or  impliedly 
conferred  upon  it  by  its  charter,  or  because  its  charter  expressly  pro- 
hibits it  from  acquiring  and  holding  real  property  under  any  circum- 
stances ; r  it  is  otherwise  if  it  has  the  power  to  acquire  and  hold  real 
property  for  some  purposes  or  to  a  certain  extent,  and  merely  exceeds 
its  powers  in  taking  a  conveyance  for  an  unauthorized  purpose  or  to 
an  unauthorized  extent.9  As  will  be  seen  elsewhere,  there  is  some 
conflict  in  the  decisions  as  to  the  effect  of  an  executed  conveyance  or 
transfer  of  real  property  to  a  corporation  in  excess  of  the  powers  con- 
ferred upon  it  by  its  charter.9  Where  a  foreign  railway  corporation 
has  complied  with  the  laws  of  a  state  and  has  thereby  become  author- 
ized to  purchase  a  railroad  in  the  state,  sold  under  judicial  proceed- 
ings, as  provided  by  the  statutes  of  such  state,  after  the  sale  has 
been  confirmed,  the  transaction  executed  and  the  title  has  passed 
to  the  purchaser,  the  state  alone  can  question  the  legality  of  the  trans- 
action and  the  power  of  the  purchaser  to  acquire  and  hold  a  line  of 
railroad  not  connected  with  the  railroad  owned  by  it.10 

Even  though  a  corporation  has  the  power  under  its  charter  to  ac- 
quire and  hold  real  property,  a  conveyance  to  it  of  lands  in  another 
state,  by  the  laws  or  public  policy  of  which  it  is  absolutely  prohibited 
from  acquiring  and  holding  such  property,  is  void,  and  gives  it  no 
title.11    But  a  conveyance  to  a  foreign  corporation  is  not  void  where 


7  See  Metropolitan  Bank  v.  Godfrey, 
23  111.  579;  Boyce  v.  St.  Louis,  29 
Barb.  (N.  Y.)  650,  18  How.  Pr.  125. 

See  ff  5851,  5852,  supra. 

I  United  States.  Jones  v.  Haber- 
sham, 107  U.  S.  174,  27  L.  Ed.  401; 
American  ft  Foreign  Christian  Union 
v.  Yount,  101  U.  S.  352,  25  L.  Ed.  888. 

Alabama.  Long'  v.  Georgia  Pae. 
By.  Co.,  91  Ala.  519,  24  Am.  St.  Bep. 
931,  8  So.  706. 

District  of  Columbia.  Oroo  v.  Nor- 
man ft  Bobinson,  42  App.  Cas.  387. 

Illinois.  Hough  v.  Cook  County 
Land  Co.,  73  111.  23,  24  Am.  Bep.  230. 

Nebraska.  Missouri  Valley  Land 
Co.  v.  Bushnell,  11  Neb.  192,  8  N.  W. 
389. 


New  York.  Lancaster  v.  Amster- 
dam Improvement  Co.,  140  N.  T.  576, 
24  L.  B.  A.  322,  35  N.  E.  964,  72  Hnn 
18,  25  N.  Y.  Supp.  309. 

Tennessee.  See  Louisville  Property 
Co.  v.  Nashville,  114  Tenn.  213,  84 
8.  W.  810. 

9  See  §§  1561-1571,  supra. 

lOBothchild  v.  Memphis  ft  C.  B. 
Co.,  113  Fed.  476,  certiorari  denied 
188  U.  S.  740,  47  L.  Ed.  677.  See  also 
Bogers  v.  Nashville,  C.  ft  St.  L.  B. 
Co.,  91  Fed.  299. 

11  Carroll  v.  East  St.  Louis,  67  111. 
568,  16  Am.  Bep.  632.  See  Whitman 
Gold  ft  Silver  Min.  Co.  v.  Baker,  3 
Nev.  386,  391. 
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the  laws  of  a  state  do  not  absolutely  prohibit  foreign  corporations 
from  holding  real  property,  but  merely  limit  the  amount  which  they 
may  hold  or  the  purposes  for  which  they  may  acquire  and  hold  the 
same,  or  where  a  statute  merely  provides  that  a  foreign  corporation 
shall  not  do  business  in  the  state  or  acquire  or  hold  property  therein, 
until  it  has  filed  a  copy  of  its  charter,  or  appointed  a  resident  agent, 
or  performed  other  conditions,  and  a  conveyance  is  made  to  a  foreign, 
corporation  which  has  not  complied  with  the  statute.  In  such  cases, 
the  conveyance  passes  the  title  as  against  the  grantor  and  others,  and 
can  be  attacked,  if  at  all,  only  by  the  state,  and  in  a  direct  proceed- 
ing.1* As  said  by  Justice  Field  in  a  leading  case  on  this  subject: 
"Whether  the  particular  premises  in  controversy  are  necessary  for 
that  business  is  not  important,  that  is  a  matter  between  th£  govern- 
ment of  the  state  and  the  corporation,  and  is  no  concern  of  the  de- 
fendant. It  would  create  great  inconveniences  and  embarrassments, 
if,  in  actions  by  corporations  to  recover  possession  of  their  real  prop- 
erty an  investigation  was  permitted  into  the  necessity  of  such 
property  for  the  purposes  of  their  incorporation  and  their  title  made  to 
rest  upon  proof  of  that  necessity. ' ' 1S 

W  United  States.    Seymour  v.  Slide      Trust  Co.  v.  Gordon,  113  Iowa  481,  85 


&  Spur  Gold  Mines,  153  U.  S.  523, 
38  L.  Ed.  807;  Fritts  v.  Palmer,  132 
U.  S.  282,  33  L.  Ed.  317;  Co  well  v. 
Colorado  Springs  Co.,  100  U.  8.  55,  25 
L.  Ed.  547;  Bunyan  v.  Coster,  14  Pet. 
122,  10  L.  Ed.  382;  Rothchild  v.  Mem- 
phis to  C.  B.  Co.,  113  Fed.  476,  cer- 
tiorari denied  188  U.  S.  740,  47  L.  Ed. 
677;  Chattanooga  B.  to  C.  B.  Co.  v. 
Evans,  66  Fed.  809;  Hickory  Farm  Oil 
Co.  v.  Buffalo,  N.  Y.  to  P.  B.  Co.,  32 
Fed.  22. 

District  of  Columbia.  Groo  v.  Nor- 
man to  Bobinson,  42  App.  Cas.  387. 

Georgia.  American  Mortg.  Co.  of 
Scotland  v.  Tennille,  87  Ga.  28,  12  L. 
B.  A.  529,  13  S.  E.  158. 

Idaho.  Donaldson  v.  Thousand 
Springs  Power  Co.,  29  Idaho  735,  162 
Pac.  334. 

Illinois.  Hamsher  v.  Hamsher,  132 
111.  273,  8  L.  B.  A.  556,  23  N.  E.  1123; 
Barnes  v.  Suddard,  117  HI.  237,  7  N.  E. 
477;  Alexander  v.  Tolleston  Club  of 
Chicago,  110  111.  65. 

Iowa.     McKinley-Lanning  Loan   to 


N.  W.  816;  Chicago,  B.  to  Q.  B.  Co.  v. 
Lewis,  53  Iowa  101,  4  N.  W.  842. 

Kentucky.  Lathrop  v.  Commercial 
Bank  of  Scioto,  8  Dana  114,  33  Am. 
Dec.  481. 

Nebraska.  Nebraska  Power  Co.  v. 
Koenig,  93  Neb.  68,  139  N.  W.  839; 
Hanlon  v.  Union  Pac.  By.  Co.,  40 
Neb.  52,  58  N.  W.  590;  Myers  v.  Mc- 
Gavock,  39  Neb.  843,  42  Am.  St.  Bep. 
627,  39  Neb.  843;  Carlow  v.  C.  Ault- 
man  to  Co.,  28  Neb.  672,  44  N.  W.  873. 

Nevada.  •  Whitman  Gold  to  Silver 
Min.  Co.  v.  Baker,  3  Nev.  386. 

Pennsylvania.  Leasure  v.  Union 
Mut.  Ins.  Co.,  91  Pa.  St.  491;  Grant 
v.  Henry  Clay  Coal  Co.,  80  Pa.  8t. 
208. 

Tennessee.  Louisville  Property  Co. 
v.  Nashville,  114  Tenn.  213,  84  S.  W. 
810. 

Texas.  Galveston  Land  to  Improve- 
ment Co.  v.  Perkins  (Tex.  Civ.  App.), 
26  S.  W.  256. 

WCowell  v.  Colorado  Springs  Co., 
100  U.  8.  55,  25  L.  Ed.  547. 
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Under  a  statute  providing  that  foreign  corporations  shall  not  be 
capable  of  acquiring  title  to,  or  taking  or  holding,  real  estate,  and 
that  when  title  is  so  taken  the  real  estate  shall  be  forfeited  to  the 
state  and  it  shall  be  the  duty  of  the  county  attorney  of  the  county 
where  such  real  estate  is  situated  to  enforce  such  forfeiture,  the  pro- 
ceeds, after  payment  of  the  expenses  of  the  proceeding,  to  go  to  the 
party  entitled  thereto,  it  was  held  that  a  forfeiture  of  land  held  by  a 
foreign  corporation  may  be  brought  about  by  the  state  only,  and  even 
as  against  the  state,  a  foreign  corporation  is  interested  in  such  real 
estate,  as  it  would  be  entitled  to  the  net  proceeds  thereof.14  It  is  also 
held  that  when  under  such  a  statute  an  agent  of  a  foreign  corporation 
who  had  wrongfully  taken  title  to  real  estate  in  his  own  name,  which 
should  have  been  taken  in  the  name  of  his  principal,  subsequently  con- 
veyed the  same  without  consideration  to  a  person,  with  knowledge  on 
his  part  of  the  wrong  of  the  agent,  such  foreign  corporation  could  main- 
tain an  action  against  such  other  to  compel  him.  to  convey  to  it  such 
title  notwithstanding  the  disability  imposed  upon  it  by  such  statute.15 

A  deed  to  a  foreign  corporation  executed  before  performance  of  the 
statutory  conditions  precedent  to  the  right  to  acquire  and  hold 
property,  but  not  delivered  until  after  such  performance,  is  valid,16 

§  6855.  Effect  of  prohibitory  legislation  on  existing  rights.  A  for- 
eign corporation  which  has  acquired  an  interest  in  lands  prior  to 
the  enactment  of  a  statute  providing  that  a  contract  by  any  corpo- 
ration failing  to  comply  with  certain  conditions  shall  be  void  as 
against  the  corporation,  may  convey  the  land  so  previously  acquired 
irrespective  of  such  statute.17  The  presumption  is  that  such  legisla- 
tion is  prospective  only  in  its  operation.1*  While  this  is  the  presump- 
tive purpose  of  all  enactments,  except  in  case  of  some  merely  remedial 
statutes,  unless  the  contrary  appears,  such  presumption  is  especially 
strong  when  the  divesting  of  a  vested  right  would  be  clearly  ob- 
noxious to  the  constitutional  prohibition  against  the  impairing  of  the 
obligation  of  contracts  and  against  the  deprivation  of  any  person  of 

14  Omnium  Inv.  Co.  v.  Nqrth  Amer-  17  Chattanooga,  B.  &  C.  B.  Co.  v. 
lean  Trust  Co.,  65  Kan.  50,  68  Pae.  Evans,  66  Fed.  809;  Coe  v.  Bockman, 
1089.  126  Wis.  515,  106  N.  W.  290;  Chicago 

15  Omnium  Inv.  Co.  v.  North  Amer-  Title  &  Trust  Co.  v.  Bashford,  120 
lean  Trust  Co.,  65  Kan.  50,  68  Pae.  Wis.  281,  97  N.  W.  940.  See  War 
1089.  •  Eagle  Consol.  Min.  Co.  v.  Dickie,  14 

16  Miller  v.  Williams,  27  Colo.  34,  Idaho  534,  94  Pae.  1034.  See  also 
59  Pae.  740;  Sayward  v.  Gardner,  5  §  1567,  supra. 

Wash.  247,  33  Pae.  389,  31  Pae.  761.         18  War   Eagle   Consol.  Min.   Co.  v. 
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property  without  due  process  of  law.1*  A  statute  which  declares  that  it 
shall  be  unlawful  for  any  foreign  corporation  to  do  or  attempt  to  do 
any  business  or  to  own  or  acquire  any  property  in  the  state,  without 
first  filing,  in  the  office  of  the  secretary  of  state,  a  copy  of  its  charter 
and  complying  with  other  provisions  of  the  statute,  does  not  prevent 
a  corporation,  which  was  lawfully  doing  business  in  the  state  and 
had  acquired  real  property  therein  prior  to  the  enactment  of  such 
statute,  from  afterwards  selling  such  property  and  conveying  the 
same  without  having  complied  with  the  statute.80 

When  a  foreign  corporation  rightfully  acquired  title  to  real  prop- 
erty within  a  state  at  a  time  when  it  had  in  all  respects  complied  with 
the  law  of  such  state  in  respect  to  foreign  corporations  and  no  for- 
feiture of  its  title  has  been  judicially  declared,  it  will  be  allowed  a 
standing  in  court  to  protect  its  title  and  right  to  possession  as  against 
a  private  party  who  trespasses  thereon  or  seeks  or  attempts  to  ap- 
propriate the  same  to  his  own  use  or  benefit.81 

§  5856.  Effect  of  evasion  of  prohibition  as  to  ownership  of  real 
property.  A  statutory  prohibition  against  the  acquisition  and  hold- 
ing of  real  property  by  a  foreign  corporation  cannot  be  evaded  by 
having  the  property  conveyed  to  a  trustee  or  by  purchasing  the 
charter  and  franchises  of  a  domestic  corporation  as  &  mere  device 
to  conceal  the  real  ownership  of  property.88 


Dickie,  14  Idaho  534,  94  Pac.  1034; 
Coe  v.  Bockman,  126  Wis.  515,  106 
N.  W.  290;  Chicago  Title  &  Trust  Co. 
v  Bashford,  120  Wis.  281,  97  N.  W. 
940.    See  subdivs.  xni,  xrv,  infra. 

19  Bennington  County  8av.  Bank  v. 
Lowry,  160  Wis.  659,  152  N.  W.  463; 
Chicago  Title  &  Trust  Co.  v.  Bash- 
ford,  120  Wis.  281,  97  N.  W.  940.  See 
§8  5757,  5758,  supra. 

It  is  heM  in  Idaho  that  the  provi- 
sion of  a  statute  (Laws  1908,  p.  49), 
that  a  corporation  failing  to  comply 
with  the  requirements  thereof  "can- 
not take  or  hold  title  to  any  realty 
within  this  state  prior  to  making  such 
filings  and  any  pretended  deed  6r  con- 
veyance of  real  estate  to  such  corpora- 
tion prior  to  such  filings  shall  be  null 
and  void,"  does  not  refer  to  acts  or 
transactions  occurring  or  titles  ac- 
quired prior  to  the  passage  of  the 
law  in  question,  and  it  was  evidently 


not  the  legislative  intent  to  make  the 
law  retroactive  nor  to  divest  previ- 
ously acquired  titles.  War  Eagle 
Consol.  Min.  Co.  v.  Dickie,  14  Idaho 
534,  94  Pac.  1034. 

M  Chattanooga,  B.  &  C.  B.  Co.  v. 
Evans,  66  Fed.  809,  where  the  court 
said:  "If  not  permitted  to  'own 
or  acquire  any  property,'  it  was  clear- 
ly not  the  intent  to  prohibit  a  sale 
of  that  which  is  lawfully  had,  espe- 
cially if  made  for  the  purpose  of 
discontinuing  business.  8uch  a  con- 
struction would  operate  to  deprive  the 
corporation  of  its  property  without 
due  process  of  law,  and  would  be  a 
practical  confiscation." 

tl  War  Eagle  Consol.  Min.  Co.  v. 
Dickie,  14  Idaho  534,  94  Pac.  1034, 
distinguishing  Katz  v.  Herrick,  22 
Idaho  1,  86  Pac.  873. 

8*  Com.  v.  New  York,  L.  E.  &  W. 
B.  Co.,  114  Pa.  St.  340,  7  Atl.  756, 
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§  5857.  Purchase  or  ownership  of  realty  by  foreign  corporation  as 
doing  business.  In  a  subsequent  section  is  discussed  in  what  cases 
and  to  what  extent  the  act  of  a  foreign  corporation  in  purchasing 
and  holding  real  property  will  be  held  to  constitute  the  transaction 
of  business  in  the  state  in  which  such  property  is  situated.28 

§  5868.  Right  to  question  power  to  acquire  realty.  It  is  a  general 
rule  that  when  a  corporation  acquires  property  without  adequate 
authority,  the  act  being  simply  ultra  vires  and  not  a  prohibited  act, 
no  one  but  the  state  which  imposed  a  limitation  on  the  powers  of  the 
grantee  can  challenge  the  grant.24    It  is,  therefore,  held  that  no  one 


holding  that  under  the  further  provi- 
sions of  such  statute  to  the  effect  that 
all  property  so  acquired  in  violation 
of  the  statute  shall  escheat  to  the 
state,  such  property  is  liable  to 
escheat  under  proper  proceedings. 
The  court  said:  "If  they  (the  lands) 
were  in  fact  purchased  and  owned 
by  the  railroad  company,  and,  as  a 
part  of  the  scheme  or  device  to  con- 
ceal the  true  ownership,  and  evade 
the  law  above  quoted,  the  railroad 
company  used  the  mining  and  ex- 
change company  as  a  mere  repository 
of  the  legal  title,  if  would  be  a  trav- 
esty of  justice  to  hold  that  the  mere 
outward  form  of  the  transaction 
would  preclude  into  inquiring  into  its 
real  character." 

The  provision  of  the  Idaho  statute 
(Eev.  Codes,  §2792,  as  amended  by 
Bess.  Laws  1915,  c.  124,  p.  270)  that 
a  foreign  corporation  which  has  not 
complied  with  the  constitutional  and 
statutory  requirements  as  to  filings, 
"eannot  take  or  hold  title  to  any 
realty  within  this  state  prior  to  mak- 
ing such  filings,  and  any  pretended 
deed  or  conveyance  of  real  estate  to 
such  corporation  prior  to  such  filings 
shall  be  ..absolutely  null  and  void, ' ' 
is  not  to  be  construed,  as  making 
absolutely  null  and  void  all  convey- 
ances made  to  a  trustee  for, the  use 
and  benefit  of  a  foreign,  corporation 
failing  for  the  time  being  to  comply 


with  the  constitutional  and  statutory 
provisions  before  actuaUy  engaging  in 
business.  The  penalty  imposed  in  such 
cases  is  the  withholding  of  the  right 
to  enforce  such  contracts  and  to  ac- 
quire and  hold  in  its  name  the  legal 
title  to  realty  within  the  state.  The 
prohibition  of  the  statute  must  be 
construed  as  extending  to  any  title. 
"The  mere  agent  of  such  foreign  cor- 
poration cannot  be  permitted  to  take 
title  in  himself  for  the  use  and  bene- 
fit of  such  corporation.  Such  a  trans- 
action would  be  a  palpable  evasion 
of  the  statute."  Donaldson  v.  Thou- 
sand Springs  Power  Co.,  29  Idaho  735 
162  Pac.  334. 

S3  See  §  5931,  infra. 

81  United  States.  Fritts  v.  Palmer, 
132  U.  S.  282,  33  L.  Ed.  317;  National 
Bank  of  St.  Louis  v.  Matthews,  98  XT. 
S.  621,  25  L.  Ed.  188;  In  re  Palmer 
Window  Glass  Co.,  183  Fed.  902;  Blod- 
gett  v.  Lanyon  Zinc  Co.,  120  Fed.  893. 

Arkansas.  Rachels  v.  Stecher  Coop- 
erage Works,  95  Ark.  6,  128  S.  W.  348. 

District  of  Columbia.  Groo  v.  Nor* 
man  &  Robinson,  42  App.  Cas.  387. 

Missouri  St.  Louis  Drug  Co.  v. 
Robinson,  81  Mo.  18;  Chambers  v. 
City  of  St.  Louis,  29  Mo.  543. 

Nebraska.  Nebraska  Power  Co.  v. 
Koenig,  93  Neb.  68,  139  N.  W.  839. 

Pennsylvania.  Grant  v.. Henry  Clay 
Coal  Co.,  80  Pa.. St.  208...    . 

Tennessee.    Louisville  Property  Co. 
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but  the  state  can  raise  the  question  that  a  foreign  corporation,  which 
had  not  complied  with  the  laws  of  a  state  requiring  it  to  perform  cer- 
tain acts  before  doing  business  in  the  state,  had  no  right  to  take  an  as- 
signment of  a  lease  of  real  property  situated  in  the  state.8*  Nor 
can  a  municipal  corporation  assert  as  a  defense  to  an  action  brought 
by  a  foreign  corporation  against  it  to  recover  damages  to  real  estate 
purchased  by  the  corporation  the  fact  that  it  had  not  complied  with 
a  statute,  providing  that  a  foreign  corporation  desiring  to  trans- 
act business  in  the  state  or  own  property  therein  should  perform 
certain  acts,  and  making  it  unlawful  for  such  a  corporation  to  do 
business  in  the  state  without  complying  with  such  statutory  re- 
quirements." 

Where  a  foreign  corporation  has  acquired  title  to  real  estate  in  the 
state  in  excess  of  its  corporate  powers  so  to  do,  it  may  in  good  faith 
convey  an  indefeasible  title  to  a  grantee  until  its  title  to  such  real 
estate  is  invalidated  in  a  direct  proceeding  instituted  by  the  state 
for  that  purpose,  when  according  to  the  laws  of  such  state  its  title 
to  such  real  estate  is  good  until  invalidated  by  such  direct  proceed- 
ings.87 The  fqct  that  a  foreign  corporation  has  violated  a  constitu- 
tional or  statutory  provision  that  a  corporation  shall  not  hold  real 
estate  longer  than  a  specified  time,  except  such  as  may  be  necessary 
and  proper  for  carrying  on  its  legitimate  business,  is  an  objection 
which  can  be  raised  by  the  state  alone.88  A  foreign  corporation  is 
estopped  to  assert  that  a  mortgage  executed  by  it  on  real  property  sit- 
uated in  the  state  is  void  because  it  has  not  complied  with  the  statutes 
of  such  state  regulating  its  right  to  do.  business  therein.89  This  estoppel 

v.  Nashville,  114  Tenn.  213,  84  S.  W.  ments  may  acquire  real  estate  in  the 
810.  state,  as  the  failure  to  comply  with 
See  §  1561  et  seq.,  supra.  the  statutory  requirements  merely  sub- 
«*In  re  Palmer  Window  Glass  Co.,  jects  the  corporation  to  a  proceeding 
183  Fed.  902;  Blodgett  v.  Lanyon  by  the  state  to  prevent  it  from  con- 
Zinc  Co.,  120  Fed.  893;  Wulflng  v.  tinuing  to  exercise  its  franchise  with- 
Armstrong  Cork  Co.,  250  Mo.  723,  157  in  the  state.  Reed  v.  Todd,  25  8.  D. 
S.  W.  615.  Under  a  statute  provid-  421,  127  N.  W.  527,  following  Wright 
ing  that  no  foreign  corporation  shall  y.  Lee,  2  S.  D.  596,  51  N.  W.  706, 
transact  any  business  within  the  state,  4  g  jy  237  55  N.  W.  931. 

or   acquire,   hold    or   dispose    of   any  «  Louisville  Property  Co.  v.  Nash- 

property,  real,  personal  or  mixed  with-  ^  m  Tenn  ^  g4  g  w  gl0 

in  the  state,  until  it  shall  have  filed  ^^  y   Noman  &  Bobi           42 

in  the  offiee  of  the  secretary  of  state 

a    duly    authenticated    copy    of    its  Ap*  ^  (f  a)  *8\    ,,,.„. 

charter,    and    appointed    a    resident  "Summet  v.  City  Bealty  &  Brok. 

agent   for  the  service   of  process,  a      *****  <*>•>  208  M°-  **>  106  S-  W-  614« 

foreign    corporation    which    has    not  See  also  §  1565,  supra. 

complied  with  such  statutory  require-  » Central  Coal  &  Coke  Co.  v.  Op 
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extends  also  to  its  privies.8*  Thus,  in  the  absence  of  fraud,  judg- 
ment creditors  of  a  foreign  corporation  are  estopped  as  against  the 
mortgagee  from  assailing  the  invalidity  of  a  mortgage  of  real  prop- 
erty in  the  state  made  by  a  foreign  corporation,  on  the  ground  that 
it  had  not  complied  with  the  statutory  conditions  regulating  its  right 
to  do  business  in  the  state.81 

While  it  is  true  that  a  foreign  corporation,  acting  in  excess  of  its 
conferred  authority,  may  be  questioned  as  to  its  authority  only  by 
the  state,  a  distinction  is  drawn  between  a  esse  where  a  private  in- 
dividual and  litigant  seeks  to  question  the  right  of  a  foreign  corpo- 
ration to  hold  real  estate  in  a  state,  and  one  where  in  an  action  by  a 
foreign  corporation  it  attempts  to  acquire  title  to  property  vested 
in  an  individual.  In  the  former  case,  a  private  individual  and  liti- 
gant cannot  question  such  right,  but  in  the  latter  case,  such  individual 
may  deny  its  corporate  capacity  as  a  defense  to  its  right  of  recovery.** 

A  statute  which  provides  that  no  foreign  corporation  shall  trans- 
act business  or  acquire,  hold  or  dispose  of  property  in  the  state  un- 
less it  shall  have  first  complied  with  the  requirements  of  the  statute, 
and  that  every  contract  relating  to  property  within  the  state  before 
complying  with  the  requirements  is  "wholly  void"  on  the  part  of 
the  corporation  making  it,  makes  such  contract  not  simply  voidable 
but  void,  and  the  holder  of  a  purchase  money  mortgage  on  property 
in  such  state  which  was  conveyed  by  his  grantee  to  a  foreign  corpora- 
tion before  its  compliance  with  the  act  may  show  that  fact  and  take 
advantage  of  it  in  an  action  to  enforce  his  lien.** 


timo  Lead  ft  Zinc  Co.,  157  Mo.  App. 
720,  139  S.  W.  525. 
See  also  §  1571,  supra. 

30  Summet  v.  City  Realty  ft  Brok- 
erage Co.,  208  Mo.  501,  106  S.  W.  614. 

31  Central  Coal  ft  Coke  Co.  v.  Op- 
timo Lead  ft  Zinc  Co.,  157  Mo.  App. 
720,  139  8.  W.  525. 

33Myatt  v.  Ponca  City  Land  ft  Im- 
provement Co.,  14  Okla.  189,  68  L.  B. 
A.  810,  78  Pac.  185.  The  court  said: 
"In  the  one  case  the  corporation 
takes  the  title  because  it  must  vest 
somewhere;  and,  having  passed  from 
the  grantor,  it  must  vest  in  his  gran- 
tee. In  the  other,  the  corporation  is 
seeking  to  acquire  title  not  vested 
in  it,  and  which  is.  vested  in  the  one 


from  whom  it  seeks  to  recover  it. 
And  the  distinction  is  more  apparent 
when  it  appears  that  the  corporation 
has  no  existence,  and  therefore  no 
capacity  to  legally  aequire  property  of 
any  kind.  In  this  case  the  corpora- 
tion is  invoking  the  power  of  the 
state,  through  the  medium  of  the 
courts,  to  secure  a  title  which  it  may 
not  hold;  and,  when  its  want  of  ca- 
pacity is  shown,  judgment  should  be 
entered  against  it.  Suci  want  of 
capacity  may  be  shown  by  one  in 
whom  the  legal  title  is  vested  in  re- 
sisting the  attempt  of  such  corpora- 
tion to  acquire  that  title." 

83Hanna  v.  Kelsey  Realty  Co^  145 
Wis.  276,  33  W3-.A-    (N.  8.)   %55, 
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§  5859.  By  what  jurisdiction  power  to  acquire,  hold  and  convey 
realty  determined.  Pursuant  to  the  rule  that  the  laws  of  the  state 
in  which  land  is  situated  control  exclusively  its  descent,  alienation 
and  transfer,  and  the  effect  and  construction  of  instruments  intended 
to  convey  it,84  it  is  for  the  courts  of  the  state  where  the  realty  is 
situated  to  determine  the  capacity  of  a  foreign  corporation  to  acquire 
and  hold  real  estate,  under  the  laws  of  such  state,  as  well  as  within 
its  charter.8* 

Mortgages  or  incumbrances  of  land  owned  by  a  corporation  and 
situated  in  another  state  or  jurisdiction  than  that  by  which  such 
corporation  was  created  are  governed  by  the  law  of  the  situs  of  the 
realty,  and  all  questions  relating  to  the  validity  thereof  are  to  be 
determined  according  to  that  law.86    The  manner  in  which  a  foreign 


140  Am.  St.  Rep.  1075,  129  N.  W. 
1080. 

34 "But  when  a  corporation  sells  or 
encumbers  its  property,  incurs  debts 
or  gives  securities,  it  does  business, 
and  a  statute  regulating  such  trans- 
actions does  not  regulate  the  internal 
affairs  of  the  corporation.  And  it  is 
certainly  within  the  power  of  a  state 
to  say  what  remedies  creditors  of 
corporations  shall  have  over  property 
situated  within  the  state.'1  Mr.  Jus- 
tice McKenna  in  Williams  v.  Gaylord, 
186  XT.  8.  157,  46  L.  Ed.  1102,  aff'g 
102  Fed.  372. 

35  Nathan  v.  Lee,  152  Ind.  232,  43 
L.  R.  A.  820,  52  N.  E.  987;  Union 
Nat.  Bank  v.  State  Nat.  Bank,  155 
Mo.  95,  78  Am.  St.  Rep.  560,  55  S. 
W.  989;  Boyce  v.  City  of  St.  Louis, 
29  Barb.  (N.  Y.)  650,  18  How.  Pr.  125. 

When  the  highest  court  of  a  state  has 
decided  that  a  statute  providing  that, 
"it  shall  not  be  lawful  for  the  direc- 
tors of  any  mining  corporation  to  sell, 
lease,  mortgage  or  otherwise  dispose 
of  the  whole  or  any  part  of  the  min- 
ing ground,  owned  or  held  by  such 
corporation,  nor  to  purchase  or  obtain, 
in  any  way,  any  additional  mining 
ground,  unless  such  act  be  ratified 
by  at  least  two-thirds  of  the  capital 
stock  of  such  corporation,"  applies 
to  foreign   as  well  as  domestic  cor- 


porations, and  that  the  directors  of 
such  corporations  have  no  power  or 
authority  to  convey  the  mining  ground 
without  the  consent  of  the  stockhold- 
ers given  as  prescribed  by  the  statute, 
and  without  such  consent  the  title 
does  not  pass,  such  construction  will 
be  followed  by  the  federal  courts. 
Williams  v.  Gaylord,  102  Fed.  372, 
aff  M  186  U.  S.  157,  46  L.  Ed.  1102. 

36  Nathan  v.  Lee,  152  Ind.  232,  43 
L.  R.  A.  820,  52  N.  E.  987;  Union 
Mat.  Bank  v.  State  Nat.  Bank,  155 
Mo.  95,  78  Am.  St.  Rep.  560,  55  S.  W. 
989;  Boehme  v.  Rail,  51  N.  J.  Eq. 
541,  26  Atl.  832;  Borton  v.  Brines- 
Chase  Co.,  175  Pa.  St.  209,  34  Atl.  597. 

Where  a  contract  was  made  in  one 
state  by  a  corporation  created  under 
the  laws  of  such  state  for  an  issue 
of  bonds  secured  by  a  mortgage  upon 
real  property  in  another  state,  which 
was  in  violation  of  a  constitutional 
provision  against  the  fictitious  in- 
crease  of  indebtedness,  and  the  incur- 
ring  of  indebtedness  without  notice 
to  the  stockholders,  it  was  held  that 
legal  proceedings  in  the  courts  of  the 
former  state  declaring  the  validity  of 
the  mortgages  and  the  bonds  secured 
thereby  had  no  extraterritorial  effect, 
and  were  ineffective  in  the  latter 
state.     In  re  Pittsburgh  &  State  Line 
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corporation  may  dispose  of  real  estate  owned  by  it,  whether  by  deed 
or  mortgage,  may  be  regulated  or  controlled  by  the  state  in  which 
such  real  estate  is  situated.87  Thus  a  state  has  power  to  prescribe 
that  it  shall  not  be  lawful  for  the  directors  of  any  foreign  corpora- 
tion to  sell,  lease,  or  otherwise  dispose  of  the  whole  or  any  part  of 
the  mining  ground  owned  or  held  by  it  in  the  state,  nor  to  purchase 
or  obtain  in  any  way  additional  mining  ground,  unless  such  act  be 
ratified  by  the  holders  of  at  least  two-thirds  of  the  capital  stock  of 
such  corporation,  and  that  such  ratification  may  be  either  in  writing, 
signed  and  acknowledged  by  such  stockholders  or,  by  resolution  duly 
passed  at  a  stockholders '  meeting  called  for  that  purpose.*8 

§  5860.  Power  of  foreign  corporation  to  take  leases.  Unless  ex- 
eluded  by  the  laws  or  public  policy  of  the  state  from  doing  business 
therein,  a  foreign  corporation  has  the  power  and,  by  comity,  the 
same  right  as  a  domestic  corporation  to  take  a  lease  on  such  property 
as  may  be  necessary  for  carrying  on  its  business  in  the  state.89  But 
a  foreign  corporation  cannot  take  a  lease  contrary  to  the  laws  and 
public  policy  of  the  state,  even  though  it  is  authorized  by  the  laws  of 
the  state  of  its  creation  to  enter  into  the  lease.40   Authority  to  lease  "to 


B.  Co. '8  Appeal,  8  Sadler  (Pa.)  83, 
4  Atl.  385. 

37  Williams  v.  Gaylord,  102  Fed. 
372,  aff'd  186  U.  8.  157,  46  L.  Ed. 
1102. 

8S  Williams  v.  Gaylord,  186  U.  & 
157,  46  L.  Ed.  1102,  where  the  court 
said  that  the  legislature  of  a  state 
had  power  "to  so  prescribe,  not  only 
from  its  power  over  the  manner  of 
conveyance  and  the  disposition  of 
property  situated  within  the  state, 
but  from  its  power  over  foreign  cor- 
porations doing  business  within  the 
state.  Clarke  v.  Clarke,  178  U.  8. 
186;  Hooper  v.  California,  155  U.  8. 
648." 

••Blodgett  v.  Lanyon  Zinc  Co.,  120 
Fed.  893;  Northern  Transp.  Co.  v. 
City  of  Chicago,  7  Bias.  45,  Fed.  Oas. 
No.  10,324,  aff'd  99  TJ.  8.  635,  25  L. 
Ed.  336;  Baltimore  &  O.  Steamboat 
Co.  v.  McCutcheon,  13  Pa.  St.  13. 
See  Stewart  v.  Lehigh  Valley  B.  Co., 
38  N.  J.  L.  505.     See  also  Standard 


Sew.  Mach.  Co.  v.  Frame,  2  Pennew. 
(Del.)  430,  48  Atl.  188,  upholding  the 
validity  of  a  lease. of  a  sewing  ma- 
chine by  a  foreign  corporation. 

See  generally,  as  to  the  powers  of 
corporations  with  regard  to  leases, 
§§  1230-1264,  supra. 

As  to  whether  a  lease  is  an  executed 
contract  within  the  doctrine  of  ultra 
vires,  see  §  1587,  supra. 

40  See  Van  Steuben  v.  Central  Bail- 
road  Co.,  178  Pa.  St.  367,  34  L.  B.  A. 
577,  35  Atl.  992. 

A  foreign  corporation  which  has 
not  filed  with  the  corporation  com- 
missioner of  the  state  the  statement 
required  by  statute  nor  complied  with 
the  other  requirements  of  the  statute, 
cannot  legally  take  an  assignment  of 
a  lease  of  an  island  in  the  state  for 
the  purposes  of  fishing.  Johnson  v. 
Seaborg,  69  Ore.  27,  137  Pac.  191. 

An  assignment  of  a  license  to  mine 
a  tract  of  land  in  the  state  to  a  for- 
eign corporation  doing  business  in  the 
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any  railroad  company  of  this  state"  does  not  authorize  a  lease  to  a  for- 
eign  corporation.41 


§6861.  Power  of  foreign  corporations  to  take  mortgages  on 
realty.  A  corporation  may  take. a  mortgage  on  land  in  another 
state  than  by  which  it  was  created,  either  to  secure  a  loan  made  by 
it  in  the  course  of  its  business,  or  to  secure  a  debt  to  it,  or  for  the 
purpose  of  investing  its  funds,  if  such  investment  is  not  inconsistent 
with  its  charter,  provided  it  is  not  prohibited  from  doing  so  by  the 
laws  of  the  state,  and  when  it  has  taken  a  mortgage  in  the  absence 
of  such  a  prohibition,  it  may  foreclose  the  same  by  suit  or  by  a  sale 
under  the  power  contained  therein,  when  the  exercise  of  such  power 
is  allowed  by  the  lex  rei  sitae.48   A  statute  prohibiting  foreign  corpora^ 


state  without  having  complied  with 
certain  statutory  requirements,  is 
void,  and  it  is  not  validated  by  the 
subsequent  compliance  by  the  corpo- 
ration with  the  conditions  so  imposed. 
Amalgamated  Zinc  ft  Lead  Co.  v.  Bay  ' 
State  Zinc  Min.  Co.,  221  Mo.  7,  23 
L.  R.  A.  (N.  S.)  492;  120  S.  W.  31, 
following  Tri-State  Amusement  Co.  v. 
Forest  Park  Highlands  Amusement 
Co.,  192  Mo.  404,  14  L.  R.  A.  (N.  8.) 
688,  111  Am.  St.  Rep.  511,  4  Ann. 
Cas.  808,  90  S.  W.  1020,  overruling 
Carson-Band  Co.  v.  Stern,  129  Mo. 
381,  32  L.  B.  A.  420,  31  S.  W.  772. 

41  Freeman  v.  Minneapolis  ft  St.  L. 

By.  Co.,  28  Minn.  443,  10  N.  W.  594. 

See  also,  as  construction  of  statutory 

%or  charter  authority  to  quasi  public 

corporations  to  lease,  §  1238,  supra. 

4*  United.  States.  Caesar  v.  Capell, 
83  Fed.  403;  Hards  v.  Connecticut 
Mut.  Life  Ins..  Co.,  8  Biss.  234,  Fed. 
Cas.  No.  6,055;  Farmers'  Loan  ft 
Trust  Co.  v.  McKinney,  6  McLean  1, 
Fed.  Cas.  No.  4,667;  New  York  Dry 
Dock  v,  Hicks,  5  McLean  111,  Fed. 
C  as.  No.  10,204. 

Alabama.  American  Building,  Loan 
.ft  Tontine  Sav.  Ass'n  v.  Haley,  132 
Ala.  135,  31  So.  88;  Christian  v.  Amer- 
ican Freehold  ft  Mortgage  Co.,  89 
Ala.  198,  7  So;  427;  Covey  Cotton 
OH  Co.  v.  Bank  of  Ft.  Gaines,  —  Ala. 


App.  — ,  74  So.  87,  certiorari  denied 
—  Ala.  — ,  75  So.  1003  (mem.  dec). 

Arkansas.  National  Bank  of  Wich- 
ita v.  Spot  Cash  Coal  Co.,  98  Ark. 
597,  136  S.  W.  953. 

Illinois.  Commercial  Union  Assur. 
Co.  v.  Scammon,  102  HI.  46,  rev'g 
6  HI.  App.  551;  Stevens  v.  Pratt,  101 
111.  206. 

Indiana.  Elston  v.  Piggott,  94  Ind. 
14. 

Kentucky.  Lathrop  v.  Commercial 
Bank,  8  Dana  114,  33  Am.  Dec.  481; 
Herndon  v.  Bascom,  8  Dana  113. 

Louisiana.  Frazier  v.  Willcox,  4 
Rob.  517. 

Massachusetts.  American  Mut.  Life 
Ins.  Co.  v.  Owen,  15  Gray  491. 

Michigan.  Thompson  v.  Waters,  25 
Mich.  214,  12  Am.  Rep.  243. 

Mississippi.  Williams  v.  Creswell, 
51  Miss.  817. 

Missouri.  Ferguson  v.  Soden,  111 
Mo.  208,  33  Am.  St.  Rep.  512,  19  S. 
W.  727;  Long  v.  Long,  79  Mo.  644; 
Connecticut  Mut.  Life  Ins.  Co.  v.  Al- 
bert, 39  Mo.  181. 

New  Hampshire.  Lumbard  v.  Al- 
drich,  8  N.  H.  31,  28  Am.. Dec.  381. 

New  Jersey.  National  Trust  Co.  v. 
Murphy,  30  N.  .J.  Eq.  408. 

New  York.  Bard  v.  Poole,  12  N. 
Y.  495.     . 

Pennsylvania.      Leasure    v.    Union 
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tions  from  purchasing  or  holding  real  estate  does  not  .prevent  a 
foreign  corporation  engaged  in  loaning  money  from  taking  mortgages 
on  real  estate  as  security,48  or  prevent  any  other  foreign  corporation 
from  taking  a  mortgage  on  real  estate  to  secure  a  debt  due  to  it.44 

§  5862.  Effect  of  lack  of  power  under  charter  to  take  mortgage  on 
realty.  A  foreign  corporation  cannot  lawfully  loan  money  and  take 
a  mortgage  on  real  property  as  security,  or  purchase  mortgages  as  an 
investment,  if  the  transaction  is  beyond  the  powers  conferred  upon  it 
by  its  charter  or  is  expressly  prohibited  by  its  charter;  but,  by  the 
weight  of  authority,  the  mortgage  is  not  void  in  such  a  case,  and  the 
mortgagor  or  one  claiming  under  him  cannot  set  up  the  ultra  vires 
character  of  the  transaction  to  prevent  its  foreclosure.45  The  taking 
of  such  security  is  a  misuser  of  the  powers  conferred  upon  the  corpo- 
ration by  its  charter,  for  which  the  state,  under  whose  laws  it  was 
created,  may  enforce  a  forfeiture,  but  the  misuser  cannot  be  set  up  by 
the  borrower  to  prevent  the  corporation  from  enforcing  the  security.46 

§5863.  Effect  upon  mortgagee  of  noncompliance  with  existing 
statutes  imposing  conditions  upon  foreign  corporations.  If  a  foreign 
corporation  is  prohibited  by  the  laws  of  a  state  from  doing  business 
therein  until  it  has  complied  with  certain  conditions  precedent,  and 
contracts  made  by  a  foreign  corporation  in  violation  of  the  prohibition 
are  illegal  and  void,  as  explained  elsewhere,47  a  loan  of  money  by  a 
foreign  corporation  engaged  in  the  business  of  lending  money  and  a 
mortgage  taken  as  security  for  such  loan,  when  it  has  not  performed 
the  conditions  prescribed  by  the  statute,  are  void  and  cannot  be  en- 
forced by  it.48    As  is  seen  elsewhere,  it  is  held  in  some  jurisdictions 


Mut.  Life  Ins.  Co.,  91  Pa.  St.  491. 

Wisconsin.  Chickering-Chase  Bros. 
Co.  v.  White,  127  Wis.  83,  106  N.  W. 
797;  Chicago  Title  &  Trust  Co.  v. 
Bashford,  120  Wis.  281,  97  N.  W.  940. 

See  also  §1088,  supra,  and  §1097 
et  seq.,  supra. 

48  Stevens  v.  Pratt,  101  Dl.  206. 
See  also  §  1097  et  seq.,  supra. 

44  Caesar  v.  Capell,  83  Fed.  403. 

46  National  Bank  of  Genesee  v. 
Whitney,  103  U.  S.  99,  26  L.  Ed.  443; 
Union  Nat.  Bank  of  St.  Louis  v.  Mat- 
thews, 98  U.  S.  621,  25  L.  Ed.  188; 
Pancoast  v.  Travelers'  Ins.   Co.,   79 


Ind.  172;  Silver  Lake  Bank  of  Penn- 
sylvania v.  North,  4  Johns.  Ch.  (N. 
Y.)  370. 

See  also  §§850,  1571  and  1619, 
supra,  and  §§  1561-1570,  supra. 

«  See  §1619,  supra. 

47  See  subdiv.  xv,  infra. 

4*  Christian  v.  American  Freehold 
Land  Mortg.  Co.,  89  Ala.  198,  7  So. 
427;  Mullens  v.  American  Freehold 
Land  Mortg.  Co.,  88  Ala.  280,  7  So. 
201;  Farrior  v.  New  England  Mortg. 
Security  Co.,  88  Ala.  275,  7  So.  200. 
See  Bennington  County  Sav.  Bank  v. 
Lowry,  160  Wis.  659,  152  N.  W.  463. 
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that  such  statutes  do  not  render  contracts  by  foreign  corporations  void 
because  they  have  not  complied  with  such  conditions,40  and  when 
such  rule  obtains,  it  also  applies  to  mortgages  executed  to  such  cor- 
porations.80 


40  See  subdiv.  xv,  infra. 

*0  See  Boatmen 's  Bank  of  St.  Louis, 
Mo.  v.  Fritzlen,  221  Fed.  154,  cer- 
tiorari denied  in  Fritzlen  v.  Boat- 
men's Bank  of  St.  Louis,  238  U.  S. 
641,  59  L.  Ed.  1501;  In  re  Heffron  Co., 
216  Fed.  642;  Northwestern  Mut.  Life 
Ins.  Co.  v.  Overholt,  4  Dili.  287,  Fed. 
Cas.  No.  10,338. 

Under  section  20  of  the  General 
Corporation  Law  of  New  York  pro- 
viding that  any  foreign  corporation 
doing  business  in  the  state  and  created 
by  the  laws  of  the  United  States  or 
of  any  state  or  territory  thereof;  or 
of  any  foreign  state  or  nation  which 
borders  the  United  States  of  America 
and  which  by  its  laws  confers  similar 
privileges  upon  corporations  created 
by  the  state  enacting  such  statute, 
may  acquire  and  hold  such  real  prop- 
erty in  the  state  as  may  be  necessary 
for  its  corporate  purposes  in  the  trans- 
action of  its  business  in  the  state, 
and  convey  the  same  by  deed  or  other- 
•  wise  in  the  same  manner  as  a  domes- 
tic corporation,  a  foreign  corporation 
may  mortgage  its  real  estate  in  the 
state  without  complying  with  section 
6  of  the  New  York  Stock  Corpora- 
tion Law  providing  that  every  stock 
corporation  in  addition  to  the  powers 
conferred  by  the  General  Corporation 
Law  may  mortgage  its  property  to 
secure  its  indebtedness  or  money  bor- 
rowed, but  requiring  such  a  mortgage, 
except  in  case  of  purchase  money 
mortgages,  to  be  consented  to  by  not 
less  than  two-thirds  of  the  stock- 
holders in  the  manner  prescribed  by 
the  statute.    In  re  Heffron,  216  Fed. 

642. 

The  failure  of  a  foreign  corpora- 
tion to  obtain  t>  certificate  of  author- 


ity to  do  business  in  the  state  as 
provided  for  by  section  15  of  the 
New  York  General  Corporation  Law 
does  not  render  invalid  a  mortgage 
executed  by  the  foreign  corporation 
on  real  estate  in  the  state  owned  by 
it.    In  re  Heffron  Co.,  216  Fed.  642. 

See  Mutual  Ben.  Life  Ins.  Co.  v. 
Winne,  20  Mont.  20,  49  Pac.  446, 
where  the  distinction  between  void 
and  voidable  contracts  is  exhaustively 
considered,  and  a  statute  providing 
that  if  a  foreign  corporation  shall  do 
business  in  the  state  without  comply- 
ing with  certain  prescribed  acts,  it 
shall  forfeit  to  the  state  a  certain 
sum  and  all  contracts  made  by  it 
during  the  time  of  such  neglect  to 
comply  with  such  requirements  ' '  shall 
be#void  and  invalid  as  to  such  incor- 
poration1' was  held  to  render  a  mort- 
gage given  to  it  before  such  compli- 
ance not  void,  but  merely  voidable. 
The  court  said:  "The  object  of  the 
statute  is  primarily  to  compel  a  for- 
eign corporation  desiring  to  avail  it- 
self of  the  privilege  of  doing  business 
within  the  state,  to  submit  itself  to 
the  jurisdiction  of  the  courts  of  the 
state.  It  is  not  the  policy  of  the 
statute  to  prevent  foreign  corpora- 
tions from  doing  business  within  the 
state.  It  merely  imposes  certain  con- 
ditions in  order  to  enable  the  citizens 
of  the  state  to  effectually  protect 
their  rights,  and  prescribes  penalties 
if  the  corporation  ignores  the  law. 
The  statute  does  not  make  the  con- 
tract absolutely  void  or  a  nullity,  nor 
does  it  attempt  to  prohibit  contracts 
between  foreign  corporations  and  per- 
sons within  the  state.  It  says,  in 
effect,  contracts  with  such  corpora- 
tions shall  be  void  and  invalid  as  to 
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Where  the  statute  merely  suspends  the  remedy  until  the  foreign 


the  corporation  unless  it  has  first  com- 
plied with  the  law.  What  does  it 
meanf  We  must  not  be  misled  into 
giving  the  words  'void*  and  'invalid' 
too  broad  a  meaning,  for,  as  has  been 
well  observed  by  a  learned  court,  de- 
ductions founded  on  the  broadest 
meaning  of  the  word  'void*  would 
lead  to  greater  errors  than  are  found 
in  the  most  erroneous  cases,  while 
those  founded  on  its  narrower  and 
more  usual  meaning  seldom  err.  Pear- 
soil  v.  Chapin,  44  Pa.  St.  9.  There- 
fore, before  the  court  can  say  that 
a  mortgage  made  by  a  citizen  of  this 
state  to  a  foreign  corporation  which 
has  failed  to  file  its  certificate  and 
statements  required  to  be  filed  before 
it  can  undertake  to  do  any  business 
within  the  state  is  void  in  the  sense 
that  it  is  an  absolute  nullity,  it  should 
be  assured  of  the  correct  meaning  of 
the  word;  it  should  observe  the  use 
of  the  word  in  the  context  of  the 
statute.  A  void  contract  is  the  same 
as  none,  although  a  voidable  one  may 
be  so  treated.  Gist  v.  Smith,  78  Ky. 
367.  The  two  words  '  void '  and  '  void- 
able,' as  often  used  in  statute,  have 
been  pronounced  by  Bishop  (section 
610  of  his  work  on  Contracts)  to  be 
variable  and  most  inexact.  But  a 
correct  discrimination  will  lead  us  to 
a  right  conclusion.  It  cannot  be  held 
that  the  contract  of  Winne  with  the 
plaintiff  corporation  is  without  any 
legal  effect,  for  it  has  some  effect, 
but  it  is  liable  to  be  made  void  by 
him  or  a  third  person.  For  illustra- 
tion: Winne  could  enforce  an  agree- 
ment for  a  loan  with  a  foreign  corpo- 
ration that  had  not  complied  with  the 
law,  if  service  could  be  had  upon  it, 
if  it  had  agreed  to  make  one  to  him, 
and  thus  give  full  effect ,  to  such  a 
contract  which  already  Trad  some 
effect  even  under  the  statute;  or,  if 
a  loan  had  been  made  to  him,  Winne 


could  give  full  effect  to  such  a  con- 
tract by  paying  the  corporation,  or 
not  asking  to  have  the  contract  held 
void.  In  both  of  these  illustrations, 
however,  there  would  be  some  legal 
effects  to  the  contracts  when  entered 
into.  They  would,  therefore,  not  be 
void  contracts  within  the  true  defini- 
tion of  the  word,  even  though  in  either 
supposed  case  Winne  could  make 
either  contract  void  if  he  chose  to 
do  so.  And  so  in  this  foreclosure  pro- 
ceeding, when  Winne  made  the  note 
and  mortgage  sued  upon,  and  de- 
livered them  to  a  foreign  corpora- 
tion's agent,  a  contract  was  made 
with  the  corporation  which  was  en- 
forceable in  the  courts  of  this  state, 
except  for  the  statutory  provisions 
by  which  Winne  could  ask  to  have  it 
declared  void  and  invalid;  that  is  to 
say,  the  note  was  voidable,  but  might 
become  void  when  the  mortgagor 
chose  to  avoid  it.  Bishop  in  his  work 
on  Contracts  (section  611),  says  that 
in  exact  language  'void'  has  but  one 
meaning,  and  that  'a  contract  is 
"void"  when  it  is  without  any  legal 
effect,  "voidable"  when  it  has  some 
effect,  but  is  liable  to  be  made  void 
by  one  of  the  parties  or  a  third  per- 
son.' Some  of  the  cases  refer  to 
contracts  as  void  which  may  be 
avoided  by  those  interested,  yet  de- 
fine the  word  as  applying  to  contracts 

• 

not  absolutely,  but  relatively,  void. 
Kearney  v.  Vaughan,  50  Mo.  284,  was 
such  a  case.  There  the  court  said  it 
was  perhaps  unfortunate  that  it  was 
not  supplied  'with  a  term  of  more 
precision  than  the  word  "void,"  a 
word  more  often  used  to  point  out 
what  may  be  avoided  by  those  inter- 
ested in  doing  so  than  to  indicate  an 
absolute  nullity, — a  proceeding  or  act 
to  be  disregarded  on  all  occasions.9 
And  in  Pearsoll  v.  Chapin,  supra, 
which  is  a  leading  case.  Chief  Justice 
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corporation  complies  with  the  statutory  requirements,  a  mortgage 


Lowrie  took  the  same  general  ground 
that  Bishop  had  taken,  and  wrote  as 
follows:  'The  terms  "void"  and 
"voidable,"  as  used  in  our  books, 
would  therefore  seem  to  stand  for 
absolutely  and  relatively  void.  That 
is  absolutely  void  which  the  law  or 
nature  of  things  forbids  to  be  en- 
forced at  all,  and  that  is  relatively 
void  which  the  law  condemns  as  a 
wrong  to  individuals,  and  refuses  to 
enforce  as  against  them.  It  is  void 
because  absolutely  or  relatively  in- 
valid, or  not  binding.  The  French 
jurisconsults  adopt  this  distinction 
of  absolute  and  relative  nullity. '  The 
discrimination  between  a  deed  which 
is  an  absolute  nullity  and  one  which  is 
voidable  only  is  very  clearly  made  by 
Chief  Justice  Spenly  in  Anderson  v. 
Roberts,  18  Johns.  516.  In  discussing 
the  attitude  of  a  fraudulent  grantee 
under  a  statute  declaring  a  deed  to  be 
utterly  void,  he  said:  'No  deed  can 
be  pronounced,  in  a  legal  sense,  utter- 
ly void  which  is  valid  as  to  some 
persons,  but  may  be  avoided  at  the 
election  of  others.  A  thing  is  void 
which  is  done  against  law  at  the  very 
time  of  doing  it,  and  where  no  person 
is  bound  by  the  act;  but  a  thing  is 
voidable  which  is  done  by  a  person 
who  ought  not  to  have  done  it,  but 
who  nevertheless  cannot  avoid  it  him- 
self after  it  is  done.  Bacon  classes 
under  the  head  of  acts  which  are 
absolutely  void  to  all  purposes  the 
bond  of  a  femme  covert,  an  infant, 
and  a  person  non  compos  mentis,  after 
an  office  found  and  bonds  given  for 
the  performance  of  illegal  acts.  He. 
considers  a  fraudulent  gift  void  as  to 
some  persons  only,  and  says  it  is  good 
as  to  the  donor,  and  void  as  to  the 
creditors.  Whenever  the  act  done 
takes  effect  as  to  some  purposes,  and 
is  void  as  to  persons  who  have  an 
interest  in  impeaching  it,  the  act  is 


not  a  nullity,  and  therefore,  in  a 
legal  sense,  is  not  utterly  void,  but 
merely  voidable.  Another  test  of  a 
void  act  or  deed  is  that  every  stranger 
may  take  advantage  of  it,  but  not  of 
a  voidable  one.  Again,  a  thing  may 
be  avoided  in  several  degrees:  (1) 
Void  as  if  never  done,  to  all  purposes, 
so  as  all  persons  may  take  advantage 
thereof;  (2)  void  as  to  some  purposes 
only;  (3)  so  void  by  operation  of  law 
that  he  will  have  the  benefit  of  it, 
may  make  it  good.'  This  same  rule 
and  distinction  between  void  and  void- 
able acts  was  laid  down  in  Fletcher 
v.  Stone,  3  Pick.  250.  The  court 
there,  in  order  to  more  accurately  ar- 
rive at  the  meaning,  drew  a  distinc- 
tion between  acts  which  are  mala  in 
se  and  those  which  are  only  mala 
prohibita,  declaring  the  former  abso- 
lutely void,  and  that  no  right  or  claim 
can  be  derived  from  such  acts;  but 
that  acts  which  are  only  mala  pro- 
hibita are  either  void  or  voidable  ac- 
cording to  the  nature  and  effects  of 
the  act  prohibited.  Among  other 
things,  the  court  said:  'If  it  con- 
cerns the  public  fcood,  it  is  generally 
to  be  considered  void;  but  if  it  is 
prohibited  for  the  purpose  of  secur- 
ing the  private  rights  of  the  parties 
interested,  it  is  only  voidable.  Where 
the  public  interest  is  not  concerned, 
it  is  sufficient  to  allow  the  party  who 
may  be  prejudiced  by  an  unlawful 
sale  or  contract  to  avoid  it.  It  is 
on  this  ground  that  a  mortgage  or  as- 
surance given  on  a  usurious  considera- 
tion has  been  held  only  voidable,  not- 
withstanding the  strong  words  of  the 
statute.'  The  Supreme  Court  of  the 
United  States,  in  Ewell  v.  Daggs,  108 
U.  S.  143,  3  Sup.  Ot.  Bep.  408,  had 
occasion  to  consider  a  point  analogous 
to  this  under  investigation.  It  arose 
in  an  action  brought  on  a  promissory 
note,  the  defense  being  usury.     The 
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taken  by  a  foreign  corporation  before  compliance  by  it  with  the  stat- 


Texas  statute  in  force  when  the  note 
was  executed  made  all  contracts  in 
writing  stipulating  for  a  greater  rate 
of  interest  than  12  per  cent, '  void  and 
of  no  effect'  for  the  rate  of  interest, 
etc.  The  argument  advanced  was 
that  the  contract  was  void  as  to  the 
entire  interest.  But  it  was  held  that 
the  words  '  void  and  of  no  effect '  were 
used  in  the  sense  of  '  voidable '  merely 
— that  is,  capable  of  being  avoided, — 
and  that  they  did  not  mean  that  the 
transaction  was  an  absolute  nullity,  as 
though  it  had  never  existed;  not  cap- 
able of  giving  rise  to  any  rights  or 
obligations  under  any  circumstances. 
'AH  that  can  be  meant  by  the  term,' 
Justice  Matthews  said,  'according  to 
any  legal  usage,  is  that  a  court  of 
law  will  not  lend  Us  aid  to  enforce 
the  performnce  of  a  contract  whieh 
appears  to  have  been  entered  into  by 
both  the  contracting  parties  for  the 
express  purpose  of  carrying  into  effect 
that  which  is  prohibited  by  the  law 
of  the  land.  Broom,  Leg.  Max. '  That 
great  court  also  recognized  the  dis- 
tinction between  mala  in  se  and  mala 
prohibita,  saying:-  'A  distinction  is 
made  between  acts  which  are  mala  in 
se,  and  are  generally  regarded  as  ab- 
solutely void,  in  the  sense  that  no  right 
or  claim  can  be  derived  from  them; 
and  acts  which  are  mala  prohibita, 
which  are  void  or  voidable,  according 
to  the  nature  and  effect  of  the  act 
prohibited.  Fletcher  v.  Stone,  3  Pick. 
250.  It  was  accordingly  held  in  Mas- 
sachusetts that  a  mortgage  or  assur- 
ance given  on  a  usurious  consideration 
was  only  voidable,  notwithstanding  the 
strong  words  of  the  statute.  Green 
v.  Kemp,  13  Mass.  515.  And  in  such 
cases  the  advance  of  the  money,  al- 
though the  contract  is  illegal  for 
usury,  is  a  meritorious  consideration, 
sufficient  to  support  a  subsequent  lia- 
bility or  promise,  when  the  positive 


bar  of  the  statute  has  been  removed.' 
The  statute  was  looked  upon  as,  in 
effect,  enabling  the  party  sued  to  re- 
sist a  recovery  against  him  of  the 
interest  he  had  agreed  to  pay;  the 
court  saying  that  the  statute  was 
penal  in  its  nature, '  inflicting  upon  the 
lender  a  loss  and  forfeiture  to  that 
extent.'  These  decisions  rest  upon 
firm  ground.  They  decide  that  if 
there  is  anything  immoral  in  the  con- 
tract itself,  or  even  in  some  instances 
where  it  is  expressly  prohibited  by 
the  statute,  that  there  can  be  no  legal 
remedy;  but  they  do  not  decide  that 
contracts  founded  on  meritorious  con- 
siderations, although  made  by  a  for- 
eign corporation  in  contravention  of 
the  statutes,  are  nullities.  And  it  ap- 
pears to  us  from  the  tenor  of  the 
statute  of  Montana  that  the  legisla- 
ture meant,  not  to  declare  such  a  con- 
tract as  we  have  before  us  absolutely 
void,  but  to  concede  the  validity  of 
such  a  contract  unless  the  party  who 
has  the  right  to  treat  it  as  voir! 
renders  it  practically  a  nullity  by 
invoking  the  provisions  of  the  statute 
to  prohibit  its  enforcement.  This 
c  win  ion  is  strengthened  by  observa- 
tion of  the  forfeiture  clause  of  $10 
a  day  for  every  day  that  the  corpora- 
tion neglects  to  file  the  necessary 
certificates.  We  do  not  believe  that 
it  was  intended  to  not  only  impose 
that  severe  penalty,  but  likewise  to 
sanction  defenses  which  permit  its 
just  debtors  to  take  the  money  of  a 
foreign  corporation,  and  treat  the  con- 
tract of  loan  as  if  never  made  at  all. 
The  words  of  forfeiture  to  the  state 
seem  to  negative  the  idea  that  the 
contract  is  to  be  so  treated.  And 
what  we  have  said  of  the  word  'void* 
in  the  statute  applies  as  well  to  the, 
word  'invalid.'  They  are  used  inter- 
changeably, and,  though  used  together, 
no  force  is  added  to  'void'  by  tfye 
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utory  conditions  may  be  enforced  by  it  after  its  compliance  with  the 

statute.5* 

A  statute  prohibiting1  a  foreign  corporation  from  "doing  business" 
in  a  state  until  it  has  complied  with  certain  conditions  precedent 
does  not  prohibit  a  foreign  corporation  from  merely  taking  a  mort- 
gage upon  real  property  in  the  state  to  secure  a  debt  due  to  it  and 
enforcing  the  same,  where  it  does  not  otherwise  do  business  there,  as 
this  is  not  doing  business  in  such  state,  within  the  meaning  of  such 
a  statute.6*  This  rule  applies  where  the  mortgage  is  given  to  secure 
a  past-due  debt,54  or  the  mortgage  is  purchased  by  the  foreign  corpo- 
ration as  an  investment,  with  no  purpose  of  doing  any  other  act  in  the 
state,55  or  the  mortgage  was  given  to  secure  a  loan  made  by  the  mort- 
gagee to  the  mortgagor.56 


use  of  'invalid.9  The  conclusion  we 
therefore  reach  is  that  the  defendant 
in  this  case  could  plead  the  statute, 
and  defeat  the  action  upon  his  note 
and  mortgage  so  long,  at  least,  as 
plaintiff  delayed  complying  with  the 
statutes  cited  applicable  to  foreign 
corporations,  unless  a  valid  curative 
statute  has  been  passed,  or  unless  the 
plaintiff  could  successfully  invoke  the 
doctrine  of  estoppel  against  defend- 
ant, upon  the  principle  that  de- 
fendant, having  borrowed  the  money 
of  it  as  a  foreign  corporation,  and 
having  recognized  its  legal  existence 
and  status  within  the  state  to  a  de- 
gree to  benefit  himself,  ought  not  to 
be  heard  to  say  that  the  corporation 
had  not  done  those  acts  which  it 
should    have    done    before    it    could 


ware  v.  Davis,  90  Ala.  207,  9  L.  R.  A. 
601,  8  So.  84;  Covey  Cotton  Oil  Co. 
v.  Bank  of  Ft.  Gaines,  —  Ala.  App. 
— ,  74  So.  87,  certiorari  denied  —  Ala. 
— ,  75  So.  1003  (mem.  dec). 

Arizona.  Babbitt  v.  Field,  6  Ariz. 
6,  52  Pac.  775. 

Arkansas.  Florsheim  Bros.  Dry 
Goods  Co.  v.  Lester,  60  Ark.  120,  27 
L.  R.  A.  505,  46  Am.  St.  Bep.  162, 
S9  S.  W.  34;  Scruggs  v.  Scottish 
Mortg.  Co.,  54  Ark.  366,  16  S.  W.  563. 

Pennsylvania.  New  York  &  8. 
Const.  Co.  v.  Winton,  208  Pa.  467, 
57  Atl.  955;  People's  Building,  Loan 
&  Saving  Ass'n  v.  Berlin,  201  Pa.  1, 
88  Am.  St.  Rep.  764,  50  Atl.  308. 

Wisconsin.  Charter  Oak  Life  Ins. 
Co.  v.  Sawyer,  44  Wis.  387. 

As    to    whether    the    purchase    or 


undertake  the  very  act  which  it  did  •  ownership  of  property  in  a  state  is 
at  his  request,  and  for  his  great  ad- 
vantage." 

SSElston  v.  Piggott,  94  Ind.  14; 
Daly  v.  National  Life  Ins.  Co.  of 
United  States  of  America,  64  Ind.  1. 

58  United  States.  Kirven  v.  Vir- 
ginia-Carolina Chemical  Co.,  145  Fed. 
288;  Caesar  v.  Capell,  83  Fed.  403; 
Farmers'  Loan  &  Trust  Co.  v.  Chicago 
A  N.  P.  R.  Co.,  68  Fed.  412. 

Alabama.  Ware  v.  Hamilton  Brown 
Shoe  Co.,  92  Ala.  145,  9  So.  136;  Boul- 


' '  doing  business, ' '  see  §  5857,  supra. 

M  Florsheim  Bros.  Dry  Goods  Co. 
v.  Lester,  60  Ark.  120,  27  L.  R.  A. 
505,  46  Am.  St.  Rep.  162,  29  S.  W.  34. 

M  Gilchrist  v.  Helena,  H.  S.  &  S.  R. 
Co.,  47  Fed.  593;  Commercial  Bank 
of  Vancouver  v.  Sherman,  28  Ore. 
573,  52  Am.  St.  Rep.  811,  43  Pac.  658; 
Keene  Guaranty  Sav.  Bank  v.  Law- 
rence, 32  Wash.  572,  73  Pac.  680. 

"New  York  &  S.  Const.  Co.  v. 
Winston,  208  Pa.  St.  467,  57  Atl.  955. 
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It  is  held  that,  in  a  suit  by  a  foreign  corporation  to  foreclose  a 
mortgage,  the  fact  that  the  corporation  has  an  office  in  the  state  £nd 
has  been  doing  business  therein,  without  complying  with  the  require- 
ments of  a  statute  prohibiting  any  foreign  corporation  from  doing 
business  in  the  state  until  it  has  complied  with  certain  conditions 
precedent,  is  no  defense,  when  it  does  not  appear  that  the  taking  of 
the  mortgage  was  any  part  of,  or  connected  with,  its  illegal  business 
in  the  state.67 

A  trust  deed  to  a  foreign  corporation  executed  before  the  perform- 
ance by  the  corporation  of  statutory  conditions  precedent  to  the  right 
to  do  business  in  the  state,  but  not  delivered  until  after  such  perform- 
ance, is  valid.** 

§5864.  Raising  after  foreclosure  question  of  failure  of  foreign 
corporation  to  comply  with  statutory  conditions.  Even  though  a 
mortgage  taken  by  a  foreign  corporation  was  void  and  unenforce- 
able because  of  the  failure  of  the  foreign  corporation  to  which  it 
was  executed  to  comply  with  statutory  conditions  precedent  to  the 
right  of  such  corporation  to  do  business  in  the  state  where  the  mort- 
gaged property  is  situated,  the  mortgagor,  or  one  claiming  under 
him,  cannot  raise  the  objection,  after  the  transaction  has  been  fully 
executed  by  a  foreclosure  and  conveyance  thereunder.89  Nor  can 
the  objection  be  raised  for  the  first  time  after  a  decree  of  foreclosure, 
although  there  has  been  no  sale  under  the  decree,  for  the  right  to 
foreclose  is  then  res  adjudicata.60  So  where  a  mortgage  was  executed 
to  a  foreign  corporation  which  had  complied  with  the  statute  re- 
quiring a  foreign  corporation  before  doing  any  business  of  any  kind 

W  Bard  v.  Poole,  12  N.  Y.  495.  Tennessee   River   Coal   Co.,   206  Fed. 

58  Miller  v.  Williams,  27  Colo.  34,  ,802. 

59  Pac.  740.  W  Kindred  v.  New  England  Mortg. 

A  statute   providing  that   it   shall  Security  Co.,  116  Ala.  192,  23  So.  56; 

be  unlawful  for  a  foreign  corporation  Diefenbach  v.  Vaughan,  116  Ala.  150, 

to  do  business  or  attempt  to  do  busi-  23    So.    88;    Shahan   v.   Tethero,    114 

ness  in  the  state  without  first  having  Ala.  404,  21  So.  951;  Gamble  v.  Cald- 

complied  with  certain  conditions  im«  well,  98  Ala.  577,  12  So.  424;   Sher- 

posed  by  the  act,  does  not  invalidate  wood  v.  Alvis,  83  Ala.  115,  3  Am.  St. 

a  mortgage  on  land  in  the  state  exe-  Rep.  695,  3  So.  307. 

cuted  in  another  state  by  a  corpora-  See  ( 1379,  supra, 

tion  of  that  state,  which  had  not  com-  60  Black  v.  Caldwell,  83  Fed.  880; 

plied   with   such    statute,   to   another  Semple  v.  Ba*k  of  British  Columbia, 

corporation  of  the  same  state.    In  re  5  Sawy.  88,  Fed.  Cas.  No.  12,659. 
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in  the  state  to  file  a  duly  authenticated  copy  of  its  charter  and  a 
certain  statement  in  the  offices  of  the  secretary  of  state  and  of  the 
recorder  of  the  county  in  which  it  intends  to  carry  on  or  transact 
business,  and  providing  that  any  contract  entered  into  by  any  corpo- 
ration which  has  failed  to  comply  with  such  statutory  provisions 
shall  be  void  and  invalid  as  to  such  corporation,  and  such  mortgage 
is  assigned  to  another  foreign  corporation,  which  has  failed  to  comply 
with  such. statutory  provisions,  and  by  it  foreclosed,  and  the  mort- 
gaged premises  are  sold  and  bid  in  by  the  latter  corporation,  a  bill 
in  equity  will  not  lie  to  set  aside  the  decree  of  foreclosure  and  sale 
thereunder  and  to  cancel  such  mortgage,  as  the  defense  that  the  as- 
signment of  the  mortgage  to  the  assignee  was  void  should  have  been 
asserted  prior  to  the  decree  of  foreclosure  and  sale.61 

§  5865.  Effect  of  curative  statutes  on  mortgages  unlawfully  taken 
by  foreign  corporations.  When  a  foreign  corporation  has  unlawfully 
engaged  in  business  in  a  state  and  made  contracts  therein  without 
complying  with  statutory  requirements,  the  legislature  of  such  state 
may  waive  and  cure  the  illegality  by  statute  and  render  the  contracts 
valid,  and  such  a  curative  statute  is  not  unconstitutional.68  As  said 
in  one  decision:  "It  has  been  held,  and  it  is  an  obviously  cor- 
rect principle,  that  it  is  within  the  power  of  the  legislature,  when 
such  contracts  as  this  are  made  void,  to  make  them  valid  by  retro- 
active operation  of  the  legislative  authority,  inasmuch  as  they  do 
not  impair  the  obligation  of  a  contract  nor  divest  the  parties  of  any 
of  their  rights  of  property,  so  that  neither  the  constitutional  inhibition 
against  retroactive  laws'  nor  the  general  public  policy  against  them, 
shall  prevent  the  operation  of  such  beneficial  retrospective  laws."66 
Thus  a  statute  validating  all  loans  and  investments  that  may  have 
been  previously  made  by  any  corporation  formed  under  the  laws  of 
any  other  state  or  country,  and  the  mortgages  on  real  property  within 
the  state  securing  such  loans  and  investments,  is  not  repugnant  to 
the  Federal  Constitution  as  impairing  the  validity  of  contracts,  nor  to 

61  Black  v.  Caldwell,  83  Fed.  880.  Ass'n,  132  Minn.  19,  155  N.  W.  765. 

W  United  States.     Gross  v.  United  Montana.     Mutual   Ben.    Life   Ins. 

States  Mortg.  Co.,  108  U.  S.  477,  27  Co.  v.  Winne,  20  Mont.  20,  49  Pac. 

L.  Ed.  795.  446. 

Illinois.     United  States  Mortg.  Co.  Wisconsin.  Bennington  County  Sav. 

v.  Gross,  93  111.  483,  aff'd  108  U.  S.  Bank   v.    Lowry,    160   Wis.    659,   152 

477,  27  L.  Ed.  795.  N.  W.  463. 

Minnesota.     Jenkins  v.  Union  Sav.  6S  Caesar  v.  Capell,  S3  Fed.  403. 
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that  portion  of  the  Fourteenth  Amendment  to  the  Federal  Constitution 
which  inhibits  a  state  from  depriving  any  person  of  property  with- 
out due  process  of  law.6*  And  it  was  held  in  Montana  that, 
although  the  Constitution  of  that  state  provided  that  the  legislature 
should  pass  no  retrospective  law  for  the  benefit  of  any  person,  a  stat- 
ute providing  that  any  foreign  corporation  which  had  engaged  in 
business,  performed  acts  or  made  contracts  in  the  state,  might,  within 
a  specified  time  after  such  statute  went  into  effect,  comply  with  the 
provisions  of  the  statute,  and  thereupon  all  acts  and  contracts  done 
and  made  before  the  statute  went  into  effect  should  be  valid  and  en- 
forceable, any  statute  previously  enacted  to  the  contrary  notwith- 
standing, was  not  unconstitutional,  and  that  a  mortgage  made  by 
a  foreign  corporation  not  having  complied  with  a  former  statute 
providing  that  if  any  foreign  corporation  should  do  business  in  the 
state  without  compliance  with  its  provisions,  all  acts  and  contracts 
made  by  it  duVing  such  period  of  noncompliance  should  be  void  and 
invalid  as  to  such  corporation,  might  be  rendered  valid  by  compliance 
on  the  part  of  the  corporation  with  the  later  act.6* 


64  Gross  v.  United  States  Mortg.  Co., 
108  U.  S.  477,  27  L.  Ed.  795. 

See  for  construction  of  curative 
acts,  Jenkins  v.  Union  8a v.  Ass'n,  132 
Minn.  19,  155  N.  W.  765;  Bennington 
County  Sav.  Bank  v.  Lowry,  160  Wis. 
659,  152  N.  W.  463. 

65  Mutual  Ben.  Life  Ins.  Co.  v. 
Winne,  20  Mont.  20,  49  Pac.  446.  The 
court  said:  "  'It  was  the  purpose  of 
the  statute  just  cited  to  effectuate 
and  make  valid  and  enforceable  acts 
and  contracts  made  by  such  foreign 
corporations  where  perchance  they 
had  done  business  without  filing  the 
statement  and  certificate  required  by 
previous  statutes  cited.  To  this  pur- 
pose it  will  be  limited,  because  ita 
i  elation  is  solely  to  the  act  of  which 
it  is  amendatory.  The  point  particu- 
larly pressed  is  that  the  statutes  in- 
volved are  retrospective  in  their  oper- 
ation! and  for  the  benefit  of  corpo- 
rations. But,  in  our  opinion,  section 
1034  is  not  a  retrospective  law  in  the 
sense  in  which  the  term  is  used  in 
the  constitutional  clause  quoted.     It 


is  not  an  inhibition  against  retro- 
spective legislation  enabling  corpora- 
tions which  have  made  contracts  with- 
out first  observing  certain  legal  for- 
malities to  enforce  such  contracts.  It 
does  not  prevent  the  enactment  of 
valid  curative  statutes.  Under  its 
terms  no  special  retrospective  laws 
can  be  passed  for  the  benefit  of  a 
corporation,  nor  can  any  law  be  en- 
acted making  a  contract  or  obligation 
where  none  had  existed;  but,  if  a 
contract  has'  been  entered  into  be- 
tween a  citizen  of  the  state  and  a 
foreign  corporation,  and  the  citizen 
has  been  possessed  of  a  legal  right  to 
avoid  it  because  of  a  defect  of  pro- 
ceeding on  the  part  of  the  corporation, 
which  right,  in  violation  of  good  con- 
science, the  citizen  unjustly  insists 
upon,  it  never  was  the  design  of  the 
constitution  to  protect  such  a  right 
by  taking  away  from  the  legislature 
the  power  to  pass  a  healing  aet  which 
deprives  the  citizen  of  that  right. 
Whatever  the  policy  of  the  state  may 
be  in  relation  to  the  enforcement  of 
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Where  the  legislature  has  validated  a  mortgage  made  to  a  foreign 

such  contracts  by  the  corporation,  the      which  the  legislature  might  have  dis- 


constitu^ion  never  prohibited  laws 
whieh  *  *  •  are  calculated  to 
prevent  persons  from  repudiating  the 
honest  engagements  into  which  they 
have  entered/  provided,  of  course, 
vested  rights  are  not  devested,  or 
the  obligations  of  the  contracts  are 
not  impaired.  The  legislature  doubt- 
less realized  at  the .  time  of  the  pas- 
sage of  section  1034  that  there  had 
been  many  contracts  entered  into 
between  citizens  of  the  state  and 
foreign  corporations,  where  such  cor- 
porations had  omitted  to  take  the 
necessary  steps  to  authorize  them  to 
do  business  within  the  state.  For 
the  purpose,  therefore,  of  validating 
such  contracts,  and  of  enabling  them 
to  be  enforced,  the  statutes  referred 
to  were  enacted.  We  scarcely  think 
it  necessary  to  affirm  the  familiar  doc- 
trine that,  unless  a  vested  right  is 
interfered  with,  or  unless  the  obliga- 
tion of  a  contract  is  impaired,  a  leg- 
islature may  pass  a  law  retrospective 
in  its  operation,  unless  the  constitu- 
tion of  the  state  inhibits  such  legis- 
lation. •  •  •  Oooley,  Const.  Lim. 
p.  454,  says:  'But  there  are  many 
cases  in  which,  by  existing  laws,  de- 
fenses based  upon  mere  formalities 
are  allowed  in  suits  upon  contracts, 
or  in  respect  to  legal  proceedings,  in 
some  of  which  a  regard  to  substantial 
justice  would  warrant  the  legislature 
in  interfering  to  take  away  the  de- 
fense if  it  possesses  the  power  to  do 
so.  In  regard  to  these  cases,  we  think 
investigation  of  the  authorities  will 
show  that  a  party  has  no  vested  right 
in  a  defense  based  upon  an  informal- 
ity not  affecting  his  substantial  equi- 
ties.' And  again,  on  page  457,  he 
continues:  'If  the  thing  wanting,  or 
which  failed  to  be  done,  and  whieh 
constitutes  the  defect  in  the  proceed- 
ings, is  something  the  necessity  of 


pensed  with  by  prior  statute,  then 
it  is  not  beyond  the  power  of  the 
legislature  to  dispense  with  it  by  sub-' 
sequent  statute.  And  if  the  irregu- 
larity consists  in  doing  some  act,  or 
in  the  mode  or  manner  of  doing  some 
act,  which  the  legislature  might  have 
made  immaterial  by  prior  law,  it  is 
equally  competent  to  make  the  same 
immaterial  by  a  subsequent  law.9 
*  *  *  To  enumerate  more  eases 
where  the  principle  that  a  retroac- 
tive law  conferring  a  legal  remedy 
divests  no  rights,  where  a  right  to 
recover  on  the  contract  sued  on  would 
have  been  possessed  if  there  had  been 
no  legislative  interdiction,  would  be 
useless.  The  reasoning  of  Judge 
Cooley  has  been  so  often  applied  that 
to  quote  the  language  of  many  more 
decisions  would  be  but  needless  pro* 
lixity.  *  *  *  This  curative  stat- 
ute impaired  no  contract.  It  only  set 
aside  an  impediment  to  a  contract 
honestly  made  by  defendant  with  the 
plaintiff.  In  thus  removing  the  im- 
pediment it  was  to  that  extent  retro- 
active. As  said,  if  the  act  destroys 
a  right  previously  attached,  it  is  con- 
trary to  constitutional  limitations; 
but  we  should  not  lose  sight  of  the 
difference  between  a  law  which  does 
divest  a  right,  yet  removes  a  disabil- 
ity. The  statute  under  consideration 
well  exemplifies  this  distinction.  It 
works  no  wrong  or  injustice  against 
Winne.  His  rights  are  not  interfered 
with.  The  mortgage  contract  is  not 
violated  or  disturbed  to  any  extent 
whatsoever.  The  statute  merely  takes 
from  the  mortgage  contract  the  taint 
which  the  policy  of  the  law  imposed, 
and  gives  to  the  plaintiff  a  right  to 
recover  on  the  contract, — a  right 
which  it  would  have  possessed  if  there 
has  been  no  legislative  interposition 
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corporation  which  was  invalid  because  the  mortgagee  corporation  had 
not  complied  with  certain  statutory  conditions  precedent  to  its  right 
to  do  business  in  the  state  and  acquire  and  own  property  therein, 
it  cannot  subsequently  invalidate  such  a  mortgage  by  passing  a  stat- 
ute repealing  the  curative  or  validating  statute.88 

S  5866.  Retroactive  effect  of  legislation  respecting  foreign  corpo- 
rations upon  existing  mortgages.  As  will  be  seen  elsewhere,  the  fail- 
ure of  a  foreign  corporation  to  comply  with  a  statute  prohibiting 
it  from  doing  business  in  the  state  until  it  has  complied  with  certain 
conditions  does  not  affect  its  rights  under  contracts  made  by  it  with 
the  sanction,  express  or  implied,  of  the  state  prior  to  the  enactment 
of  the  statute,  as  so  to  construe  the  statute  would  render  it  unconsti- 
tutional as  impairing  the  obligation  of  contracts.87  In  accordance 
with  the  same  principle,  if  a  foreign  corporation  has  made  a  loan 
and  taken  a  mortgage  or  deed  of  trust  to  secure  the  same  prior  to 
the  passage  of  a  statute  imposing  conditions  precedent  to  the  right 
of  foreign  corporations  of  such  character  to  do  business  or  acquire 
property  in  the  state,  the  prohibition  does  not  operate  retrospectively 
so  as  to  affect  the  rights  of  the  corporation  with  respect  to  such  loan 
and  mortgage,  and  the  fact  that  it  has  not  complied  with  the  statute 
does  not  prevent  it  from  foreclosing  the  mortgage  and  purchasing 
the  land  at  the  sale.88 

§  5867.  Power  of  foreign  corporation  to  take  chattel  mortgagee  or 
pledge  of  personalty.  A  foreign  corporation  may  take  a  pledge  or 
lien  secured  by  chattel  mortgage,  or  otherwise,  upon  personal- 
property  to  the  same  extent  as  a  domestic  corporation,  if  it  has  the 
power  to  do  so  under  its  charter  and  it  is  not  prohibited  from  doing 
so  by  the  laws  of  the  state  where  the  property  is  situated.80  Under 
a  statute  providing  that  no  foreign  corporation  shall  transact  busi- 
ness, hold  or  dispose  of  property  in  the  state,  until  it  shall  have  filed 
an  authenticated  copy  of  its  articles  of  incorporation  in  the  office 
of  the  secretary  of  state,  and  that  every  contract  affecting  its  personal 
liability  or  relating  to  property  within  such  state  before  its  com- 

W  Bennington  County  Sav.  Bank  v.  v.  Worsham,  76  Tex.  556, 13  S.  W.  384. 
Lowry,  160  Wis.  659,  152  N.  W.  463.  W  Thompson    v.    Waters,   25   Mich. 

67  See  §5757*,  supra.  214,    12    Am.    Rep.    243;    Chickering- 

68  Pioneer  Savings  &  Loan  Co.  v.  Chase  Bros.  Co.  v.  White,  127 
Cannon,  96  Tenn.  599,  33  L.  B.  A.  112,  83,  106  N.  W.  797. 
54  Am.  St.  Bep.  858,  36  S.  W.  386. 
See  also  Texas  Land  &  Mortgage  Co. 
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pliance  with  the  provisions  of  the  statute  shall  be  void  on  its  behalf 
and  on  behalf  of  its  assignee,  a  chattel  mortgage  made  to  a  foreign 
corporation,  not  having  complied  with  such  statute,  will  not  be  held 
invalid  when  there  is  nothing  to  show  that  such  mortgage  was  made 
within  the  state  or  that  the  corporation  ever  transacted  any  business 
in  the  state  prior  to-  such  time.70 

§  5868.  Power  of  foreign  corporation  to  mortgage  real  property. 
A  corporation  owning  lands  in  another  state  than  that  in  which  it 
was  created  has  the  power  to  mortgage  the  same  to  pay  or  secure  its 
debts,  or  to  raise  money  for  any  legitimate  corporate  purpose,  but 
this  power,  with  respect  both  to  its  existence  and  extent,  and  to  the 
mode  of  exercising  it,  is  subject  to  provisions  and  restrictions  of  its 
charter,  and  to  the  laws  of  the  state  in  which  the  land  is  situated.71 
The  law  of  the  place  where  the  real  property  is  situate  exclusively 
governs  as  to  the  title  of  parties  therein,  the  disposition  and  mode 
of  transfer  thereof  and*  the  solemnities  attending  such  transfer,  and 
while  it  is  competent  for  a  state  to  provide  by  legislation  that  for- 
eign corporations  permitted  to  own  real  property  situated  in  such 
state  shall  only  transfer  or  encumber  the  same  by  authority  of  the 
stockholders,  or  in  some  specific  way,  yet  in  the  absence  of  such 
provision,  the  authority  to  make  such  transfer  or  encumbrance  is 
derived  from  the  rules  imposed  upon  them  by  the  state  in  which  the 


70  Chick ering- Chase     Bros.     Co.     v.      American  Coal  &  Transportation  Co., 


White,  127  Wis.  83,  106  N.  W.  797. 
See  also  Hamilton  v.  Beeves  &  Co.,  69 
Kan.  844,  76  Pae.  418. 

71  United  States.  American  Water 
Works  Co.  v.  Farmers'  Loan  &  Trust 
Co.,  73  Fed.  956. 

Indiana.  Nathan  v.  Lee,  152  Ind. 
232,  43  L.  B.  A.  820,  52  N.  £.  987. 

Massachusetts.  Saltmarsh  v.  Spauld- 
ins,  147  Mass.  224,  17  N.  E.  316. 

Missouri  Union  Nat.  Bank  v.  State 
Nat.  Bank,  155  Mo.  95,  75  Am.  St. 
Bep.  560,  55  S.  W.  989.  See  Central 
Coal  &  Coke  Co.  v.  Optimo  Lead  & 
Zinc  Co.,  157  Mo.  App.  720,  139  S. 
W.  525. 

Nevada.  Bassett  v.  Monte  Christo 
Gold  &  Silver  Min.'  Co.,  15  Nev.  293. 

Tennessee.      Talmadge     v.     North 


3  Head  337. 

As  to  the  powers  of  corporations 
.with  regard  to  mortgaging  their  prop- 
erty and  the  form,  validity,  enforce- 
ment, etc.,  of  such  mortgages,  see 
§§  1265-1440,  supra. 

A  foreign  corporation  which  has 
complied  with  the  registration  laws 
of  Pennsylvania  is  entitled  to  exercise 
all  its  corporate  powers  in  Pennsyl- 
vania, subject  only  to  the  restraints 
by  law  put  upon  it,  and  where  by  its 
charter  it  possesses  the  power  to  ac- 
quire and  mortgage  real  estate  it  may 
mortgage  real  estate  acquired  by  it  in 
Pennsylvania  and  such  mortgage  can- 
not be  attached  by  individuals.  In  re 
Palmer  Window  Glass  Co.,  183  Fed. 
902. 
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corporation  is  created.78  If  a  mortgage  by  a  foreign  corporation 
of  land  situated  in  a  state  other  than  that  by  which  it  was  created 
is  contrary  to  the  laws  of  the  latter  state,  or  against  its  public  policy, 
it  is  void  and  confers  no  rights  upon  the  mortgagee,  notwithstanding 
its  charter  or  the  laws  of  the  state  by  which  it  was  created  confer 
upon  the  corporation  the  power  to  execute  such  mortgage.73  On  the 
other  hand,  when  the  charter  of  a  foreign  corporation  permits  it  to 
take  and  hold  real  estate,  but  prohibits  it  from  mortgaging  any  real 
estate  owned  by  it,  such  provision  will  be  enforced  in  another  state 
where  land  owned  by  it  is  situated,  and  an  attempt  to  mortgage  such 
land  will  be  nugatory.74  The  fact  that  a  foreign  corporation  was 
organized  for  the  purpose  of  doing  business  in  a  state,  that  it  con- 
veyed all  the  property  which  it  owned  in  the  state  to  secure  its  only 
creditor  in  such  state,  and  that  the  mortgage  was  made  for  the  purpose 
of  enabling  it  to  procure  means  with  which  to  continue  its  business, 
does  not  validate  a  mortgage  which  was  void  because  not  executed 
in  conformity  with  the  provisions  of  the  charter  of  the  corporation.78 
When  it  is  provided  by  the  charter  of  a  foreign  corporation  that 
the  action  at  any  meeting  of  the  board  of  directors  held  beyond  the 
limits  of  the  state  in  which  the  company  is  incorporated  shall  be 
void  unless  such  meeting  be  authorized  or  its  acts  ratified  by  a  vote 
of  two-thirds  of  the  directors  at  a  regular  meeting,  in  the  absence 
of  such  authority  or  ratification  all  of  its  acts  of  a  corporate  character 
are  without  authority  and  void,  and  hence  a  mortgage  on  real  property 
of  such  corporation  authorized  at  a  meeting  of  the  board  of  directors 
held  in  such  other  state  is  void  as  against  an  attachment  lien  on  such 
property,  though  subsequent  to  such  attachment  the  execution  of  the 
mortgage  was  duly  ratified  at  a  meeting  of  the  board  of  directors  held 
within  the  state  by  which  the  corporation  was  created.76 


7S  Saltmarsh  v.  Spaulding,  147  Mass. 
224,  17  N.  B.  316. 

It  is  held  in  Massachusetts  that  a 
statute  which  prescribes  that  no  con- 
veyance or  mortgage  of  the  real  estate 
of  a  corporation  or  leases  thereof  for 
more  than  one  year  shall  be  made  un- 
less authorized  by  a  vote  of  the  stock- 
holders at  a  meeting  called  for  the 
purpose  has  no  application  to  foreign 
corporations,  when  it  appears  that  it 
was  intended  to  only  apply  to  domes- 
tie  and  not  to  foreign  corporations. 
Saltmarsh  v.  Spaulding,  147  Mass.  224, 
17  N.  E.  816. 


78  Fowler  v.  Bell,  90  Tex.  150,  3d 
L.  B.  A.  254,  59  Am.  St.  Bep.  788, 
37  S.  W.  1058. 

74  Talmadge  v.  North  American  Coal 
&  Transportation  Co.,  3  Head  (Tenn.) 
337. 

See,  generally,  §809,  supra,  and 
§  1276,  supra. 

75  Union  Nat.  Bank  v.  State  Nat. 
Bank,  155  Mo.  95,  78  Am.  St.  Bep. 
560,  55  S.  W.  989. 

As  to  the  effect  of  the  purpose  for 
which  it  is  given  upon  the  validity  of 
a  mortgage,  see  §  1274,  supra, 

76  Union  Nat.  Bank  v.  State  Nat. 


9848 


Ch.65] 


Foreign  Corporations 


[§5869 


Where  there  is  nothing  in  the  statutes  of  a  state  which  prohibits 
an  insolvent  corporation  of  such  state  from  mortgaging  its  corporate 
properly  to  secure  a  bona  fide  antecedent  indebtedness  of  its  own  and 
thereby  prefer  one  or  more  creditors,  the  corporation  may  execute  a 
valid  mortgage  upon  land  situated  in  another  state  where  such  a  mort- 
gage is  not  prohibited,  even  though  the  creditor  secured  thereby  is  a 
citizen  of  the  state  by  which  the  corporation  was  created.77  A  statute 
providing  that  no  foreign  corporation  shall  be  permitted  to  pledge, 
mortgage  or  otherwise  incumber  its  real  or  personal  property  situated 
in  the  state  to  the  injury  or  exclusion  of  any  citizen  or  domestic  cor- 
poration who  is  a  creditor  of  such  foreign  corporation,  applies  only 
to  those  who  were  creditors  at  the  time  of  the  execution  of  the  mort- 
gage, and  not  to  those  who  subsequently  became  creditors  of  the 
mortgagor  foreign  corporation.78 


§  5869.  Devises  to  foreign  corporations.  A  devise  to  a  foreign  cor- 
poration is  valid  if  it  is  not  prohibited  by  its  charter  from  taking 
and  holding  the  property  and  if  the  devise  is  not  prohibited  by  or 
contrary  to  the  laws  or  public  policy  of  the  state  in  which  the  land 
is  situated.79  And  in  harmony  with  the  general  law  of  comity  ob- 
taining among  the  states  composing  the  United  States,  the  presump- 


Bank,  155  Mo.  95,  78  Am.  St.  Rep. 
560,  55  8.  W.  989. 

As  to  the  validity  of  transactions 
of  directors  at  meetings  held  outside 
of  the  state,  see  §1865,  supra;  as  to 
the  ratification  of  such  acts,  see 
§1893,  supra, 

77  Nathan  v.  Lee,  152  Ind.  232,  43 
L.  R.  A.  820,  52  N.  E.  987. 

78  Central  Coal  &  Coke  Co.  v.  Op- 
timo Lead  &  Zinc  Co.,  157  Mo.  App. 
720,  139  S.  W.  525.  See  Handlan- 
Buck  Mfg.  Co.  v.  Wendelkin  Const. 
Co.,  124  Mo.  App.  349,  101  8.  W.  702, 
holding  that  under  such  statute  the 
fact  that  an  interpleader  in  an  at- 
tachment suit  was  in  possession  of 
the  goods  of  the  defendant  foreign 
corporation  under  a  chattel  mortgage 
executed  in  the  state  by  which  the 
foreign  corporation  was  created  and 
recorded  in  the  state  in  which  the 
suit  was  brought,  does  not  defeat  his 
right  to  the  goods  as  against  the  at- 


taching creditor  in  the  absence  of 
proof  that  when  the  mortgage  was 
recorded  the  mortgagor  foreign  cor- 
poration owed  the  attaching  creditor 
a  debt. 

79  United  States.  American  &  For- 
eign Christian  Union  v.  Yount,  101 
U.  8.  352,  25  L.  Ed.  888. 

Connecticut.  White  v.  Howard,  38 
Conn.  342. 

District  of  Columbia.  Iglehart  v. 
Iglehart,  26  App.  Cas.  209,  decree 
aff'd  204  U.  8.  478,  51  L.  Ed.  575. 

Illinois.  Santa  Clara  Female  Acad- 
emy v.  Sullivan,  116  111.  375,  56  Am. 
Rep.  776,  6  N.  E.  183. 

Kentucky.  Lathrop  v.  Commercial 
Bank,  8  Dana  114,  33  Am.  Dec.  481. 

New  York.  Hollis  v.  Drew  Theolog- 
ical Seminary,  95  N.  Y.  166;  Cham- 
berlain v.  Chamberlain,  43  N.  Y.  424; 
Sherwood  v.  American  Bible  Society, 
40  N.  Y.  (1  Keyes)  561,  4  Abb.  Dec. 
227;  White  v.  Howard,  52  Barb.  294; 
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tion  should  be  indulged  that  a  corporation  of  one  state,  not  forbidden 
by  the  law  of  its  being,  may  exercise  within  any  other  state  the  gen- 
eral powers  conferred  upon  it  by  its  own  charter,  including  the  ac- 
quisition of  real  estate  by  devise,  unless  it  is  prohibited  from  so 
doing  either  in  the  enactments  of  the  latter  state,  or  by  its  public 
policy  to  be  deduced  from  the  general  course  of  its  legislation  or  from 
the  settled  adjudications  of  its  highest  court.80  But  it  is  a  principle 
as  inviolable  as  it  is  fundamental  and  conservative,  that  the  right 
to  hold  land  and  the  mode  of  acquiring  title  to  land  must  depend 
altogether  upon  the  local  law  of  the  territorial  sovereign.*1  The 
several  states  of  the  Union  possess  the  power  to  regulate  the  tenure 
of  real  property  within  their  respective  limits,  the  modes  of  its 
acquisition  and  transfer,  the  rules  of  its  descent  and  the  extent  to 
which  a  testamentary  disposition  of  it  may  be  exercised  by  its 
owners.88  And  whether  or  not  the  charter  of  a  foreign  corporation 
confers  upon  it  the  power  to  acquire  title  to  land  by  devise  is  to  be 
determined  by  the  courts  of  the  state  in  which  the  land  is  situated, 
and  not  by  the  courts  by  which  the  charter  was  granted.88  Con- 
sequently a  foreign  corporation  cannot  take  land  by  devise  where  it  is 
contrary  to  the  laws  or  the  public  policy  of  the  state  in  which  the 
land  is  situated.84    So  if  the  statute  of  wills  of  a  state  prohibits  cor- 


Boyce  v.  St.  Louis,  29  Barb.  650,  18 
How.  Pr.  125;  Draper  v.  Harvard  Col- 
lege, 57  How.  Pr.  269. 

Ohio.  American  Bible  Society  v. 
Marshall,  15  Ohio  St.  537. 

Pennsylvania.  Thompson  v.  Swoope, 

24  Pa.  St.  474. 

Virginia.     Boy's  Ex'rs  v.  Rowzie, 

25  Gratt.  599. 

West  Virginia.  University  v.  Tuck- 
er, 31  W.  Va.  621,  8  S.  E.  410. 

See  also  §  1108,  supra. 

SO  American  &  Foreign  Christian 
Union  v.  Yount,  101  U.  S.  352,  25  L. 
Ed.  888. 

ftl  American  &  Foreign  Christian 
Union  v.  Yount,  101  U.  S.  352,  25  L. 
Ed.  888;  White  v.  Howard,  46  N.  Y. 
144,  aff'g52Barb.  294. 

W  United  States  v.  Fox,  94  U.  S. 
315,  24  L.  Ed.  192,  holding  that  where 
by  a  statute  of  New  York,  a  devise 
of  lands  in  that  state  could  only  be 
made  to  natural  persons  and  to  such 


corporations  as  were  created  under 
its  laws  and  were  authorized  to  take 
by  devise,  a  devise  of  lands  in  New 
York  to  the  government  of  the  United 
States  was  void. 

SSBoyce  v.  St.  Louis,  29  Barb.  (N. 
Y.)  650,  18  How.  Pr.  125. 

84  United  States.  American  &  For- 
eign Christian  Union  v.  Yount,  101  U. 
S.  352,  25  L.  Ed.  888;  United  States 
v.  Fox,  94  U.  S.  315,  24  L.  Ed.  192. 

Illinois.  Starkweather  v.  American 
Bible  Society,  72  111.  50,  22  Am.  Bep. 
133. 

New  York.  Hollis  v.  Drew  Theolog- 
ical Seminary,  95  N.  Y.  166;  White 
v.  Howard,  46  N.  Y.  144,  52  Barb. 
294;  Levy  v.JLevy,  33  N.  Y.  97;  Seott 
v.  Ives,  22  Misc.  749,  51  N.  Y.  Supp. 
49;  Boyce  v.  St.  Louis,  29  Barb.  650, 
18  How.  Pr.  125;  Draper  v.  Harvard 
College,  57  How.  Pr.  269. 

Ohio.  American  Bible  Society  v. 
Marshall,  15  Ohio  St.  537. 
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porations  from  taking  by  devise,  a  foreign  corporation  cannot  take 
realty  by  devise,  even  though  its  charter  and  the  laws  of  the  state 
by  which  it  was  created  allow  it  to  take  land  by  devise,  and  tinder 
such  circumstances  a  devise  of  land  in  the  former  state  to  the  corpo- 
ration is  void.*5 

A  foreign  corporation,  however,  cannot  take  land  by  devise  when  it 
is  contrary  to  a  prohibition  in  its  charter.86  It  has  been  held  that 
though  the  statute  of  wills  of  the  state  by  or  under  whose  laws  a 
corporation  was  created  prohibits  corporations  from  taking  by  devise, 
a  devise  to  such  corporation  of  lands  situated  in  another  state  is  valid 


Pennsylvania.  Thompson  v.  Swoope,      quest  shall  be  valid  in  any  will  which 


24  Pa.  St.  474. 

West  Virginia.  Wilson  v.  Perry,  29 
W.  Va.  169, 1  S.  E.  302. 

It  is  held,  however,  in  Illinois  that 
a  corporation  organized  under  the 
laws  of  another  state,  purely  for  edu- 
cational purposes  and  having  the  ca- 
pacity under  its  charter  or  the  laws 
of  the  state  by  which  it  was  created, 
to  acquire,  hold  and  convey  real 
estate,  may  take  and  hold  by  devise 
real  property  situated  in  Illinois,  to 
the  same  extent  as  it  might  in  the 
state  by  which  it  was  created,  and 
that  the  rule  in  respect  to  perpetuities 
aHopted  in  Illinois  in  respect  to  the 
ownership  of  real  property  by  corpora- 
tions has  no  application  to  legacies 
or  devises  for  educational  purposes. 
Santa  Clara  Female  Academy  v.  Sul- 
livan, 116  111.  375,  56  Am.  Eep.  776, 
6  N.  E.  183. 

A  statute  providing  that  "any  cor- 
poration formed  under  this  act  shall 
be  capable  of  taking,  holding,  or  re- 
ceiving any  property  real  or  personal, 
by  virtue  of  any  devise  or  bequest 
contained  in  any  last  wiil  or  testa- 
ment of  any  person  whatsoever,  the 
clear  annual  income  •  of  which  devise 
or  bequest  shall  not  exceed  the  sum 
of  $10,000;  provided,  no  person  leav- 
ing a  wife  or  child  or  parent  shall 
deviBe  or  bequeath  *  *  »  more 
than  one-fourth  of  his  or  her  estate 
*    *    *    and  no  such  devise  or  be- 


shall  not  have  been  made  and  exe- 
cuted at  least  two  months  before  the 
death  of  the  testator,"  does  not  ap- 
ply to  foreign  corporations,  where 
there  is  no  policy,  outside  of  such 
statute,  which  condemns  such  gifts  to 
foreign  corporations.  In  re  Lampson  's 
Will,  33  N.  Y.  App.  Div.  49,  53  N.  Y. 
Supp.  531,  aff'd  161  N.  Y.  511,  56  N. 
E.  9.  See  Hollis  v.  Drew  Theological 
Seminary,  95  N.  Y.  166;  In  re  Cooney's 
Will,  112  N.  Y.  App.  Div.  659,  98  N. 
Y.  Supp.  676,  187  N.  Y.  546,  80  N. 
E.  1107. 

•»  United  States  v.  Fox,  94  U.  S. 
315,  24  L.  Ed.  192;  White  v.  Howard, 
46  N.  Y.  144,  aff'g  52  Barb.  294; 
Chamberlain  v.  Chamberlain,  43  N.  Y. 
424;  Scott  v.  Ives,  22  N.  Y.  Misc.  749, 
51  N.  Y.  Supp.  49;  Boyce  v.  St.  Louis, 
29  Barb.  (N.  Y.)  650,  18  How.  Pr.  125; 
American  Bible  Society  v.  Marshall, 
15  Ohio  St.  537.  See  also  Hollis  v. 
Drew  Theological  Seminary,  95  N.  Y. 
166,  175;  In  re  Fox's  Will,  52  N.  Y. 
530,  11  Am.  Bep.  751;  Levy  v.  Levy, 
33  N.  Y.  97;  Thompson  v.  Swoope,  24 
Pa.  St.  474;  Wilson  v.  Perry,  29  W. 
Va.  169,  170,  1  S.  E.  302. 

86  White  v.  Howard,  38  Conn.  342; 
Starkweather  v.  American  Bible  So- 
ciety, 72  111.  50,  22  Am.  Bep.  133; 
Kerr  v.  Dougherty,  79  N.  Y.  327; 
Boyce  v.  St.  Louis,  29  Barb.  (N.  Y.) 
650,  18  How.  Pr.  125. 
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if  the  laws  of  the  state  in  which  the  property  is  situated  allows  for- 
eign corporations  to  take  by  devise,  and  the  corporation  has  power 
under  its  charter  to  take  real  estate  for  purposes  not  foreign  to  its 
creation,  since  the  statute  of  wills  of  a  state  does  not  constitute  any 
part  of  the  charter  of  a  corporation.87 

In  some  jurisdictions,  however,  a  contrary  rule  obtains,  and  it  is 
held  that  when  the  laws  of  a  state  by  which  a  corporation  was  created 
do  not  permit  it  to  acquire  and  hold  land  by  devise,  such  corporation 
is  incapable  of  acquiring  title  to  real  estate  by  devise  in  another 
state.88    Thus  it  has  been  held  in  Illinois  that  a  foreign  corporation 


•7Crum  v.  Bliss,  47  Conn.  592; 
White  v.  Howard,  38  Conn.  342;  Amer- 
ican Bible  Society  v.  Marshall,  15 
Ohio  St.  537;  Thompson  v.  Swoope,  24 
Pa.  St.  474.    And  see  §  1108,  supra. 

Where  a  question  arose  as  to  the 
power  of  a  New  York  corporation  to 
take  a  devise  of  land  in  Connecticut, 
devises  being  forbidden  by  the  New 
York  statute  of  wills,  the  Supreme 
Court  of  Connecticut,  in  sustaining 
the  devise,  said:  "It  is  not  expressly 
authorized  to  take  by  devise,  nor  is 
it  prohibited  from  so  taking.  Can 
it  then  take  by  devise  9  Not  in  New 
York,  as  we  have  seen.  Therefore, 
not  in  Connecticut,  say  the  counsel 
for  the  heirs  at  law,  for  being  a  New 
York  corporation,  and  by  the  law  of 
that  state  devoid  of  power  to  take 
by  devise,  no  argument  is  needed  to 
show  its  inability  to  take  by  devise  in 
Connecticut.  This  conclusion  is  too 
hastily  drawn.  If  the  inability  to 
take  by  devise  arose  out  of  a  pro- 
hibitory clause  in  the  charter,  the 
conclusion  contended  for  would  be 
legal  and  logical.  But  the  inability 
does  not  so  arise.  There  is  no  pro- 
hibition in  the  charter;  the  inability 
is  created  by  the  New  York  statute 
of  wills  expressly  excepting  corpora- 
tions from  taking  by  devise.  Now 
this  corporation  brings  with  it  from 
New  York  its  charter,  but  it  does  not 
bring  with  it  the  New  York  statute 
of  wills,  and  cannot  bring  it  to  be 


recognized  as  law  within  this  jurisdic- 
tion. There  is  an  obvious  distinction 
between  an  incapacity  to  take  created 
by  the  statute  of  a  state,  which  is 
local,  and  a  prohibitory  clause  in  a 
charter,  which  everywhere  cleaves  to 
the  corporation.  The  reasoning  is 
fallacious,  not  recognizing  this  dis- 
tinction. There  being  no  prohibition 
in  the  charter,  and  the  power  to  hold 
and  convey  real  estate  being  expressly 
given,  we  must  look  to  our  own  stat- 
utes and  laws,  and  not  to  those  of 
New  York,  to  determine  whether  or 
not  this  corporation  can  take  by  de- 
vise in  Connecticut. ' '  White  v.  How- 
ard, 38  Conn.  342. 

•»  Warren  v.  First  National  Bank 
of  Columbus,  149  HI.  9,  25  L.  B.  A. 
746,  38  N.  E.  122,  rev'g  50  111.  App. 
123;  Penn  v.  Bornman,  102  111.  523; 
United  States  Trust  Co.  of  New  York 
v.  Lee,  73  111.  142,  24  Am.  Bep.  236; 
Starkweather  v.  American  Bible  So- 
ciety, 72  111.  50,  22  Am.  Bep.  133; 
Equitable  Life  Assur.  Soc  of  United 
States  v.  Frommhold,  75  HI.  App.  43; 
House  of  Mercy  of  New  York  v. 
Davidson,  90  Tex.  529,  39  8.  W.  924. 
See  also  Seattle  Gas  ft  Electric  Co.  v. 
Citizens'  Light  ft. Power  Co.,  123  Fed. 
588. 

In  House  of  Mercy  of  New  York  v. 
Davidson,  90  Tex.  529,  39  a  W.  924, 
it  was  held  that  a  devise  by  a  citizen 
of  Kentucky  of  land  situated  in  Texas 
to  a  New  York  corporation,  which  was 
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Which,  by  the  laws  of  the  state  where  it  was  incorporated,  could  not 


prohibited  by  the  statute  under  which 
it  was  organized  from  taking  and 
holding  real  estate  in  excess  of  a  cer- 
tain value  was  void,  when  at  the 
time  of  the  taking  effect  of  the  devise 
such  corporation  owned  property  of 
such  value,  and  that  the  title  of  such 
real  estate  vested  in  the  heirs  of  the 
testator.  The  court  said:  ''A  for- 
eign corporation  can  exercise  in  this 
state  no  power  prohibited  to  it  by 
its  charter  or  by  the  governing  stat- 
utes under  which  it  is  organized,  and 
the  appellant  corporation,  being  in- 
corporated under  the  law  of  New 
York — its  charter — to  receive  the 
land  devised  to  it  in  Cromie's  will, 
which  land  was  situated  in  Texas,  had 
no  more  capacity  to  take  the  land  in 
Texas  than  it  would  have  had  if  the 
land  had  been  situated  in  the  state 
of  New  York.  *  *  *  It  is  claimed 
by  counsel  for  the  appellant  that,  if 
it  be  conceded  that  the  House  of 
Mercy  was  incapacitated  to  take  the 
land  in  Texas  under  the  will,  still  no 
one  but  the  state  can  set  up  that  in- 
capacity and  defeat  the  title  claimed 
by  the  corporation.  This  is  the  rule 
generally  applied  to  acquisitions  of 
land  by  corporations  through  pur- 
chase, but  the  doctrine  does  not  apply 
to  devises  of  lands  to  such  corpora- 
tions as  are  disqualified  to  receive 
them.  In  re  McGraw,  Estate  of,  111 
N.  Y.  66,  2  L.  R.  A.  387,  19  N.  E. 
233.  *  *  *  In  the  case  of  In  re 
McGraw 's  Estate,  above  eited,  Judge 
Peckham  states  the  reasons  of  the 
rule  applied  to  purchases  of  land  by 
corporations  without  capacity  to  take 
such  property  in  the  following  lan- 
guage: 'The  other  cases  cited  in  the 
printed  argument  of  the  counsel  for 
the  appellant  are  mostly  cases  where 
a  corporation  has  contracted  with 
parties  on  a  valid  consideration,  and 
where  a  conveyance  has  been  made, 


and  then  it  is  sought  to  raise  the 
question  as  to  the  power  of  a  corpora- 
tion to  take  or  convey  title;  and  it 
has  been  held  that  in  such  cases  of 
an  executed  contract,  if  the  corpora- 
tion has  violated  the  statute,  the 
party  seeking  to  set  up  such  violation 
would  not  be  heard,  and  in  such  ease 
none  but  the  state  would.  That  one 
who  contracts  with  a  corporation  shall 
not,  under  such  circumstances,  be 
heard  to  raise  the  question,  is,  in  sub- 
stance, the  principle  decided.'  And 
in  the  same  case  the  learned  judge 
states  the  rule  applicable  to  cases  like 
the  one  under  consideration  in  the 
following  language:  'In  the  case  of 
a  devise,  however,  the  case  is  essen- 
tially different.  The  will  does  not 
take  effect  until  the  testator's  death; 
and  then  if  his  property  is  not  legally 
devised  or  bequeathed,  no  title  vests 
for  a  single  moment  in  the  devisee 
or  legatee,  but  it  vests  instantly  in 
the  heir  or  next  of  kin;  and  the  cor- 
poration claiming  under  the  will  asks 
the  aid  of  the  law  to  give  the  prop- 
erty to  it,  and  in  so  doing  it  must 
show  the  authority  it  has  to  take. 
And  if  there  were  only  a  prohibition 
in  words  against  holding  the  prop- 
erty, would  the  law  not  be  doing  a 
vain  thing  in  handing  it  over  to  the 
corporation,  which  by  the  very  fact 
of  holding,  would  render  itself  liable 
to  have  its  charter  forfeited  on  that 
account  ?  Would  not  the  prohibition 
against  holding  be  properly  and  nec- 
essarily construed  as  a  prohibition 
against  taking  also?'  *  *  *  Un- 
der the  rule  applied  to  purchase  by 
an  alien  or  corporation  incapacitated 
to  hold  land,  the  vendor  who  has  for 
a  valuable  consideration  conveyed  the 
property  to  such  alien  or  corporation 
is  estopped  to  deny  the  capacity  of 
his  vendee  to  take  the  title.  The 
state  alone  can  question  such  a  title. 


9853 


VIH  Priv.  Corp.— 79 


§  5869) 


Pbivatb  Corporations 


[Oh.  66 


acquire  title  by  devise,  was  not  capable  of  acquiring  title  to  real 
estate  in  Illinois.89 


But  the  doctrine  of  estoppel  does  not 
apply  to  a  testator,  and  if  the  devisee 
named  in  a  will  has  not  the  capacity 
to  take  the  property,  the  devise  will 
be  void,  and  the  law  will  vest  the 
title  in  the  heir." 

••  Starkweather  v.  American  Bible 
Society,  72  HI.  50,  52  Am.  Bep.  133, 
in  which  case  the  court  said:  "We 
have  seen  that  the  courts  of  New 
York  have  held  that  such  companies 
are  not  authorized  to  so  take  and 
hold  property  in  that  state;  and  if 
incapable  of  doing  so  there,  how,  it 
may  be  asked,  can  it  exercise  powers 
and  discharge  functions  beyond  the 
limits  of  that  state  which  it  is  not 
capable  of  doing  under  the  laws  of  the 
state  which  created  and  endowed  it 
with  its  powers  and  functions?  Such 
bodies  have  such  powers,  only,  as  are 
conferred  upon  them  by  the  laws  of 
the  state  in  which  they  are  created. 
11  does  not  matter  whether  this  body 
is  prohibited  by  its  charter  or  by  the 
statute  of  wills  in  New  York  from 
taking  lands  by  devise.  Whether  the 
one  or  the  other  statute  creates  the 
disability,  the  effect  is  the  same,  as 
it  goes  to  the  power  of  so  taking  and 
holding.  When  this  body  was  incor- 
porated, the  statute  of  wills  was  in 
force,  and  the  courts  of  New  York 
hold  that  it  controlled  the  powers  of 
the  company  as  though  both  provi- 
sions had  been  contained  in  the  same 
enactment.  If  so,  the  disability  is 
fundamental.  It  operated  to  create 
a  corporation  that  might  perform  the 
acts  and  exercise  the  privileges  con* 
ferred,  but  without  power  to  receive 
lands  by  devise.  Such  a  prohibition 
goes  to  the  power  of  the  body,  as  well 
as  to  persons  disposed  to  devise  lands 
to  them.  If,  then,  the  corporation 
was  created  without  power  to  so  take, 
it  is  incapable  of  doing  so,  no  matter 


where  the  devisor  may  reside  or  the 
lands  are  situated.  The  reasons  oper- 
ating on  the  legislature  when  they 
refused  to  endow  this  and  other  simi- 
lar organizations  with  such  capacity, 
grew  out  of  considerations  of  sound 
public  policy  in  thus  preventing  them 
from  receiving  and  holding  lands  in 
mortmain — and  this  was  effectually 
accomplished  by  their  statute  of  wills. 
We  can  perceive  no  difference  whether 
the  disability  or  prohibition  is  con- 
tained in  the  one  or  the  other  enact- 
ment, inasmuch  as  it  operates  on  the 
body,  as  the  New  York  courts  hold, 
with  the  same  effect,  and  produces  the 
same  results.  It  carries  out  the  policy 
of  the  state  as  effectually  in  the  one 
mode  as  in  the  other,  and  goes  to 
the  power  to  thus  take  real  estate, 
and  operates  as  a  prohibition  and  a 
want  of  power;  and  the  power  not 
existing  in  the  body  to  so  take,  all 
such  devises  to  it  must  be  held  in* 
effectual  to  pass  title,  without  refer- 
ence to  where  the  devisor  may  reside 
or  the  lands  may  be  situated.  We 
are  aware  that  other  courts,  of  the 
highest  respectability,  have  held  that 
the  laws  of  New  York  cannot  prevent 
this  corporation  from  taking  land  out 
of  that  state,  by  devise,  so  that  the 
devisor  does  not  reside  there;  but  we 
are  unable  to  concur  with  them  in  so 
holding,  as  we  think  the  inhibition  is 
fundamental,  and  goes  to  the  power  to 
thus  receive  real  estate.  It  may  be 
said,  that,  the  lands  not  being  in  New 
York,  it  can,  in  nowise,  affect  the 
policy  of  that  state  for  the  company 
to  hold  lands  in  another  state.  Such 
bodies  can  only  exercise  their  privi- 
leges and  functions  in  other  states  by 
permission,  expressed  or  implied. 
When  by  implication,  it  is  denomi- 
nated comity  between  states.  For 
such  bodies  to  hold  property  or  trans* 
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Where  real  estate  is  devised  for  charitable  uses  to  a  foreign  corpo- 
ration incapable  of  acquiring  title  in  that  way,  equity  has  no  power 
to  convert  such  land  into  money  and  direct  the  payment  thereof 
to  the  devisee.  The  real  estate  so  devised  is  intestate  estate  and 
descends  to  and  vests  in  the  heirs  of  the  testator.90  But  where  a 
will  directs  the  sale  of  land  and  payment  of  the  proceeds  to  a  foreign 
corporation,  it  is  a  bequest  of  personalty  and  is  not  inoperative  be- 
cause a  devise  of  the  land  to  the  corporation  would  be  void.91 


§  5870.  Power  of  foreign  corporations  to  take  property  by  bequest. 
As  is  seen  elsewhere,  a  foreign  corporation  may  take  and  hold  per-, 
sonal  property,  if  it  is  authorized  to  do  so  by  its  charter  and  it  is 
not  contrary  to  the  public  policy  of  the  state  for  it  to  take  such  prop- 
erty.9* Personal  property  follows  the  locus  of  the  owner,  and  there 
is  no  reason  why  it  should  be  a  matter  of  concern  to  the  state  that 
personal  property  should  pass  to  foreign  corporations  any  more  than 
to  individuals  residing  out  of  the  state.99  Consequently  it  is  well 
settled  that  a  bequest  of  personal  property  or  money  to  a  foreign 
corporation  is  valid,  if  the  corporation  has  the  capacity  under  its 
charter  to  take  the  bequest  and  the  testator  is  not  prohibited  by  the 
laws  of  the  state  in  which  he  is  domiciled  from  making  such  bequests.94 


act  business  in  a  state  different  from 
that  of  their  creation,  they  must  have 
such  permission.  This  being  so,  New 
York  has  no  power  to  create  a  body 
incapable  of  taking  lands  by  devise 
in  that  state,  and  yet  with  power  to 
do  so  in  a  foreign  jurisdiction.  If 
their  legislature  was  to  so  enact,  and 
other  states  were  to  consent,  then 
such  bodies  might,  no  doubt,  so  re- 
ceive and  hold  lands;  but  that  legis- 
lature has  not  so  enacted  in  this  case, 
nor  has  our  state  so  consented." 

90  Starkweather  v.  American .  Bible 
Society,  72  III.  50,  22  Am.  Rep.  133. 
See,  however.  Fellows  v.  Miner,.  119 
Mass.  541;  Prazier  v.  St.  Luke's. 
Church,  10  Pa.  Co.  Ct.  53. 

91  Church  Extension  of  M.  E. 
Church  v.  Smith,  56  Md.  362;  Fraser 
v.  'trustees  of  General  Assembly  of 
United  Presbyterian  Church,  124  N. 
Y;  479,  26  N.  E.  1034,  modifying  58 
Hun  30,  11  N.  Y.  Supp.  384;  Chamber- 


lain v.  Chamberlain,  43  N.  Y.  424. 
See  also  Trustees  of  General  Assembly 
of  Presbyterian  Church  v.  Guthrie,  86 
Va.  125,  6  lu  B.  A.  321,  10  S.  E.  318. 

M  See  1 5849,  supra.  See  also 
§{  1072-1079,  supra. 

W  Yansant  v.  Roberts,  3  Md.  119. 

M  Maryland.  Church  Extension  of 
M.  E.  Church  v.  Smith,  56  Md.  362; 
Brown  v.  Thompkins,  49  Md.  423; 
Vansant  v.  Roberts,  3  Md.  119. 

Massachusetts,  Burbank  v.  Whit, 
ney,  24  Pick.  146,  35  Am.  Dec.  312.. 

Michigan.  In  re  Ticknor's  Estate, 
13  Mich.  44. 

New  York.  Chamberlain  v.  Cham- 
berlain, 43  N.  Y.  424;  Sherwood  y. 
American  Bible  Society,  40  N.  Y.  (1 
Keyes)  561,  4  Abb.  Dec.  227;  Draper 
v.  Harvard  College,  57  How.  Pr.  269. 

Pennsylvania.  Thompson  v.  Swoope, 

24  Pa.  St.  474. 

Virginia.     Roy's  Ex'rs  v.  Rowzie, 

25  Gratt.  599. 
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Thus  a  bequest  of  personal  property  to  a  foreign  charitable  or  re- 
ligious corporation  by  a  citizen  of  another  state  than  that  by  which 
the  corporation  was  created  will  be  upheld,  if  there  is  no  prohibition 
in  the  laws  of  the  latter  state  against  such  a  bequest  and  the  corpo- 
ration has  power  under  its  charter  to  receive  such  a  bequest.*  In 
the  absence  of  a  statute  or  declared  public  policy  of  the  state  for- 
'  bidding  the  same,  a  bequest  of  charities  to  a  foreign  corporation, 
the  purpose  of  which  as  expressed  in  the  will  is  within  the  object  and 
purposes  of  the  legatee  corporation,  is  not  invalid  for  indefiniteness.** 
It  is  competent  for  the  legislature  of  a  state  to  prohibit*  a  bequest 
to  a  corporation  of  another  state.*7 

i 

§  5871.  Power  of  foreign  corporation  to  take  property  in  fiduciary 
capacity.  As  will  be  seen  •  elsewhere,  a  trust  company  or  other 
corporation  may,  within  the  powers  conferred  by  its  charter, 
hold  property  and  act  as  trustee,  executor,  administrator  and  other 
fiduciary  capacity,  in  other  states  than  that  by  which  it  was  created, 
provided  its  doing  so  is  not  contrary  to  the  laws  or  public  policy  of 
such  other  states,  but  not  otherwise.**  If  it  is  contrary  to  an  express 
statutory  prohibition,  or  to  the  public  policy  of  the  state  as  shown 
by  the  general  course  of  its  legislation  and  the  decisions  of  its  courts, 
for  a  foreign  corporation  to  acquire  and  hold  property,,  it  cannot  ac- 
quire and  hold  real  property  as  trustee.8* 


§  5872.  Presumption  as  to  extent  of  powers  of  foreign  corporation. 

The  presumption,  in  the  absence  of  evidence  to  the  contrary,  is  that 


West  Virginia.  Cornwell  v.  Mt.  Mor- 
ris M.  E.  Church,  73  W.  Va.  96,  80  8. 
E.  148;  Boss'  Ex'r  v.  Kiger,  42  W. 
Va.  402,  26  S.  E.  193;  University  v. 
Tucker,  31  W.  Va.  621,  8  8.  E.  410; 
Wilson  v.  Perry,  29  W.  Va.  169,  1  S. 
E.  302.  8ee  Osenton  v.  Elliott,  73  W. 
Va.  519,  81  8.  E.  837. 

9*  Sherwood  v.  American  Bible  So- 
ciety, 4  Abb.  Dec.  (N.  Y.)  227;  Corn- 
well  v.  Mt.  Morris  M.  E.  Church,  80 
W.  Va.  96,  80  S.  E.  148. 

A  bequest  of  money  by  a  testator  in 
West  Virginia  to  a  foreign  corpora- 
tion, capable  of  taking,  for  the  general 
benefit  of  a  religious  denomination  is 
not  invalid  under  the  laws  and  pub- 
lic policy  of*  West  Virginia.    Osenton 


v.  Elliott,  73  W.  Va.  519,  81  8.  E.  837. 

The  statute  of  mortmain  of  a  state 
has  no  extraterritorial  effect  and  con- 
sequently a  bequest  to  a  foreign  cor- 
poration does  not  come  within  its  pro- 
hibition. Brown  v.  Thompkins,  49 
Md.  423;  Vansant  v.  Eoberts,  3  Md. 
119;  Thompson  v.  Swoope,  24  Pa. 
St.  474. 

W  Osenton  v.  Elliott,  73  W.  Va.  519, 
81  S.  E.  837. 

97 Boy's  Ex'rs  v.  Rowzie,  25  Gratt. 
(Va.)  599. 

»*  See  §§5885-5889,  infra.  See  also 
§§  932-938,  supra. 

B9  See  (§5887-5889,  infra.  See  also 
United  States  Trust  Co.  of  New  York 
v.  Lee,  73  111.  142,  24  Am.  Bep.  236. 


9856 


Ch.65] 


Foreign*  Corporations 


[§  5873 


a  particular  contract  entered  into  by  a  foreign  corporation,  or  act 
done  by  it  and  on  which  an  action  is  brought  by  or  against  it,  is 
within  the  powers  conferred  upon  it  by  its  charter,  or  the  laws  of  the 
state  by  which  it  was  created,1  unless  the  power  is  one  which  does  not 
usually  belong  to  such  corporations.9  Thus  in  the  absence  of  proof 
of  a  law  of  the  state  of  its  domicile  to  the  contrary,  a  foreign  corpora- 
tion which  has  authority  under  its  charter  to  accept  a  mortgage  will  be 
presumed  to  be  authorized  to  take  possession  of  land,  which  has  been 
mortgaged  to  it,  upon  the  surrender  of  such  land  by  the  mortgagor.* 

§  5873.  Exercise  of  right  of  eminent  domain  by  foreign  oorpora- 
tion.  The  right  of  a  corporation  to  exercise  the  power  of  eminent 
domain  within  the  state  by  which  it  was  created  has  been  considered 
fully  elsewhere.*  The  legislature  of  a  state,  jmless  prevented  by  a 
constitutional  prohibition,  may  extend  the  power  of  eminent  domain 
to  foreign  corporations  to  the  same  extent  as  it  may  confer  the  power 
upon  domestic  corporations,*  or  may  confer  such  power  upon  foreign 


1  Alabama.  Boulware  v.  Davis,  90 
Ala.  207,  9  L.  R.  A.  601,  8  So.  84. 

Indiana.  New  England  Mut.  Life 
Ins.  Co.  v.  Hasbrook  's  Adm  'x,  32  Ind. 
447. 

Massachusetts.  McCluer  v.  Man- 
chester ft  L.  B.  Co.,  13  Gray  124,  74 
Am.  Dee.  624. 

New  York.  In  re  Rochester,  H.  ft 
L.  R.  Co.,  45  Hun  126,  19  Abb.  N.  C. 
421,  9  N.  Y.  St.  Rep.  560;  Farmers' 
Loan  ft  Trust  Co.  v.  Harmony  Fire  ft 
Marine  Ins.  Co.,  51  Barb.  33,  aftVd  41 
N.  Y.  619;  New  York  Floating  Der- 
rick Co.  v.  New  Jersey  Oil  Co.,  10  N. 
Y.  Super.  Ct.  648. 

Washington.  See  Yeaton  v.  Eagle 
Oil  ft  Refining  Co.,  4  Wash.  183,  29 
Pac.  1051. 

As  to  the  presumptions  and  burden 
of  proof  with  regard  to  the  powers  of 
corporations  generally,  see  §§811,  922, 
supra. 

•  Frye  v.  Bank  of  Illinois,  10  111. 
332;  Mclntire  v.  Preston,  10  HI.  48, 
48  Am.  Dec.  321. 

See  §  811,  supra. 

t  Farmers '  Loan  ft  Trust  Co.  v.  Har- 
mony Fire  ft  Marine  Ins.  Co.,  51  Barb. 


(N.  Y.)  33,  aff'd  41  N.  Y.  619. 

4  See  §§  1495-15067  supra. 

*  See  §  1500,  supra.  See  also  the 
following: 

Alabama.  Columbus  Waterworks 
Co.  v.  Long,  121  Ala.  245,  25  So.  702. 

California.  Gilmer  v.  Lime  Point, 
18  Cal.  229. 

Georgia.  Southwestern  R.  Co.  v. 
Southern  ft  A.  Tel.  Co.,  46  Ga.  43,  12 
Am.  Rep.  585. 

Iowa.  Lower  v.  Chicago,  B.  ft  Q. 
R.  Co..  59  Iowa  563,  13  N.  W.  718. 

Kentucky.  Kirk-Christy  Co.  v. 
American  Ass'n,  32  Ky.  L.  Rep.  1177, 
108  S.  W.  232. " 

Missouri  State  v.  Cook,  171  Mo. 
348,  71  S.  W.  829;  Gray  v.  St.  Louis  ft 
8.  F.  Ry.  Co.,  81  Mo.  126. 

New  York.  In  re  Marks,  53  Hun 
633  (mem.  dec),  reported  in  full  in 
6  N.  Y.  Supp.  105;  Morris  Canal  ft 
Banking  Co.  v.  Townsend,  24  Barb. 
658. 

Oregon.  Northwestern  Elec.  Co.  v. 
Zimmerman,  67  Ore.  150,  Ann.  Cas. 
1915  C  927,  135  Pae.  880. 

Pennsylvania.  In  re  Ohio  Valley 
Gas  Co.,  6  Pa.  Dist.  200. 


9857 


§  5873] 


Private  Cobporations 


[Ch.65 


corporations  under  certain  conditions,  and  with  certain  limitations.6 
And  a  corporation  without  the  power  of  eminent  domain  in  the  state 
of  its  creation  may,  nevertheless,  exercise  such  power  in  another  state, 
if  the  statutes  of  such  state  vest  the  power  in  a  foreign  corporation.7 
The  right  of  eminent  domain  is  not  to  be  denied  when  public  uses  are 
to  be  subserved  in  the  state  granting  condemnation,  merely  because  in 
connection  therewith  public  uses  in  another  state  may  be  likewise 
promoted.9 


West  Virginia.  Baltimore  ft  O.  B. 
Co.  v.  Pittsburg,  W.  ft  K.  B.  Co.,  17 
W.  Va.  812. 

"It  is  not  the  instrumentality  em- 
ployed for  operating  the  publie  use, 
but  the  use  itself  that  satisfies  the 
public  use.  The  fact  thai  the  use  is 
publie  and  the  public  may  have  the 
privilege  of  enjoying  it  is  the  con* 
trolling  principle."  Alabama  Inter- 
state Power  Co.  v.  Mt.  Vernon-Wood- 
berry  Cotton  Duck  Co.,  186  Ala.  622, 
65  So.  287,  quoting  Columbus  Water- 
works Co.  v.  Long,  121  Ala.  245,  25 
So.  702. 

In  Abbott  v.  New  York  ft  N.  E.  B. 
Co.,  145  Mass.  450,  15  N.  E.  91, 
Holmes,  J.,  said:  "When  the  use  for 
which  land  is  taken  is  otherwise  a 
public  use,  such  as  a  railroad  within 
the  state  granting  the  power,  the  use 
is  not  the  less  public  because  the 
owners  are  domiciled  or  incorporated 
out  of  the  state.  In  In  re  Townsend, 
39  N.  T.  171,  it  was  held  that  the 
power  could  be  given  to  a  company  in 
another  state  in  aid  of  a  canal  which 
also  was  in  another  state.  And  the 
proposition  which  we  have  laid  down 
has  never  been  doubted  so  far  as  we 
have  known,  by  any  court  of  last  re- 
sort." 

•  United  States.  Miocene  Ditch  Co. 
v.  Lyng,  138  Fed.  544;  Postal  Tel. 
Cable  Co.  v.  Cleveland,  C,  C.  ft  St. 
L.  By.  Co.,  94  Fed.  234. 

Alabama.  Alabama  Interstate 
Power  Co.  v.  Mt.  Vernon-Woodberry 
Cotton  Duek  Co.,  186  Ala.  622,  65  So. 
287. 


Arkansas.  Russell  v.  St.  Louis 
Southwestern  B.  Co.,  71  Ark.  451,  75 
S.  W.  725. 

Missouri  Southern  Illinois  ft  M. 
Bridge  Co.  v.  Stone,  174  Mo.  1,  63  !■. 
B.  A.  301,  73  S.  W.  453. 

Montana.  Helena  Power  Transmis- 
sion Co.  v.  Spratt,  35  Mont.  108,  8  L. 
B.  A.  (N.  S.)  567,  10  Ann.  Cas.  1055, 
88  Pac.  773. 

7Hagerla  v.  Mississippi  Biver 
Power  Co.,  202  Fed.  776,  following 
Southern  Illinois  ft  M.  Bridge  Co.  v. 
Stone,  174  Mo.  1,  63  L.  B.  A.  301,  73 
S.  W.  453. 

•  Columbus  Waterworks  Co.  v.  Long, 
121  Ala.  245,  25  So.  702,  in  which  case 
the  court  said:  "Instances  illustra- 
tive of  the  principle  might  be  multi- 
plied in  which  railroads  have  been 
constructed  in  part  through  states 
other  than  the  state  of  their  incorpo- 
ration, in  whose  favor  this  right  has 
been  conferred  by  the  neighboring 
states.  It  is  equally  clear,  that  this 
right  is  not  to  be  denied  where  pub- 
lic uses  are  to  be  subserved  in  the 
state  granting  condemnation  because 
in  connection  therewith  public  uses  in 
another  state  may  be  likewise  pro- 
moted. While  a  state  will  take  care 
to  use  this  power  for  the  benefit  of  its 
own  people,  it  will  not  refuse  to  exer- 
cise it  for  such  purpose,  because  the 
inhabitants  of  a  neighboring  state 
may  incidentally  partake  of  the  fruits 
of  its  exercise.  Such  refusal  wonld 
violate  the  principles  of  a  just  public 
policy,  and  the  neighborly  eomity 
which  should  exist  between  states." 
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A  corporation  chartered  under  the  law  of  one  state  has  no  implied 
power  to  exercise  the  right  of  eminent  domain  in  another,9  as  the 
comity,  agreeably  to  which  a  corporation  created  by  one  state  or 
nation  is  permitted  to  conduct  its  business  within  the  territory  of 
another,  does  not  extend  so  far  as  to  permit  the  exercise  by  the  for- 
eign corporation  of  powers  that  are  in  contravention  of  the  public 
policy  of  the  state  in  which  such  business  is  conducted  or  that  are  in 
derogation  of  common  right.  And  as  the  power  of  eminent  domain 
is  of  the  latter  class,  it  follows  that  it  cannot  be  exercised  by  a  for- 
eign corporation  as  a  matter  of  comity,  but  only  by  virtue  of  an  ex- 
press grant  of  authority  from  the  state  in  which  it  is  exercised.10 
And  when  a  private  corporation,  whether  foreign  or  domestic,  asserts 
the  right  to  exercise  the  power  of  eminent  domain,  it  must  show  that 
the  right  has  been  given  to  it  in  express  terms,  or  by  necessary  im- 
plication.11 So  a  railroad  corporation  or  other  quasi  public  corpora- 
tion cannot  exercise  the  right  of  eminent  domain  in  another  state 


But  see  Grover  Irrigation  &  Land  Co. 
v.  Lovella  Ditch,  Reservoir  k  Irriga- 
tion Co.,  21  Wyo.  204,  131  Pac.  43. 

»8t.  Louis  &  8.  F.  B.  Co.  v.  South- 
western Telephone  k  Telegraph  Co., 
121  Fed.  276;  Saunders  v.  Bluefield 
Waterworks  k  Improvement  Co.,  58 
Fed.  133;  Burnett  v.  Postal  Tel.  Cable 
Co.,  79  S.  C.  462,  60  S.  E.  1016;  Bald- 
win v.  Postal  Tel.  Cable  Co.,  78  S.  C. 
419,  422,  59  S.  E.  67;  Duke  v.  Postal 
Tel.  Cable  Co.,  71  S.  C.  95,  50  8.  E. 
675. 

See  also  %  1500,  supra. 

10  Southwestern  Tel.  Co.  v.  Kansas 
City,  S.  k  G.  B.  Co.,  108  La.  691,  32 
So.  958. 

11  United  States.  Miocene  Ditch 
Co.  v.  Lyng,  138  Fed.  544;  St.  Louis 
k  8.  F.  By.  Co.  v.  Southwestern  Tele- 
phone k  Telegraph  Co.,  121  Fed.  276; 
Postal  Tel.  Cable  Co.  v.  Cleveland,  C, 
C.  k  St.  L.  By.  Co.,  94  Fed.  234; 
Saunders  v.  Bluefield  Waterworks  k 
Improvement  Co.,  58  Fed.  133. 

Alaska.  Miocene  Ditch  Co.  v.  Lyng, 
2  Alaska  265. 

California.  Deseret  Water,  Oil  k 
Irrigation  Co.  v.  State,  167  Cal.  147, 
138  Pac.  981;  San  Joaquin  k  K.  Biver 


Canal  k  Irrigation  Co.  v.  Stevenson, 
164  Cal.  221,  128  Pac.  924;  Southern 
Pac.  B.  Co.  v.  Southern  Cal.  By.  Co., 
Ill  Cal.  221,  43  Pac.  602. 

Georgia.  Cheat  a  tee  Pyrites  Co.  v. 
Cavenders  Creek  Gold  Mining  Co.,  119 
Ga.  354,  100  Am.  St.  Bep.  174,  46 
8.  E.  422. 

Illinois.  Illinois  State  Trust  Co.  v. 
St.  Louis,  I.  M.  k  S.  By.  Co.,  208  111. 
419,  70  N.  E.  357. 

Missouri  Southern  Illinois  k  M. 
Bridge  Co.  v.  Stone,  124  Mo.  1,  63  L. 
B.  A.  301,  73  S.  W.  453;  Grey  v.  St. 
Louis  k  8.  F.  B.  Co.,  81  Mo.  126. 

Montana.  Helena  Power  Transmis- 
sion 'Co.  v.  Spratt,  35  Mont.  108,  8  L. 
B.  A.  (N.  8.)  567,  10  Ann.  Cas.  1055, 
88  Pac.  773. 

Wisconsin.  Great  Northern  By.  Co. 
v.  McCord,  143  Wis.  589,  128  N.  W. 
432. 

See  §  1500,  supra. 

A  foreign  telephone  corporation  is 
not  exempt  from  the  payment  of  dam- 
ages caused  to  abutting  property  by 
the  construction  of  its  lines  by  reason 
of  the  fact  that  it  constructed  such 
lines  under  a  permit  from  the  state 
«nd  the  city  in  which  the  damages 
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than  that  by  which  it  was  created,  unless  it  is  expressly  or  impliedly 
authorized  to  do  so  by  the  laws  of  such  other  state.  Such  power  does 
.  not  come  within  the  rule  of  comity.1*  When  the  statutes  of  a  state 
confer  no  power  upon  a  foreign  corporation  to  exercise  the  right 
of  eminent  domain,  a  foreign  corporation  which  has  attempted  to  take 
property  in  such  state  may  be  enjoined  from  using  such  property,  as 
the  proceedings  for  its  condemnation  are  a  nullity .u  • 

Where,  on  motion  to  dismiss  a  petition  by  a  foreign  corporation 
for  the  condemnation  of  land,  the  petitioner,  in  attempting  to  prove 
the  power  to  condemn  it,  establishes  the  illegality  of  the  transaction 
and  that  the  acquisition  of  such  land  is  an  act  prohibited  by  statute, 
the  petition  should  be  dismissed,  notwithstanding  the  legality  of  the 
purchase  has  not  been  inquired  into  by  quo  warranto.14 

§5874.  Strict  construction  of  statutes  conferring  power  of  eminent 
domain.  Statutes  conferring  the  right  of  eminent  domain  are  in 
derogation  of  common  right,  and  must  be  construed  strictly,  and 
courts  will  never  assume,  in  the  absence  of  affirmative  legislation,  that 
it  was  intended  to  grant  such  power  to  corporations  over  which  the 
legislature  has  no  control.16    Unless  both  the  letter  and  the  spirit  of 


were  occasioned.  Southwestern  Tele- 
graph. 6  Telephone  Co.  v.  Smithdeal, 
103  Tex.  128,  124  S.  W.  627. 

is  United  States.  St.  Louis  &  S.  F. 
B  Co.  v.  Southwestern  Telephone  & 
Telegraph  Co.,  121  Fed.  276;  Saunders 
v.  Bluefield  Waterworks  &  Improve- 
ment Co.,  58  Fed.  133. 

Alaska*  Miocene  Ditch  Co.  v.  Lyng, 
2  Alaska  265. 

Georgia.  Chestatee  Pyrites  Co.  v. 
Ca  vend  era  Oreek  Gold  Min.  Co.,  119 
6a.  354,  100  Am.  St.  Rep.  174,  46  S. 
E.  422. 

Iowa.  Holbert  v.  St.  Louis,  K.  C. 
&  N.  By.  Co.,  45  Iowa  23. 

Louisiana.  Southwestern  Tel.  Co.  v. 
Kansas  City,  S.  &  G.  By.  Co.,  108  La. 
691,  32  So.  958. 

Massachusetts.  Abbott  v.  New 
York  &  N.  E.  B.  Co.,  145  Mass.  450, 
15  N.  E.  91. 

Ohio.  Central  Union  Tel.  Co.  v. 
Village  of  Columbus  Grove,  28  Ohio 
Cir.  Ct.  181. 


13  Saunders  v.  Bluefield  Waterworks 
&  Improvement  Co.,  58  Fed.  133. 

An  allegation  in  a  bill  for  injunc- 
tion to  restrain  a  foreign  corporation 
from  doing  business  in  the  state  that 
it  will  exercise  the  right  of  eminent 
domain  when  it  becomes  necessary  in 
order  to  extend  its  lines  of  road  and 
business,  is  not  sufficient  to  warrant 
the  intervention  of  equity  to  prevent 
the  exercise  of  the  right  of  eminent 
domain,  as  it  falls  short  of  showing 
any  impending,  threatened,  or  contin- 
uing wrong  calling  for  the  extraordi- 
nary writ  of  injunction.  Alexander, 
J.,  in  State  v.  Louisville  &  N.  B.  Co., 
97  Miss.  35,  Ann.  Cas.  1912  C  1254, 
51  So.  918,  53  So.  454. 

14  Illinois  State  Trust  Co.  v.  St. 
Louis,  I.  M.  &  S.  By.  Co.,  208  111.  419, 
70  N.  E.  357. 

IB  See  San  Joaquin  &  Kings  Biver 
Canal  &  Irrigation  Co.  v.  Stevinaon, 
164  Cal.  221,  128  Pac.  924. 

See  also  §  1499,  supra. 
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the  statute  relied  upon  clearly  confer  the  power,  it  cannot  be  exer- 
cised.16 So  where  a  state  statute  merely  confers  the  right  to  exercise 

Chestatee  Pyrites  Go.  v.  Cavenders      not  an  amendment,  the  reason  for  the 


Creek  Gold  Min.  Co.,  119  Ga.  354,  100 
Am.  St.  Rep.  174,  46  8.  E.  422;  Illinois 
State  Trust  Co.  v.  St.  Louis,  I.  M.  & 
8.  B.  Co.,  208  HI.  419,  70  N.  E.  357; 
Helena  Power  Transmission  Co.  v. 
Spratt,  35  Mont.  108,  8  L.  B.  A.  (N. 
S.)  567,  10  Ann.  Cas.  1055,  88  Pac. 
773. 

In  all  summary  proceedings  to  ap- 
propriate private  property  for  public 
use,  every  matter  necessary  to  confer 
jurisdiction  must  appear  on  the  face 
of  the  proceeding,  and  in  the  absence 
thereof,  all  such  proceedings  are  null 
and  void.  St.  Louis,  K.  C.  &  C.  By. 
Co.  v.  Lewright,  113  Mo.  660,  21  S.  W. 
210. 

16  Illinois  State  Trust  Co.  v. 
St.  Louis,  I.  M.  &  S.  B.  Co.,  208  111. 
419,  70  N.  E.  357. 

In  San  Joaquin  &  K.  Biver  Canal  & 
Irrigation  Co.  v.  Stevinson,  164  Cal. 
221,  128  Pac.  924,  it  was  claimed  that 
by  the  operation  of  the  maxim,  "Ex- 
pressio  unius  est  exclusio  alterius," 
the  statute  authorizing  foreign  corpo- 
rations doing  business  as  common  car- 
riers to  exercise  the  right  of  eminent 
domain,  took  away,  by  implication, 
such  right  from  all  other  foreign  cor- 
porations. It  appeared,  however,  that 
such  statute  was  entirely  independent 
of  other  statutes  which  conferred  the 
right  of  eminent  domain  upon  all  cor- 
porations, foreign  or  domestic,  pub- 
lic or  private,  and  it  did  not  purport 
to  take  away  any  right  of  that  char- 
acter. The  court  said:  "If  this  stat- 
ute had  been  the  only  one  on  the  sub- 
ject, there  would  be  good  reason 
for  saying  that  no  other  corporations 
would  have  the  power,  for  the  power 
would  remain  in  the  state  except  as 
granted  by  statute.  But  as  the  power 
had  been  given  to  all  other  corpora- 
tions by  statutes  of  which  this  was 


application  of  the  maxim  is  altogether 
wanting.'9  See  also  Deseret,  Water, 
Oil  &  Irrigation  Co.  v.  State,  167  Cal. 
147,  138  Pac.  981. 

U.  a  Bev.  St.  §5263,  authorizing 
telegraph  companies  to  construct  their 
lines  over  and  along  any  military  or 
post  roads  of  the  United  States,  does 
not  give  such  companies  the  right  to 
build  their  lines  over  the  right  of 
way  of  a  railroad,  or  other  private 
property  without  the  eonsent  of  the 
owner,  or  the  condemnation  of  the 
right  of  way  over  such  property  in 
accordance  with  the  laws  of  the  state 
where  situated.  Western  U.  Tel.  Co. 
v.  Pennsylvania  B.  Co.,  195  U.  S.  540, 
49  L.  Ed.  312,  1  Ann.  Cas.  517,  rev'g 
123  Fed.  33,  which  aff  M  120  Fed.  362; 
Pensacola  Tel.  Co.  v.  Western  U. 
Tel.  Co.,  96  U.  S.  1,  24  L.  Ed.  708; 
Postal  TeL  Cable  Go.  v.  Cleveland,  C, 
C.  &  St.  L.  By.  Co.,  94  Fed.  234;  Postal 
Tel.  Cable  Co.  of  Utah  v.  Oregon  Short 
Line  B.  Co.,  23  Utah  474,  90  Am.  St. 
Bep.  705,  65  Pac.  735.  See  also  West- 
ern U.  Tel.  Co.  v.  Superior  Court  of 
Sacramento  County,  15  Cal.  App.  679, 
1}5  Pac.  1091,  1100,  for  a  lengthy  dis- 
cussion of  federal  legislation  in  refer- 
ence to  telegraph  companies.  The 
Supreme  Court  of  the  United  States, 
in  considering  this  statute,  says:  "It 
gives  no  foreign  corporation  the  right 
to  enter  upon  private  property  with- 
out the  consent  of  the  owner,  and 
erect  the  necessary  structures  for  its 
business;  but  it  does  provide  that, 
whenever  the  consent  of  the  owner  is 
obtained,  no  state  legislation  shall 
prevent  the  occupation  of  post  roads 
for  telegraph  purposes  by  such  cor- 
porations as  are  willing  to  avail  them- 
selves of  its  privileges..  *  '  *  **  No 
question  arises  as  to  the  authority  of 
Congress  to  provide   for   the  ajfpTo- 
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the  power  of  eminent  domain  upon  "any  corporation/'  engaged  in  a 
certain  business,  it  will  not  be  presumed  that  it  intended  to  confer  such 
power  upon  a  foreign  corporation  engaged  in  such  business.17  And 
where  a  statute  confers  the  right  to  exercise  the  power  of  eminent 
domain  upon  "corporations  organized  under  the  laws  of  this  state," 

* 

such  power  is  held  to  be  denied  to  foreign  corporations.11  Also  when 
it  is  provided  by  statute  that  corporations  upon  becoming  domesti- 
cated, by  complying  with  certain  statutory  requirements,  may  exercise 
the  right  of  eminent  domain,  a  corporation  which  has  not  become 


priation  of  private  property  to  the 
uses  of  the  telegraph,  for  no  such  at- 
tempt has  been  made.  The  use  of  pub- 
lic property  alone  is  granted.  If  pri- 
vate property  is  required  it  must,  so 
far  as  the  present  legislation  is  con- 
cerned, be  obtained  by  private  ar- 
rangement with  its  owner.  No  com- 
pulsory proceedings  are  authorized. 
State  sovereignty  under  the  constitu- 
tion is  not  interfered  with.  Only  na- 
tional privileges  are  granted."  West- 
ern U.  Tel.  Co.  v.  Pennsylvania  B. 
Co.,  195  U.  8.  540,  49  L.  Ed.  312, 
1  Ann.  Cas.  517,  rev'g  123  Fed.  33; 
Pensacola  Tel.  Co.  v.  Western  U.  Tel. 
Co.,  96  U.  3.  1,  24  L.  Ed.  708. 

The  power  of  a  state  to  confer  the 
right  of  eminent  domain  upon  foreign 
telegraph  companies  to  be  exercised 
by  them  in  making  effective  the  right 
conferred  upon  them  by  the  act  of 
Congress  referred  to  has  been  upheld 
in  several  cases.  Western  U.  Tel.  Co. 
v.  Louisville  &  N.  B.  Co.,  201  Fed. 
946,  aff  M  207  Fed.  1;  Georgia  Railroad 
6  Banking  Co.  v.  Atlantic  Postal  Tel. 
Co.,  152  Fed.  991;  Postal  Tel.  Cable 
Co.  of  Montana  v.  Oregon  Short  Line 

B.  Co.,  114  Fed.  787;  Postal  Tel.  Cable 
Co.  of  Idaho  v.  Oregon  Short  Line  B. 
Co.,  104  Fed.  623,  aff  M  111  Fed.  842; 
Postal  Tel.  Cable  Co.  v.  Cleveland,  C, 

C.  ft.  St.  L.  By.  Co.,  94  Fed.  234; 
Postal  Tel.  Cable  Co.  v.  Southern  By. 
Co.,  89  Fed.  190;  Western  U.  Tel.  Co. 
v.  Louisville  6  N.  B.  Co.,  107  Miss. 
626,  65  6o.  650;  Postal  Tel.  Cable  Co. 


of  Utah  v.  Oregon  Short  Line  B.  Co., 
23  Utah  474,  90  Am.  St.  Bep.  705,  65 
Pac.  735.  Several  of  these  cases  were 
reviewed  in  Western  U.  TeL  Co.  v. 
Pennsylvania  B.  Co.,  195  U.  8.  540, 
49  L.  Ed.  312,  1  Ann.  Cas.  517,  and 
the  court  pointed  out  that  while  the 
opinions  rendered  contained  language 
supporting  the  contention  that  the 
right  of  eminent  domain  was  con- 
ferred by  the  act  of  Congress  in  ques- 
tion, in  each  of  the  cases  the  right 
was  exercised  by  virtue  of  the  stat- 
utes of  the  state  in  which  the  ease 
arose.  See  also  for  right  of  telegraph 
companies  to  exercise  right  of  emi- 
nent domain:  Western  &  A.  B.  Co.  ▼. 
Western  U.  Tel.  Co.,  138  Ga.  420,  42 
L.  B.  A.  (N.  S.)  225,  75  8.  E.  471; 
Postal  Tel.  Cable  Co.  of  Indiana  v. 
Chicago,  I.  &  L.  B.  Co.,  30  Ind.  App. 
654,  66  N.  E.  919;  Coles  v.  Midland 
Telephone  &  Telegraph  Co.,  67  N.  J. 
L.  490,  51  Atl.  448,  aff'd  68  N.  J.  L. 
413,  53  Atl.  1125;  Phillips  v.  Postal 
Tel.  Cable  Co.,  130  N.  C.  513,  89  Am. 
St.  Bep.  868,  41  S.  E.  822,  judgment 
revM  on  rehearing  131  N.  C.  225,  42 
S.  E.  587. 

17Chestatee  Pyrites  Co.  v.  Caven- 
ders  Creek  Gold  Min.  Co.,  119  Ga.  354, 
100  Am.  St.  Bep.  174,  46  <*.  E.  422. 
See,  however,  Northwestern  Else.  Co. 
v.  Zimmerman,  67  Ore.  150,  Ana.  Cas. 
1915  C  927,  135  Pac  330. 

18  Holbert  v.  St  Louis,  LO.sK. 
By.  Co.,  45  Iowa  23. 
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domesticated  in  compliance  with  such  statute,  cannot  maintain  con- 
demnation proceedings.1* 

On  the  other  hand,  where  a  statute  provides  that  "any  railroad  com- 
pany duly  incorporated  and  existing  under  the  laws  of  any  state  of  the 
United  States  may  extend,  construct,  maintain  and  operate  its  rail- 
road into  and  through  this  state,  and  for  that  purpose  shall  possess 
and  exercise  all  the  rights,  power  and  privileges  conferred  by  the 
general  laws  of  this  state  upon  railroad  corporations  organized  there- 
under, and  shall  be  subject  to  all  the  duties,  liabilities,  and  pro- 
visions of  the  laws  of  the  state  concerning  foreign  corporations,  as 
fully  as  if  incorporated  in  this  state,"  such  statute,  though  it  may 
be  of  a  class  which  must  be  construed  strictly,  is  nevertheless  to  be 
so  construed  as  to  effect  the  intention  of  the  legislature,  and  as  the  evi- 
dent intention  of  the  legislature  in  enacting  such  statute  was  to 
encourage  foreign  railroads  to  extend  their  roads  into  the  state  and 
place  them  on  an  equal  footing  with,  and  to  confer  them  the  same 
rights  that  are  conferred  upon,  domestic  corporations  of  like  character, 
it  is  held  that  in  a  proceeding  by  a  foreign  railroad  corporation  to  con- 
demn land  in  such  state,  for  right  of  way,  it  is  not  necessary  to  aver 
and  prove  that  such  corporation  had  built  its  line  of  railroad  to  the 
boundary  line  of  such  state.*0    Also,  when  the  statute  of  a  state 


it  Burnett  v.  Postal  Tel.  Gable  Co., 
79  S.  C.  442,  60  8.  E.  1016;  Baldwin 
v.  Postal  Tel.  Cable  Co.,  78  8.  C.  419, 
422,  59  8.  E.  67;  Duke  v.  Postal  Tel. 
Cable  Co.,  71  8.  C.  95,  50  8.  E.  675. 

S*St.  Louis,.  K.  C.  6  C.  By.  Co.  v. 
Lewright,  113  Mo.  650,  21  8.  W.  210. 
See  also  Northwestern  Elee.  Co.  v. 
Zimmerman,  67  Ore.  150,  Ann.  Cas. 
1915  C  927,  135  Pae.  330. 

A  statute  conferring  such  power 
upon  "any  company  owning,  operat- 
ing or  leasing  a  railroad,  operated  by 
steam, "  was  construed  to  be  suffi- 
ciently broad  to  extend  to  foreign 
corporations.  Gray  v.  St.  Louis  k 
6.  F.  B.  Co.,  81  Mo.  126. 

Under  a  statute  providing  that 
"any  railroad  corporation"  may  exer- 
cise the  right  of  eminent  domain  it 
was  held  that  expression  "any  rail- 
road corporation"  must  be  taken  in 
its  comprehensive  sense  and  includes 
foreign   railroad   corporations,  where 


the  statutes  of  the  state  authorise  for- 
eign corporations  to  do  business  in  the 
state  upon  complying  with  certain 
conditions.  The  court  said:  "Pro 
tanto  it  is  settled  here  under  the  sanc- 
tion of  our  laws,  and  to  the  extent 
of  its  existence  here,  in  the  contem- 
plation of  those  laws,  it  is  pro  hac 
vice  a  state  corporation. ' '  New  York, 
N.  H.  k  H.  B.  Co.  v.  Welch,  143  N.  Y. 
411,  42  Am.  St.  Bep.  734,  38  N.  E. 
378  (aff'g  69  Hun  615,  23  N.  Y.  8upp. 
195),  quoted  with  approval  in  North- 
western Elec.  Co.  v.  Zimmerman,  67 
Ore.  150,  Ann.  Cas.  1915  C  927,  135 
Pac.  330.  See  also  In  re  Townsend, 
39  N.  Y.  171;  In  re  Marks,  53  Hun 
(N.  Y.)  633  (mem.  dec.),  reported  in 
full  in  6  N.  Y.  Supp.  105. 

A  statute  providing  that  every  rail- 
road company  shall  have  power  to 
cross  any  other  railroad  and  condemn 
a  right  of  way  for  such  purpose  ap- 
plies to  domestic  as  well  as  foreign 


9863 


§  5874] 


Pbivatb  Corporations 


[Ch.65 


provides  that  upon  compliance  with  the  law  the  secretary  of  state  shall 
issue  a  permit  to  a  foreign  corporation  to  do  business  in  such  state, 
and  that  ''such  corporation  shall  have  and  enjoy  all  the  rights  and 
privileges  conferred  by  the  laws  of  this  state  on  corporations  organized 
under  the  laws  of  this  state/'  it  is  held  that  a  foreign  corporation 
which  has  secured  from  the  state  such  permit,  may  exercise  the  right 
of  eminent  domain  in  such  state,  in  all  cases  when  corporations  created 
under  the  laws  of  such  state  may  exercise  such  power.81  In  like 
manner,  when  a  statute  of  a  state  provides,  that  "any  person"  may 
acquire  property  by  condemnation  for  certain  purposes,  and  a  foreign 
corporation  is  allowed  by  the  laws  of  such  state  to  enjoy  all  the 
privileges  of  domestic  corporations  upon  compliance  with  the  statu- 
tory conditions  prerequisite  to  its  doing  business  in. such  state,  a 
foreign  corporation  may  exercise  the  right  of  eminent  domain,  not- 
withstanding the  existence  of  a  statute  expressly  authorizing  foreign 
corporations  doing  business  as  common  carriers  to  exercise  the  right 
of  eminent  domain,  when  it  does  not  appear  that  such  statute  was 
intended  to  prevent  other  corporations  than  those  described  therein 
from  exercising  the  right  of  eminent  domain,  and  there  are  other 
independent  statutes  authorizing  all  other  corporations  to  exercise  the 


power 


x* 


railroad  corporations.  Union  Pac.  By. 
Co.  y.  Burlington  6  M.  B.  Co.,  3  Fed. 
106.   . 

W  Gulf,  C.  &  S.  P.  By.  Co.  v.  South- 
western Telegraph  ft  Telephone  Co., 
25  Tex.  Civ.  App.  488,  61  S.  W.  406; 
Texas  Midland  B.  Co.  v.  Southwestern 
Telegraph  &  Telephone  Co.  (Tex.  Civ. 
App.),  57  S.  W.  312;  Pittsburg  Hydro- 
Electric  Co.  v.  Liston,  70  W.  Va.  83, 
40  L.  B.  A.  (N.  S.)  602,  73  S.  E.  86. 

Where  the  statutes  of  a  state  give 
to  a  foreign  corporation  complying 
with  certain  conditions  precedent  to 
its  right  to  do  business  in  the  state, 
the  right  to  exercise  the  power  of  emi- 
nent domain,  a  foreign  corporation 
which  has  complied  with  such  statu- 
tory conditions  and  acquired  the  right 
to  exercise  such  power,  and  made  ex- 
penditures and  improvements  in  the 
state,  relying  upon  such  right,  cannot 
be  denied  the  power  of  eminent  do- 
main, as  to  do  so  would  be  in  viola- 


tion of  the  clause  of  the  Federal  Con- 
stitution prohibiting  the  impairment 
of  contracts.  Hagerla  v.  Mississippi 
Biver  Power  Co.,  202  Fed.  776,  citing 
American  Smelting  k  Refining  Co.  v. 
Colorado,  204  U.  S.  *03,  51  L.  Ed. 
393. 

8*Deseret  Water,  Oil  6  Irrigation 
Co.  v.  State,  167  Cal.  147,  138  Pac 
981;  San  Joaquin  &  K.  Biver  Canal  & 
Irrigation  Co.  v.  Stevinson,  164  Cal. 
221,  128  Pac.  924;  Western  U.  Tel. 
Co.  v.  Superior  Court  of  Sacramento 
County,  15  CaL  App.  679,  115  Pac 
1091,  1100. 

Where  a  statute  provides  that  any 
person  shall  have  the  right  of  way 
and  privilege  to  construct,  maintain 
and  operate  telegraph  and  telephone 
wires,  and  lines  and  wires  for  the  pur- 
pose of  conveying  electric  power  and 
electricity,  along  the  public  roads, 
highways  and  streets  of  the  state,  and 
may  condemn  a  right  of  way  for  such 
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§5875.  Effect  of  lack  of  charter  power  to  exercise  right  of  eminent 
domain.  It  has  been  seen  heretofore  that  a  foreign  corporation 
may  accept  a  delegation  of  the  right  of  eminent  domain  and  exercise 
the  right  pursuant  to  such  delegation,  notwithstanding  it  does  not 
possess  the  right  in  the  state  of  its  creation.88  If,  on  the  other  hand, 
a  state,  in  creating  a  foreign  corporation,  imposes  territorial  restric- 
tions upon  it,  those  restrictions  are  not  affected  by  the  laws  of  the 
other  states,  enacted  for  the  benefit  of  the  corporations  hot  so  re* 
strieted.  Consequently  when  a  corporation  is  established  under  the 
law  of  another  state  for  the  purpose  of  constructing  and  maintaining 
telegraph  and  telephone  lines  in  certain-named  counties  in  that  state, 
such  corporation  is  without  authority  to  extend  its  operations  beyond 
the  limits  of  the  counties  designated,  and  does  not  come  within  the 
meaning  of  a  statute  of  another  state  conferring  upon  corporations 
"chartered  or  formed  under  the  laws  of  this,  or  any  other  state,  or 
under  the  laws  of  the  United  States,  for  the  purpose  of  transmitting 
intelligence  by  magnetic  telegraph  or  telephone,"  etc.,  the  right  to 
establish  lines  in  such  state,  and  for  that  purpose  to  expropriate  prop- 
erty, as  such  statute  is  intended  only  to  apply  to  foreign  corporations 
that  are  authorized,  so  far  as  they  can  be,  by  the  states  creating  them, 
to  carry  on  their  business  elsewhere.8* 

§  5876.  Effect  of  constitutional  or  statutory  prohibition.    In  some 

states,  the  exercise  of  the  power  of  eminent  domain  is  expressly  denied 

to  foreign  corporations,  either  by  the  constitution  or  by  statute.85 


purpose,  and  other  statutes  provide 
that  foreign  corporations  may  do  bus- 
iness in  the  state  upon  complying  with 
certain  conditions,  it  is  held  that  a 
foreign  corporation  constructing  a  line 
for  the  transmission  of  electricity  in 
the  state,  which  has  complied  with  the 
statutory  requirements,  may  exercise 
the  right  of  eminent  domain,  as  the 
former  statute  is  general  and  the  lat- 
ter statutes  by  implication  at  least 
invite  foreign  corporations  to  come 
into  the  state  and  extend  to  them  all 
the  privileges  and  powers  necessary  to 
carry  out  such  business  when  they 
comply  with  the  statutory  conditions. 
Northwestern  Elec.  Co.  v.  Zimmerman, 
67  Ore.  160,  Ann.  Cas.  1915  C  927,  135 
Pae.  330. 


«8  See  §  1500,  supra.  See  also  Dodge 
v.  Council  Bluffs,  57  Iowa  560,  10 
N.  W.  886. 

84  Southwestern  Tel.  Co.  v.  Kansas 
City,  S.  &  G.  By.  Co.,  108  La.  691,  32 
So.  958. 

ttEvansville  &  H.  Traction  Co.  v. 
Henderson  Bridge  Co.,  141  Fed.  51; 
Koenig  v.  Chicago,  B.  &  Q.  B.  Co.,  27 
Neb.  699,  43  N.  W.  423;  Trester  ▼. 
Missouri  Pac.  By.  Co.,  23  Neb.  242, 
36  N.  W.  502;  Henen  v.  Baltimore  6 
O.  B.  Co.,  17  W.  Va.  881;  Baltimore 
&  O.  B.  Co.  v.  Pittsburg,  W.  &  K.  B. 
Co.,  17  W.  Va.  812.  See  St.  Louis  6 
S.  F.  B.  Co.  v.  Foltz,  52  Fed.  627. 
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Where  such  a  provision  exists,  a  foreign  corporation  cannot  use  the 
power  of  eminent  domain  to  acquire  property  for  its  uses.16 


§  6877.  Delegation  by  municipality  of.  power  to  foreign  corpora- 
tion. Under  a  statute  providing  that  "  cities  or  towns  are  authorized 
to  condemn  and  appropriate  so  much  private  property  as  shall  be 
necessary  for  the  construction  and  operation  of  waterworks,  and  when 
they  shall  authorize  the  construction  and  operation  thereof  by  in* 
dividuals  or  corporations,  they  may  confer,  by  ordinance,  upon  such 
person  or  corporation,  the  power  to  take  and  appropriate  private 
property  for  said  purpose,"  it  is  held  that  municipal  corporation  may 
by  a  proper  ordinance  confer  the  right  of  condemning  and  appropriat- 
ing private  property  upon  a  foreign  corporation.87 

§  5378.  Effect  of  proceedings  by  unauthorized  foreign  corporation 
to  exercise  right.  The  proceedings  by  a  foreign  corporation  to 
condemn  real  property,  when  no  right  on  its  part  to  exercise  the  right 
of  eminent  domain  exists,  are  void,  and,  even  if  prosecuted  to  a 
termination,  -can  confer  no  rights  to  such  real  property  upon  such 
foreign  corporation.88  In  such  a  case,  as  soon  as  it  is  made  to  appear 
that  the  corporation  is  a  foreign  corporation  and  not  entitled  to 
exercise  the  right  of  eminent  domain,  it  is  the  duty  of  the  court  where- 
in the  proceeding  is  pending  to  dismiss  it  for  want  of  jurisdiction.8* 


it  St.  Louis  &  S.  F.  B.  Co.  v.  Foltz, 
52  Fed.  627;  Koenig  v.  Chicago,  B.  & 
Q.  B.  Co.,  27  Neb.  699,  43  N.  W.  423; 
State  v.  Scott,  22  Neb.  628,  36  N.  W. 
121. 

•7  Dodge  v.  Council  Bluffs,  57  Iowa 
560,  10  N.  W.  886.  Compare  State  v. 
Salem  Water  Co.,  5  X)hio  Cir.  Ct.  58. 

MTrester  v.  Missouri  Pac.  B.  Co., 
23  Neb.  242,  36  N.  W.  502. 

WTreater  v.  Missouri  Pac.  B.  Co., 
23  Neb.  242,  36  N.  W.  502. 

Thus  where  a  foreign  railroad  cor- 
poration, doing  business  in  Nebraska, 
sought  to  exercise  the  right  of  emi- 
,  nent  domain  in  the  condemnation  of 
private  property  for  the  purpose  of 
right  of  way,  and  filed  with  the 
county  judge  of  the  proper  county  a 
request  for  the  appointment  of  ap- 
praisers to  asssess  the  damages  to  real 


estate  resulting  from  the  right  of  way 
thereon,  and  appraisers  were  ap- 
pointed and  the  damages  assessed,  and 
from  such  assessment  the  landowner 
appealed  to  the  state  courts,  and  the 
railroad  company  appeared  and  pre- 
sented  its  petition  and  affidavit,  show- 
ing that  it  was  a  foreign  corporation, 
and  asking  removal  of  the  cause  to 
the  Circuit  Court  of  the  United  States, 
and  an  order  was  made  removing  the 
cause  as  prayed,  and  subsequently  thje 
landowner  appeared  in  such  state 
court  and  filed  his  motion  for  a  rein- 
statement of  the  cause,  which  motion 
was  overruled,  it  was  held  by  the 
Supreme  Court  of  Nebraska,  (1)  that 
as  the  railroad  company  had  no  au- 
thority under  .  the  Constitution  and 
laws  of  the  state  of  Nebraska  to  take 
or  acquire  real  estate  for  the  purpose 
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Prohibition  is  not  a  proper  remedy  to  prevent  a  lower  court  from 
hearing  an  application  by  a  foreign  corporation  to  condemn  private 
property  for  a  public  use  on  the  ground  that  such  court  has  no  juris- 
diction to  entertain  such  an  application  by  a  foreign  corporation, 
where  the  right  of  a  foreign  corporation  to  exercise  the  power  of 
Eminent  domain  is  a  question  of  law  and  is  reviewable  only  by  appeal.80 


§  5879.  Exercise  of  right  of  eminent  domain  by  domestic  corpora- 
tion  for  benefit  of  foreign  corporation.  According  to  one  line  of 
decisions,  a  domestic  corporation  may  exercise  the  right  of  eminent 
domain  for  the  benefit  of  a  foreign  corporation,  notwithstanding  the 
fact  that  the  exercise  of  such  right  may  be  denied  or  not  extended  to 
foreign'  corporations.*1  Thus  it  is  held  that,  although  the  domestic 
corporation  may  be  a  corporation  auxiliary  to  a  foreign  corporation 
which  is  not  vested  with  the  right  to  exercise  the  power  of  eminent 
domain  and  may  have  been  formed  for  the  purpose  of  acquiring  and 
holding  -the  right  of  way  in  a  state  to  be  used  as  part  of  a  telegraph 
line  which  traverses  many  states,  it  is  nevertheless  a  distinct  corpora- 
tion, and  may  exercise  the  right  of  eminent  domain,  and  if  it  shows 
that  it  is  a  corporation  de  facto,  it  is  sufficient,  and  the  right  to  further 
contest  its  authority  to  condemn  land,  or  to  prosecute  the  objects 
of  its  organization,  belongs  only  to  the  state  under  whose  laws  it  was 


of  right  of  way,  the  whole  proceeding 
was  void,  and  that  neither  such 
county  judge,  nor  such  state  court 
had  any  authority  or  jurisdiction  to 
take  any  action  in  the  matter;  (2) 
that  the  order  of  such  state  court,  re- 
moving the  cause  to  the  federal  court 
was  void,  and  conferred  no  jurisdic- 
tion on  that  court;  and  (3)  that  the 
state  court  erred  in  not  reinstating 
the  cause,  and  dismissing  it  for  want 
of  jurisdiction.  Trester  v.  Missouri' 
Pac.  B.  Co.,  23  Neb.  242,  36  N.  W. 
502.  In  a  preceding  section  attention 
has  been  directed  to  other  Nebraska 
decisions  relative  to  the  effect  of  this 
constitutional  provision.  See  §  1500, 
n.  83,  supra. 

•0  Western  U.  Tel.  Co.  v.  Superior 
Court  of  Sacramento  County,  15  Cal. 
App.  679,  115  Pac.  1091,  1100.  The 
Supreme  Court  of  California  said: 
"It  is  true  that  the  capacity  of  a 


foreign  corporation  to  exercise  the 
power  of  eminent  domain  in  this  state 
is  purely  a  question  of  law,  but  it  is 
a  question  as  much  within  the  juris- 
diction of  the  superior  court  as  other 
questions  of  law  arising  in  similar 
cases  which  are  held  to  be  reviewable 
here  only  by  appeal.' '  See  Sanford 
v.  District  Court  of  Pima  County,  8 
Ariz.  256,  71  Pac.  906;  Holly  Shelter 
R.  Co.  v.  Newton,  133  N.  C.  132,  136, 
98  Am.  St.  Rep.  701,  45  S.  E.  549. 

31  Oregon  Short  Line  R.  Co.  v. 
Postal  Tel.  Cable  Co.  of  Idaho,  111 
Fed.  842,  aff'g  104  Fed.  623;  Lower 
v.  Chicago,  B.  &  Q.  R.  Co.,  59  Iowa 
563,  13  N.  W.  718;  In  re  New  York, 
L.  &  W.  R.  Co.,  35  Hun  (N.  T.)  220, 
aff'd  99  N.  T.  12,  1  N.  E.  27;  Postal 
Tel.  Cable  Co.  v.  Oregon  Short  Lino 
R.  Co.,  23  Utah  474,  90  Am.  St.  Rep. 
705,  65  Pac.  735. 
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organized.84  Nor  will  an  injunction  lie  to  prevent  a  domestic  corpora- 
tion from  condemning  a  right  of  way  for  the  benefit  of  a  foreign  rail- 
road corporation  which  has  no  power  to  condemn  such  right  of  way, 
although  the  evidence  shows  that  the  domestic  corporation  was  organ- 
ized with  the  design  of  procuring  the  right  of  way  and  building  a 
road  to  be  used  by  the  foreign  corporation,  and  it  is  further  held 
that  a  lease  of  such  road  to  the  foreign  corporation  is  valid.83  It  is 
also  held  that  a  railroad  corporation  possessed  of  the  right  to  exercise 
the  right  of  eminent  domain  does  not  lose  such  right  on  account  of 
having  leased  its  road  for  the  full  period  of  its  existence  to  a  foreign 
railroad  corporation.8* 

On  the  other  hand  it  is  held  in  Nebraska  that  under  a  constitutional 
provision  that  "no  railroad  corporation  organized  under  the  laws  of 
any  other  state,  or  of  the  United  States,  and  doing  business  in  this 
state,  shall  be  entitled  to  exercise  the  right  of  eminent  domain,  or 
have  power  to  acquire  the  right  of  way  or  real  estate  for  depot,  or 
other  uses,  until  it  shall  have  become  a  body  corporate  pursuant  to, 
and  in  accordance  with,  the  laws  of  this  state,"  a  foreign  corpora- 
tion cannot  acquire  and  hold  a  leased  line  of  railroad  and  thus, 
through  the  lessor,  evade  the  constitutional  prohibition.85 


3*  Oregon  Short  Line  R.  Co.  v. 
Postal  Tel.  Cable  Co.  of  Idaho,  111 
Fed.  842,  distinguishing  Koenig  v. 
Chicago,  B.  &  Q.  B.  Co.,  27  Neb.  699, 
43  N.  W.  423.  See  to  the  same  effect 
Postal  Tel.  Cable  Co.  v.  Oregon  Short 
Line  B.  Co.,  23  Utah  474,  90  Am.  St. 
Bep.  705,  65  Pac.  735,  following  and 
quoting  with  approval  Postal  Tel. 
Cable  Co.  of  Idaho  v.  Oregon  Short 
Line  By.  Co.,  104  Fed.  623,  aff'd  111 
Fed.  842. 

See  §  1500,  supra. 

For  a  full  discussion  of  the  exercise 
of  the  power  by  de  facto  corporations, 
see  §310,  supra. 

<3  Lower  v.  Chicago,  B.  &  Q.  B.  Co., 
59  Iowa  563,  13  N.  W.  718. 

See  §  1500,  supra. 

A  foreign  railroad  corporation  when 
operating  a  line  of  railway  in  New 
York  may  acquire,  by  eminent  domain 
proceedings,  real  estate  necessary  for 
the  operation  of  its  railroad.  New 
York,  N.  H.  &  H.  B.  Co.  v.  Welch,  143 


N.  Y.  411,  42  Am.  St.  Bep.  734,  38 
N.  K  378. 

34  In  re  New  York,  L.  &  W.  B.  Co. 
v.  Union  Steam  Boat  Co.,  99  N.  Y.  12, 
1  N.  E.  27,  aff'g  35  Hun  220,  and 
following  Kip  v.  New  York  6  H.  B. 
Co.,  67  N.  Y.  227. 

It  is  to  be  noted  that  by  statute  in 
New  York  a  railroad  corporation  or 
any  corporation  owning  or  operating 
any  railroad  within  the  state,  may 
contract  with  any  other  such  corpo- 
ration for  the  use  of  its  respective 
road  or  routes,  or  any  part  thereof, 
and  thereafter  use  the  same  in  such 
manner  and  for  such  time  as  may  be 
prescribed  in  such  contract.  Day  v. 
Ogdensburgh  &  L.  C.  B.  Co.,  107  N. 
Y.  129,  13  N.  E.  765. 

As  to  the  effect  of  leases  on  the 
power  to  exercise  the-  right,  see  §  1499, 
supra. 

*5  Koenig  ▼.  Chicago,  B.  &  Q.  K.  Co., 
27  Neb.  699,  43  N.  W.  423;  State  'v. 
Scott,  22  Neb.  D28,  36  N.  W.  121.    See 
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§  5880.  Effect  of  consolidation  of  domestic  with  foreign  corpora- 
tion on  right  of  former  to  exercise  power.  Where  a  domestic  cor- 
poration possessed  of  the  right  to  exercise  the  power  of  eminent 
domain  is  consolidated  with  a  foreign  corporation,  pursuant  to  the 
statutes  of  the  state  by  which  the  domestic  corporation  was  incorpo- 
rated, the  new  organization  still  possesses  the  power  to  exercise  in 
such  state  the  right  of  eminent  domain.86 

Where  a  foreign  corporation  has  become  domesticated  it  may  exer- 
cise the  right  of  eminent  domain  in  the  state  by  which  it  has  been 
adopted,  if  domestic  corporations  of  like  character  may  exercise  such 
right.87 


Oregon  Short  Line  B.  Go.  v.  Postal 
Tel.  Cable  Co.  of  Idaho,  111  Fed.  842, 
distinguishing  Koenig  v.  Chicago,  B. 
&  Q.  B.  Co.,  27  Neb.  699,  43  N.  W.  423. 

36  Toledo,  A.  A.  &  G.  T.  By.  v.  Dun- 
lap,  47  Mich.  456,  11  N.  W.  271;  In 
re  St.  Paul  &  N.  P.  By.  Co.,  36  Minn. 
85,  30  N.  W.  432;  Trester  v.  Missouri 
Pac.  By.  Co.,  33  Neb.  171,  49  N.  W. 
1110;  State  v.  Chicago,  B.  &  Q.  B. 
Co.,  25  Neb.  156,  2  L.  B.  A.  564,  41  N. 
W.  125.  See  also  State  v.  Chicago,  St. 
P.,  M.  &  O.  B.  Co.,  25  Neb.  165,  41 
N.  W.  128;  South  Carolina  B.  Co.  v. 
Blake,  9  Bich.  L.  (&/  C.)  228. 

See  ||  1499,  1500,  supra. 

"The  consolidated  eompany  has  a 
separate  and  distinet  existence  in  each 
of  the  states  through  which  the  road 
in  located,  and  while  it  has  but  one 
board  of  directors,  so  much  of  the 
road  and  the  property  of  the  com- 
pany as  is  in  the  state  of  Nebraska 
is  governed  and  controlled  by  the 
laws  of  Nebraska,  and  it  has  the  same 
power  to  acquire  real  estate  in  such 
state  by  the  right  of  eminent  domain, 
as  if  it  had  been  originally  incor- 
porated in  such  state."  Trester  v. 
Missouri  Pac.  B.  Co.,  33  Neb.  171, 
49  N...W.  1110,  8ee  also  State  v. 
Chicago,  B.  &  Q.  B.  Co.,  25  Neb.  156, 
2  L.  B.  A.  564,  41  N.  W.  125. 
:  37  Bussell  -v.  fit.  Louis  Southwestern 
&  Co.,  71   Ark.  451,   75  S.   W.  725; 


Northwestern  Elec.  Co.  v.  Zimmer- 
man, 67  Ore.  150,  Ann.  Cas.  1915  C 
927,  135  Pac.  330. 

Where  a  statute  of  Alaska  author- 
ized the  condemnation  of  land  for  cer- 
tain purposes,  and  it  was  provided  in 
such  statute  that  the  complaint  in 
the  proceedings  for  exercising  the 
right  of  eminent  domain  must  con- 
tain the  name  of  the  corporation, 
commission  or  person  in  charge  of  the 
public  use  for  which  the  property  was 
sought,  who  must  be  styled  plaintiff, 
and  there  was  no  provision  in  the 
statutes  for  the  formation  of  domestic 
corporations,  though  there  were  pro- 
visions therein  for  "  domesticating M 
a  foreign  corporation,  it  was  held  that 
a  foreign  corporation  which  had  be- 
come domesticated  had  the  power  to 
exercise  the  right  of  eminent  domain 
in  behalf  of  the  public  uses  named 
in  the  statute.  Miocene  Ditch  Co.  v. 
Lyng,  138  Fed.  544,  citing  Southern 
Illinois  &  M.  Bridge  Co.  v.  Stone,  174 
Mo.  1,  63  L.  B.  A.  301,  73  S.  W.  453. 
See  also  Evansville  &  H.  Traction  Co. 
v.  Henderson  Bridge  Co.,  134  Fed. 
973,  aff'd  141  Fed.  51;  St.  Louis  & 
S.  F..  B.  Co.  v..  Foltz,  52  Fed.  627.; 
Burnett  v.  Postal  Tel.  Cable  Co.,  79 
S.  C.  462,  60  a  E.  1016;  Baldwin  v. 
Postal  Tel.  Cable  Co.,  78  3.  C.  419, 
422,  $9  S.  £.  67;  Duke  v.  Postal  Tel. 
Cable  Co.,  71  &  C.  95,  50  S;  E.  675. 
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§  5881.  Effect  of  prohibition  to  exercise  right  of  eminent  domain 
on  right  to  aoquire  property  by  agreement  Although  a  constitu- 
tional provision  of  a  state  may  prohibit  a  nonresident  railroad  com- 
pany from  acquiring  lands  by  condemnation  or  appropriation,  still 
it  may  acquire  such  lands  by  an  agreement  with  any  citizen  having  the 
right  to  contract.8*  The  words  "condemn  or  appropriate"  used  in 
such  a  provision,  mean  a  taking  of  private  property  under  the  right 
of  eminent  domain  and  not  by  a  contract.80 

§  5682.  Bight  of  eminent  domain  not  subject  of  alienation.    When 

the  power  of  eminent  domain  has  been  conferred  by  statute  upon  a 
domestic  corporation,  a  deed  of  all  its  rights  and  powers  executed  by 
such  corporation  to  a  foreign  corporation  does  not  confer  upon  the 
grantee  the  right  to  exercise  the  power  of  eminent  domain  which  the 
grantor  corporation  had  and  enjoyed,  where  there  is  no  legislative 
consent  to  the  transfer  of  such  right  to  the  grantee.*0  The  assent  of 
the  legislature  to  such  transfer  may  be  implied,  however,  from  the 
recognition  of  the  transfer  of  the  right  to  exercise  such  power  of 
eminent  domain,  as  evidenced  by  a  number  of  legislative  acts.41 


Mgt.  Louis  &  8.  F.  R.  Go.  v.  Foltz, 
52  Fed.  627.  See  Saunders  v.  Blue- 
field  Waterworks  &  Improvement  Co., 
58  Fed.  133. 

30  St.  Louis  &  8.  F.  B.  Co.  v.  Foltz, 
52  Fed.  627. 

Although  a  constitutional  provision 
of  a  state  prohibits  a  nonresident 
railroad  company  from  acquiring 
land 8  for  the  use  of  its  road  by  con- 
demnation or  appropriation,  yet  if 
such  a  railroad  company  acquires,  by 
compliance  with  certain  statutory 
provisions,  a  right  to  come  into  the 
state  to  do  business  but  still  remains 
a  nonresident  corporation  with  the 
constitutional  disability  to  maintain 
condemnation  proceedings  and  it  un- 
dertakes to  acquire  a  right  of  way 
by  condemnation  proceedings  against 
a  person  owning  real  estate  in  such 
state  and  such  person  takqs  part  in 
the  condemnation  proceedings,  accepts 
the  damages  awarded  and  retains 
them  for  over  six  years,  and  then 
brings  suit  to  recover  the  land,  her 


conduct  will  be  construed  as  amount- 
ing to  an  implied  contract  with  the 
railroad  company  for  the  right  of  way 
and  will  be  held  as  an  acquiescence 
by  her,  and  she  .will  be  estopped  from 
recovering  in  the  suit  of  ejectment, 
although  the  lands  were  condemned 
illegally.  St.  Louis  &  8.  F.  B.  Co. 
v.  Foltz,  52  Fed.  627. 

40  Abbott  v.  New  York  &  N.  E.  B. 
Co.,  145  Mass.  450,  15  N.  E.  91. 

«  Abbott  v.  New  York  &  N.  E.  B. 
Co.,  145  Mass.  450,  15  N.  E.  91,  in 
which  case  Mr.  Justice  Holmes,  after 
stating  that  the  power  to  take  land 
may  be  given  to  a  foreign  corpora- 
tion, said:  "It  seems  to  us  equally 
clear  that  a  corporation,  by  consent 
of  the  legislature,  may  take  this 
power  as  quasi  successor  of  another 
corporation  to  which  it  was  orginally 
granted;  and  it  is  not  very  material 
whether  the  legislative  consent  be  re* 
garded  as  authorizing  a  transfer  of 
the  old  power,  or,  more  strictly,  as 
delegating  a  new.  power  in  the  same 
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A  domestic  railroad  corporation  which  has  the  right  to  condemn 
land  for  its  purposes  does  not  lose  such  right  by  reason  of  its  making 
a  lease  for  the  full  period  of  its  corporate  life  to  a  foreign  railroad 
corporation.4* 

§  5883.  Jurisdiction  by  federal  courts  of  eminent  domain  proceed- 
ings. The  right  to  institute  proceedings  for  the  condemnation  of 
property  in  the  federal  courts  and  to  remove  such  proceedings  from 
a  state  court  to  a  federal  court,  where  the  requisite  diversity  of 
citizenship  and  amount  in  controversy  exist,  has  been  the  subject  of 
much  judicial  controversy.41  It  was  strongly  contended,  on  the  one 
hand,  that  the  exercise  of  this  sovereign  power  by  a  state  could  be 
carried  forward  only  in  such  manner  and  by  such  agencies  as  the 

terms  as  the  old.     See  State  v.  Sher-      ready      executed.     *     *     * 


man,  22  Ohio  St.  411,  428.  The  sub- 
stance of  the  transaction  is  seen  in 
cases  of  consolidation.  *  *  *  But 
there  is  nothing  in  reason  to  confine 
it  to  such  cases.  •  •  •  When  the 
grant  is  claimed  under  the  form  of  a 
transfer,  rather  than  of  original  grant, 
the  legislative  eonsent  or  grant  may 
be  inferred  somewhat  more  readily 
than  when  the  whole  question  is  new; 
because  the  legislature  has  already  ad- 
judicated the  use  to  be  public,  and 
has  granted  a  co-extensive  power. 
•  •  *  For  while  it  is  plain  that 
the  power  could  not  be  transferred 
to  or  exercised  by  a  purchaser  from 
the  original  donee  without  such  con- 
sent or  grant,  *  *  »  the  reasons 
which  have  led  some  courts  and 
judges  to  doubt  the  need  of  such  con- 
sent for .  the  transfer  of  franchises 
show  that  the  delectus  personarum  is 
of  little  more  than  theoretical  im- 
portance, and  is  the  least  determining 
element  in  th£  more  common  cases 
Where  the  power  is  conferred.  *  *  * 
And  this  reasoning  is  of  equal  force 
whether  the  power  to  take  land  by 
eminent  domain  is  properly  called  a 
franchise  or  not.  *  •  •  Finally, 
the  legislative  consent  may  be  ex- 
pressed by  way  of  ratification  of 
what  purports   to  be  a  transfer  al- 


1  *  *  And  it 
may  be  gathered  by  implication  from 
a  series  of  acts. ' ' 

4f»In  re  New  York,  L.  ft  W.  R.  Co., 
99  N.  Y.  12,  1  N.  E.  27,  aff'g  35  Hun 
220,  and  following  Kip  v.  New  York 
ft  H.  R.  Co.,  67  N.  Y.  227.  See  also 
§  1499,  supra. 

48  See  Mason  City  ft  Ft.  D.  R.  Co. 
v.  Boynton,  204  U.  S.  570,  51  L.  Ed. 
629;  Madison ville  Traction  Co.  v.  St. 
Bernard  Min.  Co.,  196  U.  S.  239,  49 
L.  Ed.  462;  Searl  v.  School  Dist.  No. 
2,  124  XT.  S,  197,  31  L.  Ed.  415;  Mis- 
sissippi &  R.  River  Boom  Co.  v.  Pat- 
terson, 98  U.  S.  403,  25  L.  Ed.  206; 
Metropolitan  Water  Co.  v.  Kansas 
City,  164  Fed.  738;  Kansas  City  v. 
Metropolitan  Water  Co.,  164  Fed.  728; 
Helena  Power  Transmission  Co.  v. 
Spratt,  146  Fed.  310;  South  Dakota 
Cent.  Ry.  Co.  v.  Chicago,  M.  ft  St.  P. 
Ry.  Co.,  141  Fed.  578;  New  York, 
N.  H.  ft  H.  R.  Co.  v.  Cockcroft,  46 
Fed.  881;  Banigan  v.  Worcester,  30 
Fed.  392;  Colorado  Midland  Ry.  Co. 
v.  Jones,  29  Fed.  193;  Mineral  Range 
R.  Co.  v.  Detroit  ft  L.  S.  Copper  Co., 
25  Fed.  515;  Northern  Pac.  Terminal 
Co.  v.  Lowenberg,  18  Fed.  339;  War- 
ren v.  Wisconsin  Valley  R.  Co.,  6 
Biss.  425,  Fed.  Cas.  No.  17,204;  Balti- 
more ft  O.  R.  Co.  v.  Pittsburgh,  W.  ft 
K.  R.  Co.,  17  W.  Va.  812. 
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state  might  provide,  untrammelled  by  any  interference  from  the  courts 
of  the  nation,  and  that  such  courts  had  no  jurisdiction  of  a  controversy 
which  might  arise  between  the  state  in  the  exercise  of  this  sovereign 
power  and  the  owner  of  property  sought  to  be  taken,  either  in  the 
first  instance,  or  by  removal  from  a  court  or  other  tribunal  of  the 
state  to  which  the  legislature  had  committed  the  exercise  of  such 
power.44  On  the  other  hand,  it  was  contended  that  where  the  funda- 
mental law  imposes  no  conditions  on  the  exercise  of  this  sovereign 
power  by  a  state  or  its  agencies,  the  question  of  the  presence  or 
absence  of  such  imposed  conditions  from  any  given  case  involves  a 
judicial  inquiry  over  which  the  national  court  might  take  jurisdiction, 
either  original  or  by  removal,  if  the  requisite  jurisdictional  facts  as 
to  citizenship  and  amount  in  controversy  exist.40  The  latter  conten- 
tion was  ultimately  and  finally  established  as  the  settled  law  of  the 
land  by  the  Supreme  Court  of  the  United  States  which  held  that  con- 
demnation proceedings  may  be  instituted  in  the  federal  courts  or 
may  be  removed  from  a -state  court  to  the  federal  court,  when  the  pro- 
ceeding, in  its  essential  features,  is  a  suit,  and  the  requisite  jurisdic- 
tional amount  is  involved.46    It  now  seems  to  be  the  settled  doctrine 


44  Thus  the  Supreme  Court  of  Ap- 
peals of  West  Virginia,  in  holding 
that  a  foreign  corporation  could  not 
institute  proceedings  to  condemn  land 
in  that  state  in  the  federal  court  nor 
remove  such  a  proceeding  instituted 
in  the  state  court  to  the  federal  court, 
said:  "With  the  question  of  appro- 
priation of  the  land  sought  to  be 
taken,  the  government  of  the  United 
States,  a,  separate  sovereignty,  unless 
it  be  the  party  seeking  the  condemna- 
tion, has  nothing  to  do;  and  no  for- 
eign corporation  can,  in  the  courts  of 
the  United  States,  condemn  the  land 
of  a  citizen  of  a  state  for  the  use 
of  such  corporation  ;  and  if  the  federal 
courts  have  not  original  jurisdiction 
for  such  purposes,  a  proceeding  of 
that  kind  instituted  in  the  state 
court  cannot  be  removed  to  the  fed- 
eral courts,  because  the  federal  courts 
can  under  no  circumstances  have  jur- 
isdiction in  such  cases.  The  contrary 
doctrine  would  destroy  every  vestige 
of  control  which  a  state  has  over  its 


internal  affairs.  If  there  is  one  thing 
that  was  supposed  to  be  sacred  to  the 
state,  it  is  the  mode  by  which  the  title 
to  its  lands  shall  be  vested  and  di- 
vested. Take  that  away  and  the  prin- 
ciple by  which  it  has  the  right  to 
regulate  its  own  internal  affairs  is 
gone."  Baltimore  &  O.  B.  Co.  v. 
Pittsburgh,  W.  &  K.  B.  Co.,  17  W.  Va. 
812. 

46  Kansas  City  v.  Metropolitan 
Water  Co.,  164  Fed.  728. 

46  Mason  City  &  Ft.  D.  B.  Co.  v. 
Boynton,  204  U.  a  570,  51  L.  Ed.  629; 
Madisonville  Traction  Co.  v.  St.  Bern- 
ard Mih.  Co.,  196  U.  S.  239,  49  L. 
Ed.  462,  Holmes,  Brewer  and  Peck- 
ham,  JJ.,  and  Fuller,  C.  J.,  dissenting. 

The  Madisonville  Traction  Co.  de- 
cision has  been  vigorously  assailed 
by  a  Texas  Conrt.  See  Beitzer  v. 
Medina  Valley  Irrigation  Co.,  —  Tex. 
Civ.  App.  —,  153  S.  W.  380,  where 
the  Court  of  Civil  Appeals  of  Texas 
criticizes  the  decision  of  the  majority 
of   the  court   in   Madisonville   Trac- 
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*of  the  federal  courts  that  the  power  of  eminent  domain  may  be 
exercised  by  the  state  in  such  mode  as  it  sees  fit.  It  may  be  by 
administrative  inquest,  if  provision  is  made  permitting  a  determina- 
tion of  the  amount  of  damages  by  a  civil  action  at  some  period  before 
the  proceedings  become  final,  or  the  proceeding  may  be  by  a  civil 
action  at  the  outset.  If  the  former,  the  federal  courts  are  without 
jurisdiction  until  the  proceedings  assume  the  character  of  a  civil 
action ;  when  by  the  latter  mode,  federal  courts  may  have  jurisdiction 
of  the  proceeding,  if  the  requisite  diversity  of  citizenship  and  amount 
in  controversy  exist.47  This  rule  has  been  held  to  apply  to  a  proceed- 
ing by  a  foreign  corporation  to  condemn  for  its  use  lands  within  a 
state,  where  the  power  to  exercise  the  right  of  eminent  domain  is 
conferred  by  the  state  in  such  a  case  upon  foreign  corporations.4* 
When  a  foreign  corporation  is  prohibited  by  the  laws  of  a  state  from 
exercising  the  right  of  eminent  domain,  a  proceeding  to  condemn  lands 
in  a  state  cannot,  of  course,  be  successfully  maintained  in  a  federal 
court,  either  when  originally  instituted  in  said  court  or  removed 
thereto  from  a  state  court.40 


§  5884.  Pleadings  must  show  power  to  exercise  right  of  eminent 
domain.  The  petition  or  other  initial  pleading  by  which  condem- 
nation of  property  is  sought  must  show  that  the  petitioner  is  duly 
incorporated  under  the  laws  of  the  state  under  which  it  is  incorporated 
and  also  that  it  is  empowered  by  its  charter  to  exercise  the  right  of 


tion  Co.  v.  St.  Bernard  Min.  Co., 
supra,  and  says:  ' '  We  feel  indisposed 
to  endorse  the  ruling  of  the  district 
judge  that  the  District  Court  of  the 
United  States  has  the  authority  to 
condemn  land  in  Texas  for  a  foreign 
corporation,  although  it  has  been  so 
held  by  the  Supreme  Court  of  the 
United  States  in. the  case  of  Madison* 
ville  Traction  Co,  v.  St.  Bernard  Min. 
Co.,  196  U.  S.  239,  *  *  •  and 
While  an  opinion  in  this  matter  is 
not  absolutely  demanded  by  the 
facts  of  this  case,  we  do  not 
feel  disposed  to  have  this  court 
placed  in  the  position  of  even  ac- 
quiescing by  silence  in  a  decision 
deemed  by  us  to  be  a  direct  attack 
upon  the  sovereignty  of  this  state 
*  *  *  but  we  must  firmly  and  for- 
cibly protest  against  the  invasion  of 


state  rights  and  the  unconstitutional 
taking  of  the  citizens '  property,  which 
has  been  sanctioned  by  a  temporary 
majority,  we  trust,  of  the  Supreme > 
Court  of  the  United  States.'' 

47Kaw  Valley  Drainage  Disk  of 
Wyandotte  County,  Kansas  y.  Metro- 
politan Water  Co.,  186  Fed.  315.  See 
also  Metropolitan  Water  Co.  v.  Kan- 
sas City,  164  Fed.  738;  Kansas  City- v. 
Metropolitan  Water  Co.,  164  Fed.  728; 
Helena  Power  Transmission-  Co.  ,v. 
Spratt,  146  Fed.  310;  South  Dakota 
Cent.  Ry.  Co.  v.  Chicago,  M.  &  St.  P. 
By.  Co.,  141  Fed.  578. 

4s  Helena  Power  Transmission  Co. 
v.  Spratt,  146  Fed.  310.       < 

40  Trester  v..  Missouri  Pac.  By.  Co., 
23  Neb.  242,  36  N.  W.  502;  Henen 
v.  'Baltimore  &  O.  By.  Co.,  17  W.  Va. 
881. 
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eminent  domain,  otherwise  it  will  be  demurrable.5*  In  all  summary 
proceedings  to  appropriate  private  property  for  public  use  every 
matter  necessary  to  confer  jurisdiction  must  appear  upon  the  face  of 
the  proceedings,  and  in  the  absence  thereof  all  such  proceedings  are 
void.*1 


XL  POWER  TO  ACT  IN  REPRESENTATIVE  OR  FIDUCIARY  CAPACITY 

1 5885.  In  general  While  it  was  formerly  thought  that  corpora- 
tions aggregate  could  not  hold  either  real  or  personal  property  in 
trust  for  another,6*  this  view  has  long  since  been  abandoned,  and  it 
is  now  well  settled  that  a  corporation  with  legal  capacity  to  hold 
property  may  take  and  hold  it  in  trust,  when  authorized  by  law,  in 
the  same  manner  and  to  the  same  extent  as  individuals  may  do.** 

In  the  absence  of  a  statute  authorizing  such  action,  a  corporation 


M  Central  TJ.  Tel.  Co.  v.  Village  of 
Columbus  Grove,  28  Ohio  Cir.  Ct.  131. 
See  also  §3042  et  seq.,  §3048  and 
§  3054,  supra. 

In  Kentucky,  it  is  held  that  in  a 
condemnation  proceeding  by  a  foreign 
corporation  it  is  unnecessary  for  it 
to  allege  in  its  petition  that  it  has 
eomplied  with  the  requirements  of 
the  state  imposing  conditions  upon  its 
right  to  do  business  in  the  state  and 
is  entitled  to  do  business  therein,  but 
its  noncompliance  in  such  respect  is 
a  matter  of  defense.  Kirk-Christy 
Co.  v.  American  Ass'n,  32  Ky.  L.  Rep. 
1177, 108  8.  W.  232.    See  §  3048,  supra. 

•ISt.  Louis,  K.  C.  ft  C.  By.  Co.  v. 
Lewright,  113  Mo.  660,  21  S.  W.  210. 
See  also  §  3049,  supra. 

**See  §933,  supra. 

MSee  §933  et  seq.,  supra. 

See  also  the  following  decisions: 

United  States.  Farmers'  Loan  ft 
Trust  Co.  v.  Chicago  ft  A.  By.  Co., 
27  Fed.  146. 

Kentucky.  Chambers  v.  Baptist 
Education  Society,  1  B.  Mon.  215. 

Maryland.  Book  Depository  of 
Baltimore  Annual  Conference  of  M. 
E.  Church  v.  Trustees  of  Church 
Booms  Fund  M.  E.  Church,  117  Md. 
86,  83  Atl.  50. 


Massachusetts.  Inhabitants  of  First 
Parish  in  Sutton  v.  Cole,  3  Pick.  232. 

Michigan.  Maynard  v.  Woodward, 
36  Mich.  423. 

Nebraska.  Continental  Trust  Co.  v. 
Peterson,  76  Neb.  411,  107  N.  W.  786, 
modified  110  N.  W.  316. 

New  Jersey.  Bell  v.  White,  76  N. 
J.  Eq.  49,  73  Atl.  861;  In  re  Batter- 
thwaite  's  Estate,  60  K.  J.  Eq.  347,  47 
Atl.  226,  227;  De  Camp  v.  Dobbins, 
29  N.  J.  Eq.  36. 

New  York.  Trustees  of  Theological 
Seminary  v.  Kellogg,  16  N.  Y.  83; 
Sheldon  v.  Chappell,  47  Hun  59,  13 
N.  Y.  St.  Bep.  35;  Groesbeeck  v.  Duna- 
comb,  41  How.  Pr.  302;  Chamberlain 
v.  Chamberlain,  3  Lane.  348;  In  re 
Cordova's  Estate,  4  Bedf.  Sur.  66. 

Pennsylvania.  Columbia  Bridge  Co. 
v.  Kline,  Brightly  N.  P.  320,  4  Clark 
39,  6  Pa.  L.  J.  317. 

South  Carolina.  Moore  v.  Caldwell, 
8  Bich.  Eq.  22;  Ex  parte  Greenville 
Academies,  7  Bich.  Eq.  471. 

Texas.  Bell  v.  Alexander,  22  Tex. 
350,  73  Am.  Dee.  268. 

A  corporation  organized  for  the 
purpose  of  "owning,  buying,  selling, 
renting,  and  otherwise  handling  real 
estate  for  pecuniary  profit,  with  power 
to  act  as  trustee,  to  hold  real  and 
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cannot  act  as  administrator,  or  executor  or  in  a  similar  capacity.64 
As  will  be  seen  elsewhere,6*  in  many  states  statutes  have  been  enacted, 
creating  or  authorizing  corporations  for  the  express  purpose  of  acting 
as  trustee,  executor,  administrator,  guardian,  committee,  and  in  other 
similar  capacities,  and  the  validity  of  such  statutes  has  been  upheld,** 

As  has  been  stated  elsewhere,  a  corporation  may  act  as  agent  or 
attorney  in  fact  for  another  when  the  transaction  is  within  the  scope 
of  the  business  authorized  by  its  charter,  but  not  otherwise.57 

Whether  a  foreign  corporation  can  act  as  trustee,  personal  repre- 
sentative, guardian,  agent,  receiver  or  in  any  other  representative  or 
fiduciary  capacity  would  seem  to  depend  upon  the  scope  of  its  charter 
and  the  laws  or  public  policy  of  the  state  in  which  it  attempts  to  so 
act.**    If  it  is  contrary  to  an  express  statutory  prohibition,  or  to  the 


personal  property,  including  shares  in 
itself,  for  any  person  capable  of  be- 
coming a  member,  in  trust, "  has 
power  to  hold  shares  of  its  stock  in 
trust  for  certain  persons  designated 
by  the  person  creating  such  trust. 
State  v.  Higby  Co.,  130  Iowa  69,  114 
Am.  St.  Rep.  400,  106  N.  W.  382. 

See  §  937,  supra. 

•4  See  also  Orunow  v.  Simonitsch, 
21  N.  D.  277,  130  N.  W.  835. 

Quaere,  whether  such  appointment 
may  be  attacked  collaterally.  Conti- 
nental Trust  Co.  v.  Peterson,  76  Neb. 
411,  107  N.  W.  786,  110  N.  W.  316, 
holding  that  in  Nebraska  a  corpora- 
tion may'  not  act  as  executor  or  admin- 
istrator of  the  estate  of  one  deceased. 
8ee,  however,  Camden  Safe  Deposit, 
etc.,  Co.  v.  Ingham,  40  N.  J.  Eq.  3; 
In  re  Kirkpatrick  's  Will,  22  N.  J.  Eq. 
463;  Union  Bank  ft  Trust  Co.  v. 
*  Wright  (Tenn.),  58  S.  W.  755;  Lin- 
coln Sav.  Bank  v.  Ewing,  12  Lea 
(Tenn.)  598. 

« See  §$932-938,  supra. 

M  Connecticut.  Proprietors  of 
White  School  House  v.  Post,  31  Conn. 
240. 

Georgia.  Mulherin  v.  Kennedy,  120 
Oa.  1080,  48  S.  E.  437. 

Massachusetts.  Old  Colony  Trust 
Co.  v.  Wallace,  212  Mass.  335,  98  N. 
E.  1035. 


New  Hampshire.  Appeal  of  Wood- 
bury, 96  Atl.  299. 

New  York.  In  re  Buckler,  96  App. 
Div.  397,  89  N.  Y.  Supp.  206;  In  re 
Brien's  Estate,  58  Hun  604,  11  N.  Y. 
Supp.  522;  Led  with  v.  Led  with,  1 
Bern.  Sur.  154;  In  re  Cordova's  Estate, 
4  Bedf .  Sur.  66. 

Oregon.  Pacific  Title  ft  Trust  Co. 
v.  Sargent,  73  Ore.  485,  144  Pae.  452. 

South  Carolina.  Ex  parte  Green- 
ville Academies,  7  Bich.  Eq.  571. 

Tennessee.  Union  Bank  ft  Trust  Co. 
v.  Wright,  58  S.  W.  755. 

West  Virginia.  Fidelity  Trust  Co. 
▼.  Davis  Trust  Co.,  74  W.  Va.  763, 
83  S.  E.  59. 

See  Chap.  24,  supra,  as  to  power  of 
corporation  to  act  in  fiduciary  capac- 
ity. 

*7  See  §  932,  supra. 

M United  States.  Farmers'  Loan  ft 
Trust  Co.  v.  Chicago  ft  A.  By.  Co., 
27  Fed.  146.  See  Hervey  v.  Illinois 
Midland  By.  Co.,  28  Fed.  169;  Farm- 
ers' Loan  ft  Trust  Co.  v.  Chicago  ft 
A.  By.  Co.,  27  Fed.  146. 

Connecticut.  Farmers'  Loan  ft 
Trust  Co.  V.  Smith,  74  Conn.  625,  51 
Atl.  609. 

Delaware.  Deringer's  Adm'r  v. 
Deringer's  Adm'r,  5  Houst.  416,  1 
Am.  St.  Bep.  450. 

Illinois.     United  States  Trust  Co. 


9875 


§  5885] 


Private  Corporations 


[Ch.65 


public  policy  of  the  state  as  shown  by  the  general  course  of  its  legisla- 
tion aAd  the  decisions  of  its  courts,  for  a  foreign  corporation  to  so  act, 
it  cannot  do  so,  notwithstanding  such  powers  are  conferred  upon  it  by 
its  charter .w  Thus  if  it  is  contrary  to  an  express  statutory  prohibition 
or  to  the  public  policy  of  the  state  as  shown  by  the  general  course  of 
its  legislation  and  the  decisions  of  its  courts,  for  a  foreign  corporation 
to  acquire  and  hold  real  property,  it  cannot  acquire  and  hold  real 
property  as  trustee.*0  A  statute  providing  that  it  shall  be  unlawful 
for  any  person  to  appoint  any  person  a  trustee  in  any  deed,  mortgage, 


of  New  York  v.  Lee,  73  111.  142,  24 
Am.  Rep.  236.  See  Pennsylvania  Co. 
for  Insurance  on  Lives,  etc.  v.  Bauerle, 
143  111.  459,  33  N.  E.  166. 

Missouri  Glaser  v.  Priest,  29  Mo. 
App.  1. 

New  Jersey.  Bell  v.  White,  76  N. 
J.  Eq.  49,  73  Atl.  861.  See  In  re 
Satterthwaite  ys  Estate,  60  N.  J.  Eq. 
347,  47  Atl.  226,  227. 

New  York.  In  re  Avery's  Estate,  45 
Misc.  529,  92  N.  Y.  Supp.  974. 

When  a  foreign  corporation  was  au- 
thorized by  its  charter  "to  accept 
and  execute  all  such  trusts  of  every 
description  as  may  be  committed  to 
them  by  any  person  or  persons  by 
order  of  the  supreme  court,  or  by  a 
surrogate,  or  by  any  of  the  courts 
of  record,"  it  was  held  that  such 
corporation  had  power  by  its  charter 
to  act  as  committee  of  the  estate  of 
a  person  adjudged  to  be  an  habitual 
drunkard  by  the  court  of  a  state 
other  than  that  under  whose  laws  the 
Corporation  was  incorporated,  when  it 
was  appointed  by  such  court  to  act 
as  such  committee.  Glaser  v.  Priest, 
29  Mo.  App.  1. 

In  Bell  v.  White,  76  N.  J.  Eq.  49, 
73  Atl.  861,  it  was  held  that  a  cor- 
poration named  in  a  will  as'  trustee 
to  carry  out  the  testamentary  wishes 
of  the  testator  was  not  disqualified 
on  account  of  being  a  corporation  of 
another  state.     *  *•-.." 

W  Farmers '  Loan  "  &  Trust  Co.  .  v. 
Smith,    74    Conu.    625,    51    AtL  609; 


United  States  Trust  Co.  of  New  York 
v.  Lee,  73  111.  142,  24  Am.  Rep.  236; 
Grunow  v.  Simonitsch,  21  N.  D.  277, 
130  N.  W.  835. 

A  testator,  in  his  appointment  of 
an  executor,  is  circumscribed  in  his 
selection  by  such  limitations  as  are 
imposed  by  the  statutes  of  the  state 
in  which  he  resided  at  the  time  of 
his  decease,  and  he  is  also  limited 
in  his  selection  to  persons  and  cor- 
porations whose  appointment  does  not 
contravene  the  public  policy  of  the 
state,  for  whatever  is  against  public 
policy  is  against  the  law,  and  must 
be  treated  as  though  prohibited.  The 
fact  that  a  foreign  executor  is  named 
can  in  no  sense  change  this  doctrine, 
because,  as  was  said  by  the  Supreme 
Court  of  the  United  States,  ''the  sev- 
eral states  of  the  Union  necessarily 
have  full  control  over  the  estates  of 
deceased  persons  within  their  respec- 
tive limits."  In  re  Avery's  Estate, 
45  N.  Y.  Misc.  529,  92  N.  Y.  Snpp. 
974. 

For  right  of  foreign  trust  company  * 
to    act    as    testamentary    trustee    in 
New  Jersey,  see  In  re  Satterthwaite 's 
Estate,  60  N.  J.  Eq.  347,  47  Atl.  226, 
227. 

60  United  States  Trust  Co.  of  New 
York  v.  Lee,  73  111.  142,  24  Am.  Rep. 
236.  See  Farmers'  Loan.  &  Trust  Co. 
v.  Smith,  74  Conn.  625,  51  Atl.  609; 
Pennsylvania  Co.'  for  Insurance  ,  on 
Lives,  etc.  v.  Bauerle,  143  111.  459,  33 
N.  E.  166.  -    I 
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or  other  instrument  in  writing,  except  wills,  for  any  purpose  what- 
ever, who  is  not:  At  the  time  a  bona  fide  resident  of  the  state,  and  that 
it  shall  be  unlawful  for  any  person  who  is  not  a. bona  fide  resident 
of  the  state  to  apt  as  such  trustee,  and  that  if  any  person,  after  his 
appointment  as  such  trustee,  shall  remove  from  the  state,  his  rights, 
duties  and  powers  as  such  trustee  shall,  cease,  does  not  render  a 
foreign  trust  company  incapable  of  accepting  a  conveyance  to  it  as 
trustee,  and  of  acting  as  such.61 

A  foreign  trust  company  in  accepting. the  trust  and  executing  in 
the  state  of  its  creation  a  trust  deed  on  real  estate  in  another  state 
does  not  violate  any  law  of  the  latter  state.6* 

§  6886.  Effect  of  prohibitory  legislation.  As  has  been  stated  else- 
where in  this  work,  a  foreign  corporation  is  not  a  citizen,  within  the 
meaning  of  the  provision  of  the  Federal  Constitution  that  citizens 
of  each  state  shall  be  .entitled  to  the  privileges  and  immunities  of 
citizens  of  the  several  states.68  Such  corporation,  therefore,  comes 
within  the  prohibition  of  a  statutory  provision  that  letters  testa- 
mentary shall  not  be  granted  to  an  alien  not  an  inhabitant  of  the 
state.64  It  is  held  that  under  a  statute  providing  for  the  incorpora- 
tion of  trust  companies  under  the  laws  of  the  state  and  authorizing 
them  to  accept  appointments  as  executors,  administrators,  and  in 
other  fiduciary  capacities,  and  to  execute  the  duties  of  those  offices, 
and  expressly  authorizing  the  courts  to  make  such  appointments,  a 
foreign  trust  company  cannot  be  appointed  executor  in  the  absence  of 
language  in  the  statute  indicating  that  they  were  intended  to  be  em- 
braced within  its  scope,  where^  it  is  a  settled  rule  of  law  in  the  state 
that  "a  statute  of  a  state  granting  powers  and  privileges  to' corpora- 
tions must,  in  the  absence  of  plain  indications  to  the  contrary,  be  held 
to  apply  only  to  corporations  created  by  the  state,  and  over  which  it 
has  the  power  of  visitation  and  control."86. 

When  the  statutes  of  a  state  permit  the  organization  of  corporations 
for  the  transaction  of  all  business,  with  certain  exceptions,  among 
which  is  that  of  a  trust  company,  and  do  not  permit  the  formation  of 
corporations  under  the  laws  of  such  state  for  the  purpose  of  trans- 

•1  Farmers'   Loan    &    Trust  Co.  v.          Win  re  Avery's  Estate,  45  N.  Y. 

Chicago  &  A.  Ry.  Co.,  27  Fed.  146.  Misc.  529,  92  N.  Y.  Supp.  974,  citing 

68 Martin  v.  Bankers'  Trust  Co.,  18      In  re  Prime,  136  N.  Y.  347,  18  L.  B. 

Ariz.  55,  156  Pac.  87.  A.  713,  32  N.  E.  1091;  In  re  Balleis' 

«3  See  §  6&,  supra.  Estate,  144  N.  Y.  132,  38  N.  E.  1007, 

•4  In  re  Avery 's  Estate,  45  N.  Y.  aff  'g  78  Hun  275,  29  N.  Y.  Supp.  261. 
Misc.  529,  92  N.  Y.  Supp.  974. 
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acting  the  business  of  executor  or  administrator,  whether  such  busi- 
ness is  associated  with  the  business  appropriate  to  a  trust  company,  or 
is  associated  with  manufacturing,  trading  or  other  lawful  business,  or 
is  the  sole  purpose  of  the  corporation,  and  further  provide  that  no 
foreign  corporation  shall  engage  in  any  kind  of  business  which  is  not 
permitted  to  domestic  corporations,  a  foreign  corporation,  though 
having  under  its  charter  the  power  to  transact  the  business  of  a  trust 
company,  including  that  of  acting  as  executor,  cannot  act  as  executor 
in  such  state.66  When  a  foreign  corporation  has  no  right  to  act  as 
executor  in  a  state,  the  consent  of  the  beneficiaries  to  the  appoint- 
ment by  a  court  of  such  state  of  such  corporation  as  executor  will  not 
estop  them  from  attacking  the  appointment  and  seeking  a  revocation 
of  the  letters  testamentary,  as  the  right  of  the  corporation  to  act  as 
executor,  as  well  as  the  authority  of  the  court  to  issue  letters  to  it, 
is  jurisdictional,  and  hence  the  consent  of  the  beneficiaries  cannot 
be  held  to  confer  authority  upon  the  court  to  make  the  appointment.67 
If  the  laws  of  a  state  permit  any  corporation  formed  under  its  pro- 
visions to  transact  the  business  of  a  trust  company  or  an  executor, 
and  provide  that  no  foreign  corporation  shall  engage  in  any  kind  of 
business  in  such  state,  the  transaction  of  which  is  not  permitted  to 
domestic  corporations  by  the  laws  of  such  state,  in  the  absence  of  any 
statutory  provisions  in  respect  to  foreign  corporations  carrying  on 
the  business  of  trust  companies  or  the  business  of  settling  the  estates 
of  deceased  persons,  such  corporations  may  exercise  such  powers  in 
such  state.66 

When  a  foreign  corporation,  having  under  its  charter  the  power  to 
act  as  trustee  or  executor,  may  do  so  upon  compliance  with  the  laws 
of  a  state  by  depositing  securities,  a  foreign  corporation,  which  has 
been  appointed  a  trustee  or  executor  under  an  instrument  which 
creates  active  trusts,  acquires  an  interest  under  such  an  instrument, 
and  a  subsequent  compliance  with  such  statute  will  enable  it  to  act 
as  such  trustee  or  executor.6* 

§5887.  Effect  of  noncompliance  with  statutory  prerequisites  to 
doing  business.  When  a  statute  prohibits  a  foreign  corporatiom 
from  acting  as  trustee  under  a  mortgage  or  deed  of  trust,  the  mortgage 

W Farmers'   Loan   &   Trust   Go.   v.  Smith,  74  Conn.  625,  51  Atl.  609. 

Smith,  74  Conn.  625,  51  Atl.  609.  W  Morse  v.  Holland  Trust  Co.,  184 

«7 In  re  Avery's  Estate,  45  N.  Y.  HI.  255,  56  N.  E.  369;  Pennsylvania 

Misc.  529,  92  N.  Y.  Supp.  974.  Co.   for   Insurance  on  Lives,   etc   ▼. 

66  Farmers'  Loan  &   Trust   Co.   v.  Bauerle,  143  111.  459,  33  N.  E.  166. 
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or  deed  of  trust  is  not  rendered  invalid  by  the  fact  that  it  is  given  to 
a  foreign  corporation  as  trustee.70 

When  a  statute  provides  that  no  foreign  corporation  shall  act  as 
executor  in  the  state  without  first  depositing  securities  and  com- 
plying with  other  statutory  requirements,  a  foreign  corporation 
to  which  a  testator  has  devised  land  in  such  state  as  trustee  and 
executor  and  to  others  as  co-trustees  and  executors,  and  which  has  not 
complied  with  such  statute,  must  either  comply  with  the  require- 
ments of  such  statute  and  then  join  with  its  co-executors  in  the 
execution  of  a  conveyance,  or  else  in  some  proper  way  shake  off  the 
trust  and  absolutely  divest  itself  of  the  title,  discretion  and  power 
that  the  will  gave  it  in  respect  to  land  situated  in  such  state,  in  order 
to  enable  the  other  trustees  to  act71 

Where  a  foreign  trust  company  is  appointed  trustee  under  a  trust 
deed  requiring  the  exercise  by  it  of  active  trusts,  and  is  disqualified 
from  acting  as  such  trustee  on  account  of  its  noncompliance  with  the 
laws  of  the  state  imposing  conditions  upon  foreign  trust  companies  do- 
ing business  therein,  a  court  of  the  st^te  may  remove  it  as  such  trustee 
and  appoint  another  who  shall  take  the  property  with  the  active 
trusts  provided  for  in  the  conveyance  to  the  disqualified  foreign 


70 Farmers'  Loan  k  Trust  Go.  v. 
Chicago  k  N.  P.  R.  Co.,  68  Fed.  412; 
Morse  v.  Holland  Trust  Co.,  184  111. 
255,  56  N.  E.  369,  aff'g  84  111.  App. 
84;  Farmers1  Loan  k  Trust  Co.  v. 
Lake  St.  £1.  B.  Co.,  173  111.  439,  51 
N.  E.  55,  rev'd  in  177  U.  S.  51,  44 
L.  Ed.  667,  on  the  ground  that  the 
federal  court  had  acquired  prior  juris- 
diction. 

Where  a  statute  prohibits  a  foreign 
corporation  from  acting  as  trustee 
under  a  trust  deed  without  first  de- 
positing securities  with  the  state  au- 
ditor and  procuring  from  him  a  cer- 
tificate of  such  deposit,  and  requires 
annual  statements  to  be  filed  showing 
a  list  of  the  trusts  held,  "excepting 
that  mere  mortgage  trusts  wherein  no 
action  has  been  taken  by  the  company 
shall  not  be  included  in  such  state- 
ments," and  provides  a  penalty  for 
noncompliance,  a  mortgage  to  secure 
a  debt  does  not  come  within  the  pro- 
hibition of  such  statute,  and  where  a 


mortgage  or  trust  deed,  in  which  a 
foreign  corporation  which  has  not 
complied  with  the  law  is  the  grantee 
and  trustee,  comes  within  tlie  intend- 
ment of  the  act  because  of  certain 
trusts  therein  contained  which  con- 
template that  in  certain  contingencies 
the  trustee  shall  take  possession  of, 
purchase  and  acquire  title  to  the  real 
estate  covered  by  the  mortgage  in 
the  interest  of  and  for  the  benefit  of 
the  bondholders,  such  trusts  are  void, 
but  the  mortgage  security  of  the 
bondholders  is  not  invalidated.  Farm- 
ers '  Loan  k  Trust  Co.  v.  Chicago  k 
N.  P.  B.  Co.,  68  Fed.  412,  citing  Penn- 
sylvania Co.  for  Insurance  on  Lives, 
etc.  v.  Bauerle,  143  111.  459,  33  N.  E. 
166,  and  Hervey  v.  Illinois  Midland 
By.  Co.,  28  Fed.  169. 

71  Morse  v.  Holland  Trust  Co.,  184 
HI.  255,  56  N.  E.  369;  Pennsylvania 
Co.  for  Insurance  on  Lives,  etc.  v. 
Bauerle,  143  111.  459,  33  N.  E.  166. 
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trustee,  and  may  order  that  such  foreign  corporation  execute  an  in- 
strument of  transfer  to  the  new  trustee  of  all  its  rights  and  powers, 
and,  in  case  of  its  failure  to  do  so,  that  a  maister  in  chancery  or  other 
corresponding  officer  of  the  court  execute  the  instrument  of  transfer 
on  its  behalf.78  Where,  however,  a  foreign  corporation,  trustee  under 
a  trust  deed  creating  active  trusts,  which  has  done  no  act  in  a  state, 
its  only  act  in  connection  with  such  triist  having  been  to  certify  cer- 
tain bonds  in  another  state,  joins  in  a  bill  to  foreclose  such  trust 
deed,  the  cotart  need  not  remove  it  as  trustee  or  appoint  a  new  trustee 
before  decreeing  foreclosure,  even  though  it  has  not  complied  with  the 
law  of  such  state  respecting  its  doing  business  therein,  as  such  conduct 
amounts  to  asking,  that  it  be  divested  of  its  title  by  a  decree  and 
sale.78  It  is  also  held  that  the  failure  of  a  foreign  trust  company 
to  comply  with  sufch  statutory  requirements  'does  not  invalidate 
a  decree  of  foreclosure  in  a  suit  in  which  it  and  others  were  com- 
plainants to  foreclose  a  trust  deed, 'executed  to  it  as  trustee,  securing 
the  issue  of  bonds,  when,  though  active  duties  in  the  execution  of 
the  trust  were  provided  for  by  .the  trust  deed,  the  only  things  done 
by  the  trustee  were  to  certify  the  bonds  in  another  state  for  the 
purpose  of  identification,  and  the  joining  with  the  holders  of  bonds 
in  a  bill  filed  to  foreclose  the  trust  deed.74 

Where  it  is  made  unlawful  by  statute  for  a  foreign  trust  com- 
pany to  accept  any  trust  unless  it  has  complied  with  certain  conditions 
prerequisite  to  its  right  to  do  business  in  the  state,  and  a  trust  deed 
is  executed  to  a  foreign  trust  company  which  has  not  complied  with 
such  conditions,  the  mortgagor  corporation  is  estopped,  as  against 
the  bondholders,  to  assert  that  the  trustee  has  not  performed  the  acts 
necessary  to  entitle  it  to  assume  the  trust.75    A.  corporation  which,  in 

72  Morse  v.  Holland  Trust  Co.,  1&4  company    *     #     *     asserted     to     the 

111.  255,  56  N.  E.  369;  Farmers'  Loan  world   the   legal   capacity  of  its   ap- 

&  Trust  Co.  v.'  Lake  St.  El.  R.  Co.,  pointee.     It  marketed  its  obligations 

173  HI.  439,  51  N.  Ei  55,  rev'd  177  upon  the  faith  of  that  representation. 

IT.  S.  51,  44  L.  Ed.  667,  on  the  ground  It  cannot  now  be  permitted  to  assert 

tbat  the  federal  court  had  acquired  to  the  contrary.    It  cannot  be  allowed 

prior  jurisdiction.    See  also  Martin  v.  to  assert  a  violation  of  law  by  itself 

Bankers7  Trust  Co.,  18' Ariz.  55,  156  or  by  the  trustee  of  its  appointment 

Pac.  87.  as  ground  for  the  nonenforcement  of 

78  Morse  v.  Holland  Trust  Co.,.  184  its    legal    obligation.     It   is   not    the 

111.  255,  56  N.  E.  369.  conservator  of  the  dignity  of  the  state 

'74  Morse  v.  Holland  Trust  Co.,  184  of  Illinois.' '    See,  however,  Farmers  * 

111.  255,  56  N.  E.  369.  Loan  &  Trust  Co.  v.  Lake  St.  El.  R. 

75 Farmers'   Loan   &   Trust    Co.   v.  Co.,  68  111.  App.  666,  681,  afT'd  173  111. 

Chicago  &  N.  P.  R.  Co.,  68  Fed.  412.  439,  51  N.  E.  55. 

Jenkins,  J.,  said:     "The   mortgagor  A  statute  of  a  state  requiring  a  de- 
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consideration  of  a  lease  of  the  mortgaged  property,  covenanted  to  pay 
the  interest  on  the  bonds  secured  by  such  trust  deed  is  also  estopped 
from  asserting  that  the  foreign  corporation  trustee  had  not  complied 
with  statutory  conditions  which  were  prerequisite  to  its  right  to  do 
business  in  the  state.79 

When  the  statutes  of  a  state  provide  that  a  foreign  trust  company 
shall  not  act  as  trustee  unless  it  shall  comply  with  certain  statutory 
requirements  and  impose  a  penalty  for  noncompliance  with  such 
requirements,  but  do  not  render  void  a  trust  deed  or  mortgage  which 
contains  certain  active  trusts  to  a  foreign  trustee  which  has  not  com- 
plied with  the  laws  of  such  state,  even  though  the  courts  of  the  state 
would  refuse  to  recognize  the  right  of  the  trustee  standing  in  defiance 
of  its  laws,  a  federal  court  sitting  in  such  state  will  allow  the  enforce- 
ment of  the  rights  of  the  bondholders,  although  coming  in  the  name 
of  the  trustee,  and  the  trustee  may  maintain  a  suit  for  foreclosure  in 
such  court.77 

When  a  foreign  trust  company;  not  having  complied  with  the  laws 
of  a  state  requiring  it  before  accepting  certain  trusts  to  first  make 
a  deposit  of  securities  with  the  state  auditor,  brings  suit  in  a  federal 
court  to  foreclose  the  trust  deed  for  the  benefit  of  innocent  bond- 
holders, the  state  has  no  right  to  intervene  in  the  suit,  as  it  has  no 
property  interest  in  the  subject-matter5  of  the  litigation,  and  its 
only  interest  rests  in  a  desire  to  enforce  the  statute  and  secure  obedi- 
ence to  its  law,  by  preventing  the  enforcement  of  private  contracts 
by  one  violating  such  law.78 


posit  of  securities  with  the  auditor 
of  the  state  by  a  foreign  trust  com- 
pany before  doing  business  in  the 
state  is  intended  for  the  protection 
of  persons  interested  in  the  proper 
execution  of  trusts,  and  not  to  au- 
thorize such  fraudulent  conduct  as 
the  giving  of  security  and  then  repu- 
diating it.  Morse  v.  Holland  Trust 
Co.,  184  111.  255,  56  N.  E.  369,  aff'g 
84  HI.  App.  84. 

76  Farmers'  Loan  ft  Trust  Go.  v. 
Chicago  ft  N.  P.  B.  Co.,  68  Fed.  412. 

77  Farmers'  Loan  ft  Trust  Co.  v. 
Chicago  ft  N.  P.  B.  Co.,  68  Fed.  412. 

It  was  held  by  the  federal  court  in 
a  case  arising  in  Alabama  that  under 
a  constitutional  provision  that  "no 
foreign  corporation  shall  do  any  busi- 


ness in  this  state  without  having  at 
least  one  known  place  of  business, 
and  an  authorized  agent  or  agents 
therein,"  a  foreign  trust  company, 
which  had  accepted  a  trust  under 
certain  trust  deeds  on  property  in 
Alabama  without  having  complied 
with  such  requirements,  might  bring 
and  maintain  a  suit  in  the  federal 
court  to  foreclose  the  trust  deed,  and 
that  a  plea  setting  up  such  noncom- 
pliance as  a  bar  to  the  suit  should 
be  overruled,  as  the  contracts  were 
not  void.  American  Loan  ft  Trust 
Co.  v.  East  ft  West  B.  Co.,  37  Fed. 
242. 

71  Farmers'   Loan   ft   Trust   Co.   v. 
Chicago  ft  N.  P.  B.  Co.,  68  Fed.  412. 


9881 


§5887] 


Pbivatb  COBPORATIONS 


[Ch.65 


When  a  statute  provides  that  a  corporation  authorized  by  law  to 
accept  or  execute  trusts  may  be  appointed  assignee  or  trustee  by  deed, 
and  executor,  guardian  or  trustee  by  will,  and  such  appointment  shall 
be  of  like  force  as  in  case  of  appointment  of  a  natural  person,  and 
that  any  such  corporation  may  be  appointed  by  the  court  as  trustee, 
receiver,  assignee,  guardian,  conservator  or  executor  and  that  such 
a  corporation  before  accepting  any  such  appointment  shall  make  a 
certain  deposit  with  the  state  auditor,  and  that  no  corporation  author- 
ized to  accept  and  execute  trusts  shall  either  directly  or  indirectly 
certify  to  any  evidence  of  indebtedness  secured  by  any  deed  of  trust 
or  mortgage  upon,  or  accept  any  trust  concerning,  property  located 
wholly  or  in  part  in  the  state,  without  complying  with  the  provisions 
of  the  statute,  and  that  any  deed  of  trust  or  mortgage  given  or  taken 
in  violation  thereof  shall  be  null  and  void,  and  another  statute  of 
such  state  provides  that  foreign  corporations  doing  business  in  the 
state  shall  be  subjected  to  all  the  liabilities,  restrictions  and  duties 
that  are  or  may  be  imposed  upon  corporations  of  like  character  organ- 
ized under  the  general  laws  of  the  state,  and  shall  have  no  other  or 
greater  powers,  it  is  held  that  the  former  statute  is  made  by  the 
latter  to  apply  to  foreign  as  well  as  domestic  corporations  which 
come  within  the  terms  of  its  provisions.79 

Whether  or  not  a  foreign  corporation  by  being  a  party  to  a  mort- 
gage or  trust  deed  upon  land,  situated  wholly  or  in  part  within  the 
state,  to  secure  a  debt  comes  within  the  purview  of  such  statute 
depends  upon  the  character  of  the  instrument.  The  statute  does 
not  apply  to  a  mortgage  or  trust  deed  which  is  a  mere  security  for 
a  debt,  but  this  rule  includes  only  such  mortgages  or  trust  deeds  as 
contain  no  special  powers  involving  trust  duties  of  an  active  char- 
acter.80 


79  Morse  v.  Holland  Trust  Co.,  184 
111.  255,  56  N.  E.  369,  aff'g  84  111. 
App.  84;  Farmers'  Loan  A  Trust  Co. 
v.  Lake  St.  El.  B.  Co.,  173  111.  439, 
51  N.  E.  55,  aff'g  68  111.  App.  666; 
Pennsylvania  Co.  for  Insurance  on 
Lives,  etc.  v.  Bauerle,  143  111.  459, 
33  N.  E.  166.    • 

80 Farmers'  Loan  k  Trust  Co.  v. 
Lake  St.  El.  B.  Co.,  173  111.  439,  51 
N.  E.  55,  rev'd  177  U.  S.  51,  44  L. 

Ed.  667. 

A  trust  deed  executed  by  a  railroad 
company  to  a  trust  company,  which 


requires  it  to  certify  bonds  to  be 
issued  %nd  secured  by  such  trust  deed, 
and  to  superintend  their  sale  an<J  ap- 
plication, and  to  perform  other  duties 
involving  the  exercise  of  discretion, 
imposes  trust  duties  of  an  active  char- 
acter, and  a  foreign  corporation  per- 
forming such  duties  is  doing  business 
within  the  state  within  the  meaning 
of  the  statute  relative  to  foreign  cor- 
porations above  referred  to.  Morse 
v.  Holland  Trust  Co.,  184  I1L  255,  56 
N.  E.  369;  Farmers'  Loan  k  Trust 
Co.  v.  Lake  St.  EL  B.  Co.,  173  HI. 
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A  statute  of  a  state  making  deeds  to  land  situated  in  such  state, 
executed  by  executors  duly  qualified  in  another  state  under  a  will 
proved  in  that  state,  evidence  of  title  in  the  vendee  without  regard 
to  whether  the  will  has  been  proved  in  the  state  where  such  land 
is  situated  does  not  apply  to  deeds  executed  by  a  foreign  corpora- 
tion as  executor  when  it  has  not  complied  with  the  statutory  re- 
quirements necessary  to  enable  it  to  do  business  in  the  state.11 


§5888.  Bight  of  foreign  corporation  acting  in  representative 
capacity  to  maintain  suits.  When  a  statute  of  a  state  authorizes 
an  executor  or  administrator  appointed  in  any  other  state  or  country 
to  commence,  prosecute  or  defend  actions  in  any  court  in  such  state 
in  his  capacity  of  executor  or  administrator  in  like  manner  and  under 
the  same  restrictions  as  are  applicable  to  nonresidents,  a  corporation 
regularly  appointed  administrator  in  the  state  by  whose  laws  it  was 
created  may  sue  as  such  in  the  courts  of  the  state  in  which  such 
statute  obtains.**  Under  a  statute  requiring  a  foreign  corporation 
desiring  to  transact  business  in  the  state  to  file  with  the  secretary 
of  state  a  duly  certified  copy  of  its  articles  of  incorporation  and 
procure  a  permit  from  the  secretary  of  state  to  transact  business 
in  the  state,  and  providing  that  no  such  corporation  can  maintain 
a  suit  or  action  in  any  of  the  courts  of  the  state  upon  any  demand, 
whether  arising  out  of  contract  or  tort,  unless  at  the  time  such  con- 
tract was  made  or  tort  committed,  the  corporation  had  complied  with 
the  requirements  of  the  statute,  it  was  held  that  a  foreign  trust  com- 
pany, which  was  trustee  under  a  will  of  a  decedent,  could  maintain 
in  the  state  an  action  of  trespass  to  try  title  to  land  situated  in  the 
state  and  devised  to  it  in  trust,  the  object  of  the  suit  being  merely 
to  reduce  to  its  possession  such  property  that  had  been  vested  in  it 
for  certain  declared  purposes,  and  there  being  no  attempt  to  execute 
the  trust  in  the  state,  even  though  the  corporation  had  not  complied 
with  such  statutory  requirements  and  had  no  permit  to  transact 
business  in  the  state.88 

Where  an  executrix  of  a  foreign  will  assigned  certain  shares  of 
stock  in  a  domestic  corporation  to  the  trustee  under  the  will,  and  the 

439,  51  N.  E.  55,  rev'd  177  U.  S.  51,  MGermantown  Trust  Co.  v.  Whit- 

44  L.  Ed.   667,   on    the   ground   that      ney,  19  8.  D.  108,  102  N.  W.  304. 
the  federal  court  had  aequired  prior  tSEskridge  v.  Louisville  Trust  Co., 

jurisdiction.  29  Tex.  Civ.  App.  571,  69  8.  W.  987. 

•1  Pennsylvania  Co.  for  Insurance 
on  Lives,  etc.  v.  Bauerle,  143  111.  459, 
33  N.  E.  166. 
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corporation  issued  to  him  as  trustee  a  new  certificate,  and  he  sold 
the  stock  and  converted  the  proceeds  to  his  own  use,  the  corporation 
issuing  a. new  certificate  to  the  purchaser,  and  upon  the  death  of  the 
trustee,  who  died  insolvent,  the  foreign  court  appointed  a  foreign 
trust  company,  which  was  authorized  to  act  as  a  trustee  in  such  a  case 
in  the  place  of  the  decedent,  and  it  took  under  such  appointment 
the  same  title  which  the  original  trustee  had,  it  was  held  that  as 
the  original  trustee  became  the  legal  owner  of  the  shares,  and  could, 
as  such,  have  maintained  an  action  in  the  state  in  reference  to  the  same 
without  probate  of  the  will  in  the  state,  the  foreign  trust  company 
had  capacity,  without  probate  of  the  will,  to  bring  an  action  against 
the  corporation  issuing  the  shares  of  stock  for  the  conversion  there- 
of.8* 


8  5889.  Foreign  corporation  as  receiver.  A  corporation  may  act 
as  receiver  for  the  property  of  an  individual  or  another,  corporation, 
if  it  possesses  under  its  charter  the  authority  to  act  in  such  capa- 
city.86 Statutes  authorizing  the  formation  of  corporations  with  power 
to  act  as  trustee,  personal  representative,  receiver  and  in  other  fidu- 
ciary capacity  exist  in  many  of  the  states,  and  many  corporations 
have  been  incorporated  with  such  powers.  Such  corporations  are 
frequently  appointed  to  act  as  receiver  by.  the  courts  of  the  state 
by  which  they  are  created.?6 

The  appointment  of  a  foreign  corporation,  authorized  by  its  charter 
to  act  as  receiver,  to  act  as  a  receiver  in  a  state  other  than  that  by 
which  it  was  created  would  seem  to  be  a  question  dependent  upon 
the  comity  extended  by  such  state  to  foreign  corporations  and  also 
•  upon  the  discretion  of  the  appointing  court,  controlled,  of  course, 
by  any  statutory  provisions  in  reference  to  the  eligibility  of  persons 
to  act  as  receivers.  While  nonresidence  is  a  circumstance  which 
should  be  taken  into  consideration  in  making  the  appointment,87 


•*  Toronto  General  Trusts  Co.  v. 
Chicago,  B.  &  Q.  R.  Co.,  123  N.  Y. 
37,  25  N.  E.  198. 

MRoby  v.  Title  Guarantee  &  Trust 
Co.,  166  HI.  336,  46  N.  E.  1110;  Barker 
v.  Wayne  Circuit  Judge,  117  Mich. 
325,  75  N.  W.  886;  Kimmerle  v.  Dow- 
agiac  Mfg.  Co.,  105  Mich.  640,  63  N. 
W.  529;  In  re  Knickerbocker  Bank, 
19  Barb.  (N.  Y.)  602;  In  re  Empire 
City  Bank,  10  How.  Pr.  (N.  Y.)  498; 
Langdon  v.  Vermont  k  C.  B.  Co.,  53 


Vt.  228,  54  Vt.  593;  Vermont  ft  C. 
B.  Co.  v.  Vermont  Cent.  B.  Co.,  46  Vt. 
792,  50  Vt.  500.    See  5  5268,  supra. 

MRoby  v.  Title  Guarantee  &  Trust 
Co.,  166  111.  336,  46  N.  E.  1110;  Barker 
v.  Wayne  Circuit  Judge,  117  Mich. 
325,  75  N.  W.  886;  Kimmerle  v.  Dow- 
agiac  Mfg.  Co.,  105  Mich.  640,  63 
N.  W.  529;  In  re  Knickerbocker  Bank, 
19  Barb.  (N.  Y.)  602.  See  J  5268, 
supra. 

•7Bayne  v.  Brewer  Pottery  Co.,  82 
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yet  it  is  held  that  a  nonresident  may  be  appointed  as  receiver  where 
it  appears  that  he  is  a  proper  person  and  especially  qualified  to  act 
as  such  receiver  in  the  particular  case.81  It  would  seem,  therefore, 
that  a  court  may  in  its  discretion  appoint  a  foreign  corporation  to  act 
as  receiver,  if  the  corporation  has  the  requisite  capacity  to  act  as 
such  and  neither  the  statutes  of  the  state  in  which  the  court  is  sitting 
nor  its  declared  public  policy  forbid.89 

Xn.   TORTS  AND  CRIMES  BY  AND  AGAINST  FOREIGN  CORPORATIONS 

§6890.  Bight  to  redress  for  torts  against  foreign  corporation. 

As  will  be  seen  elsewhere,  under  some  statutes  a  corporation  which 
has  failed  to  comply  with  certain  statutory  requirements  relative 
to  doing  business  in  a  state  other  than  that  to  whose  laws  it  owes 
its  existence  is  barred  from  maintaining  an  action  on  any  contract 
or  cause  of  action  arising  in  such  state.90  The  question  whether  it 
may  maintain  an  action  for  torts  committed  against  it  or  its  property 
naturally  presents  itself  for  consideration.  It  is  well  settled 
that  a  foreign  corporation  may  maintain  an  action  for  a  tort  com- 
mitted against  it  within  the  jurisdiction  in  which  the  action  is 
brought.01  And  the  fact  that  the  laws  of  a  state  provide  that  a  for- 
eign corporation  doing  business  in  the  state  shall  not  maintain  any 
action  in  its  courts  for  the  enforcement  of  contracts  arising  from 
such  business  unless  it  shall  have  complied  with  certain  prescribed 

Fed.  391;  Wynne  v.  Lord  Newborough,  106  Fed.  370;  Burwell  v.  Farmers'  ft 

15   Ves.   283.     See   Meier  v.  Kansas  Merchants'  Bank,  119  Ga.  633,  46  8. 

Pac.  By.  Co.,  5  Dill.  476,  Fed.   Cas.  E.  885. 

No.  9,395;  Borton  v.  Brines-Chase  Co.,  89  See  for  consideration  of  appoint- 

175  Pa.  St.  209,  34  Atl.  597.  ment    of    nonresidents    as    receivers, 

ft*  Lotte  Bros.  v.  American  Silk  Co.,  High  on  Receivers  (4th  Ed.),  §  69. 
159  Fed.  499;  Colonial  Trust  Co.  v.  90  See  subdiv.  xv,  infra. 
Pacific  Packing  ft  Navigation  Co.,  142  91  United  States.  United  States 
Fed.  298;  Bayne  v.  Brewer  Pottery  Light  &  Heating  Co.  of  Maine  v. 
Co.,  82  Fed.  391;  Farmers'  Loan  ft  United  States  Light  ft  Heating  Co.  of 
Trust  Co.  v.  Cape  Fear  ft  Y.  Val.  B.  New  York,  181  Fed.  182;  New  York 
Co.,  62  Fed.  675;  Ames  v.  Union  Pac.  Cotton  Exchange  v.  Hunt,  144  Fed. 
By.  Co.,  60  Fed.  966;  United  States  511;  Delaware  ft  A.  Telegraph  ft  Tele- 
Trust  Co.  v.  New  York,  W.  S.  ft  B.  phone  Co.  v.  Pensauken  Tp.,  116  Fed. 
By.  Co.,  25  Fed.  797;   Central  Trust  910. 

Co.  v.  Texas  ft  St.  L.  By.  Co.,  22  Fed.  Arkansas.     St.  Louis,  A.  ft  T.  By. 

135;  Taylor  v.  Life  Ass  *n  of  America,  Co.  v.  Fire  Ass'n,   60  Ark.  325,   28 

3  Fed.  465,  13  Fed.  493;   Dunlop  v.  L.  B.  A.  83,  30  S.  W.  350.     See  also 

Paterson  Fire  Ins.  Co.,  12  Hun  (N.  Y.)  St.  Louis,  A.  ft  T.  By.   Co.  v.  Fire 

627,  aff  M  74  N.  Y.  145,  30  Am.  Bep.  Ass'n,  55  Ark.  163,  18  S.  W.  43. 

283.    See  also  Coltrane  v.  Templeton,  California.    Black  v.  Vermont  Mar- 
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conditions  does  not  bar  a  foreign  corporation  which  has  not  so  com- 
plied from  maintaining  an  action  for  injury  to  its  property.92    Under 


ble  Cov  1  Cal.  App.  718,  82  Pac.  1060. 

Illinois.  Jeweler 's  Mercantile  Agen- 
cy (Ltd.)  v.  Douglass,  35  111.  App. 
627. 

Indiana.  United  States  Exp.  Co.  v. 
Lucas,  36  Ind.  361. 

Kentucky.  See  Wilder  v.  Com.,  28 
Ky.  L.  Rep.  619,  89  S.  W.  732. 

Michigan,  Emerson  v.  McCormick 
Mach.  Co.,  51  Mich.  5,  16  N.  W.  182. 

Texas.  See  Eskridge  v.  Louisville 
Trust  Co.,  29  Tex.  Civ.  App.  571,  69 
S.  W.  987. 

As  to  the  right  of  a  corporation  to 
maintain  a  tort  action,  see  §  2940, 
supra. 

Thus  it  is  held  that  a  foreign  cor- 
poration may  maintain  an  action  for 
libel.  Jeweler's  Mercantile  Agency 
v.  Douglass,  35  111.  App.  627.  See 
also  §  2940,  supra.  In  the  same  state, 
however,  it  has  been  intimated  that 
it  is  questionable  whether  comity  will 
be  extended  so  as  to  permit  a  foreign 
corporation  to  sue  for  libel.  Hahne- 
mann ian  Life  Ins.  Co.  v.  Beebe,  48 
•  111.  87,  95  Am.  Dec.  519. 

It  is  held  in  New  York  that  a  for- 
eign corporation  doing  business  in  the 
state  need  not,  on  making  an  applica- 
tion for  an  order  of  arrest,  show  that 
it  had  complied  with  the  requirements 
of  the  statute  authorizing  it  to  do 
business  in  the  state.  Charles  Boome 
Parmele  Co.  v.  Haas,  171  N.  Y.  579, 
64  N.  E.  440. 

ft*  United  States.  United  States 
Light  &  Heating  Co.  of  Maine  v. 
United  States  Light  &  Heating  Co. 
of  New  York,  181  Fed.  182;  Delaware 
&  Atlantic  Telephone  &  Telegraph  Co. 
v.  Pensauken  Tp.,  116  Fed.  910.  See 
also  New  York  Cotton  Exchange  v. 
Hunt,  144  Fed.  511. 

Arkansas.  St.  Louis,  A.  &  T.  By. 
Co.  v.  Fire  Ass  %  60  Ark.  325,  28 
L.  B.  A.  83,  30  S.  W.  350. 


California.  Black  v.  Vermont  Mar- 
ble Co.,  1  Cal.  App.  718,  82  Pac.  1060. 

Idaho.  Junction  Placer  Min.  Co. 
v.  Beed,  28  Idaho  219,  153  Pac.  564. 

Maine.  Dominion  Fertilizer  Co.  v. 
White,  115  Me.  1,  96  Atl.  1069. 

Missouri  Broadway  Bond  Street 
Co.  v.  Fidelity  Printing  Co.,  182  Mo. 
App.  309,  170  S.  W.  ^94. 

Montana.  Powder  River  Cattle  Co. 
v.  Custer  County  Commissioners,  9 
Mont.  145,  22  Pac.  383. 

New  York.  American  Tartar  Co. 
v.  American  Tartar  Co.,  57  App.  Div. 
411,  68  N.  Y.  Supp.  236;  American 
Typefounders  Co.  v.  Coner,  6  Misc. 
391,  26  N.  Y.  Supp.  742. 

A  corporation  having  rightfully  ac- 
quired title  to  property,  which  had 
failed  to  comply  with  subsequent  en- 
actments of  the  legislature,  where  no 
forfeiture  of  its  title  to  the  property 
had  been  judicially  declared,  will  be 
allowed  to  sue  to  protect  its  title 
and  right  of  possession  as  against  a 
private  party  who  trespasses  thereon 
or  seeks  or  attempts  to  appropriate 
the  same  to  his  own  use  or  benefit. 
Junction  Placer  Min.  Co.  v.  Beed,  28 
Idaho  219,  153  Pac.  564;  War  Eagle 
Consol.  Min.  Co.  v.  Dickie,  14  Idaho 
534,  94  Pac.  1034. 

In  an  action  brought  to  recover 
damages  for  trespass,  it  was  held  that 
the  fact  that  the  plaintiff  had  not 
complied  with  a  statute  of  the  state 
which  required  the  filing  by  it  of  its 
charter  and  a  certain  statement  and 
prohibited  a  foreign  corporation  from 
carrying  on  "any  business"  in  the 
state  until  such  certificate  was  filed, 
did  not  prevent  the  plaintiff  from 
maintaining  such  action.  In  consid- 
ering the  question  of  the  capacity  of 
the  corporation  to  sue,  and  fully  ad- 
mitting the  validity  of  the  law,  and 
that   it   was  prohibitory   to  the  full 


9886 


Ch.65] 


Foreign  Corporations 


[§5890 


a  statute  forbidding  a  foreign  corporation  to  carry  on  any  business  or 
enforce  in  the  courts  of  the  state  any  contract  made  within  the  state, 
unless  it  shall  have  complied  with  the  provisions  of  the  statute,  it 
is  held  that  a  judgment  in  an  action  of  tort  is  not  a  contract,  within 
the  meaning  of  the  statute,  and  that  an  interpretation  to  the  contrary 
would  be  forcing  the  language  of  the  statute  beyond  reasonable  limi- 
tations, as  the  statute  evidently  coutemplates  contracts  to  be  made 
within  the  state,  such  as  are  made  in  carrying  on  business,  and  not 
the  acts  of  a  court,  the  validity  of  which  theoretically  may  be  based 
upon  the  supposed  original  social  compact."  Thus  an  action  by  a 
trustee  for  a  foreign  corporation  to  quiet  title  to  land  occupied  by 
a  domestic  corporation  engaged  in  handling  the  product  of  a  foreign 
corporation  is  not  an  attempt  to  enforce  any  contract  and  does  not 
fall  within  the  prohibition  of  a  statute  providing  that  all  foreign 
corporations  shall  comply  with  its  requirements  before  doing  any 
business  within  the  state,  and  invalidating  any  contract  made  in  the 
state  by  a  noncomplying  corporation.9*    Nor  does  a  statute  providing 


extent  of  the  terms  thereof,  the  court 
said:  "That  which  is  prohibited  is 
the  conducting  of  business;  and,  when 
the  law  is  violated,  then  all  'acts  and 
contracts'  in  the  conduct  of  business 
are  void.  But  these  acts  which  are 
void  are  the  acts  and  contracts  of 
the  corporation.  The  statute  does  not 
mean  that  a  corporation  cannot  pro- 
tect its  property;  does  not  allow 
others  to  confiscate  the  property  of 
the  corporation.  If  the  appellant  is 
correct,  if  a  foreign  corporation  which 
has  failed  to  comply  with  section  442 
cannot  sue  in  our  courts,  then  it  can- 
not defend;  because  the  defense  of  a 
suit  is  the  'act'  of  the  corporation 
to  the  same  extent  as  is  the  prosecu- 
tion of  a  suit.  If  it  cannot  defend, 
any  suit,  however  unjust,  however 
outrageous,  can  successfully  be  main- 
tained against  it;  for  it  cannot  testi- 
fy, it  cannot  interpose  an  answer, 
since  that  would  be  an  act.  If  it 
cannot  sue,  there  will  be  no  remedy 
in  its  behalf  for  property  stolen  from 
it.  The  law  does  not  prohibit  such 
a  corporation  from  coming  within  the 
limits  of  our  jurisdiction.    It  merely 


declares  that  it  shall  do  no  business 
until  it  complies  with  certain  require- 
ments. The  prohibition  applies  to  its 
business,  which  means  the  carrying 
out  of  those  purposes  for  which  such 
corporation  was  organized."  Powder 
Biver  Cattle  Co.  v.  Custer  County,  9 
Mont.  145,  22  Pac.  383. 

W  MacLeod  v.  G.  P.  Putnam 's  Sons, 
24  B.  I.  500,  53  Atl.  867. 

MTJihlein  v.  Caplice  Commercial 
Co.,  39  Mont.  327,  102  Pac.  564,  quot- 
ing with  approval  Powder  Biver 
Cattle  Co.  v.  Custer  County  Commis- 
sioners, 9  Mont.  145,  22  Pac<  383,  where 
Bach,  J.,  said:  "We  are  of  the  opin- 
ion that  the  statute  prohibits  merely 
the  carrying  on  of  business,  that  the 
penalty  for  violating  the  law  is  that 
the  acts  and  contracts  in  the  course 
of  such  business  are  void;  but  the 
law  does  not  deprive  a  foreign  cor- 
poration of  the  right  to  sue,  although 
the  law  may  prevent  the  enforcement 
of  any  contract  by  such  foreign  cor- 
porations as  refuse  to  comply  with 
the  law." 

A  foreign  corporation  which  is  not 
engaged   in    the    transaction   of   any 
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that  all  foreign  corporations  shall  comply  with  its  requirements  be- 
fore  doing  any  business  of  any  kind,  nature  or  description  whatever 
within  the  state  prohibit  a  foreign  corporation  from  maintaining  an 
action  to  recover  taxes  paid  by  it  under  protest  and  claimed  to  be 
illegal,  as  the  action  is  not  based  upon  any  act  or  contract  of  the  for- 
eign corporation.96  A  foreign  corporation  may  maintain  an  action 
of  forcible  entry  and  detainer  to  recover  possession  of  real  estate  in 
the  state  owned  by  it  from  a  tenant  who  is  holding  over,  and  it  is 
no  defense  on  his  part  that  the  corporation  holds  such  real  estate 
in  violation  of  the  law  of  the  state.96  And  under  a  statute  requiring 
a  foreign  corporation  to  secure  a  permit  before  doing  business  in  the 
state,  and  providing  that  no  foreign  corporation  can  maintain  an 
action  in  the  courts  of  the  state  upon  demands  arising  out  of  con- 
tract or  tort  if,  at  the  time  the  contract  was  made  or  the  tort  com- 
mitted, such  corporation  was  doing  business  in  the  state  and  had  not 
procured  the  certificate,  it  was  held  that  a  foreign  corporation  doing- 
business  in :  the  state  without  having  procured  such  permit  may  main- 
tain an  action  of  trespass  to  try  title  to  land  or  prosecute  suits  for 
property  that  it  owns  in  the  state,  when  there  is  nothing  to  indicate 
that  the  subject-matter  grew  out  of  the  business  in  which  it  is  en- 
gaged.07   Likewise  a  statute  prohibiting  a  foreign  corporation  from 


business  in  the  state  may  maintain  a 
suit  to  quiet  title  to  land  in  the  state 
owned  by  it  as  against  a  tax  deed  of 
such  land,  without  paying  the  fran- 
chise tax  imposed  by  the  state  upon 
foreign  corporations  by  Laws  Ark. 
1907,  p.  1213.  Hooker  v.  Southwest- 
ern Improvement  Ass'n,  105  Ark.  99, 
150  S.  W.  398. 

95  Powder  River  Cattle  Co.  v.  Custer 
County  Commissioners,  9  Mont.  145, 
22  Pac.  383. 

WFrick  Co.  v.  Marshall,  86  Mo. 
App.  463. 

Where  a  foreign  corporation  right- 
fully acquired  title  to  real  property 
within  a  state  at  a  time  when  it  had 
in  all  respects  complied  with  the  law 
of  the  state  in  respect  to  foreign  cor- 
porations, but  failed  to  comply  with 
a  subsequent  enactment,  but  no  for- 
feiture of  its  title  has  been  judicially 
declared,  it  will  be  allowed  a  stand- 
ing in  court  to  protect  its  title  and. 


right  of  possession  as  against  a  pri- 
vate party  who  trespasses  thereon,  or 
seeks  or  attempts  to  appropriate  the 
same  to  his  own  use  and  benefit.  War 
Eagle  Consol.  Min.  Co.  v.  Dickie,  14 
Idaho  434,  94  Pac.  1034,  distinguish- 
ing Katz  v.  Herrick,  12  Idaho  1,  86 
Pac.  873,  and  Valley  Lumber  &  Manu- 
facturing Co.  v.  Driessel,  13  Idaho  662, 
15  L.  B.  A.  (N.  8.)  299,  13  Ann.  Cas. 
63,  93  Pac.  765.  And  see  Junction 
Placer  Min.  Co.  v.  Beed,  28  Idaho 
219,  153  Pac.  564,  for  right  of  foreign 
corporation  to  maintain  suit  to  pro- 
tect its  title  and  right  of  possession 
to  real  property  as  against  trespassers. 

97Mansur  &  Tebbetts  Implement 
Co.  v.  Beer,  19  Tex.  Civ.  App.  311, 
45  8.  W.  972. 

It  was  held  that  a  foreign  corpora- 
tion, not  having  complied  with  the 
provisions  .of  such  statute,  could 
maintain  an  action  of  trespass  to  try 
title  to  land,  when  the  object  of  the 


9888 


Ch.  65] 


Foreign  Corporations 


[§5890 


maintaining  an  action  on  a  contract  in  the  courts  of  the  state  unless 
it  has  first  obtained  a  certificate  of  authority  to  do  business  in  the 
state  has  no  application  to  a  suit  by  a  foreign  corporation  to  set  aside 
a-  deed  as  fraudulent,  as  such  a  suit  is  not  an  action  on  a  contract.06 
And  a  foreign  corporation  may  sue  a  domestic  corporation  to  prevent' 
the  latter  from  using  the  name  of  the  former,  notwithstanding  the 
foreign  corporation  has  not  complied  with  a  statute  forbidding  any 
foreign  corporation  from  doing  business  in  the  state  without  a  license, 
and  providing  that  a  corporation  not  complying  with  the  statutory 
requirements  may  not  sue  on  any  contract  made  in  the  state.90 

A  foreign  corporation  may  maintain  an  action  of  replevin  to  re- 
cover its  personal  property  which  has  been  taken  from  it  by  one  who 
had  no  contract  relations  with  it  and  has  no  standing  to  object  that 
it  was  doing  business  in  the  state  without  having  complied  with  a 
statute  imposing  certain  conditions  precedent  to  its  right  to  do  busi- 
ness in  the  state.1  It  may  maintain  an  action  to  recover  from  a 
citizen  of  the  state  chattels  leased  to  him  for  use  in  the  state,  where 
such  lease  is  void  because  the  corporation  had.  not  complied  with 
state  imposing  restrictions  upon  foreign  corporations  doing  business 
in  the  state.0  So  also  the  failure  of  a  foreign  corporation  to  file  a 
statement  of  the  amount  of  capital  employed  by  it  in  its  business 
cannot  be  set  up  by  an  agent  of  such  corporation  when  he  is  sued 
for  money  which  he  has  wrongfully  appropriated,  as  such  statute  was 
designed  to  protect  the  public  and  not  to  affect  relations  between 
the  corporation  and  its  agents.8 

A  statute  providing  that  until  a  foreign  corporation  has  complied 


suit  was  merely  to  reduce  to  its  pos- 
session the  property.  Eskridge  v. 
Louisville  Trust  Co.,  29  Tex.  Civ.  App. 
571,  69  8.  W.  987.  See  also  Security 
Co.  v.  Panhandle  Nat.  Bank,  93  Tex. 
575,  57  S.  W.  22. 

99  Joseph  Schlitz  Brewing  Co.  v. 
Ester,  86  Hun  (N.  Y.)  22,  8B  N.  T. 
Supp.  143,  aff'd  157  N.  Y.  714,  53  N. 
E.  1126. 

99  See  §  736,  supra.  See  also  United 
States  Light  &  Heating  Co.  of  Maine 
v.  United  States  Light  &  Heating  Co. 
of  New  York,  181  Fed.  182. 

lDuroth  Mfg.*  Co.  v.  Caufflel,  243 
Pa.  24,  89  Atl.  798;  United :  States 
Cirele  Swing  Co.  v.  Reynolds,  224  Pa. 
577,  73  Atl.  982;  National  Cash  Reg- 


ister Co.  v.  Shurber,  41  Pa.  Super.  Ct. 
187;  King  Optical  Co.  v.  Royal  Ins. 
Co.,  24  Pa.  Super.  Ct.  527.  See  also 
Emerson  v.  McCormick  Mach.  Co.,  51 
Mich.  5,  16  N.  W.  182. 

•  United  Shoe  Machinery  6o.  v. 
Ramlose,  231  Mo.  508,  132  S.  W.  1133. 

It  is  held  in  Arkansas  that  a  for- 
eign corporation  has  the  right'  to  in- 
stitute and  maintain  an  action  for  Its 
property  in  the  state  whether  it  -was 
doing  business  in  the  state1  under  the 
laws  thereof  or  not.  Jones  v.  South- 
ern Cooperage  Co.,  94  Ark.-:621j:  127 
S.  W.  704.  -    ,     - 

•  United  States  Exp.  Go." vi  Lucas, 
36  Ind.  361.    SeW  subdiv.  XV,  infra.: •  * 


9889 


§  5890] 


Private  Corporations 


[Ch.65 


with  its  provisions,  it  may  not  "transact  business"  in  the  state,  does 
not  prevent  it  from  maintaining  an  action  of  tort  for  malicious  injury 
to  its  property,  as  a  prohibition  to  transact  business  does  not  subject 
its  property  to  wanton  destruction.4  No  one  has  a  right  to  forcibly 
'take  property  from  a  foreign  corporation,  or  wilfully  or  carelessly 
damage  or  destroy  such  property  with  impunity,  because  it  may 
have  been  acquired  in  the  transaction  of  business  by  the  corporation 
without  first  conforming  to  the  laws  of  the  state  where  such  property 
is  situated.5  So  the  statutes  of  a  state  regulating  the  conditions  under 
which  a  foreign  corporation  shall  transact  business  or  own  properly 
in  the  state  have  no  application  to  a  suit  brought  by  a  foreign  prod- 
uce exchange,  which  does  no  business  and  owns  no  property  in  strch 
state,  in  the  federal  courts  of  such  state  against  one  of  its  citizens 
to  enjoin  him  from  wrongfully  obtaining  the  use  and  benefit  of  market 
quotations  without  its  consent,  and  in  violation  of  a  contract  made 
in  another  state  with  certain  telegraph  companies.6  Where  the  prop- 
erty of  a  foreign  corporation  situated  in  the  state  is  injured  or  de- 
stroyed by  a  fire  caused  by  the  negligence  of  a  railroad  company, 
the  latter  is  liable  to  the  foreign  corporation  in  damages  for  the 
injury  done,  and  it  is  no  defense  for  the  railroad  company  to  assert 
that  the  foreign  corporation  had  not  complied  with  the  conditions 
on  which  it  could  do  business  in  the  state.7    Although  a  foreign  in- 

*  New    York    Cotton    Exchange    v.      be  a  'doing  of  business'  within  the 


Hunt,  144  Fed.  511;  Delaware  ft  A. 
Telegraph  ft  Telephone  Co.  v.  Pen- 
sauken  Tp.,  116  Fed.  910.  See  Black 
v.  Vermont  Marble  Co.,  1  Cal.  App. 
718,  82  Pac.  1060. 

*  St.  Louis,  A.  ft  T.  By.  Co.  v.  Fire 
Ass'n,  60  Ark.  325,  28  L.  B.  A.  83,  30 
S.  W.  350.  Battle,  J.,  said:  "Should 
anyone  do  so,  it  would  have  a  right 
of  action  for  the  injury  done,  and 
could  bring  suit  without  complying 
with  the  laws  prescribing  the  condi- 
tions on  which  foreign  corporations 
are  allowed  to  do  business.  The  right 
of  action,  in  such  case,  would  not 
grow  out  of  or  depend  on  a.  violation 
of  the  law  by  it,  but  would  be  distinct 
from,  and  independent  of,  uncon- 
nected with,  and  proximately  unaf- 
fected by,  any  business  transaction 
of  the  company;  and  the  institution 
or  prosecution  of  a  suit  would  not 


meaning  of  a  law  prescribing  such 
conditions." 

•  New  York  Cotton  Exchange  v. 
Hunt,  144  Fed.  511,  where  the  court 
said:  "If  a  citizen  of  Tennessee 
should  go  to  New  York  and  wrong- 
fully get  possession  of  the  property 
of  a  New  York  corporation,  and  bring 
it  to  Tennessee,  and  proceed  to  use 
and  enjoy  the  benefit  of  it,  could  it 
be  seriously  insisted  that  said  corpo- 
ration would  be  repelled  from  the 
courts  in  this  state,  if  it  should  in- 
stitute a  suit  here  to  recover  the 
property  or  to  enjoin  the  property 
from.  the.  use  thereof,  upon  the  ground 
that  it  was  a  foreign  corporation  and 
had  not  registered  its  charter  as  pre- 
scribed by  the  laws  of  Tennessee  I  I 
think  not.11 

V  St. -Louis,  A.  ft  T.  By.  Co.  v.  Fire 
As*'n,  60  Ark.  325,  28  L.  B.  A.  83, 
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surance  company  has  wrongfully  omitted  to  comply  with  a  statute 
regulating  its  right  to  do  business  in  the  state,  yet  where  it  has  paid 
to  a  citizen  of  the  stytte  the  loss  on  a  policy  of  insurance  on  prop- 
erty in  the  state,  it  may  be  subrogated  to  the  rights  of  the  owner, 
and  recover  from  the  person  by  whose  negligent  act  or  omission  the 
loss  was  occasioned  a  sufficient  sum  to  reimburse  the  insurer  for  its 
outlay,  provided  the  damages  are  sufficient  to  equal  the  sum  paid, 
as  the  statute  has  no  application  to  such  an  action,  since  the  in- 
surance company  is  not  seeking  to  enforce  any  contract  with  a  citizen 
of  the  state,  but  is  only  seeking  to  stand  in  the  place  of  the  insured, 
to  enforce  a  duty  which  the  wrongdoer  owed  to  the  insureEL8  "Where 
such  property  was  insured  against  fire  by  the  foreign  corporation 
in  a  foreign  insurance  company  doing  business  in  the  state,  and  not 
having  complied  with  the  statute,  and  the  insurance  company  paid 
the  loss  incurred  by  the  foreign  corporation,  it  succeeded  to  and 
became  entitled  to  the  rights  of  the  insured  foreign  corporation  to 
relief  against  the  railroad  company,  to  the  extent  of  the  amount 
paid  as  indemnity,  and  the  insured  foreign  corporation  could  not 
defeat  this  right  by  showing  that  it  had  not  performed  the  condi- 
tions on  which  foreign  corporations  were  permitted  to  do  business  in 
the  state,  as  when  the  insured  accepted  the  indemnity,  the  insurance 
company  became  subrogated  to  its  rights  against  the  railroad  com- 
pany and  empowered  to  enforce  them  by  a  suit  at  law  in  its  own 
name,  and  in  the  right  of  no  other  person,  and  this  authority  existed 
although  the  insurer  was  not  legally  bound  to  indemnify  the  insured 
for  the  loss  sustained.9  A  foreign  insurance  company,  which  has 
insured  the  property  of  a  citizen  for  an  agreed  compensation  may 
not,  in  case  of  loss,  avoid  payment  on  the  ground  that  it  has  wrong- 
fully omitted  to  comply  with  a  statute  of  the  state  regulating  and 
restricting  the  right  of  foreign  insurance  corporations  to  do  busi- 
ness within  the  state.10 


30  S.  W.  350.  See  also  St.  Louis,  A. 
&  T.  By.  Co.  v.  Fire  Ass'n,  55  Ark. 
163,  18  S.  W.  43. 

SPhenix  Ins.  Co.  v.  Pennsylvania 
R.  Co.,  134  Ind.  215,  20  L.  B.  A.  405, 
33  N.  E.  970;  Pittsburgh,  C,  C.  &  St. 
L.  By.  Co.  v.  German  Ins.  Co.,  44  Ind. 
App.  268,  87  N.  E.  995. 

•  St.  Louis,  A.  &  T.  By.  Co.  v.  Fire 
Ass'n,  60  Ark.  325,  28  L.  B.  A.  83, 
30  S.  W.   350.     See  also  Ehrman   v. 


Teutonia  Ins.  Co.,  1  MeCrary  123,  1 
Fed.  471;  Hagerman  v.  Empire  Slate 
Co.,  97  Pa.  St.  534. 

lOPhenix  Ins.  Co.  v.  Pennsylvania 
B.  Co.,  134  Ind.  215,  20  L.  B.  A.  405, 
33  N.  E.  970;  Wheeler  v.  Hawkins, 
116  Ind.  515,  19  N.  E.  470;  Clark  v. 
Middleton  &  Biley,  19  Mo.  53;  Colum- 
bus Ins.  Co.  v.  Walsh,  18  Mo.  229; 
iEtna  Ins.  Co.  v.  Harvey,  11  Wis.  394. 
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§  5891.  Doctrine  where  statute  prohibits  any  rait  by  noncomply- 
ing  corporation.  It  has  heretofore  been  seen  that  ordinarily  a 
foreign  corporation  may  maintain  a  suit  for  a  tort  committed  against 
its  property.11  In  some  jurisdictions,  however,  it  is  provided  by 
statute  that  a  foreign  corporation  which  does  business  in  the  state 
without  having  complied  with  the  requirements  of  a  statute  which 
would  entitle  it  to  transact  business  in  such  state  cannot  maintain 
"any  suit  or  action,  either  legal  or  equitable,  in  any  of  the  courts 
of  this  state,  upon  any  demand,  whether  arising  out  of  contract  or 
tort."  Where  such  a  statute  obtains,  a  foreign  corporation  which 
has  not  complied  with  the  statute  cannot  maintain  any  such  suit 
in  any  of  the  courts  of  the  state,  upon  any  demand,  whether  arising 
out  of  contract  or  tort.18  Under  a  statute  requiring  a  foreign  cor- 
poration seeking  to  do  business  in  the  state  to  make  and  file  a  state- 
ment particularly  setting  forth  the  business  of  the  corporation  which 
it  is  engaged  in  carrying  on,  or  which  it  proposes  to  carry  on  in  the 
state,  whereupon  a  certificate  is  given  to  the  corporation  stating 
that  the  corporation  is  licensed  to  engage  only  in  such  business,  and 
providing  that  no  foreign  corporation  which  shall  fail  to  comply 
with  the  statute  can  maintain  any  action  in  any  of  the  courts  of  the 
state  upon  any  demand,  whether  arising  out  of  contract  or  tort,  it 
is  held  that  a  foreign  corporation  which  has  been  carrying  on  in 
the  state  a  business,  the  greater  portion  of  which  was  not  within  the 
scope  of  the  business  which  it  was  licensed  to  carry  on  in  the  state 
and  was  therefore  unauthorized  and  illegal  cannot  maintain  in  the 
courts  of  the  state  an  action  against  a  competitor  for  a  libel  which 
injured  such  business  so  carried  on  by  it  illegally.13 


§  6892.  Torts  by  foreign  corporations.  The  liability  of  corpora- 
tions in  general  for  torts  committed  by  it  and  its  officers  or  agents 
has  been  elsewhere  considered.1*  A  foreign  corporation  may  commit 
a  tort  equally  as  well  as  a  domestic  corporation,15  and  it  is  well  set- 
tled that  a  foreign  corporation  may  be  held  liable  in  any  action  in 

11  See  |  5890,  supra.  •  1*  See  §§  3336-3363,  supra.    See  also 

IS  Central  Mfg.  Co.  v.  Briggs,  106  §§2940,  2957,  2959,  supra.- 

HI.   App.   417;    Goodner   Krumm   Co.  1*  Denver  &  E.  G.  E.  Co.  v.  Eoller, 

v.  J.  L.   Owens  Mfg.   Co.,  51  Okla.  100  Fed.  738,  49  L.  B.  A.  77;~Au«tin  ▼. 

376,    152   Pac.    86.     See    subdiv.    xv,  New  York  &  E.  E.  Co.,  25  N.  J.  L. 

infra.            '  381;   People   v.   Central   Eailroad   of 

18  Lewis  Pub.  Co.  v.  Bural  Pub.  Co.  New  Jersey,  48  Barb.  (N.  Y.)  478,  33 

(Mo.),  181  S.  W.  93.  How.  Pr.  407,  rev'd  42  N.  Y.  283.     r 
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a  state  for  any  tort  committed  by  it  or  its  authorized  agent,16  if 


16  United  States.  Barrow  Steam- 
ship Co.  v.  Kane,  170  U.  S.  100,  42 
L.  Ed.  964;  Stewart  v.  Baltimore  & 
O.  B.  Co.,  168  U.  S.  445,  42  L.  Ed. 
537;  Baltimore  &  O.  B.  Co.  v.  Harris, 
12  Wall.  65>  20  L.  Ed.  354;  Smith  ▼. 
Empire  State-I<laho  Mining  &  De- 
velopment Co.,  127  Fed.  462;  Seattle 
Gas  &  Elec.  Co.  v.  Citizens'  Light  & 
Power  Co.,  123  Fed.  588;  Denver  &  B. 
G.  B*  Co.  v.  Boiler,  10V)  Fed.  738,  49 
I*.  B.  A.'  77*;  Gray  v.  Taper-Sleeve 
Pulley  Works,  16  Fed.  436. 

Arkansas.  National  Packing  Co.  v. 
Boullion,  105  Ark.  326,  151  S.  W.  244; 
Waters-Pierce  Oil  Co.  v.  Bridwell,  103 
Ark.  345,  Ann.  Cas.  1914  B  837,  147 
S.  W.  64. 

California.  Black  v.  Vermont  Mar- 
ble Co.,  1  Cal.  App.  718,  82  Pac.  1060. 

Georgia.  Beeves  v.  Southern  By. 
Co.,  121  Ga.  561,  70  L.  B.  A.  513,  2 
Ann.  Cas.  207,  49  S.  E.  674. 

Illinois.  Bradbury  v.  Waukegan  & 
W.  Mining  &  Smelting  Co.,  113  HI. 
App.  600. 

Michigan.  Turner  v.  Phoenix  Ins. 
Co.,  55  Mich.  236,  21  N.  W.  326. 

Hew  Jersey.  Austin  v.  New  York 
&  E.  B.  Co.,  25  N.  J.  L.  381. 

New  York.  People  v.  Central  B. 
Co.  of  New  Jersey,  48  Barb.  478,  33 
How.  Pr.  407,  rev  'd  42  N.  Y.  283. 

Texas.  Western  Cottage  Piano  So 
Organ  Co.  v.  Anderson  (Tex.  Civ. 
App.),  76  S.  W.  945,  rev'd  on  another 
ground  in  97  Tex.  432,  79  S.  W.  516; 
Waters-Pierce  Oil  Co.  v.  Davis,  24 
Tex.  Civ.  App.  508,  60  S.  W.  453. 

"A  foreign  corporation  cannot  do 
business  here  without  subjecting  it- 
self to  the  jurisdiction  of  our  courts, 
but  it  is  not  a  necessary  corollary 
that  it  is  entitled  to  claim  a  residence 
here.  It  cannot  escape  the  conse- 
quences of  an  illegal  act  done  by  its 
a&ents,  within  the  scope  of  the  au- 
thority it  has  conferred  upon  them,  by 


setting  up  an  existence  under  a  for- 
eign government.  People  v.  Central 
B.  B.  of  New  Jersey,  48  Barb.  478. 
It  is  liable  to  be  sued  here  to  the 
same  extent  as  an  individual  or  com- 
pany incorporated  under  the  laws  of 
this  state.  Austin  v.  Railroad  Co., 
25  N.  J.  L.  383.  It  may  be  sued  here, 
not  because  it  resides  here,  but  be- 
cause it  has  chosen  to  do  business 
here  by  its  Agents."  Thomas  v. 
Placer ville  G.  Q.  Min.  Co.,  65  Cal. 
600,  4  Pac.  641,  quoted  with  approval 
in  Denver  &  B.  G.  B.  Co.  v.  Boiler, 
100  Fed.  738,  49  L.  B.  A.  77. 

In  Curtis  v.  Bradford,  33  Wis.  190, 
192,  in  proceedings  against  a  garnishee 
upon  a  judgment  obtained  against  a 
railway  company,  where-  it  was 
claimed  that  the  court  neither  had 
jurisdiction  of  the  defendant  nor  of 
the  subject-matter  of  the  action,  the 
court  said:  "It  further  appears  that 
the  principal  suit  was  brought  to  re- 
cover for  injuries  done  to  the  plain- 
tiff's wife  while  attempting  to  get 
aboard  the  defendant's  cars  at  a  sta- 
tion in  Michigan.  It  was  doubtless 
an  action  sounding  in  tort,  for  an 
injury  inflicted  in  another  state,  but 
still  one  transitory  in  its  character, 
and  triable  by  the  courts  of  this  state. 
This  proposition  is  in  accordance  with 
reason  and  is  amply  sustained  by  the 
authorities  to  which  we  are  referred. 
*  *  *  Those  authorities  establish 
the  doctrine  that  courts  of  general 
jurisdiction  entertain  actions  for  per- 
sonal injury,  even  where  the  act  com- 
plained of  was  committed  in  another 
state." 

In  Stewart  v.  Baltimore  &  O.  B. 
Co.,  168  U.  S.  445,  42  L.  Ed.  537,  the 
court  said:  ' '  An  action'  to  recover 
damages  for  a  tort  is  not  local,  but 
transitory,  and  can,  as  a  general  rule, 
be  maintained  wherever  the  wrong- 
doer can  be  found.    Dennick  v.  Bail- 
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found  within  the  state  in  the  person  of  an  officer  or  agent  upon  whom 
process  may  be  served.17  The  weight  of  modern  authority  supports 
the  proposition  that  a  foreign  corporation  doing  business  in  the 
state  and  having  agents  located  therein  for  this  purpose  may  be 
sued  in  the  state  in  the  same  manner  as  domestic  corporations  upon 
any  transitory  cause  of  action,  whether  originating  in  the  state  or 
otherwise,  and  it  is  immaterial  whether  the  plaintiff  be  a  nonresident 
or  a  resident  of  the  state,  provided  the  enforcement  of  the  cause  of 
action  would  not  be  contrary  to  the  laws  and  policy  of  the  state.19 


road  Co.,  103  U.  S.  11,  26  L.  Ed.  439. 
It  may  well  be  that,  where  a  purely 
statutory  right  is  created,  the  special 
remedy  provided  by  the  statute  for 
the  enforcement  of  that  right  must 
be  pursued,  but,  where  the  statute 
simply  takes  away  a  common-law  ob- 
stacle to  a  recovery  for  an  admitted 
tort,  it  would  seem  not  unreasonable 
to  hold  that  an  action  for  that  tort 
can  be  maintained  in  any  state  in 
which  that  common-law  obstacle  has 
been  removed."  Quoted  with  ap- 
proval in  Denver  ft  B.  G.  B.  Co.  v. 
Boiler,  100  Fed.  738,  49  L.  B.  A.  77. 
See,  however,  Central  Railroad  ft 
Banking  Co.  v.  Carr,  76  Ala.  388,  52 
Am.  Bep.  339. 

A  foreign  corporation  may  be  held 
liable  for  exemplary  damages  in  an 
action  of  tort  brought  against  it. 
Western  Cottage  Piano  ft  Organ  Co. 
v.  Anderson,  97  Tex.  432,  79  8.  W. 
516,  rev'g  on  another  ground  (Tex. 
Civ.  App.),  76  S.  W.  945.  For  a  full 
discussion  of  the  liability  of  a  corpo- 
ration for  exemplary  damages,  see 
§§  3354,  3359,  supra. 

17  Smith  v.  Empire  State-Idaho 
Mining  ft  Development  Co.,  127  Fed. 
462;  Gray  v.  Taper-Sleeve  Pulley 
Works,  16  Fed.  436.  See  Strain  v. 
Chicago  Portrait  Co.,  126  Fed.  831. 

A  bill  to  enjoin  the  use  of  a  trade 
name  will  lie  against  a  foreign  corpo- 
ration doing  business  in  the  state  suffi- 
ciently to  make  it  amenable  to  the 
courts  of  the  state,  if  it  is  found  in 


the  state  in  the  person  of  an  officer 
or  agent  upon  whom  process  may  be 
served.  Gray  v.  Taper-Sleeve  Pulley 
Works,  16  Fed.  436.  See  also  §735, 
supra. 

1*  Beeves  v.  Southern  By.  Co.,  121 
Ga.  561,  70  L.  B.  A.  513,  2  Ann.  Cas. 
207,  49  S.  E.  674,  holding  that  a  for- 
eign railway  corporation  might  be 
sued  in  Georgia  for  injury  to  prop- 
erty in  another  state.  See  also  Bar- 
row Steamship  Co.  v.  Kane,  170  U. 
8.  109,  42  L.  Ed.  968;  St.  Clair  v. 
Cox,  106  U.  S.  350,  27  L.  Ed.  222; 
Dennick  v.  Central  Bailroad  Co.,  103 
U.  a  11,  26  L.  Ed.  439;  Knight  v. 
West  Jersey  B.  Co.,  108  Pa.  St.  250, 
56  Am.  Bep.  200;  Nelson  v.  Chesa- 
peake ft  O.  By.  Co.,  88  Va.  971,  15 
L.  B.  A.  583,  14  S.  E.  838;  Eingartner 
v.  Illinois  Steel  Co.,  94  Wis.  70,  34  L. 
B.  A.  503,  59  Am.  St.  Bep.  859,  68  N. 
W.  664. 

In  Bailroad  Co.  v.  Wallace,  50  Miss. 
244,  the  court  said:  "Corporations 
are  artificial  persons,  existing  only  in 
contemplation  of  law.  They  must 
dwell  in  the  place  of  their  creation, 
and  cannot  migrate  to  another  state. 
But  they  are  liable  to  be  sued  like 
natural  persons  in  transitory  actions, 
arising  ex  contractu  or  ex  delicto,  in 
any  state  where  legal  services  of  proc- 
ess can  be  had.  *  *  *  In  transi- 
tory actions,  foreign  private  corpora- 
tions like  natural  persons,  may  be 
sued  anywhere  the  court  can  obtain 
jurisdiction  of  the  corporation,  either 
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In  other  words,  when  the  cause  of  action  is  transitory,  jurisdiction 
may  be  taken  in  a  proper  venue  though  both  parties  are  nonresident, 
one  or  both  being  foreign  corporations,10  unless,  as  is  the  case  in 


by  legal  service  of  process,  or  its 
appearance  by  attorney." 

In  Baltimore  &  O.  R.  Go.  v.  Harris, 
12  Wall.  (U.  S.)  05,  83,  20  L.  Ed.  354, 
the  plaintiff,  a  passenger,  was  injured 
in  a  collision  in  Virginia.  He  brought 
an  action  for  damages  against  the 
railroad  company  in  the  District  of 
Columbia.  It  will  be  seen,  by  read- 
ing the  opinion  in  that  case,  that  the 
cause  of  action  arose  neither  in  the 
state  of  Maryland,  where  the  rail- 
road company  was  incorporated,  nor 
in  the  District  of  Columbia,  where 
the  action  was  brought,  but  in  the 
state  of  Virginia.  "The  decision,  in 
effect,  declares  that  a  corporation  of 
one  state,  lawfully  doing  business  in 
another  state,  and  legally  served  with 
summons  in  the  state  where  the  suit 
is  brought,  is  subject  to  the  jurisdic- 
tion of  the  cor-t  in  that  state.  This 
decision  has  been  universally  followed 
in  the  United  States  courts."  Haw- 
ley,  J.,  in  Denver  &  E.  G.  B.  Co.  v. 
Roller,  100  Fed.  738,  49  L.  B.  A.  77. 

In  Smith  v.  Empire  State-Idaho 
Mining  &  Development  Co.,  127  Fed. 
462,  it  was  held  that  a  federal  court 
sitting  in  Washington  had  jurisdic- 
tion of  an  action  by  the  widow  and 
child  of  a  man  killed  while  working 
in  a  mine  in  Idaho  against  a  New 
York  corporation  in  operating  the 
mine,  on  the  ground  of  alleged  negli- 
gence on  the  part  of  the  employer. 
Hanford,  J.,  said:  "This  action  is 
to  enforce  a  personal  liability  of  the 
defendant  and  it  must  be  conceded 
that  it  is  a  transitory  action,  which 
may  be  litigated  in  any  court  having 
cognizance  of  personal  actions  to  re- 
cover damages,  in  which  the  defend- 
ant, by  legal  process,  may  be  com- 
pelled to  appear  and  defend.  On 
general    principles,    such    an    action 


should  be  litigated  in  the  state  within 
which  such  accident  happened,  and  in 
which  the  complainants  reside.  Pre- 
sumably, the  witnesses  by  whose  testi- 
mony the  truth  of  the  allegations  of 
the  complaint  must  be  established  or 
disproved  are  to  be  found  near  the 
mine  in  which  the  deceased  was  in- 
jured. By  legal  process  of  the  courts 
of  Idaho  they  can  be  required  to  ap- 
pear and  testify  upon  a  trial  of  the 
issues  in  a  court  of  that  state,  and 
with  less  inconvenience  to  themselves 
and  less  expense  to  the  parties  than 
if  they  are  compelled  to  travel  to 
another  state.  The  question  in  the 
case,  however,  is  not  one  of  expedi- 
ency, but  of  legal  right,  to  be  deter- 
mined by  consideration  of  the  laws 
of  the  state  of  Washington;  and  the 
subject-matter  of  the  action  being 
within  the  jurisdiction  of  the  superior 
court,  in  which  it  was  brought,  and 
of  this  court,  the  only  question  raised 
by  the  motion  is  whether  the  record 
shows  that  the  court  acquired  juris- 
diction of  the  defendant  by  the  valid 
service  of  a  lawful  summons, y ' 

l»  United  States.  Olson  v.  Buffalo 
Hump  Min.  Co.,  130  Fed.  1017;  Hills 
v.  Bichmond  k  D.  B.  Co.,  37  Fed.  660; 
Northern  Indiana  B.  Co.  v.  Michigan 
Cent.  B.  Co.,  5  McLean  444,  Fed.  Cas. 
No.  10,321. 

Arkansas.  St.  Louis,  L  M.  &  S.  By. 
Co.  v.  Brown,  67  Ark.  295,  54  S.  W. 
865. 

Illinois.  Frank  Simpson  Fruit  Co. 
v.  Atchison,  T.  &  8.  F.  B.  Co.,  245  111. 
596,  92  N.  E.  524,  rev'g  152  HI.  App. 
235. 

Michigan.  National  Coal  Co.  v. 
Cincinnati  Gas,  Coke,  Coal  &  Mining 
Co.,  168  Mich.  195,  131  N.  W.  580. 

New  Jersey.  Ewald  v.  Ortynsky,  77 
N.  J.  Eq.  76,  75  Atl.  577, 
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some  states,  the  statute  excludes  or  limits  such  jurisdiction,80  or  leaves 
it  to  a  measure  of  judicial  discretion,81  or  the  public  policy  forbids.88 
A  court  of  general  jurisdiction  can,  independently  of  any  statute, 
entertain  actions  against  foreign  corporations,  provided  jurisdiction* 
can  be  obtained  of  the  corporation.88  As  said  by  the  Supreme  Court 
of  Michigan:  "It  would  be  intolerable,  indeed,  to  hold  that  the 
defendant,  through  its  general  agents,  could  do  an  extensive  and 
lucrative  business  with  the  citizens  of  our  state,  within  its  borders, 
and  still  not  be  amenable  to  its  laws  for  the  wrongs  and  injuries 
it  may  have  done  to  our  people  in  prosecuting  such  business."  M 

An  action  for  personal  injury  is  transitory,  and  follows  a  plaintiff 
wherever  he  goes.  Such  action  may  be  brought  wherever  jurisdiction 
of  the  defendant  may  be  obtained.86  Thus  a  foreign  corporation 
authorized  to  do  business  in  a  state  and  doing  business  therein  was 
held  liable  in  a  suit  for  malicious  prosecution  of  one  of  its  agents, 
who  was  arrested  for  embezzlement  at  the  instance  of  a  general  agent 
of  such  corporation,  the  prosecution  being  instituted  by  him  for  the 
purpose  of  compelling  the  agent  who  was  prosecuted  to  refund  the 
money  which  he  had  embezzled  from  the  corporation.88    And  under 


New  York.  McCormick  v.  Pennsyl- 
vania Cent.  R.  Co.,  49  N.  Y.  303,  the 
rule  being  changed  afterwards  by 
Code  Civ.  Proc.  g  1780. 

Texas.  Atchison,  T.  Ss  S.  F.  B.  Co. 
v.  Keller,  33  Tex.  Civ.  App.  358,  76 
8.  W.  801;  Sorkin  v.  Houston,  E.  & 
W.  T.  By.  Co.  (Tex.  Civ.  App.),  53 
8.  W.  608;  American  Well  Works  v. 
De  Aguayo  (Tex.  Civ.  App.),  53  8.  W. 
350;  Southern  Pac.  Co.  v.  Graham,  12 
Tex.  Civ.  App.  565,  34  8.  W.  135; 
Atchison,  T.  &  8.  P.  By.  Co.  vr  Wor- 
ley  (Tex.  Civ.  App.),  25  8.  W.  478. 

88  See  §§2957,  2959,  2960,  supra, 
and  snbdiv.  xvm,  infra. 

Si  See  §  2957,  supra.  See  also  Piet- 
raroia  v.  New  Jersey.  &  H.  Railway  & 
Terry  Co.,  197  N.  Y.  434,  91  N.  E.  l20, 
aff'g  131  N.  Y.  App.  Div.  829,  116  N. 
Y.  Supp.  249;  Waisikoski  v.  Philadel- 
phia &  B.  Coal  &  Iron  Co.,  173  N.  Y. 
App.  Div.  538,  159  N.  Y.  Supp,  906, 

88  Beeves  v.  Southern  By.  Co,,  121 
Ga.  561,  70  L.  &  A.  $13,  2  Ann.  Cas. 
207,  49  8.  £.  674.    flee  1 2957,  supra. 


88  Robinson  v.  Oceanic  Steam  Nav. 
Co.,  112  N.  Y.  315,  2  L.  B.  A.  636,  19 
N.  B.  625. 

84  Turner  v.  Phoenix  Ins.  Co.,  55 
Mich.  236,  21  N.  W.  326. 

See,  for  action  against  foreign  cor- 
poration for  damages  on  account  of 
deceit  in  the  sale  of  flour,  H.  M. 
Judge  &  Co.  v.  Washburn-Crosby  Mill- 
ing Co.,  1  Ala.  App.  470,  56  So.  2. 

85  Humphreys  v.  Newport  News  & 
M.  V.  Co.,  33  W.  Va.  135,  10  S.  E.  39, 
approved  and  followed  in  later  cases. 
Owen  v.  Appalachian  Power  Co.,  78 
W.  Va.  596,  89  8.  E.  262;  Empire  Coal 
&  Coke  Co.  v.  Hull  Coal  &  Coke  Co., 
51  W.  Va.  474,  41  S.  E.  917;  Quesen- 
berry  v.  People's  Building,  Loan  & 
Savings  Ass'n,  44  W.  Va.  512,  30  S.  E. 
73.  See  also  Eingartner  v.  Illinois 
Steel  CO.,  94  Wis.  70,  34  L.  B.  A.  503, 
59  Am.  St.  Bep.  859,  68  N.  W.  664,  a 
well-considered  case  on  the  subject  of 
jurisdiction  of  transitory  actions. 

88  Turner  -v.  Phoenix  Ins.  Co.,  55 
Mich.  236,  21  N.  W.  326. 
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a  statute  providing  that  a  nonresident  may  sue  a  foreign  corporation 
on  a  cause  of  action  which  arose  within  the  state,  a  nonresident  may 
sue  a  foreign  corporation  for  false  imprisonment  which,  though  it 
began  on  the  high  seas,  continued  until  after  the  vessel  was  docked 
by  the  foreign  corporation  at  a  city  within  the  state.87  A  railroad 
corporation  doing  business  in  the  state  may  be  sued  for  a  tort  com- 
mitted by  it  in  another  jurisdiction,  if  jurisdiction  can  be  obtained 
of  the  corporation  either  by  legal  service  of  process  or  its  appearance 
by  attorney.88  An  action  to  recover  damages  against  a  foreign  cor- 
poration for  the  death  of  an  employee  while  in  the  course  of  his 
employment,  on  the  ground  of  alleged  negligence  on  the  part  of  the 
employer,  is  a  transitory  action  which  may  be  litigated  in  any  court 
having  cognizance  of  personal  actions  to  recover  damages,  in  which 
the  defendant,  by  legal  process,  may  be  compelled  to  appear  and 
defend.89 

The  question  of  the  effect  of  noncompliance  by  a  foreign  corpora- 
tion with  the  statutes  of  a  state  regulating  the  doing  of  business  by 
it  within  such  state  has  arisen  on  several  occasions  in  connection 
with  suits  against  such  corporation  for  torts  there  committed  by  such 
corporation.  It  is  held  that  a  statutory  requirement  which  is  made 
a  condition  precedent  to  the  maintenance  of  an  action  upon  a  con- 
tract by  a  foreign  corporation  has  no  application  to  an  action  against 
such  corporation  for  a  tort  committed  by  it  within  a  state  enacting 
such  statute,  and  that  though  it  has  failed  to  comply  with  the  laws 
of  such  state  in  which  it  is  doing  business,  it  may  make  defense  on  all 

VT  Bennett      v.      Austro- Americana      367,  72  Am.  St.  Rep.  789,  54  Pae.  1011. 

Wisconsin.  Eingartner  v.  Illinois 
Steel  Co.,  94  Wis.  70,  34  L.  R.  A.  503, 
59  Am.  St.  Rep.  859,  68  N.  W.  664; 
Curtis  v.  Bradford,  33  Wis.  190. 

It  is  held  in  Georgia  that  the  stat- 
utory rule  confining  suits  against  rail- 
way companies  for  torts  to  the 
county  where  the  cause  of  action  arose 
does  not  apply  to  torts  committed  be- 
yond the  limits  of  the  state  by  non- 
resident railway  companies.  Atlantic 
Coast  Line  R.  Co.  v.  Stephens,  11  Ga. 
App.  520,  75  S.  E.  841;  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  v.  Pless  &  Slade, 
3  Ga.  App.  400,  60.  8.  E.  8. 

4*  Smith  v.  Empire  State-Idaho 
Mining  &  Development  Co.,  127  Fed. 
462. 


Steamship  Co.,  161  N.  T.  App.  Div. 
753,  147  N.  Y.  Supp.  193. 

ft*  United  States.  Barrow  Steam- 
ship Co.  v.  Kane,  170  U.  S.  100,  42 
L.  Ed.  964;  Stewart  v.  Baltimore  & 
O.  R.  Co.,  168  U.  S.  445,  42  L.  Ed. 
537;  New  York,  L.  E.  &  W.  R.  Co.  v. 
Estill,  147  U.  S.  591,  37  L.  Ed.  292; 
Baltimore  &  O.  R.  Co.  v.  Harris,  12 
Wall.  65,  20  L.  Ed.  354;  Denver  &  R. 
G.  R.  Co.  v.  Roller,  100  Fed.  738,  49 
L.  R.  A.  77;  Block  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  21  Fed.  529. 

Mississippi  N.  O.,  J.  &  G.  N.  B. 
Co.  v.  Wallace,  50  Miss.  244,  248. . 

New  Jersey.  Ackerson  v.  Brie  -By. 
Co.,  31  N.  J.  L.  309. 

Utah.     Steed  v.  Harvey,  18  Utah 
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proper  grounds  when  sued  for  such  tort.80  Thus  in  an  action  against 
a  foreign  corporation  for  alleged  negligence  caused  by  a  collision 
on  a  public  highway,  it  was  said:  "The  use  of  the  public  streets  or 
highways  in  the  state  by  foreign  corporations  to  which  no  certifi- 
cate has  been  issued  does  not  constitute  a  nuisance  or  involve  the 
commission  of  a  trespass ;  and  such  corporations  when  sued  for  neg- 
ligence are  entitled  to  avail  themselves  of  contributory  negligence  on 
the  part  of  the  plaintiff  as  a  defense.  In  other  words,  the  statutory 
requirement  which  is  made  in  a  condition  precedent  to  the  mainte- 
nance of  an  action  upon  a  contract  by  a  foreign  corporation  has  no 
application  to  an  action  against  such  corporation  for  tort.  A  viola- 
tion of  a  statute  does  not  necessarily  place  the  offender  beyond  the 
protection  of  the  law."  M 

§5893.  Chimes  by  and  against  foreign  corporations.  The  criminal 
liability  of  corporations  generally  has  been  considered  elsewhere.18 

A  foreign  corporation  doing  business  in  the  state  may  be  indicted 
for  violating  the  anti-trust  law  of  the  state.83 

An  agent  of  a  foreign  corporation  cannot  defeat  a  criminal  prose- 
cution for  the  larceny  or  embezzlement  of  money  or  property  of  the 
corporation  by  setting  up  its  failure  to  comply  with  statutory  con- 
ditions precedent  to  the  right  to  do  business  in  the  state.84 


SOBiachoff  v.  Automobile  Touring 
Co.,  97  N.  Y.  App.  Div.  17,  89  N.  Y. 
Supp.  594. 

BlBischoff  v.  Automobile  Touring 
Co.,  97  N.  Y.  App.  Div.  17,  89  N.  Y. 
Supp.  594.  See,  however,  Seattle  Gas 
&  Electric  Co.  v.  Citizens'  Light  ft 
Power  Co.,  123  Fed.  588. 

**See  §§3364-3379,  supra. 

S3  United  States.  Hammond  Packing 
Co.  v.  Arkansas,  212  U.  S.  322,  53  L. 
Ed.  530,  15  Ann.  Cas.  645;  Kellogg 
Toasted  Corn  Flake  Co.  v.  Buck,  208 
Fed.  383. 

Kentucky.  International  Harvester 
Co.  v.  Com.,  149  Ky.  41,  147  S.  W. 
760,  147  Ky.  655,  145  S.  W.  393,  137 
Ky.  668,  126  S.  W.  668;  Com.  v.  In- 


ternational Harvester  Co.  of  America, 
147  Ky.  573,  144  &  W.  1068. 

Minnesota.  State  v.  Standard  Oil 
Co.,  Ill  Minn.  85,  126  N.  W.  527. 

Missouri  State  v.  Assurance  Co. 
of  America,  251  Mo.  278,  46  L.  R.  A. 
(N.  S.)  955,  Ann.  Cas.  1915  A  247, 
158  8.  W.  640. 

Nebraska.  State  v.  American  Sure- 
ty Co.,  91  Neb.  22,  Ann.  Cas.  1913  B 
973,  135  N.  W.  365. 

See  §§3380-3403,  supra,  for  con- 
sideration of  violation  of  anti-trust 
lawe  by  corporations. 

*4  State  v.  Tumey,  81  Ind.  559; 
State  v.  O'Brien,  94  Tenn.  79,  26  L. 
B.  A.  252,  28  S.  W.  311;  State  v. 
Hopkins,  56  Yt.  250. 


[Chap.  65  is  concluded  in  Vol  9.] 
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